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Sheard — ^Petitioner,  325. 
Shepherd  ft  Co.  y.  Bartholomew  ft  Co.,  170. 
Sidey  and  Crawford,  Allans  y.,  363. 
Sidey  and  Crawford,  Phillips  y.,  362. 
Simpsons,  Bell  y.,  170. 

Smeaton  y.  ^t  Andrews  Police  Commissioners,  356. 
Smellie,  Dennel  y.,  267. 
Smith  and  Aikman,  Inglis  and  Bow  y.,  182. 
Smith,  Patrick  y.,  343. 
Smith,  Stark  y.,  367. 
Smytii  y.  Walker,  285. 
Sofio  y.  Gillesme  and  Cathcart,  285. 
Somerville  ana  Son,  Routledge  y.,  159. 
St  Andrews  Police  Commissioners,  Smeaton,  y. ,  356 
Stark  y.  Smith,  367. 
Steyen  y.  M*Dowall's  Trustees,  320. 
Stevenson  and  Others  y.  Biggart,  184. 
Stewart  y.  Fould^  18. 
Stewart  V.  Grant,  361. 
Stewart  y.  M*Bamet,  39. 
Stewart  y.  Macfarlane,  73. 
Stewart*  Murray  y.,  323. 
Stewart  and  Others  y.  Hector,  67. 
Stewart*  Sharp  y.,  70. 
Stratton's  Trustees,  ftc.,  Aberdein  y.,  346. 
Sutherland  y.  Robertson,  364. 
Swan  y.  Mackintosh  and  Others,  298. 
Swan  and  Sons,  Robertson  y.,  370. 

Tasker  y.  Shaws  Water  Company,  140. 

Taylor,  Bremner  y.,  24. 

Taylor,  Craig  y.,  124. 

Taylor  y.  Rrae,  150. 

Taylor  ft  Co.  y.  Macfarlane  ft  Co.,  151. 

Tayport  Slip  Co.,  ftc,  Rattray  y.,  150. 

Templeton,  Allsns  y.,  296. 

Thomas  y.  Thomson,  121. 

Thoms  y.  Thoms,  34. 

Thomson  y.  Adam,  150. 

Thomson,  Lindsay  v.,  32,  365. 

Thomson  y.  Maclean's  Trustees,  59. 

Thomson— Petitioner,  233. 

Thomson  y.  Philp,  336. 

Thomson,  Thomas  y.,  121. 
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Tod  V.  Sharp,  74. 

Todds,  Wilaon  v.,  192. 

Tromp,  Mo«0,  Moliere,  and,  v.  Leith  and , 

dam  Steam  Shipping  Company,  368. 
Trotter,  Bailey  ana.  Camming  v.,  60. 
Turner,  MTarlane  ft  Son,  ▼.,  287. 
Tomer,  Wheatcroft  and,  v.  Hawthorns  ft  Ca,  30. 

Udny  V.  Udnr,  109. 
Urqnhart  y.  Sonnar,  38. 

WaddeU,  Hode  ▼.,  16. 
WaULer  ▼.  Martin,  356. 
Walker,  Smyth  v.,  285. 
WaDteni,  Hilton  v.,  283. 
Wallace  v.  Henderwm,  157. 
Warden,  Pirie  and  Sona  v.,  260. 
Wame  ft  Co.  v.  liUie,  164. 
Wataon  or  M^Gowan  v.  Watson,  336. 


Watt,  Anderson  and,  y.  Scot  N.  •£.  Rail  Co.,  270. 

Webster  and  Boyston,  Coninghame  y.  327. 

Weir  or  Wilson  y.  Merry  and  Cunningham,  9, 154. 

Weller  and  Others,  Ker^s  Trustees  y.,  2. 

Western  Bank  y.  Peddie,  21. 

Wheatcroft  and  Turner  y.  Hawthorns  ft  Co.,  30. 

Williams — Petitioner,  52. 

Williamson,  Pagan  y.,  295. 

Wilson  y.  Todds,  192. 

Wilson  and  Son,  Allans  y.,  93. 

Wilson.  Weir  or,  y.  Merry  and  Cunningham,  9, 154. 

Wilson^s  Executors  y.  Society  for  Cktnyersion  of 

the  Jews,  ftc.  168. 
Wink  and  Wothernpoon,  Marshall  y.,  221. 
Wotherspoon,  Wink  and,  Marshall  y.,  221. 

Toung  and  Co.  y.  Oillespie,  369. 
Young  and  M*Leod,  Knox  y.,  213. 
Younger  and  Son,  Fraser  y.,  363. 


COURT  OP  TEINDS. 


Chapel  Royal,  Deans  of,  y.  Johnstone  and  (JVhers, 

Crieff,  Minister  of,  Patton  y.,  37. 

Dunlappie  and  Stracathro,  Minister  of,  y.  The 

Heritors,  163. 
Johnstone  and  Others,  Deans  of  Clumel  Royal  y., 

234. 
Kerr  y.  Heritors  of  Yester,  296. 
Kilbimie,  Minister  of,  y.  The  Heritozs,  123. 
little,  Richmond  y.,  290.     ^ 


Mackni^t,  Plummer  y.,  327. 

Orwell,  Locality  of,  290. 

Patton  y.  Minister  of  Crieff,  37. 

Plummer  y.  Macknisht,  327. 

Renfrew,  Minister  of,  y.  The  Heritors,  192. 

Richmond  y.  Little,  290. 

Selkirk,  LocaUty  of,  327. 

Stracathro  and  Dunlappie,  Minister  of,  y.  The 

Heritors,  163. 
Yester,  Heritors  of,  Kerr  y.,  296. 


COURT  OF  JUSTICIARY. 


Brown  and  Graham,  Seaton  y.,  294. 

Dayidson,  (Gordon,  and  Johnston,  Morton  y.,  294. 

(Gordon,  Johnston,  and  Dayidson,  Morton,  y.,  294. 

Graham,  Brown  and,  Seaton  y.,  294. 

H.  M.  Adyocate  y.  Williamson,  54. 

H.  M.  Adyocate  y.  John  M*Kay  or  M*Key,  54. 

Johnston,  Gordon,  and  Dayidson,  Morton  y.,  294. 

LakUaw  y.  Sharkey,  59. 


M<Kay  or  M'Key,  H.  M.  Adyocate  y.,  54. 

M'Nab  y.  Stewart,  57. 

Morton  y.  Gordon,  Johnston,  and  Dayidson,  294. 

Seaton  y.  Brown  and  Graham,  294. 

Sharkey,  Laidlaw  y.,  59. 

Stewart,  Macnab  y.,  57. 

Williamson,  H.  M.  Adyocate  y.,  54. 


HOUSE  OF  LORDS. 


Bruce  and  Others  y.  Presb3rterv  of  Deer,  334. 
Deer,  Presbytery  of,  Bruce  and  Others  y.,  334, 
Dunlop  y.  Johnston,  372. 
Hunt,  Lord  Adyocate  y.,  223. 
Jenkins  y.  Robertson  and  Others,  374. 


Johnston,  Dunlop  y.,  372. 

Lord  Adyocate  y.  Hunt,  223. 

Oswald's  Trustees  y.  Oswald  and  Others,  330. 

Robertson  and  Others,  Jenkins  y.,  374. 
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COURT  OF  SESSION,  COURT  OF  TEINDS,  AND  HOUSE  OF  LORDS. 


Act  o/Orace — See  Personal  Bar. 

AdntdiccUian — Bee  IHUgence, 

AdulterifSee  Husband  and  Wife. 

Agent  and  Client— Husband  and  Wtfe-^Expenses. 
A  wife  raised  an  action  of  aliment  a^iinst  her 
husband,  hut  before  it  was  terminAt^  she  re- 
turned to  her  husband's  house,  and  so  virtually 
put  an  end  to  the  action.  Held  that  the  wif  e  s 
agents  were  entitled  to  sist  themselves  as  parties, 
and  decree  pTonoun<^  in  their  favour  agamst 
the  husband  for  the  expenses  due  to  them. 
Martin  v.  Martm---p.  295. 

Agents  Hypothec—  Trust—  Beneficiary -^Jndidal 
Fador-^Bental  Book.  Held  (per  Lord  Mure, 
and  acquiesced  in)  that  a  law  agent  for  a  bene- 
ficiary under  a  trust-deed  was  not  entitled  to 
plead  his  right  of  hypothec  in  regard  to  the 
rental  book  of  the  estate,  against  a  judicial 
factor,  the  latter  being  the  natural  custodier  of 
such  vouchers.     Pet.— Mackay— p.  329. 

Agreement— See  Police. 

Appeal— House  of  Lords—Co/mpetency.  Objec- 
tion to  the  competency  of  an  appeal  to  the 
House  of  Lords  that  it  was  presented  by  only 
one  of  three  pursuers  in  the  Court  below — re- 
pelled.   Jenkms  v.  Robertson  and  Others— p. 

Approbate  and  B^>robate-^Bee  Heir  and  Shxeutor. 

Ariitration  —  Decreet  -  Arbitral  —  Reduction.  I. 
Averments  of  corruption  and  excess  of  powers 
on  the  part  of  an  arbiter  which  held  not  estab- 
lished. 2.  Held  that  a  party  to  a  submission 
was  personally  barred  from  pleading,  after  the 
matter  referred  had  been  decided  against  him, 
that  the  submission  had  fallen  from  want  of 
prorogation.    Paul  v.  Henderson — ^p.  179. 

■  Judicial  Beferenee — BxhausHon  of  Matters 

Submitted.  Circumstances  in  which  a  reason  of 
reduction  of  a  decreet-arbitral  on  the  ground 
that  the  arbiter  had  not  exhausted  the  reference, 
in  respect  he  had  not  disposed  of  a  sum  of  money 
consigned  b^  one  of  the  parties  in  the  course  of 
the  proceedugs,  was  repelled.  Paul  v.  Hender- 
son—p.  246. 

TudieicU  Btference— Award.  Held  compe- 
tent, before  an  award  under  a  judicial  rtlerence 
was  uyproved  of,  to  remit  to  the  referee  to  re- 
consiaer  his  report,  in  regard  to  a  point  which 
the  Court  thou^t  requirnl  reconsideration,  and 
remit  accordingly  mada  Hilton  v.  Walkers— 
p.  283. 

Ultra  Fines  Submissi.     Circnmstances  in 

which  held  that  an  arbiter  had  not  exceeded  his 
powers.  Birrell  v.  MHIIulloch,  et  e  contra— y.  78. 

Bemuneration  of  Arbiter — ImpUed  Contract 

—Moral  Obligation.  (1)  Held  that  in  the  ab- 
senoe  of  stipulation  an  arbiter  has  no  claim  to 
remuneration;  but  (2)  droumstances  in  whidi 
held  that  the  parties  to  a  submission  had  im- 
pliedly bound  themselves  to  remunerate  the 
arbiter  equally ;  (3)  Dictum  of  Lord  Medwyn,  in 
Fraser,  16  S.  1057,  repudiated,  and  held  that 
one  of  two  parties  implementiug  a  moral  oblisa- 
tion  has  no  title  to  enforce  relief  from  the  other 
party  at  law.     Henderson  v.  Pauls— p.  316. 


Arbitration— Lands  Clauses  Act — Expenses.  Held 
(alt.  Lord  Ormidale)  that  in  an  arbitration  under 
the  Lands  Clauses  Act,  the  account  of  a  clerk  to 
the  arbitration  is  a  part  of  the  expenses  of  the 
arbiters,  which  under  Section  32  the  promoters 
are  in  all  cases  bound  to  defray.  Glasgow  Cor- 
poration Water  Works  Commissioners  v.  Henry 
-p.  79. 

Arrestment— Double  Distress— English  f%rm.  Held 
by  Lord  Barcaple  (and  judgment  acquiesced  in) 
that  an  arrestment  against  one  of  the  partners 
of  an  English  iirm,  used  in  the  hands  of  Scotch 
debtors  to  the  firm,  did  not  entitle  the  debtors 
to  refuse  payment  of  their  debt  or  to  bring 
an  action  of  multiplepoinding.  Wheatcroft  £ 
Turner  v.  Hawthorns  &  Company — ^p.  30. 

Breach— Contempt  of  Court — Complaint — 

Competency.  I.  Circumstances  in  which  held 
that  a  breach  of  arrestment  was  not  punishable 
as  a  contempt  of  Court.  2.  A  prayer  for  decree 
for  expenses  caused  by  a  breach  of  arrestment 
cannot  be  competently  included  in  a  petition 
and  complaint  to  the  Court  for  contempt.  Inglis 
&,  Bow  V.  Smith  &  Aikman— p.  182. 
—  See  Diligence— Ship. 

Assessment — See  Poor. 

Assignation  —  Trust — Marriage4JonJtraeb—A  liment- 
ary  Provision.  A  person  in  his  marriage-con- 
tract conveyed  an  estate  to  trustees,  the  feading 
puriMse  of  the  trust  being  to  pay  over  the  rents 
to  himself  during  his  life,  and  these  payments 
were  declared  to  be  alimentary  only.  jSe  after- 
wards conveyed,  for  an  onerous  cause,  the  estate 
and  all  his  interest  in  it  to  another.  Held— (1) 
that  the  first  conveyance  bein^  for  the  benefit  of 
the  party  himself,  he  was  entitled  to  grant  the 
second ;  (2)  that  the  second  was  in  competition 
pveferaUe  to  the  first ;  and  (3)  that  the  declara- 
tion as  to  the  alimentary  character  of  the  pay- 
ments  was  ineffectual,  having  been  made  oy  a 
person  as  to  his  own  property.  Ku^a  Tmstees 
V.  Weller  and  Others— p.  2. 

Augmentation  of  Stipend— Decree  qf  Vakui^on. 
Procedure  in  an  augmentation  sirted  until  the 
minister  brought  a  declarator  of  the  invalidity 
of  an  old  decree  of  valuation  which  he  alleged  to 
be  nuU,  there  being  admittedly  no  free  temd  if 
the  decree  was  valid.  Minister  of  Stracathro 
and  Dnnlappie  v.  the  Heritors— p.  163. 
■  Objection  that  Teinds  Valued.     An  objec- 

tion having  been  stated  to  an  augmentation  that 
the  whole  teinds  of  the  parish  had  been  valued 
in  1636,  and  the  decree  of  valuation  having  been 
recognised  in  an  augmentation  granted  in  1816, 
and  since  then  acquiesced  in,  although  it  was 
now  said  to  be  invalid,  held  that  the  minister 
must  first  raise  a  declarator  of  the  invalidity  of 
the  decree,  and  process  sisted  for  this  purpose. 
Minister  of  Kilbimie  ▼.  the  Heritors  p.  123. 
-^—  Dedmae  Tnclusae  Bight.  Circumstances  in 
which  held  that  an  heritor  had  not  shown  such 
a  prima  facie  case  of  possession  under  a  decimae 
inchuae  title  as  to  justify  the  refusal  of  an  aug- 
mentation.    Kerr  v.  Heritors  of  Yester— p.  296. 
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Bank — Partner — Curaior  Bonis.  Heldy  in  con- 
formity with  the  jndginent  of  the  Hoiue  of 
Lorda  in  LtimBden  y.  Buchanan,  that  a  cwratcr 
bonis  who  had  acquired  sharea  in  a  bank  on  be- 
half of  his  ward  had  by  the  tranafer  made  him- 
self a  partner  of  the  bank,  and  was  therefore 
personally  liable  in  calls.  Western  Bank  v. 
Feddi^— p.  21. 

Bank  Che^ — Proof-^LiabUUy  of  Drawer.  A. 
drew  a  cheque  for  B.'s  accommodation  on  a 
bank  in  whicn  he  had  at  the  time  no  funds.  B. 
got  the  cheque  cashed  by  C.  The  cheque  was 
afterwards  cGshonoured.  Jleldf  inter  alia,  in 
an  action  by  C.  aeainst  A.  for  its  amount, 
that  the  proof  faued  to  show  that  when  he 
cashed  the  cheque,  C.  was  aware  of  the  state  of 
A.'s  bank  account,  or  that  he  did  not  rely  on 
A.'s  credit,  and  judgment  acainst  A.  accord- 
ingly.   Black  &  Cfo.  y.  Bumside — p.  1. 

Barucnjtptey-^Funds  Discovered  qfter  Discharge  of 
Trustee — Process.  A  trustee  on  a  sequestrated 
estate  haying  been  discharged,  and  certain  funds 
belonging  to  the  bankrupt  haying  been  dis- 
ooyered  before  the  bankrupt's  cQscharge,  a 
remit  made  to  appoint  a  meeting  of  crcmtors 
for  the  election  of  a  new  trustee  and  commis- 
sioners.     Petition — Russell   and    Christie — p. 

■'  Personal  ProtecHon  of  Bankrupt — Appeal 

— Competency — Section  169  of  Statute.  Circum- 
stances in  which  held  (diss.  Lord  Benhohne) 
that  althou^  it  was  competent  under  section 
169  of  the  Bankruptcy  Act  to  appeal  against  a 
resolution  of  creditors  refusing  a  personal  pro- 
tection, the  prayer  of  an  appeal,  and  also  of  a 
reclaiming  note,  was  informal,  in  respect  it  did 
not  conclude  with  an  express  petition.  Appeal 
— W.  D.  Hall  and  others— p.  52. 

Trustee — BiU  of  Exchange — Pleas  qf  Com- 
pensation hy  Creditors  of  Bankrupt.  A  firm 
accepted  bills  to  bankrupts  the  day  before  they 
stopped  payment.  Sequestration  was  after- 
waros  awarded.  The  acceptors  of  the  bills 
claimed  right  to  plead  compensation  in  respect 
of  other  debts  <nie  to  them  by  the  bankrupts, 
and  applied  for  interdict  agamst  the  trustee 
indorsmg  or  negotiating  the  bills.  Held  by 
Lord  Barcaple  -(and  acquiesced  in)  that  the  trus- 
tee was  not  entitled,  by  indorsing  the  bills  to  a 
third  part^,  to  defeat  the  acceptors'  plea  of 
compensation,  and  interdict  accordingly  granted. 
Haryey,  Brand,  &  Co.  v.  Anderson— p.  26. 

-— ^—  Section  104  of  Bankruptcy  Act—Construc- 
tion, Is  a  person  who  only  alleges  an  interest 
in  an  estate  entitled  to  present  a  petition  under 
section  104  of  the  Bankruptcy  Act  ?  Stewart 
y.  Foulds— p.  18. 

Section  164  qf  Aet  ^Judicial  Fa>ctor.    A 


petition  for  a  judicial  factor  under  section  164 
of  the  Bankruptcy  Act  containing  no  informa- 
tion as  to  who  were  entitled  to  take  up  the  de- 
ceased's succession,  reused.  Petition— -Williams 
—p.  62. 

—  Becal  <if  Sequestration — Voucher  of  Debt—- 
Competency.  A  sequestration  granted  on  the 
petition  of  the  bankrupt  with  a  concurring 
creditor  recalled  as  incompetently  awarded,  in 
respect  the  creditor's  account  was  not  suffi- 
ciently youched  according  to  the  reouirements 
of  the  Bankrupt  Act.  Ba&antyne  y .  J  efirey  and 
Barr—p.  189. 

Eeeal  of  Sequestration-^Objeetion  to  Con- 
curring Creditor's  Debt.  Petition  for  recal  of  a 
sequestration  on  the  ground  that  the  concurring 
creditor's  debt  was  constituted  by  a  bill  which 


was  antedated,  and  that  no  debt  was  truly  due, 
rrfused.  Obseryed  that  in  such  an  application 
the  objection  to  the  debt  must  be  one  capable  of 
instant  yerification,  and  the  objector  cannot 
enter  into  a  count  and  reckoning  to  show  that 
no  debt  is  due.  Cumming  y.  Bailey  and  Trotter 
—p.  60. 

Bantruptcy-^  Sequestration  —  Objection  —  Proof-^ 
Ontis— Process — Eeclaiming  Note — Competency. 
A  creditor  haying  applied  for  sequestration  of  his 
debtor's  estates,  the  debtor  appeared  to  object. 
The  Lord  Ordinary  on  the  BiUs  allowed  him  a 
proof  and  to  the  creditor  a  conjunct  probation. 
The  debtor  having  reclaimed,  objections  to  com- 
petency of  reclaiming  note  repelled,  and  both 
parties  allowed  a  proof  and  to  each  a  conjunct 
probation.     Dayis  y.  Hepburn — p.  61. 

■  Fraud  ai  Comjnon  Law  ana  under  Statute 

1621,  c.  18,  and  rekUive  Issues — New  Trial.  A 
cautioner  for  the  due  execution  of  a  building  oon- 
tract,  who  had  taken  no  security  from  his  princi- 
pal, made  adyances  to  the  principal  during  the 
progress  of  the  contract  to  an  extent  exceed- 
mg  the  yalue  of  securities  afterwards  taken. 
Held,  at  common  law,  that,  after  the  principal 
was  insolyent,  the  cautioner  was  not  entitled  to 
take  securities  from  the  principal  for  relief  from 
his  adyances,  past  or  future,  under  the  caution- 
ary obUg^tion,  but  that  under  the  statute  the 
securities  were  not  granted  without  true,  just, 
and  necessary  cause.  Verdict  of  jury  on  com- 
mon law  issues  sustained,  but  set  aside  on  tlxe 
issues  under  the  statute.  Thomas  y.  ThomBon 
—p.  121. 

'  Appeai-^BaBpenses.     Held  that  a  trustee 

who  had  unsuccessfully  resisted  two  claims  on 
a  sequestrated  estate  which  were  identical  in 
iuterest  and  inyolyed  the  same  inquiry  was  not 
entitled  to  deduct  the  expenses  of  either  action 
from  the  diyideoid  payaole  to  either  of  them. 
Adam  y.  Latta  (Tunnoch's  Trustee) — ^p.  39. 

— ^ —  Appeal-Competency — Process.  A  party 
haying  appealed  against  a  trustee's  deliyerance 
r^ecUng  ms  claim  to  a  fund,  objection  to  the 
competency  of  the  appeal  that  there  was  no 
app^  against  another  deliverance  sustaining 
the  claim  of  anotiier  part^  to  the  same  fund  re- 
pelled. Marshall  y.  Wink  and  Wotherspoon 
—p.  221. 

-i Discharge  qf  Bankrupt— Trustee^  s  Report. 

A  bankrupt's  discharge  refused  in  respect  h.e 
had  been  engaged  in  reckless  peculation  which 
had  caused  his  bankruptcy.  Obsenrations  (per 
Lord  President)  as  to  what  a  trustee's  report 
under  sec.  146  of  the  Bankruptcy  Act  should 
consist  of.  Dixon  and  Others  y.  Campbell— p. 
325. 

BiU—Acceptancc.  A  bill  accepted  by  an  old 
woman,  her  hand  being  led  by  another,  sus- 
tained as  a  good  obligation,  the  holder  having 
proved  that  she  had  authorised  her  hand  to  be 
led,  and  that  she  wap  at  the  time  in  full  posses- 
sion of  her  faculties.  Lament  y.  Johnstons — ^p. 
35. 

See  Promissory-Note— Bankruptcy. 

Breach  of  Arrestment^  See  ArrestmerU. 

Burghr—Managers — Powers.  Managers  appointed 
for  a  royal  burg[h  disfranchised  oy  a  judg|inent 
of  the  Court,  with  certain  powers.  Petition — 
Fowler  and  Salter— p.  191. 

Canadian  Lav}See  Husband  and  Wife. 

Cedent  and  Assignee — Title  to  Insist.  Circum- 
stances in  which  held  that  an  assignee  who  had 
been  sisted  as  pursuer  of  an  action  had  no 
title  to  insist  in  certain  of  its  conclusions,  and 
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action  quoad  them  diamissed.  Anderson  and 
Watt  ▼.  Scottish  North-Eastem  Railway  Com- 
pany—p.  271. 

Cedent  and  Assignee— See  Title  to  Sue. 

ChaTter-^SuJbjects  Comprehended,  Held  that  a 
▼assal  had  no  title  to  a  right  of  pastarage  which 
was  not  specified  in  his  charter,  although  he 
had  preyionsly  possessed  the  ri^t  as  tenant, 
and  nad  contmued  that  possession  for  many 
years  after  getting  the  charter.  Question— 
whether  a  person  with  a  right  as  tenant  to  a 
lease  and  a  right  as  vassal  of  the  same  sub- 
jects can  ascribe  his  possession  to  either,  and 
opinion  that  he  cannot.  Campbell  ▼.  M'Kumon 
and  Others— p.  901. 

Clauae^Reservatwi^--Con8lruction — Ueage,  Adis- 
poner  of  salmon  fishings  reserved  to  himself 
and  his  successors  in  the  estate  '*  the  privilege 
of  fishing  with  the  rod  for  our  amusement 
only."  field  (aff.  Lord  Barcaple,  dub.  Lord 
Deas),  that  the  privilege  so  reserved  was  per- 
sonal, and  could  not  be  oommunicated  by  the 
disponer  or  his  successors  to  their  family  or 
friends,  there  being  no  allegation  of  a  practice 
inconsistent  with  this  construction.  Duke  of 
Richmond  v.  Wharton  Dufif— p.  176. 

Condictio  IndebiHr^Error  in  Law.  Held  that  a 
parish  who  had  repaid  advances  on  behalf  of  a 
pauper,  believing  itself  to  be  the  parish  of 
settlement,  ooula  not  afterwards  churn  repeti- 
tion on  a  dififerent  application  of  the  principle 
in  virtue  of  which  ic  had  admitted  uability, 
such  error  being  error  of  law,  not  of  fact,  and 
not  grounding  a  claim  of  repetition  by  the  law 
of  Scotland.     Bremner  v.  Taylor— p.  24. 

Conjugal  Rights  Ad— See  Hueband  and  Wife. 

Contempt  of  Court — See  Arreatm^ent. 

Crown — Prerogative — Taaa — Repair  of  Pavement. 
Held  (diss.  Lord  Curriehill)  that  we  Crown,  as 
proprietor  of  heritages,  was  not  bound  to  imple- 
ment the  obligations  imposed  on  proprietors  in 
regpard  to  foot  pavements  by  the  Glasgow 
Police  Act,  these  beins  of  the  nature  of  a  tax 
or  assessment.  Lord  Advocate  and  Barbour  v. 
Lang— p.  76. 

Sttceeaaion  Duly — Deelarator  of  Legiiimaey 

-'Competency.  Persona  charged  with  succes- 
sion duty  on  the  footing  that  uiey  were  ill^ti 


mate  children  raised  an  action  of  declarator 
of  legitimacy  calling  the  Officers  of  State  as 
defenders.  Held  (per  Lord  Ormidale,  and  ac- 
quiesced in),  that  the  action  was  incompetent, 
as  the  Officers  of  State  did  not  represent  the 
Crown  in  matters  of  revenue.  Sanderson  and 
Others  v.  Officers  of  State— p.  214. 

Curator  Bonis — See  Bank. 

Dedmae  Inclusae  Right — See  AuamentaHon. 

Declinator.  Declinator  by  a  Ju^re  on  the  ground 
that  he  was  Lord  Rector  of  a  University  which 
was  a  party  to  a  cause— repe22e(2.  Minister  of 
Renfrew  V.  the  Heritors— p.  192. 

Deed — Delivery.  A  disposition  of  heritace  held 
inefifectual  in  respect  it  had'  not  been  delivered 
by  the  grantor,  but  retained  by  him  in  his  own 
custody.  Andersons  V.  Robertson's  Trustees  and 
Murdoch— p.  265. 

Delivery — Spe  Deed. 

Diligence — ArreMmeni —  ValidUy.  An  arrestment 
by  a  railway  company  of  stock  and  dividends 
belonging  to  an  alleged  debtor  reduced  as  in- 
habile,  in  respect  it  was  used  in  their  own  hands. 
Anderson  and  Watt  v.  Scottish  North-Eastem 
Railway  Company— p.  271. 

■  Arrestment — Recal—Expenaes.    A  petition 

for  recal  of  arrestment  on  the  dependence  is  a 


separate  process,  and  the  expenses  of  it  must 
either  be  reserved  or  disposed  of  When  the  peti- 
tion is  disposed  of.  Steven  v.  M'Do'vnJrs 
Trusteea— p.  320. 

DiUgenee— Inhibition — Husband  and  JVUe — All' 
ment.  Question — whether  an  inhibition  bva  wife 
aoainst  her  husband,  founded  on  a  claim  of 
amnent,  under  a  decree  of  separation  and  ali- 
ment, is  competent,  the  aliment  having  been 
reffularly  paid,  and  the  husband  not  being  vergens 
aainqpiam.    Petition — Darling— p.  323. 

—  Adjudication — Letters  of  nonung — Super ' 
induction — Erasure — Prescription.  In  a  chal- 
lenge of  an  adjudication  on  the  grounds  that 
certain  words  had  been  tilled  up  after  having 
be^i  left  blank  in  the  letters  of  noming  when 
they  were  signeted,  and  that  Tthere  was  an 
erasure  in  the  execution — Held  that  the  aver- 
ments did  not  affect  essential  matters,  and 
diligence  sustained.  Question— whether  the 
documents  were  ' *  grounds  and  warrants"  which 
cannot  be  ohallengeid  after  lapse  of  twenty  years. 
Smyth  V.  Walker— p.  286. 

Discharge — Bona  Fiae  Payment — Partner.  Cir- 
cumstances in  which  held  that  payment  of  a 
debt,  due  to  a  firm,  made  to  a  person  who  had 
been  held  out  as  a  partner,  and  in  the  bona  fide 
belief  that  he  was  one,  was  a  good  payment. 
Hosie  V.  Waddell— p.  16. 

Divorce — See  Huthana  and  Wife. 

Domicile — Succession — Legitimation  per  subsequens 
matrimonium.  Circumstances  in  which  held 
that  a  grandfather  not  having  lost  his  Scotch 
domicile  of  origin,  transmitted  the  same  to  his 
son,  who,  not  living  lost  the  same.  Intimated 
his  son  bom  out  of  wedlock  per  subsequens  matri- 
monium. Held  unnecessaiy  to  consider  whether 
a  Scotch  domicile  at  the  date  of  the  marriage 
sufficient  for  legitimation  per  subsequens  matri- 
monium.    Udny  v.  Udny — p.  109. 

Entailr^Register  of  Tailzies-' Act  lQ65^Clattse  of 
Devolution — Sequestration — Trustee.  A  deed  of 
entul  provided  that  if  the  heir  of  entail  in  pos- 
session should  succeed  to  a  peerage,  the  estate 
should  devolve  on  the  next  heir  entitled  to  suc- 
ceed, just  as  if  the  person  succeeding  to  the 
peerage  were  naturally  dead.  The  entail  was 
never  registered  in  the  Register  of  Tailzies,  and 
the  heir  of  entail  to  whom  the  clause  of  devolu- 
tion applied,  and  who  succeeded  to  a  peerage  in 
1860,  neld  possession  of  the  estate  until  his 
death  in  1861— Held  (diss.  Lord  Benhokne)  that 
the  heir  of  entail  in  possession  having  been  al- 
lowed to  continue  in  possession  till  his  death  on 
a  title  which,  ex  facie  of  the  records,  made  him 
proprietor  in  fee  simple,  the  estate  was  liable 
tor  the  debts  contracted  by  him  during  his  life- 
time, without  distinction  between  those  debts 
which  were  contracted  by  him  before  his  acces- 
sion to  the  peerage  and  those  contracted  by  him 
subsequently  to  tnat  event.  The  tmstee  on  the 
sequestrated  estate  of  the  heir  in  possession  ac- 
cordingly preferred.  Howden  v.  Fleeming  and 
Others— p.  193. 

—  Destination  —  Heirs -Female  —  Nearest  of 

Kindred.  1.  Held  that  heirs-female  in  a  deed 
of  entail  meant  heirs-female  general,  unless  it 
was  obvious  from  the  deed  uiat  the  entailer 
meant  the  expression  to  have  a  more  limited 
meaning. '  2.  Circumstances  in  which  held  that 
it  meant  heirs-female  of  the  body.  3.  Held 
that  under  a  destination  to  an  entailer's  nearest 
of  kindred  the  person  entitled  to  succeed  was 
his  heir  in  heritage.  Connell  v.  Grierson — ^p.  250. 

^—  Lease— 10  Geo.  Ill.f  c.^— Irritancy — 
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Purgation,  An  heir  of  entail  granted  a  lease 
of  a  part  of  the  entailed  estate  for  99  years, 
under  the  powers  oonferred  by  section  4  of  the 
Montgomery  Act.  No  dwelung-hooses  were 
.  'erected  on  the  ground  within  10  years  of  the 
oommenoement  of  the  lease,  as  required  by  the 
Act.  In  an  action  raised  by  a  succeeding  heir 
of  entail  after  the  lapse  of  10  years,  hdd  (diss. 
Lord  Cnrriehill)  that  the  statutoiy  irritancy 
had  been  incurred,  and  that  it  oould  not  be 
purged.     Miller  y.  Carrick— p.  350. 

EntaU—Contravenium-^ProhibUuma  ogcunH  A  liena^ 
tUm  and  Altering  the  Order  of  Succession—Mortis 
Causa  Deed,  An  heir  of  entail  in  possession 
executed  a  mortis  causa  trust-deed,  conyeyin^ 
the  entailed  lands  to  trustees,  who  maintainea 
that  the  conveyance  was  within  the  granter's 
pNower,  because  the  prohibition  against  aliena- 
tion was  ineffectual,  being  erased  in  substanHaU- 
bus.  Held  (aff.  C.  of  S.),  that  the  deed  was 
not  an  alienation,  but  an  alteration  of  the  order 
of  succession,  which  was  prohibited  by  a  clause 
not  said  to  be  ineffectual,  and  that  therefore  it 
was  a  contrayention  of  the  entail.  Oswald's 
Trustees  y.  Oswald  and  Others— p.  330. 

Improvement  Expenditure — 10  Oeo,  III.,  c. 

51—11  and  12  Viet.,  c.  36.  Held  that  an  heir 
of  entail  in  possession  is  entitled,  under  11  and 
12  Vict.,  c.  36,  to  charge  the  entailed  estate 
with  improyement  expenditure  to  the  extent  of 
two-thirds  thereof,  whateyer  may  be  the  "  free 
rent "  of  the  estate.  Petition— Mosman— p.  178. 
EKcambion—ll  and  12  Vict.,  c.  36.     Held 


that,  in  order  to  warrant  an  excambion  of  en- 
tailed lands  under  11  and  12  Vict.,  c.  36,  it  was 
essential,  under  section  5  of  that  Act,  that  there 
should  be  produced  the  consents  of  the  three 
next  heirs  of  entail  at  the  date  of  presenting  the 
petition,  as  well  as  at  the  date  of  the  consents 
being  executed.     Petition — Hamilton— p.  183. 

Evidence  Aet-^See  Process. 

ExeanibionrSee  EntaiL 

Excise — License  to  Sell  Beer  by  Hetcul^Trader — 
Eospenses.  Held  unon  a  case  stated  by  the 
Quarter  Sessions  of  Perthshire,  that,  under  the 
Excise  Acts,  and  particularly  6  Geo.  IV.,  c.  81, 
sec.  26,  the  penalties  to  be  imposed  upon  per- 
sons selling  beer  without  a  license  were  mtended 
to  apply  to  traders.  Circumstances  in  which 
that  character  held  not  established.  Question 
as  to  the  meaning  of  a  sale  by  retail  under  the 
Excise  Acts.  H^d  not  competent  to  award 
expenses  in  such  cases.  The  Queen  y.  Beattie 
—p.  118. 

Executov^IText  of  Kin^TiOe  to  Office-^Title  to  tue 
and  insist  in  an  Actkm — Exception  to  TiUe — Be- 
presentaiitfes  of  Next  ofKin^^  Oeo.  IV,,  e.  98, 
sec  1.  Held  by  Lord  Barcaple  (acquiesced  in  and 
approyed  of),  that  an  objection  by  a  debtor  of 
an  executry  estate  to  the  title  of  the  executors 
upon  the  ground  that  they  did  not  possess  the 
cnaracter  ascribed  to  them  in  the  decree-datiye 
could  not  be  sustained  by  way  of  exception. 
Held  (alt.  Lord  Onnidale)  that  next  of  kin,  or 
the  representatiyes  of  such,  were  entitled  to  the 
office  of  executor,  though  not  beneficiaUy  inte- 
rested in  the  estate,  in  the  absence  of  competi- 
tion.   Bones  v.  Morrison  and  Others— p.  136. 

See  TiUe  to  Sue, 

Expenses.  A  pursuer  who  sued  for  £34^  16s.  6d., 
and  obtained  a  yerdict  from  a  jury  for  £30, 16e., 
held  to  haye  been  substantially  successful,  and 
allowed  full  expenses.  Thomson  y.  Maclean's 
Trustees— p.  59. 


Expenses — A  pursuer  of  an  action  of  damages,  who 
obtained  a  yerdict  with  <me  farthing  of  cuunages, 
held  entitled  to  expenses.  Craig  y.  Taylor^— p. 
124. 

■'  Trustee  in  Bankruptcy.    A  pursuer  of  an 

action  having  been  found  liable  in  a  sum  of 
expenses,  the  decree  for  which  was  extracted, 
and  having  been  thereafter  sequestrated,  the 
trustee  on  his  estate  sisted  himself  as  a  party 
to  the  action.  Held  (per  Lord  Ormidale  and 
acquiesced  in)  that  the  trustee  had  not,  by  sist- 
iiiff,  rendered  himself  liable  for  the  expenses 
which  had  been  decerned  for.  Knox  y.  Young 
and  M<Leod-p.  213. 

A  trustee  whose  name  had  been  used  as  a 

party  to  an  action  after  he  had  resigned,  allowed 
the  expenses  of  getting  his  name  withdntwn, 
and  these  taxed  as  betwixt  M;ent  and  client. 
Kote— Ronald  Johnstone— p.  319. 

VaUdUy  of  Testamentary  WriUnas^Trust- 

Estate — Residuary  LegcUees,  Held  that  claim- 
ants on  a  trust-estate  who  had  unsuccessfully 
maintained  the  validity  of  certain  alleged  testa- 
mentary writin^B,  were  not  entitled  to  expenses 
out  of  the  fund,  as  against  the  interest  of  resi- 
duary le^tees,  the  fuxM.  divisible  among  whom 
would  thereby  be  diminished.  Moram  y.  Ford 
and  Others— p.  208. 

Print  of  Documents— TMrd  Counsel— Wit^ 

nesses  not  Examined,  Objections  to  an  auditor's 
report  repelled.     Thoms  v.  Thoms — ^p.  34w 

Taxation— CounseCs  Fees.     A  case  having 

been  three  days  debated  in  the  Inner  House, 
and  two  refreshers  sent  to  counsel,  one  of  them 
struck  off  by  the  Court  Leith  Police  Commis- 
sioners y.  Campbell— p.  192. 

Taxation— Fees  to  Counsel    Held  by  Lord 


Kinloch,  that  agents  are  entitled  to  exercise  a 
certain  discretion  in  regard  to  the  amount  of 
counsers  fees,  and  that  the  auditor  should  inter- 
fere only  when  that  discretion  was  abused. 
Patten's  Trustees  v.  Campbell's  Executors— p. 
176. 

Taxation — CounseVs  Fees.     Circumstances 

in  which — (1)  the  expense  of  three  counsel  at  a 
trial  allowed,  but  at  previous  steps  of  the  cause 
disallowed ;  and  (2)  fees  of  forty-fiye  guineas  to 
the  senior  and  thirtjr  ffuineas  to  each  junior, 
allowed  for  a  trial  which  was  compromised  after 
the  examination  of  the  first  witness  for  the 
pursuer.  Routled^  v.  Somerville  &  Son — ^p.  159. 

CounseL    Circumstances  in  which  tne  ex* 

pense  of  three  counsel  allowed  at  a  trial  Stevea 
y.  M*DowaU'8  Trustees— p.  320. 

Accountants.    Circumstances  in  which  feea 

amounting  to  £696,  38.,  paid  to  two  aocountantB 
engaged  iS  *  J^^  trial,  allowed  against  the  los- 
ing party.  Steven  v.  M'Dowall's  Trustees— p. 
320. 

See  Agent  and  Client — Arbitration— Exevie. 


FadUyr  Loco  Tutoris — New  Appointmentr—Ca^ioner 
for  former  Factor,  Held  inexpedient,  but  not 
incompetent,  to  appoint  the  cautioner  for  a 
former  factor  to  m  the  factor  loco  tutoris  to  a 
pnpii     Rannie's  Factory — ^p.  140. 

Fa^uty  —  Bejterved  Power  —  Informal  Will  A 
father  purchased  a  property  and  t^k  the  title 
to  himself  and  his  wife  in  conjunct  fee  and  life- 
rent and  to  their  children  m  fee,  reserving 
power  to  himself  to  sell  or  burden  either  oner- 
ously or  gratuitously.  Before  his  death  he  exe- 
cuted an  informal  holomph  will,  in  which  he 
said,  "that  if  my  son  Hendrie  wishes  he  will 
get  the  property  at  £160  sterling."  Held,  that 
this  was  a  privilege  of  option  that  the  father 
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oould  confer  ander  his  reeerved  power,  and  that 
he  had  validly  done  so.  Question,  whether  it 
was  a  revocation  of  the  original  destination. 
Dennel  v.  Smellie— p.  267. 

FortBhore — River— Iniwry  to  Banks— ReparaHon — 
Statutory  Potoers,  An  action  at  the  instance  of 
a  riparian  proprietor  against  statutory  trustees 
of  a  public  river  for  declarator  that  they  were 
bound  to  raise  the  foreshore  to  the  level  which 
existed  prior  to  the  execution  of  certain  opera- 
tions p^ormed  by  them  under  powers  from 
Parliament,  and  for  damages,  dismissed  as  irre- 
levant. Blantyre  and  Others  v.  Clyde  Trustees 
—p.  272. 

Fraud — StcU.  1621,  e.  IS— Relevancy.  A  reduction 
founded  on  the  Statute  1621,  c.  18,  dismissed  in 
respect  there  was  no  averment  of  insolvency. 
Cameron  v.  Dow — ^p.  130. 

See  Bankruptcy. 

Fraudulent  AfisrepreseiUation — Jury  Trial.  Ver- 
diot  for  pursuer.     Broatch  v.  Jenkins — p.  123. 

New  Trial.      New  trial  granted,  on  the 

ffround  that  a  verdict  was  not  supported  by  evi- 
dence.    Broatch  v.  Jenkins— p.  309. 

Oenercd  Police  and  Improvement  Act,  1862 — Juris- 
diction — Sheriff.  Jurisdiction  of  Sheriff  under 
sections  396  and  397  of  Act,  final  and  privative. 
Leith  Police  Commissioners  v.  Campbell  and 
Others— p.  133. 

Habite  and  Repute — See  Husband  and  Wife. 

Heir  and  Executor — Reduction  ex  capite  leeti  — 
AcHon  of  Relief  from  Heritable  Debt-^  Approbate 
and  Beprobate.  A  trust-disposition  and  settle- 
ment made  an  annuity  (which  was  a  proper 
heritable  debt)  payable  out  of  the  trust-estate 
which  was  the  whole  heritable  and  moveable 
property  of  the  truster.  Held  (affirming  Lord 
Jerviswoode)  that  the  heir-at-law  reducing  the 
disposition  on  the  ground  of  deathbed  took  the 
heritable  estate  under  burden  of  the  annuity, 
and  was  primarily  liable  in  payment  of  it.  Held 
by  Lord  Jerviswoode  (and  acquiesced  in)  that 
the  heir  could  not  take  a  bequest  to  himself 
under  the  deed  he  had  reprobated.  Crawford's 
Trustees  v.  Oawford  and  Others— p.  160. 

Heirs-FemaieSee  Entail. 

Heritable  and  Moveable — Legiiim.  A  person  died, 
having  feued  a  piece  of  building  ground  on 
which  he  was  in  the  course  of  erecting  building 
which  were  not  completed  at  the  time  of  his 
death.  Held  (per  Loni  Ormidale  and  acquiesced 
in)  that  the  cost  of  the  whole  buildings,  when 
completed,  formed  heritable  estate,  out  of  which 
legitim  was  not  payable.  Bobertoon's  Trustees 
V.  M*Lean  and  Others— p.  288. 

Husband  and  Wife — Jus  Jfariti— Renunciation-^ 
Wife's  Earnings,  Circumstances  in  which  held 
that  a  husband  had  sgreed  with  lus  wife  that 
her  earnings,  when  they  were  living  separate, 
were  to  be  at  her  own  disposal,  and  not  subject 
to  his^'iw  mariti;  the  agreement  being  inferred 
from  facts  and  circumstances.  Davidson  v. 
Davidson— p.  343. 

— ~  Divorce — IdenHfecUion  of  Wffe — Conjugal 
Rights  Act — Final  Judgment — Additional  Evi- 
dence. The  pursuer  of  an  action  of  divorce  ob- 
tained decree  o^divorce  from  the  Lord  Ordinary. 
On  hearing  a  reclaiming  note  for  the  defender, 
the  Court  mtimated  an  opinion  that  the  evidence 
as  to  identification  of  tne  defender  was  insuffi- 
cient, whereupon  the  pursuer  moved  for  leave  to 
open  up  the  proof,  with  the  view  of  leading 
additional  evidence  upon  this  point.  (1)  Held 
(Lord  Cowan  dissentiuff)  that  the  ground  of 
action  being  really  the  charge  of  a  crime  against 
b 


the  defender,  she  could  not  be  called  a  second 
time  to  answer  for  it ;  and  motion  accordingly 
refused  as  incompetent.  (2)  Circumstances  in 
which  allegations  of  adultery  held  not  proven. 
Gray  v.  Gray— p.  209. 
Husband  and  Wife — Divorce — Ooods  in  Communion 
— Paraphernalia.  In  an  action  by  a  wife 
against  her  husband,  whom  she  had  divorced, 
for  her  share  of  the  goods  in  communion  and  for 
delivery  of  her  paraphernalia — Held  that  she  had 
failed  to  prove  that  there  were  goods  in  commu- 
nion at  the  dissolution  of  the  marriage,  or  that 
the  defender  had  carried  off  any  of  her  parapher- 
nalia.    Ramsay  ▼.  Rmnsay — p.  214. 

Lef/itimacy — Succession  —  Canadian  Law. 

In  a  question  as  to  the  right  of  succession  to 
heritable  property  in  Scotland  raised  by  persons 
claiming  to  oe  lawful  children,  held  that  they 
were  not  legitimate,  their  parents  having  been 
before  their  alleged  marriage  "knowing  adul- 
terers" with  each  other,  who  by  the  law  of 
Canada  could  not  validly  contract  marriage. 
Beattie  and  Others  v.  Beattie — p.  115. 

• —  Declarator  of  Marriage  —  Habite  and  Re- 
pute. Circumstances  in  which  held  that  a  mar- 
riage grounded  on  habite  and  repute  had  not 
been  proved.  Sceales  and  Others  v.  Sceales — 
p.  217. 

Marriage-Contract  Provision  —  Husband^ s 

Adultery — Divorce.  A  father  bound  himself  in 
his  son's  marriage-contract  to  pay  an  annuity  of 
£200  to  his  son,  whom  failing  to  the  son's  wife, 
whom  failing  to  the  children  of  the  marriajore. 
The  son  was  divorced  for  adultery.  Held  (diss. 
Lord  Curriehill)  that  on  divorce  taking  place  the 
annuity  enured  to  the  wife,  althou^  the  son 
had  previously  assigned  his  right  to  it  to  others 
for  onerous  causes.  Johnstone-Beattie  v.  Hope- 
Johnstone — ^p.  203. 

Post  -  nuptial  Settlement  —  Bankruptcy  of 

Husband.  Held  (aff.  C.  of  S.)  that  a  post- 
nuptial provision  by  a  husband  in  favour  of  his 
wite  and  children,  to  take  effect  during  the  sub- 
sistence of  the  marriage,  was  ineffe<^al  in  a 
question  with  creditors  under  his  sequestration. 
Dunlop  V.  Johnston-— p.  372. 

-  See  Agent  and  (fUent— Diligence. 


Illegal  Contract — See  Obligation. 

Implied  Contract — See  Arbitraiion. 

Ir{formal  WiU—See  FactUty. 

Inhibition — See  Diligence. 

Iron  Warrant  "Qee  Reparation. 

Irritancy  —Contract  of  Qrownd-Awnudlf— Defence — 
Relevancy.  Held  that  it  was  not  a  relevant  de- 
fence to  a  declarator  of  irritancy  of  a  contract 
of  ground-annual,  that  the  superior  had  not 
given  the  vassal  possession  of  a  material  part  of 
the  subjects,  in  respect  that  merely  founded  an 
illiquid  claim  of  damages.  Dunlop's  Trustees 
V.  Anstmthers — p.  269. 

Seei»ito«. 

Issue — CoMlionary  ObUgation.  Form  of  issues  ad- 
justed to  try  a  question  of  liability  under  a  cau- 
tionary obligation,  the  defence  Ming  that  the 
pursuers  hM.  "given  time"  to  the  principal 
obligant.     Wame  &  Co.  v.  Lillie — ^p.  164. 

Reparation — Breach  of  Contract — Wrong- 
ful. The  pursuer  of  an  action  of  damages  for 
breach  of  contract  is  not  obliged  to  nut  in  issue 
that  the  breach  was  '*  wrongful."  Macfarlano  & 
Son  V.  Turner— p.  287. 

Marine  Insurance  Policy — Devialion.     Ii- 

sues  to  try  a  right  to  recover  under  a  policy  of 
Marine  Liisurance,  the  defence  being  that  the 
ship  had  deviated,  and  the  answer  to  that  de- 
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fence  that  the  defeDcler  knew  of  the  deviation 
when  he  entered  into  the  contract.  Gonrock 
Ropework  Company  ▼.  Fleming^p.  262. 

See  Jury  Trial^BeMUtUkm. 

JudidcU  Factor— Parish  Mnmter,    The  Court  will 
not  appoint  a  pariah  miniflter  a  judicial  faetcM*. 
Petition — Mackenzie  or  Brodie-*p.  223^ 
■  II.  See  Bakkrvpicy, 

Judicial  Rrferenoe^-^io^  AfbUratim, 

JurMiceiofk-'Shtriff'^Ibreignet^Loeus  SohiUonis 
-^Perianal  CiftUion— 1  OuL  IV.,  e.  6»— 1  and  2 
Vict. ,  c.  1 19.  Held  that  a  Sheriff  had  maritime 
jurisdiction  oyer  a  foreigner  personally  cited 
within  his  territory  in  re^Ard  to  a  contract,  the 
(ortMaoZtf^ionw  of  which  was  also  within  it.  Pine 
&  Sons  T.  Warden— p.  260. 

See  Oentfol  Police  Act. 

Jury  Tbialr-^^ommisition.  Motion  for  a  commis- 
sion to  examine  the  pursuer  of  an  action  which 
was  to  be  tried  by  jury — reftued.  Sofio  v.  Gil- 
lespie and  Cathcart — p.  285. 

AppUcation    of   Verdict^Construction   of 

Issue.  An  issue  having  put  the  question  whether 
a  deed  was  signed  under  essential  error,  **  in- 
duced through  fraud  and  misrepresentation  or 
undue  conceumenL"  and  the  jury  haying  found 
that  it  was  signed  xmder  essential  error,  "in- 
duced through  undue  concealment," — Held  that 
this  was  a  verdict  for  the  pursuer,  and  verdict 
so  applied.     Urquhart  v.  Bonnar— p.  38. 

SpedcU  Jury.    In  a  right  of   way  case 


which  had  been  alreadjr  tried  by  a  common  jaiy, 
motion  for  a  special  jurv  for  the  second  trial 
granted.   Jenkins  and  Others  v.  Murray— p.  24. 

Speaal  Jury— New  Trial— BiU  ^  JSxeep- 

tioM--56  Geo.  IIL,  c.  42,  Mc«.  6  cMii  7.  Held 
that  the  verdict  of  a  jui^  could  only  be  set 
aside  in  the  manner  provided  by  sees.  6  and  7 
of  the  Act  55  Geo.  III.,  e.  42,  and  that  any 
other  mode  of  doing  so  was  incompetent.  A 
motion  that  the  proceedings  at  the  trial  should 
be  set  aside,  in  respect  l£e  jurv  had  not  been 
properly  struck,  ana  the  preeiaing  ju(k[e  had 
defined  to  separate  the  truds  of  the  defenders* 
cases,  held  on  that  ground  irregular  and  not 
written  upon.  Duke  of  Buoclench  v.  Cowan 
and  Others — ^p.  61. 

■  Beparation-^lander.  Verdict  for  defen- 
fender.     Taylor  ▼.  Rosa — ^p.  150. 

■  '  —  Sale^^  Diacoi^ormUy  to  Order -^  Timeous 
Return.  Verdict  for  nursnefft-^damages,  £3000, 
Taylor  &  Co.  v.  Mac&rlane  &  Co. — ^p.  151. 

■'  RepoiraiAon-^CtUpa'-'Fonmarir-^'OllcJ)^ 
teur.  Verdict  for  pursuer.  Wilson  v.  Merry 
and  Cunningham— pu  164. 

—    Wrongful    AppnhensUm.      Verdict    for 

pursuer— damages,  £100.  Thomson  v.  Adam — 
p.  160. 

RepafraHon-^Bkmder'^AssainU.    Verdict 

for  pursuer— da&oagcs,  £5.  findlay  v.  Ander- 
son—^p.  190. 

Servitude  <^  Bkackinff—Repcuration.  Ver- 
dict for  pursuer.  Rattray  v.  Tayport  Slip  C<»n- 
pany  and  Anothei^— p.  150. 

•  Breach  of  Contract.    Verdict  for  pursuers. 

Phillips  V.  Sidey  and  Crawford— p.  362. 

Sale -^  Ree^ng-Owing.  Verdict  for  pur- 
suers.   Sidey  and  Crawford  v.  Phillips — p.  363. 

—  Contract— Resting-Owing — Fire  Insurance 

Policy.  Verdict  virtually  for  defenders.  Porter 
v.  Phcenix  Assurance  Company — p.  363. 

Reparation — Culpa — Unfenced  Machinery. 

Verdict  for  defenders.  Fraser  v.  Younger  k 
Son— p.  303. 


Jury  Trial^ReparaHon^Culpa.  Verdict  for  pur- 
suer.  Hay  V.  r^orth  British  Kailway  Co.  — p.  364. 

Reparation-'Breach  ofContraet.     Verdict 

for  pursuers.      Leabnm  &  Co.  v.  Basset  and 
Others— p.  364 

Reparation— Slander.    Verdict  for  mmmer 

on  a  part  of  the  issues.    Sutherland  v.  kobert- 
son— p.  364. 

Reparation — Culpa.    Verdict  for  defender. 

Meikle  ▼.  Mackenzie— p.  366. 

—  Property — Embankment — Wrongful  Con- 
struetion.  Verdict  for  defender.  Lindsay  v. 
Thomson— p.  365. 

■—  Reparation  —  Culpa  —  Collision  qf  Shipm. 
Verdict  for  pnrsuen  in  one  of  two  counter 
aotionB,  and  for  defenders  in  the  other.  Moriaon 
&  Milne  v.  Bartolomeo  &  Massa— p.  366w 

'  Reduction   of  Conveyance   m   Breach  of 

Arrestment.    Verdict  for  pursuer.     Crosier  ▼. 


Claspei^— p.  366. 

— »—  BiUr-'OewiunenMS  of  Signature, 
for  pursuer.    Stark  v.  Smith— p.  367. 
•  Repcvratiot^^  Infringement  of  Patent* 


Verdict 

--. -.-. Ver. 

diet  for  pursuer.  Ml>ongall  v.  Girdwood — ^p. 
367. 

Reparation — Breach  of  Contract — Bill  oy 

Lading,  Verdict  for  pursuers  under  reservation 
of  a  question  ci  law.  Moes,  Moliere,  k  Tramp, 
V.  Leith  and  Amsterdam  Steam  Shipping  Com- 
pany—p.  368. 

Road— Right  of  Wav.   Verdict  for  defender 

in  absence.  Jenkins  and  Others  v.  Muiray^— pw 
368. 

Repeeraiion  —  Culpa  —  Collision  of  Ships. 

Verdict  for  pursuer.  M 'Arthur  v.  Glasgow  and 
Londondeny  Steam  Packet  Company— p.  869. 

— —  Emphyment-^Resttng-Owing — V^ence  thai 
Work  UjUradesnmnUbe.  Verdict  for  poranera. 
Yonnff  A  Coi  v.  Gillespie— p.  369. 

—  iesting-Owing — AyreemcTU^Coneealment — 
Repetition.  Verdict  for  pursue.  Robertson  t. 
Swan  k  Sons— p.  370. 

Repctration'-Cuipa'- Liability  of  Railway 

Conbraetor.  Claim  for  dami^pcs  against  a  rail- 
way company  and  a  railway  contractor.  Ver- 
dict for  pursuer  against  the  contractor  only. 
Gk>rdon  v.  Sootti^  North-Eastem  Railway  Ca 
and  Mitchell— p.  370. 

—  Reparation — Slander  ^  Newspaper.  Ver- 
dict for  defenders.    Muir  v.  North  British  Daily 


Mail— p.  371. 
Reparation — Slander. 


Verdict  for  pursuer. 


Milne  v.  Bauchope— 372. 

See  New  Trial — Process-Tissue. 


Jus  ifanei— See  Husband  and  Wife. 

Landlord  and  Tenant— Removing^THtle  to  Sue.  A 
warrant  of  ejection  granted  by  a  Sheriff  reduced 
in  respect  the  jpetitioners  for  it  had  no  title  to 
sue,  not  being  either  proprietors  or  lessees  of  the 
subjects,  (i^eetion — whether  tenants  under  an 
aUeged  verbal  lease  can  pursue  a  removing. 
Cameron  v.  Robertson  and  Others— p.  26d 

Lands  Clauses  Consolidation  Act — RaUwofy^^on^ 
signed  Moneys— Auikority  to  UpUft — Competency 
— Sufficiency  of  Title.  Property  having  been 
taken  compuliorily  by  a  railway  company,  and 
a  sum  consigned  under  sectidb  84  of  the  Lands 
Clauses  Consolidation  Act,  1845,  the  sellers  ap- 
plied for  authority  to  uplift  the  money.  The 
company  opposed  on  the  grounds — (1)  that  the 
application  was  incompetent ;  and  (2)  that  the 
title  offered  was  bad.  Competencrjr  sustained, 
and  held  that  as  the  title  offered  was  a  cood 
title  to  the  beneficial  ri^t  to  the  subjecta  ii^ich 
the  company  might,  if--necessan|,  complete 
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feudally  by  adjudication,  the  sellerB  were  en- 
titled to  get  up  the  conaigned  money.     Petition 
— Miles  and  Spouse— p.  230. 
LcmcU  Clatues  CoiuolicU&on  Act-^^ee  Arbitration, 

Lawburroufg— 'Malice— 9u9pengion,  Note  passed  to 
try  the  question  whether  it  is  a  relerant  ground 
of  suspension  of  a  charge  to  find  caution  of 
lawburrows  that  the  warrant  has  been  obtained 
maliciously  and  without  probable  cause.  Ban- 
dall  r,  Johnston— p.  322. 
Lecue — Agricultural  Tenant-^Tenant  of  Chme-^ 
Pkmtoi&on — Right  of  Pasturage.  Oircumstanoes 
in  which  held  thai  an  agricultural  tenant  who 
had  a  right  to  pasture  in  the  plantations  adjoin- 
ing his  farm,  was  entitled  as  a  pertinent  of 
his  right  to  trap  or  kill  rablnts  tnere  as  well 
as  in  other  parts  of  the  farm.  Cnnninghame  v. 
Webster  and  Royston— p.  327. 

■  OcngtUtOion,    Terms  of  documents,  being 

the  writings  of  the  proprietor,  which  held  to 
constitute  a  valid  lease  for  ninety-nine  years. 
Campbell  t.  M'Kinnon  and  Others--p.  301. 

ConstrueUon  —  Relevancy.       Averments 

which  held  not  relevant  to  admit  of  proof  in  ex- 
planation of  the  terms  of  a  written  missiye  of 
lease.     Stewart  v.  Grant— p.  361. 

• Pertinent8^l449,  t.  IS-^ingular  Succes- 
sors. Held  that  a  tack  for  ninety-nine  ys^irs 
was  binding  on  a  singular  successor  of  the 
lessor,  not  only  as  to  the  principal  subjects,  but 
also  as  to  a  right  of  pasturage,  which  was  a 
pertinent  thereof.  Campbell  v.  M'Kinnon  and 
Others— p.  301. 

See  Charter— Entail 

Legacy — Construcfion— Conditio  si  sine  Uberis  deces- 
serit,  Kyeirwm.  left  a  legacy  to  his  aunt,  and 
directed  his  trustees,  in  the  event  of  her  pre- 
deceasing him,  to  convey  it  to  her  children  and 
the  sorvivoTS  or  survivor  of  them  equally.  The 
aunt  predeceased  the  testator,  leaving  several 
children,  and  also  grandchildrrai  by  a  daughter 
who  had  died  before  the  date  of  the  settlement. 
Held  that  these  grandchildren  were  not  entitled 
to  participate  in  the  legacy,  either  under  the 
words  of  the  destination  or  on  the  principle  of 
the  conditio  si  sine  Uberis  decesseriL  Bhlnd's 
Trustees  v.  Fletcher  and  Others— n.  91. 

■  Uneertaintg.    A  legaee  of  tine  residue  of 

an  estate  to  the  poor  of  a  Presbyteiy  held  (aff. 
C.  of  S. )  not  to  be  void  from  uncertainty.  Bruce 
and  Others  v.  The  Presbvtery  of  Deer— p.  334. 

Legitim — See  Heritable  ana  Moveable. 

LegUmacgSee  Husband  and  Wi/e, 

Legitimation — See  DomteUe. 

Licence — Soe  Excise. 

Limitation  of  Action— Road  Act—Sifpteting— Exe- 
cution. An  Act  of  Parliament  limited  the  right 
of  action  to  six  months.  A  summons  was 
si{;neted  and  served  on  some  of  the  defenders 
within  the  time,  but  was  not  served  on  the 
others  till  a  dav  after  it  had  expired.  The  de- 
fenders were  aU  concluded  agamst  conjunctly 
and  severally.  Held  that  the  action  was  "com- 
menced" against  all  the  defenders  within  six 
months.  Swan  v.  Mackintosh  and  Others — 
p.  2»8. 

ManiageSoo  Husband  and  W\fe. 

Master  and  Servant— Culpa— Unfenced  Machinery. 
Circumstances  in  which  held  by  Lord  Jervis- 
woode  (and  acquiesced  in)  that  millownera  were 
liable  in  danuufes,  in  respect  of  injuries  sus- 
tained by  one  of  their  workers  in  consequence  of 
machinery  being  unfenced.  Allans  v.  Wilson 
and  Son— p.  93. 
■  See  tteparation. 


Merchant  Shipping  Act — See  Ship. 

Mora— Taeitumity—A  equieseence^-Poor.  Circum- 
stances in  which  held  that  the  plea  of  mora 
was  not  good  to  exclude  a  claim  of  repayment. 
Bremner  v.  Taylo]>-^p.  24 

Mutual  Deed— See  Stamp  Duty. 

Nearest  of  Kindred—See  Entail 

New  Trial  Motion  for  a  rule  on  the  ground  that 
a  verdict  was  contrary  to  evidence  refused,  the 
sole  question  before  the  jury  being  one  of  credi- 
bility. Observations  as  to  the  principles  on 
which  new  trials  on  that  ground  shmild  be 
allowed.    M'Lachlans  v.  Garanei^— p.  6. 

—  Motion  for  a  rule  on  the  ground  that  a  ver- 
dict was  contrary  to  evidence,  refused.  Bishop 
V.  Russell  and  Others— p.  19. 

Next  of  Kin — See  Executor. 

Obligation — Implement — Damages  —Parliamentary 
Company— Director.  A  company  havio^r  agreed 
to  sell  heritable  property  to  one  of  its  directors 
on  a  representation  by  him  that  it  belonged  to 
the  company,  and  the  com|>any  having  after- 
wards ascertained  that  it  did  not  belon£^  to  it, 
and  declined  to  grant  a  conveyance— Held  (diss. 
Lord  Ardmillan),  that  in  the  circumstances  the 
^rsuer  was  not  entitled  to  demand  implement 
or  damages.  Opinion,  per  Lord  Deas,  tnat  the 
transaction  was  illegal.  Opinion,  per  Lord  Ard- 
mUlan,  that  it  was  not.  Tasker  v.  Shaws  Water 
Company — ^p.  140. 

Property— Road— Pereonal  Bar.  Circum- 
stances in  which  held  (alt.  Lord  Barcaple)  that 
a  person  was  not  ban^d  from  enforcing  imple- 
ment of  an  obligation  to  pay^  the  price  of  ground 
which  had  been  thrown  into  a  public  road. 
Donald  v,Dyce  Niool— p.  103. 

Parent  and  ChUd— Husband  and  Wife— Aliment. 
Held  (per  Lord  Jenoswoode,  and  acquiesced  in) 
that  an  illeflitimate  dau^ter  and  her  husband 
were  bound  during  the  suhsistence  of  their 
marriage  to  aliment  the  indigent  mother  of  the 
former.    Wilson  v.  Todds— p.  192. 

— -—  FSiadon-^  Aliment.  Cirottmstanoee  in 
which  held  that  the  pursuer  of  an  action  of 
filiation  and  aliment  had  failed  to  establish  her 
case.    Munn  v.  Shaw— p.  31. 

Parish  Ministei^See  Judtdal  Factor. 

Partnership '^  Reeompenae '— Salary  ^^  Count  and 
Reckoninq.  Held  by  Lord  Barcaple,  and  ap- 
proved of,  that  a  partner  is  not  entitlctd  to  claim 
a  salarv  on  the  ground  of  recompense  alone. 
Held  lihat,  in  a  count  and  reckonii^,  parties 
were  not  bound  to  state  their  respective  claims 
in  detail.  Terms  of  a  record  wnich  held  not 
exclusive  of  a  claim  for  salary  based  on  agree- 
ment.    Fanlds  v.  Boxbui^— p.  222. 

See  Bank— Discharge — Retention. 

Pasturage — See  Charter— Lease. 
*  Personal  Bar-^Aet  of  Orace.  A  party  was  incar- 
cerated on  a  Shenff  Court  decree,  and  when  in 
prison  executed  a  disposition  omnium  bonorum 
m  &vour  of  his  creditor.  He  thereafter  raised 
a  reduction  of  the  decree.  Flea  that  he  was 
barred  by  the  disposition  repelled.  Lament  v. 
Johnstons'— p.  35. 

Personal  Protection — See  Bankruptcy. 

Pleading— See  Process. 

Police — Public  Cotnmissioners — Drainage — ^25  d:  26 
Vict.,  e.  \0l— Agreement.  Held  (1)  that  Police 
Commissioners,  in  carrying  through  a  system 
of  drainage  operations  for  the  public  benefit, 
are  entitled  to  follow  what  course  they  may 
consider  most  exx)edient,  but  stio  periculo,  and 
interim  interdict  granted  to  a  party  complaining 
that  his  lands  were  to  be  used  for  the  purpose 
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recalled.  (2)  Oircamstances  in  which  proof  of 
an  allQffed  agreement  with  the  Commusionen 
allowecC  ana  to  that  extent  a  plea  that  it  was 
uUra  vires  of  the  Commiasionera  to  enter  into 
Buch  an  agreement  after  a  line  of  operations 
had  been  resolved  upon  and  sanctioned  bv  the 
Sheriff,  repelled.  Smeaton  v.  St  Andrews 
Police  Commissioners — p.  356. 

Pollution — See  Property, 

Poor— Relief— Proper  Olject,  Held  that  a  married 
woman  whose  hosbana  was  able-bodied  and  had 
not  deserted  her  was  not  a  proper  object  of  paro- 
chial relief.     Marray  v.  Hutchison— p.  326. 

Inspector— Accounting  --Audits — Expenses. 

1.  Audits  of  the  accounts  of  an  inspector  of  Poor 
by  Committees  of  a  Parochial  Board  for  a  series 
of  years,  Held  to  preclude  the  Paroclual  Board 
from  obtaining  from  the  inspector  an  accounting 
as  of  new,  but  not  to  bar  inquiry  with  regard  to 
certain  items  of  allied  errors  specially  con- 
descended upon.  2.  Held  by  Lord  Kinloch  (and 
acquiesced  m),  that  although  the  books  kept 
by  the  inspector  had  not  been  so  complete  or 
satisfactory  as  they  should  have  been,  he  was 
entitled  to  expenses  in  the  cause,  the  investiga- 
tion having  resulted  substantially  in  lus  favour. 
Muirhead  v.  Laing— p.  211. 

^  Settlement — SumTnons — Relevancy.     A   re- 

lieving palish  sued  the  pansh  of  a  pauper's  birth, 
and  a  parish  in  which  the  birth  paridi  alleged 
that  a  residential  settlement  had  been  acquired. 
The  pursuer  did  not  himself  allege  that  there 
was  any  settlement  in  the  alleged  parish  of  resi- 
dence. Objection  to  the  relevancy  of  the  sum- 
mons on  that  ground  repelled  (per  Lord  Kinloch 
and  acquiesced  in).  Adamson  v.  Knox  and 
Beattie—p.  288. 

Derwative  Settlement.    A  woman  who  had 


an  illegitimate  pupil  child,  having  acquired  a 
new  settlement  in  another  parish  through  her 
marriage, — Held  (per  Lord  Ormidale)  that  that 
settlement  enured  to  the  child,  although  he  con- 
tinued to  reside  in  the  parish  of  his  birth  with 
lus  maternal  giandfather  and  did  not  reside  with 
his  mother.     Bremner  v.  Taylor — p.  24 

Settlement  —  Residence  —  Retention -^  Pupil 

CkGd— Desertion  by  FatJier— Statutory  Notice— 
Parochial  Relief.  A  female  child,  Agdd  11,  and 
in  a  weak  state  of  health,  was  deserted  in  1856 
by  her  father,  who  had  then  a  residential  settle- 
ment in  the  parish  of  C,  and  she  was  relieved 
by  the  parish  of  B.  Statutory  notice  was  not 
given  to  C.  until  1860.  Held  (alt.  Sheriffs  of 
Lanarkshire  and  Lord  Barcaple,  diss.  Lord 
Cowan)  (1)  that  the  time  for  ascertaining  the 
settlement  was  the  date  of  first  obtaining  relief, 
and  not  the  date  of  the  statutoir  notice ;  (2) 
that  the  settlement  which  the  child  had  in  1856 
was  one  acquired  by  her  in  her  own  right,  and 
was  not  lost  by  reason  of  her  father's  absence 
from  the  parish  of  C. ;  (3)  that  her  own  absence 
for  four  years  did  not  cause  the  loss  of  her  settle- 
ment, as  she  was  in  receipt  of  parochial  relief ; 
(4)  that  the  parish  of  C.  could  not  plead  that 
the  relief  given  was  not  parochial  relief,  because 
it  had  admitted  that  it  was.  Opinion  (per  L. 
J.  Clerk)  that  there  may  be  something  excep- 
tional in  the  state  of  a  pupil  child's  mental  or 
bodily  health  to  make  it,  although  not  deserted, 
a  proper  object  of  parochial  nSiet  Beattie  v. 
Aoamson— p.  44. 

Assessment — Mxemptions'^Stupeftsion.    A 

suspension  to  interdict  the  collection  of  poor- 
rates  in  a  pariah  on  the  ground  tiiat  the  Paro- 
chial Board  had  resolved  to  grant  exemptions  in 


a  manner  said  to  be  illednl,  refused.    Love  and 
Others  v.  Campbell  and  Others— p.  214. 

Poor— 8  and  9  VicL,  c  83,  s.  l^—Ofer  of  Poor- 
house — Competency  of  Application  to  Sheriff,  A 
pauper  having  applied  for  relief,  and  beea 
offered  admission  to  a  poorhonse,  which  he 
declined,  held  that  he  could  not  competently 
apply  to  the  Sheriff  on  the  cround  that  he  had 
been  refused  relief.    Forsyui  v.  NicoU— p.  169. 

See  Summons — Condtctio  IndelM—Mora. 

Power  of  Sale— See  Tutor, 

Practice — Records — Entail — Nobile  Offidum,  Form 
of  procedure  in  an  application  for  recording  in 
the  Ke^ster  of  Tailzies  two  deeds  already  re> 
corded  in  the  Books  of  Council  and  Session,  and 
in  the  custody  of  the  keepers  thereof.  Petition 
—Fletcher  and  Others— p.  99. 

PrMcripfiofi— See  Diligence — Teinds — LindtaHon  of 
Action — Property 

Process— Reponing  Note — Competency.  Objection 
to  the  competency  of  a  reponin^  note  against  a 
jud^ent  by  default  in  not  lodging  issues,  that 
the  interlocutor  ordering  the  issues  was  not  pre- 
fixed, repelled  ;  but  ob^rved  that  the  omission 
was  an  irregularity.  Aikman  v.  Aikman — p. 
221. 

Reclaiming  Note  ^- Lodging — A,  S,  7Mh 

Dec,  1838.  A  reclaiming  note  against  an  inter- 
locutor refusing  a  note  of  suspension  must  be 
marked  as  lodged  by  the  clerk  to  the  procesa 
within  fourteen  days.  Mackay  v.  M'Cuiloch— - 
p.  223. 

A  case  having  been  transmitted  to  the 

Inner  House  by  notice  of  trial,  warrant  for  its  re- 
transmission ^ranted,  the  pursuer  being  desirous 
to  move  the  Lord  Ordinary  to  fix  a  day  for  trial 
before  himself.  Gordon  v.  Scottiui  North- 
Eastern  Railway— p.  206. 

MtUtiplepoindmg— Executor— Res  Judicata, 


A  claimant  in  a  multiplepoinding  was  tfi  foro 
ranked  and  preferred  in  terms  of  her  claim  ;  but 
did  not  for  some  years  enforce  the  decree. 
After  her  death  her  executor  was  sisted  and 
moved  for  decree  of  new  in  his  favour.  This 
was  opposed  by  another  claimant  in  respect  of 
an  alleged  chan^  of  circumstances.  Held  that 
the  final  decree  m  favour  of  the  claimant  could 
not  be  £[one  back  upon  and  decree  pronounced  of 
new.  Monteath  DougW  Trustees  v.  Douglas 
and  Others— p.  265. 
Evidence  {Scotland)  Act,  18GQ— Commission 

—  Witnesses  Abroad— Jury  Trial,  Held  that 
under  this  Act  it  is  only  competent  to  grant 
commission  to  take  the  whole  evidence  in  a 
cause  where  there  is  either  an  interlocutor  of 
the  Court  to  that  effect  or  a  consent  of  parties, 
and  interlocutor  of  Lord  Ordinary  granting  com- 
mission for  the  examination  of  certain  witnesses 
abroad  recalled,  in  respect  it  did  not  reoogpise 
the  existinff  practice  adopted  in  jury  tnals. 
M'Lean  and  Hope  v.  Flemmg^p.  270. 

Evidence  {Scotland)  Act,  }S60— Commission 

—  Witnesses  Abroad — Jury  Trial— Act  of  Sede- 
runt, 1841.  Held  (repeating  the  judgment  of  the 
Court  of  Feb.  23,  1867)  that  commission  to 
examine  witnesses  bevond  the  jurisdiction  of 
the  Court  in  terms  of  the  Evidence  (Scotland) 
Act,  1866,  must  be  preceded  by  affidavit  snd 
adjusted  interrogatories,  it  being  the  intention 
of  the  Act  to  assimilate  its  practice  to  that 
applicable  to  jury  trial,  and  the  latter  being 
fixed  by  the  Act  of  Sederunt  of  1841.  M'Lean 
and  Hope  v.  Fleming— p.  293. 

Jury  Trial— A.  S,  1841.  —  Circumstances 


in  which  a  motion  for  absolvitor,  in  respect  the 
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punuer  had  not  gone  to  trial  within  twelve 
months  after  an  iasne  was  adjusted  was  refused. 
Moore  v.  Forth  Iron  Company— p.  282. 
Procu9 — Pleading — A  dmission  on  Record,  A  i)arty 
to  a  process  of  interdict  having  in  the  BiU 
Chamber  admitted  the  genuineness  of  a  docu- 
ment and  taken  a  judgment  on  that  footing, 
alleged  on  record,  after  the  note  was  passed, 
that  the  document  was  a  forgery,  and  that  his 
admission  had  been  given  previously  in  the 
belief  that  the  document  was  another  one  which 
he  had  signed— Held  that  he  could  not  be  al- 
lowed to  plead  foreery  unless  he  obtained  and 
produced  a  decree  of  reiduction  and  improbation. 
Macintyre  v.  Maoraild — p.  280. 

—  Summons  —  Joint  Purmtera  —  Competency. 

A  summons  at  the  instance  of  four  pursuers, 
whose  interests  were  different,  concluding  that 
a  slump  sum  of  damages  be  paid  to  them  all 
jointly,  dismissed  aa  incompetent.  Gibsons  v. 
Macqueen—p.  83. 

M.F,-^ Amendments  after  Closing  Record. 

A  claimant  held  not  entitled  to  amend  his  con- 
deacendoice  after  the  record  had  been  closed 
and  a  proof  partly  led.  Wilson's  Executors  v. 
Society  for  the  Conversion  of  the  Jews  and 
Others-p.  168. 

Proof— Evidence  Act.     When  the  Court 

remit  to  a  Lord  Ordinary  to  take  proof  under 
the  Evidence  Act  he  has  no  power,  unless 
specially  authorised,  to  grant  diligence  for  the 
recoveiy  of  documents,  or  commission  to  take 
the  depositions  of  a^ed  witnesses  or  witnesses 

Sing  abroad.     FitzwilUam's  Executors  v.  Free- 
id  and  Lancaster — ^p.  175. 

FetUion.     When  an  estate  is  small,  the 

appointment  of  a  factor  and  authority  to  make 
up  titles  may  be  asked  in  one  petition.  Pet. — 
M'Kenzie  or  Brodie — p.  223. 

Possession — Title  to  Property -^Advocation 

of  Petition  from  Dean  of  Guild  Court.  Held 
(affirming  the  judgment  of  a  Dean  of  Guild 
Court),  that  in  a  petition  for  authority  to  make 
alterations  on  subjects  possessed  by  the  peti- 
tioner for  seven  years  upon  a  title  capable  of 
comprehending  them,  and  the  alterations  not 
involving  a  change  in  the  character  of  the  pos- 
session, an  objection  and  defence  by  an  adjoin- 
ing proprietor  that  the  petitioner  was  not  the 
true  proprietor  of  the  subjects  could  not  be 
entertained  in  the  petition*  process.  Fell's 
Trustees  v.  Scottish  Provident  Institution— p. 
156.  ^ 

—  See  Banknwlcy— Appeal— Poor^DUigence 
-^A  rrestmeiU—Pa/rtnership. 

Promissory  Note— Proof  pro  ut  de  Jure— Allegation 
of  Fraud,  Cirenmstanoes  in  which  held— 1. 
That  a  sufficient  ease  was  averred  to  defeat  the 
probativeness  of  a  promissory  note  so  as  to 
entitle  the  defender  to  a  proof  of  his  averments 
provide  jure.  2.  That  the  evidence  had  failed 
to  establish  the  allegation  of  fraud.  Leighton 
V.  Linfield— p.  128. 

' Payee — R^erence  to  Oath,     (1)  Terms  of 

a  document  which  held  not  to  be  a  promissory 
note  in  respect  of  uncertainty  in  the  payee. 
(2)  Held  (Lord  Neaves  diss.)  that  a  reference  to 
oath  which  was  declared  negative  of  the  refer- 
ence was  an  implied  surrender  of  every  other 
form  of  proof,  and  that  a  party  who  had  availed 
himself  of  it  had  excluded  his  right  to  all  other. 
Thomson  v.  Philp— p.  336. 
See  BUI— Proof 


Proof—DeposiUonofAg^d  Witness  to  lie  in  retentis. 
Commission  granted  to  take  the  deposition  of 


an  aged  pursuer  of  an  action,  without  decid- 
ing whether  it  could  ever  be  used  as  evidence. 
Petition— Sheard— p.  325. 

Proof— Competency  of  EviJen<e.  Held  (1)  that  a 
call  for  all  titles  and  plans  relating  to  the  subject 
in  question  was  too  wide ;  (2)  that  a  pursuer 
havmg  anticipated  the  defender's  case  when 
leading  his  proof  in  chief,  he  was  not  entitled  to 
ask  questions  in  his  conjunct  proof  which  he 
had  already  put  when  leading  his  proof  in  chief ; 
but  (3)  that  he  was  eutitl^  to  lead  conjunct 
proof  in  regard  to  matters  which  he  had  not  so 
anticipated.     Richardson  v.  Fleming — p.  287. 

Bill—  Writ  or  Oath— Fro  ut  de  iure.  Cir- 
cumstances which,  being  disclosed  by  the  pur- 
suers on  record,  held  sufficient  to  entitle  the 
defenders  to  a  proof  joro  ut  de  jure,  that  bills  sued 
for  had  been  superseded  and  extinguished.  Shep- 
herd &,  Co.  V.  Bartholomew  &  Co. — p.  170. 

■  A  witness  was  asked  what  were  the  terms 

of  a  written  agreement ;  question  objected  to 
on  the  ground  that  the  Court  had  refused  to 
grant  a  diligence  for  the  recovery  of  the  docu- 
ment, and  disallowed.  Glebe  Sugar  Refining 
Company  v.  Lusk — p.  33. 

See  Bank  Cheque — Husband  and  Wife, 


Property — Lateral  Boundary  on  Foreshore— Sum^ 
mens — Conclusions.  1.  Application  of  principle 
laid  down  in  the  previous  report  of  this  case.  2. 
Where  a  pursuer  concludes  to  have  a  particular 
line  declared  as  the  legal  march  between  him 
and  another,  it  is  competent  to  iix  a  different 
line  within  tilie  line  concluded  for.  M'Taggart 
V.  M'Douall— p.  277. 

— —  Bounding  Charter — Barony — Parts  and 
Pertitients — FrescripUve  Possession.  In  an  ac- 
tion to  have  it  declared  that  the  ruins  of  the 
Royal  Palace  of  Dunfermline  and  the  ground 
on  which  they  stand  belong  to  the  Crown,  the 
defender  pleaded  prescriptive  possession  follow- 
ing upon  a  bounding  charter,  or  otherwise  upon 
a  barony  title  with  parts  and  pertinents.  Held  ( 1 ) 
(aff.  Court  of  Session)  that  the  around  claimed 
was  not  embraced  within  the  boandary  title ; 
and  (2)  (rev.  Court  of  Session)  that  although  the 
defender  had  been  in  possession  for  the  requi- 
sit-e  period,  it  was  not  proved  that  he  had  pos- 
sessed the  subject  as  a  part  and  pertinent  of  the 
barony.     Lord  Advocate  v.  Hunt— p.  223. 

'    '  Title — Angling — Servitude — Singular  Suc- 

cessor. A  proprietor  of  a  barony  conveyed 
a  part  of  it  in  feu  with  a  certain  privilege  of 
angling,  and  the  feuar  thereafter  also  acquired 
the  superiority  of  the  feu.  Several  years 
thereafter  the  barony  was  conveyed  to  a  pur- 
chaser, the  subjects  feued  being  specially  ex- 
cepted in  the  deposition,  but  no  mention  being 
made  of  the  privilege  of  an^lins.  Held — (1) 
that  the  privilege  not  having  been  created 
a  real  burden  in  the  purchaser's  title,  he  was 
not  bound  to  recognise  it ;  (2)  that  a  privilege 
of  angling  was  not  capable  of  being  made  a 
servitude  in  favour  of  a  proprietor  of  lands 
discontiguous  from  the  water  m  whidi  it  was 
to  be  exercised.     Patrick  v.  Napier — p.  337. 

—  Private    Stream — Pollution — Upper    and 

Lower  Heritors-^BUl  of  Exceptions.  Li  advising 
a  bill  of  exceptions  to  the  diaige  of  a  Judge — 
Held,  affirming  the  chaise — 1.  That  an  upper 
proprietor  is  not  entitled  to  dischai^  any- 
thing into  the  stream  so  as  to  render  it  unfit  for 
its  primary  purposes.  2.  That  a  use  of  the 
river  for  secondary  purposes  may  be  prescribed. 
3.  That  a  lower  proprietor  complaining  of  the 
pollution  of  the  river  as  it  nasses  through  his 
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land  is  entitled  to  a  verdict  against  every  upper 
I>roprietor  who  can  be  proved  to  have  mate- 
rially contribute<l  to  the  pollution.  £xceptiona 
against  the  refusal  to  ffive  special  directions  dis- 
allowed. Duke  of  Baccleuch  v.  Cowan  and 
Others— p.  138. 

Property  —  Biver—  Tidal  Stream  —  ObUmdion  — 
Proof— iMue,  In  an  action  by  one  proprietor  on 
the  bank  of  a  tidxU  stream  against  a  proprietor  on 
the  opposite  bank  for  removal  of  an  oMtonction 
thereon,  issue  adjusted— and  observed  that  at 
the  trial  the  pursuer  would  require  to  prove 
not  only  that  tne  defender  had  acted  wrongfully, 
but  that  he  himself  had  suffered  substantial  in- 
jury.    Lindsay  v.  Thomson— p.  32. 

ServiiMide—Boad— Boundary  WaH—Hedge. 

Held — (1)  that  a  person  had  a  right  of  servitude 
over  a  road ;  (2)  that  he  was  entitled  to  per- 
form operations  on  the  road  for  the  puipoee  of 
repairing  it,  but  not  so  aa  substantially  to  alter 
its  nature  or  level  to  the  prejudice  of  his  ne^h- 
bour  ;  (3)  that  he  was  not  entitled  at  his  own 
hand  to  dij^  trenches  in  the  road  for  easpipes, 
but  that  this  having  been  done,  he  ooukL  not  be 
ordained  at  the  instanoe .  of  an  adjoining  pro- 
prietor to  remove  the  pipes ;  (4)  that  he  was 
entitled  to  make  openings  in  a  wall  running 
along  the  aide  of  tne  road  for  the  purposes  of 
access  to  his  own  property,  with  or  without 
gates,  but  that  he  was  not  entitled  to  make 
such  openings  in  a  part  of  the  wall  separating 
his  property  from  that  of  his  neighbour,  so  as 
to  give  access  to  his  neighbour's  property  ;  (5) 
that  he  was  entitled  to  take  down  anv  portion 
of  the  said  wall  for  the  purpose  of  enabling  him 
to  erect  offices  on  his  own  ground ;  (G)  that  be 
was  entitled  to  insist  that  a  hedffe  on  the  side 
of  the  road  should  not  be  allowed  to  protrude 
so  as  to  interfere  with  his  full  use  of  the  road, 
but  was  not  entitled  at  his  own  hand  to  cut 
down  the  hedge  to  any  greater  extent ;  and  (7) 
that  a  party  ha>ving  a  servitude  over  a  road  was 
not  entitled  without  consent  to  erect  a  gate  on 
the  road  at  its  junction  with  a  parish  road. 
Stevenson  and  Others  v.  Biggart — ^p.  184. 
See  Foreshore — Charter, 


Becal  of  Sequestration— See  Bankruptcy, 

Reconvention — See  SIUp. 

R^erence  to  OaJth — See  Promissory  Note, 

Bemoving—See  Landlord  and  Tenant, 

Beparation— 'Breach  qf  Contract— Unilateral  Obliga- 
tion—Iron  Warrant— Af  aster  and  Servant — Vsage 
— Belevancy,  An  action  of  damages  for  non- 
implement  of  an  obligation  to  deliver  iron 
granted  by  the  manager  of  aa  ironmaster  for 
his  employer,  dismissed  as  irrelevant,  in  re- 
specrb — (1)  the  record  did  not  exclude  the  pos- 
sioility  of  the  obli^tion  being  gratuitous :  (2) 
it  did  not  contain  anj  averment  that  the 
manager  had  any  authority  to  bind  his  employer 
in  a  ^atnitous  obligation,  which  he  could  not 
do  witnout  special  authority  or  usage,  which  in 

\  this  case  was  not  averred  with  sufficient  specifi- 
cation ;  (3)  it  did  not  aver  any  contract  betwixt 
the  pursuer  and  defenders  of  which  the  obliga- 
tion was  executorial ;  and  (4)  it  did  not  aver  de- 
livery of  the  obligation  by  the  defenders  to  the 
pursuer,  and  did  not  specify  the  character  in 
which  the  pursuer  sued  upon  it.  Colvin  v. 
Dixon— p.  9b9, 

Breach  qf  Agreement  —  Bekvaney.      (1) 

Held  that  an  allegation  that  a  creditor  in  a 
bond  and  disposition  in  security  had  verbaJly 
agreed  not  to  call  it  up  until  a  certain  time  was 
irrelevant ;  and  (2)  averments  that  damage  had 


been  suffered  by  a  person's  failure  to  make  ad- 
vances to  another,  not  exceeding  £200,  which 
held  irrelevant.  Opinions,  that  a  creditor  in  a 
cash  crsdit  bond  is  entitled  to  stop  short  in 
making  advances  if  he  sees  good  cause.  Wallace 
V.  Henderson— p.  157. 

B^Kiraiion— Breach  of  Contract— Master  and  Ser- 
vant, Circumstances  in  which  a  servant  found 
liable  in£100  damages  to  his  employers  for  breach 
of  contract  of  service.  Cameron  ft  Co.  v.  Gibb — 
p.  282. 

Belettaney.    An  action  of  damages  at  the 

instance  of  one  mineral  lessee  against  another, 
on  the  ground  of  encroachment  on  coal  seams» 
held  relevant,  although  the  pursuer  had  re- 
nounced his  lease.     B^  ▼.  Simpsons— p.  170. 

■  Culpck— Belevancy— Consequential  Damage, 
An  action  of  damages  at  the  instance  of  the  re- 
presentatives of  a  parish  schoolmaster  against 
the  heritors,  in  which  it  was  alleged  that  his 
death  had  been  caused  by  failure  on  the  mirt  of 
the  defenders  to  provide  him  with  a  sufficient 
dwelling-house,  dismissed  as  irrelevant,  in  re- 
spect (1)  the  deceased  was  in  error  in  volun- 
tarily continuing  to  reside  in  the  house  ;  (2) 
there  was  no  rdevant  allegation  of  culpable 
homicide;  and  (3)  the  damage  claimed  waa 
oonsequentia].  Birrells  v.  Anstruther  and 
Others- p.  13. 

-■  Culpa — Belevancy— Issue.     Allegations  of 

negligence  which  held  relevant  to  infer  damages. 
Issue  adjusted.  Pagan  v.  North  British  Rail- 
way Company— p.  219. 

Culpa— New    Trial^Foreman — CoUabora- 

tew-^BiU  of  Exceptions.  A  new  trial  granted 
where,  in  a  conflict  of  evidence  upon  the 
question  of  fact  put  to  the  jury,  there  were 
tacts  and  circumstances  of  real  evidence  in 
the  case  which  showed  that  the  view  which  the 
jury  took  aa  to  the  leading  fact  was  not  correct, 
and  verdict  set  aside  as  contrary  to  evidence. 
Found  unnecessary  to  dispose  of  a  bill  of  ex- 
ceptions, as  not  raising  any  abstract  question  of 
law,  but  having  exdusive  reference  to  the  facts 
of  the  case  as  put  in  evidence.  Weir  or  Wilson 
V.  Menry  and  Cunningham— p.  9. 

(7^pa — Unfenced  Machinery,    In  an  action 

of  damages  by  a  young  giri  for  personal  in junr 
caused  by  unfenced  machinery,  £30  awarded. 
Walker  v.  Martin— p.  366. 

Wrongftd  Poinding— Belevancy,  Averments 

in  an  action  of  damages  far  all^;ed  Wrongful 
poinding,  which  held  irrelevant.  Brown  ▼. 
Brownlee — ^p.  17. 

Slandei^—Justyfeation — Counter  Issue,    A 

defender  proposed  to  take  a  counter  issue  in 
justification  of  a  portion  of  an  alleged  libel, 
naving  alleged  that  the  statement  made  by  him 
was  well  founded. '  Counter  issue  disallowed. 
Kiellar  v.  Maille]>— p.  60. 

■  Slander— Justification,  If  no  counter  issue 
is  taken  in  justification  of  a  libel,  the  libel  must 
be  held  to  be  false ;  but  the  cireumstances  unde^ 
which  tiie  libel  was  uttered  may  be  proved  in 
mitigation  of  damages — Glebe  Sugar  Refining 
Company  v.  Lusk— p  33. 

-  AssatdL  Action  of  damages  by  a  tenant 
against  his  hmdlord  for  assault.  Pagan  v.  Wil- 
liamson— p.  295. 

See  Foreshore, 


Bes  Judicata— Valuation  of  Teinds— Surrender, 
In  a  question  as  to  whether  certain  lands  were 
incluaed  in  a  decreet  of  valuation  of  teinds, 
plea  of  res  judicata  repelled.  Patton  v.  Minister 
of  Crieff— p.  37. 
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Rea  Judicata'-Road'-PubHc  Bight  of  Way,  An  ac- 
tion having  been  raised  by  certain  parties  for  the 
purpose  of  declaring  a  public  ri^ht  of  way,  which 
was  after  considerable  litigation  compromised, 
decree  of  absolvitor  being  {yronounced  of  con- 
sent—Held (rev.  C.  of  S.),  inan  action  after- 
wards raised  bv  other  parties  for  the  same 
purpose,  that  this  decree  was  not  res  judicata. 
Question  whether  any  individual  is  entitled  to 
assume  the  position  of  representative  of  the 
public  in  a  right  of  way  case  so  as  to  bind  the 
public.  Jenkins  v.  Robertson  and  Others — ^p. 
374. 

See  Process. 

Reserved  Power—See  FcuuUy, 

RestUution^Issue^-^Hmmtd  Accusation,  A  pursuer 
is  bound  to  put  in  issue  the  case  he  avers  on  re- 
cord ;  therefore,  in  an  action  for  restitution  of 
money  said  to  have  been  obtained  by  means  of 
theft  and  f oigery,  the  pursuer  having  proposed 
an  issue  not  containing  these  accusations,  iraue 

.  disallowed  and  action  diwniiwed.  Allans  v. 
Templeton— p.  296. 

Retention —  Copartnery — Decreet-ArhUral — Liquid 
Counter  Claims.  Held  in  a  suspension  of  a 
charge  on  a  decreet-arbitral  that  a  partner 
taking  over  the  business,  &c.,  was  entitled  to 
retain  a  sum  ascertained  in  the  submission  to 
be  due  to  him  by  the  retiring  partner,  and 
which  had  been  taken  uito  account  as  an 
asset  in  striking  the  balance,  as  against  the 
amount  he  was  decerned  to  pay  to  the  re- 
tiring partner.  Observations  upon  the  jurisdic- 
tion of  arbiters,  especially  in  re^ud  to  questions 
of  compensation.  M*£wan  v.  Middleton — p. 
113. 

River — See  Foreshore — Property-^Salmon  Fishings, 

Road— Right  of  Way.  Ndw  trial  granted  in  a 
right  of  way  case,  in  which  the  jury  had  found 
for  the  pursuer.     Lyell  v.  Gardyue-— p.  299. 

See  Res  Judicata, 

Sale^Delivery — Implement-^Abandonment  of  Con- 
tract. Circumstances  uk  which  held  that  a  con- 
tract for  sale  of  potatoes,  after  there  had  been 
partial  delivery,  had  been  abandoned  by  mutual 
agreement  of  parties,  and  aooordinely  that 
farther  imjdement  could  not  be  enforced.  Mur- 
ray V,  Stewart — ^p.  323. 

Discon/ormity   to   Order,      A    purchaser 

having  received  delivenr  of  goods  and  observed 
that  they  were  discontorm  to  order,  held  not 
entitled,  when  afterwards  sued  for  the  prioe,  to 
plead  the  disconformity,  in  respect  he  nad  not 
returned  them.  Morson  &  Co.  v.  Bums — p. 
81. 

' A udion— Articles    of    Roup  —  Relevaney, 

Averments  which  held  not  relevant  to  support 
an  action  of  reduction  and  declarator,  conclud- 
ing that  the  pursuer  was  entitled  to  a  convey- 
ance of  oertain  heritable  subjects  sold  by  auction, 
on  payment  of  the  upset  price  or  of  the  highest 
.offer.  Aberdein  v.  Stratton's  Trustees,  Sc — 
p.  346. 

Salmon  Fishings  ^Opposite  Proprietors — Narrow 
Stream — Title  to  Prevent  Fishing— Interdict — 
Trespass.  A.  and  B.  were  opposite  proprietors 
on  iuke  banks  of  a  narrow  stream^  the  whole 
breadth  of  which  was  swept  by  fishing  from 
either  side.  A.  held  a  Crown  grantof  lands 
eum  piscationffms  fortified  by  immemorial  exer- 
cise and  possession  of  salmon  fishing.  6.  held 
a  title  to  salmon  fishings  over  one-naif  of  the 
stream  from  a  subject  superior,  whose  right  he 
did  not  connect  with  a  Urown  grant,  but  upon 
which  he  had  possessed  from  time  immemorial, 


and  exercised  the  rifht  by  rod  and  line,  md 
during  two  seasons  by  net  and  coble.  Held 
(affirming  Lord  Jerviswoode)  that  A.  had  no 
title  to  prevent  B.  from  fishing  from  his  own 
lands,  and  interdict  granted  against  A.  fishing 
from  B.'s  land.  Observations  upon  the  extent 
of  use  required  to  preserve  a  positive  right,  and 
upon  the  rights  of  subject  proprietors  inter  «e, 
and  as  regards  trespassers  upon  the  opposite 
banks  of  a  narrow  stream.  Stuart  y.  M^Samei 
—p.  39. 
Servitude — Oathering  Seaware.  A  ri^ht  of  gather- 
ing seaware  for  the  purpose  of  being  converted 
into  kelp  is  inconsistent  with  the  nature  of  a 
predial  servitude,  not  being  for  the  advantage 
of  the  dominant  tenement,  but  a  mere  means 
of  obtaining  mercantile  advantage.  Question, 
whether  there  can  be  a  servitude  of  gathering 
or  cutting  seaware  for  the  purposes  of  an  estate. 
M'Tamart  v.  M'DouaU— p.  277. 

See  Property — Lease, 

SeUlcTnentSee  Poor. 

Shenf-^Petition— ^Delivery  of  Deeds— Feu-Contract 
—Recording— Act  1693.  Held— (1)  That  a  sum- 
mary petition  in  the  Sheriff  Court  by  a  party 
alleeing  an  interest  in  them  for  delivery  of  two 
deeds,  one  being  a  feu -contract,  was  a  compe- 
tent proceeding.  (2)  That  a  feu-contract  was 
properly  recorded  in  the  books  of  the  Sheriff 
Uourt,  it  not  falling  within  the  operation  of  the 
Act  of  1693  applicable  to  feu-charters.  Watson 
or  M*Gowan  v.  Watson— p.  336. 

Process^SJieriff  Court  Act,  sec.  15— Revival 

of  Process.  Held  that  parties  to  a  cause  having 
taken  a  judicial  proceeding  during  a  period  m 
six  months  after  tne  date  of  the  last  interlocutor 
the  process  was  thereby  kept  alive,  although 
the  interlocutor  of  the  Sheriff  reviving  was  not 
pronounced  until  after  the  expiry  of  the  six 
months.     Stewart  v.  Grant,  p.  361. 

Proof-^Power  to  grant  Commission,    Held 

that  it  is  incompetent  under  section  10  of  the 
Sheriff  Court  Act  for  a  Sheriff  to  remit  to  any 
person,  either  in  or  outwith  his  jurisdiction,  to 
take  the  proof  in  a  cause  depending  before  him- 
self, that  oeing  a  duty  which  the  Act  devolves 
upon  him,  and  proof  in  a  cause  so  taken  cancelled. 
Stewart  v.  Grant,  p.  361. 

Reduction  of  Warrant-^  Want  of  Interest, 

A  person  brought  an  action  againt  a  Sneriff-Sub- 
Btitute  concluding  for  reduction  of  a  warrant 
and  license  under  which  he  was  conveyed  to, 
and  detained  in,  a  madhouse.  Action  dismissed 
in  respect  the  defender  had  no  interest  in  it. 
Observed  that  the  defender  had  erred  in  satisfy- 
ing the  production.  Mackintosh  v.  Arkley — 
p.  148. 

^—  See  Otneral  Police  Act — Jurvidietion — Poor. 

Ship — Mereliont  Shipping  Aet^  see.  65 — Petition  to 
Interdict  Transfer — Competency.  An  applica- 
tion by  a  personal  creditor  of  a  firm  of  ship- 
owners to  have  them  interdicted  from  trans- 
ferring their  ships,  presented  under  section  65 
of  the  Merchant  Snipping  Act,  refused  as  in- 
competent.    Roy  ▼.  Hamiltons  &  Co.— p.  292. 

-  Collision  —  Arrestment  Jurisdietionis  fun- 
dandae  causa — Reconvention,  A  British  and  a 
foreign  ship  having  come  into  collision,  tLe 
owners  of  the  British  ship  arrested  the  foreign 
ship  to  found  jurisdiction,  and  raised  an  action 
of  damages  against  the  master  of  it  who  was  a 
foreigner,  the  owners  being  unknown  to  him. 
The  master  and  owners  of  the  foreign  ship  next 
day  raised  an  action  of  damages  against  the 
owners  of  the  British  ship  in  respect  of  the  same 
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collision.  The  master  of  the  foreign  ship  there- 
after declined  juris<Uction  in  the  action  a^rainst 
him.  Held  that  there  was  jurisdiction  in  re- 
spect (1)  of  the  arrestment ;  (2)  of  reconvention 
or  prorogation  of  juristliction.  Morison  and 
Milne  v.  Bartolomeo  and  Miasa— p.  94. 
Skip — Advanws  to  Manfer  A hroaa— Liability  of 
Otoners.  A  charter-party  entered  into  in 
this  country  pro\ddea  that  a  certain  sum  for 
ship's  disbursements  should  be  advanced  in  a 
foreign  port.  The  charterers*  agents  abroad 
made  an  advance,  within  the  limits  of  the 
charter-party,  to  the  master,  and  took  from  him 
a  bill  of  ezchanse  drawn  upon  the  charterers. 
The  charterers  having  become  in3olvent,  held 
that  parties  who  had  acquired  right  to  the  bill 
by  indorsation  could  not  recover  the  amount 
from  the  owners.  North-Westem  Bank  v. 
Bjomstrom  and  Beigbom — p.  1 4. 

Overload—Deck    Cargo— Culpa — Perils  of 

tlie  Sea.  Circumstances  in  which  held  that  by 
the  overload  of  a  vessel  and  taking  a  deck  cai^go, 
a  cax^o  of  wheat  had  been  materially  damaged, 
and  the  owner  found  liable  to  the  shipper  in 
respect  he  was  in  fault,  and  had  not  proved  his 
defence  of  "perils  of  the  sea"  to  the  extent  of 
excluding  liability.  M*Gulloch  Brothers  and 
Bannerman  v.  Grieve  and  Others,     p.  172. 

Stamp  Duty—Mut'ual  Deed.  Held  (alt.  Lord 
Mure)  that  unstamped  missives  of  sale  betwixt 
the  pursuer  and  defender  of  an  action  which 
were  founded  on  by  the  pursuer  alone,  fell,  in 
the  first  place,  to  be  stamped  at  the  expense  of 
the  pursuer.     Neills  v.  Leslie — p.  319. 

Statute — Construetion,  Terms  of  a  local  statute 
which  held  to  authorise  the  magistrates  of  a 
burgh  to  compel  proprietors  of  buildings  in  a 
street  to  form  a  footpavement  in  front  thereof. 
Carstairs  and  Others  v.  Kilmarnock  Police  Com- 
missioners   p.  262. 

Stattaory  Truft — Election  of  Members.  An  Act  of 
Parliunent  having  declared  that  a  certain  num- 
ber of  persons  should  be  elected  trustees  on  a 
certain  day,  and  two  of  the  persons  elected  hav- 
ing declined  to  act,  held  tnat  the  election  was 
viuid,  and  that  the  places  of  those  who  declined 
fell  to  be  Glled  up  as  if  they  had  resigned.  Adam 
and  Others  v.  Grieve  and  Others— p.  164 

See  Obligation. 

Svceession — See  Domieils — Hfuihand  and  Wife. 

Succession  Duty  Act — Trust —  Vesting — Deductions. 
Circumstances  in  which  held— 1.  That  where  a 
party  had  executed  a  trust-deed  under  which 
his  trustees  were  to  denude  in  favour  of  his  suc- 
cessor on  his  death,  the  succession  opened  at 
the  date  of  the  death  and  not  of  the  denuding 
deed.  2.  That  deductions  could  not  be  allowed 
to  modify  the  amount  of  succession  duty  due 
because  they  formed  no  part  of  the  annual  cost 
of  the  estates.  Lord  Advocate  v.  Lord  Fife — 
—p.  100. 

See  Crown. 

Summons^Bevisal — New  Ground  of  Action.  Cir- 
cumstances in  which  held  that  the  alteration  of 
the  date  when  the  pauper  first  received  relief, 
was  not  the  introduction  of  a  new  ground  of 
action.     Bremner  v.  Taylor — p.  24. 

— —  See  Process— Property. 

Tax— Horse  Duty— 16  and  17  Viet.,  e.  88,  s.  15— 
Special  Case.  1.  Hdd  incompetent  to  remit  a 
case  to  the  Quarter  Sessions  for  re-statement. 
2.  Circnmstanees  in  which  held  that  a  contra- 
vention of  16  and  17  Vict.,  c.  88,  s.  15,  had  been 
incurred.     Queen  v.  Cainl — p.  1G6. 

■  See  Crown. 


Teinds—TituUtr^JIeritof^— Decree  of  Valuation — 
Locality  —  Reduction  —  Title  to  Siie  —  Negative 
Prescription.  An  heritor  of  a  pariah  who  had 
in  two  processes  of  augmentation  paid  upon  his 
lands  as  unvalued,  discovered  a  decree  of- valua- 
tion dated  1811,  and  brought  an  action  of 
reduction  of  the  decrees  of  locality.  The  titular 
heritors,  patron,  and  mimster  of  the  parish  tiieu 
brought  an  action  of  reduction  of  the  decree  of 
valuation,  against  which  the  defender  pleaded 
that  none  of  the  parties  had  a  title  to  sue,  and 
that  the  ri^ht  of  action  was  cut  off  by  the  nega- 
tive prescription.  Held— (1)  that  the  titular 
had  no  right  to  sue,  his  right  being  extinguished 
as  the  heritor  held  all  the  teinds  of  the  parish 
as  heritable  rights ;  (2)  that  the  heritors  had 
no  right  to  sue  a  reduction,  because  they  are 
not  entitled  to  state  objections  which  require  a 
reduction  to  give  effect  to  them,  and  any  objec- 
tion to  the  effect  of  setting  rid  of  an  over 
burden  may  be  pleaded  ope  exceptionis  in  the 
process  of  reduction  of  the  decrees  of  locality  ; 
(3)  that  the  patron  and  minister  had  a  title  to 
sue ;  (4)  that  the  n^;ative  prescription  cut  ofT 
grounds  of  reduction  on  the  head  of  incompetency 
that  did  not  appear  ex  facie  of  the  decree.  Kin- 
loch  and  Others  v.  Bell— p.  215. 

Commonty— Decree  of  Valuation.     Ciroum- 

stances  in  which  held  that  it  was  not  proved 
that  the  teinds  of  a  portion  of  divideil  oommou- 
ties  were  included  in  a  decree  of  sub-valuation. 
Richmond  v.  Little— p.  290. 

Decree  of  Valuation.      Circumstances  in 

which  held  that  certain  lands  were  included 
in  a  decree  of  valuation.  Plummer  v.  Mackniirht 
-p.  327. 

Valuation— Reduction— Titular— Tacksman 

— Prescription — Homologation — A  ctpiieseence.  1 . 
Circumstances  in  which  held  that  a  decreet  of 
valuation  imported  ex  fade  that  the  titular  as 
weU  as  the  tacksman  was  a  party  thereto,  and 
reasons  of  reduction  maintained,  on  the  groun<l 
that  the  titular  was  not  called,  repelled.  2. 
Held'  that  the  action  was  excluded  by  the  long 
nesative  prescription.  Opinion  by  Lonl  Ben- 
holme  that  it  was  also  excluded  by  the  positive 
prescription.  3.  Circumstances  in  which  held 
that  the  action  was  excluded  by  homologati<»n 
and  acquiescence.  Deans  of  Chapel  Royal  v. 
Johnstone  and  Others— p.  234. 

Title  to  Insist— See  Cedent  and  Assignee. 

Title  to  Sue—Ansignee^Bankruptcy  of  Cedent.  A 
person  sued  for  payment  of  an  I  O  U,  in  virtue 
of  an  assignation  granted  by  the  creditor  in  it 
after  he  had  been  sequestrated  and  dischat^ed 
without  composition,  but  before  the  sequestra- 
tion was  at  an  end.  Held  that  she  had  no  title 
to  sue.     Richards  v.  Cuthbert — p.  1. 

-  Executor.  One  of  the  next  of  kin  of  a 
deceased  granter  of  a  disposition  omniuv*. 
bonorum  having  raised  a  count  and  reckoning 
affaanst  the  trustee  without  having  obtained  a 
decree-dative,  held  that  he  was  not  entitled  to 
sue,  and  that  the  objection  was  not  obviated  by 
his  subsequently  obtaining  and  producing  a 
decree-dative  in  his  favour.  Observations  as  to 
the  rights  of  action  of  an  heir  apparent.  Mal- 
colm V.  Dick  —p.  8. 

Next  of  Kin — Co-executors — Factor.     Held 

that  a  survivor  of  two  co-executors  was  entitled 
to  call  a  factor  appointed  by  them  and  the  next 
of  kin  of  a  deceased  party  to  account,  he  having 
intromitted  with  the  estate.  Andei-son  v.  Kerr 
—p.  20. 

Ouserved  (per  Lord  Ardmillan)  that  where 

Digitized  b> 


The  Scottish  Law  Reporter. 


xvil 


a  partj  hna  at  the  raismg  of  an  action  a  anb- 
stantial  right  to  sue,  the  formal  title  may  be 
completed  pendente  proceasu.  Donald  v.  Nicol 
—p.  103. 

TiOe  to  Sve-See  BxecttUn^-Landhrd  and  Tenant 
^Temds. 

Trade  Mark^Inierim  Interdict.  Circomstanoea 
in  which  in  a  question  of  infringement  of  a  trade 
murk,  interim  interdict  granted.  I>ixon  y. 
JaokBon— p.  188. 

Trespass — See  Salmon  Fishings, 

Trust— Vestm^^Lapse  of  Trusi-^Demiding.  A 
lady  hy  her  settlement  directed  the  whole  of  her 
estate  to  be  realised  at  her  death  and  divided 
amoii|[  her  fiye  grandsons  on  their  reqpectiTely 
attainmg  majori^ ;  and  by  aoodidl  ahe  granted 
the  liferent  cf  part  of  her  estate  to  her  daughter, 
aad  directed  that  at  her  daughter's  death  the 
subjects  liferented,  along  with  the  remainder  of 
her  tmst-efBaets,  uionld  oe  dhrided  among  her 
srandsons  as  directed  in  the  trust-deed.  The 
oani^ter  surviyed  all  the  grandsons  and  their 
issue.  Held  (diss.  Lord  Neaves),  in  a  (question 
betwixt  the  dau^ter  and  certain  assifnees  of 
some  of  the  mnouions,  that  nothing  had  vested 
in  the  granoscms,  and  that  the  daughter  was 
entitled  to  call  upon  the  trustees  to  denude  in 
her  favour  as  heir  at  law  of  her  mother.  Nolan 
V.  Hartley's  Trustees— p.  108. 

— —  Powers  qf  Trustees— Actual  Fafpnentr^ 
BeseluHUm  to  Fay^ — Vesting,  Gircumstanoes  in 
wbioh  held  that  trustees  havina  formally  re- 
solved to  bring  an  action  of  mnltiplepoinding  for 
winding  up  the  trust,  the  share  of  a  beneficiaiy 
dyinff  before  the  actum  was  raised,  had  vested. 
Leunton's  Trustees  v.  Leijg^ton  and  Others — 

—  Femuneraiion  <^  Trustees— Commission — 
Outlaj^Accountinff,  1.  Held  that  voluntary 
trustees  were  noT  entitled  to  remuneration  for 
acting  as  factor  and  cashier  to  the  trust,  but 
that  they  were  entitled  to  reimbursement  of 
outlay.  2.  Circumstances  under  which  trus- 
tees were  held  not  liable  for  sums  which  it  was 
alleged  ought  to  have  been  deducted  by  them 
from  the  liferent  of  the  truster's  widow.  Far- 
quhanon  and  Otiiers  v.  Farqnharson— p.  131. 

VesHng  —  Construction  —  L^erenl  —  Fee — 

Heirs  and  Assignees,  A  trust-deed  directed 
that  the  trustees  were  to  hold  the  estate  for 
behoof  of  three  daughters  for  their  liferent  use 
allenarly,  and  after  them  for  their  heirs  and 
assignees.  One  daughter  having  died,  held 
under  the  deed  that  one-half  of  ner  share  be- 
came fee  in  the  ^rson  of  a  surviving  sister, 
which  she  was  entitled  to  transmit  to  her  hus- 
band ;  but  that  the  husband  had  no  riffht  to  the 
third  share  hferented  bv  his  wife,  Uie*  fee  of 
which  passed  to  the  last  surviving  sister. 
Buchanan's  Trustees  v.  M'Nau^ton— jp.  60. 

— ^  Vesting,  A  testator  left  the  liferent  of 
certain  landiB  to  his  widow,  and  directed  tiiat 
on  her  death  they  should  be  conveyed  to  his 
nephew  in  the  eveat  «f  his  surviving  hiw^,  He 
also  left  an  English  will  dated  on  the  same  day, 
in  which  he  appointed  his  trustees  to  permit  his 
widow  to  have  the  free  use  of  certain  furniture, 
Ac,  during  her  lifetime  (which  provision  she 
afterwards  renounced),  and  also  mrected  them 
at  any  time  after  his  death  to  convert  his  per- 
sonal estate  into  money,  and  invest  the  residue 
in  trust  for  his  nephew.  The  nephew  survived 
the  testator,  but  medeoeased  the  widow,  leaving 
a  settlement  in  favour  of  his  mother.  Held 
that  the  right  to  the  lands  and  the  furniture  had 
c 


vested  in  the  nephew,  and  was  carried  l^  hit 
settlement.    Campbell  v.  Campbell — p.  Im 

Trust^Bequest  of  Interest—  Vesting — Intestacy— 
Accretion,  A  person  by  his  trust-deed  appointed 
a  sum  of  money  to  be  distributed  iu  1878,  and 
the  intermediate  interest  accnung  to  be  paid  to 
his  brother,  who  survived  him,  but  <ued  in 
1864.  Held  that  the  bequest  of  interest  had 
vested  in  the  brother  bv  his  snrvivance,  and 
bis  executor  preferred  tnereto  in  competition 
with  the  truster's  heirs  sb  nUestato^  and  the  per* 
sons  among  whom  the  money  was  to  be  ulti- 
mately distributed,  the  latter  daiming  right  to 
it  iure  aceretionis.  Hill's  Trustees  v.  Hill  and 
Others— p.  6. 

Se^  Assignation. 

Trustee— Removal— Resignaltion.    A  petition  hav- 

Xbeen  presented  for  the  removal  of  a  trustee, 
put  in  a  deed  of  resignation,  held  that  this 
rendtfed  it  nnneoessary  to  consider  the  applica- 
tion.   Petition — Scott  and  Another— -p.  ^26. 

Tutor^nomiinate—Fower  of  Sale.  Circnmstanoes 
under  which  power  to  sell  heritage  j^ranted  to  a 
tutor-nominate,  a  curator  bonis  oemg  first  ap- 
pointed to  receive  and  invest  the  prioe  when 
realised.    Petition— Mackenzie— p.  107. 

Vesting— Soe  Trust. 

Cnfenoed  IToMtnery— See  B^^aratUm— Master  and 
Servant. 

Voter  —  QuaU/ica^on  —  AUoeatiot^  qf  Feu-Dulty. 
Where  lands  had  been  sold  to  a  railway  com- 
pany by  three  joint-proprietors^  and  where  a 
certain  proportion  of  feu-duty  had  been  allo- 
cated upon  the  company  in  re^>ect  of  the  sub- 
t'ects  sold,  by  the  disposition  under  which  tiiey 
leld  the  same,  held  (rev.  Sheriff  of  Dumbarton- 
shire) that  the  allocated  portion,  and  not  the 
cumido  feu-dut*y,  was  to  be  taken  into  account 
in  estimating  tne  deductions  to  be  made  fztnn 
the  annual  value  of  the  lands  to  each  joint-pro- 
prietor.* Babtie  v.  lindsay— p.  70. 

1-  Qualification  —  Fro  Indwiso  Froprietor — 

Feu-Duty  — Spedal  Case.  Where  lands  were 
held  by  three  jpro  indiviso  proprietors,  and  there 
was  no  allocation  of  the  feu-duty,  held  (rev. 
Sheriff  of  Bute)  that  only  the  shiure  of  each  was 
to  be  deducted  in  estimating  the  annual  value 
of  his  interest  in  the  lands.  Objection  to  a 
special  case  repelled.    Tod  v.  Sharp— p.  74. 

^-^—  Qualification — Svbv^feudaHon — Feu^Duty. 
In  estimating  the  deduction  from  the  annual 
value  of  sub-med  lands,  the  feu-duty  allocated 
up<A  the  subjects  in  respect  of  which  a  claim  is 
miade,  end  not  the  cwmuto  feu-du^  payable  by 
the  whole  subjects  is  to  be  taken  mto  account. 
Shaw,  Stewart  and  Others,  v.  Hector^— p.  67. 

-  Register.    A  party  whose  name  had  been 

expunged  from  the  regiBten  xestoied  of  consent 
of  parties,  by  minute  and  witiiout  «^iyt!ifiiffn 
M*Chlery  v.  Cowan— p.  75. 

Qualification  — Ground 'AmmaL     A 


pro- 
prietor of  ground-annuals  of  the  annual  value  of 
upwards  of  £10,  hdd  (afil  Sheriff  of  Benfzvw- 
shire)  entitied  to  be  placed  on  the  n>lL  Guy  v. 
Boston— p.  64. 

Qualification  ^Allocation  qf  Feu -Duty. 

Held  (rev.  Sheriff  of  Bute)  that  in  a  question 
betwixt  a  disponer  and  disponee  the  former  has  a 
right  to  allocate  a  portion  of  tiie  feu-duty  on  the 
latter.    Stewart  v.  Macrfarlane — ^p.  73. 

Qualification— Joint-Liferent.  A  joint-life- 
rent  proprietor  of  subjects  of  requisite  annual 
value  hem  (aff.  Sheriff  of  Bute)  entitied  to  the 
franchise.    Sharp  v.  Casenove  and  Bichardson 
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V<fier--^QwUifScaikm^8tasnp.  A  document  pur- 
porting  to  be  a  baok-letter  qualifying  the  nght 
of  a  P^'^  vp<^  ^®  voU  of  votesa  held  (aff. 
Sheriff  of  Bate)  inadmissible,  in  respect  that  it 
was  not  stamped.    Maofaiiane  v.  Coopei^-p.  73. 

SiUry  tM  EoU-^JBrror,    Objection  that  a 

voter  was  not  properly  entered  on  ndl,  in  re- 
spect ikat  it  was  not  stated  that  he  was  a  ioint- 
tenant  '^imder  a  lonff  lease"  (rev.  Shenff  of 
Benfrewahirs),  repeUed.  Kin^v.  Hector— p.  66. 

'  QuaUfieiuioH,    A  prc^netor  of  a  piece  of 

gronna  having  no  value  except  as  a  Doilding 
atanoe,  but  not  bniit  upon  or  yielding  any  re- 
tain, held  (rev.  Sheriff  of  Benfrewshirs)  not 
entitled  to  be  placed  on  the  roll.  G«y  v.  Pater- 
son— p.  62. 

Qimi^ictUion^Agremen^-'^Stamj^  Adoon^ 

nsnt  making  over  certsin  lands  to  two  petrsons, 
and  engaging  to  eoceonte  <*any  deed  or  deeds 
nieoepsai^  le^illy  to  convey  the  said  pwperty  to 
yen,"  held  (aff.  Sheriff  of  Bote)  to  be  Im  i^rree- 
SBflnt  for  which  the  proper  stamp  doty  was  six- 
ace^  and  thst  it  was  snffieiently  ataHnped. 
J  V.  Stewart— p.  70. 

-  QuatyktUkm-'^Bai^Mai  InieraL  Objeo- 
tion  l^t  a  party  had  no  beneficial  interest  in 
the  rents  of  the  subjects  in  respect  of  whieh  he 
stood  enrolled  (aff  Shoiff  cf  Bnte)  npeOed. 
Shyp  V.  Hunter— p.  72. 

QUaJ^kaHtm^lVuBt'^Fai^Dmtp.     Where 

•  tniat  had  been  oonstitnted  in  favonrof  five 
bdd  (aff  Sfaniff  of  Bote)  thst  the 


trust  and  not  the  beneficiaries  was  to  be  held 
liable  for  fen-duty.  Macfarlane  v.  Lamont  and 
Others— p.  71. 

Vaier-'^QuaUJkMtion-^BMeJicial  InimisL  Objec- 
tion that  a  par^  had  not  a  full  beneficial  in- 
terest in  the  subjects  in  respect  of  which  he 
oUamed  (aff  Sheriff  of  Bate)  repelled.  MaefaiN 
lane  v.  Sharp— p.  74. 

8peeUu  Cam,  Appeal  dismissed  on  ac- 
count of  defect  in  special  case.  Caaieion  ▼. 
Anderson— p.  69. 

Quqiiykaitkm^Wiia¥f9Ten^     Held  (r 


Sheriff  of  Benfrawdiire)  that  the  widow's  teroe 
must  be  deducted  in  estimating  the  value  of 
lands  and  heritsges,  in  respect  off  which  a  voter 
ehimed  to  be  entitled  to  rsuaia  on  the  rolL 
HendenMmv.  Mazton— ^  65. 

<?waftfeolion.   A  party  having  been  plaoad 

on  the  Tou  of  eleoton  sa  jpwiprietor,  held  (aff. 
Sheriff  of  Benfrewidiike)  that  he  coald  not  be 
tetained  in  tiie  roll  by  diowing  that  he  had  a 
asteasnt.  CSaikv.  Hector-p.  63. 
4iuaUJioaiMm^Fcubtofr,    A  pai^y  who  had 


been  phMed  <te  the  roll  as  tenant  of  a  honae, 
held  (aff  Sheriff  of  Benfrewahifo)  entitled  to  be 
retained  on  the  ressster,  althoogh  it  was  proved 
he  acted  as  factor  for  another,  and  received  the 
house  as  part  of  his  salary,  but  was  nsseesed  for 
and  mid  taxes  thereon,  and  could  notbera- 
movsd  except  at  tiie  end  of  a  yeariy 
Hector  v.  Martin-H».  66. 
Wtcngfid  iV>jfuliiigF— See  Aepoitrfioa. 


COURT  OF  JUSTICIARY. 


Diin  PoaMmkg  Att-^Ctm^ktUm^MnfiroenunL 
field  that  a  conviction  obtained  ti)pon  a  com- 
plaint at  the  instance  of  the  Procurator-Fiscal 
could  be  enforced  iefter)iehad  vacated  ofiice. 
Morton  v.  €k>rdon,  JTofanston,  and  DSvidson — 
p.  2d4. 

MmbesaiemmU  Act^-Oaih  of  CMihie  IFiflness— 
AUemtioiii  of  Date,  Held  ex  parte  that  a  con- 
viction was  bad  in  respect  the  original  warrant 
for  Mprehebsion  whieh  requirMl  to  be  m* 
ceded  by  an  oath  of  a  credible  witness  nad 
been  aiHiered  in  its  date,  so  as  to  make  it  sabse- 
queht  to  date  of  oa&.  Beaton  v.  Brown  and 
Graham--p.  294. 

Frauduleht  GmcedtmenU  omd  Away^pnUing  fty  a 
Banhrupt-^JiirMicHeiii'^lMeMnqf---LoeH9--l, 
Objection  to  an  indictmeht,  chaiging'&audulent 
oonceabnent  and  away-putting,  tiiat  the  away- 
patting,  having  taken  place  in  England,  the 
panel  was  not  subject  to  the  juzi^ofcion  of  the 
Oourt— RepeUed.  2.  ObfeetioastotheMevancy 
—(1)  in  K^peot  that  no  loctu  was  stated ;  and 
(2)  that  the  subject-matter  of  the  chafege  Was  not 
•»«>  corpora  but  wmina  deMSoriMii— Repelled. 
tf.M.  Advocate  v.  John  M<Kay  or  M'Key— p. 

Llbel^£49t  of  Wdne$$e$.  An  objedaon  that  the 
designation  of  a  witness  in  a  list  of  witnesses  is 
inaccurate  must  be  stat^  before  the  jury  is 
awom.    H.Bf.  Advocate  v.  Williamson— p.  64. 


Matter  md  Appremker^MiMonduct  of  Apprewtke 
—StcOiUe  4  Geo.  IV.,  c  ^  eee.  l-^uepeiuiom. 
Objections  to  the  relevancy  of  a  conviction  under 
tiie  Master  and  Workman  Act— (1)  that  no 
species  facH  was  alle^  constituting  misconduct 
or  ill-behaviour  withm  the  meaning  of  the  Act ; 
(2)  that  it  is  incompetent  to  grant  warrant  for 
the  summary  apprehension  of  an  apprentice 
except  when  he  had  absconded ;  (3)  tnat  the 
proceedings  were  oppressive;  (4)  that  the  in- 
stance was  bad ;  (6)  that  the  terms  of  the  com- 
plaint were  not  in  oonformrby  with  the  Act, 
repelled.    Macmab  v.  Stewart— p.  67. 

Perjury—StatMtorp  OtUh  ta  Sequestra^nr^JRele- 
omqf.  Objection  to  the  relevancy  of  an  indict- 
ment charging  a  bankrupt  with  perjury  in  re- 
spect that  nenad  not  in  ms  statutory  oath  made 
a  fidl  disclosure  of  his  affurs,  and  of  the  books, 
documents,  and  other  papers  connected  with  or 
relating  to  the  same,  r^elled.  H.M.  Advo- 
cate V.  M'Eay  or  M'Key— p.  54.    . 

Sumv^ry  Frocsdure  Act,  See.  24.  A  conviction 
by  justices  upon  a  complaint  under  the  Sum- 
mary Procedure  Act,  instituted  beyond  six 
months  from  tiie  time  when  the  matter  of  com- 
plaint arose,  suspended,  in  respect  of  the  limita- 
tion in  section  24  of  the  Act.  Laidlaw  v. 
Sharkey-^.  59. 
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WINTER    SESSION    1866-67. 


EXTRA    SITTINGS. 

Thursday y  Nov,  1. 
FIRST   DIVISION. 

BLACK   AND    CO.   V.    BURNSIDE 
(ante^  vol.  i.  p.  75). 
Sank  Cheque — Proof — Liability  of  Drawer,     A. 
drew  a  cheque  for  B/s  accommodation  on 
a  bank  in  which  he  had   at   the  time  no 
funds.     B.  got  the  cheque  cashed  by  C.     The 
cheque  was  afterwards  dishonoured.     Held, 
inter  alia^  in  an  action  by  C.  against  A.  for 
its  amount,  that  the  proof  failed  to  show  that 
when  he  cashed  the  cheque,  C.  was  aware  of 
the  state  of  A.'s  bank  account,  or  that  he  did 
not  rely  on  A.'s  credit,  and  judgment  against 
A.  accordingly. 
This  was  an  action  for  pa3rment  of  the  contents 
of  a  cheque.     The  defender  had  drawn  a  cheque 
upon  his  bonkers,  with  whom  he  had  no  funds,  for 
the  accommodation  of  one  Nisbet,  that  he  might 
raise  money  upon  it.     The  defender  was  not  at 
the  time  indeoted  to  Nisbet.      Nisbet  got  the 
clieque  cashed  by  the  pursuers.     The  cheque  v^as 
afterwards  dishonouredC  and  the  pursuers  brought 
tbe  present  action  for  its  amount.     The  defender 
resisted  payment   upon  various  grounds.      The 
Court  allowed  a  proof  of  the  circumstances.     This 
-was  taken,  and  the  case  came  up  for  determina- 
tion upon  the  effect  of  the  proof, 

Campbell  Smith  (with  nim  A.  R.  Clark),  for 
the  defender,  maintained  that  the  proof  showed — 
(I)  that  the  cheque  was  an  accommodation  to 
Nisbet ;  (2)  that  the  pursuers  were  aware  of  this, 
and  did  not  rely  on  the  defender's  credit  in  cash- 
ing the  cheque  ;  (3)  that  the  pursuers  did  not  give 
the  defender  timeons  notice  of  the  dishonour  to 
enable  him  to  recover  from  Nisbet  (who  after- 
wards became  bankrupt) ;  and  (4)  that  the  cheque 
had  been  paid  by  Nisbet  to  the  pursuers. 

Scott  (with  him  Fraseh),  for  the  pursuers, 
while  admitting  the  first  of  the  defenders  propo- 
sitions, contended  that  the  remaining  three  were 
not  supported  by  the  proof. 
The  Court  then  gave  judgment. 
The  Lord  President  said— I  cannot  say  that  I 
feel  much  difficulty  about  this  case.  I  have  lis- 
tened to  all  the  points  that  have  been  urged  for 
the  defender,  but  they  have  not  convinced  me  that 
he  is  free  from  liability.  It  would  appear  that  the 
defender  drew  a  cheque  upon  a  bank  with  which 
he  kept  an  account,  but  m  which  at  the  time  he 
had  no  money,  or  at  least  none  to  speak  of  ;  that 
he  put  this  cheque  into  the  hands  of  Nisbet,  not 
for  the  puipose  of  his  taking  it  to  the  bank,  but 
that  he  might  get  money  for  it  where  he  could. 
Nisbet  beine  acquainted  with  the  pursuers,  got 
them  to  cawi  the  cheque,  which,  on  being  sent 
to  tlie  bankers  upon  whom  it  was  drawn,  was  dis- 
honoured.   It  appears  from  the  proof  that  nothing 

VOL.  UI. 


was  said  to  the  pursuers  of  the  nature  of  the  cheque 
— as  haviuff  be^  drawn  upon  a  bank  in  which  the 
drawer  had  no  funds.  On  the  contraiy,  it  ap- 
pears that  Nisbet  told  the  pursuers  that  the  de- 
fender was  a  respoiuaible  party.  The  cheque  hav- 
ing been  dishonoured,  I  think  it  api>ears  that  the 
defender  was  made  aware  of  this  almost  inmie- 
diately.  It  also  appears  that  the  pursuers  came 
into  personal  contact  with  Nisbet,  by  whom  they 
were  told  that  the  cheque  would  be  honoured — 
meaziing  that  the  defender  would  in  due  time  pay 
the  same.  There  is  some  evidence,  too,  that  before 
the  bankruptcy  of  Nisbet,  there  was  a  meeting 
between  the  pursuers  and  the  defender  at  which 
the  latter  v^as  told  that  payment  of  the  cheque 
would  require  to  be  made.  Now,  is  there  any 
reason  why  that  cheque,  which  the  defender  would 
have  been  bound  to  have  paid  had  the  pursuers 
taken  it  to  him  immediately  on  its  bemg  dis- 
honoured, should  not  now  l>e  paid?  I  can  see 
none.  It  is  said  that  there  has  been  so  much 
delay,  the  defender  has  been  unable  to  get  pay- 
ment of  the  cheoue  from  Nisbet  or  his  estate,  it 
appears  to  me  tnat  after  he  got  notice  of  the  dis- 
honour of  the  cheque,  it  was  the  defender's  duty 
to  have  looked  after  receiving  it  from  Nisbet.  But 
it  is  still  further  said  that  this  cheque  has  been 
truly  paid  to  the  pursuers  by  Nisbet  -in  the  arrange- 
ment of  some  bill  transactions.  I  think  the 
evidence  goes  to  show  that  the  amount  of  the  bills 
granted  by  Nisbet  to  the  pursuers  was  due  to  them 
altogether  irrespective  of  the  cheque.  Upon  the 
whde,  therefore,  I  think  we  must  give  decree  in 
favour  of  the  pursuers. 

Lords  DeaiB  and  Ardmillan  concurred. 

Lord  Curnehill  absent. 

Decree  accordingly,  in  tenns  of  the  libel,  with 
expenses. 

Agents  for  the  Pursuers — Macgrogor  &  Barclay, 
S.S.C. 

Agent  for  the  Defender — Alex.  Morison,  S.S.C. 


Tuesday^  Nov,  t. 

Poor  RICHABDS  V,  CUTHBERT. 
{ante^  vol.  i.  p.  12ft.) 
Tide  to  Sue— Assignee^ Bankruptcy  of  Cedent.    A 
person  sued  for  payment  of  an  I  0  U,  in  vir- 
tue of  an  assignation  granted  by  the  creditor  in 
it  after  he  had  been  sequestrated  and  dis- 
charged without  composition,  but  before  the 
sequestration  was  at  an  end — Held  that  she 
had  no  title  to  sue. 
The  summons  in  this  case  concluded  that  the 
defender  should  be  **  ordained  to  make  payment  to 
the  pursuer  of  the  sum  of  £100  sterling,  being  the 
amount  contained  in  an  I  O  U,  or  acknowledgment 
of  debt  granted  by  the  defender,  the  said  John  R. 
Cuthbert,  to  and  in  favour  of  William  Cuthbert, 
commission  merchant    and    insurance    agent    in 
Greenock,  dated  the  3d  day  of  August  1855  ;  anl 
in  virtue  of  an  assignation  thereof  by  the   said 
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William  Cuthbert,  in  favour  of  the  pnrsiier,  the 
'aaid  ooor  Ann  WilBon  or  BichMda,  dated  l5th 
Apiil  1863,  with  interest  on  said  sum,  from  said 
3d  day  of  Aoffust  1865  until  payment.'* 

The  defender  pleaded,  inter  cMa,  that  the  pur- 
suer had  no  title  to  sue.  The  uangnaiioa  was  not 
granted  until  the  yeaf  1863 ;  but  in  1858  the 
estates  of  William  Cnthbert  (the  cedent),  were  se- 
questrated under  the  bankruptcy  statute,  and  al- 
though in  1861  he  had  been  discharged,  this  was 
done  without  payment  of  a  composition,  and  a 
dischazge  so  obtained  had  not  the  effect  of  rein- 
vesting the  bankrupt  in  his  estate.  Besides,  the 
trustee  had  never  been  discharged,  and  tiie  seques- 
tration process  was  still  in  dependence. 

The  Lord  Ordinary  (Jerviswoode)  pronounced 
the  following  interlocutor : — 

**Edmburgh,  Isi  February  1866.— The  Lord 
Ordinary  having  heard  counsel  and  made  avizan- 
dum, and  considered  the  Closed  Record,  Produc- 
tions, and  whole  Process,  Finds  that  the  I  O  U, 
founded  on  by  the  pursuer  against  the  defender, 
is  addressed  by  the  latter  to  William  Cuthbert, 
and  that  therofore  the  same  could  not  be  trans- 
ferred to  the  pursuer  by  mere  delivery  thereof  to 
her  b?  the  said  William  Cutiibert :  Finds  that  the 
said  William  Cuthbert  was  sequestrated  as  a  bank- 
rupt on  or  about  the  Slst  of  May  1858,  previous  to 
the  date  of  the  assignation  (No.  10  A  process), 
granted  by  him  on  the  18th  April  1863,  in  favour 
of  the  pursuer  :  Finds  that,  in  these  circumstan- 
ces, the  1 0  U,  and  any  debt  thereby  acknowledged 
to  DC  due  to  the  said  WiUiain  Cuthbert  by  John 
R.  Cuthbert,  the  granter  thereof,  had  been  carried 
by  virtue  of  the  seouestration  to  the  trustee  on  the 
estate  of  the  said  William  Cuthbert,  and  that  the 
said  assignation  was  and  is,  consequently,  ineffec- 
tual as  a  titie  to  the  pursuer  to  insist  as  m  right  of 
the  said  I  O  U  in  tiie  present  action  :  Therefore 
sustains  the  first  plea  m  law  for  the  defender — 
dismisses  the  action  and  decerns :  Finds  the  pur- 
suer liable  to  the  defender  in  the  expenses  of  pro- 
cess, of  which  allows  an  account  to  be  lodsed, 
and  remits  the  same  to  the  auditor  to  tax  and  to 
report." 

The  punuer  reclaimed. 

CouPER,  for  her,  aigued  : — 1.  The  pursuer  avers 
that  this  I  O  U  was  handed  to  her  by  the  creditor 
in  it  long  provious  to  his  sequestration  for  an 
onerous  cause.  She  is  therefore  entitied  to  a  proof 
of  the  circumstances  under  which  the  transference 
took  place.  Such  inquiries  have  been  allowed  in 
regard  to  deposit  receipts  and  bank  cheques. 
2.  When  the  formal  assignation  was  granted  in 
1863,  the  sequestration  was  practically  at  an  end  ; 
the  bankrupt  was  discharged,  and  although  the 
trustee  was  not>  he  intimated  that  he  did  not  in- 
tend to  sue  for  payment. 

Pattison  and  JBubnet,  for  the  defender,  re- 
plied . — An  I  O  U  is  not  transferable  by  delivery, 
and  purole  proof  on  the  subject  is  inadmissible. 
Accordingly,  this  action  is  expressly  laid  upon  a 
written  assignation  ;  but  the  partv  who  granted  it 
had  no  power  to  do  so.  The  debt  had  passed  by 
the  sequestration  which  was  still  in  dependence. 
Although  the  trustee  resigned  and  has  smce  died, 
the  Bankruptcy  Act  provides  a  mode  of  appoint- 
ing a  new  trustee.  But  the  defender  is  not  bound 
to  take  steps  for  that  purpose. 

The  LoRP  pRBsiDENT— It  appears  that  on  3d 
August  1855,  the  defender  panted  an  I  O  U  to 
William  Cuthbert,  his  brother  and  partner  in 
buainess.  It  also  appears  that  William  Cuthbert 
became  bankrupt  in  1858,  and  a  trustee  was  ap- 
pointed.     The  present  pursuer  raises  this  action 


founded  upon  that  1 0  U  and  an  assignation  by  Wil ' 
liam  Cuthbert,  the  creditor  in  it,  dated  in  1863- 
The  defender  says,  among  other  defences,  that  the 
parl^  who  has  right  to  tms  I  O  U  is  the  trustee 
on  the  sequestrated  estate.  The  pursuer  shows  no 
title  of  an  earlier  date  than  1863.  She  says  she 
was  in  possession  of  it  from  a  much  earlier  date, 
but  there  is  no  writing  to  prove  this.  The  de- 
fender says  that  the  I O  U,  if  due  at  all,  belongs  to 
the  sequestrated  estate,  and  that  the  pursuer  has 
therefore  no  title  to  sue.  One  answer  made  to  this 
is  that  in  the  ciroumstances  this  sequestration  has 
no  effect ;  that  the  bankrupt  has  been  discharged 
without  a  composition,  and  that  the  trustee  is 
dead.  But  the  sequestration  still  subsists.  & 
facie,  therefore,  the  estate  is  the  creditor.       The 

auestion  is  whether  we  are  in  a  position,  withoat 
he  estate  being  represented  here,  to  deal  with  this 
demand  against  the  defender.  I  think  not,  unless 
we  have  some  evidence  that  the  estate  is  not  or 
does  not  claim  to  be  the  creditor.  It  was  perhaps 
possible  to  have  put  that  in  shape.  The  trustee 
was  alive  when  this  action  was  raised,  and  it  ia  a 
pity  that  he  was  not  called  as  a  defender.  Then, 
IS  anybody  to  be  brought  here  now  to  represent 
the  estate  ?  Either  party  might  remove  the  diffi- 
culty by  asking  the  appomtment  of  a  new  trustee, 
but  who  is  to  do  that — ^the  defender  or  the  pur- 
suer T  The  defender  says  it  is  for  the  pursuer  to 
put  herself  right — that  obtaining  the  appointment 
of  a  new  trustee  would  be  attended  with  expense — 
and  that  he  does  not  wish  to  lose  more  money  than 
he  has  already  done.  I  think  that,  being  here  as 
a  defender,  he  is  not  bound  to  incur  that  expenBe  in 
order  to  help  the  pursuer,  and  I  don^t  understand 
that  the  pursuer  proposes  to  do  anything  to  remove 
tiie  difficulty.  In  these  ciroumstances,  1  think  the 
Lord  Ordinary's  interlocutor,  in  so  far  as  it  sus- 
tains the  first  plea  and  dismisses  the  action,  is 
sound.  I  don't  tnink  it  necessary  to  give  any  opin- 
ion as  to  his  other  findings. 

Lords  Deas  and  Ardnmlan  concurred. 

Lord  CurriehiU  absent. 

The  interlocutor  of  the  Lord  Ordinary,  in  so  £ar 
as  it  sustained  the  first  plea  in  law  for  the  de- 
fender, and  dismissed  the  action  with  expenses, 
was  adhered  to,  with  additional  expenses. 

Agent  for  Pursuer— R.  P.  Stevenson,  S.S.C. 

Agent  for  Defender— William  Mason,  S.S.C. 


Wednesday^  Nov.  7. 


M.P.— KEB'S  TRUSTEES  V.  WELLER  AND 
OTHEBS  (ante^  vol.  i.  p.  188). 
Auignatum —  Tnut-^Marritige'CoiUract^A  Umeni- 
ary  Provmon,    A  person  in  his  mariage-oon- 
tract  conveyed  an  estate  to  trustees,  the  lead- 
ing purpose  of  the  trust  bein^  to  pay  over  the 
rents  to  himself  during  his  \i&,  and  these  pay- 
ments were  declared  to  be  alimentary  only. 
He  afterwards  conveyed,  for  an  onerous  cause, 
the  estate  and  all  his  interest  in  it  to  another. 
Held — (I)  that  the  first  conveyance  being  for 
the  benefit  of  the  party  himself,  he  was  en- 
titied to  grant  the  second  ;  (2)  that  the  second 
was  in  competition  preferable  to  the  first ;  and 
(3)  that  the  declaration  as  to  the  alimentaiv 
character  of  the  payments  was  ineffectual, 
having  been  made  oy  a  person  as  to  his  own 
property. 
The  late  Robert  Ker  of  Argrennan  died  in  1854, 
leaving  a  trust-deed  by  which  he  directed  hie  trus- 
tees to  convey  the  estate  of   Argrennan  to   his 
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eldest  son,  Robert  Eer,  junior,  on  hia  attaining 
the  age  of  twenty-five  vears ;  bnt  there  was  a 
declaration  in  the  deea  that  in  the  event  of 
his  said  son  marrying  or  otherwise  conducting 
himself  so  as  not  to  merit  the  approbation  of  the 
trustees,  the  provisions  made  in  nis  favour  should 
only  belong  to  him  in  Uf  erent ;  and  it  was  declared 
tiiat  a  regular  minute  should,  in  that  event,  be 
entered  in  the  sederunt-book  of  the  trustees,  ex- 
pressing their  disapprobation. 

On  18th  June  I80I,  about  a  fortnight  before  the 
son  attained  twenty-five  years,  the  trustees  en- 
tered in  their  sederunt-book  a  formal  minute  ex- 
pressing their  disapprobation  of  his  conduct,  and 
their  resolution  to  restrict  his  right  to  a  liferent. 
This  minute  of  restriction  was  held  to  be  formal 
and  binding  by  a  previous  judgment  in  this  case, 
affirmed  by  the  House  of  Lords. 

The  question  now  before  the  Court  had  there- 
fore reference  only  to  the  rents  of  the  estate. 

These  were  claimed— (1)  by  Major  Thomas  Mon- 
tagu M.  Welier,  sole  accepting  trustee  under  an 
antenuptial  contract  of  marriage  betwixt  Robert 
Ker,  junior,  and  his  wife,  dated  and  intimated  to 
the  trustees  in  1858 ;  and  (2)  by  Walter  Justice 
{and  his  assignees,  the  Caledonian  Insurance  Co.), 
to  whom  Robert  Ker,  junior,  had  in  1860  granted, 
for  onerous  causes,  a  disposition  and  conveyance 
of  the  estate,  and  all  his  right  and  interest  therein. 

By  the  antenuptial  contract  of  marriage  Robert 
Ker, .  junior,  conveyed  to  the  trustees  therein 
namecg  "  All  and  Whole  my  entire  right  and  in- 
terest, present  and  future,  under  the  said  trust- 
disposition  and  deed  of  settlement,  and  codicils 
thereto,  of  my  said  deceased  father ;  and  in  par- 
ticular, without  prejudice  to  the  said  generality, 
all  my  ri^t  and  mterest  in  the  said  estate  of 
Aigrennan  and  others  described  in  the  said  trust- 
disposition  and  settlement,  as  follows  : — videlicet^ 
All  and  Whole  [Here  follows  description  qf  land 
and  estate  0/ Argrennan],  with  the  interests,  rents, 
and  proceeds  thereof,  which  mav  become  due  to 
me  under  the  said  deed  of  settlement,  or  out  of 
the  said  estates,  and  to  all  other  estates  or  effects 
which  belonged  to  my  said  father,  which  I  am  or 
may  become  entitled  to  in  any  manner  of  way.'* 
The  first  and  second  purposes  of  the  trust  were  to 
pay  the  expenses  of  the  trust  and  the  husband's 
debts  then  due.  The  third  purpose  was  in  these 
terms  : — *'  That  my  said  trustees  shall  make  pay- 
ment to  me,  during  the  subsiBtence  of  the  saia  in- 
tended marria^  with  the  said  Elizabeth  Hester 
Roaetta  M'Alpme,  and  in  the  event  of  my  surviv- 
ing her,  to  me  thereafter,  during  the  remainder  of 
my  life,  half-yearly,  or  at  such  times  and  in  such 
manner  as  mv  said  trustees  shall  find  most  suit- 
able^ of  the  tree  balance  which  shall  arise  after 
pavment  of  all  public  burdens,  taxes,  expenses, 
debts,  and  other  burdens  upon  the  annual  accounts 
of  their  intromissions  with  the  funds  and  estate 
hereby  conveyed."  And  th,e  fourth  purpose  was 
— **  In  the  event  of  my  predeceasing  the  said 
Elizabeth  Hester  Rosetta  M 'Alpine,  for  payment 
to  her  during  all  the  days  of  her  life  of  the  fore- 
said Hferent  annuity  of  £400  sterling,  payable  at 
the  terms,  in  the  manner,  and  with  the  penalties 
and  interest  before  specified"  The  mamage-con- 
tract  contained  a  declaration — *'  That  the  said 
balances  payable  to  me,  and  the  said  jointure  pay- 
able to  tbe  said  Elizabeth  Hester  Rosetta  M' Al- 
pine, in  the  event  of  her  surviving  me,  shall  be 
strictly  alimentary,  and  shall  not  be  liable  for  my 
or  her  debts  or  deeds,  nor  subject  to  the  diligence 
of  lUy  or  her  creditors,  and  that  the  same  shall  not 
be  arrestable  on  any  account  whatever,  and  that 


it  shall  not  be  in  my  or  her  power  to  dispose 
thereof  bv  anticipation,  or  to  deprive  ourselves  of 
the  benefit  thereof  by  mortga^  charge,  burden, 
sale,  assignation,  or  otiierwisei  m  the  way  of  anti- 
cipation, out  that  the  same  shall  be  reserved  for 
m^  and  her  own  personal  maintenanoe,  and  as  an 
alimentary  provision  aUenarly." 

The  disposition  and  conveyance  in  favour  of  Mr 
Justice,  itter  narrating  Mr  Ker,  senior's,  trust- 
deed  and  the  marriace-contract,  thus  proceeded  : 
— *'  Also  considering  tibat  Walter  Justice,  Esq.,  of 
No.  6  Bernard  Street,  Russell  Square,  London, 
solicitor,  has  agreed  to  purchase  from  me,  at  the 
price  of  £2000  steriing,  the  said  lands  of  Ar^nnan 
and  others,  and  aU  my  li^t,  title,  and  interest, 
present,  future,  and  oontingent  therein,  and  rents 
thereof,  and  the  whole  rights,  interests,  household 
furniture,  silver  plate,  and  other  moveables  be- 
longing to  me  now,  and  which  may  in  future 
belonff  to  or  be  claimable  by  me  under  the  said 
trust-dispesition  and  settlement  of  my  said  father, 
and  codicils  thereto,  and  also  under  the  said  mar- 
ria^-oontract  or  settlement  respectively,  and  all 
daims  and  demands  belonging  or  competent  to  me 
now,  or  which  may  hereafter  belong  or  be  compe- 
tent to  me  against  the  respective  trustees  named 
in  and  acting  under  the  said  several  deeds ;  and 
that  I  have  a^eed  to  sell  the  said  lands  and  others 
absolutely  and  itredeemably  to  the  said  Walter 
Justice  u>r  the  price  aforesaid,  which  I  consider 
just  and  adequate  ;  and  now  seeing  that  the  said 
Walter  Justice  has  instantly  advanced  and  paid  to 
me  the  said  sum  of  £2000  sterling,  of  whi^  I  do 
hereby  acknowledge  the  receipt,  renouncing  all  ex- 
ceptions to  the  contraiy,  and  of  which  I  discharge 
him ;  therefore  I,  the  said  Robert  Ker,  do  hereby 
sell,  dispone,  assi^  tnuufer,  and  convey  to  and 
in  favour  of  the  said  Walter  Justice,  and  his  heirs 
and  assicnees  whomsoever,  abeolntely,  heritably, 
and  irredeemably,  not  only  All  and  Whole  [Here 
foUotn  description  of  lands  and  eetate  of  Argren^ 
nan^"]  with  all  my  right,  title,  and  interest,  present, 
future,  and  contingent  therein :  Bnt  also  All  and 
Whole  the  entire  ri^ts,  claims,  and  interests  to 
which  I  am  now  entitled,  or  to  whidi  I  shall  be 
entitled  when  I  shall  have  attained  twenty-five 
years  of  age  as  aforesaid,  or  at  any  future  time,  in 
and  to  the  residue  and  remainder  of  tiie  estates 
heritable  and  moveable,  real  and  personal,  of  my 
said  deceased  father,  under  his  said  disposition 
and  deed  of  settlement  and  codidU,  inducung  the 
household  furniture,  nlver  plate,  and  other  move- 
ables in  the  mansion-house  of  Argrennan,  which 
belonged  to  my  said  father,  and  aU  my  contingent 
or  future  ri^j^hts  and  interests  in  and  to  thefore- 
said  provision  of  £14,000,  and  all  interest  to  be- 
come due  thereon  :  And  also  aU  my  rights,  inter- 
ests, estates,  benefits,  and  advantages  in  the  wholo 
estates,  sums  of  money,  provisions,  and  others  to 
which  I  have  now  or  may  hereafter  have  right  by 
and  under  my  said  marriage-contract  or  settle- 
ment, with  the  whole  interests,  rents,  and  pro- 
ceeds respectively  of  the  said  lands  and  several 
rights,  interests,  estates,  and  others  above  con- 
veyed by  me,  which  are  now  or  may  hereafter  be- 
come due  to  me  under  the  said  msposition  and 
deed  of  settlement,  and  codicils  thereto,  and  mar- 
riage-contract or  settlement,  or  out  of  the  said 
estates,  rights,  and  others  above  conveyed." 

The  Lora  Ordinary  (Kinloch),  after  hearing  par- 
ties in  the  competition,  pronounced  the  following 
interlocutor : — 

Edinburgh,  VJth  January  1866.— The  Lord  Or- 
dinary having  heard  parties*  procurators  in  tVie 
competition  between  the  claimant  Captain  Thciuis 
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Montagu"  Martin  Weller,  trustee  under  the  mar- 
riage-contract of  Robert  Ker,  junior,  and  Elizabeth 
Hester  Bosetta  M 'Alpine  or  Ker,  his  wife,  and 
the  claimants  Walter  Justice  and  the  Caledonian 
Insurance  Company — Finds  that  the  said  Walter 
Justice,  and  the  said  Insurance  Company  in  his 
room,  are  entitled,  by  virtue  of  the  deed  executed 
in  favour  of  the  said  Walter  Justice  by  the  said 
Kobert  Ker,  junior,  bearing  date  28th  July  1860, 
and  to  the  extent  of  the  interest  constituted  by 
said  deed,  to  be  ranked  and  preferred  to  the  rents, 
interests,  and  annual  profits  ol  the  trust-estate  of 
the  deceased  Robert  Ker  in  the  hands  of  the 
raisers,  in  preference  to  the  said  Captain  Weller  as 
trustee  foresaid ;  and  appoints  the  cause  to  be 
enrolled  in  order  that  efiect  may  be  given  to  this 
finding. 

"W.  Pknnct. 

"  Note. — It  is  now  settled  in  the  present  process 
that  Robert  Ker,  junior,  is,  under  his  father's 
settlements,  only  entitled  to  a  liferent  of  the  trust- 
estate  in  the  hands  of  the  raisers. 

'*  By  his  antenuptial  contract  of  maniage  with 
Miss  M 'Alpine,  dated  18th  September  1858,  Mr 
Robert  Ker,  junior,  made  over  his  interest  in  this 
trust-estate  to  the  claimants,  Captain  Weller  and 
others,  as  trustees  for  the  trust-purposes  specified 
in  the  deed.  The  first  purpose  of  the  deed  is 
payment  of  tmst-eiroenses,  and  of  certain  debts 
then  owingby  Mr  Ker,  junior,  to  an  extent  not 
exceeding  £2000.  The  next  purpose  is  '  That  my 
said  trustees  shall  make  j^yment  to  me  during 
the  subsistence  of  the  said  mtended  marriage  with 
the  said  Elizabeth  Hester  Resetta  M 'Alpine,  and, 
in  the  event  of  my  surviving  her,  to  me  tnereafter, 
dttiing^  the  remainder  of  my  life,  half-yearly,  or  at 
such  times  and  in  such  manner  as  my  said  trustees 
shall  find  most  suitable,  of  the  free  balance  which 
shall  arise  after  payment  of  all  public  burdens, 
taxes,  expenses,  debts,  and  x>ther  burdens  ufK>n 
the  annual  accounts  of  their  intromissions  with 
the  funds  and  estate  hereby  conveyed.'  Provision 
is  also  made  for  the  payment  by  the  trustees,  out 
of  the  estate  conveyed,  of  a  jomture  to  Mrs  Ker, 
in  the  event  of  her  surviving  her  husband,  of  £400 
per  annum,  and  of  certain  sums  to  tiie  children  of 
the  marriage. 

"The  marriage-contract  and  assignation  con- 
tained in  it  were  intimated  to  the  raisers,  the 
trustees  of  Mr  Ker's  father,  on  6th  and  7ih  Decem- 
ber 1858. 

"Nearly  two  years  after  this  date,  being  on  28th 
July  1860,  Mr  Robert  Ker,  junior,  executed  a  deed 
in  favour  of  the  claimant  Walter  Justice,  by 
which,  on  the  narrative  of  a  certain  sum  advanced 
to  him,  he  conveyed  to  Mr  Justice  l^e  whole  of 
his  rights  in  his  father's  trust-estate,  and  the 
whole  of  his  rights  under  the  antenuptial  contract 
with  his  wife,  and  the  whole  of  his  claims,  either 
against  his  father's  trustees  or  the  trustees  in 
this  antenuptial  contract. 

"  The  question  now  is,  whether  Captain  Weller, 
as  trustee  in  the  antenuptial  contract,  or  Mr  Jus- 
tice, by  virtue  of  this  last-mentioned  deed  (the 
Caledonian  Insurance  Company  being  Mr  Justice's 
assignees),  is  entitled  to  be  preferred  to  the  rents 
and  annual  profits  of  old  Mr  Ker's  trust-estate  in 
the  hands  oi  the  raisers. 

"It  appears  to  the  Lord  Ordiiiary  that  Mr 
Justice  is  entitled  to  prevail  in  this  competition. 
He  has  had  expressly  assigned  to  him  ^  Air 
Robert  Ker's  rights  in  the  trust -estate  of  his 
father,  so  far  as  Mr  Ker  could  competently  assign 
such  rights.  The  Lord  Ordinary  perceives  no 
legal  objection  to  Mr  Ker  assigning  his  liferent 


interest  in  that  estate.     It  was  a  right  held  by  him 
absolutely,  and  for  his  own  behoof.     Though  he 
assigned  his  rights  in  his  father's  trust-estate  to 
his  marriaffe-contract  trustees,  the  object  of  the 
trust  was,  during  his  own  life,  simply  to  have  the 
balance  of  theyearly  proceeds  paid  over  to  hiniself 
personally.     He  was  absolute  proprietor  of  the 
sum  so  to  be  paid  to  him.     No  right  is,  under  the 
marriage-contract,  given  to  any  other  person  in 
this  yearly  payment.     The  Lord  Ordinary  cannot 
therefore  doubt  that  the  right  to  it  was  validly 
assigned  to  Mr  Justice.     Mr  Ker's  whole  right  of 
claim  for  it,  whether  against  his  father's  trustees 
or  against  tiie  trustees  m  the  antenuptial  contract, 
was  conveyed  to  Mr  Justice.     If  the  marriage- 
contract  trustees  uplifted  the  sum  from  the  raiBers* 
it  would  just  be  for  the  purpose  of  paying  it  over 
to  Mr  Justice  as  Mr  Robert  Ker's  assignee.     It 
appears,   therefore,   to  the    Lord  Ordinary,  that 
tnese  marriage-contract  trustees  are  not  entitled 
to  intervene,  to  the  effect  of  preventing  Mr  Justice 
from  drawing  the  amount  directly  from  the  raisers. 
"It  is  true  that  the  marriage-contract  contains 
a  clause  declaring  that  this  yearly  payment  to  Mr 
Ker,  junior,  should  be  strictly  alimentaiy,  and  not 
capable  of  being  disposed  of  by  him  to  his  own 
prejudice.     But  the  Lord  Ordinary  holds  it  settled 
that  no  one  can  effectually  make  such  a  declaration, 
aa  to  his  own  property.     No  one  can  tie  up  his 
own  hands  by  conveying  his  estate  to  trustees, 
and  declaring  that  the  rents  drawn  by  them,  and 
paid  over  to  him,  shall  be  alimentary,  and  protected 
against  his  own  deeds.    As  already  said,  Mr  Ker 
is  the  only  person  legally  interested  in  this  yearly 
payment  under  the  marriage-contract.     His  wife's 
jointure,  falling  to  her  on  nis  decease,  is  likewise 
declared  alimentary  as  to  her.     But  no  right  is 

S'ven  to  her  to  the  yearly  payment  to  be  mMe  to 
!r  Ker  during  his  lifetime,  which  is  kept  separate 
as  his  own  property.  The  Lord  Ordinanr  there- 
fore cannot  consider  it  protected  against  Mr  Jus- 
tice's deed.  The  parties  mi^ht  have  otherwise 
proceeded  ;  but  the  Lord  Ordinary  cannot  do  for 
them  what  they  have  not  done  for  themselves. 

"  It  was  strongly  pleaded  for  the  marriage-con- 
tract trustees  that,  at  the  date  of  the  marriage- 
contract,  it  was  conceived  that  Mr  Robert  Ker, 
junior,  was  entitled  to  the  fee  of  his  father's  estate, 
which  was  conveyed  to  the  trustees  as  a  security 
for  the  provisions  to  the  intended  wife  and 
children ;  and  that  this  security  having  failed, 
the  trustees  are  entitled  to  retam  the  rents  and 
profits  accruing  to  Robert  Ker  under  his  liferent, 
as  a  substitute  security.  In  other  words,  what 
they  contend  is,  that,  in  place  of  paying  these 
rents  and  profits  over  to  Mr  Robert  Ker,  or  Mr 
Justice  as  his  assignee,  they  are  entitled  to  accu- 
mulate them  in  their  own  hands,  in  order  to 
answer  the  provisions  due  at  Mr  Robwt  Ker's 
death  to  his  wife  and  children. 

"The  Lord  Ordinary  could  not  accede  to  this 
view.  It  certainly  appears  true  that,  at  the  date 
of  the  marriage-contract  it  was  conceived  that  Mr 
Robert  Ker  would  have  the  fee  of  his  father's  trust- 
estate  vested  in  him  ;  and  it  was  not  anticipated, 
that  his  right  would  be  reduced  to  a  liferent  by 
the  act  of  the  trustees,  performed  under  the  au- 
thority of  his  father's  trust-disposition.  But  the 
marriage-contract  does  not  make  a  specific  con- 
veyance of  the  fee  more  than  the  liferent,  or  the 
reverse.  It  simply  conveys  whatever  right  Mr 
Robert  Ker  mignt  actually  possess.  It  conveys 
'All  and  Whole  my  entire  right  and  interest, 
present  and  future,  under  the  said  trust -disposi- 
tion and  deed  of  settlement,  and  codicils  thereto. 
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4>f  my  said  deceased  father;  and  in  particular, 
without  prejudice  to  the  said  generality,  all  my 
right  and  interest  in  the  said  estate  of  iLrgrennan, 
&o. ,  with  the  interests,  rents,  and  proceeds  thereof 
which  may  become  due  to  me  iinder  the  said  deed 
of  settlement,  or  out  of  the  said  estates,  and  to  all 
other  estates  and  effects  which  belonged  to  my 
said  father,  which  I  am  or  may  become  entitled  to 
in  any  mann^  of  way.'  So  standinsthe  convey- 
ance, the  trust  is  expressly  for  Mr  Kobert  Ker's 
own  behoof,  so  far  as  the  rents  and  proceeds  dur- 
ing his  own  life  are  concerned.  The  Lord  Ordinary 
can  find  no  sufficient  ground  on  which  to  hold  that 
the  trustees  are  entitled  to  convert  what  is  a  trust 
for  Mr  Bobert  Ker's  individual  behoof  into  a  trust 
in  security  of  Mrs  Ker's  jointure.  The  terms  of 
the  trust-deed  form  the  law  of  the  case ;  it  is  in 
vain  to  appeal  to  any  authority  beyond.  The  only 
security  for  Mrs  Ker's  jointure  lay  in  the  fee  of 
the  estate,  as  subsisting  after  Mr  Robert  Ker's 
death.  If  this  security  has  failed  in  consequence 
of  the  trustees  depriving  Mr  Robert  Ker  of  the  fee, 
and  restricting  his  right  to  a  liferent,  the  failure  is 
perhaps  to  be  regretted ;  but  it  cannot  be  remedied 
Dy  rearing  up  a  trust  not  contained  in  the  deed  it- 
self. The  Lord  Ordinary  can  only  effectuate  the 
deed  as  it  stands.  He  cannot  make  a  new  deed  for 
the  parties.  "W.  P." 

Major  Weller,  the  marriage -contract  trustee, 
reclaimed. 

D.  F.  MoNCRBiTF  and  Gifforb,  for  him,  argued : 
(1)  The  marriage-contract  trustees,  accordi^  to 
the  terms  of  the  contract,  were  entitled  to  uplift 
the  rents  in  preference  to  any  assignee  of  Mr 
Robert  Ker.  The  contract  gave  them  a  claim 
upon  these  rents  for  expenses  of  trust-management, 
which  claim  was  preferable  even  to  the  rights  of 
Mr  Robert  Ker  himself.  (2)  It  was  expressly 
declared  by  the  contract  that  the  rents  were  to  M 
strictly  alimentary,  and  not  to  be  liable  for  Mr 
Robert  Ker's  debts,  and  the  trustees  had  a  right, 
as  representing  the  interests  of  his  wife,  to  iiplift 
the  fund,  and  to  prevent  it  being  carried  off  by 
his  creditors.  (3)  Their  rights  under  the  mar- 
riage-contract to  the  fee  of  the  estate  having  be^i 
swept  away  by  the  minute  by  which  Mr  Kobo-t 
Ker  s  interest  was  limited  to  a  liferent,  they  were 
entitled  to  receive  the  rents,  and  out  of  them 
to  accumulate  a  fund  out  of  wliich  the  provision 
to  the  widow  of  Mr  Robert  Ker  might  be  paid  in 
the  event  of  his  death. 

Pattison  and  Maodonald,  for  Mr  Justice,  re- 
plied : — (1)  The  right  of  the  marriage-contract 
trustees  to  uplift  the  rents  was  controSed  by  the 
obligation  to  pay  them,  when  so  uplifted,  to  Mr 
Robert  Ker  himself,  and  if  they  were  to  be  paid 
to  Mr  Ker  or  his  assignee,  the  trustees  could  show 
no  interest  to  claim  them  in  this  process  for  that 
puipose,  seeing  that  the  judgment  of  the  Court 
preferring  the  assignee  to  them  would  be  a  suffi- 
cient exoneration  of  the  trustees  in  reference 
thereto.  (2)  The  trustees  had  not  condescended 
on  any  expenses  as  formiiur  a  subsisting  claim 
a«;ainst  the  rents  in  the  hands  of  the  raisers,  but 
their  right  to  payment  of  any  expenses  found  to 
be  due  to  them  out  of  the  fund  was  not  disputed. 
(3)  Mr  Robert  Ker  could  not  make  an  alimentary 
provision  in  his  own  favour,  and  whether  he  could 
or  not,  the  marriage-contract  trustees  had  no  title 
to  inmst  on  its  Ming  applied  to  idiment  either 
Mr  Robert  Ker  or  his  wife  ;  and  (4)  The  contention 
of  a  rifiht  to  accumulate  the  rents  to  form  a  pro- 
vision for  the  widow  was  quite  inconsistent  with 
the  deed  itself,  and  the  alteration  of  circumstances 
as  regarded  the  fee  of  the  estate,  could  never  en- 


title the  trustees  to  retain  the  rents,  or  to  dispose 
of  them  otherwise  than  the  deed  itself  authorised. 

Millar  appeared  for  the  raisers,  the  late  Robert 
Ker's  trustees. 

The  Court  adhered  to  the  Lord  Ordinary's  in- 
terlocutor. 

At  advisinfiL 

The  Lord  Presidxnt — The  question  now  raised 
in  this  process  has  reference  to  Mr  Robert  Ker, 

{'unior's,  liferent  interest  in  the  lands  of  Argrennan, 
le  having  been  found  not  entitied  to  the  fee.  The 
marriage-contract  trustee  maintains  that  the  con- 
veyance in  the  marriafle-settiement  is  sufficient  to 
entitle  him  to  uplift  uie  rents  during  the  lifetime 
of  Mr  Ker.  He  says  that,  the  objects  of  the  con- 
veyance having  been  in  other  respects  defeated,  he 
is  entitled  to  nave  the  rents  set  aside  as  a  fund 
which  is  to  be  a  security  for  payment  of  the 
widow's  jointure ;  and  he  says,  in  the  second 
place,  that  whether  that  be  so  or  not,  he  is  entitled 
m  this  competition  to  receive  the  rents  in  tiie  first 
instance,  and  that  any  claim  which  Mr  Ker's  as- 
signee has  against  him  must  be  made  good  against 
the  trust.  The  Lord  Ordinuy  has  decided  in 
favour  of  the  assignee  Mr  Justice.  In  regard  to 
the  matter  maimy  before  the  Lord  Ordinarv — I 
mean  the  right  of  the  marriage  trustees  to  nave 
this  fund  accumulating — ^I  cannot  say  I  have  much 
difficulty.  I  think  the  grounds  stated  by  the  Lord 
Ordinary  for  holding  that  there  is  no  such  right 
are  sufficient.  It  appears  to  me  that  the  convey- 
ance in  the  marriage  contract  was  for  the  benefit  of 
Mr  Ker  himself.  The  rents  were  to  be  paid  to  him 
and  not  accumulated  as  a  security.  But  then  it 
is  maintained  that  the  trustees  are  to  draw  and 
pay  them  over  to  Mr  Ker  or  his  assignee,  if  he 
shows  a  good  title.  In  regard  to  that,  so  far  as  it 
has  reference  to  the  rents  that  have  become  pay- 
able, I  think  the  contention  ought  not  to  be  sus- 
tained. There  is  no  meaning  or  advantage  in 
having  these  rents  paid  to  the  trustees  and  then 
paid  over  to  Mr  Justice.  Major  Weller  has  shown 
no  sufficient  interest  to  ask  tiiat  this  should  be 
done.  It  appears  to  me  that  these  rents  were 
truly  the  subject  which  the  Lord  Ordinaiy  has 
dealt  with.  I  so  read  his  interlocutor.  If  it  is  to 
be  contended  in  this  process  that  Mr  Justice  and 
his  assi^ees  are  entitled  to  a  conveyance  of  the 
liferent  itself,  they  may  be  heard  on  tiiat  point  be- 
fore the  Lord  Ordinary.  In  that  view  I  think  the 
interlocutor  should  be  adhered  to. 

Lords  Deas  and  Ardmillan  concurred. 

Lord  Curriehill  absent. 

The  Dean  op  Faculty  asked  that  it  should  be 
stated  in  the  judgment  of  the  Court  that  the  deci- 
sion only  affected  the  rents  which  have  already 
accrued,  and  that  the  daim  of  the  trustees  to  pay- 
ment out  of  the  rents  of  the  expenses  of  the  trust 
and  of  the  litigation  which  they  had  been  involved 
in  should  be  reserved. 

Pattison,  for  the  respondents,  moved  for  ex- 
penses since  the  date  of  tne  Lord  Ordinaiy's  inter- 
locutor. 

The  following  interlocutor  was  pronounced  : — 

*'  The  Lords  having  advised  the  reclaiming  note 
for  Major  (formerly  Captain)  Thomas  Montagu 
Martin  Weller,  No.  232  of  process,  and  heard 
counsel  for  the  parties.  Refuse  the  reclaiming  note, 
and  Adhere  to  the  interlocutor  reclaimed  atcainst, 
without  prejudice  to  Major  Weller,  as  trustee 
under  the  marriage-contract  of  Robert  Ker,  junior, 
insisting  in  any  claim  he  may  be  able  to  instruct 
for  expenses  of  management  of  the  trust  under  said 
marriage-contract,  eitiier  as  a  charge  upon  tiie  fund 
now  in  medio  in  the  present  process,  or  uxx>n  the 
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subsequent  rents,  interests,  and  annual  profits  of 
the  trust-estate  of  the  deceased  Bobert  Ker  :  Find 
neither  party  liable  to  the  other  in  expenses  of 
process  hitherto  incurred  and  not  already  decerned 
for. 

"Dun.  McNeill,  F.P.D:' 

Agent  for  Raisers— Willam  Waddell,  W.S. 
Agent  for  Major  Weller—William  Sime,  S.S.C. 
Agent  for  Mr  Justice,  fta— Thoma*  Raaken, 
S.S.C. 

M'LACHLANS  v.  OABDN£B(ante.Yol.i.p.259). 

Kew  Trial  Motion  for  a  rule  on  the  ground  that 
a  yerdict  was  contrary  to  eridence  refused, 
the  sole  question  before  the  jury  being  one  of 
credibility.  Observations  as  to  the  principles 
on  which  new  trials  on  that  ground  shoula  be 
allowed. 
This  was  a  motion  for  a  rule.  In  an  action  of 
damages  at  the  instance  of  the  widow  and  children 
of  a  fireman  at  Solesgirth  Colliery,  near  Kirkin- 
tilloch, who  was  killeid  there  on  6th  June  1865, 
the  issue,  whether  the  death  was  caused  throuffh 
the  fault  of  the  defender,  was  tried  before  tne 
Lord  President  and  a  jury  on  9th  and  10th  April 
1866.  The  jury  by  a  majority  of  nine  to  Unroe 
found  for  the  pursuers,  and  assessed  the  damages 
at  £100  to  the  widow,  and  £5,  £10,  and  £20  to 
the  three  children  respectiyelv. 
The  defender  haying  moved  for  a  rule, 
W.  M.  Thomson  was  last  week  heard  in  support 
of  the  motion. 
The  Court  to-day  refused  the  motion. 
Lord  DxA8  said— I  think  we  ought  not  to  grant 
this  rule.  The  whole  question  for  the  jury  was 
whether  the  aoddent  happened  in  consequenoe  of 
one  of  the  spokes  being  broken  oar  being  insuffi- 
ciently secured.  There  are  four  witnesses  who 
swear  that  it  was  broken,  and  if  it  was,  that  was 
sufficient  to  aooonnt  for  the  accident.  On  the 
other  hand,  seyen  witnesses  swear  as  distinctly 
that  it  was  not.  The  jury  have  believed  the  four 
against  the  seven.  It  was  a  question  of  credibility 
peculiarly  within  the  province  of  the  jury.  Such 
a  question  is  not  to  oe  determined  oy  numbers ; 
and  if  it  is  not,  it  is  not  possible  to  suppose  a  more 
obviously  jury  <^ue8tion.  Even  if  I  were  dinKMed 
to  lean  to  the  side  of  the  seven  instead  of  that  of 
the  four  witnesses,  I  don't  think  that  would  be  a 
sufficient  ground  for  granting  a  ruleu  But  I  am 
not  prepared  to  say  that  I  believe  tiie  seven  instead 
of  tne  four.  Two  of  the  seven  were  deeply  inte- 
rested in  the  matter.  It  was  the  duty  of  one  of 
them  to  repair  the  spoke  when  it  broke,  and  it  was 
the  duty  of  another  to  see  that  he  did  so.  The 
means  of  knowledge  of  the  seven  were  not  greater 
than  those  of  the  four;  and,  besides,  there  is  a 
circumstance  of  real  evidence  which  affects  my 
mind  considerably.  If  the  aoddent  did  not  hap- 
pen in  oonaequenoe  of  a  broken  spoke,  there  is  no 
other  way  suffgested  in  which  it  aid  happen.  On 
the  whole,  uerefore,  had  I  been  a  juryman,  I 
think  I  would  rather  have  inclined  towards  the 
opinion  of  the  majority  of  the  jury. 

Lord  Abdmillan — ^There  are  two  dasses  of  cases 
in  which  we  are  asked  to  allow  new  trials.  In  the 
one  class,  where  juries  draw  inferences  from  ad- 
mitted or  clearly  proved  facts,  and  the  Court  are 
very  dear  that  the  jury  has  gone  wronc,  we  gene- 
rally, when  a  strong  case  is  made  out,  auow  a  new 
trial  But  where  the  case  is  one  of  antagonistic 
evidence,  and  the  sole  question  is  the  credibility 
of  human  testimony,  I  am  always  very  slow  to 
interfere  with  the  opinion  of  the  jury  who  saw 


and  heard  the  witnesses,  and  observed  their  de- 
meanour in  the  witness  box.  I  would  require  » 
very  strong  case  for  that.  I  think  this  caae 
belongs  to  the  latter  class.  I  also  agree  with 
Lord  Deas  that  it  is  a  strong  circumstance  in  this 
case  that  no  other  explanation  of  the  accident  is 
suggested,  while  the  want  of  a  spoke  is  sufficient 
to  account  for  it.  I  don't  say  what  verdict  I 
would  have  returned  had  I  been  on  the  jury.  I 
think  the  question  was  one  of  great  nicety. 

Lord  Prksident — I  must  confess  that  at  th« 
trial  I  concurred  with  the  opinion  of  the  minority 
of  the  jury ;  but  the  case  was  a  very  nice  one,  aoa 
as  your  Lordships  agree  that  the  motion  for  a 
rule  should  be  refuwd,  I  am  not  prepared  to 
dissent. 

Agents  for  Purtuer»~Macgregor  &  Barclay, 
S.S.C. 

A^^t  for  Defender — George  Wilson,  S.S.C. 


H.P.' 


Thursday,  Nov.  8. 

-HILL'S  TRUSTEES  V,  HILL  AND 
OTHERS. 


Truti — Betfuest  of  InUrtMt —  VeiHng-^  Inlutacf — 
Accretion,     A  person  by  his  trust-deed  ap- 
pointed a  sum  of  money  to  be  distributed  in 
1878,  and  the  intermediate  interest  accruing 
to  be  paid  to  his  brother,  who  survived  him,  but 
died  m  1864.     Held  that  the  bequest  of  in- 
terest had  vested  in  the  brother  by  his  survi- 
vance,  and  his  executor  preferred  thereto  in 
competition  with  the  truster's  heirs  ab  wte*- 
tato,  and  the  persons  among  whom  the  money 
was  to  be  ultimately  distributed,  the  latter 
claiming  right  to  it  jure  accretionis. 
By  trust-disposition  and  deed  of    settlement, 
dated  6th  November  1860,  the  late  David  Hill  of 
Hillgarden  conveyed  his  whole  heritable  and  move- 
able means  and  estate  to  certain  trustees  for  the 
purposes  therein  mentioned.      These  purposes,  so 
far  as  necessary  to  be    here  narrated,  were   as 
follows  : — "  Firsts  In  respect  that  the  main  object 
of  this  trust  is  to  form  a  clear  capital  trust-fund  of 
£6500  sterling,  to  be  disposed  Jt  under  the  man- 
agement of  my  trustees  in  manner  under  written, 
and  that  over  and  above  the  said  Coupar-An^^ 
heritable  properties,  the  disposal  whereof  is  herein- 
after provided  for,  I  declare  and  enjoin  that  my 
brother  Robert  shall  provide  funds  to  my  trustees 
for  payintf  all  my  just  and  lawful  debts,  my  death- 
bed and  funeral  expenses,  and  the  expense  of  the 
executry,  including  the  stamp  of  the  mventory  of 
my  personal  estate,  leaving  uie  other  expenses  of 
this  trust  to  be  paid  out  of  the  first  and  readiest 
of  the  funds  under  my  trustees,  and  the  legacy* 
duties  to  be  paid  by  the  respective  legatees,  or  re- 
tained by  my  trustees  off  their  legacies  :  Second, 
My  trustees  shall  make  over  to  my  orother  Robert 
the  lease  of  Hallyards  for  the  whole  remaining 
years  thereof,  and  also  my  whole  crop,  stocking, 
household  furniture,   and  moveables  thereupon, 
and  my  other  moveable  means  and  estate  wherever 
situated,  and  also  my  heritages,  except  what  is 
hereafter  specially  disposed  of,  at  the  sum  of  £3500 
sterling,  wnich  he  shall  be  required  to  pay  over  to 
my  trustees  as  soon  after  my  death  as  he  and  they 
arrange,  and  at  least  within  six  months  thereof  ; 
and  as  this  sum,  with  £3000  I  now  have  in  the 
bank,  will  form  a  capital  of  £6500,  which  will  be 
the  full  money  fund  under  the  trust,  I  direct  this 
amount  of  capital  to  be  disposed  of  in  manner  fol- 
lowing, viz.  :— My  brother  Kol>ert  shall  have  the 
whole  interest  of  £6000  thereof  until  the  youngest 
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son  of  my  brother,  Dr  Andrew  Hill,  attainB  the 
age  of  twenty-one  years  complete,  and  at  this 
period  the  said  £6000  shall  be  £vided  as  follows  : 
each  of  my  brother  Andrew's  two  youngest  sons, 
Greorge  and  David,  shall  be  paid  the  sum  of  £2000, 
and  my  nephew  Robert,  omy  son  of  my  brother 
James,  shaU  be  paid  the  sum  of  £1000,  and  each  of 
his  two  daughters,  Jane  Ann  and  Jessie,  shall  be 
paid  the  sum  of  £500  sterling." 

The  truster  died  on  16th  Nov.  1860.  He  was 
survived  by  his  three  brothers,  Robert,  Andrew, 
and  James.  Robert  provided  funds  to  pay  the 
truster's  debts  to  the  extent  of  £1101,  12s.  lOd., 
and  paid  or  became  bound  for  the  sum  of  £3500, 
referred  to  in  the  second  purpose  of  the  trust-deed. 
The  lease  of  the  farm  of  Hallyards  was  made  over 
to  him  by  the  trustees,  and  he  received  payment 
of  the  interest  accruing  on  the  sum  of  £6000  until 
the  term  of  Martinmas  1863.  But  he  died  upon 
18th  February  1864,  leaving  a  widow  and  child  ; 
and  a  question  then  arose  as  to  the  right  to  the 
accruixig  interest  from  Martinmas  18^  to  12th 
December  1878,  when  David  Hill,  the  youngest 
son  of  Andrew  Hill,  wiU  attain  majoritv.  To  de- 
termine this  question  the  trustees  brought  the  pre* 
sent  multiplepoinding. 

Three  claims  were  made  to  the  fund  in  medio. 
It  was  claimed — (1)  by  Robert  Hill's  executor,  on 
the  ground  that  the  bequest  of  the  whole  int^'est 
vested  in  Robert  Hill  by  his  survivance  of  the 
truster ;  (2)  by  the  next  of  kin  of  the  truster,  on 
the  ffround  that  the  event  which  had  occurred  had 
not  been  contemplated  by  the  truster,  and  that  in 
regard  to  tiie  interest  accruing  after  Robert  Hill's 
death  he  had  died  intestate ;  and  (3)  by  the 
children  of  Andrew  and  James  Hill,  among  whom 
the  capital  is  to  be  ultimately  distributed,  on  the 

f  round  that  the  richt  to  the  mterest  having  fallen 
y  Robert  Hill's  death,  it  now  belonged  to  them 
jure  accretionis. 

The  Lord  Ordinary  (Jerviswoode)  pronounced 
the  following  interlocutor  : — 

"  Edinburgh,  l4Ah  March.  1866.— The  Lord  Ordi- 
nary  having  heard  counsel  in  the  competition,  and 
made  avizandum,  and  having  considered  the  Re* 
cord  as  doeed  therein,  with  the  pleas  of  parties 
and  whole  process, — Finds  that^  under  a  sound 
construction  of  the  trust-disposition  and  settle- 
ment of  the  deceased  David  mil,  it  was  the  inten- 
tion of  the  truster  to  bequeath  or  direct  his  trus- 
tees to  make  over  the  whole  interest  of  the  sum  of 
£6000,  from  the  term  of  Martinmas  1863,  being 
the  term  immediately  preceding  the  death  of  the 
truster,  until  the  youngest  son  of  Dr  Andrew  Hill 
(mentioned  in  the  Record)  shall  attain  the  age  of 
twentwone  years,  to  the  now  deceased  Robert 
Hill,  brother  of  the  truster  :  Finds  that  the  said 
Robert  Hill  did,  in  terms  of  the  provision  con- 
tained in  the  first  purpose  of  the  said  trust-disposi- 
tion and  settlement,  provide  funds  to  meet  the 
truster's  debts  and  others  mentioned  in  the  trust- 
deed,  to  the  extent  of  £1101,  128.  lOd.  or  thereby, 
and  paid  or  arranged  for  payment  of  the  whole 
sum  of  £3500,  which  he  was  required  by  the 
truster  to  pa^r  over  to  the  trustees  of  the  latter  : 
And  Finds,  with  reference  to  the  above  findings, 
and  to  the  terms  of  the  trust-disposition  and 
settlement  above  set  forth,  that  the  legacy  or  pro- 
vision of  the  interest  of  the  sum  of  £6000,  whidi 
interest  forms  the  fund  in  medio  in  this  wocess, 
fell  to,  and  was  vested  in,  the  said  Robert  Hill  on 
his  survivance  of  the  truster,  and  on  his  fulfilment 
of  the  condition  of  payment  above  referred  to,  and 
that  such  interest  now  falls  and  is  due  to  the 
claimant,  his  executor,  until  the  period  when  the 


youngest  son  of  Dr  Andrew  Hill,  as  mentioned  in 
the  said  deed  and  in  the  Record,  shall  attain  the 
affe  of  twenty -one  years  ;  and  therefore  sustains 
the  first  plea  in  law  for  the  said  claimant,  and 
ranks  and  prefers  him  in  terms  of  the  first  branch 
of  the  claim  for  him,  as  stated  in  the  Revised 
Condescendence  and  Claim,  No.  19  of  process  : 
Finds  no  expenses  due  to  any  of  the  parties  in  the 
competition ;  and  decerns. 

"  Charles  Baillie. 
*'.yote.— The  question  which  has  here  formed 
the  subject  of  an  ingenious  and  able  argument  has 
arisen  in  relation  to  the  terms  of  a  deed  of  peculiar 
and  unusual  terms,  so  far  at  least  as  it  has  relation 
to  the  particular  question  of  which  alone  the  Lord 
Ordinary  has  been  called  on  to  dispose. 

"  It  IS  here  maintained  with  much  force,  that, 
as  there  is  no  destination  over  or  provision  for  the 
payment  to  the  heirs  of  Robert  Hill  of  the  in- 
terest of  the  sum  of  £6000  which  may  fall  in  after 
the  death  of  Robert  Hill,  and  before  the  youngest 
son  of  Dr  Andrew  Hill  shall  attain  twenty-one 
years  of  age,  this  interest  is.  either  to  be  dealt  with 
as  intestate  succession,  or  is  carried  to  the  parties  to 
whom  the  fee  of  the  principal  sum  is  ultimately 
destined. 

'  *•  But  it  has  appeared  to  the  Lord  Ordinary  that, 
under  the  sound  construction  of  the  deed,  when 
read  in  relation  to  the  circumstances  which  must 
be  held  to  have  been  within  the  contemplation  of 
the  truster  in  executing  it,  he  intended  to  make  a 
remuneratory  bequest  to  his  brother  Robert,  so  as  in 
some  respect  to  operate  as  a  compensation  to  him 
for  such  burden  or  risk  as  he  might  have  to  under- 
take in  providing  funds  under  the  first  and  second 
purposes  of  the  deed.  It  is  true  that  there  is  no 
decbu^tion  that  the  interest  of  the  £6000  is  to  fall 
to  Robert's  heirs,  but  that  interest  is  given  as  a 
whole  to  Robert,  until  Dr  Andrew  Hill's  son  shall 
attain  twenty-one,  as  a  special  and  remuneratory 
bequest,  which  Robert  was  entitled  to  assign  and 
deal  with  as  his  own. 

"  On  the  whole,  after  examining  with  care  the 
various  cases  quoted,  which  have  some  analogy  to 
the  present,  but  which  cannot  rule  it,  as  in  none 
of  them,  so  far  as  the  Lord  Ordinary  oan  see^  did 
a  bequest  of  so  peculiar  a  character  oco^,  the 
Lord  Ordinary  has  come  to  the  conclusion  that  the 
claim  of  tilie  party  who  takes  directly  and  properly 
as  in  the  pukoe  and  right  of  Robert  ougnt  to  be 
preferred. 

"C.  B." 
The  unsuccessful  claimants  reclaimed. 
Lord  Advocate  and  H.  J.   Moncreiff  were 
hea^  for  the  heirs  ah  inteetato,  and  cited  Tumbull 
V.  Cowan,  17th  March  1848,  6  BeU's  App.  222,  and 
Lord  V.  Colvin,  23  D.  132. 

A.  R.  Clark  and  Watson,  for  the  beneficiaries 
of  the  capital  sum,  cited  FurselVs  Trustees  v. 
Newbigging,  19  D.  71,  and  4  Macq.  992 ;  and 
Stuigis  V,  Campbell,  23  D.  1128,  and  3  Macp.. 
(H.  L.)70. 

Fraser  and  Dbas  supported  the  judgment  of 
the  Lord  Ordinary. 

The  Court  unanimously  adhered. 
At  advising, 

The  Lord  President— The  question  brought 
before  us  is  as  to  what  is  to  become  of  this  interest 
from  1864  to  1878.  There  are  various  claims 
brought  forward.  The  representatives  of  Robert 
Hill  claim  it  as  having  oelonged  to  him.  The 
heirs  of  the  truster  claim  it  as  undisposed  of  resi- 
due. The  beneficiaries,  amon^  whom  the  sum  is  to 
be  ultimately  distributed,  claim  it  as  l^elonging  to 
them.     The  Lord  Ordinary  has  decided  in  favour 
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of  the  representativea  of  Robert.  I  think  that  the' 
persons  who  are  the  beneficiaries  are  not  entitled 
to  the  interest.  It  appears  to  me  that  this  deed 
provides  a  definite  sum  of  £6500,  neither  more  nor 
less,  to  be  dealt  with  in  a  particular  way.  That 
sum  is  to  be  apportioned  among  certain  persons  at 
a  certain  period.  Then  the  de^  provides  what  is 
to  be  done  with  the  interest  until  the  period  of  di- 
vision. It  did  not  omit  to  deal  with  it.  It  was 
destined  to  Robert  Hill  and  was  not  left  to  follow 
the  capital.  Then  it  was  contended  that  the  in- 
terest was  in  fact  reeidae,  and  a  passage  was  read 
to  us  from  the  judgment  of  Lord  Cottenham  in 
the  case  of  Tnmbull,  where  his  Lordship,  speaking 
of  oertain  dedsions  which  had  beoi  cited,  says — 
'*  They  turn  entirely  upon  this  rule  of  equity  in 
this  country  that  where  a  residue  is  ^ven  upon  a 
future  contingency,  the  intermediate  mcome  ^;oes 
with  the  principi^  but  that  where  land  is  given 
upon  a  future  event  the  intermediate  rents  do  not 
go,  and  for  this  most  obvious  of  all  reasons,  which 
seems  to  have  been  lost  sight  of  at  the  W  very 
much  :  a  gift  of  land  is  a  gift  of  a  specific  thing, 
and  if  that  is  onl^  to  commence  at  a  future  periml 
there  is  nothing  m  a  gift  of  land  the  interest  in 
which  is  to  commence  defuturv^  to  show  an  inten- 
tion to  give  the  intermediate  interest,  and  there- 
fore it  descends  to  the  heir.  But  where  you  give 
the  residue  of  personalty,  then,  from  the  compre- 
hensive nature  of  the  term  '  residue,'  the  Court 
says,  it  is  quite  immaterial  that  the  intermediate 
interests  are  not  given ;  they  are  not  given  in 
terms  as  intermediate  interests  but  they  are  civen 
under  the  term  'residue,'  aud  therefore  a  sift  of 
the  residue  of  personalty  defuturo  carries  with  it  all 
the  intermediate  income.  But  the  gift  of  a  specific 
sum  of  money  does  not,  unless  there  is  something 
showing  an  intention  to  give  an  intermediate  inter- 
est in  tne  meantime."  Now  in  this  deed  there  is 
a  gift  of  a  specific  sum  to  be  divided  at  a  certain 
time.  The  word  "  residue  "  does  not  occur  in  it.  If 
there  was  any  room  for  saying  that  the  interest  was 
residue,  it  was  disposed  of  in  this  wav,  that  it  was 
to  be  paid  to  Rooert  Hill.  Therefore,  I  do  not 
think  tnese  parties  have  any  right  here.  Then  in 
r^ffaid  to  the  heirs  ah  vntettalo^  I  don't  concur 
eitner  in  the  view  that  this  interest  is  to  be  taken 
up  as  intestacy.  It  is  not  residue,  as  I  have  said, 
or  if  it  be,  it  was  made  over  to  Robert.  But  it 
appears  to  me  that  there  is  here  a  disposal  of  the 
interest.  Robert  is  to  pay  all  the  debts,  and  he 
did  so.  Then  he  is  to  take  over  the  lease,  ftc, 
and  is  to  pay  down  £3500  therefor  in  six  months. 
In  respect  of  doing  so  he  is  to  have  the  whole  in- 
terest of  £6000  until  the  youngest  son  of  Andrew 
Hill  shall  attain  majority.  Robert  survived  the 
testator.  He  thus  acquired  full  risht  to  this  be- 
quest, which  is  obviously  part  of  the  arrange- 
ment by  which  the  £6500  was  raised.  More- 
over, I  think  that  this  was  the  intention  of 
the  truster  himself.  It  is  said  that  the  in- 
terest only  comes  in  from  time  to  time.  Well, 
that  would  be  the  case  with  the  rents  of  an 
estate  also.  A  more  difficult  Question  might  arise 
as  to  what  would  become  of  the  interest  if  all 
Andrew  Hill's  sons  died  before  attaining  majority. 
If  the  youngest  died  before  doing  so,  then  the  age 
of  the  next  youngest  might  vary  the  period  during 
which  the  interest  would  be  payable  ;  but  nothing 
of  that  kind  has  occurred  here.  I  therefore  think 
that  the  interlocutor  of  the  Lord  Ordinary  is  ri^t. 
Lord  Deas — It  cannot  be  disputed  that  the 
whole  of  the  truster's  estate  is  siven  to  the  trus- 
tees, and  it  is  not  to  be  presumed  that  any  jwrt  is 
undisposed  of.     I  am  of  opinion  that  nothing  is 


here  undisposed  of.  What  Andrew  Hill's  children 
are  to  get  is  a  diare  of  a  sum  at  a  certain  time.  If 
l^ey  get  the  interest  they  now  claim,  they  will  be 
getting  more  than  the  testator  has  siven  to  them. 
The  only  way  in  which  anvthing  like  plausibility 
is  given  to  the  view  that  this  interest  is  residue,  is 
by  supposing  that  the  testator  had  calculated  w^hat 
would  remain,  and  that  it  is  therefore  to  be  called 
residue.  But  there  is  nothing  on  the  face  of  Lhe 
deed  to  show  that  he  so  calculated.  He  gave  a 
specific  sum.  I  cannot  therefore  see  how  the 
cnildren  of  Andrew  and  James  can  maintain  their 
claim.  But  I  am  not  prepared  to  say  that  if 
they  had  made  out  their  claim  otherwise  they 
would  have  been  excluded  by  the  principle  that 
because  the  capital  had  not  vested  the  interest 
could  not.  I  am  not  clear  that  the  capital  has  not 
already  vested  in  the  children  as  a  class,  notwith- 
standing the  clause  of  survivance.  That  question, 
however,  is  not  now  before  us.  What  I  proceed 
upon  is  that  the  words  of  this  deed  are  unambigu- 
ous. Wbat  is  given  to  Robert  is  the  interest  of  a 
oertain  sum  up  to  a  certain  period,  which  we  now 
know  to  be  1 878.  That  is  no  more  ambiguous  than  if 
the  truster  had  bequeathed  to  him  the  £6000  itself. 
A  man  may  bequeath  to  another  a  thinff  to  arise 
defuturo,  and  if  that  is  done,  it  is  as  much  his,  and 
goes  to  his  heirs,  as  if  it  was  already  in  existence. 
Unless  it  can  be  shown  on  the  face  of  this  deed 
that  the  words  don't  mean  what  they  say,  then 
the  words  must  receive  efl*ect.  But  I  see  nothing 
of  that  kind  here.  On  the  contrarjr,  as  your  Lord- 
ship has  said,  I  see  a  great  deal  pomting  the  other 
way.  I  don't  think  it  necessary  to  go  on  the  oner- 
osity  of  the  bequest.  It  was  onerous  to  a  certain 
extent.  Robert  was  to  pay  the  truster's  debts 
and  a  considerable  sum  of^money,  but  it  may  very 
well  be  that  he  got  an  advantajge  by  the  transac- 
tion. 

Lord  Ardmillan  concurred. 

Lord  Curriehill  absent. 

A^;ents  for  Robert  Hill's  Executoi^Jardine, 
Stocbrt,  ft  Frasers,  W.S. 

Agent  for  Andrew  Hill's  Children  and  Others — 
WilSam  Mitchell,  S.S.C. 

Agents  for  Truster's  Heirs  ab  intestato — Hill, 
Rei<(  &  Brummond,  W.S. 


SECOND    DIVISION. 

MALCOLM  V.  DICK. 
TiUe  to  Sue — Executor,    One  of  the  next  of  kin  of 
the  deceased  granter  of  a  disposition  omniutn 
bonorum  having  raised  a  count  and  reckoning 
against  the  trustee  without  having  obtained  a 
(Ucrte-datwej  held  that  he  was  not  entitled  to 
sue,  and  that  the  objection  was  not  obviated 
by  his  subsequently  obtaining  and  producing 
a  decree-datii^e  in  his  favour.     Observations  as 
to  the  rights  of  action  of  an  heir  apparent. 
This  was  a  note  of  suspension  brought  by  John 
Malcolm,  residing  at  Forrest  Hill,  in  the  county  of 
Clackmannan,  v.  William  Dick,  labourer,  resid- 
ing at  Fens,  Dunblane,  the  eldest  son  and  nearest 
and  lawful  heir  of  the  deceased  Robert  Dick,  some- 
time carrier  in  Dunblane,  and  sometime  residing 
at  Dollar  Mains,  and  executor  of  the  said  Robert 
Dick,  or  otherwise  representing  him.      Malcolm 
had  been  chaiged  at  the  instance  of  William  Dick 
to  make  payment  of  the  sum  of  £250,  alleged  to  be 
the  balance  due  by  him  upon  his  intromissions  as 
trustee  for  himself  and  his  lawful  creditors,  under 
a  disposition  ommum  bonorum^  dated  21st  Decem- 
ber 1843,  granted  by  Robert  Dick  in  favour  of  the 
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suspender.  This  charge  was  given  to  Mal- 
colm upon  a  decree  obtained  in  absence  against 
him,  in  an  action  of  count,  reckoning,  and  payment, 
at  the  instance  of  William  Dick.  In  the  sum- 
mons, Dick  designed  himself  **  eldest  son,  and  near- 
est and  lawful  heir  of  the  deceased  Robert  Dick, 
sometime  carrier  in  Dunblane,  and  sometime  re- 
siding at  Dollar  Mains,  and  as  executor  of  the  said 
Robert  Dick,  or  as  otherwise  representing  him 
under  one  or  other  of  the  passive  titles  known  in 
law";  but  produced  no  title  in  either  character. 
With  the  answers  to  the  suspender's  statement 
in  the  present  process,  however,  Dick  produced  a 
writ  bearing  to  be  a  precept  of  clare  constat  in  his 
favour  ;  and  with  his  revised  answers  produced  a 
document  bearing  to  be  a  decree-dative  in  his  favour 
by  the  Commissary  of  the  county  of  Clackmannan, 
dated  22d  Februaiy  1865.  The  suspender  denied 
any  liability  on  his  part  to  the  respondent,  or  to  the 
representatives  of  the  late  Robert  Dick,  in  the  sum 
concluded  for,  and  maintained  that  the  decree 
ought  to  be  suspended  in  respect  the  pursuer  had 
no  title  to  pursue  the  action  in  which  it  was  ob- 
tained, and  in  respect  no  such  title  was  produced. 
The  Lord  Ordinary  (Jerviswoode)  gave  effect  to 
this  plea,  and  suspended  the  decree  and  the 
charge  complained  of.  His  Lordship  added  the 
following  note  to  his  interlocutor  : — 

*'  It  appears  to  the  Lord  Ordinary  that  the  sus- 
pender is  entitled  to  the  remedy  here  sought  under 
the  prayer  of  the  note.  It  is  clearly  established 
that  when  the  respondent  raised  tne  action  in 
which  the  decree  in  absence  complained  of  was  ob- 
tained, he  held  no  title  whatever  in  his  person  as 
heir  or  executor  of  the  deceased  Robert  Dick,  such 
as  to  warrant  him  to  pursue.  It  is  true — and  the 
Lord  Ordinary  does  not  understand  the  suspender 
to  dispute  the  proposition — ^that  to  warrant  a  pur- 
suer in  the  position  of  the  present  respondent  to 
insist  in  an  action  such  as  that  in  which  the  decree 
complained  of  here  was  obtained,  neither  a  com- 
pleted title  as  heir,  nor  an  actual  confirmation  as 
executor,  is  necessary.  But  it  is  maintained  for 
the  suspender,  and,  as  the  Lord  Ordinary  thinks, 
on  sumcient  grounds,  that  it  was  essential  that 
evidence  adequate  to  establish  that  the  pursuer, 
in  the  oriffinai  action,  truly  possessed  the  character 
in  which  he  sued,  must  be  produced.  And  while 
the  recent  statute  of  21  and  22  Vict.,  cap.  56, 
simplifies  and  now  regulates  the  procedure  m  the 
matter  of  the  confirmation  of  executors,  it  operates 
no  alteration  of  the  law  as  it  previously  existed, 
under  which  it  was  requisite  that  one  suing  as  an 
executor  should  produce,  as  his  title  to  warrant  him 
to  sue,  evidence  of  his  right  to  that  office,  either 
through  direct  nomination  to  it,  or  by  force  of  a  de- 
cree-dative. Actual  confirmation  of  the  sum  sued 
for,  though  necessary  as  a  title  to  uplift  and  dis- 
charge, could  not  be  demanded  as  requisite  to  sup- 
port the  title  to  sue." 

The  respondent  reclaimed. 

Thobcs,  for  him,  argued  that  the  pursuer,  being 
next  of  kin  of  the  deceased  granter  of  the  disposi- 
tion omnium  bonorum,  was,  as  such,  vested  in  the 
moveable  estate  of  the  deceased,  under  the  Act  of 
4th  Geo.  IV.,  cap.  98.  The  pursuer  being  thus 
already  vested  in  the  estate  and  entitled  to  the 
office  of  executor,  the  decree-dative  was  merely 
declaratory  of  his  right  to  that  office,  and  any 
objection  to  his  title  was  obviated  by  the  decree- 
dative  made  up  and  produced  in  the  course  of  the 
proceedings,  and  as  soon  as  the  objection  was  stated. 
It  was  admitted  that  the  claim  pursued  for  in  the 
action  was  moveable,  and  could  not  be  insisted  in 
by  the  pursuer  in  his  character  of  heir. 


A.  R.  Clark  and  Ork  Paterson,  for  the  sus- 
pender, were  not  called  on  to  reply. 

At  advising. 

The  Lord  Justice-Clerk  said  that  he  under- 
stood the  general  rule  to  be  that  a  party,  before  in- 
stituting an  action,  as  heir,  must  complete  his  title, 
but  there  were  several  exceptions  to  this  rule.  An 
heir-apparent  might  institute  an  action  of  exhibi- 
tion ad  deliberandum^  an  action  of  reduction  ex 
capite  lecUf  and  an  action  of  ranking  and  sale  ;  but 
his  Lordship  was  not  aware  that  such  an  heir  was 
entitled  to  pursue  a  petitory  action  for  recovery  of 
his  ancestor's  estate.  But  it  was  admitted  here 
that  the  right  was  one  in  which  the  pursuer  could 
insist  only  in  the  character  of  executor,  and  the 
Court  had  only  to  determine  whether  the  pursuer, 
by  merely  setting  out  the  title  of  executor,  could 
sue  without  havins  obtained  a  decree-dative  or 
other  title  in  that  (maracter.  It  was  conceded  that 
there  was  no  example  of  such  a  course  being  per- 
mitted, and,  as  a  question  of  expediency,  he  could 
see  no  reason  for  permitting  the  pursuer  to  sue  as 
executor  before  acquiring  that  title.  Until  that 
was  done,  it  was  premature  to  insist  in  that  cha- 
racter. 

The  other  Judges  concurred. 

Lord  Neayes,  in  concurring,  observed  that,  in 
addition  to  the  rights  of  action  mentioned  by  the 
Lord  Justice-Clerk  as  an  apparent  heir,  there  was 
the  right  to  pursue  a  petitory  action  for  the  rents 
of  the  ancestor's  estate  accruing  during  apparency. 

The  Court  adhered,  with  additional  expenses. 

Agent  for  Reclaimer— Wm.  Officer,  S.S.C. 

Agents  for  Suspender— J.  k  A.  Peddie,  W.S. 


Friday^  Nov,  9. 

WEIR  OR  WILSON  v.  MERRY  AND 
CUNNINGHAM. 
HeparaHon — Culpa — New  TriaL^Forema/n — Colla- 
borateur — BUI   of  Exceptions.      A  new  trial 
ffranted  where,  in  a  conflict  of  evidence  upon 
the  question  of  fact  put  to  the  jury,  there  were 
facts  and  circumstances  of  real  evidence  in 
the  case  which  showed  that  the  view  which 
the  jury  took  as  to  the  leading  fact  was  not 
correct,  and  verdict  set  aside  as  contrary  to 
evidence.     Found  unnecessary  to  dispose  of  a 
bill    of   exceptions,    as  not   raising  anv  ab- 
stract question  of  law,  but  having  exclusive 
reference  to  the  facts  of  the  case  as  put  in 
evidence. 
The  defenders  are  iron  and  coal  masters  in  Glas- 
gow, and  the  present  action  was  brought  against 
them,  by  the  mother  of  a  miner  who  had  lost  his 
life,  wnile  engaged  in  one  of  their  pits,  through 
an  explosion  of  firedamp.     The  damages  were  laid 
at  £400.     After  a  record  had  been  made  up,  an 
issue  was  adjusted  in  the  ordinary  terms,  putting 
the  question  whether  the  deceased  was  killed  by 
an  explosion  of  firedamp  through  the  fault  of  the 
defenaers. 

The  case  which  the  pursuer  made  on  record  and 
pat  before  the  jury  was  shortly  as  follows  : — The 
accident  happened  in  a  pit  the  shaft  of  which  had 
been  sunk  to  a  depth  of  about  ninety-five  fathoms 
through  four  seams  of  coal — viz.,  the  Ell,  Pyot- 
shaw.  Main,  and  Splint.  At  the  date  of  the  acci- 
dent the  Ell  seam,  which  was  nearest  the  pit 
mouth,  was  being  wrought  out.  Before  any  other 
seam  was  opened,  the  ventilation  of  the  shaft  was 
provided  for  by  an  airtight  midwaU,  which  reached 
to  within  a  few  feet  of  the  bottom^  the  shaft,  down 
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one  side  of  which  (the  pump  side)  the  air  wm 
brought  down,  and  up  the  other  side  of  whioh  it 
was  returned  to  the  surface,  after  ventilating  the 
shaft  and  the  £U  coal  workings.  The  defenders  de- 
sired to  open  up  the  Pyotshaw  seam  (whioh  was 
next  to  the  Ell)  and  found  it  necessary  to  erect  a 
temporary  platjform  in  the  shaft  at  the  level  of  the 
seam,  upon  which  the  miners  might  stand  and 
place  their  hutches.  This  scaffold  was  only 
required  till  the  seam  had  been  wrought  to 
a  sufficient  extent  to  allow  room  in  the  coal 
itself  for  the  miners  and  their  hutohes.  The 
scaffold  was  erected  by  the  Saturday  preced- 
ing the  accident — the  accident  occurrmg  on  a 
AVednesday.  The  deceased  and  his  brother  were 
engaged  to  work  upon  the  intermediate  Monday. 
The  pursuers  stated  that  the  scaffold  had  been 
placed  over  the  whole  of  the  upcast  of  the  shaft, 
and  that,  while  the  downcast  was  left  open,  bv 
which  air  might  reach  the  portions  of  the  shaft 
below  the  Pyotshaw  seam,  there  was  no  provision 
left  for  it  to  escape  by  the  upcast,  in  respect 
it  was  stopped  at  tne  Pyotshaw  coal  by  the  scaf- 
fold. The  deceased  began  to  work  upon  a  Tuesday, 
and  he  and  his  brother  worked  agam  on  Wednes- 
day. On  that  day  the  deceased,  while  engaged  on 
the  platform,  was  using  an  oi>en  lamp,  tne  flame 
of  wich  came  into  contact  with  some  firedamp, 
which  rose  through  the  crevices  in  the  scaffold 
and  communicating  with  an  accumulation  of  ^ 
below  the  scaffold,  blew  the  same  up,  and  precipi- 
tated the  deceased  to  the  bottom  of  the  shaft, 
whereby  he  was  killed. 

The  defenders,  on  the  other  hand,  stated  that 
openings  had  be^  left  on  the  upcast  side  of  the 
scaffold  of  sufficient  size  to  allow  of  the  proper 
ventilation  of  the  shaft  below  the  Pyotshaw  seam, 
and  accounted  for  the  accident  bv  an  accidentid 
and  unexpected  escape  of  gas  from  below  the  scaf- 
fold, or  from  a  blower  or  cutter  having  acciden- 
tally come  out  of  the  coaL 

In  support  of  her  case,  the  pursuer  adduced  four 
witnesses,  who  stated  that  there  were  no  holes  in 
the  upcast  side  of  the  scaffold,  some  of  them  saying 
that  this  had  been  pointed  out  to  the  defenders' 
managers  before  the  accident. 

-  On  the  other  hand,  the  defenders  adduced  the 
manager  of  the  colliery  (Neish),  who  gave  instruc- 
tions to  the  underground  manager  at  the  pit 
(Bryce)  to  erect  the  scaffold,  and  by  whom,  with 
the  assistance  of  the  fireman  (Wilson),  also  a  wit- 
ness, it  was  erected.  Neish  swore  that  he  gave 
orders  to  leave  holes  in  the  upcast  side,  amounting 
to  about  5  square  feet,  and  Bryce  and  Wilson 
stated  that  they  constructed  the  scaffold  in  accord- 
ance with  these  directions.  Neish,  Bryce,  and 
Wilson  were  all  men  of  experience  and  skill. 
Neish  explained  his  duties  to  be  to  manage  the 
work  of  the  pit,  and  see  it  executed  according  to 
his  directions.  He  had  powef  to  hire  and  dis- 
charge workmen.  He  also  said — **  I  was  answer- 
able for  the  general  arrangements  as  to  ventila- 
tion." Bryce,  as  underground  manager,  was  be- 
low Neish.  He  had,  however,  power  to  hire  and 
dischai^ge  workmen,  and  the  whole  operative  de- 
tails were,  by  the  special  rules  of  tne  pit,  put 
under  his  charge. 

It  was  also  m  evidence  that  Mr  Neil  Kobson, 
one  of  the  partners  of  the  defenders'  firm  (for- 
merly a  civil  engineer,  and  of  great  mining 
experience),  and  Mr  Jack,  the  general  manu^er 
of  the  collieries  of  the  defen&rs,  exercised  a 
superintendence  over  this  along  with  their 
other  pits.  Neither  of  these  gentlemen  had,  how- 
ever, given  any  directions  about  the  scaffold,  which 


had  been  left  "  as  a  matter  of  detail "  entirely  to 
Neish.  It  also  appeared  that  the  svstem  of  venti- 
lation had  been  established  by  Neish  without  their 
intervention. 

The  principle  upon  which  the  pit  was  venti- 
lated was  not  callea  in  question,  and  it  was  proved 
that  (on  the  supposition  that  provision  haa  been 
left  for  ventilatmg  the  shaft  below  it)  the  erection 
of  a  scaffold  was  a  necessary,  proper,  and  usual 
thing  in  the  openiiu;  of  a  seam  of  coal. 

Upon  this  stete  of  the  evidence.  Lord  Ormidale, 
after  calling  attention  to  the  circumstances  relat- 
ing  to  the  ventilation  arrangement  or  system,  dis- 
tinguishing betwixt  the  faulty  working  of  the  ven- 
tilation arrangement  or  system  when  completed, 
and  after  the  deceased  came  to  be  engaged  in  th« 
pit,  and  defects  or  faults  in  said  arrangement  or 
system  itself,  in  reference  to  the  latter,  directed 
the  jury  that,  **  If  the  defenders  delegated  power 
and  authority  to  Neish  to  erect  and  complete  the 
ventilation  system  of  the  pit  as  he  thought  best,  as 
their  hand,  and  that  the  same  was  completed  be- 
fore the  deceased  was  engaged  to  work  m  the  pit, 
th^  are  answerable  in  law  tot  the  fault  of  Neisn." 
The  defenders  excepted  to  this,  and  asked  the 
following  direction— VIZ.,  That  if  the  jury  be  satis- 
fied on  the  evidence  that  the  defenders  used  due 
and  reasonable  diligence  and  care  in  the  appoint- 
ment of  John  Neish  as  manager  of  the  pit  in  ques- 
tion, and  put  at  his  command  all  necessary  means 
for  the  proper  working  and  ventUation  of  the  .pit, 
the  defenders  are  not  in  law  answerable  for  the 
personal  fault  or  negli^nce  of  Neish  in  the  ar- 
rangements made  by  him  for  ventilating  the  shaft 
at  and  below  the  scaffold  used  at  the  Pyotshaw 
seam  on  the  occasion  in  question. 

Lord  Ormidale  refused  to  give  this  direction, 
and  the  counsel  for  the  de&iders  excepted  to 
his  Lordship's  refusal. 

Thereafter  the  jury  unanimously  returned  a 
verdict  for  the  pursuers,  assessing  the  damages  at 
£100. 

The  case  now  came  before  the  Court  upon  a  mo- 
tion by  the  defenders  for  a  new  trial,  upon  the 
ground  that  the  verdict  was  contrary  to  evidence, 
and  that  the  law  laid  down  by  the  presiding  judge 
was  erroneous,  and  should  have  been  delivered  aa 
asked.  In  support  of  their  contention  on  the  law 
the  defenders  lodged  a  bill  of  exceptions.  Where- 
upon 

Shaitd  andMAoLsAN,  for  the  defenders,  argued 
— (i)  Upon  the  modcnfor  a  rule, — ^that  the  veniict 
was  against  evidence  in  the  sense  in  which  that 
phrase  was  used :  and  (2)  Upon  the  bill  o/exceptUms, 
(a)  that  the  law  laid  down  by  the  judge  at  the  trial 
was  misleading,  in  respect  his  Lordship  had  not 
distinguished  or  caUea  upon  the  jury  to  discrimi- 
nate between  a  fault  committed  in  the  system  or 
general  arrangements  for  ventilation,  and  one  in  a 
matter  of  detail  such  as  that  in  question,  arguing 
that  while,  under  the  Scotch  authorities,  a  nuister 
might  be  liable  in  the  former,  he  was  not  in  the 
latter  case  ;  (&)  that  while  a  master  might  be  liable 
for  a  dele^te  or  universal  representetive,  acting  aa 
such,  Neish  did  not  hold  that  character  in  the  pre- 
sent instance  in  respect  of  the  work  on  which  the 
fault,  if  any,  was  committed,  and  that  one  of  the  de- 
fenders'finn  and  their  general  ma^iager  took  a  su- 
perintendence ;  and  therefore  Neish  was  to  be  re- 
garded as  a  *'collaborateur"  and  this  case  was  to 
be  distinguished  from  those  in  which  in  Scotland 
a  master  had  been  held  liable  for  such  a  fore- 
man ;  and  (c)  that  whatever  view  might  be 
taken  with  regard  to  the  functions  and  duties 
of    Neish,   the  defenders    were    nut   liable    un- 
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less  there  wu  personal  fault  on  their  part,  either 
in  not  exercising  due  care  in  his  selection,  or  in 
not  putting  him  in  possession  of  proper  materialB 
for  his  work.  In  support  of  this  contention  the 
defenders  referred  to  the  following  authorities  :-— 
Wright  V,  Roxburgh  and  Morris,  26th  Feb.  1864, 
2  Macph.  748 ;  SomerviUe  v.  Gray,  31st  March 
1863,  I  Macph.  768 ;  Brownlie  v,  Macaulay,  9th 
March  1860,  22  I>.  975  ;  Gallagher  v.  Piper,  33  L. 
J.  C.  P.  329,  June  4^  1864  ;  HaU  v.  Johnson,  34  L. 
J.  Ex.  222  ;  Searle  v,  Lindsay,  22d  Not.  1861,  31 
L.  J.  G.  P.  106 ;  Ormond  v.  Holland,  22d  April 
1858  ;  EUis,  B.  &  Ellis,  102  ;  Brown  v.  Accrington 
Spinning  Co.,  34  L.  J.  Ex.  208,  Jan.  30,  1865,  and 
Albro  V.  the  Agawan  Canal  Co.  (Manley  Smith  on 
Master  and  Servant,  pp.  139,  140. 

The  S0LICITO&-GENERA.L  and  Strachan,  for  the 
pursuers— (1)  Upon  the  rule — argued  that  the  case 
turned  upon  a  balance  of  evidence  which  was 
peculiarly  a  jury  question ;  and  (2)  Upon  the  bill  of 
exceptione — (a)  that  the  judge's  direction  clearly  re- 
ferred to  the  ventilation  system,  and  that  the 
scaffoldiujg  in  question  was  a  part  of  that  system, 
and  not  in  any  sense  a  detail ;  {b)  that  Neish  was 
practically  the  masters'  representative  in  this  pit, 
and  specially  as  regarded  the  ventilation  system, 
and  held  a  position  of  higher  duty  and  responsi- 
bility than  other  foremen  in  Scotch  cases  whose 
fault  had  been  held  to  infer  responsibility  on  their 
masters  ;  but  (c)  that  the  Scotcn  law  gave  no  coun- 
tenance to  the  doctrine  that  there  must  be  per- 
sonal fault  before  the  master  was  to  be  held  liable  ; 
further,  tiiat  no  delegation  of  duty  could  re- 
lieve a  master  from  tne  obligation  under  which 
he  lay  to  provide  proper  machinery  for  use  in  his 
work  ;  and  that  this  duty  on  the  part  of  the 
master  was  quite  independent  of  the  question  of 
**  coUaborateur,"  as  it  could  not  be  devolved  by  him 
upon  the  lowest  of  his  employ6s,  so  as  to  relieve 
himself  of  responsibility,  if  it  was  not  properly  per- 
formed. In  tms  case  the  defenders  had  failea  in 
the  paramount  duty  of  providing  proper  machi- 
nery for  the  working  of  their  pit  in  safety,  in  re- 
spect the  ventilation  was  defective,  and  this  was 
to  be  dealt  with  irrespective  of  the  consideration 
of  the  status  of  the  person  to  whom  the  duty  had 
been  deputed.     In  support  of  this  argument,  the 

Sursuer  referred  to  Gray  v.  SomerviUe  and  Brown- 
e  V.  Macaulay  {ut  9upra) ;  Paterson  v.  Wallace 
k  Ca,  17th  Deo.  1853,  16  D.  243  ;  Reid  v.  Bartons- 
hill  Coal  Co.,  3  Macqueen,  266  ;  M'Guire  v.  Do., 
3  Macqueen,  300  ;  Matthews  v.  M'Donald,  10th 
Feb.  1865,  3  Maoph.  506. 

The  Court  took  the  case  to  avizandum. 

At  advising, 

Lord  Dsas  said — ^This  is  an  action  for  damases 
at  the  instance  of  a  mother  for  the  death  of  her 
son,  occasioned  by  an  explosion  of  firedamp  while 
he  was  working  in  a  pit  Monging  to  the  defenders. 
The  pit  had  b^n  sunk  through  several  seams  of 
coaL  There  was  first  the  Ell,  then  the  Pyotshaw, 
and  lastly  the  Main  and  Splmt  coals.  Workings 
were  goin^  on  in  the  EU  coal,  and  the  defenders 
were  oegmning  to  work  the  Pyotshaw,  which 
was  at  a  great^  depth  than  the  £11  seam.  The 
pit  had  oeen  all  prepared  for  working — that 
IS  to  say,  the  shaft  had  been  carried  and  the 
ventilation  completed  down  to  the  Main  and 
Splint  seams,  with  a  view  to  future  workings. 
The  shaft  had  apparently  been  properly  divided 
from  the  top  to  tne  bottom  before  the  working  of 
the  Pyotshaw  ooaL  When  the  defenders  began  to 
work  that  coal,  it  was  necessaiy  to  put  up  a  scaffold 
in  the  shaft,  and  of  course  when  the  scaffold  was 
put  up,  it  was  necessary  to  make  some  alterations 


on  the  shaft  with  a  view  to  the  ventilationof  it,  to 
allow  the  air  still  to  go  down  and  come  up  again. 
Admittedly  the  downcast  was  left  open,  and  the 
question  of  fact  between  the  parties  which  came 
to  be  tried,  was  whether  an  opening  had  been  left 
in  the  scaffold  on  the  upcast  side.  That  is  the 
question  of  fact  which  arises  on  the  evidence  as 

S resented  to  us,  and  which  retjuires  to  be  consi- 
ered.  What  was  the  fact  with  regard  to  this 
matter  ?  The  pursuer's  witnesses  say  there  was 
no  opening  at  all.  The  witnesses  for  the  defend- 
ers say  there  were  two  openings  —that  at  that  side 
the  scaffold  was  kept  so  far  from  the  sides  of  the 
shaft,  and  the  dimensions  of  the  openings  aregiven. 
No  question  has,  properly  speaking,  been  raised 
as  to  whether,  if  openings  were  left»  they  were 
large  enough.  What  the  pursuer  says  is — There 
were  no  openings  at  all  which  anyone  could  suppose 
intended  or  adequate  for  ventilation.  The  defen- 
ders say  there  were.  It  comes,  therefore,  to  be,  to 
a  considerable  extent,  a  question  which  of  the  two 
sets  of  witnesses  is  to  be  believed,  or  of  accuracy 
of  observation.  If  the  case,  however,  had  stood 
there,  and  there  were  nothing  else  to  throw  light 
upon  the  matter,  I  should  have  been  disposed  to 
do  as  we  did  in  a  case  the  other  dav — ^to  hold  it 
to  be  too  delicate  a  matter  to  interfere  with  the 
result  reached  by  the  jury.  But  then  there  are  here 
facts  and  circumstances  of  real  evidence  to  enable 
us  to  say  what  is  the  correct  view  of  the  matter. 
In  the  case  I  have  alluded  to,  there  were  none — at 
least,  if  there  were  any,  they  tended  to  support  the 
view  taken  by  the  jury.  Here,  the  facts  and  cir- 
cumstances RO,  on  the  contrary,  to  show  that  the 
view  taken  oy  the  jury  was  not  correct.  In  the 
first  place,  the  witnesses  for  the  defence  had  the 
best  possible  means  of  knowledge.  Neish,  Bryce, 
and  the  fireman  were  in  circumstances  in  which 
they  could  not  make  mistake  as  to  the  fact  in 
question.  If,  therefore,  they  are  wrong,  we  must 
hold  them  to  be  perjured.  There  is  to  mv  mind 
a  great  deal  of  force  in  the  remark  made  by  one 
of  them  (Neish)  when  speaking  of  the  construc- 
tion of  such  a  scaffold  without  leaving  holes  in  it, 
'*Only  a  madman  would  have  done  so."  It  is 
very  clear  that  this  must  be  so  even  to  a  person  of 
no  skill ;  and  it  was  not  called  in  question  in  the 
argument  that  Neish  and  Bryce  were  persons  of 
reasonable  skill  in  those  matters.  Therefore,  it  is 
not  probable  that  they  would  have  so  constructed 
the  scaffold.  If  they  did,  they  could  not  but 
know  that  it  was  attended  with  the  greatest  pos- 
sible danger.  A  person  of  no  skill  at  all  would 
have  known  that.  Yet  it  is  distinctly  proved 
that  the  day  before  the  accident  both  Neuh  and 
Bryce  went  down  to  the  scaffold  themselves  with 
open  lamps.  I  think  we  may  say  that  no  one  but  a 
madman  would  have  done  that.  It  is,  therefore, 
excessively  improbable  that  this  scaffold  was  formed 
without  any  attempt  to  provide  holes  for  the 
ventilation.  In  the  case  which  was  before  us  the 
other  day  the  breaking  of  the  spoke  was  sufficient 
to  account  for  the  accident ;  and  if  it  did  not 
happen  in  that  way,  it  was  impossible  to  account 
for  it.  Here  there  are  other  two  causes  at  least, 
either  of  which  might  have  occasioned  the  accident, 
though  there  had  been  openings intiie  scaffold.  If  an 
unexpected  quantity  of  firedunp  came  from  below 
the  scaffold  on  the  occasion,  and  the  accident 
happened  so,  it  might  have  been  said  the  openings 
■'lould  have  been  laiger  than  they  were,  to  provide 
against  such  an  event,  and  the  question  would  then 
luive  been,  whether  all  reasonable  arransrements 
h\d  not  been  made  by  the  defenders.  But  that 
i9    not    the   pursuer's   case.       T}iere  is  another 
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mode  in  which  the  accident  mieht  have  occurred, 
which  is  not  only  not  improbable  but  of  which 
there  is  some  evidence.     If  the  deceased  chose  to 

fo  with  a  naked  lamp  (of  the  propriety  of  which 
e  was  to  judge),  and  if  a  blower  came  out  of  the 
coal  and  caught  fire,  that  would  plainly  have  been 
an  accident  which  had  nothing  to  do  with  the 
matter  of  complaint  on  which  uie  pursuer  relies. 
Now,  Neish  distinctly  swears  that  the  deceased's 
brother  accounted  for  the  accident  in  this  way 
immediately  after  its  occurrence.  It  is,  moreover, 
proved  by  other  witnesses  that  a  large  stone  had 
been  taken  out  of  the  roof  just  before,  and  we 
know  that  this  is  likely  to  produce  a  blower. 
There  is  no  evidence  to  contradict  that  theory.  If 
it  had  been  confirmed,  there  would  have  been  an 
end  of  the  case.  And  I  am  not  saying  that  I  hold  this 
as  proved,  but  only  as  showing  that  it  is  not 
impossible  to  sugeest  another  cause  of  the  accident 
than  that  stateaoy  the  pursuer.  Indeed,  other 
causes  seem  more  probable  than  the  one  sug- 
eested  by  her.  I  am  satisfied,  therefore,  from 
ntcts  and  circumstances  and  the  real  evidence  in 
the  case,  that  the  pursuer's  witnesses  are  under  a 
mistake,  and  therefore  that  her  ground  of  action 
has  not  been  made  out.  The  verdict  is  to  my 
mind  very  clearly  contrary  to  evidence.  The 
next  question  is — Are  we  to  deal  with  the  excep- 
tions ?  I  don't  think  so.  In  a  direction  excepted 
to  or  asked,  an  abstract  question  of  law  may  be 
embodied  which  it  may  be  proper  to  pronounce  upon. 
This  is  not  such.  What  was  put  to  the  jury  by  the 
judge,  and  what  was  asked  to  be  put  by  the 
defenders  was  this— [Reads  from  direction,  &c.]. 
But  what  if  there  is  found  to  have  been  no  fault 
on  the  part  of  Neish  or  any  one  else  ?  Before  one 
can  judge  of  liability,  one  re<}uires  to  know  what 
the  fault  is,  and  who  committed  it.  There  is, 
therefore,  no  longer  in  this  case  room  for  any 
law.  If  we  were  to  lay  down  law  in  it,  we  might 
lay  down  law  quite  mapplicable  to  the  facts  as 
they  emerged  upon  the  new  trial  We  have  no  mate- 
rials to  deal  with  the  law. 

Lord  Ardhillan  said — In  all  cases  where  we 
are  called  upon  to  grant  a  new  trial  it  is  necessary 
to  consider  both  Sie  testimony  of  the  witnesses 
and  the  circumstancs  of  real  evidence  in  the  case. 
It  is  a  ver^  delicate  chapter  of  law.  I  have  ap- 
plied my  mmd  with  the  greatest  anxiety  and  care 
to  this  case,  and  I  am  satisfied  that  the  verdict  of 
the  jury  is  not  according  to  the  weight  of  the  evi- 
dence. It  is  not  a  case  of  mere  antagonism  of 
testimony.  It  is  a  case  where  the  testimony  of  the 
witnesses  is  to  be  measured  and  tested  by  real  cir- 
cumstances, and  where,  if  the  ^ury  have  erred,  they 
have  erred  as  much  in  the  mferences  they  have 
drawn  as  in  their  comparison  of  opposing  evidence. 
It  is  important  to  observe  the  position  of  parties. 
Tlus  was  a  pit  in  which  firedamp  existed.  In 
the  knowledge  of  that,  and  with  the  aid  of 
persons  of  experience  and  skill,  the  defenders 
constructed  a  complete  ventilation  system  for  the 
safety  of  the  works.  It  is  not  disputed  that  the  prin- 
ciple of  the  ventilation  system  was  a  correct  one.  On 
the  contrary,  it  is  proved  by  the  scientific  wit- 
nesses that  it  was  a  good  and  usual  one  if  properly 
carried  out.  The  midwall  divides  the  shaft— the  air 
goes  down  one  side,  circulates,  and  comes  up  the 
other  side.  Having  constructed  this  plan  and 
scheme  of  ventilation,  it  was  necessary  to  put  up  a 
platform  for  working  the  Pyotshaw  seam  which,  if 
air-tight,  stopped  all  the  air  below,  and  if  not  air- 
tight, did  so  to  the  extent  to  which  it  was  so.  Now, 
as  a  piece  of  reasonable  presumption,  would  men 
who  had  been  so  careful  of  the  system  have  built 
up  the  passage  for  the  air  upwards  while  provid- 


ing for  its  descent,  and  this  without  any  cau8e--for 
even  economy  did  not  dictate  such  a  construction* 
Would  they  in  this  way  frustrate  their  own  en- 
deavours ?  I  don't  think  it  is  very  probable  they 
wouldL  The  next  observation  is,  that  this  is  not 
an  accident  which  could  only  have  happened  from 
a  failure  to  provide  holes  in  the  scaffold.  We  all 
know  that  blowers  occur  in  such  pits.  We  are 
not  shut  up  to  one  cause,  and  it  seems  to  me  quite  as 
probable  that  this  was  the  cause  of  the  accident  as 
that  suggested  by  the  pursuer.  The  third  obeer- 
vation  to  be  made  (and  m  this  I  entirely  agree  witli 
Lord  Deas)  is  this,  that  the  pursuer's  case  on  record 
and  in  evidence  does  not  raise  the  question  of  suffi- 
ciency of  holes.  Her  case  is  that  tnere  were  none 
except  some  spaces  in  the  interstices  of  the  scaf- 
fold. Now,  to  my  mind,  the  evidence  that  there 
were  holes  preponderates  over  that  to  the  effect 
that  there  were  none.  The  evidence  of  the  fireman 
is  the  most  satisfactory  here.  He  assisted  Bryce 
in  putting  up  the  scaffold  ;  he  gives  us  the  dimen- 
sions of  the  holes  left,  and  tells  us  that  he  proposed 
to  fill  up  one  of  them  with  a  piece  of  wood,  and 
that  Bryce  would  not  allow  him — telling  him  it 
was  to  be  left  for  ventilation.  In  this  he  is  cor- 
roborated by  Bryce ;  and  that  evidence  is  sup- 
ported by  the  evidence  of  Neish,  and  is  far  more 
m  accordance  with  the  natural  presumption  which 
arises  from  their  previous  conduct  than  to  suppose 
them  to  have  paid  no  attention  to  the  ventiiation 
at  the  scaffold.  Therefore,  I  conclude,  not  merely 
that  I  would  not  have  concurred  in  the  verdict  ar- 
rived at  by  the  jury,  but  that  it  is  decidedly  against 
the  weight  of  the  evidence  in  the  case.  I  don't 
mean  to  say  anything  on  the  law.  It  is  not  ab- 
stract  law,  out  turns  entirely  upon  the  particular 
evidence  in  the  case.  As  we  are  to  grant  a  new 
trial,  the  law  in  the  case  will  have  to  be  applied 
to  the  evidence  then  led. 

The  Lord  President  said— I  cannot  say  I  differ. 
Chi  the  contrary,  the  reasons  given  by  your  Lord- 
ships weigh  strongly  with  me.  The  case  attempted 
was  that  there  were  no  openings  at  all — wnich 
may  either  mean  that  there  were  none  in  the  scaf - 
fola  or  at  its  ends.  Assume  that  it  means  at  the 
ends  :  then  we  have  the  pursuer's  witnesses  saying 
there  were  none,  and  the  defenders'  witnesses 
saying  there  were  two.  Now,  if  the  pursuer's  wit- 
nesses are  right,  the  construction  oi  this  scaffold 
was  most  absurd,  if  done  purposely.  Was  it,  then, 
accidental  ?  Two  of  the  pursuer's  witnesses  called 
attention  to  the  fact,  and  the  defenders'  manager 
said  it  would  do  quite  well.  If  these  witnesses 
meant  that  there  was  no  hole  in  the  scaffold,  and 
that  it  was  therefore  dangerous,  and  the  defenders' 
manager  said  it  would  do  in  respect  of  the  openings 
at  the  sides,  this  is  intelligible,  and  would  rec<m- 
die  the  evidence.  His  Lordship  then  adverted  to 
some  errors  in  the  calculations  as  to  the  dimensions 
of  the  holes,  which  would  have  been  material  had 
the  question  been  as  to  the  size  of  the  holes,  and 
said — I  am  satisfied  that  the  case  attempted  on  the 
part  of  the  pursuer  has  not  been  made  out.  With 
re^rd  to  the  exceptions,  I  agree  with  your  Lord- 
ships that  we  should  not  deiQ  with  the  law  of  the 
case  just  now.  The  directions  to  be  given  must 
arise  upon  the  special  facts  of  the  case.  The  fault 
proved  may  be  other  fault  than  that  of  Neish,  or 
a  different  fault  altogether  £rom  what  we  have  here 
in  question. 

Lord  Gurriehill  having  been  absent  during  the 
debate  delivered  no  opimon. 

The  Court  therefore  granted  a  new  trial,  reserv- 
ing all  questions  of  expenses. 

Agent  for  Pursuer— Thomas  White,  S.S.C. 

Agent  for  Defender — John  Leishman,  W.8. 
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B1RRELL8  V.  ANSTRUTHER  AND  OTHERS. 
Beparati(m'—CtUp<i--Relefmncy-— Consequential  Da- 
mage.   An  action  of  damages  at  the  instance 
of  the  representatives  of  a  parish  schoolmaster 
iM^ainst  uie  heritors,  in  which  it  was  alleged 
that  his  death  had  been  caused  by  failure  on 
the  part  of  the  defenders  to  provide  him  with 
a  sufficient  dwelling-house,  dismissed  as  irrele- 
vant in  respect  (1)  the  deceased  was  in  error 
in  voluntarily  continuing  to  reside  in   the 
house  ;  (2)  there  was  no  relevant  allegation  of 
culpable  homicide ;  and  (3)  the  damage  claimed 
was  conseqnentiaL 
This  was  an  action  of  damiuzes  brought  by  the 
widow  and  children  of  the  late  Kev.  Alexander  Gibb 
Birrell,  schoolmaster  of  the  parish  of  Pettinain,  in 
the  county  of  Luiark,  for  reparation  of  the  in- 
jury caused  to  them  by  his  death,  which  the  pur- 
suers idlege  was  caused  by  the  defenders,  who  are 
the  heritors  of  the  pansh,   not  providing  him 
with  a  suitable  dwelling-house.     It  is  averred  that 
on  account  of  the  damp  and  cold  of  the  house  act- 
ing on  his  constitution,  Mr  Birrell's  health  save 
way ;  that  in  1857,  he  was  attacked  by  violent 
rheumatism,  which  afterwards  set  in  in  his  right 
ankle  with  such  severe  effects  that  his  foot  had 
to  be  amputated,  and  that  he  died  in  1864.     It'  is 
further  alleged  that  all  the  proper  stqps  were 
taken  by  Mr  Birrell  to  have  his  nouse  put  into 
proper  condition,  but  that  his  request  was  set 
asioe  by  the  heritors,  on  pretence  of  its  being  ex- 
pressed in  sudi  terms  as  to  preclude  its  being 
acted  upon.     The  pursuers  found  on  the  provisions 
of  the  Acts  43  Geo.  III.,  cap.  54,  sec  8  and  9,  and 
1  and  2  Vic,  c^.  87,  sec.  3,  under  which  it  is 
alleged  that  Mr  Birrell,  in  his  capacity  as  parochial 
teacner,  was  b;^  law  entitled  to  the  use  and  pos- 
session of  a  habitable  house     They  then  make  the 
following  averments : — 

**  Notwithstanding  of  their  said  duty  to  provide 
a  house  for  the  schoolmaster,  the  defenders,  or  one 
or  more  of  l^em,  beinx  actuated  by  personal 
malice  to  tiie  said  Rev.  Alexander  Gibb  Birrell,  or 
bein£  entirely  and  culpably  negli^;ent  of  their  duty, 
didmil  to  provide  a  house  for  him  and  his  family 
that  was  fit  for  human  habitation,  though  they 
knew  well  that  the^  ought  to  have  done  so,  and 
that  the  house  provided  by  them  or  their  prede- 
cessors for  the  schoolmastco'  was  in  such  a  state  of 
disrepair  as  to  be  unfit  for  a  human  being  to  live 
in  ;  and  this  neglect  they  persisted  in,  though  they 
were  repeatedly  applied  to  by  the  said  Alexander 
Gibb  Birrell,  and  others  on  his  behalf,  on  purpose 
that  they  might  drive  him  from  his  situation,  or 
render  lum  unfit  to  hold  it  from  bad  health." 

'*  The  pursuers  all  depended  on  the  said  Rev, 
Alexander  Gibb  Birrell  for  their  support,  and  they 
are  now  in  so  great  poverty  that  they  have  been 
obliged  to  apply  for  parochial  relief.  The  iU-health 
and  consequent  deatn  of  the  said  Rev.  Alexander 
Gibb  Birrell  were  due  to  the  fault  and  culpable 
negligence,  or  failure  in  duty,  on  the  part  of  the  de- 
fenders in  not  providing  him  with  a  house  that  was 
fit  for  a  human  being  to  live  in,  and  which  could  be 
inhabited  without  danger  to  health  and  life,  or  to 
their  wicked  andwilful  resolution  to  render  his  exist- 
ence in  the  house  so  miserable,  as  to  compel  him  to 
resign  his  situation  and  leave  the  parish,  which  re- 
solution they  persisted  in,  regardless  of  his  failing 
health,  knowing  well  that  by  their  wicked,  cid- 
pable,  and  malicious  conduct,  his  life  was  in  great 
danger,  and  his  existence  in  health  and  comfort 
was  impossible.  The  pursuers  also  suffered  in 
health  from  the  same  cause.     They  are  entirely 


destitute,  and  they  have  been  deprived  of  their 
natural  protector  and  provider,  by  the  fault  or 
culpable  conduct  of  the  defenders." 

The  Lord  Ordinary  (Kinloch)  dismissed  the 
action  as  irrelevant.  His  Lordship  made  the  fol- 
lowing observations  in  the  note  appended  to  his 
interlocutor  : — 

**  The  Lord  Ordinary  is  of  opinion  that  no  legal 
ground  of  action  is  here  set  forth.  The  pursuers 
do  not  libel  on  any  breach  of  contract,  or  on  any 
failure  to  fulfil  a  constituted  obligation,  such  as 
might  have  existed  had  the  Quarter- Sessions  made 
an  order  for  the  repairs  said  to  have  been  neces- 
sary. Their  ground  of  action  is  an  alleged  failure 
to  fulfil  a  certain  statutory  duty.  Now,  whether 
this  duty  lay  on  them  or  not— in  other  words, 
whether  the  repairs  alleged  were  necessary  and  due 
— was  a  matter  to  be  determined  by  the  judgment 
of  the  Quarter  Sessions.  It  by  no  means  follows  that 
every  schoolmaster  is  in  the  right  who  complains 
of  an  unrepaired  house.  However  high-coloured 
is  the  present  statement,  it  might  at  the  time  be 
matter  for  legitimate  differev;e  of  opinion  whether 
the  repairs  sought  were  legally  exigible  or  not. 
On  this  matter  the  Legislature  intended  that  the 
Quarter-Sessions  should  be  exclusive  judges.  It 
speaks  but  Uttle  for  the  justice  of  the  school- 
master's claim  that  he  did  not  take  the  simple 
and  easy  remedy  provided  by  the  statute.  But, 
however  this  may  be,  the  Lord  Ordinary  is  of 
opinion  that  no  right  to  have  the  repairs  sought 
by  him  executed  arose  to  the  deceased  school- 
master, except  under  a  decree  of  the  Quarter- 
Sessions.  Unless  by  the  decree  of  the  Quarter- 
Sessions,  there  was  no  constituted  obligation  im- 
posed on  the  heritors.  The  pursuers  are  here 
suing  for  alleged  breach  of  a  statutory  obligation, 
where  the  s&tutory  obligation  never  came  into 
operation.  The  whole  foundation  of  the  action 
therefore  faUs.  Nothing  can  be  conceived  mors 
inconsistent  with  the  intendment  of  the  statute 
43  Geo.  III.  (on  which  they  themselves  libel)  than 
the  present  proceeding  of  the  pursuers.  For 
whilst  the  statute  provides  that  the  Quarter- 
Sessions  should  be  exclusive  judges  of  what  repairs 
were  necessary,  what  the  pursuers  now  propose  is, 
to  send  the  question  of  repairs  to  the  arbitrament 
of  a  jury,  and  according  as  they  shall  find  repairs 
to  have  been  necessary  or  not,  to  subject  the  de- 
fenders in  an  alleged  breach  of  obligation.  The 
Lord  Ordinary  thinks  that  this  cannot  be  allowed 
consistently  with  the  plain  reading  cf  the  Act. 

**  The  Lord  Ordinary  dismisses  the  action  on  the 
ground  that  it  is  founded  on  an  alleged  breach  of 
obligation,  where  the  steps  were  not  taken  by  the 
dec^bsed  schoolmaster  necessary  to  raise  the  obli- 
gation, and  the  obli^^ation,  therefore  never  arose. 

"  Another  objection  was  pleaded  against  the  re- 
levancy of  the  action — ^viz.,  that  the  damage  stated 
is  not  direct  but  consequential  damage,  which  the 
law  does  not  reco^;nise.  The  Lord  Ordinary  is  dis- 
posed to  think  this  objection  is  also  well  founded. 
If  a  house  which  a  particular  individual  is  bound 
to  keep  in  repair,  falls  down  and  injures  the  in- 
habitants for  want  of  the  repair  stipulated,  this 
may  be  considered  direct  damage,  raising  a  claim 
of  reparation.  But  it  is  a  different  thmg  to  say 
that  the  insufficiency  of  the  house  brought  on  a  fit 
of  rheumatism ;  still  more,  that  this  rheumatism  led 
to  a  supervening  malady,  and  that  this  malady 
issued  in  death.  Doubtless,  rheumatism  is  very 
likely  to  arise  out  of  a  cold,  damp  house,  but  it 
also  attacks  those  who  are,  in  this  respect,  situated 
unexceptionably.  And  rheumatism,  ho^'ever  pain- 
'  ful,  is,  in  its  nature,  by  no  means  a  mortal  disease. 
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It  would  be  difficult  to  trace  the  death  of  the 
schoolmaster  to  the  cause  all^pBd,  with  the  cer- 
tainty which  the  law  requires  in  erery  case  of  re- 
paration. The  claim  is  one  of  a  yerv  sweeping 
character,  and  would  involve  niany  others  which 
would  be  scarcely  presentable,  llie  heritors  are 
bound  to  keep  the  narish  church  in  repair  for  the 
benefit  of  the  parisn  ;  but  the  Court  could  scarcely 
sustain  an  action  at  the  minister's  instance,  for 
the  consequences  of  a  bad  cold  alleged  to  have 
been  caught  through  the  ffostiness  of  the  edifice. 
The  heritors  are  bound  to  Keep  up  the  schoolhouse, 
as  well  as  the  schoolmaster's  dwelling-house  ;  but 
an  action  would  scarcely  lie  for  the  defects  of  edu- 
cation caused  by  the  non-attendance  of  the  juve- 
nile parishioners  in  a  ruinous  schoolhouse.  Many 
such  cases  may  be  figured.  But  the  Lord  Ordinary 
thinks  it  unnecessary  to  pursue  the  consideration, 
for  he  conceives  the  want  of  a  constituted  obliga- 
tion sufiicient  to  cast  the  action. 

''If  the  Lord  Ordinary  is  right  in  this  conclu- 
sion, it  will  not  vary  the  case  that  the  word 
*  maliciously  *  is  strewed  over  the  summons. 
There  is  no  substantive  averment  of  malice  ;  but 
an  alternative  charge  of  *  being  actuated  by  per- 
sonal malice  or  being  entirely  and  culpably  negli- 
gent of  their  duty.'  There  is  no  statement  of  any 
facts,  out  of  which  malice  is  to  be  implied, 
which  would  seem  in  any  view  necessary  in  such 
a  case.  If  the  Lord  Ordmary  is  right  in  holding 
that  no  legal  obli^tion  had  arisen,  there  could  m 
no  breach  of  obligation,  either  mahcious  or  any 
other." 

The  pursuers  reclaimed. 

Campbell  Smith,  in  sunport  of  the  reclaiming 
note,  aigued  : — The  Lora  Ordinary  is  wrong  in 
holding  tnat  there  can  be  no  claim  of  damages  for 
the  breach  of  a  statutory  obligation.  Further,  such 
a  claim  does  not  require  to  be  constituted  further 
than  to  be  brought  to  the  knowled^  of  the  parties. 
Under  the  Railway  Clauses  Act  there  are  provi- 
sions by  which,  by  application  to  the  Sheriff  or  to 
Justices,  wrongs  maybe  redressed,  and  yet  a  claim 
lies  for  damages.  Earl  of  Kinnoul  v.  Ferguson, 
March  5,  1841,  3  D.  718  ;  Reay  v.  Chahners,  July 
1,  1834  ;  12  S.  860  ;  Wright  v.  Earl  of  Hopetoun, 
29th  Nov.  1856, 18  D.  118, 8  and  9  Vic,  c.  33,  sec. 
57.  60,  61. 

Fraser  and  Lancaster,  for  the  respondents, 
were  not  called  upon. 

At  advising. 

The  Lord  JuamcB-CLBRK— I  am  quite  satisfied 
that  the  Lord  Ordinaiy  is  right  in  finding  this  ac- 
tion irrelevant.  But  I  do  not  proceed  upon  the 
same  grounds.  I  take  a  simpler  view.  This  is  an 
action  of  damages  by  the  representatives  of  a  per- 
son who  is  said  to  have  been  killed  by  the  fault  of 
the  defenders,  and  that  is  sought  to  be  made  out 
by  the  allegation  that  they  kept  him  as  school- 
master in  the  parish  in  which  he  lived  in  a  house 
so  unfit  for  human  habitation  that  his  health  was 
destroyed,  and  that  that  led  to  his  death.  I  have 
two  objections  to  that  action  as  so  laid — (1)  If  that 
was  the  nature  of  the  house  supplied  to  him,  he 
entirely  mistook  his  remedy,  which  was  not  to  live 
there,  and  thereby  found  a  claim  of  damages,  but 
to  leave  it  and  live  elsewhere,  and  then  bring  his 
action  of  damafles  for  the  expense  and  annoyance 
to  which  he  had  been  subjected.  In  that  way  he 
would  have  saved  his  life  and  filled  his  pockets. 
(2)  llie  action  is  necessarily  laid  on  aupa  and 
therefore  the  specks  facti  alleged  must  be  such  as 
to  amount  to  culpable  homicide.  But  there  is  no 
allegation  of  such  culjia  here.  All  that  is  said  is 
that  they  failed  to  give  him  a  sufficient  house. 


ThtX  may  be  a  >  breach  of  oUigation,  but  it  in  not 
an  allegation  of  culpa  as  the  cause  of  death. 

The  other  Judges  concurred.  Lord  Benholme 
adopting  the  view  of  the  Lord  Ordinary  that  the 
damage  claimed  was  consequential. 

The  action  was  accordingly  dismissed  aa  irrele- 
vant. 

Agent  for  Puivaers — J.  SomerviUe,  S.S.C. 

Agents  for  Defenders— H.  G.  &  S.  Dickson,  W.S. 

THE  NOBTH-WESTERN  BANK  (LIMITED) 
v.  BJOBNSTBOM  *  BEBOBOMS. 
Shippvnff — Advances  to  Master  Abroad — LiabiUty 
of  Otmers.     A  charter-party  entered  into  in 
this  country  provided  that  a  certain  tnia  f  or 
•hip's  disbursements  should  be  advanced  in  a 
foreign  port.     The  charterers'  a^^ents  abroad 
made  an  advance,  within  the  limits  of  the 
charter-narty,  to  the  master,  and  took  from 
him  a  bul  of  exchange  drawn  upoa  the  char- 
terers.    The  charterers  havins  oeoome  insol- 
vent, held  that  parties  who  had  acquired  right 
to  the  bill  by  mdorsation  oould  not  recover 
the  amount  from  the  owners. 
This  is  an  action  laid  upon  a  bill,  and  arises  out 
of  the  following  circumstances  : — ^The  defender 
BjomstromiimasteroftheshipTahti  of  Russia,  and 
the  other  defenders  are  its  owners.     In  November 
1863,  the  vessel  being  at  Liverpool,  the  master  and 
the  owners  entered  into  a  charter-party  with  Meeara 
Ogle  and  Co.,  London.     By  this  contract  it  was 
provided  that  sufficient  cash  at  current  exchange, 
not    exceeding    £1000,    was  to  be  advanced  on 
account  of  freight  for  ship's  disbursements  at  Cal- 
cutta, free  of  interest  and  commission,  bat  sub- 
ject to  insurance.     The  vessel  arrived  in  Calcutta, 
and  when  there  in  July  1864,  the  master  applied 
to  the  charterers'  agents  in  Calcutta,  Messrs  Jobn 
Ogle  and  Co.,    and    having    received    £800    on 
account  of    disbursements  for  the  ship,    drew  a 
bill  on  the  oharterers  in  London,  in  favour    ol 
their  agents  in  Calcutta,  Messrs  John  Ogle  and 
Co.     The  bill  is  in  the  following  terms  :— • 
"2767.     23d  Nov.  23d  Nov. 

A  6978.     No.  Exchange  for  £800,  Os.  Od. 

Calcutta  9th  J\Uy  1864. 
At  three  months  after  sight,  pay  this  our  First 
of  Exchauge  (second  and  third  of  same  tenor  and 
date  not  paid)  to  the  order  of  Messrs  John  Ogle 
and  Co.,  the  sum  of  eight  hundred  pounds  sterliiig, 
value  received,  and  charge  the  same  to  account  of 
freight,  per  ship  Tahti. 

(Signed)        M.  BjoRNfiTTROM, 
To  Master  of  the  Ship  Tahti. 

Messrs  Ogle  k  Co., 
21  Great  St  Helens,  London,  £.0. 
B  357.     Refer  to  aoct. 

Indorsed  on  back- 

John  Ogle  k  Coy., 
Walker,  Cotesworth,  k  Coy. 

Pay  Messrs  Barclay  Bevan  k  Co.  for  the  North- 
western Bank  (Limited),  Liverpool. 

A.  Edmondson,  Manager. 

Barclay  k  Co." 

The  bill  was  indorsed  by  John  Ogle  and  Co.  to 
Walker,  Cotesworth.  and  Co.,  and  by  them  to  the 
pursuers,  the  North-Westem  Bank  (Limited).  It 
was  accepted  by  Messrs  Ogle  and  Co.  of  London, 
but  ultimately  remained  unpaid  in  consequence  of 
their  insolvency.  The  pursuers,  therefore,  brought 
their  action  for  the  amount  of  the  bill  against 
the  parties  and  the  owners  of  the  ship.  Besides 
maintaining  their  non-liability,  the  defenders  aver 
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that  a  bill  was  fraadtdently  obtained  from  the 
master  in  place  of  a  receipt,  and  that  he  signed  it 
nnder  essential  error  as  to  its  nature,  and  nnder 
false  representations  on  the  part  of  John  Ogle  and 
Co.,  bat  the  judgment  of  the  Court  did  not  turn 
on  these  averments.  The  Lord  Ordinary  (Kinloch) 
assoilzied  the  defender,  the  master,  on  the  ^und 
that  the  Court  had  no  jurisdiction  over  him,  he 
being  an  undomiciled  foreigner ;  and  the  owners,  on 
the  ground  that  the  master  was  not  entitled  to 
bind  them  in  that  manner.  The  following  are 
the  parts  of  the  Lord  Ordinary's  note  explaining 
his  judgment : — 

**  It  appears  to  the  Lord  Ordinary  that,  in  the 
circumstances  set  forth  by  the  pursuers  them- 
selves, the  master  had  no  authority  whatever  to 
draw  thk  bill.  He  was,  of  course,  bound  to  provide 
for  the  ship's  necessary  disbursements  at  Calcutta. 
But  the  cnarter-party  ejmressly  stipulated  that, 
in  order  to  make  these  ^bursements,  the  char- 
terers' asents  were  to  pay  in  cash  a  sum  not  less 
than  £1000.  The  sum  so  to  be  paid  was  to  be  a 
payment  on  account  of  fright.  The  master  had 
no  authority  to  do  anything  but  receive  the 
amount,  grant  a  {receipt  for  it  on  behalf  of  the 
owners,  and  then  expend  the  sum  on  behalf  of  the 
ship.  He  had  no  authority  whatever  to  draw  a 
bill  for  the  amount  on  the  charterers  in  London. 
T\6a  was  contrary  to  the  terms  of  the  charter- 
mrty,  which  stipulated,  not  for  a  bill  drawn  from 
Ualcutta,  but  for  cash  paid  down  at  Calcutta. 
The  effect  of  his  drawing  this  bill,  and  by  impli- 
cation making  his  owners  parties  to  it,  was  just 
that,  if  the  charterers  failed  (as  in  point  of  fact 
they  did),  a  claim  for  the  amount  would  be  made 
against  the  owners  (as  it  is  now),  and  if  this  claim 
were  made  good,  the  owners  would  have  simply  to 
pay  back  out  of  their  pockets  the  sum  which  they 
lawfully  received  imder  the  charter-party. 

"  In  the  view  of  the  Lord  Ordinary,  it  is  un- 
necessary in  the  present  case  to  consider  what 
authority  the  master  might  have  had  to  draw  a 
bill  for  necessary  famismngs,  not  otherwise  pro- 
vided for.  The  proper  bill  to  draw  in  that  case 
would  have  been  a  bill  on  his  owners.  The  pre- 
sent is  not  a  bill  on  his  owners.  It  is  a  bill  on  the 
charterers  for  a  sum  to  account  of  freight,  a  thing 
in  which  the  master  had  no  right  whatever  to  mix 
himself  up.  The  (question  is  not  now  raised  as  to 
whether  a  master  m  want  of  necessary  furnish- 
ings, and  supplied  by  a  house  abroad  with  the 
sum  re(^uired,  can  pledee  the  credit  of  his  owners 
by  a  bill  which  may  oe  indorsed  away  to  an 
onerous  holder,  as  the  bill  was  in  the  present  case. 
The  general  rule  is  that  a  ship-master  cannot  bind 
his  owners  in  a  bill-debt,  and  that  to  raise  the 
obligation  requires  some  extrinsic  ground  of  liabi- 
lity— London  Joint-Stock  Bank  Co.  v.  Stewart, 
15th  July  1859,  21  D.  1327.  But  the  special 
ciroumstances  of  the  present  case  exclude  the 
ceneral  c[ae8tion.  It  is  enouch  that  the  master 
nad  no  nght  or  authority  to  draw  sudi  a  bill  as 
that  now  sued  on.  The  pursuers  cannot  succeed 
in  their  present  claim  unless  by  making  good  sucl^ 
authority. 

"The  Lord  Ordinary  has  therefore  had  no  diffi- 
culty in  assoilzieing  the  defenders  Bergbom,  the 
owners  of  the  vessel,  with  whom  the  question  is 
competently  tried  through  an  arrestment  juriadic- 
ti<mi$  fundandee  causa  laid  on  the  vessel.  Ex- 
cluding the  claim  against  the  owners,  there 
remains  a  claim  against  the  master,  Mathias 
Bjornstrom,  individually.  It  is  only  in  his  indi- 
vidual capacity,  not  in  that  of  master,  that  the 
claim  can  lie  if  the  owners  are  not  bound.     This 


defender  may  probably  be  bound  as  a  subscribing 
party  to  the  document.  But  the  Court  has  no 
jurisdiction  to  give  decree  against  him.  The  ar- 
resment  of  the  vessel  was  not  an  arrestment  of 
individual  propertjr  of  his.  He  is  an  undomiciled 
foreisner.  It  is  said  that  the  summons  was  exe- 
cuted personally  against  him.  But  this  will  only 
mve  jurisdiction  where  the  contract  was  made  in 
tms  country.  It  was  not  so  made  in  the  present 
case." 

The  pursuers  reclaimed. 

The  Lord  Advocate  and  Lxe,  for  them,  argued 
— The  owners  are  liable  both  under  the  bm  as 
drawers,  and  also  in  respect  the  money  was  ad- 
vanced for  necessary  and  proper  charges  and  dis- 
bursements on  account  of  their  ship.  Having  ob- 
tained the  advance  of  the  sum  concluded  for  by 
means  of  the  bill  they  are  not  entitled  to  resist 
payment  on  the  ground  that  the  master  had  no 
power  to  bind 'them  in  that  form.  The  pur- 
suers are  in  the  same  position  as  indorsees  of 
the  bill — as  the  pursuers  in  the  cases  of  London 
Joint-Stock  Bank  Co.  v.  Stewart,  16th  July  1869. 
21  D.  1327  ;  and  Drain  ft  Co.  v,  Scott,  Nov.  25th 
1864,  3  Macp.,  114.  The  case  as  against  the  ship- 
master was  not  insisted  in. 

Miliar  and  Guthrie  Sioth,  for  defenders, 
answered — The  action  is  laid  entirely  upon  the 
bill,  and  the  defenders,  the  owners  of  the  vessel, 
are  no  parties  to  it.  Further,  the  master  of  a  ship 
is  not  entitled  to  bind  the  owners  by  a  bill  debt. 

At  advising. 

The  Lord  JirsmoE-CLXRK,  after  shortly  stating 
the  case — If  the  defenders  of  the  action  were 
parties  to  the  bill,  the  case  would  be  simple  enough. 
But  the  defenders  are  not  parties,  and  consequently 
they  cannot  be  made  responsible  in  this  action  as 
debtors  in  a  proper  bill  debt.  But  what  ia  it  that  the 
pursuers  obtained  by  means  of  this  indorsation 
further  than  the  character  of  ordinary  indorsees  ? 
It  seems  to  be  imagined  that  they  necessarily  ob- 
tained by  the  indorsation  an  assignation  to  the  dis- 
bursement debt  said  to  be  owing  by  the  owners  of 
the  vessel  to  the  Calcutta  house.  But  that  is  an 
entire  mistake.  And  in  that  respect  it  differs 
from  the  case  of  the  London  Joint-Stock  Banking 
Company  acainst  Stewart  and  the  case  of  Drain 
V.  Scott.  In  both  of  these  cases  the  master 
drew  on  the  owners  at  home,  in  favour  of  the  party 
who  made  the  disbursements,  and  when  the  payee 
indorsed  the  accepted  draft  to  the  bank,  he  gave  to 
the  bank  his  claim  against  the  owners.  That  was  a 
claim  for  the  disbursements,  and  the  master's 
draft  was  a  ^ood  one,  and  the  owners  were  bound 
to  answer  it  if  the  disbursements  were  made.  But 
there  is  no  assignation  to  a  claim  against  the 
owners  here.  The  only  claim  is  one  by  the  payee 
against  the  charterers,  and  therefore,  when  the 
payee  indorsed  to  the  bank  he  only  assigned 
the  claim  of  the  payee  acainst  the  charterers.  If 
the  master  had  made  uie  owners  drawers,  they 
would  have  been  liable.  But  they  are  not  here 
sued  as  such.  It  ia  only  said  that  as  owners  of 
the  vessel  they  are  liable  for  the  disbursements 
made  on  account  of  it  in  a  foreign  port.  But  even 
supposing  that,  by  the  operation  of  the  indorsation 
of  tnis  bul  of  exchange,  the  pursuers  had  ffot  into 
the  position  of  the  London  Joint-Stock  Banking 
Company,  the  next  question  would  be,  have  they 
stated  a  relevant  case  against  the  owners  of  the 
vessel  ?  That  depends  on  a  consideration  of  the 
different  parties,  and  of  their  relative  position 
when  the  advances  were  made.  And  the  facts,  or 
at  least  the  main  facts,  are  undisputed.  The 
charter-party  was  made  in  London  between  the 
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master  and  owners  of  ihe  Tessel  and  Ogle  k  Co., 
of  London  ;  and  that  charter-party  contains  an 
obligation  that  '*  sufficient  cash  at  current  ex- 
change, not  exceeding  £1000,  to  be  advanced  on 
account  of  freight  for  ship's  disbursements  at  Cal- 
cutta, free  of  interest  and  commission,  but  subject 
to  insurance."  The  obligation  under  the  charter- 
party,  therefore,  was  that  money  should  be  forth- 
coming at  Calcutta  on  account  of  the  ship's  dis- 
bursements to  the  amount  of  £1000.  The  outward 
cargo  was  deliverable  at  Calcutta,  and  was  de- 
liverable to  the  charterers'  agents  there,  the  vessel 
havinff  been  addressed  to  them.  When  the  vessel 
arrived  at  Calcutta^  we  see  that  the  caigo  is  de- 
livered to  John  Ogle  k,  Co.,  the  charterers  agents, 
who  acknowledged  delivery  by  indorsing  the  bill 
of  lading.  The  next  step  is  the  undisputed  fact 
that  money  being  required  for  the  ship's  disburse- 
ments, it  is  obtained  from  the  charterers'  agentis. 
Down  to  that  time  the  facts  are  undoubted,  and 
the  natural  interpretation  of  these  facts  is  that 
money  was  advanced  by  the  charterers'  agents  in 
fultilment  of  the  obligation  in  the  charter-party. 
It  is  impossible  to  put  any  other  construction  on 
them,  and  that  being  so,  it  surely  requires  a  vexy 
special  case  to  be  averred  to  avoid  that  construc- 
tion. Now,  what  do  the  pursuers  say  ?  It  is  all 
contained  in  the  4th  article,  which  is  as  follows  : — 

'*  The  sum  contained  in  the  said  bill  was  neces- 
sary, and  was  advanced  by  the  charterers'  said 
agents,  Messrs  John  Ogle  &  Co.,  for  the  purpose  of 
paying  necessary  and  proper  charges  and  disbuise- 
ments  on  account  of  the  said  s£ap  or  vessel.  It 
was  received  and  employed  by  the  defender  Bjom- 
strom  for  that  purpose.  The  advance  could  not 
have  been  obtained,  and  the  necessary  and  proper 
furnishings  and  disbursements  could  not  have  been 
made  otherwise  ;  and  the  drawing  of  said  biU  was 
a  necessary  and  proper  measure  on  the  part  of  the 
defender.  Captain  Bjomstrom.  It  is  quite  usual 
and  customary  for  agents  making  advances  in  such 
circumstances,  on  account  of  a  ship  in  a  foreign 
port,  to  take  the  master's  bill  for  the  amount,  and 
tor  masters  to  grant  bills  for  the  amount  of  such 
advances." 

Now  what  does  all  this  mean  except  that  when 
the  charterers'  agents  advanced  this  money  they 
acted  under  the  contract.  It  was  an  advance 
within  the  Umits  of  the  charter-partv  in  return  for 
the  cargo  delivered,  and  to  say  tnat  the  char- 
terers' agents  were  not  bound  to  make  thia  ad- 
vance seems  to  me  absurd.  I  don't  think  that 
these  ^ntlemen  in  Calcutta,  getting  the  cargo  and 
indorsmg  the  bill  of  lading,  would  nave  ventured 
amone  mercantile  men  to  say  that  they  were  not 
bound  for  the  disbursements  of  the  snip ;  and  I 
don't  think,  therefore,  that  they  or  their  assignees, 
even  supposing  them  to  be  assignees,  have  any 
claim  against  the  owners  of  the  vessel. 

The  other  Judges  concurred. 

The  interlocutor  of  the  Lord  Ordinarv  assoilzieing 
the  defenders  was  accordingly  adhered  to. 

Agents  for  Pursuers — Hamilton  k,  Kinnear,W.S. 

Agent  for  Defenders — John  Leishman,  W.S. 


Saturday,  Nov.  10. 
FIRST  "dTvISION. 

HOSIE  v.  WADDELL. 
Diicharge — Bona  Fide  Payment — Partner,     Cir- 
cumstances in  which  held  that  payment  of  a 
debt,  due  to  a  firm,  made  to  a  person  who  had 
been  held  out  as  a  partner,  and  in  the   bona 


fide  belief  that  he  was  one,  was  a  good  pay- 
ment. 

The  pursuer  is  the  widow  and  executrix  of  James 
Hosie,  ironfounder  and  mineral  lessee,  Bathgate, 
and  she  sued  the  defender  for  payment  of  £56,  9s. 
4d.  for  furnishings  made  to  him  by  the  Bathgate 
Foundry  Company,  of  which  firm  she  alleged  uiat 
her  deceased  husmmd  was  the  sole  partner.  Mr 
Hosie  died  on  13th  October  1862. 

The  defence  was  that  the  sum  sued  for  had  been 
paid.  The  defender,  on  18th  October  1862,  paid  to 
An£us  Cameron,  who  was,  or  at  least  was  believed 
by  nim  to  be,  a  partner  of  the  f  ouadry  company, 
the  sum  of  £26  to  account.  For  this  sum  the  pur- 
suer gave  credit  in  her  summons.  A  few  days 
thereafter  Mr  Cameron  waited  on  the  defender  for 
payment  of  the  balance  due  by  him.  The  defender 
on  that  occasion  accepted  two  bills  for  £27, 66.  and 
£28,  4s.  4d.  respectively,  drawn  upon  him  hy 
<'Pro.  Bathgate  Foundry  Co.,  Geo.  H^ldane,"  and 
received  in  exchange  the  accounts  against  him  dis- 
charged by  Mc  Haldane.  The  two  bills  were  in- 
dorsed by  Mr  Cameron  for  the  company.  Mr 
Haldane  was  book-keeper  and  clerk  to  tne  com- 
pany.  The  defender  thereafter  paid  one  of  the  two 
bills  to  Mr  Cameron,  and  he  stated  on  record  his 
willingness  to  pay  the  other  on  the  bill  being  de- 
livered up  to  him. 

The  pursuer's  reply  to  this  defence  was  that 
Cameron  never  was  a  partner,  but  only  manager, 
and  that  his  authority,  as  well  as  Haldane's,  to 
act  for  Mr  Hosie,  ceased  on  his  death,  after  which 
the  only  persons  entitled  to  uplift  debts  due  were 
the  pursuer  and  her  agents.  The  pursuer  also 
averred  that  the  defender  knew  that  neither 
Cameron  nor  Haldane  had  authority  to  act  as  tiiey 
did. 

Issues  proposed  for  trial  were  reported  by  the 
Lord  Ordmary  (Ormidale)  on  21st  December  1864  ; 
but  on  2d  February  1865,  the  Court,  of  consent, 
and  before  answer,  allowed  "  both  pajiaes  to  prove 
pro  ut  de  jure  the  averments  made  by  them  re- 
spectively in  the  closed  record."  A  proof  having 
oeen  led, 

Gloao  (with  him  A.  R.  Clark),  was  heard  for 
the  pursuer  on  the  import  thereof. 

Solicitor-Genebal  and  Mair,  for  the  defender, 
were  not  called  upon. 

The  judgment  of  the  Court  was  delivered  by 

Lord  Ardmillan— The  defence  to  this  action 
is  that  the  two  bills  were  accepted  in  payment  of 
the  two  accounts  due  by  the  defender,  in  the  belief, 
on  his  part,  that  Mr  Cameron  was  a  partner  of  the 
Bathgate  Foundry  Company,  and  that  Mr  Hal- 
dane was  the  managing  clerk.  As  matter  of  fact, 
the  defender  did  acc^t  the  bills,  and  received 
discharged  accounts.  The  questions  raised  are  (I) 
whether  there  is  evidence  that  Cameron  was  a 
partner  ;  and  (2),  supposing  this  to  be  doubtful, 
whether  the  defender,  in  accepting;  the  bills  and 
80  making  payment,  acted  in  the  bona  fide  belief 
that  Cameron  was  a  partner.  1  am  of  opinion  that, 
supposing  it  doubtml  whether  Cameron  was  a 
partner,  it  would  be  sufficient  to  relieve  the  de- 
fender if  he  was  held  out  by  the  late  Mr  Hosie  as 
a  partner,  and  the  defender  was,  when  he  made  the 
payment,  in  bona  fide  belief  that  he  was  one.  [His 
Lordship  here  referred  to  the  case  of  Gardner  v. 
Anderson,  Jan.  21,  1862,  24  D.  316.]  The  evidence 
of  Mrs  Hosie  brings  out,  I  think,  what  is  other- 
wise clear  enough  on  the  proof,  that  Mr  Hosie  did 
at  one  time  intend  to  make  Mr  Cameron  his  part- 
ner. The  same  thing  appears  from  a  letter  from 
Hosie  himself  in  1^6.  It  is  proved  also  that 
there  was  a  draft  agreement  prepared  and  revised 
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for  the  purpose  of  TTntlriTig  Cameron  a  partner.  It 
was  never  signed,  but  it  was  freely  enough  dis- 
cussed by  Mr  Hosie,  and  he  mentioned  Cameron  as 
his  partner  on  various  occasions.  On  one  occasion 
he  mentioned  the  fact  in  responding  to  the  toast 
of  prosperity  to  the  firm  at  a  (mmer ;  and  in  letters 
signed  W  Mr  Hosie  for  the  company  he  speaks  of 
"our  Mr  Cameron."  Then,  was  the  defender 
Waddell  aware  of  this  ?  He  swears  he  was,  and 
BO  does  Cameron.  The  defender  had  previously 
transacted  with  Cameron  as  the  representative  of 
the  company.  It  can,  therefore,  hardly  be  doubted 
that  the  defender  was  entitled  to  deal  with  Came- 
ron as  a  partner.  It  was  once  intended  that  he 
should  be  one,  and  there  was  no  intimation  of  any 
change  of  intention  that  could  possibly  have 
reached  the  defender.  The  bills  were  taken  on 
20th  October,  Mr  Hosie  having  died  on  the  13th. 
The  works  were  carried  on  after  Mr  Hosie's 
death.  Cameron  and  Haldane  were  both  there. 
The  defender  goes  and  offers  to  Haldane,  who 
bad  been  in  the  habit  of  uplifting  accounts 
due  to  the  company,  £25  in  cash  and  the 
two  bills.  It  was  said  that  between  the  date 
of  the  bills  and  their  acceptance  there  had 
been  a  surreptitious  carr3ang  off  of  the  bills  by 
Cameron.  1  see  no  evidence  of  that,  and  no 
reason  to  suppose  anything  of  the  kind.  The  two 
bills  having  Deen  accepted  by  the  defender,  one  of 
them  is  paid  to  Cameron,  the  other  is  not  paid  yet. 
In  reeard  to  the  unpaid  bill  it  ia  quite  clear  that 
the  defender  cannot  be  compelled  to  pay  it  with- 
out being  guaranteed  agzunst  claims  by  Cameron 
if  he  pavs  to  Mrs  Hosie.  In  regard  to  the 
other  bill  which  was  paid  there  is  more  difficulty, 
because  the  defender  paid  it  before  it  was  due  m 
consequence  of  receiving  a  letter  from  Cameron 
asking  him  to  cash  it.  Cameron  says  that  the 
bill  he  meant  to  pay  with  the  defender's  money 
was  not  a  foundry  bill,  but  one  of  his  own  ;  but  he 
did  not  tell  this  to  the  defender.  If  it  had  ap- 
peared that  the  defender  knew  tibat  Cameron  was 
asking  premature  payment  of  a  bill  due  to  the 
firm  in  order  to  pay  off  a  private  debt,  that  would 
be  a  serious  circumstance  against  bona  Jidea. 
There  are  just  two  other  circumstances  in  the 
case.  One  is  the  OazetU  notice,  which  I  put 
entirelv  out  of  view,  because  it  does  not  apply  to 
the  debtors  of  the  company.  The  other  is  the 
evidence  of  Haldane,  which  is  very  peculiar.  It  is 
plain  that  his  first  statement  was  not  that  he  com- 
municated to  the  defender  that  Cameron  was  not 
a  partner.  He  says—"  I  think  I  ioould  tell  him 
my  amnion  that  Cameron  was  not  a  partner." 
That  IS  a  very  peculiar  expression  and  does  not 
amount  to  mucn.  Subsequently  he  is  got  with 
some  pressure  to  extend  his  statement,  and  he 
ultimately  says  he  did  tell  him  l^t  Cameron  was 
not  a  partner.  But  looking  to  his  evidence  as  a 
whole,  I  am  of  opinion  that  ms  subsequent  state- 
ment must  be  taken  with  the  qualification  sug- 
gested by  his  first.  If  the  defender  had  the  belief 
that  Cameron  was  a  partner  when  he  accepted  the 
bills,  the  pursuer  was  bound  to  make  out  tnat  that 
bebef  had  been  changed.  This  she  has  not  done. 
I  think,  therefore,  we  must  hold  that  the  defender 
has  made  a  bona  fide  payment  of  this  bill.  To  set 
aside  that  payment  now  on  the  statement  made 
by  the  pursuer  would  be  to  allow  her  to  plead  a 
latent  defect  against  a  bona  fide  payment,  which 
is  inconsistent  with  aU  rules  of  equity. 

The  judgment  of  the  Court  was  to  assoilzie  the 
defender  in  regard  to  the  amount  of  the  paid  bill, 
an'l  to  dismiss  the  action  in  regard  to  the  amount 
of  the  other,  with  expenses. 
▼OL.  ni. 


Agents  for  Pursuer — Wilson,  Bum,  k  Gloag, 
A^ent  for  Defender-^ames  Finlay,  S.S.C. 


Tuesday^  Nov.  18. 
FIRST      DIVISION. 

BROWN  V.  BBOWNLBE. 

Reparation — WrongftUPoindinff — Relevancy.  Aver- 
ments in  an  action  of  damages  for  alleged 
wrongful  poinding,  which  held  irrelevant. 

This  was  an  action  of  damages  for  wrongful 
poinding  of  goods  belonging  to  the  pursuer,  for  pay- 
ment ofa  debt  not  due  by  him,  but  by  his  father. 

The  pursuer's  allegations  were  as  follows : — On 
22d  September  1865,  he  had  purchased  from  his 
father,  who  was  tenant  of  a  farm  at  Balemo,  cer- 
tain articles  of  farm  stock  and  produce  and  house- 
hold furniture,  and  he  produced  a  deed  of  assigna- 
tion thereto,  executed  oy  his  father  on  that  date, 
and  bearing  that  the  price,  £398,  had  been  "  now 
and  formerly  advanced  and  paid."  On  16th  Sep- 
tember 1865,  six  days  before  the  assignation,  the 
defender  had  charged  the  pursuer's  father  to  pay 
£120,  16s.,  in  virtue  of  an  extract  registered  pro- 
test on  a  bill  accepted  by  him  ;  and  on  16th  Octo- 
ber 1865,  notwithstanding  the  assignation  to  the 
pursuer,  he  caused  a  portion  of  the  effects  thereby 
assigned  to  be  poinded  for  payment.  On  21st 
October  he  obtained  a  warrant  to  sell  the  poinded 
effects  on  3d  November.  On  2d  November  the 
pursuer  applied  for  and  obtained  from  the  Lord 
Ordinaiy  an  interdict  of  the  sale  on  caution,  which 
he  was  unable  to  find.  There  was  no  averment 
that  a  sale  had  taken  place,  but  it  appeared  in  the 
course  of  the  discussion  that  it  had.  The  effects 
assi^ed  to  the  pursuer  had  never  been  delivered 
to  him,  but  he  founded  upon  section  1  of  the  Mer- 
cantile Law  Amendment  Act,  19  and  20  Vict.,  c. 
60,  which  enacts  that  "where  goods  have  been 
sold,  but  the  same  have  not  been  delivered  to  the 
purchaser,  and  have  been  allowed  to  remain  in  the 
custody  of  the  seller,  it  shall  not  be  competent  for 
any  creditor  of  such  seller,  after  the  date  of  such 
sale,  to  attach  such  goods  as  belonging  to  the 
seller,  by  any  process  of  law,  including  sequestra- 
tion, to  the  enect  of  preventing  the  purchaser,  or 
others  in  his  right,  from  enforcing  delivery  of  the 
same." 

.,  The  defender  pleaded  that  the  action  was  ir- 
relevant, and  averred  that  the  pretended  assigna- 
tion founded  on  was  a  collusive  device  betwixt  the 
pursuer  and  his  father  to  defeat  the  diligence  of 
the  latter's  creditors,  and  that  no  bona  fide  sale 
ever  took  place. 

The  pursuer  proposed  an  issue,  which  the  Lord 
Ordinary  (Barcaple)  reported,  with  the  following 

**  Note, — The  defender  maintains,  on  grounds 
which  the  Lord  Ordinary  inclines  to  think  well 
founded,  that  the  pursuer  haa  not  set  forth  a  rele- 
vant case  for  damages,  and  is  not  entitled  to  an 
issue.  The  case  of  the  pursuer  is  that  the  defender 
havinff  given  a  charge  to  the  pursuer's  father  for  a 
debt  due  to  him,  the  document  printed  in  the  ap- 
pendix was  executed  on  the  sixth  day  after  tLe 
charge.  It  bears  to  constitute  a  sale  and  convey^ 
ance  by  the  pursuer's  father  to  the  pursuer  of  the 
farm  stock,  implements,  and  household  furniture 
l^ere  enumerated,  on  the  farm  occupied  by  the 
former.  Though  this  document  was  exhibited  to 
the  .officer,  and  brought  to  the  knowledge  of  the 
defender,   the  defender  proceeded   to  poind  the 
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goods,  and  afterwards  obtained  a  warrant  to  sell 
tnem.     It  is  not  averred  Uiat  they  were  sold. 

'*  The  pursuer  founds  upon  the  1st  section  of 
the  Mercantile  Amendment  Act  19  and  20  Vict., 
c  60,  but  it  does  not  enact  that  a  sale  without  de- 
livery passes  the  property  of  the  ffoods  sold  ( Wyper 
V.  Harvey,  23  D.  606),  nor  does  it  prohibit  the  at- 
tachment of  such  goods  by  the  creditors  of  the 
seller.  It  only  makes  it  incompetent  for  him  to 
attach  them  *  to  the  effect  of  preventing  the  pur- 
chaser, or  others  in  his  right,  from  enforcing  de- 
livery of  the  sam& '  This  is  not  in  terms  a  prohi- 
bition of  the  use  of  diligence.  It  is  mei^ly  a 
limitation  of  its  effects,  leaving  ,it,  as  the  Lord 
OrdinaiT  is  disposed  to  think,  to  the  creditor  to 
attach  tne  goods  of  his  debtor,  in  his  debtor's  pos- 
session, valeat  quantum,  and  subject  to  the  prefer- 
able right  of  a  ^rior  bona  fide  purchaser.  There 
may  be  a  question  as  to  the  validity  and  honafde 
character  of  the  alleged  sale,  and  in  that  case  the 
poinding  creditor  has  an  interest  to  secure  an  im- 
mediate preference  over  other  creditors,  and  to  pre- 
vent his  debtor  putting  away  the  goods.  In  the  case 
of  Wyper,  above  referred  to,  it  was  held  that,  not- 
withstanding a  bona  fide  sale,  the  seller's  right  of 
retention  defeated  the  right  of  the  bankrupt  pur- 
chaser and  his  creditors,  so  that  the  goods  remamed 
with  the  seller,  subject,  it  must  be  presumed,  to 
the  effect  of  any  diligence  used  by  his  creditors. 

*'  The  defender  further  objecte  that,  as  it  is  not 
averred  that  the  goods  were  sold,  there  has  been 
no  damage  to  the  pursuer.  The  Lord  Ordinary  is 
disposed  to  t  ink  that  this  also  ia  a  good  objection. 
If  no  nexus,  hr  none  effectual  aeainst  the  pursuer, 
has  been  laidoupon  the  goods,  he  has  suffered  no 
loss  by  the  po  nding.  &e  case  is  different  from 
that  of  the  oiwner  of  goods  improperly  poinded, 
whose  riffht  of  property  has  been  invaded,  aud 
possibly  his  credit  seriously  injured.'' 

W.  N.  M*Laren,  for  the  pursuer — According  to 
a  correct  reading  of  the  1st  section  of  the  Mercan- 
tile Law  Amendment  Act,  it  was  incompetent  for  a 
creditor  of  the  seller,  when  goods  had  been  sold  but 
not  delivered  to  the  purchaser,  to  poind  these 
goods.  It  was  the  intention  of  the  Legislature  that 
the  purchaser  should  have  it  in  his  power  to  obtain 
delivery  of  the  goods  at  his  own  hand,  and  it  pro- 
hibited the  seller's  creditors  from  teking  any  step 
which  should  prevent  him  from  doing  so.     In  the 

§  resent  case  it  is  averred  that  the  respondent,  in 
[le  full  knowledge  of  the  deed  of  sale,  poinded  the 
goods  purchased  by  the  pursuer,  and  so  prevented 
Sie  pursuer  from  taking  deliveiy  at  his  own  hand, 
in  consequence  of  whicn  he  was  forced  to  apply  for 
delivery  to  the  Court  by  a  note  of  suspension  and 
interdict,  which  he  did  in  November  following. 
Hie  poinded  goods  were  ultimately  sold  by  the  de- 
fender, but  as  the  pursuer  was  not  aware  of  that 
fact  until  after  the  record  in  the  present  action 
had  been  closed,  there  was  nothing  said  about  that 
circumstance  on  record.  The  record,  however, 
contains  an  averment  that,  in  conseanence  of  the 
Ul^al  poinding,  the  pursuer  was  unable  to  obtain 
delivery  of  the  goods  until  after  he  had  obtained 
his  note  of  suspension  and  interdict  passed  on 
caution.  The  pursuer  claims  reparation  for  the 
loss  he  has  suffered  in  consequence  of  his  not  being 
able  to  obtain  possession  of  his  goods  before.  The  cir- 
cumstance as  to  the  deed  of  sale  having  been  granted 
by  a  father  to  his  son  only  six  days  after  the  father 
had  been  charged  by  the  defender  for  payment  of 
the  debt  for  which  the  poinding  was  executed, - 
though  suspicious,  was  not  sufficient  per  9e  to  esta- 
blish that  the  deed  of  sale  was  a  fraudulent  trans- 
action. 


Johnstone,  for  the  defender,  replied — ^There  is 
no  averment  that  the  goods  were  sold.  Whatever 
might  have  been  the  result  had  there  been  a  bona 
fide  sale,  the  circumstances  of  the  present  case 
clearly  showed  the  transaction  to  be  collusive.  The 
Ist  section  of  the  Mercantile  Law  Amendment 
Act  does  not  render  it  iU^al  for  a  creditor  of  the 
seller  to  poind,  particular^  as  the  seller's  creditors 
have  an  interest  in  doing  so,  in  order  to  prevent 
the  goods,  in  the  event  of  the  sale  being  coUuBive, 
from  being  put  out  of  the  way  by  the  purohaaer 
after  he  has  obtained  delivery. 

The  LoBD  Presidbnt— I  don't  think  this  cam 
will  do.  I  think  it  is  clearly  defective.  I  don't 
adopt  the  view  of  the  statute  which  was  itudsted 
in  by  Mr  M'Laren,  that  it  entitles  a  purchaaer  to 
enforce  delivery  at  his  own  hand  ;  but  it  does  not 
appear  that  the  seller  was  ever  asked  to  give  de- 
bvery  or  that  he  refused.  Then  it  it  said  we  pur- 
suer took  steps  to  prevent  the  sale,  but  he  did  not 
do  so  for  a  considerable  time.  He  seems  then  to 
have  got  an  interdict  passed  on  caution,  but  he  did 
not  find  caution.  I  tnerefore  think  we  muat  dis- 
miss the  action. 

The  other  Judges  concurred. 

Action  dismissed,  with  expenses. 

Agent  for  Pursuer— A.  Hill,  W.S. 

Agents  for  Defender— Scott,  Bruce,  &  Glover, 
W.S.  

Wednesday y  Nov.  14. 

FIRST    DIVISION. 

STEWAET  r.  FOULDS. 
Bankruptcy — Section  104  of  Bankruptcy  Act — Con- 
gtruction.     Is  a  person  who  only  alleges  an 
interest  in  an  estate  entitled  to  present  a 
petition  under  section  104  of  the  Bankruptcy 
Act? 
By  section  104  of  the  Bankruptoy  (Scotland) 
Act,  1856,  it  is  provided  that  ''Any  person  claim- 
ing right  to  any  estate  included  in  the  sequestra- 
tion may  present  a  petition  to  the  Lord  Ordinary 
praying   to    have  such   estate  taken  out  of  the 
sequestration,  and  the  Lord  Ordinary  shall  order 
the  trustee  to  answer  within  a  certain  time,   and 
on  expiration  of  sach  time  he  shall  proceed  to  dis- 
pose of  the  application. " 

The  estates  of  A.  W.  Crichton,  writer  in  Glas- 
gow, were  sequestrated  on  5th  Febmarv  1861,  and 
the  respondent  John  Christie  Foulds  was  ap- 
pointed trustee.  As  such  he  received  payment  of 
a  sum  of  £900,  the  contents  of  a  policyg  of  insur- 
ance, on  Mr  Crichton's  life.  The  petitioner 
alleged  in  regard  to  this  policy  that  it  was  effected 
under  an  arrangement  for  the  purpose  of  securing 
payment  of  certain  accounts  due  by  a  person 
named  Guthrie  to  the  firm  of  Heddie  and  Crich- 
ton, of  which  Crichton  was  a  partner,  and  that  it 
was  reaJl]^  held  by  Crichton  for  behoof  of  Guthrie. 
The  petitioner  also  averred  that  he  was  a  creditor 
of  Beddie  and  Crichton,  and  in  this  way  he  main- 
tained that  he  had  an  interest  in  having  the 
amount  of  the  policy  taken  out  of  Mr  Crichton  a 
estate.  There  were  other  two  sums  of  iCl50 
and  £102,  said  to  be  in  a  somewhat  similar  situa- 
tion. He  prayed  the  Lord  Ordinary  to  ordain 
the  three  "sums  to  be  taken  out  of  the  seques- 
tration of  Alexander  William  Crichton's  estate  as 
not  forming  a  portion  of  the  said  sequestrated 
estate,  but  belonging  to  Guthrie,  and  held  for 
behoof  of  his  creditors,  Eeddie  and  Crichton, 
and  for  the  said  Reddie  and  Crichton's  creditors. 
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of  whom  the  petitioner  is  one  to  the  aforesaid 
extent." 

The  trostee  lodged  answers,  in  which  he  pleaded, 
inter  ctUa^l.  The  petitioner  has  no  n^ht  or  title 
to  raise  or  insist  in  the  present  apphcation,  in 
respect  that  he  does  not  cuum  risht  to  the  funds 
therein  specified  in  the  sense  of  the  I04th  section 
of  the  Bankruptcy  (Scotland)  Act,  1856.  2.  The 
petition  should  be  dismissed,  in  respect  that  it  is 
incompetent  as  bud,  or  at  all  events,  in  respect 
that  the  petitioner  has  not  set  forth  facts  and  cir- 
cumstances sufficient  or  relevant  to  support  the 
prayer  thereof. 

The  Lord  Ordinary  (Mure)  repelled  these  two 
pleas  hoc  statu,  and  added  to  his  mterlocutor  the 
following 

'**Note. — Had  this  been  an  application  at  the 
instance  of  Reddie  and  Crichton  to  take  the  £900, 
£150,  and  £102  in  question  out  of  the  sequestration, 
upon  the  ground  that  they  were  in  right  to  these 
sums  as  creditors  of  (ruthrie,  and  that  they 
belonged  to  them  and  not  to  the  bankrupt,  there 
could,  it  is  thought,  have  been  little  doubt  as  to 
the  title  of  Reddie  and  Crichton  as  creditors  of 
Guthrie  to  make  that  claim.  And  although  the 
position  of  the  petitioners  is  attended  with  more 
difficulty,  inasmuch  as  he  claims  as  a  creditor 
holding  a  decree  against  Reddie  and  Oichton,  and 
as  thus  having  right  through  them  ;  still,  having 
reg]uxi  to  the  very  broad  terms  of  the  provision 
in  section  104  of  tne  statute,  which  makes  it  com-^ 
petent  for  *an^  person  claiming  right  to  any 
estate  included  in  a  sequestration '  to  avail  him- 
self of  its  provisions,  the  Lord  Ordinary  does  not 
consider  he  would  be  warranted  in  holding  that 
the  petitioner  was  not  in  titulo  to  insist  in  this 
application  upon  the  facts  on  which  it  is  rested 
being  established. " 

The  trustee  reclaimed. 

GiFFORD,  for  him,  argued — The  petitioner  does 
not  aver  a  ri^t  to  the  estate  in  question,  but 
only  a  remote  interest  in  it.  He  is,  tnerefore,  not 
in  tUtUo  to  make  this  statutory  application. 

Thobis,  for  the  petiticmer,  was  not  called  on. 

The  (Jourt  adhered.  They  thought  that  the 
facts  should  be  ascertained.  The  pleas  were  only 
repelled  in  so  far  as  preliminary. 

Expenses  reserveo. 

Agent  for  Petitioner— William  Officer,  S.S.C. 

Afients  for  Respondent — Graham  &  Johnston, 

Thursday,  Nov,  15. 
FIRST   DIVISION. 

BISHOP  V.  RtJSSELL  AND  OTHERS 
(ante,  vol.  i.  p.  254). 
New  TriaZ.    Motion  for  a  rule  on  the  ground  that 
a  verdict  was  contrary  to  evidence,  refused. 
This  was  a  motion  for  a  rule.     The  trial  took 
place  before  Lord  Ormidale  and  a  jury  on  2d  April 
last,  upon  issues  in  conjoined  actions  of  danu^pes 
and  reduction-improbation  framed  in  the  following 
terms : — 

J.  Issue  for  Bishop — 
*' Whether,  on  or  about  29th  April  1861,  the  Ute 
Thomas  Russell  let  to  the  said  John  Bishop  and 
the  now  deceased  John  Weir,  residiiur  at  Govan, 
the  coal  of  the  Benhar  seam  on  uie  farm  of 
Fauldhouse  Hills,  under  exception  of  the  part 
thereof  which  belongs  to  the  \>\}!k»  of  Hamilton  ; 
and  whether  the  lease,  of  date  2d  June  1859, 
granted  by  the  said  William  Russell  and  others, 


the  representatives  of  the  said  deceased  Thomas 
Russell,  to  Geoi]ge  Simpson,  residing  at  Hartfield, 
and  the  possession  had  by  him  thereon  down  to 
90th  March  1864,  was  to  the  loss,  injury,  and 
damage  of  the  said  John  Bishop." 
Damages  laid  at  £3000  sterling. 

II.    0>unter-issues    for  William    Russell   and 
others— 

**1.  Whether  the  name  'Thomas  Russell,'  adhi- 
bited to  the  document  No.  34  of  process,  is  not 
the  genuine  sisnature  of  the  late  Thomas  Rus- 
sell, Esq.,  of  Fauldhouse?  2.  Whether  the 
names  *  George  Clark'  and  'WUUam  Storry," 
adhibited  to  tne  document  No.  34  of  process,  as 
attesting  witnesses,  or  either  of  them,  are  not 
the  genuine  signatures  of  George  Clark,  writer 
in  Bathgate,  and  William  Storry,  apprentice  to 
the  said  George  Clark,  respectively  ?  3.  Whether 
the  document  No.  34  of  process  is  not  the  deed 
of  the  late  Thomas  Russell,  Esq.,  of  Fauld- 
house?" 

The  jury  returned  a  verdict  for  the  defenders, 
RosseU  and  others,  upon  all  the  issues. 
The  pursuer  having  moved  for  a  rule, 
J.  Campbrll  Smith  was  heard  in  support  of  the 
motion. 

The  motion  was  refused. 
The  opinion  of  the  Court  was  delivered  by  the 
Lord  Prbsidsnt — This  is  a  motion  for  a  rale  to 
show  cause  why  a  verdict  should  not  be  set  aside 
as  c(»itrary  to  evidence.  The  case  was  tried 
before  Lord  Ormidale  and  a  junr,  upon  issues 
framed  in  conjoined  actions — the  nret  issue  con- 
oludinff  for  damages  from  Mr  Russell  for  having 
allowed  a  coal  mine  to  be  worked  during  the  cur- 
rency of  Mr  Bishop's  lease  of  the  same  ;  and  the 
others  being  counter-issues  for  the  defenders,  in 
order  to  try  the  genuineness  of  the  si^^natures  to 
this  lease  to  Bishop,  the  defenders  alle^^inff  forgery. 
The  jury  have  returned  a  verdict  m  favour  of 
Russell  and  others  upon  all  these  issues.  That  is 
to  say,  they  tind  against  Bishop  upon  his  claim  of 
dami^ges,  and  against  him  also  upon  the  question 
whether  the  name  of  Russell  is  forged,  and  also 
upon  the  issue  whether  the  names  of  Geoive  Clark 
and  William  Storry  are  forged.  There  has  been 
a  great  deal  of  evidence  led  upon  both  sides.  Par- 
ties are  aereed  that  before  the  date  of  the  lease 
(29th  Ai»S  1851)  ^ere  had  been  a  previous  lease 
of  this  coal  mine  to  Bishop  and  another  person 
of  the  name  of  Weir,  granted  in  1850,  for  a  certain 
lordship,  and  an  obligation  to  work  so  as  to 
produce  a  certain  rent.  And  they  are  also  agree<l 
that  in  the  spring  of  1851  that  lease  was  re- 
noimoed,  and  certain  events  took  place  which  are 
established  in  evidence.  It  appears  that  thci'e 
was  power  to  renounoe  this  lease  m  1850,  and  that 
notice  of  renunciation  was  given  on  3d  April  1851, 
and  that  by  the  terms  c^  the  lease  renunciation 
could  not  take  place  till  six  months  after  intima- 
tion. Mr  Russell,  then  proprietor,  accepted 
intimation.  It  further  appears  that  none  of  the 
stipulated  rent  had  been  paid.  On  the  20th  April 
1851  application  was  made  by  Russell  for  seques- 
tration, and  warrant  to  sell  the  gear  of  the  colliery 
for  rent  due.  On  23d  April  the  Sheriff  grauU  d 
sequestration,  and  appointed  service  of  the  peti- 
tion ;  and  on  the  29th  April  service  was  made, 
and  no  answers  having  been  lodged,  the  Sheriff 
granted  warrant  to  seU  on  the  27th  June  1851. 
On  the  1st  of  July  intimation  of  that  interlocutor 
was  made  to  the  tenants.  Bishop  and  Weir,  and 
the  sequestrated  estates  were  sold,  and  the  roup 
roll  is  produced.     The  effects  were  purchased  l»y 
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Mr  RusselL     The  sale  was  reported,  and  an  inter- 
locntor   pronounced,    finding  what  the  proceeds 
were,  and  finding  a  balance  due.     These  proceed- 
inAS  occupied  till  the  end  of  July  1851.     It  seems 
while  these  proceedings  were  going  on — ^in  the 
midst  of  these  proceedinfis — and  soon  after  their 
commencement,  that  this  lease  of  29th  April  1861, 
if  granted  at  all,  is  said  to  have  been  mnted.     It 
b^rs  to  be  a  lease  granted  by  Russeu  to  his  pre- 
vious  tenants.    Bishop  and  Weir,    upon    terms 
rather   peculiar.     It  was  granted  for  a  lordship 
alone.    There  was  no  fixed  rent.     It  appears  that 
soon  after  this  lease  was  got  by  Bishop,  he  re- 
moved to  somewhere  else.     No    workings    took 
place  after  May  1851.     After  that  time  Bishop 
and  Weir  did  not  work  the  colliery  at  all.    Bishop 
removed  to  some  other  place  and  engaged  in  other 
occupations.    Weir  died  in  1852.     It  appears  that 
after  this  Russell  died,  and  subsequently  his  re- 
presentatives granted  a  lease  to  Simpson  in  1859. 
When  Bishop  first  made  a  claim  for  damages  under 
the  lease  of  1851  is  not  distinctly  proved.     He 
says  he  made  an  observation  to  that  effect  at  the 
time  the  lease  was  granted  to  Simpson.     That  is 
not  corroborated.     &e  earliest  authentic  evidence 
we  have  is  in  January  1864.     Bishop  hears  that 
Simpson  was  working  the  pit ;  and  m  these  cir- 
cuQLBtances  he  claims  damages,  and  says  it  was  to 
his  great  loss  and  injury  tiiat  Simpson   worked 
the  coaL     It  is  remarkable  that  he  did  not  do  any- 
thing previously.     He  admits  that  he  had  not 
means  to  work  the  coal  in  1852.     But,  on  the  one 
hand,  it  is  singular  that  Bishop  should  have  made 
no  use  of  the  lease ;  and  it  is  singular,  on  the 
other,  that  Russell  should  have  granted  a  lease  for 
fifty  years  to  a  person  who  was  under  no  obliga- 
tion to  work  the  coal.  It  is  also  a  singular  circum- 
stance that  in  May  1851  there  is  a  letter  from 
Weir,  tiie  partner  of  Bishop,  asking  for  a  lease 
from  Russeu,  and  asking  it  to  be  granted  on  more 
favourable  terms  than  the  first  lease — not  a  thing 
very  consistent  with  the  existence  of  the  lease 
granted  in  1851.     But  Bishop  explains  this.     He 
says  tiiat  he  and  Weir  had  taken  into  their  part- 
nership a  person  named  M'Kean,  and  that  they 
were  desirous  of  getting  rid  of  him ;  and  in  order 
to  do  this  there  was  a  pretended  quarrel  sot  up 
as  to  their  lease — ^viz.,  that   of   1850 — and  that 
one  was  to  pretend  to  carry  on  the  work   while 
the  other  was  objecting,  and  so  matters  were  to 
get  into  a  state  of  confusion  ;  that  Russell  was  a 
party  to  this ;   and  that  all  this  was  a  concoc- 
tion to  get  rid  of  M'Kean.    That  was  apparently 
not  a  ver^  honest  proceeding.  I  think  in  his  exami- 
nation Bishop  admits  this ;  and  it  is  under  the 
circumstances  of  having  been  suggester  and  actor  in 
this  concoction  that  Bishop  now  comes  forward  to 
support  this  lease  of  April  1851.     It  was  said  that 
no  work  had  been  done  under  the  new  lease,  and 
that  the  letter  of  renunciation  of  3d  April  1851 
was  an  exercise  of  the  right  to  renounce  under  the 
old  lease,  and  that  any  work  up  to  that  time  was 
under  the  old  lease.     But  Russell  accepted  the  re- 
nunciation immediately  and  at  once.     It  would 
have  been  desirable  to  have  seen  Mr  Russell's 
letter.     RusseU  says  that  he  accepted  on  the  ex- 
press condition  that  it  was  to  take  effect  in  six 
months  after  intimation,  in  terms  of  the  stipulation 
of  the  lease.     Bishop,  who  is  in  possession  of  the 
document)  is  called  on  to  produce  it,  and  does  pro- 
duce it ;  but  it  is  torn  and  mutilated,  except  the 
last  words,    "in  terms  of  the  stipulation  in  the 
lease,"  and  that  provision  about  tne  six  months 
does  not  appear.     The  statement  of  the  pursuer 
about  this  lease  of  1851  is  that  it  is  not  the  origi- 


nal lease,  but  a  copy  of  the  lease  for  the  tenant 
upon  unstamped  paper ;  that  it  was  signed  by  all 
parties ;  and  that  this  was  done  in  &>thgate  an 
the  date  the  lease  bears,  in  a  certain  tavern. 
Bishop  himself  was  there  and  sa>s  that  he  saw  all 
the  parties  adhibit  their  signatures.  Other  ^wit- 
nesses were  examined,  who  said  that  the  parties 
mentioned  in  the  lease  were  all  there,  and  that  a 
document  was  exhibited  and  signed  by  them.  The 
document  so  signed  has  not  been  very  well  identi- 
fied. It  bears  to  be  a  copy  of  the  lease,  and  states 
that  it  is  written  *'  on  this  and  the  preceding  pa^ 
of  stamped  paper  by  William  Storry,"  bat  it  b 
upon  three  pages  of  paper  not  stamped,  or  stamped 
since,  as  the  date  is  April  1866  on  the  stamp. 
These  people  don't  profess  to  identify  the  docu- 
ment except  as  to  its  tenor.  In  addition  to  this, 
persons  are  adduced  who  know  the  handwritiiiff  of 
Kussell  and  Stony,  and  swear  that  it  beains  tneir 
signatures.  There  are  also  produced  documents 
t^t  are  genuine  signatures,  and  these  parties  say 
as  to  them,  that  they  see  no  difference  between  them 
and  tiie  chsdlenged  signatures.  In  further  corrobo- 
ration, there  is  produced  the  original,  or,  at  least, 
duplicate  lease  of  1850.  The  defenders  say  that 
fdso  is  a  forgery  ;  and  a  curious  circumstance 
about  it  is  that  the  testing  clause  is  said  to  be 
written  by  the  brother  of  Clark,  who  wrote  the 
testing  clause  in  the  deed  of  1851  ;  but  he  says  he 
never  wrote  it.  It  may  be  a  copy  of  something  he 
wrote,  but  he  never  wrote  it.  But  the  question 
here  is  not  as  to  the  authenticity  of  that  lease. 
On  the  other  side,  there  is  the  evidence  of  the  re- 
lations of  Russell  and  of  persons  acquainted  wiUi 
the  handwriting  of  Clark,  and  they  say  that  it  is 
not  their  writii^.  In  like  manner  there  is  evi- 
dence as  to  the  signature  of  Storry.  It  appeals  to 
me  that  t^e  means  of  knowledge  of  these  parties 
are  superior  to  those  of  the  witnesses  adduced  by 
the  pursuer.  There  is  another  kind  of  evidence 
whicnhas  been  somewhat  resorted  to,  but  not  mudL 
I  mean  the  evidence  arising  from  the  comparison 
of  the  genuine  signatures  with  the  signatures  said 
to  be  forged.  In  some  cases  this  may  be  very  im- 
portant ;  but  I  have  gone  through  tiiat  matter  ;  I 
have  compared  all  the  challenged  siffnatures  with 
those  admitted  to  be  genuine,  and  I  must  say  I 
have  no  doubt  or  hesitation  in  concluding  that  all 
the  three  signatures  are  not  genuine  signatures. 

It  is  said  William  Storry  tilled  up  the  testing 
clause,  but  that  testing  clause  seems  to  be  written 
with  Uie  same  pen  and  in  the  same  ink  as  the  body 
of  the  deed  ;  and  I  further  think  that  the  man 
who  wrote  the  words,  •*  William  Stony,  witness," 
and  the  man  who  wrote  **  George  Clark,  witness," 
are  one  and  the  same  person. 

The  Dean  op  Faculty,  for  the  defenders,  moved 
that  the  Court  should  ordain  the  clerk  to  retain 
the  deed  in  his  custody,  and  not  to  deliver  it  to 
the  pursuer  or  anyone  else  ;  and  an  order  to  this 
effect  was  pronounced. 

Agents  lor  Bishop— Fercuaoa  k  Junner,  W.S. 

Agents  for  Russell  and  Others— J.  &  A.  Peddie^ 

wTs.  

Thursday,  Nov.  15. 
SECOND   DIVISION. 

ANDERSON  v.  KERR. 
Title  to  Sue—Next  of  Kin — Co-exectUors^Fador. 
Held  that  a  survivor  of  two  co-executon  was 
entitled  to  call  a  factor  appointed  by  them  and 
the  next  of  kin  of  a  deceased  party  to  account, 
he  having  intromitted  with  the  estate. 
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This  is  an  action  of  count,  reckoning,  and  pay- 
ment at  the  instance  of  Mrs  Anderson,  sold  sur- 
viving executrix-dative  qua  nearest  in  kin  de- 
cemea  and  confirmed  to  the  deceased  Andrew 
Balgaims,  Esq.,  against  Christopher  Kerr,  con- 
junct town  clerk  of  Dundee,  factor  and  commis- 
sioner for  the  executry  estate  of  the  said  de- 
ceased Andrew  Dalgaims.  Mr  Dalgaims  died 
in  1840,  and  on  22d  April  1841,  the  pursuer  and 
her  brother  were  confirmed  executors  of  the  de- 
ceased. The  pursuer  and  her  co-executor,  with 
consent  of  the  other  next  of  kin,  executed  a  deed 
of  factory  in  1841,  in  favour  of  the  defender,  who, 
in  consequence,  intromitted  with  the  estate.  The 
present  action  is  brought  by  the  pursuer  to  call 
the  defender  to  account.  The  other  executor  is  now 
dead.  Several  points  of  a  special  nature  are 
raised  in  the  record,  but  the  onlv  point  on  which 
the  judgment  of  the  Court  turned  is  raised  by  the 
fifth  plea  in  law  for  the  defender,  which  is  to  the 
following  effect  : — **  The  survivor  of  two  execu- 
tors-dative is  not  entitled  to  sue  actions  against 
parties  who  acted  for  or  transacted  with  fi)th." 
The  Lord  Ordinary  (Jerviswoode)  repelled  this 
plea,  and  remitted  the  defender's  accounts  for 
examination  and  inquiry  by  an  accountant.  His 
Lordship  added  the  following  note  to  his  inter- 
locutor :— 

....  "The  fifth  plea  is,  however,  in  the 
opinion  of  the  Lord  Ordinary,  of  a  more  formid- 
able character  ;  and  although  he  has  repelled  it, 
he  is  sensible  of  the  importance  and  dimculty  of 
the  Question  it  raises. 

**  The  argument  in  support  of  it  is,  as  he  under- 
stands, rested  mainly  on  an  analogy  between  the 
office  of  executors-dative  and  tutors-dative. 

**  As  respects  the  latter  class,  it  has  been  finally 
determined  by  the  judgment  of  the  House  of  JjotOb 
in  the  case  of  Scott  v.  Stewart,  7th  November 
1834  (7  Wilson,  S.  and  Maclean,  p.  211)  that  the 
office  of  tutors-dative,  constituted  by  gift  in  favour 
of  three  persons,  terminates  by  the  death  of  one  of 
them. 

"If,  then,  the  principle  thus  established  has 
application  to  the  case  of  executors-dative,  it 
would  follow  that  the  death  of  one  of  the  execu- 
tors, and  in  this  case  that  of  the  late  Peter  Dal- 
gaims, had  operated  so  as  to  cut  down  the  title  to 
sue,  which  is  here  alleged  on  the  part  of  the  pur- 
suer. But  the  Lord  Ordinary  is  not  satisfied  as  to 
the  precise  correspondence  between  the  two  offices, 
as  respects  the  characteristics  which  can  alone 
have  a  relevant  bearing  on  the  point  now  raised. 

"  Tutors  have  charge  of  the  person  of  the  pupil, 
and  consequently  the  direction  of  his  or  her  edu- 
cation ana  upbringing.  But,  as  respects  the  office 
of  executor,  the  characteristics  now  adverted  to, 
which  appear  to  have  weighed  so  much  in  the  esti- 
mation of  the  Lord  Chan^llor  in  disposing  of  the 
case  of  Scott,  are  altogether  awanting. 

"  Accordingly,  it  is  laid  down  by  Lord"  Stair 
(3,  8,  69),  *  Amongst  co-executors  the  (^ce  ac- 
cresceth  to  the  survivors,  who  are  in  the  same 
case  as  if  the  defunct  executor  had  not  been 
named,  only  in  so  far  as  the  testament  was  exe- 
cuted before  that  executor's  death  his  share  is 
transmitted  to  his  executors,  and  accresceth  not, 
but  is  transmitted  cum  onere  debUorum  dejuncti 
pro  rata.*  And,  again  (3,  8,  9),  that  '  if  any  of 
the  executors  be  dead,  the  office  accresceth  to 
the  survivors,  and  they  are  liable  and  oonvenable 
alone,'  and  so  forth. 

"  The  statement  of  the  late  Professor  Menzies, 
in  his  lectures  (page  488),  is  on  this  point  to  the 
effect  that,    'when  several    executors    die,   the 


entire  office  accrues  to  the  survivors,'  and  it  may 
therefore  be  assumed,  as  the  Lord  Ordinary  has 
seen  no  adverse  judgment  in  the  reported  cases, 
that  the  doctrine  of  Lord  Stair  is  that  which,  as 
resj)ects  this  matter,  has  been  acted  on  in  practice 
during  aperiod  long  subsequent  to  the  jud^ent 
of  the  House  of  l^rds  relative  to  the  office  of 
tutor-dative,  to  which  the  Lord  Ordinary  has  ad- 
verted, and  on  which  the  defender  so  strongly 
founds."  .... 

The  defender  reclaimed. 

Webster,  for  him,  was  heard  in  support  of  the 
reclaiming  note. 

Millar,  for  the  pursuer,  was  not  called  upon. 

At  advising. 

The  Lord  Ju£mcE-CLERK — This  case  presents 
no  difficulty.  It  does  not  appear  to  me  to  be 
necessary  to  decide  the  abstract  question,  What 
is  the  power  of  the  survivor  of  two  executors- 
dative  ?  because  the  title  of  the  pursuer  stands 
entirely  clear  on  the  face  of  the  deed  of  factory  to 
Kerr  the  defender.  The  pursuer  has  by  that 
deed  a  contract  right  to  sue  an  action  of  account- 
ing. The  provisions  of  the  deed  are  unambiguous. 
From  them  it  appears  to  me  beyond  doubt  that 
the  pursuer,  as  a  party  to  the  deed  and  as  the 
employer  of  Mr  E!err,  has  a  right  to  call  for  an 
account  of  his  intromissions  as  factor,  and  that  is 
all  the  length  we  need  go.  We  need  not  decide 
as  to  the  pursuer's  right  to  sue  for  payment.  It 
may  be  that  under  this  action  she  may  not  be 
entitled  to  get  decree  for  payment  at  all.  I  am, 
therefore,  of  opinion  that  the  5th  plea  in  law, 
stated  as  an  abstract  proposition,  is  quite  appli- 
cable to  the  present  case,  and  therefore  ouffht  to  be 
repelled  ;  but  I  think  it  right  to  say  Siat  the 
question  raised  W  it  is  entirely  different  from  that 
decided  by  the  House  of  Lords  in  Scott  v.  Stewart, 
and  I  think  it  would  be  a  bad  plea  under  any 
circumstances.  But  it  is  not  necessary  to  decide 
that,  as  the  pursuer  has  a  good  title  to  sue  other- 
wise. 

Lord  Cowan  and  Lord  Benholme  concurred. 

Lord  Neaves— On  the  general  question  which 
has  been  raised  it  is  not  necessary  to  give  any 
opinion,  but  I  concur  in  thinking  that  there  is  no 
foundation  for  such  a  doctrine.  The  office  of 
executor-dative  is  confirmed  by  the  decree  of  a 
judge,  and  it  is  quite  different  from  such  an  arbi- 
traiy  paternal  thing  as  a  gift  of  tutory,  and  when 
I  see  it  laid  down  b^  Dune  and  again  by  Erskine, 
that  there  is  no  distinction  in  this  respect  between 
executors-nominate  and  executors-dative,  I  should 
hesitate  and  require  a  strong  reason  to  say  that 
the  office  of  executor-dative  falls  on  the  death  of 
one  of  those  who  were  originally  confirmed. 

The  Lord  Ordinary's  interlocutor  was  accord- 
ingly adhered  to. 

Agents  for  Pursuer — Adam  k  Saxig;  S.S.C. 

Agents  for  Defender — Morton,  Whitehead,  & 
Greig,  W.S. 

Friday^  Nov.  16. 

SECOND    DIVISION. 

WESTERN  BANK  v.  PEDDIB  (BROOMPIELD'S 
CURATOR). 

Bank — Partner — Curator  bonis.  Held,  in  conform- 
ity with  the  judgment  of  the  House  of  Lords 
in  Lumsden  v.  Buchanan,  that  a  curator  bonis 
who  had  acquired  shares  in  a  bank  on  behalf 
of  his  ward  nad  by  the  transfer  made  himself 
a  partner  of  the  bank,  and  was  therefore  per- 
sonally liable  in  calls. 
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The  question  in  this  case  is  whether  a  judicial 
trustee,  who  acquired  seven  shares  of  the  Western 
Bank  stock  on  behalf  of  his  ward,  is  personally 
liable  beyond  the  value  of  the  curatorial  estate. 
The  shares  were  acquired  by  the  defender  by  a 
transfer  which  was  executed  by  him,  and  produced 
for  the  purpose  of  registration,  and  recortfed  in  the 
bank's  c>ooks,  in  terms  of  article  11  of  the  bank's 
contract  of  copartnership.  The  entry  of  the  trans- 
fer in  the  bank's  boolu  bore  to  be  in  defender's 
name  as  curator  bonis.  After  the  date  of  the  trans- 
fer the  dividends  on  the  shares  were  paid  to  the 
defender,  who  signed  the  dividend  warrants  there- 
for. The  defender  further,  as  a  shareholder  of  the 
bank,  and  after  it  had  stopped  payment,  exocuted, 
along  with  a  large  number  of  the  bank's  share- 
holders, a  deed  of  alteration  of  article  35  of  the 
bank's  contract  of  copartnership.  These  receipts 
were  sranted,  and  the  other  steps  were  taken,  the 
defender  says,  in  his  curatorial  capacity.  The 
ward  of  the  curator  was  a  lunatic,  and  the  estate 
is  exhausted.  The  Lord  Ordinary  (Kinloch)  held 
the  defender  personally  liable,  on  the  ground  thAt 
by  these  acts  he  made  himseljf,  and  not  his  ward, 
a  partner  of  the  bank.  His  Lordship  added  the 
following  note  to  his  interlocutor  : — 

*'  The  question  in  the  present  case  is,  whether 
the  defender,  on  whom  the  shares  in  question 
devolved,  as  ewrator  bonis  of  Mrs  Jane  Broomfield, 
is  personally  liable  in  the  calls  made  in  respect  of 
those  shares,  under  the  authoritjr  of  the  case  of 
Lumsden  v,  Buchanan,  as  decided  in  the  House  of 
Lords ;  M.  2.  695,  and  3.  89. 

*'  In  that  case,  certain  trustees  under  a  contract 
of  marriage  invested,  under  authority  of  the  con- 
tract, the  trust-funds  under  their  charge  In  West- 
em  Bank  stock.  The  bank  contract  was  sub- 
scribed by  five  out  of  six  trustees,  under  the  de- 
signation of  *■  trustees  for  Mrs  Ellen  Brown,  spouse 
ofthe  said  Charles  Wilsone  Brown,  the  majority 
sur^ivinf  being  a  quorum.'  The  Court,  by  a  ma- 
jority of  the  whole  Judges,  found  that  this  im- 
ported nothing  more  than  a  liability  as  trustees, 
and  to  the  ex&nt  of  IJie  trust-estate.  The  House 
of  Lords  reversed  this  judgment,  and  found  that 
the  trustees  who  subscribed  the  contract  had  be- 
come partners  of  the  bank,  and  were  personally 
liable  lor  the  calls.  The  sixth  trustee,  who  had 
not  subscribed,  was  found  not  liable. 

"  It  appears  to  the  Lord  Ordinary  that,  applying 
the  principle  of  this  dedsion,  the  defender,  the 
curator,  must  be  found  equally  liable  in  the  present 
case.  It  is  true  that  he  is  a  judicial  trustee — not 
a  trustee  nominated  by  a  private  party.  But  it 
appears  to  the  Lord  Ordinaiy  that  this  circum- 
stance is  not  sufficient  to  vary  the  case.  The 
curator  was  imder  no  necessity  to  accept  the  office  ; 
he  did  so  voluntarily,  and  in  the  presumable  con- 
templation of  all  its  risks.  A  part  of  the  funds 
belonging  to  the  lunatic  ward  consisted  of  shares 
of  Western  Bank  stock,  which  were  transferred  to 
the  curator  by  the  executor  of  Mr  Broomfield,  the 
lunatic's  deceased  husband,  in  name  of  her  rights 
as  his  widow.  The  curator  was  under  no  obBga- 
tion  to  register  the  transfer,  and  so  become  a 
partner  of  the  bank,  in  whatever  capacity.  He 
might  have  sold  the  shares,  which  appear  then  to 
have  been  in  the  market  at  a  premium  (the  £50 
shares  seUing  at  £82),  and  might  have  left  the 
purchaser  to  resistor  himself  as  partner.  In  place 
of  doing  so,  the  curator  accepted  the  transfer, 
registered  himself  as  partner,  and  drew  dividends 
on  the  stock.  It  is  true  that  he  accepts  the  trans- 
fer, and  is  registered  under  the  name  of  curator 
bonis  of  Mrs  Broomiield.     But  the  Lord  Ordinary 


conceives  that  under  the  judgment  of  the  Hoose 
of  Lords  this  did  not  protect  him  from  personal 
liability.  He  was  also  not  an  original  suDBcriber 
to  the  contract,  as  were  the  trustees  in  the  case  of 
Lumsden  v.  Buchanan.  But  his  registration  as  a 
partner  placed  him,  as  the  Lord  Ordinary 
thinks,  in  the  same  position.  Whilst  described 
in  the  transfer  as  curator  boms^  and  mccep^ 
ing  the  transfer  as  such,  he  at  tiie  same  time 
declares  that  *  he,  as  curator  bonis  foi*esaid,  iLerebr 
becomes  a  partner  of  the  said  bank,  and  as  sndi 
binds  and  obliges  himself  to  implement,  per- 
form, and  fulfil  the  whole  obligations  and  condi- 
tions, rules,  and  regulations,  contained  in  tlie  said 
bank's  contract  of  copartnership,  which  are  held 
as  repeated  f^eritatiM  catisa  ;  more  particularly  to 
the  effect  of  authorisinff  summary  diligence  there- 
on.' He  thus  acce})te(r  all  the  obliKations  of  the 
contract,  exactly  as  if  he  had  signed  tne  deed.  The 
ffround  of  judgment  against  him,  as  appears  to  the 
Lord  Ordinary,  is  the  same  in  the  present  case  sb 
in  the  former — viz.,  that  however  holding  and  dis- 
closing a  trust  character,  the  subscriber  to  such 
a  contract  of  copartnery,  not  guarding  himsdf 
against  liability  more  than  the  curator  did,  ii 
Imble  personally  in  the  obligation  of  a  partner  t§ 
his  copartners,  reserving  what  relief  against  othen 
may  legally  belong  to  him. 

*'  In  one  point  of  view,  the  present  case  may  be 
said  to  be  more  favourable  for  the  application  of 
the  principle  than  that  of  Lumsden  v.  Buchanan. 
In  tne  last-mentioned  case,  the  trustees  had  full 
authority  to  invest  the  trust-funds  as  they  did 
The  Lord  Ordinary  finds  it  impossible  to  say  the 
same  in  the  present  case.  He  has  a  strong 
opinion  that  it  is  not  within  the  duty  of  a  turaicff 
bonis  to  invest  the  funds  of  the  lunatic  in  the 
shares  of  a  speculative  company.  This  is  not  as 
investment  in  a  proper  legal  sense.  There  can  be 
no  doubt  that  the  curator  acted  in  the  matter  witii 
entire  good  faith,  and  in  consistency  with  a  vcfj 
common,  but  a  very  inconsiderate,  practice  of  put- 
tine  the  shares  of  such  a  bank  on  the  same  footiiig 
wiui  other  investments,  properly  so  called.  Boi 
le^pUly  he  had  no  right  (as  the  Lord  Ordinaij 
thinks)  to  expose  his  ward  to  the  risks  of  trade 
His  duty  was  to  realise  the  shares  by  a  sale  at  the 
earliest  possible  period  ;  and  no  request  by  the 
lunatic's  relatives  would  justify  his  not  perform- 
ing this  duty.  If  this  be  so,  it  affords  an  addi- 
tional argument  in  favour  of  personal  liability; 
for  if  the  transaction  was  against  law,  the  curator 
could  not  bind  his  ward,  and  could  only  bind 
himself. 

•*  The  Lord  Ordinary  was  of  the  majority  of  ^ 
Court  in  deciding  the  case  of  Lumsden  v.  Bndi- 
anan.  He  foresaw  that  the  judgment  of  the 
House  of  Lords  would  raise  manv  other  questioitf 
of  a  serious  character,  of  which  the  present  is  one 
But  it  is  his  duty  to  give  the  judgment  fair  and  full 
effect  in  every  case  to  which  in  sound  constructioo 
it  is  applicable. 

"  It  is  only  to  be  added,  on  the  subject  of  ex- 
penses, that  although  the  Lord  Ordinary  has  bj 
no  means  come  to  the  conclusion  that  it  was  in- 
competent for  the  liquidators  to  proceed  as  they 
did  by  way  of  summanr  diligence  against  the  de- 
fender, he  is  clearly  of  opinion  that  they  caonDt 
subject  the  defender  to  tne  full  expenses  of  two 
actions.  The  Lord  Ordinary  has  given  them,  as 
they  requested,  decree  in  the  ordinary  action, 
leaving  in  the  suspension  a  mere  question  of  ex- 
penses." 

The  defender  reclaimed. 

D.     F.    MoNCRBUT    and    Orr    Paterson  for 
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him  u^ed — The  defender  is  not,  in  the  sense 
of  the  Joint  -  i^tock  Companies'  Acts,  a  con- 
tributory liable  in  payment  of  calls.  He  never 
became  a  partner  of  the  Western  Bank  ;  and 
the  only  partner  having  been  Mrs  Broomfield,  the 
lunatic,  for  whom  he  was  curator,  he  is  not 
liable  beyond  the  value  of  the  curatorial  estate. 
The  curatorial  estate  beinx  exhausted,  there  is  no 
personal  chum  against  l^e  defender.  Further, 
the  defender  is  not  personally  liable,  because  in 
the  transfer  by  which  the  shares  were  acquired, 
and  by  subsequent  steps,  Mrs  Broomfield  was  re- 
cognised as  proprietrix  by  the  bank.  The  case 
of  Lumsden  v.  Buchanan  is  not  in  point,  be- 
cause there  the  estate  was  vested  in  the  person 
of  the  trustees,  who  were  held  to  be  partners  of 
the  bank,  whereas,  in  the  present  case,  the  estate 
remained  vested  in  the  person  of  the  ward.  The 
following  authorities  were  relied  upon  : — Western 
Bank,  21  D.  110 ;  Gordon,  June  13,  1842,  D.  639  ; 
1  Bell's  Appeals,  428  ;  Ferguson,  16  D.  260,  12 
and  13  Vic,  cap  41,  sec.  13;  Scott,  18  D.  624; 
M'Conochie,  19  D.  366 ;  Forbes,  7  D.  863 ;  Bell's 
Prin.  1991 ;  Lumsden,  2  Macp.  695  ;  3  Macp.  89. 

Young  and  A.  B.  Shakd,  for  the  respondent, 
answered — ^At  the  date  of  the  r^stration  of  the 
Western  Bank,  under  the  Joint-^ock  Companies' 
Acts,  the  defender  was  a  shareholder  and  partner 
of  the  company  to  the  extent  of  seven  shares  of  its 
stock  ;  ana  the  fact  of  his  being  designed  in  the 
register  of  shareholders  of  the  bank  curator  bonis 
for  "  Mrs  Jane  Broomtield,  Edinburgh,"  and  being 
s  ich  eurator  bonis,  had  not  the  effect  of  creating  in 
his  favour  any  limitation  on  his  liability  as  a  share- 
holder.   Luznsden,  ut  supra* 

At  advising. 

The  Lord  Justice-Clkrk— The  defender,  Mr 
Peddie  was  in  July  1866  appointed  by  the 
Court  curator  bonis  to  Mrs  Jane  Broomfield,  on 
the  allegation,  supported  by  medical  certificates  in 
common  form,  that  she  was,  from  mental  imbeci- 
lity, incapable  of  managing  her  own  afifairs.  From 
the  date  of  his  appointment,  the  defender  took 
the  exclusive  management  of  Mrs  Broomfield's 
affairs.  Her  only  means  consisted  of  the  claim 
which  she  had  jure  rdictae  to  one-third  part  of  the 
free  moveable  estate  of  her  deceased  husband, 
Adam  Broomfield. 

The  right  and  duty  of  defender,  as  curator  bonis, 
was  to  obtain  from  the  executor  of  Adam  Broom- 
field payment  in  cash  of  one-third  of  the  free 
realised  moveable  estate  of  the  deceased  ;  and  the 
duty  and  obligation  of  the  executor  was  to  realise 
and  divide  the  executry  estate,  and  inter  alia  to  pay 
to  the  widow  or  her  ctirator  bonis  one-third  part  of 
the  realised  produce  of  that  estate  deduces  debifis 
et  impensis.  The  curator  was  under  no  obligation 
to  take  from  the  executor  any  equivalent  for 
money,  or  to  accept  any  assignment  to  an  existing 
investment  of  the  executry  estate,  or  of  any  part 
of  it.  Least  of  all  was  he  obliged  to  accept  of  any 
transfer  of  shares  of  a  trading  company  as  an 
equivalent  for  his  or  his  warcTs  pecuniary  claim 
against  the  executor. 

But  the  curator  thought  fit  to  enter  into  an  ar- 
rangement with  the  executor  by  which  he  held 
and  admitted  (it  may  be  assumed  quite  accurately) 
that  the  amount  of  one-third  part  of  the  free  exe- 
cutry estate  was  £622,  16s.  Id.,  and  consented,  in 
satisfaction  of  his  ward's  claim  for  that  amount  of 
money,  to  take  over  seven  shares  of  the  stock  of  the 
Western  Bank,  valued  at  £639,  and  to  pay  the 
difference,  being  £16,  3s.  lid.,  in  cash  to  the  exe- 
cutor out  of  the  first  dividends  received  on  the 
stock. 


Whether  this  was  a  proper  act  of  curatorial  ad- 
ministration is  not  the  question  raised  in  the  pre- 
sent proceedings  ;  and  upon  that  question  the 
Court  desires  to  abstain  from  expressing  any 
opinion.  It  is  suflicient  for  the  present  purpose 
that  the  arrangement  was  on  the  part  of  the  cura- 
tor entirely  voluntary.  He  was  entitled  to  £622, 
16s.  Id.  in  cash,  and  he  preferred  to  take  the 
value  in  Western  Bank  stock. 

Whether  he  was  right  or  wrong  in  this  proceed- 
ing as  curator,  it  is  at  least  perfectly  clear  that  he 
had  no  power  as  curator  to  make  his  ward  a  part- 
ner of  the  Western  Bank  or  of  any  other  trading 
company,  and  any  attemprt;  to  do  so  would  have 
been  utterly  futile  ;  but,  in  point  of  fact,  he  made 
no  such  attempt. 

Mr  James  Broomfield,  who  had  been  confirmed 
executor-dative  to  his  deceased  father  Adam,  had 
these  bank  shares  carried  to  him  by  his  confirma- 
tion, but  only  on  a  title  of  administration  ;  and  he 
had  the  power  both  at  common  law,  and  by  the  ex- 
press provision  of  the  Western  Bank  contract  of 
partnership,  to  dispose  of  these  shares,  and  convey 
them  to  a  purchaser  or  other  third  party  without 
himself  becoming  a  partner  of  the  company.  But 
the  purchaser  or  other  transferee  taking  the  shares 
from  the  executor  could  acquire  them  onhr  under 
such  a  deed  of  transference  as  is  prescribed  by  the 
company's  contract ;  and  if  he  took  the  shares 
under  such  a  deed  of  transference,  he  necessarily 
thereby  became  a  partner  of  the  company. 

Now  what  the  defender  did  in  carmng  out  his 
arrangement  with  the  executor  of  Adam  Broom- 
field was  simply  to  accept  of  such  a  transfer.  By 
deed  of  transfer,  dated  7th  and  8th  August  1866, 
the  executor  transfers  the  shares  to  the  defender, 
**  as  curator  bonis  to  Mrs  Jane  Fairbaim  or  Broom- 
field ;"  and  the  defender  on  the  other  part  accepts 
of  the  transfer,  *  *  and  as  curator  bonis  foresaid  do 
hereby  aflree  to  take  and  accept  the  said  capital 
stock,  and  as  curator  bonis  foresaid  hereby  become 
a  partner  of  the  said  bank,  and  as  such  bind  and 
oblige  myself  to  implement^  pjerform,  and  fulfil  the 
whole  obligations  and  conditions,  rules,  and  regu- 
lations contained  in  the  said  bank's  contract  of  co- 
partnership, which  are  here  held  as  repeated 
bremtatis  causa.''* 

This  deed  was  recorded  in  the  register  of  trans- 
fers of  stock  of  the  company,  in  terms  of  the  con- 
tract of  copartnery  on  the  11th  August  1866. 

We  can  entertain  no  doubt  that  the  effect  of 
these  proceedings  was  to  make  the  defender  a 
partner  of  the  company  to  the  extent  of  seven 
shares  of  the  capital  stock.  It  is  in  vain  after  this 
to  appeal  to  entries  in  books  kept  by  the  officers  of 
the  company  for  the  purpose  of  showing  that  these 
officers  thought  that  the  lunatic  Mrs  Broomfield 
was  truly  the  partner,  and  not  her  curator  Mr 
Peddie.  If  they  did  think  so,  which  is  not  at  all 
probable,  they  were  altogether  wrong,  and  their 
mistake  cannot  alter  the  legal  position  of  the  de- 
fender in  relation  to  the  other  partners  of  the 
company  and  to  the  liquidator  as  representing 
them.  There  cannot,  we  think,  be  the  smallest 
doubt  that  i^ie  defender  could  not  make  his  ward 
a  partner  of  the  company  and  that  he  did  not  in- 
tend or  even  think  of  doing  or  attempting  such  a 
thing,  and  that  he  did  in  fact  make  himself  a 
partner  of  the  company. 

If  this  be  so,  it  is  in  vain  to  allege  that  he  be- 
came a  partner  of  the  company  only  as  curator 
boius,  and  is  therefore  not  liable  ultra  vatorem  of 
the  curatory  estate  ;  for  it  is  now  well  settled  that 
in  this  or  any  the  like  company  no  one  can  become 
a  partner  with  a  limited  liability  or  with  any  other 
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li&bilities  than  such  as  are  borne  in  oommon  by  all 
thepartners. 

We  are  therefore  of  opinion  that  the  Lord  Ordi- 
nary's jndxinent  is  perfectly  well  founded,  and 
must  be  adhered  to. 

The  Lord  Ordinary's  interlocutor  was  aooord- 
ingly  adhered  to. 

GonnBel  for  Porsaers — ^Mr  Young  and  Mr  Shand. 
Agents — Davidson  &  Syme,  W.S. 

Coonsel  for  Defender — The  Dean  of  Facultyand 
Mr  Orr  Paterson.    Agents— J.  &  A.  Peddie,  W.S. 


Saturday^  Nov,  17. 
FIRST    DIVISION. 

JENKINS  AND  OTHERS  v.  MUBRAY 

{ante,  vol.  ii.  p.  190). 

Jury  Trial— Special  Jvry.     In  a  right  of  way  case 

which  had  been  already  tried  by  a  common  jury, 

motion  for  a  special  jury  for  the  second  trud 

ffranted. 

This  case  was  tried  in  March  last  before  Lord 
Ormidale  and  a  common  jury,  when  a  verdict  was 
returned  for  the  pursuers.  In  July  last  this  ver- 
dict was  set  aside  as  contrary  to  evidence,  and  a 
new  trial  granted.  The  second  trial  is  to  take 
place  at  the  Spring  sittings. 

JoHKSTONK,  for  the  defender,  now  moved  that 
the  second  trial  should  take  place  before  a  special 
jury.  In  support  of  his  motion  he  referred  to 
Magistrates  of  Elgin  v.  Robertson  and  Others, 
12th  March  1862,  24  D.  788,  where  the  Lord 
Justice-Clerk  said  **  that  a  question  as  to  a  rieht  of 
road  case  is  one  which  should  be  tried  before  a 
special  jury,  for  in  these  cases  it  is  sought  to  im- 
pose a  burden  upon  heritable  property ;"  and  also 
to  Bell  V.  Reid  and  Others,  24  D.  1428,  a  right  of 
way  case  which  was  twice  tried,  and  on  the  second 
occasion  before  a  special  jury. 

MiLLAB  and  Mackintosh,  for  the  pursuers,  ob- 
jected, and  cited  Urquhart  v.  Bonnar  (vol.  ii  p. 
178) ;  but  in  answer  to  a  question  from  the  Lom 
President  stated  that  they  knew  of  no  right  of 
way  case  in  which  a  motion  for  a  special  jury  for 
a  second  trial  was  refused. 

The  Court  granted  the  motion.  The  case  was 
one  of  great  mcetv,  and  in  trying  it  a  common  jury 
had  alroady  failed.  The  pursuers  could  suffer  no 
hardship  hv  the  motion  oeing  granted,  and  the 
cases  cited  by  the  defender  were  precedents,  while 
none  were  referred  to  on  the  other  sida 

Agents  for   Pursuers— O.    ft   W.   Donaldson, 

s.sTo. 

Agents  for  Defender— Russell  ft  Kicolson,  C.S. 


Tuesday,  Nov,  IS. 

OUTER    HOUSE. 
(Before  Lord  Ormidale.) 
BBEMNER  v,  TAYLOR. 
Poor — Derivative   Settlement.      A   woman,    who 
had  an  illegitimate  pupil  child,   having  ac- 
quired a  new  settlement  in  another  parish 
through  her  marriage, — Held  (per  Lord  Ormi- 
dale)  that   that   settlement    enured   to  the 
child,  although  he  continued  to  reside  in  the 
parish  of  his  birth  with  his  maternal  grand 
father  and  did  not  reside  with  his  mother. 
Summons — Revieal^New  Ground  of  Action.    Cir- 
cumstances in  which  held  that  the  alteration 


of  the  date  when  the  pauper  first  reoeivied 
relief,  on  revisal,  was  not  the  introduction  of 
a  new  ground  of  action. 
Condietio  indebiti — Error  in  Law.     Held  that  a 
parish  who  had  repaid  advances  on  behalf 
of  a  pauper,  believing  itself  to  be  the  pariah  of 
settlement,  could  not  afterwards  claim  repeti- 
tion on  a  different  application  of  the  principle 
in  virtue  of  which  it  had  admitted  liability, 
such  error  being  error  of  law,  not  of  fact,  and 
not  grounding  a  claim  of  repetition  by  the  law 
of  Scotland. 
Mora — Taciturnity — Acquiescence.    Circumstanoea 
in   which  held  that  the  plea   of  mora   was 
not  good  to  exclude  a  claim  of  repayment. 
Modifieation  of  Erpcnwii.    Circumstances  in  which 
expenses  were  modified  from  £125  to  £100. 
In  this  action  the  parish  of  Rathven  concluded 
against  the  parish  of  Huntly  for  the  sum  of  £115, 
6s.  6d. ;  being  the  amount  of  advances  made  to  a 
pauper,  whose  settlement  was  said  to  be  in  the 
parish  of  Huntly  from  March  1847,  the    date  of 
statutory  notice,  until  1863,  and  for  relief  from 
future  advances.      The  following  facts  were  relied 
upon,  which  were  not  materially  in  dispute  be- 
tween the  parties.     The  pauuer  was  bom  in  Batii- 
ven  in  1825,  and  was  an  iUegitimate  child.     In 
1831  his  mother  married,  ana  acquired  throng 
her  husband  a  derivative  settlement  in  the  parish  of 
Huntly.     The  pauper  did  not  go  to  Hunt!  v  to  re- 
side with  his  mother  after  her  marriage,  but  re- 
mained   with  his  maternal  grandfather  in    the 
parish  of  Rathven.      In   1835  he  obtained  relief 
from  the  parish  of  Kathven  on  his  own  account, 
and  in  addition  to  this  relief  he  obtained  relief  as 
a  member  of  his  grandfather's  family  from  1838 
from  the  quoad  sacra  parish  of  £nzie,  forming  part 
of  the  parish  of  Rathven.     The  sums  obtainea  irom 
Enzie  commenced  at  the  rate  of  4s.  yearly,  and  were 
increased  until  May  1844,  when  they  ceased,  to  Uie 
sum  of  14s.     The  pauper  was  bedrid  from  1838, 
until  1845,  and  unable  to  support  himself  by  his 
own  industry.     Soon  after  the  statutory  notice  in 
1847,  Huntly  admitted  liability  as  the  parish  of  the 
pauper's  settlement,  repaid  the  advances  made  by 
Ratnven  prior  to  that  date,  and  continued  to  pay 
for  the  pauper  up  till  14th  May  1853,  at  which  oate 
there  had  been  paid  to  Rathven,  for  advances  made 
to  the  pauper,  sums  amounting  to  £32,  13b.   1  Id. 
After  tne  decision  of  the  Court  in  Hay  against 
Scott,  23d  Nov.  1852,  Huntly  recalled  iU  former 
admission  of  liability,  and  besides  refusing  further 
parent,  insisted  on  beiuA  repaid  what  had  been 
TMud  to  Rathven.     After  Deinff  threatened  with 
legal  proceedings,  Rathven  paid  back  the  said  sum 
of  £32,  13s.  lid.     It  was  maintained  in  argument 
that  this  repayment  was  made  under  protest  of 
liability,  but  the  Lord  Ordinary  found  that  that 
was  not  established.     In  February  1856,  the  Court 
decided  the  case  of  Hav  v.  Thomson,  to  the  effect 
that  an  illegitimate  child  follows  the  settlement  of 
the  mother  in  whatsoever  way  she  may  have  ac- 
quired it,  which  was  a  return  to  the  law  as  it  had 
been  interpreted  prior  to  the  judgment  of   the 
Court  in  the  case  of  Hav  v.  Scott.     Accordingly, 
Rathven  again  intimated  to  Huntly  that  Huntly 
was  the  parish  of  settlement,  and  claimed  repay- 
ment of  advances  from  1847  to  the  date  of  the  first 
statutory  notice,  and  further  relief.      Huntly  re- 
fused to  admit  the  claim,  and  after  a  lengthened 
correspondence,  in  which  the  claim  was  oontinn- 
ously  asserted  by  Rathven,  Rathven  raised  an  ac- 
tion against   Huntly,  with  conclusions  as  above 
stated.     In  the  simunons  it  was  stated  that  relief 
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was  first  administered  in  1838,  bat  this  date  was 
.  chansed  in  the  revised  paper  to  1835. 

Before  closing,  a  proof  was  allowed  by  the  Lord 
Ordinary,  the  import  of  which,  according  to  his 
judgment,  in  which  parties  acquiesced,  was  to 
establish  the  foregoing  facts.  The  case  was  argued 
on  the  merits  last  session,  and  was  to-day  finally 
disposed  of  on  the  reserved  question  of  expenses. 

On  the  merits, 

W.  A.  Beowk  (with  him  Solicitor-General 
YouNO)  aigued — By  her  marriage  the  pauper's 
mother  acquired  a  settlement  in  the  parish  of 
Huntly,  which  enured  to  her  illegitimate  son,  and 
the  pauper  being  bedrid  from  a  period  when  he  had 
that  settlement,  and  was  in  pupUarity,  was  unable 
to  acquire  any  other  settlement  for  himself.  The 
parish  of  Huntly  is  therefore  Uable  as  the  parish  of 
settlement  from  1847,  the  date  of  the  first  statu- 
tory notice.  The  repayment  made  to  Rathven  of 
the  sum  of  £32,  13s.  lid.  was  made  under  protest, 
and  cannot  be  founded  on  as  an  admission  of  lia- 
bility. The  alteration  in  the  revised  paper  does 
not  introduce  a  new  groimd  of  action.  Hay  v, 
Thomson,  6th  Feb.  1856,  18  D.  510 ;  Greig  v. 
Adamson  &  Orai^,  2d  March  1865,  3.  Macp.,  575. 

Balfour  (with  him  A.  R.  Clark)  for  the  de- 
fender, answered — The  pauper  never  having  lived 
with  his  mother  in  the  parish  of  Huntly,  and 
never  having  been  a  member  of  her  husband's 
family,  did  not  acquire  a  settlement  through  her 
in  the  parish  of  Huntly.     Even  if  the  pauper  ac- 

?uired  a  derivative  settlement  in  the  parish  of 
tuntly  at  the  date  of  his  mother's  mamase,  that 
settlement  was  lost  by  his  having  resided  out  of 
that  parish,  after  he  became  sui  juris,  and  before 
he  became  a  pauper.  The  pauper's  derivative 
settlement  in  Huntly  being  lost,  his  birth  settle- 
ment in  Rathven  revived.  It  is  incompetent  in  a 
revised  paper  to  make  such  a  material  change  as 
has  been  made  here.  The  advances  made  to 
thepauper's  grandfather  from  the  ^itockf^acra  parish 
of  Enzie,  in  which  he  participated,  did  not  pauper- 
ise the  pauper  in  respect — (1)  the  advances  were 
not  made  to  nim  specially  ;  (2)  they  were  not  made 
out  of  the  parochial  funds  ;  and  (3)  they  were  in- 
sufficient to  pauperise  him  by  reason  of  their  small- 
ness.  In  no  view  can  the  pursuer  recover  the  sum 
of  £32,  13s.  lid.  repaid  to  Huntly,  that  sum  hav- 
ing  been  paid  back  in  error  not  of  fact  but  of  law ; 
and  there  being,  by  the  law  of  Scotland,  no  action 
of  condicHo  indebiU  under  such  erroneous  payment. 
Further,  the  action  is  excluded  by  mora.  Wilson 
V,  Sinclair,  7th  Dec.  1830,  4  W.  &  S.  398  ;  Dixon 
V.  the  Monkland  Canal  Company,  17th  Dec.  1831, 
W.  AS.  445. 

The  Lord  Ordinary  pronounced  the  following 
interlocutor  : — 

**JSdinburgh,  22dFebniary,  1866.— The  Lord  Ordi- 
nary, having  heard  counsel  for  the  parties,  and 
considered  the  argument,  the  proof,  and  whole 
proceedings,  Finds,  as  matters  of  fact,  that 
the  pauper,  John  Thomson,  was  bom  in  the 
parish  of  Rathven  in  December  1825  ;  that  he  is 
an  illegitimate  son  of  Ann  Copeland,  who  was 
married  on  the  17th  day  of  April  1831  to  John 
Cruickshank,  then  residing  in  the  parish  of 
Huntly ;  that  Ann  Copehmd  and  her  husband 
have  ever  since  their  marriage  resided  in  the 
parish  of  Huntly  ;  that  the  pauper,  John  Thom- 
son, has  always  resided  in  the  parish  of  Rathven, 
first  with  his  mother  till  her  marriage,  and  after- 
wards in  family  with  her  father  John  Copeland 
(his  grandfather) ;  tW  John  Thomson  has  never 
been  able-bodied,  or  able  to  earn  his  livelihood, 
and  has  since  in  or  about  1838  been  bedxid ;  that 


since  or  about  1835,  when  John  Thomson  was  still 
in  pupillarity,  he  has,  as  a  proper  object  of  paro- 
chial relief,  received  such  relief  to  some  extent 
from  the  parish  of  Rathven,  partly  directly  and  in 
his  own  name,  and  partly  throu^  and  in  the 
name  of  his  ^andfather,  John  Uopeland,  with 
whom  he  lived  in  family  as  aforesaid  :  Finds  also, 
as  matter  of  fact,  that  written  notice  was  in  March 
1847  given  in  terms  of  the  statute  for  the  parish 
of  Rathven  to  the  parish  of  Huntly,  that  John 
Thomson  was  chargeable  and  in  receipt  of  relief 
as  a  pauper,  and  tmit  the  parish  of  Huntly  was 
held  liable  in  relief  to  the  parish  of  Rathven,  for 
the  advances  made  or  to  be  made  towards  the 
maintenance  of  John  Thomson  :  Finds  also,  as 
miiatter  of  fact,  that  the  parish  of  Huntly  admitted 
its  liability  in  such  relief,  and  accordingly  paid  to 
Rathven  the  sum  of  £32,  13s.  lid.,  being  the 
amount  of  the  advances  which  had  been  made  to 
the  pauper  by  the  latter  parish  prior  to  14th  May 
1853  :  Finds  it  also  established  that  the  parish  of 
Rathven  thereafter,  in  or  about  September  1854, 
repaid  to  the  parish  of  Huntly,  on  the  demand  of 
and  threat  of  legal  proceedings  on  the  part  of  the 
latter  parish,  the  said  sum,  or  what  was  considered 
the  true  amount — viz.,  £31,  19s.  lid.,  as  never 
having  been  legally^  due,  and  that  the  parish  of 
Rathven  has  ever  since  continued  to  support  the 
pauper  John  Thomson  :  Finds  also,  as  matter  of 
fact,  that  thereafter,  on  26th  February,  1856, 
notice  in  terms  of  the  statute  was  again 
made  on  the  part  of  the  parish  of  Rathven 
to  the  parish  of  Huntly  of  the  charge- 
ability  of  John  Thomson  as  a  pauper,  and 
that  the  latter  parish  was  held  liable  in  re- 
lief to  the  former,  in  respect  of  all  advances  made 
or  to  be  made  to  him,  and  that  such  notice 
was  several  times  renewed  and  repeated  during  the 
period  from  said  26th  February  1856  to  6th  May 
1861  :  Finds  that  in  the  circumstances  the  pauper, 
John  Thomson,  has  never  had  or  acquired  a  paro- 
chial settlemeut  for  himself  independently  of  his 
mother ;  and  that  his  settlement  is  that  of  his 
mother  in  the  parish  of  Huntly :  Further  finds  and 
declares  that,  in  the  circumstances  foresaid,  the 
defender,  William  Taylor,  as  Inspector  of  Poor  for 
the  parish  of  Huntly,  and  his  successors  in  office, 
are  uable  to  relieve  the  parish  of  Rathven  of  the 
sums  of  money  already  advanced  or  incurred,  or 
that  may  be  advanced  or  incurred  on  account  of 
the  said  pauper,  John  Thomson,  since  the  26th  of 
February  1856,  so  lonff  as  he  may  remain  a  pauper, 
and  require  parochiJ  relief :  also  Finds  tne  said 
William  Taylor,  as  Inspector  foresaid,  and  his  suc- 
cessors in  office,  liable  m  pavment  to  the  pursuer 
and  his  successors  in  office,  lor  behoof  of  the  parish 
of  Rathven,  of  the  sum  of  Sixty  three  pounds 
seven  shillings  and  fivepence,  being  the  amount  of 
the  advances  to  or  on  account  m  the  said  John 
Thomson  for  the  period  since  said  26th  February 
1856  tin  the  14th  of  October  1863,  as  per  the  ac- 
count  libelled  on,  with  the  legal  interest  at  the 
rate  of  five  pounds  per  centum  per  annum  of  said 
advances  from  the  respective  dates  on  which  the 
same  were  made,  as  per  said  account,  till  paid, 
and  decerns  accordingly  :  Finds  it  unnecessary  to 
dispose  of  the  conclusions  of  the  summons  other- 
wise, except  the  conclusion  for  expenses,  in  regard 
to  which  finds  the  pursuer  entitled  to  expenses, 
subject  to  modification  ;  allows  him  to  lodge  an 
account  thereof,  and  remits  it  when  lodged  to  the 
auditor  to  tax  and  report. 

(Signed)  ''R.  Macfarlakx." 

"JSTote. — The  Lord  Ordinary  having  regard  to 
the  prior  decisions  of  this  Court,  is  unable  to  see 
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any  room  for  serious  doubt  (1)  that  the  pauper, 
Thomson,  is  not  only  now,  but  has  always  been, 
since  at  least  1835,  a  proper  object  of  parochial 
relief  ;  and  (2)  that  he  has  never  acquired  a  settle- 
ment for  himself,  but  that  his  settlement  must  be 
held  to  be  that  of  his  mother.  Hay  r.  Thomson, 
6th  February  1856,  18  D.,  510;  and  Greig  v, 
Adamson  &  Craig,  2d  March  1865,  3  Macp.,  575. 

"  The  Lord  Ordinary  cannot  give  any  effect  to 
the  defender's  criticism  on  the  terms  of  the  formal 
part  of  the  summons,  which  he  thinks  must  be  read 
in  connection  with  the  condescendence,  and  so 
reading  it  the  defender's  suggestion  to  the  effect 
that  John  Thomson  must  be  held  to  have  been, 
previous  to  1845,  not  a  pauper  but  able  to  support 
and  acquire  a  settlement  for  himself,  is  inadmis- 
sible, lior  does  the  Lord  Ordinary  see  any  suffi- 
cient reason  for  holding  that  there  has  been  an  un- 
warrantable change  in  the  revised  condescendence, 
as  compared  with  the  condescendence  before  re- 
visal. 

*■*  Neither  can  the  Lord  Ordinary  hold  that  the 
defender's  plea  of  mora  is  supported  by  the  facts 
applicable  to  the  period  for  which  his  liability  has 
been  sustained. 

'*  On  the  other  hand,  the  Lord  Ordinary  is  of 
opinion  that  the  pursuer  is  precluded  by  the  pay- 
ment to Huntly  parish  of  the  £31,  19s.  lid.  in  Sep- 
tember 1854  from  now  going  back  to  the  period 
prior  to  that  date,  and  claiming  repetition  of  that 
sum.  Supposing  it  was  paid  in  error,  as  it  appears 
to  have  be^  the  error  was  one  avowedly  of  law 
and  not  of  fact,  but  an  error  in  law  is  not  a  good  or 
sufficient  foundation  for  an  action  of  condictio  in- 
delM.  Wilson  v,  Sinclair,  7th  Dec.  1830,  4  W.  & 
8.,  398  ;  and  Dixon  v.  the  Monkland  Csmal  Com- 
pany, 17th  Dec.  1831,  5  W.  &  S.,  446. 

*-  On  examining  the  documents  in  process,  and 
more  especially  the  letters  which  pissed  at  the 
time,  the  Lord  Ordinal^  has  satisfiea  himself  that 
the  pursuer  is  in  error  in  alleging  that  the  payment 
to  Huntly  in  1854  of  the  £31,  19s.  lid.  can  be 
held  to  have  been  made  under  protest.  If  the 
Lord  Ordinary  be  right  thus  far,  it  follows,  if  not 
necessarily,  on  fair  reasoning,  that  any  statutory 
notice  which  may  have  b^  given  by  the  parish 
of  Rathven  to  the  parish  of  i£intly  prior  to  the 
payment  by  the  tormer  to  the  latter  of  the 
£31,  19s.  lid.  must  be  disregarded,  and  if  so,  the 
first  available  statutory  notice  is  that  which  was 
given  on  26th  February  1856. 

'*  Notwithstanding  the  number  of  pleas  in  law  for 
the  parties,  being  no  less  than  nine  for  the  pursuer 
and  twelve  for  the  defender,  the  Lord  Ordinary 
believes  he  has  noticed  all  the  points  of  any  import- 
ance in  the  case. 

**  The  parties  will,  of  course,  have  an  opportunity 
of  being  heard  on  the  subject  of  the  modification 
of  the  pursuer's  account  of  expenses  when  the 
auditor  nas  made  his  report ;  and  all  the  Lord 
Ordinary  has  to  say  regarding  that  matter  at  pre- 
sent is,  that  accordmg  to  the  impression  he  now 
entertains,  it  ought  not  to  be  slight,  but  consider- 
able. (Initd)  "R.M." 

Neither  party  reclaimed. 

On  the  reserved  question  of  modification  of  ex- 
penses, 

W.  A.  Brown,  for  the  pursuer,  argued — ^The 
pursuer  has  been  substantially  successful  in  the 
action,  and  therefore  the  modification  should  be 
slight.  As  to  past  advances,  he  has  got  a  judgment 
for  a  sum  greatly  in  excess  of  that  of  whidi  the 
defender  has  been  relieved,  and  he  has  been  re- 
lieved of  liability  in  all  time  to  come.  The  plea  of 
coiuUctio  indebUif  in  which  the  defender  was  found 


successful,  was  merely  incidental  to  the  case.  The 
real  issue  between  the  parties  was  the  pariah  of 
the  pauper's  settlement. 

Balfour,  for  the  defender,  answered — The  pur- 
suer has  only  obtained  jud^pnent  as  to  past  ad- 
vances for  about  one-half  of  what  he  concluded 
for.  The  argument  did  not  turn  on  the  oonsidera* 
tion  of  the  evidence  to  any  material  extent^  and 
the  greater  part  of  that  was  admitted  in  a  minnte 
adjusted  between  the  parties.  The  discussion  was 
mainly  upon  the  pleas  in  law,  and  in  an  important 
one  of  tnese  the  pursuer  was  defeated.  There 
should  be  a  modification  to  the  extent  of  at  least 
a  third,  and  there  are  circumstances  in  the  case  de> 
termining  that  the  modification  should  be  even 
greater. 

The  taxed  amount  of  the  pursuer's  expenses 
amounted  to  £125.  The  Lord  Ordinary  modified  the 
account  to  £  100,  and  decerned  for  that  amount. 

Agent  for  Pursuer— J.  C.  Baxter,  S.8.C.»  and 
James  Gordon,  Solicitor,  Keith. 

Agents  for  Defender-^ibeon-Craig,  Dalziel,  & 
Broies,  W.S. 

OUTER    HOUSE. 
(Before  Lord  Baroaple.) 
HAIIVEY,  BRAND,  AND  CO.  V.  ANDERSON. 
Bankruptcy — Trmtee—BiU  of  Exchange — Plecu  of 
Comjietisation  by  Creditors  of  Bankrupt.     A 
firm  accepted  bills  to  bankrupts  the  da^  before 
they  stopped   payment.      Sequestration  waa 
afterwards  awarvled.      The  acceptors  of  the 
bills  claimed  right  to  plead  compensation  in 
respect  of  other  debts  due  to  them  by  the 
bankrupts,   and  applied  for  interdict  against 
the  trustee  indorsing  or  negotiating  the  bills. 
Held  by  Lord  Baroaple  (and  acquiesced  in) 
that  the  trustee  was  not  entitled,  bv  indorsing 
the  bills  to  a  third  party,  to  defeat  the  ac- 
ceptors' plea  of  compensation,  and  interdict 
acoordin^y  granted. 
This  is  a  suspension  and  interdict  at  the  in- 
stance of  Harvey,   Brand,    &  Co.,    of    London, 
against  William  Anderson,  accountant  in  Glasgo^ir, 
trustee  on  the  sequestrated  estate  of  Bucluuian, 
Hamilton,  &  Co.,  merchants  in  Glasgow. 

For  several  years  prior  to  their  bankruptcy, 
Buchanan,  Hamilton,  &  Company  had  ver^  ex- 
tensive business  transactions  with  the  complainera, 
Harvey,  Brand,  &  Company.  In  the  course  of 
these  transactions  a  very  large  amount  of  foreign 
produce  imported  into  this  country  was  intrusted 
by  Buchanan,  Hamilton,  &  Company  to  Harvey, 
Brand,  &  Company,  for  realisation  in  London.  The 
complainers  were  bound  to  account  to  Buchanan, 
Hamilton,  &  Company  for  the  proceeds  realised  by 
the  sale  of  the  said  produce,  and  they  charged  and 
were  allowed  a  commission  on  the  proceeds  so  i 
Used. 

When  the  shipping  documents  for  each 
sive  shipment  of  produce  were  placed  in  the  hands 
of  Harvey,  Brand,  &  Company,  it  was  generally 
arranged  between  Buchanan,  Hamilton,  &  Com- 
pany and  them,  that,  in  anticipation  of  the  realisa- 
tion of  the  produce,  they  should  grant  their  accept* 
ances  to  Buchanan,  Hamilton  &  Company  for  a 
stipulated  proportion  of  the  invoice  value  of  that 
particular  shipment.  These  bills  were  generally 
drawn  payable  at  six  months'  date,  and  during  the 
interval  between  the  dates  of  the  bills  and  their 
maturity  the  shipment  was  realised,  and  the  oom- 
plainers  from  that  source  were  placed  in  funds  to 
meet  their  acceptance  against  it. 
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In  accordance  with  the  establiahed  course  of 
des^ngs  and  transactions  between  the  parties, 
Buchanan,  Hamilton,  &  Company,  on  4tn  April 
1865,  transmitted  to  the  complainers  certain  ship- 
ping documents  for  prodace  of  the  invoice  value  of 
£13,337,  138.  5d.  These  documents  were  sent  by 
Buchanan,  Hamilton,  &  Company  to  the  com- 
plainers, enclosed  in  a  letter  in  the  following 
terms  : — "  We  beg  herewith  to  hand  you  the  fol- 
lowing documents  for  produce— viz.  : — 

1.  Invoice  and  B/L,  40  bales  silk,  p. 

*Overland,'  costing  20,071  dols., 

at4s.  9id. £4787  15    6 

2.  Invoice  and  B/L,  865  pkgs.  tea,  p. 

'  Beatrice,'  policy  in  North 
China  Co.  Ts.,  8680,  at  6s.  6d., 
£2788,  10s 2656  10    0 

3.  Invoice  and  B/L,  1181  bags  coffee, 

p.  'Nerval' 4329    0    8 

4  Invoice  and  B/L,  1331  buffaloe 

Hides,  p.  *  Nerval ' 63115    4 

5.  Invoice  and  B/L,  500  boxes  pearl 

sago,  p.  'Nerval' 422  16    0 

6.  Invoice  and  B/L,  869  bags  sago 

flour,  p.  •  Norval ' 610    8    0 

£13,337  13  5  " 
The  receipt  of  these  shipping  documents  was  ac- 
knowledged by  the  compUiners  by  letter  to 
Buchanan,  Hamilton  &  Company,  dated  5th  April 
1865. 

On  13th  April  1865  Buchanan,  Hamilton,  ft  Com- 
pany drew  upon  the  complainers  four  drafts  or 
bills  for  £3350,  £1850,  £3000,  and  £1100,  amount- 
ing in  all  to  £9300,  and  all  payable  six  months 
after  date.  The  said  drafts  or  bills  were  by 
Buchanan,  Hamilton,  k  Company  transmitted  to 
the  complainers  for  acceptance,  in  a  letter  dated 
13th  April  1865,  in  the  following  terms  :— "  Please 
accept  and  return  the  enclosed  drafts  against  pro- 
duce—viz., 

**  £3350  against  40  bales  silk,  p.  *  Overland.' 

1850      „     865  pks.  tea  p.  *  Beatrice.' 

3000      „     produce  p.  •NonraL* 

1100      »  n      p.        „ 

£9300." 
The  said  four  drafts  or  bills  were  aooepted  b^  the 
complainers,  and  returned  to  Buchanan,  Hamilton, 
k  Company,  enclosed  in  a  letter  dated  15th  April. 
On  14th  April  1865  Buchanan,  HamUtoo,  k  Co. 
havinff  become  insolvent,  stopped  payment,  and  on 
26th  July  1865,  their  estates  were  sequestrated. 
The  four  bills  were  not  discounted,  but  the  trustee 
refused  to  deliver  them  up  to  the  complainers  to  be 
cancelled,  and  threatened  to  negotiate  them. 

The  complainers  thereupon  presented  this  sus- 
pension, in  which  they  asked  the  Court  to  * '  interdict, 
Srohibit,  and  discharge  the  said  ret^ndent  from 
iscounting,  or  endorsing  or  negotiating,  or  pro- 
testing, or  demanding,  or  enforcing  payment,  or 
deaJing  with  aU  or  any  of  the  four  drafts,  all  drawn 
by  the  bankrupts,  Buchanan,  Hamilton,  and  Com- 
pany, merchants  in  Glasgow,  in  their  own  favour, 
upon,  and  accepted  by  we  complainers,  all  dated 
13th  April  1865,  payable  six  months  after  date, 
for  the  respective  sums  of  £3350,  £1850,  £3000, 
and  £1100,  and  also  from  discounting  or  endorsing, 
or  negotiating,  or  demanding,  or  enforcing  pay- 
ment of,  or  dealing  with  a  £aft,  dated  Penang, 
8th  March  1865,  drawn  for  £2500,  by  William 
Hall  k  Company,  upon  the  complainers,  in  favour 
of  the  bankrupts,  Messrs  Buduman,  Hamilton,  k 
Company,  payable  six  months  after  sig;ht,  and  ac- 
cepted by  tne  complainers  on  15th  Apnl  1865." 


The  note  of  suspension  was  passed,  and  a  record 
thereafter  made  up  and  closed.  The  complainers 
averred — 

(Beas.  4.)-— After  crediting  the  proceeds  of  all 
produce  realised  prior  to  30th  November  1865, 
there  remained  a  balance' of  £121,104,  78.  6d.  due 
by  the  bankrupts  to  the  complainers.  The  esti- 
mated value  of  produce  and  securities  belonging  to 
the  bankrupts  remaining  in  the  complainers'  himds 
at  that  date  was  £71,(%9,  leaving  an  unsecured 
balance  of  £50,035,  7s.  6d.  The  sums  and  secu- 
ritiea  thus  credited  or  deducted  included  the  par- 
ticular consignments  referred  to  in  the  respondent's 
statement.  All  of  these  particular  consignments 
were  held  by  the  complainers  for  some  time  prior 
to  the  drafts  in  question  being  accepted  ;  and  when 
the  complainers  received  the  shipuing  documents 
therefor,  a  very  large  unsecured  aebt  was  due  to 
them  by  the  bankrupts,  for  which  debt  the  com- 
plainers had  a  right  of  lien  over  the  said  consign- 
ments. The  sums  above  mentioned  do  not  include 
the  amount  of  the  said  four  drafts  for  £9300,  these 
falling  to  be  stated  as  cross-entries  in  account. 

(E^.  5. )  The  transactions  between  the  com- 
plainers and  Buchanan,  Hamilton,  k  Companv 
were  of  this  nature.  Buchanan,  Hamilton,  k 
Company  sent  to  the  complainers  consignments  of 
foreign  produce,  which  the  complainers  sold  on 
their  account.  The  complainers  were  in  use  to 
accept  drafts  in  favour  of  Buchanan,  Hamilton,  k 
Company,  for  which  they  held  as  security  the 
whole  ffoods  consigned  to  them  ;  and  as  the  pro- 
ceeds of  the  consignments  were  realised,  these  pro- 
ceeds were  placeid  to  the  credit  of  Buchanan, 
Hamilton,  k  Company  in  account.  The  parties 
had  a  general  account,  on  which  the  debtor  or 
creditor  balance  arising  on  their  whole  transactions 
was  from  time  to  time  struck  and  ascertained.  By 
the  course  of  dealing  between  the  parties,  the 
whole  transactions  Mtween  them  formed  part  of 
one  seneral  account.  The  complainers,  on  the  one 
hand,  credited  the  proceeds  of  goods  received,  and 
on  the  other  hand  debited  the  drafts  accepted  by 
them  when  paid,  and  advances  and  commission. 
The  established  course  of  dealings  and  transao*. 
tions  between  the  parties  was,  that  on  receipt  of 
each  mail,  Buchanan,  Hamilton,  k  Company  sent 
to  the  complainers  all  the  free  shipping  documents 
for  produce  they  received  without  any  stipulation, 
and  it  was  afterwards  matter  of  arrangement  for 
what  amount  the  complainers  would  accept,  tak- 
ing into  consideration  not  only  the  invoice  value 
of  such  goods,  but  the  position  of  the  whole  ac- 
count at  the  time.  In  tnis  way  the  proportion  of 
an  invoice  to  be  accented  against  was  determined, 
or  whole  invoices  might  be  left  undrawn  against 
in  respect  of  the  sum  which  had  been  received  by 
Buchiman,  Hamilton,  k  Company  in  previous  aa- 
vances  or  acceptances. 

(Reas.  6.)  There  never  was  a  separate  settle- 
ment of  particular  invoices  of  produce  in  relation 
to  advances  made  against  them,  or  any  settlement 
except  in  general  account,  to  which  all  balances 
were  brought,  and  the  appropriation  of  particular 
produce  to  particular  bills  was  adopted  for  facility 
of  accounts  only,  and  from  it  being  found  in  prac- 
tice the  clearest  way  of  soonest  ascertaining  the 
real  position  of  the  ffeneral  account.  The  advan- 
tage of  this  mode  of  keeping  the  accounts  was  that 
when  a  particular  invoice  was  sold  out,  account 
sales  could  be  made  up,  the  interest  adjusted,  and 
exact  balances  carried  to  general  account,  instead 
of  leavinff  such  adjustment  and  ascertainment  of 
exact  balance  until  many  other  transactions  were 
equally  advanced  by  sales  of  produce. 
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(Reas.  7. )  In  March  1865,  letters  in  the  follow- 
ing  terms  were  sent  by  Buchanan,  Hamilton,  & 
Co.  to  the  complainers — viz.,  (1.)  A  letter  dated 
18th  March  1865,  addressed  to  the  complainers  as 
foUows — viz.,  *'  In  consideration  of  your  n>Alriwg 
advances  to  us  from  time  to  time  on  goods  con- 
signed by  us  to  you,  in  this  country  or  abroad, 
for  sale,  either  on  bill  of  lading  or  otherwise,  we 
a^ree  that  all  surplus  monies  produced  by  the  sale 
of  any  particular  consignment  or  consignments,  or 
bills  of  lading,  shall  be  applicable  by  you  towards 
and  against  aU  deficiencies  that  may  arise  from 
any  other  consignment  or  biU  of  lading  upon 
which  you  may  have  made  advances  or  come  under 
acceptance  on  our  account ;  and  we  accordingly 
give  you  a  ^neral  lien  upon  all  surplus  or  other 
monies  which  may  come  to  you,  Doth  for  defi- 
ciencies and  on  eeneral  account  of  monies  due  from 
us  to  you."  Tnia  was  enclosed  in  (2)  a  letter 
from  Buchanan,  Hamilton,  ft  Co.,  of  which  the 
following  is  an  extract :  —  "  Referring  to  your 
finn*8  notice  to  the  writer  of  15th  and  17th  inst., 
in  regard  to  you  having  a  letter  embod3ring 
the  maimer  in  which  surplus  balances  or  consign- 
ments are  to  be  held  by  you  against  deficiencies  on 
other  consiffnments,  we  now  return  the  letter  you 
wish  signed.  We  cannot  remember  whether  you 
ever  had  a  letter  to  this  efiTect  before  ;  but  we  have 
always  understood,  and  we  have  all  through 
mutually  acted  on  the  understanding,  that  you 
were  to  be  entitled  to  make  anv  surplus  on  one 
transaction  available  against  a  aeficiency  on  an- 
other. In  fact,  that  you  held  Cr.  balances  against 
Dr.  balances." 

Besides  the  said  four  drafts  by  the  bankrupts  on 
the  complainers,  the  respondent,  as  trustee  fore- 
said, also  held  a  draft  bv  William  Hall  k  Com- 
pany upon  and  accepted  dv  the  complainers,  on 
said  15th  April  1865,  dated  Penang,  8th  March 
1865,  for  £2500,  payable  to  the  order  of  the  bank- 
rupts, Buchanan,  Hamilton  &  Company,  at  six 
months'  sight,  and  thus  falling  due  on  18th  Octo- 
ber 1865.  This  draft  for  X254K)  was  forwarded  by 
Buchanan,  Hamilton,  &  Company  to  the  com- 
plainers for  acceptance  at  the  same  time  as  the 
other  drafts  before  mentioned,  and  was  returned 
accepted  on  the  same  day  as  these  drafts. 

The  trustee  denied  that  the  bills  were  accepted 
for  the  accommodation  of  the  bankrupts.  He 
admitted  that  when  the  bills  were  accepted  the 
complainers  were  not  possessed  of  property  or 
securities  belonging  to  Buchanan,  Hamilton,  & 
Company  sufficient  to  pay  the  debt  due  to  them  ; 
but  ne  averred  that  the  value  of  the  produce 
against  which  the  four  bills  were  accepted  was 
considerably  in  excess  of  the  amounts  of  these 
bills.  He  further  averred  that  the  produce  or  the 
proceeds  thereof  had  been  claimea  from  him  by 
the  parties  abroad  who  had  consigned  the  goods  ; 
and  in  Stat.  10  it  was  averred — "The  produce 
against  which  the  four  drafts  or  bills  first  above 
mentioned  were  drawn  was  delivered  to  the  com- 
plainers by  Buchanan,  Hamilton,  &  Company, 
within  ten  days  of  their  insolvency.  If  the  said 
drafts  or  bills  were  delivered  up  to  the  complainers 
and  cancelled,  or  if  an  account  were  stated  there- 
anent  in  the  manner  contended  for  by  the  com- 
plainers, the  result  would  be  to  give  to  the 
oomplainers,  to  the  extent  of  the  value  of  the  said 
produce,  b^g  at  least  the  sum  of  £13,053,  12s. 
3d.,  a  security  for  certain  other  and  prior  debts 
due  by  Buchanan,  Hamilton,  &  Company  to 
them.  This  would  be  in  violation  and  contrary 
to  the  faith  of  the  agreement  upon  which  the  said 
produce  was  delivered  to  the  complainers,  and  the 


said  acceptances  granted  by  them.  An  unfair 
and  illegal  preference  would  thus  be  obtained  by 
the  complainers  over  the  other  onerous  creditcxv 
of  Buchanan,  Hamilton,  ft  Company.  In  like 
manner,  if  an  account  was  stated  with  reference  to 
the  said  draft  for  £2500,  or  compensation  allowed 
in  respect  thereof,  as  contended  for  by  the  oom- 
plainers, the  complainers  would  obtain,  to  the 
further  extent  of  £25,00,  an  unfair  and  illegal 
preference  over  the  other  onerous  crediton  of 
Buchanan,  Hamilton,  k  Company,  making  the 
amount  of  the  illegal  preference  which  woula  thus 
be  obtained,  £15,553,  12s.  3d.  The  respondent  is 
and  has  always  been  ready,  and  now  offers  to 
deliver  to  the  complainers,  the  said  drafts  for 
£9300,  accepted  by  them,  on  their  accounting  to 
him  for  the  produce  p.  Overland,  Beatrice,  and 
Nerval,  against  which  the  drafts  were  respectively 
drawn,  and  the  respondent  reserves  all  action, 
competent  to  him  against  the  oomplainer,  to  com- 
pel such  delivery." 

The  complainers  pleaded  : — 1.  The  said  four 
drafts  for  the  total  sum  of  £9300  having  been 
accepted  for  the  bankrupts'  accommodation,  the 
respondent,  as  their  trustee,  is  not  entitled  to 
enforce  payment  thereof  or  to  negotiate  or  dispose 
of  these  drafts.  2.  The  complainers  are  entitled 
to  set  off  and  compensate  their  claims  on  the 
bankrupts,  arising  out  of  the  complainers'  said 
acceptances  of  the  said  four  drafts  for  £9300, 
against  their  obligation  to  the  bankrupts  as  ac- 
ceptors of  the  drafts,  and  to  have  the  said  drafts 
cancelled  3.  The  complainers  are  entitled  to 
have  the  said  four  drafts  dealt  with  in  account 
between  them  and  the  bankrupts'  estate  in  the 
maimer  stated  in  the  account  produced  with  said 
affidavit.  4.'>The  complainers,  in  a  question  with 
the  bankrupts  and  also  with  their  trustee  in  bank- 
ruptcy, are  entitled  to  compensate  and  set  off 
against  their  liability,  arising  out  of  their  accept- 
ances of  the  whole  (Irafts  in  Question  for  the  total 
sum  of  £11,800,  the  unsecured  debt  due  to  them 
hj  the  bankrupts.  5.  The  respondent  haa  no 
higher  right  or  privilege  in  regard  to  any  of  the 
drafts  in  Question  than  the  bankrupts,  and  is  sub- 
ject to  all  exceptions  and  objections  pleadable 
against  them.  6.  The  pleas  stated  by  the  respon- 
dent are  unfounded  in  fact  and  in  law,  and  ought 
to  be  repelled.      The  respondent  has  stated  no 

grounds  in  fact  or  in  law  wnich  can  entitle  him  to 
ave  the  interdict  recalled  or  refused 
The  respondent  pleaded  : — 1.  The  complainers 
are  not  entitled  to  nave  the  first  four  drafts  above 
mentioned  delivered  up  and  cancelled,  or  to  have 
an  account  thereanent  stated  in  the  manner  con- 
tended for  by  the  complainers,  in  respect  that  the 
acceptances  of  the  said  drafts  formed  a  Bpecial 
advance  against  the  produce  placed  in  their  hands 
for  realisation  as  aforesaid,  and  that  in  the  said 
produce  the  complainers  received  full  value  for  the 
said  acceptances.  2.  The  complainers  are  not  in 
the  circumstances  entitled  to  have  the  debts  con- 
stituted bv  the  said  bills  set  off  against  or  com- 
pensated by  any  unsecured  balance  of  debts  due 
to  them  by  Buchanan,  Hamilton,  ft  Company.  3. 
The  complainers  are  not  entitled  to  have  the  said 
drafts  delivered  up,  or  to  have  the  set-off  claimed, 
in  respect  that  they  would  thereby  obtain  an 
unfair  and  illegal  preference  over  the  other  onerous 
creditors  of  Buchanan,  Hamilton,  &  Company.  4. 
The  alleged  right  of  compensation  or  offset  is  un- 
founded, in  respect  that  the  drafts  in  question 
were  accepted  after  the  insolvency  and  stoppage 
of  Buchanan,  Hamilton,  &  Company.  5.  The 
letters  founded  on  by  the  complainers  in  Reason  7 
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are  of  no  force  or  effect  agaiiLst  the  respondent  as 
trustee  foresaid,  in  respect  that  the  said  letters 
were  granted  on  the  eve  of  bankruptcy.  6.  The 
claim  of  compensation  or  offset  made  by  the  com- 
plainers  in  regard  to  the  draft  for  £2500  is  un- 
founded. 7.  The  complainers'  statements  are  irre- 
levant, and  their  pleas  are  untenable,  and  the 
prayer  of  the  note  snould  be  refused  with  expenses. 
Th«  Lord  Ordinary  pronounced  the  following 
interlocutor,  which  has  been  acquiesced  in  : — 

'' Sdinfjurgh,  20ih  July  1866.— The  Lord  Ordi- 
nary  having  heard  counsel  for  the  parties  and  con- 
sidered the  closed  record,  productions,  and  whole 
process,  Finds  that  the  complainers  are  entitled  to 
have  the  subsisting  interdict  kept  up  until  the 
parties  shall  have  had  an  opportunity  of  obtaining, 
m  proceedings  compnetent  for  that  purpose,  final 
judmnent  as  to  the  rights  of  parties  with  reference 
to  Sxe  bills  in  question  :  Continues  in  hoc  statu 
the  interdict  formerly  granted  :  Meantime  super- 
sedes farther  consideration  of  the  cause,  and  re- 
serves the  question  of  expenses. 

"  E.  F.  Maitland. 
**  Note. — It  does  not  appear  that  this  suspen- 
sion and  interdict  is  the  proper  process  in  which 
to  obtain  a  decision  as  to  the  ultimate  rights  of 
parties  in  reference  to  the  bills  in  question.  The 
present  judgment  is  merely  tentative ;  the  views  on 
which  it  is  rested  being  formed  only  for  the  purpose 
of  deciding  whether  the  interdict  should  be 
declared  perpetual,  or  at  least  continued  in  hoe 
gtatUj  or  snould  now  be  absolutely  refused.  But 
as  the  case  was  fully  argued,  and  the  parties  con- 
curred in  wishing  mm  to  do  so,  the  Lord  Ordinary 
will  state  the  views  as  to  the  legal  position  and 
rights  of  parties  in  reference  to  the  bills,  which 
lead  him  to  the  conclusion  that  the  complainers 
are  entitled  to  have  their  interests  protected  b^ 
interdict,  at  aU  events  until  such  time  as  a  deci- 
sion can  be  obtained  upon  the  questions  of  right 
between  the  parties.  If  he  had  oeen  satisfied  of 
the  soundness  of  the  l^al  views  maintained  by  the 
respondent,  he  must  nave  at  once  refused  the 
interdict. 

**The  bankrupts  Buchanan,  Hamilton,  &  Co., 
in  Glasgow,  were  in  the  practice  of  consignins 
goods  to  the  complainers  in  London  to  be  disposed 
of  on  their  account  and  of  drawing  bills  in  their 
own  favour  on  account  of  the  consignments.  Im- 
mediately before  the  bankruptcy  they  drew  four  such 
bills  amounting  to  £9300  for  consignments,  of  which 
they  had  recently  sent  the  complainers  invoices 
and  bills  of  lading.  These  bills  were  returned 
accepted  by  the  complainers.  The  respondent, 
the  trustee  m  the  sequestration,  maintains  that  the 
transaction  constituted  an  illegal  preference  but 
the  interdict  does  not  interfere  with  any  remedy 
which  he  may  be  entitled  to  on  that  ground,  and 
it  is  unnecessary  to  consider  the  point.  At  the 
date  of  the  bankruptcy  these  blUs  were  still  in  the 
hands  of  the  bankrupts,  and  they  have  been  in- 
dorsed to  the  trustee,  and  are  now  held  by  him. 
The  complainers  seek  to  have  him  interdicted 
from  negotiating  or  taking  action  on  them,  on  the 
ground  either  tnat  they  are  to  be  treated  as  ac- 
commodation bills,  or  that  the  complainers  are  en- 
titled to  set  off  against  them  a  debt  of  larger  amount 
due  to  them  by  the  bankrupts,  and  that  the  trustee 
is  not  entitled  by  indorsing  them  away  to  duuige 
the  position  of  parties  after  the  bankruptcy. 

"In  support  of  the  view  that  they  were  merely 
accommodation  bills,  the  complainers  founded  upon 
a  correspondence  between  the  parties  by  which  the 
bankrupts  gave  them  a  general  lien  on  the  proceeds 
of  goods  realised  by  them.      The  complainers  re- 


ferred to  this  correspondence  as  establishing  a 
mode  of  dealing  under  which  their  acceptances  to 
the  bankrupts  were  no  longer  to  have  relation  to 
specific  consignments,  but  each  consignment,  as  re- 
ceived, was  to  become  the  subject  of  a  general  lien 
for  the  balance  of  the  whole  account  current  be- 
tween the  paities.  The  Lord  Ordinary  does  not 
take  this  view  of  the  correspondence,  and  if  the 
case  of  the  complainers  had  depended  upon  it,  he 
would  not  have  been  prepared  to  continue  the  in- 
terdict. He  thinks  it  was  plainly  intended,  that 
as  formerly,  and  consistently  with  general  usage, 
each  consignment  was  to  be  the  subject  of  separate 
drafts  ;  and  that  it  was  only  the  surplus  of  pro- 
ceeds, beyond  the  amount  to  which  thev  had  been 
anticipated  by  the  acceptance  of  bills  specially 
drawn  against  them,  that  was  to  be  subject  to  a 
general  hen.  He  does  not  think  that  the  bills 
drawn  after,  any  more  than  before  the  agreement 
constituted  beK>re  the  correspondence,  can  be 
treated  as  in  a  proper  sense  accommodation  bills. 
They  were  drawn  against  the  proceeds  of  particu- 
lar consignments  then  in  the  hands  of  the  com- 
plainers, as  for  instance,  the  first  of  the  bills  now  in 
question  is  *for  value  received  in  produce  per 
"  Overland  "  40  bales  sUk.'  And  in  regard  to  the 
bills  in  question,  the  consignments  against  which 
they  were  respectively  drawn  have  realised  more 
than  the  amount  of  the  bills.  In  these  circum- 
stances the  complainers  were  bound  to  the  bank- 
rupts to  retire  the  bills,  being  entitled  to  reim- 
burse themselves  out  of  the  proceeds  in  their  hands. 

"But  the  question  remains  how  the  mutual  claims 
of  the  parties  are  to  be  dealt  with  in  the  event, 
which  has  occurred,  of  the  bankruptcy  of  Buchanan, 
Hamilton,  &  Co.  while  the  biUs  were  still  in  their 
hands.  It  appears  to  the  Lord  Ordinary  that  so 
long  as  they  continued  in  the  hands  of  Buchanan 
Hamilton  &  Co.  before  their  bankruptoy,  the  bills 
must  be  held  merely  to  have  constituted  or  repre- 
sented a  portion  of  the  liability  of  the  complainers 
to  accoimt  to  them  for  the  proceeds.  They  could  uot 
add  to  the  amount  of  that  liability.  In  this  view 
of  the  matter  the  complainers  must  have  been  en- 
titled to  set  off  the  debt  due  by  Buchanan,  Hamil- 
ton, &  Co.  to  them  against  their  liability  for  the 
proceeds  of  the  consignments— partly  represented 
oy  the  bills,  or,  what  is  the  same  thing,  against 
their  Uabiliiy  for  the  amount  of  the  bills,  and  for 
the  imconstituted  balance  of  the  proceeds.  The 
mere  fact  of  the  bankruptcy  could  not  make  any 
change  as  to  this,  and  the  complainers  would  still 
be  entitled  to  plead  compensation  in  the  same  way 
if  the  trustee  should  sue  them  as  indebted  to  the 
bankrupts ;  and  the  Lord  Ordinary  thinks,  in 
claiming  as  creditors  on  the  bankrupt  estate,  they 
would  he  entitled  to  require  the  trustee  to  adjust 
the  account  between  the  parties,  so  as  to  give 
them  the  benefit  of  their  right  of  compensation,  and 
to  rank  them  for  the  balance. 

"The  real  question  between  the  parties  is  whether 
the  trustee  can  be  restrained  from  indorsing  the 
bills  to  a  third  party  for  value,  so  as  to  deprive 
the  complainers  of  the  compensation  which  they 
could  plead  against  the  trustee  himself.  The 
parties  were  unable  to  adduce  authority  upon 
this  point,  and  the  Lord  Ordinary  has  not  found 
any.  If  the  bankrupts  had  discounted  the  bills 
even  at  the  last  moment  before  their  bankruptoy, 
the  complainers  must  have  retired  them,  and  would 
have  lost  the  benefit  of  compensation  acainst  the 
bankrupt  estato.  The  circumstance  wat  they 
were  indebted  to  the  complainers  in  much  more 
than  the  amount  of  the  bills  could  not  put 
even  the  bankrupts  in  bad  faith  in  diacountmg 
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them,  for  they  had  given  full  value  for  them  in 
the  produce  against  which  they  were  drawn,  and 
they  got  them  for  the  express  purpose  of  being 
discounted.  But  the  Lord  Ordinary  is  of  opinion 
that  the  bankruptcy  having  taken  place,  and 
the  complainers  having  intimated  that  they  hold 
the  debto  compensated,  the  trustee  is  not  now 
entitled  to  discount  the  bills  for  the  purpose 
of  defeating  the  plea  of  compensation  at  pre- 
sent available  to  the  com{>lainer8.  He  thmks 
it  is  involved  in  the  principles  of  bankrupt 
law,  as  they  have  gradually  come  to  be  esta- 
blished, both  here  and  in  England,  that  the  state 
of  indebtedness  bv  or  to  the  bankrupts,  as  that  is 
to  be  ascertained  by  the  rules  for  balancing  ac- 
counts in  buikruptcy,  shall  be  fixed  as  at  the  date 
of  the  bankruptcy,  and  shall  not  be  altered  by  either 
party  to  the  prejudice  of  the  other.  No  third 
party  is  at  present  interested  in  this  question  be- 
tween the  complainers  and  the  trustee  in  the  se- 
questration, and  it  is  thought  that  the  complainers 
are  entitled  in  respect  of  the  bankruptcy  to  have 
effect  given  to  their  rights  as  they  now  stand, 
without  being  liable  to  have  them  defeated  by  a 
third  party  being  brought  in  as  discounter  of  the 
bills.  It  results  from  bankruptcy  that  parties  having 
accounts  with  the  bankrupt  are  entitled  to  bring 
them  to  an  immediate  close,  and  to  plead  compen- 
sation or  retention  in  respect  even  or  future  or  il- 
liquid claims,  as  equivalent  to  payment.  The 
Lord  Ordinary  thinks  it  is  not  in  the  power  of  the 
trustee  in  the  sequestration  to  postpone  or  set 
aside  this  equitable  balancing  of  the  account  by 
assigning  his  claim  to  a  third  party,  so  as  to  defeat 
the  plea  of  compensation. 

*'  There  is  a  nfth  bill  included  in  the  application 
for  interdict,  which  is  in  a  different  situation  from 
the  other  four,  in  so  far  as  it  is  drawn  by  Hall  & 
Co. ,  of  Penang,  upon  and  accepted  by  the  com- 
plainers in  favour  of  the  bankrupts.  In  the  view 
which  the  Lord  Ordinary  takes  of  the  question  this 
bill  must  be  dealt  witn  in  the  same  way  as  the 
others.  It  would  have  been  different  if  he  had 
proceeded  on  the  ground  contended  for  by  the 
complainers,  that  the  other  four  were  accommoda- 
tion bills.  "E.  F.M." 

Counsel  for  Complainers — Mr  Shand.  Agents — 
Webster  &  Sprott,  S.S.C. 

Counsel  for  Kespondent — Mr  Balfour.  Agents 
— Gibson-Craig,  DaLdel,  and  Brodies,  W.S. 

WHEATCROFT  &  TURNER  V.  HAWTHORNS 
AND  COMPANY. 

MP. — ^HAWTHORNS  AND  CO.  V.  M'FARLANE 
AND  SON  AND  OTHERS. 

Arrestment — Double  Distress^ English  Firm.  Held 
by  Lord  Barcaple  (and  judgment  acquiesced 
in)  that  an  arrestment  against  one  of  the  part- 
ners of  an  English  firm,  used  in  the  hands  of 
Scotch  debtors  to  the  firm,  did  not  entitle 
the  debtors  to  refuse  payment  of  their  debt  or 
to  bring  an  action  of  multiplepoinding. 

In  the  first  of  these  actions  Wheatcroft  & 
Turner  who  are  wire  and  india  rubber  merchants 
in  Derby,  sued  Hawthorns  and  Company,  engineers 
in  Leith,  for  the  sum  of  £53,  8s.,  as  the  price  of 
a  quantity  of  india  rubber  goods  which  were  sold 
and  delivered  to  them  by  the  pursuers  on  23d 
September  1865.  The  defenders  admitted  the 
debt,  but  refused  payment  on  the  ground  that 
they  had  been  interpelled  by  an  arrestment  used 
in  their  hands  against  Thomas  Turner,  one  of  the 
individual  partners  of  the  pursuers'  firm.     This 


arrestment  had  proceeded  on  the  dependence  of 
an  action  of  damages  at  the  instance  of  MTarlane 
&  Son,  wire  merchants  in  Leith,  against  Turner, 
who  had  formerly  been  in  their  emplo3rment. 
The  defenders  averred  that  they  were  advised 
that  it  miffht  be  held  that  the  said  arrestment 
attached  ue  share  or  interest  of  Turner  in  the 
sums  sued  for,  and  that  they  would  not  be  in  safety 
to  make  payment  to  the  pursuers  until  the 
arrestment  was  withdrawn.  By  the  law  of 
England,  an  unincorporated  partnership  is  not  a 
distinct  person,  and  cannot  sue  in  the  partnership 
name.  Neither  can  it  possess  any  property  or 
funds,  but  what  is  called  the  property  of 
the  firm  is  the  property  of  the  partners 
composing  it  in  the  proportion  of  their  rc^P^- 
tive  sharas  in  the  copartnery  concern.  Tney 
therefore  contended,  in  point  of  law,  that  the 
action  was  unnecessary,  in  respect  ( 1 )  that  they  were 
and  had  been  all  along  willing  to  make  payment 
to  the  pursuers  of  the  sum  sued  for,  on  the  arrest- 
ment in  their  hands  being  withdrawn  ;  (2)  that 
they  had  and  now  again  tenderea  payment  of  the 
proportion  of  the  sum  sued  for  effeiring  to  the 
partners  of  the  pursuers'  company  other  than 
Turner ;  and  (3)  that  the  action  should  be  sisted 
till  an  action  of  multiplepoinding  was  brought  to 
have  the  matter  determined  as  among  the  whole 
parties  interested.  After  lodging  these  defences 
m  the  action  of  constitution,  Hawthorns  &  Com- 
pany raised  an  action  of  multiplepoinding  in  which 
they  called  M'Farlane  &  Son  and  Wheatcroft  & 
Turner  as  defenders.  They  maintained  that  in  the 
circumstances  which  have  been  stated  above  there 
was  double  distress,  and  it  was  necessary  and 
they  were  entitled  to  raise  the  multiplepomding 
in  which  the  rights  and  interests  of  all  parties 
might  be  judicially  determined.  Defences  and 
objections  to  the  action  were  lodged  by  Wheat- 
croft and  Turner,  in  which  they  maintsoned  that 
the  fund  in  meilio  being  due  to  them,  and  no  arrest- 
ment having  been  laid  against  them  in  the  hands 
of  the  raisers,  there  was  no  double  distress  nor  any 
conflicting  claim  in  reference  to  the  fund  or  any 
part  thereof,  and  that  the  action  was  unnecessary 
and  incompetent.  Hawthorns  ft  Company  moved 
to  have  the  action  of  constitution  sisted  till  the 
determination  of  the  action  of  multiplepoinding, 
but  this  motion  was  refused  by  the  Lord  Ordinary. 
A  record  was  thereupon  maae  up  in  each  action 
and  both  cases  were  debated  together. 

Frasbr  and  Strachan  argued  for  Wheatcroft 
and  Turner,  that  their  claims  under  these  actions 
must  be  determined  by  the  law  of  Scotland,  and 
that  there  was  no  question  of  English  law  involved 
in  the  matter.  It  was  a  well-lmown  and  recog- 
nised rule  of  international  law,  that  whatever  the 
domicile  of  the  parties  or  the  origin  of  the  right, 
the  remedies  and  modes  of  proceeding  must  \ye 
determined  by  the  law  of  the  country  where  the 
action  had  to  be  enforced.  They  had  nothing  to 
do  here  with  the  constitution  of  EugUsh  compa* 
nies,  or  the  respective  rights  and  interests  of  the 
company  and  individual  partners.  These  suits 
related  to  the  enforcement  or  discharge  of  obliga- 
tions to  the  company  and  fell  to  be  determined  by 
the  lex  fori.  If  it  were  held  otherwise,  no  debt 
due  to  a  foreign  company  could  be  recovered  or 
discharged  in  this  country  without  an  inquiry  as 
to  the  partnership  laws  of  the  country  where  the 
company  was  domiciled,  and  the  individual  rights 
of  the  various  partners.  The  rights  of  Wheatcroft 
and  Turner  must  therefore  be  dealt  with  in  these 
actions  on  the  same  footing  as  if  they  were  a 
Scotch  company.     It  was  settled  by  the  law  of 


Digitized  by 


Google 


1866.] 


The  Scottish  Law  Reporter. 


31 


Scotland,  that  a  debt  due  to  a  company  was  not 
attached  or  in  any  way  affected  by  an  arrestment 
against  an  individual  partner.  (Ersk.,  3.  3.  24. 
Bell's  Com.,  voL  2.  612.)  There  was  therefore  no 
ground  for  the  action  of  multiplepoinding.  By 
She  law  of  Scotland  such  an  arrestment  did  not 
affect  the  company  debt,  and  there  was  therefore 
no  double  distress,  nor  any  sround  for  making  the 
fund  the  subject  of  a  multiplepoinding. 

A.  R.  Clark  and  Maclkan,  for  Hawthorns  and 
Company  maintained  (1)  that  it  was  not  clear  that 
by  Scotch  law  an  arrestment  against  an  individual 
partner  did  not  attach  company  funds ;  (2)  that 
it  was  a  delicate  question,  mto  which  they  were 
not  bound  to  enter,  how  far  the  law  of  England, 
as  to  the  richts  of  partners  and  the  fitcUus  of  a 
oom^y,  f eU  to  be  applied  to  the  present  case 
— ^this  was  a  question  for  the  claimants  inter  se  ; 
(3)  that  they  were  entitled  to  resist  payment  and 
raise  the  multiplepoinding  if  there  were  competing 
claims  to  tiie  same  fund,  although  one  of  these 
might  appear  to  be  much  better  founded  than  the 
others,  and  although  only  one  claimant  had  done 
diligence  ;  and  (4)  that  they  were  not  obliged  as 
arrestees  to  litigate  with  any  of  the  claimants,  and 
were  entitled  to  be  kept  free  in  paying  from  any 
risk  of  a  second  demand.  Here,  if  they  had  paid 
to  Wheatcroft  and  Turner,  they  were  liable  to  be 
sued  again  by  M*Farlane  &  Son.  The  effect  of 
the  arrestment  was  a  question  between  M*Farlane 
h  Son  and  Wheatcroft  and  Turner.  In  support 
of  this  argument  they  referred  to  Shand's  Prac- 
tice, voL  ii.  582-3,  and  cases  there  cited,  Erskine, 
4.  3.  23;  Watson  v.  Crooks  and  Douglas,  M. 
9133;  \m^v.  KaUton,  11th  Feb.  1824,  2  S.  693  ; 
Sandilands  v.  Mercer,  30th  May  1833,  11  S.  665. 

The  Lord  Ordinary  (Barcaple),  by  interlocutor 
dated  5th  July  1866  (which  nas  been  acquiesced 
in),  dismissed  the  action  of  multiplepoinding, 
and  found  the  pursuers  liable  in  expenses — re- 
ferring to  the  note  appended  to  a  iud^ent  of 
the  same  date,  pronounced  by  his  Lordship  in  the 
action  of  constitution,  in  which  his  Lordship  de- 
cerned against  the  defenders  in  that  action  for  the 
amount  of  the  debt,  with  expenses.  The  note  is 
in  the  following  terms  : — 

"  The  debt  sued  for  is  admitted,  and  the  defen- 
ders state  their  readiness  to  pay  it,  except  for  the 
arrestment  used  in  their  hands  at  the  instance  of 
a  creditor  of  one  of  the  partnera  of  the  pursuers' 
/inn.  The  defence  is  rested  upon  an  averment  in 
r^eard  to  the  law  of  England,  that  *  by  the  law 
of  Kngland  an  unincorporated  partnership  is  not  a 
distinct  person,  and  cannot  sue  in  the  partnership 
name.  Further,  by  the  said  law  a  hrm  or  partner- 
ship cannot  possess  funds  or  other  property,  but 
what  is  called  the  property  of  the  firm  is  the  pro- 
pMBrty  of  the  partners  composing  it  in  the  propor- 
tion of  their  respective  shares  in  the  copartneiy 
concern.' 

''Assuming  this  to  be  a  correct  statement  of  the 
law  of  England,  it  does  not  appear  to  the  Lord 
Ordinaiy  that  it  would  support  the  defence  which 
is  rested  upon  it.  The  circumstance  that  a  part- 
nership is  not  a  distinct  person,  and  cannot  sue  in 
the  partnership  name,  can  only  affect  proceedings 
taken  in  England.  Actions  are  eveiy  aay  brou^t 
in  Scotland  at  the  instance  of  English  partnerships 
in  the  partnership  name.  The  present  action  is  so 
brouffht  without  any  objection  oeing  taken  to  it 
on  tnat  sround.  Neither  does  it  appear  to  be 
material  uiat  it  is  averred  that  the  partnership 
cannot  possess  funds  or  property,  and  that  what 
is  called  the  property  of  tne  firm  is  the  property  of 
the  partners  in  the  proportion  of  their  respective 


shares.  It  is  not  said  that  the  partnership  cannot 
recover  and  dischaige  ft  debt,  whatever  may  be  the 
rights  of  the  partners  in  the  money  when  re- 
covered. 

*'  This  action  by  the  partnership  for  payment  of 
a  partnership  debt,  being  unquestionably  good, 
the  Lord  Ordinary  does  not  think  that  the  remedy 
can  be  interfered  with  by  a  creditor  of  one  of  tlie 
partners,  on  the  ground  that  when  recovered  it 
will  be,  in  the  proportion  of  his  share,  the  pro- 
perty of  their  debtor.  It  is  not  said  that  it  will 
not  be  Uable^  in  the  first  place,  to  the  debts  c^  the 
partnership.  Nor  is  it  said  that  even  in  EiupUmd 
.it  ought  not,  in  the  first  place,  to  be  recoverea  and 
brouffht  into  the  assets  of  the  company. 

"  The  Lord  Ordinary  thinks  that  if  the  pursuers 
had  been  a  Scotch  firm,  the  illegal  and  incompetent 
arrestment  at  the  instance  of  a  creditor  of  a  part- 
ner would  not  have  constituted  double  distress.  In 
the  view  which  he  takes  of  the  present  case,  it  is 
not  materially  different,  and  he  is  of  opinion  that 
the  defenders  were  not  entitled  to  state  the  de- 
fence, or  to  bring  the  relative  multiplepoinding." 

Agents  for  Wheatcroft  &  Tumer--J.  S.  Mack, 
S.S,C. 

Agents  for  Hawthorns  &  Company — White- 
Millar  &  Robeon,  S.S.C. 


SECOND    DIVISION. 

MUNN  V.  SHAW. 
Parent  and  Child — Filialion — Aliment.     Circum- 
stances in  which  held  that  the  pursuer  of  an 
action  of  filiation  and  aliment  had  failed  to 
establish  her  case. 

This  was  an  advocation  from  the  Sheriff  Court 
of  Renfrewshire  of  an  action  of  filiation  and  ali- 
ment, at  the  instance  of  Poor  Mary  Munn,  resid- 
ing in  Greenock,  against  William  Shaw,  juu., 
cabinetmaker  there.  The  Sheriff  -  Substitute 
(Tennent)  assoilzied  the  defender,  holding  the  pur- 
suer to  have  failed  in  establishing  her  case,  there 
being  little  evidence  in  support  of  it,  except  her 
own  deposition  ;  while,  on  tne  other  hand,  she  had 
ascribed  the  paternity  to  another  person.  The 
Sheriff  (Eraser)  adhered  to  this  judgment,  and  pro- 
nounced the  following  interlocutor  and  note,  from 
which  the  main  facts  and  arguments  relied  upon 
sufficiently  appear  : — 

*' Edinburgh,  1th  June  1866.— The  Sheriff  having 
considered  the  reclaiming  petition  for  the  pursuer, 
No.  17  of  process,  closea  record,  proof,  and  whole 
process,  refuses  tne  prayer  of  the  said  reclaiming 
petition,  dismisses  the  appeal  for  the  pursuer,  and 
adheres  to  the  interlocutor  of  the  Sheriff-Substi- 
tute appealed  against,  and  decerns. 

(Signed)        Patrick  Erases. 

'*  Note. — When  a  master  repeatedly  kisses  his 
female  servant  under  twenty  years  of  age,  and  she 
becomes  pregnant,  the  reasonable  inference  is  that 
he  is  the  father.  The  defender — a  licentiate  of  the 
U.  P.  Church — did  several  times  kiss  the  pursuer, 
his  servant,  according  to  his  own  confession,  and 
it  is  proved  that  he  had  abundant  opportunities  of 
having  carnal  connection  with  her. 

'*Had  the  matter  stood  there,  the  Sheriff  would 
have  had  no  doubt  whatever  that  the  defem  er 
must  be  found  liable  in  the  aliment  of  the  pursuer's 
child.  But,  fortunately  for  him,  he  admits  the 
fact  that  he  kissed  her  several  times ;  and  secomUy , 
there  is  the  fact  which  cannot  be  got  over,  that 
she  charged  another  man  with  being  the  father  of 
the  chilcL     TBiipi  hnira  hann  nnnM  in  nihinh  yotnr- 
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thft  •hilrli  There  have  been  cases  in  which  pater- 
nity has  been  found  established  against  a  man,  al- 
though the  woman  has  chaiged  another  with  being 
the  father.  But  in  these  cases  there  was  corrobo- 
rative evidence  of  the  pursuer's  statement  against 
the  defender.  In  tnis  case  there  is  nothing 
whatever  proved  except  the  fact  that  the  defender 
several  times  kissed. the  pursuer,  although  it  must 
be  conceded  that  the  defender  does  not  say  that  he 
kissed  her  while  he  was  elevated  after  <unner,  or 
xmder  any  unusual  excitement.  He  kisses  her  in 
his  normal  condition  ;  and  if  the  pursuer  had  not 
accused  Phillips  of  being  the  father  of  her  child, 
this  would  have  been  conclusive  against  any  ordi- . 
nary  man,  and  certainly  against  aU.  P.  licentiate. 
The  pursuer  says  that  the  accusation  against 
Phillips  was  in  joke.  The  Court  cannot  accept  this 
explanation.  Charges  like  these  are  very  serious, 
and  must  be  seriously  considered.  There  is  no 
evidence  but  the  pursuer's  own,  that  the  defender 
asked  her  to  attribute  the  paternity  to  another 
than  himself.  If  the  pursuer  is  right  in  her  asser- 
tion that  the  defender  is  the  father,  she  has  failed 
to  obtain  a  legal  recognition  of  that  right  through 
her  own  folly.  Whatever  may  be  one^  suspicions 
as  to  the  paternity  of  the  child  in  question,  it  is 
enough  here  to  say,  that  there  is  not  that  sufficient 
legal  evidence  upon  which  the  defender  can  be 
nuade  liable. 

'*  The  Sheriff-Substitute  has  found  exjsenses  due 
to  the  defender  according  to  the  usual  rule,  and  as 
the  Sheriff  has  adhered  to  the  interlocutor,  he  has 
not  interfered  with  this  finding.  At  the  same  time 
he  may  state  that  he  hopes  that  this  decree  will 
not  be  enforced  against  the  unfortunate  girl.  If 
the  Sheriff-Substitute  had  not  found  expenses  due, 
the  Sheriff  certainly  would  have  considered  this  a 
case  for  finding  none,  and  no  expenses  have  been 
found  due  since  the  appeal." 

The  pursuer  advocated. 

Mackintosh  (with  him  A.  Moncrieff)  was 
heard  in  support  of  the  note  of  advocation. 

GiFFORD  and  R.  V.  Campbell,  for  the  respond- 
ent, were  not  called  upon. 

At  advising. 

The  Lord  Justice-Clerk — We  might  go  on 
hearing  more  ingenious  comments  upon  this  evi- 
dence, but  my  opinion  is  that  the  pursuer  has 
failed  to  make  out  her  case. 

The  other  Judges  concurred  without  further  re- 
mark. 

Agent  for  Advocator— R.  C.  Bell,  W.S. 

Agent  for  Respondent— A.  Kirk  Mackie,  S.S.C. 


Thursday,  Nov.  15. 
FIRST   DIVISION. 

LINDSAY  V.  THOMSON. 
Property^  Biver  —  Tidal  Stream  —  Obstruction-- 
Proof— latue.  In  an  action  by  one  proprietor 
on  the  bank  of  a  tidal  stream  against  a  pro- 
prietor on  the  opposite  bank  for  removal  of  an 
obstruction  thereon,  issue  adjusted — and  ob- 
served that  at  the  trial  the  pursuer  would  re- 
quire to  prove  not  only  that  the  defender  had 
acted  wrongfully,  but  that  he  himself  had 
Buffered  suratantial  injury. 

This  action  at  the  instance  of  Sir  Coutts  Lind- 
say of  Balcarres,  Baronet,  against  Robert  Thom- 
son, Esa.,  concluded  that  the  embankment  erected 
by  the  defender  in  the  course  of  the  summer  or 
autumn  of  1864,  in  the  Motray  Bum,  within  the 


line  of  hif h-water  mark  of  ordinary  spring  tide% 
or  alonff  tne  south  side  of  the  said  bom,  for  a  dis- 
tance of  about  1000  feet  opposite  to  the  pursuer^s 
lands  and  farm  of  MUton,  forming  part  of  hia  es- 
tate of  Leuchars,  has  been  so  erected  or  con- 
structed wrongfully  and  illegally,  and  to  the  injury 
of  the  pursuer's  said  lands  and  {farm  of  Milton  ; 
and  that  the  defender  ought  to  be  ordained  forth- 
with to  remove  the  said  embankment  and  works 
connected  therewith,  or  otherwise  the  pursuer 
ought  to  be  authorised  to  remove  Uie  same  at  the 
expense  of  the  defender. 

The  pursuer  averred — 

(Cond.  3.)  On  the  south  side  of  the  Motray 
River  or  Bum,  and  considerably  within  hich-water 
mark  of  ordinary  spring  tides,  the  defenaer,  in  or 
about  the  summer  or  autumn  of  1864,  wrongfully 
and  illegally,  andjwithout  the  knowledge  or  con- 
sent of  the  pursuer,  who  does  not  reside  at  or  in 
the  neighbourhood  of  the  property  in  question, 
constructed  an  embankment  ex  adverso  of  the  pur- 
suer's said  lands  of  Milton,  or  part  thereof,  about 
1000  feet  in  length,  and  of  an  average  heisht  of  7 
feet  or  thereby,  and  made  and  execut^  other 
works  and  operations  in  connection  therewith  ; 
which  embankment  and  works  have 'reduced  the 
superficial  area  of  that  part  of  the  channel  of  the 
said  Motray  River  or  Bum,  along  which  the  said 
embankment  is  situated,  by  about  2  acres  1  rood 
and  9  poles.  The  embankment  has  also  reduced 
the  average  sectional  area  of  that  part  of  the 
channel  of  the  bum  which  is  situated  opposite  the 
pursuer's  said  lands,  add  where  the  said  embank- 
ment is  situated,  from  738  superficial  feet  or 
thereby  to  471  superficial  feet  or  thereby,  being  a 
diminution  of  more  than  one-fourth  of  the  sectional 
area.  The  said  embankment  has  been  constructed 
in  a  circuitous  form,  and  the  part  of  the  channel  of 
the  said  Motray  River  or  Bum  before  referred  to, 
has  been  therelW  lengthened  by  about  one-fifth. 

(Cond.  4.)  The  effect  of  the  defender's  said 
operations  is  to  raise  to  a  considerably  extent  the 
surface  of  the  water  in  the  channel  of  the  said 
Motray  River  or  Bum  opposite  the  pursuer's  said 
lands,  and  'the  velocity  of  the  stream  has  been 
thereby  increased.  Its  velocity  has  been  nearly 
doubled  at  high  water  of  high  spring-tides,  and  in 
extraordinary  sprins-tides,  accompanied  by  heavy 
land  freshets,  its  velocity  will  be  thereby  nearly 
tripled.  The  drainage  from  the  pursuer's  lands  is 
thereby  greatlv  obstructed,  and  the  banks  of  his 
lands  are  at  all  times  much  more  liable  than  for- 
merly to  be  worn  away  and  damaged  by  the  in- 
creased height,  weight,  and  rapidity  of  the  current 
in  the  said  channel,  and  are  in  the  course  of  being 
so  damaged  and  worn  away  accordingly. 

(Cond.  6.)  The  pursuer's  lands  have  already 
suffered  considerable  *  damage  by  the  drainage 
thereof  being  obstructed,  and  the  banks  consider- 
ably undermined  and  partly  washed  away,  from 
the  causes  above  set  forth  ;  and  if  the  em>)ankment 
should  not  be  removed,  further  and  much  more 
serious  damage  will  inevitably  be  the  result.  The 
pursuer  has  often  desired  and  required  the  defender 
to  remove  the  said  embankment,  and  to  compen- 
sate him  for  the  damage  which  has  already  been 
caused  to  his  lands  ;  but  he  refuses  or  delays  to 
do  so.  The  pursuer  reserves  all  claims  against  the 
defender  for  the  damage  which  his  lands  have  al- 
ready suffered  through  the  illegal  operations  of  the 
defender  before  referred  to. 

The  pursuer  proposed  the  following  issue  ; — 

''  It  Deing  admitted  that  the  pursuer  is  proprie- 
tor of  the  lands  and  estate  of  Leuchars,  in  the 
parish  of  Leuchars  and  county  of  Fife  ;   that  the 
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dflfender  is  proprietor  of  the  UudB  aad  estate  of 
S^;gie,  in  the  said  parish  and  county  ;  and  that 
the  Motray  River  or  Bom  flows  between  parts  of 
these  respectiYe  lands : 

^'Whether,  in  or  abont  the  year  1864,  the  de- 
fender wrongfully  coustmcted  an  embankment 
of  about  1000  feet  in  length,  or  theroby,  on  the 
south  side  of  the  said  river  or  bum,  and  within 
hi^-water  mark  of  Ordinary  spring-tides,  ex  ad- 
verso  of  the  pursuer's  lands  of  Milton,  part  of  his 
said  lands  and  estate  of  Lenchars,  to  the  injury 
of  the  pursuer^s  lands,  or  any  part  thereof  ? 
The  Lord  Ordinary  (Kinloch)  reported  the  case 
with  the  following 

' '  ^ote.--The  defender  maintained  that  the  issue 
should  not  set  forth  the  embankment  complained 
<rf  as  being  constructed  '  on  the  south  side  of  the 
said  river  or  bum,  and  within  his^- water  mark  of 
ordinaEy  spring-tides,'  but  should  expressly  set  it 
forth  as  oonstracted  within  the  cUveua  of  the  river. 
The  Lord  Ordinary  was  not  prepared  to  sanction 
this  view— to  adopt  which  would  be  substantially 
to  decide  the  case  oef orehand  againfft  the  pursuer. 
He  is  not  prepared  to  hold  tlwt,  in  the  case  of  a 
tidal  ^fa^afi"!,  an  embankment  constructed  within 
the  widened  channel  produced  by  the  rise  of  the 
.  tide,  is  not  equally  objectionable  (if  injurious  to 
the  proprietor  on  the  opposite  bank)  as  an  embank- 
ment within  the  alveua  of  the  river  properly  so 
called.  He  thinks  the  question  is  not  one  to  be 
determined  beforehand,  nor  until  the  facts  aro  as- 
certained. The  pursuer  must  establish  at  the  trial, 
not  only  that  tne  embankment  has  been  con- 
structed in  the  place  alleged  prejudicially  to  his 
land,  bat  also  tbikt  it  has  been  oonstracted  '  wroug- 
fully,'— that  is,  that  the  defender  had  no  le^ 
ri^t  to  construct  it. 

**  The  pursuer's  counsel  suggested  that  the  case 
was  one  more  fitted  for  a  remit  to  an  engineer  than 
a  trial  by  jury.  The  defender  did  not  agree  in 
this  view. 

Campbell  Sioth  (Lord  Abvooatb  with  him), 
for  the  defender,  argued — The  issue  is  ambiguous 
and  framed  for  the  purpose  of  trying  two  dinerait 
kinds  oi  cases,  either  that  of  an  erection  in  cUveOy 
which  the  pursuer  may  complain  of  without  being 
required  to  prove  damage,  or  that  of  an  erection 
not  Ml  cUveo  out  on  the  Mtnk  of  the  river,  in  regard 
to  which  it  would  be  necessary  for  him  to  prove 
damage.  The  former  i»  the  case  raised  by  the 
summons.  Hie  conclusion  of  the  summons  is 
directed  against  an  embankment  '*  in  the  Motray 
Bom  ;"  and  tiiat  this  was  the  case  intended  to  be 
raised  appears  also  from  there  beiqg  no  averment 
of  damage. 
ToiTNG  and  Shand  for  the  pursuer. 
The  Court  approved  of  the  issue  proposed,  de- 
letii^  only  the  word  "any,"  being  the  third  last 
wor£  An  opinion,  however,  was  intimated  that 
as  this  was  the  case  of  a  tidal  stream,  the  pursuer 
would  reouire  to  prove  not  only  that  the  embank- 
ment had  been  erected  wrongfully,  but  that  it 
caused  substantial  injury  to  him. 

Agents  for  Pursuer— Dundas  &  Wilson,  C.S. 
Agents  for  I>^endflr— Jardine,    Stodart,    and 
Fraaera,  W.S. 

Friday  <md  Saturdmfy  Nov.  16,  17. 

jurtTrial. 

GLEBE  8U0AB  BEPININO  COMPANY  V.  LU8K 

(ante,  vol.  ii.  p.  9). 
JieparcUUm^Slander-^wtiJiciuicn,    If  no  counter 
issue  is  taken  in  justification  of  a  libel,  Uie 
VOL.  ni. 


libel  must  be  held  to  be  false ;  but  the  cir- 
cumstances under  which  the  libel  was  uttered 
may  be  proved  in  mitigation  of  damaDes. 
Proof.    A  witness  was  asked  what  were  the  terms 
of  a  written  agreement ;  question  objected  to 
on  the  ground  that  the  Court  had  refused  to 
grant  a  dilisenoe  for  the  recovery  of  the  docu- 
ment, and  disallowed. 
Li  this  action  of  danuiges,  the  Glebe  Bngaat  Be- 
fining  Company,  sugar  refiners  in  Greenock,  and 
the  partners  there^  are  pursuers ;  and  Bobert 
Lusk,  wholesale  grocer  and  sugar  broker  in  Graen- 
odk,  is  defender  ;  and  the  issue  sent  to  trial  is  as 
follows : — 

"  Whether,  on  or  about  14th  November  1865,  the 
defender,  within  the  public  coffeeroom  or  news- 
room in  Greenock,  commonly  called  and  known 
l^  tiie  name  of  The  Greenock  Coffeeroom,  situ- 
ated in  or  near  Cathcart  Square,  Greenock,  and 
in  the  hearing  and  presence  of  Hew  M'llwnuth, 
writer  in  Greenock,  and  then  one  of  the  bailies 
of  the  town  of  Greenock ;  Mr  William  NeiU, 
surveyor  at  Greenock  to  the  Glasgow  Under- 
writers' Association,  and  shipowner  there  ;  Mr 
Peter  BaUin^all,  accountant.  Bank  of  Scotland, 
Greenock;  Sir  Bobert  Morrison,  assistant  sur- 
veyor or  (^cer  of  Customs,  Greenock  ;  and  Mr 
John  Lyle,  wine  and  spirit  merchant,  Greenock, 
or  one  or  more  of  them,  did  falsely  and  calum- 
niously  say  of  and  concerning  the  said  Glebe 
Sugar  Benning  Company  that  their  conduct  or 
actmgs  in  reffard  to  what  the  defender  called 
KerStreet  of  Greenock  was  infamous,  or  meet 
infamous,  or  did  use  words  of  similar  import ; 
meaning  thereby  that  the  said  company  had 
been  guilty  of  dishonest  and  dishonourable  con- 
duct, to  the  loss,  injury,  and  damage  of  the  pur** 
suers  ?  " 
Damages  Uud  at  £2000. 

Li  the  courae  of  the  cross-examination  of  a  wit- 
ness. Hew  MTIwraith,  reference  was  made  to  an 
agreement  said  to  have  been  entered  into  by 
Messrs  M'Eirdy  &  Steele,  the  previous  proprieton 
of  the  subjects  in  Ker  Street,  now  posseaBod  by 
the  Glebe  Sugar  Befininff  Gdrnpany  and  the  Town 
Coundl  of  Greenock,  and  the  witness  was  asked 
'  what  the  agreement  was  ?* 

GiFFORD,  Tor  the  pursuers,  objected.  The  agree- 
ment was  in  writing.  Dili£ence  had  been  sought 
by  the  defender  to  recover  that  agreement,  and  the 
(jourt  had  refused  to  grant  it.  What  the  Court 
had  held  to  be  incompetent  to  be  proved  by  the 
best  evidence  could  not  now  be  proved  by  parole. 

D.  F.  MoKCBJEiFF  replied.  Thia  is  an  action  of 
verbal  slander,  and  the  question  is,  what  is  the 
meaning  to  be  attributed  to  the  defender's  obser- 
vation ?  This  can  only  be  ascertained  by  an  in- 
quiry into  the  circumstances  of  the  transaction 
which  gave  occasion  to  the  ezpressi<Mi.  The  ques- 
tion put  to  tiie  witness  was  not  what  were  the 
terms  of  the  agreement,  but  its  general  nature. 
The  defender  is  entitled  to  prove  the  facts  aad 
ciroumstances  snrroundinf  the  agreement. 
The  Court  disallowed  the  (jueetion. 
Lord  MuRB  diarged  the  jury— The  case  was  a 
very  serious  one,  the  words  in  the  issue  makins  a 
chiuge  against  the  pursuers  of  a  very  serious  ae- 
scription,  of  which  there  had  been  no  retractation, 
and  for  which  no  apology  had  been  made,  so  that 
it  waa  impoasible  for  anybody  in  the  position  of  the 
oompany  or  its  individual  members  to  take  any 
other  course  than  that  which  th^  had  taken,  of 
subBoitting  the  matter  to  a  jury.  Ine  first  question 
for  the  jury  to  consider  was,  what  were  the  parti- 
culw  words  which  were  used  by  the  defender, 
^  NO.  IIL 
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and  of  whom  they  were  spoken.  It  was  contended 
that  they  were  not  oaed  with  reference  to  the 
Glebe  Sugar  Beftmog  Coxn^any  at  all,  but  with 
reference  to  four  of  the  individual  members  of  that 
company,  who  happened  to  be  members  of  the 
Town  douncil  of  Greenock  at  the  time  when  a  cer- 
tain arrangement  was  entered  into  relative  to  Ker 
Street,  which  the  defender  thought  should  have 
prevented  them  from  afterward  acquiring  the 
property  which  they  did  acquire  on  the  bankruptcy 
of  M*Kirdy  &  Steele.  On  the  other  hand,  it  was 
contended  by  the  pursuers  that  the  expressions 
were  used  as  applicable  to  the  company.  From 
the  evidence  on  ooth  sides  bearing  on  this  point,  it 
appeared  that  certain  of  the  witnesses  stated  dis- 
tmctly  that  the  defender  mentioned  the  Glebe 
Sugar  Refining  Co.  by  name,  and  the  defender 
himself  admitted  that  on  one  occasion  he  did  men- 
tion the  company,  though  he  said  that  he  used  the 
expression  with  reference  to  the  four  partners  of 
that  company  who  had  been  members  of  the 
Town  Council  when  the  arrangement  in  ques- 
tion was  entered  into.  It  was  for  the  jury  to 
make  up  their  minds  as  matter  of  fact  whether 
the  wonis  were  spoken  with  reference  to  the 
Glebe  Sugsir  Refining  Company,  or  with  reference 
to  the  individuals,  the  Provost  and  Magistrates 
who  happened  to  be  members  of  it.  If  the  jury 
were  of  opinion  that  the  defender  had  not  the 
company  in  view  at  all,  but  merely  certain  indivi- 
dual members  of  it,  who  had  aone  something 
which  he  disapproved  of,  the  case  as  at  their 
instance  as  individuals  is  not  before  the  jury 
under  the  form  of  the  issue  which  had  oeen 
sent  for  trial ;  because,  though  the  names  of  the 
five  partners  of  the  company  were  mentioned  in 
the  issue,  they  were  pursuing  for  the  company 
as  a  company,  and  not  for  any  individual  interest 
which  they  might  have.  At  one  time  the  names 
of  the  in(uvidual  partners  were  proposed  to  be 

gut  in  the  issue,  but,  on  its  adjustment  by  the 
ourt,  their  names  as  individual  partners  were 
struck  out,  and  it  now  only  applied  to  the  com- 
pany as  a  company.  The  question,  therefore,  was 
not  whether  the  words  had  caused  loss  and  injury 
to  the  individuals,  but  whether  they  had  done  so 
to  the  company  qua  company.  The  charge  was  a 
very  serious  one.  It  charged  a  company  of  mer- 
chants with  doing  something  which  was  most  in- 
famous, and  there  was  not  only  no  apology  or 
retractation,  but  no  issue  was  taken  in  justification, 
in  other  words,  the  defender  did  not  undertake 
to  prove  that  what  he  had  said  was  true.  It  was 
penectly  settled  in  cases  of  libel  or  slander,  that 
unless  the  defender  took  a  counter  issue  to 
justify  or  prove  the  truth  of  the  charge  leading 
to  the  action,  the  charge  must  be  held  to  be  false. 
If  it  was  fsJse,  there  could  be  little  doubt  that 
it  was  calumnious,  for  to  charge  a  company  falsely 
with  being  most  infamous,  was,  in  law  and  common 
sense,  a  c^umnious  chaise,  which  naturally  created 
feelings  of  indignation  in  the  minds  of  those  who 
heard  it.  But  there  was  a  farther  question  to  be 
considered,  viz.,  whether  the  circumstances  in 
wbich  the  defender  was  placed  at  the  time  when 
he  used  the  words  were  such  as  to  afford  any  pal- 
liation of  the  lan^ax;e,  and  warrant  a  mitigation 
of  the  damages  wnich  the  jury  might  be  inclined 
to  award.  Though  it  was  mcompSent  for  the  de- 
fender to  prove  their  truth,  having  taken  no  issue 
of  justification,  still  it  was  quite  competent  for 
him  to  prove  the  surrounding  circumstances  of 
provocation  or  otherwise,  leadmg  to  mitigation  of 
tlie  damages,  and  it  was  competent  for  the  jury  to 
take  these  into  consideration.     It  was  plain  that  al- 


though perfect  freedom  of  comment  was  allowed  In 
this  country  with  reference  to  the  conduct  of  pub- 
lic men,  or  even  private  individuals,  if  they  ciiose 
to  conduct  themselves  improperly,  no  one  was  en- 
titled to  make  charffes  against  tnem  which  were 
not  justified^  and  therefore  must  be  held  to  be 
false ;  but»  in  the  question  of  dami^  the  sur- 
rounding circumstances  were  to  be  looked  to. 

The  only  further  question  for  the  consideration 
of  the  jury  was  the  question  of  damages.  The  law 
did  not  recognise  the  giving  of  diunages  in  the 
shape  of  solcUium  for  injury  aone  to  the  feelings  of 
a  company ;  and  the  jury  must  be  satisfied  that 
the  charge  made  against  them  was  such  as  to 
injure,  or  was  calculated  to  injure,  their  credit 
and  position  as  a  company  in  the  market,  and  in 
estimating  the  amount  of  damage  they  must  con- 
sider to  what  extent  the  credit  of  a  company 
charged  publicly  in  a  public  coffeeroom  with, 
being  guuty  of  mfamous  conduct,  was  injured  by 
the  accusation. 

After  the  jury  had  retired, 

Watson,  for  the  pursuers,  stated  that  parties  had 
compromised  the  case,  and  moved  his  Ix>rddiip  to 
discharge  the  jury.  This  was  accordingly  done, 
and  no  verdict  was  returned. 

Counsel  for  Pursuers— Mr  Gifford  and  Mr  Wat- 
son.   Agents — Patrick,  M  'Ewen,  &  Garment,  W.S. 

Counsel  ^or  Defender— Dean  of  Faculty,  Mr 
Young,  and  Mr  Guthrie  Smith.  Agent— William 
Archibald,  S.S.C. 


FIRST    DIVISION. 

Saturday  and  Tuesday,  Nov.  17,  20, 

THOMS  V.  THOMS  (arUe,  vol.  1.  p.  254). 
Expenses — Print  of  Docwments— Third  Counsel^ 
Witnesses  not  JSxamined,     Objections  to  an 
auditor's  report  repelled. 

The  pursuer  objected  to  the  auditor's  report  on 
the  defender's  account  of  expenses,  in  so  far  as  he 
had  allowed  (1)  a  fee  .paid  to  counsel  on  28th  Feb. 
1866,  for  attending  in  support  of  motion  for  dili- 
gence and  relative  charges,  amounting  to  £2,  16s. 
2d.  ;  (2)  the  charges  for  pirint  of  documents, 
amountinff  to  £66,  Is.  ;  (3)  a  fee  to  senior  counsel 
for  consmtation  previous  to  the  trial,  in  so  far  as 
it  exceeds  £10,  10s.,  £15,  15s.  having  been  allowed 
by  the  auditor  ;  (4)  a  fee  to  junior  counsel  for  con- 
sultation, in  so  far  as  it  exceeds  £6,  68.,  the  audi- 
tor having  allowed  £9,  9s.  ;  (5)  the  chatges  for 
instructing  Mr  Robertson,  solicitor,  London,  to 
precognosce  Jessie  Menzies,  including  Mr  Robert- 
son's account,  amounting  to  £5,  lOs.  6d.  ;  (6)  the 
charges  of  £176,  9s.  2d.  connected  with  the  dili- 
gence for  recovery  of  documents,  which  includes 
the  sum  of  £76,  9s.  2d.,  the  amount  of  the  account 
allowed  to  Christopher  Kerr  as  a  haver,  in  so  far 
as  these  charges  exceed  £100 ;  (7)  the  charge  of 
£71,  6s.  6d.  reserved  by  the  auditor  for  the  con- 
sideration of  the  Court,. being  the  amount  ihduded 
in  the  account  as  the  expense  of  a  third  counsel  at 
the  trial ;  (8)  the  charges  specially  referred  to  in 
the  report  of  the  auditor  for  the  precognitiona  of 
witnesses  who  were  not  examined  at  the  trial— 
the  fees  paid  to  these  witneases  and  the  other 
charges  connected  therewith ;  (9)  the  charge  of 
£49,  2s.  6d.  allowed  in  the  accoxmt  of  Mr  duirles 
Welch  for  copies  of  papers  (other  than  the  precog- 
nitions), in  so  far  as  it  exceeds  £25,  or  in  the 
event  of  the  Court  sustaining  the  objection  to  a 
third  counsel  and  only  allowing  two,  the  chaise 
of  £2o,  19s.  lOd.  allowed  to  Mr  Welch  for  copies 
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of  papers,  is  objected  to  in  so  far  as  it  exceeds 

Balfour,  for  the  pursiier,  argaed — (1)  this 
objection  is  withdrawn ;  (2)  the  print  of  doca- 
ments  was  nnneceesary,  and  was  not  nsed  at  the 
triaL  All  the  necessary  documents  were  contained 
in  the  pursuer's  print.  Besides,  by  Aot  of  Sede- 
runt, 18th  July  1850,  the  Lords  **  declare  that  in 
future  they  wUl  allow,  under  the  conditions  after- 
mentioned,  to  the  successful  party  the  expense  of 
printing  tiie  documents  actually  produced  and 
nsed  at  the  trial ;  but  in  order  to  check  undue 
expense,  direct  the  clerk  at  the  trial  to  mark  on 
the  margin  of  the  print,  for  the  use  of  the  auditor, 
the  docmnents  actually  produced,  and  the  auditor 
to  examine  such  print  with  a  view  to  see  whether 
deeds  have  been  unnecessarily  printed  at  length, 
or  accounts  and  other  papers  unnecessarily 
printed  when  nothing  turned  on  the  terms  of  the 
same;  and,  further,  the  Lords  direct  the  party 
who  means  to  claim  such  expense  to  apply  for  and 
obtain  from  the  judge  trying  the  cause,  a  certifi- 
cate as  to  the  extent  to  which  such  print  was 
necessary,  and  direct  the  auditor  to  tax  the 
account  according  to  such  certificate,  so  far  as  he 
finds  that  it  rules  the  matter."  The  conditions 
here  prescribed  had  not  been  complied  with  by 
the  defenders  ;  (3  and  4)  these  fees  are  excessive  ; 
(5)  the  witness  referred  to  was  not  examined  ;  (6) 
tins  charge  is  excessive ;  (7)  the  expense  of  three 
counsel  snould  not  be  allowed  against  the  pursuer 
(Campbell's  Exrs.  v.  Campbeirs  Trs.,  19th  June 
1866,  voL  ii.  p.  89) ;  (8)  the  expense  of  precog- 
noBoing  and  paying  witnesses  not  examined  is  not 
a  fair  charge  against  the  pursuer ;  (9)  the  copies 
referred  to  were  unnecessary. 

SHAin>,  for  the  defender,  replied — ^The  print, 
though  not  used  at  trial,  was  necessary  for  in- 
structing counsel,  and  is  chargeable  (Forbes  v. 
Dunbar,  22  S.  J.  582).  The  Aot  of  Sederunt  was 
not  pleaded  at  the  audit.  If  it  had  been,  the  diet 
would  have  been  adjourned,  that  the  necessary  cer- 
tificate might  be  obtained.  The  sums  referred  to 
in  the  6th  objection  were  all  actually  disbursed  ; 
the  documents  were  very  numerous.  There  is  no 
absolute  rule  that  three  counsel  are  never  to  be 
allowed  at  a  trial  (Walker,  19th  July  1862,  24  D., 
1441).  In  this  case  three  were  necessary,  and  the 
pursuer  himself  had  three.  The  expenses  of  wit- 
nesses not  examined  should  be  allowed.  Although 
the  only  issue  taken  was  fraudulent  impetration,  yet 
the  .record  contained  also  averments  of  faciuty 
which  the  pursuer  might  have  proposed  to  prove, 
and  which  it  was  necessarythat  the  defender  should 
have  evidence  to  rebut.  These  averments  were 
only  withdrawn  at  the  trial. 

The  Lord  Presidknt  —  The  first  objection 
is  not  insisted  in.  The  next  is  to  the  chai*ge 
of  £66,  Is.  for  a  print.  It  is  said  this  is  not 
to  be  charged  at  all,  the  print  for  the  pursuer 
having  been  sufficient,  but  there  was  no  com- 
municaticm  made  to  the  defender  of  the  pursuer's 
print.  Then  it  is  said  the  print  is  longer 
than  was  necessary.  LMtlV)  it  is  said  it  was  not 
submitted  to  the  judge.  The  words  of  the  Act  of 
Sederunt  no  doulit  make  this  a  condition  precedent 
to  the  expense  being  allowed,  but  it  has  not  been 
the  practice.  I  have  only  done  it  once.  At  all 
events,  I  don't  tiiink  it  is  too  late  to  look  into  the 
matter  yet,  and  I  will -do  so.  The  next  objection 
is  that  the  fees  for  consultation  are  too  large.  In 
such  a  matterthere  must  be  somediscretionleft  with 
agents.  I  think  we  cannot  sustain  that  objection. 
Then  there  is  the  account  in  regard  to  the  execu- 
tion of  tiie  diligence  for  recovering  documents. 


The  sum  no  doubt  seems  large  ;  but  the  auditor 
has  not  interfered  with  the  details.  We  are 
asked  to  allow  a  slump  sum  of  £100  ;  but  assuminff 
Mr  Kerr's  charge  of  £76  to  be  correct,  that  would 
leave  only  £24  for  the  other  expenses.  I  don't 
think  we  can  deal  with  the  charges  in  that  way. 
I  think  there  is  a  great  deal  in  the  observation 
that  there  was  an  allegation  of  facility  on  record. 
I  don't  think,  although  this  was  not  put  in  issue, 
that  the  defender  could  well  have  objected  to  it 
being  made  an  element  in  the  investigation  ;  and 
if  so,  he  was  entitled  to  prepare  to  meet  it  in  his 
defence.  The  next  question  is  as  to  the  expense 
of  a  third  counsel.  1  hold  it  be  a  general  rule  that 
only  two  counsel  are  to  be  allowed  as  against  the 
opposite  party,  and  that  it  is  always  necessary  to 
make  an  exceptional  case  in  order  to  justify  the 
expense  of  three.  It  is  said  that  here  there  were 
three  cm  each  side.  I  don't  think  there  is  any- 
thing in  that.  In  another  branch  of  this  case,  I 
think  I  have  seen  five  counsel  on  one  side,  but  this 
expense  of  course  cannot  be  charged.  The  ques- 
tion is,  whether  this  was  a  case  m  which  it  was 
reasonable,  looking  to  the  nature  of  the  allegations 
on  record,  to  have  three  counsel ;  and  I  am  of 
opinion  that  it  cannot  be  regarded  as  otherwise 
than  an  exceptional  case.  Li»tly,  as  to  the  wit- 
nesses not  examined,  it  is  the  fact  that  their  exa- 
mination was  rendered  unnecessary  by  the  course 
the  pursuer  took  witiii  his  case,  and  I  don't  think 
we  can  sustain  that  objection  either. 

The  other  Judges  concurred,  and  the  case  was 
continued  till  Tuesday,  when 

The  Lord  Presidbnt  stated  that  he  had  exa- 
mined the  print,  and  he  was  of  opinion  that  the 
charge  for  it  should  be  allowed. 

The  objections  were  therefore  all  repelled,  with 
expenses. 

Agent  for  Pursuer— Alex.  J.  Napier,  W.S. 

Agents  for  Defender — Hill,  Reid^  k  Drummond, 


Tuesday,  Nov.  20. 

LAMONT  V.  JOHNSTONS. 
BiU — Acceptance.      A  bill    accepted  by  an    old 
woman,  her  hand  bein^  led  by  another,  sus- 
tained as  a  good  obligation,  the  holder  having 
proved  that  she  had  authorised  her  hand  to  be 
led,  and  that  she  was  at  the  time  in  full  pos- 
session of  her  faculties. 
PeraoncU  Bar — Aet  of  Orace.    A  party  was  incar- 
cerated on  a  Sheriff  Court  decree,  and  when 
in  prison  executed  a  disposition  omnium  bono- 
rwn  in  favour  of  his  creditor.     He  thereafter 
raised  a  reduction  of  the  decree.     Plea  that 
he  was  barred  by  the  disposition  repelled. 
This  was  a  reduction  of  certain  interlocutors  of 
the  Sheriff-Substitute  of  Lanarkshire  at  Airdrie 
(Mr  Logic),  and  of  the  Sheriff  (Sir  A.  Alison). 

The  pursuer's  wife  was  a  daughter  of  the  late 
Mrs  Agnes  Rankin  or  Brown  residing  at  Cbapel- 
hall.  The  defender  Mrs  Johnston  was  her  sister. 
By  her  settlement  Mrs  Brown  conveyed  to  the 
pursuer  and  certain  other  trustees,  who  did  not  ac- 
cept, her  whole  means  and  estate,  with  directions 
to  divide  the  residue  into  five  equal  parts,  one  of 
which  was  to  be  paid  to  the  pursuer's  wife  and  an- 
other to  Mrs  Jolmston. 

In  1864  the  defenders  Mrs  Johnston  and  her 
husband  raised  an  action  of  count  and  reckoning 
against  the  pursuer  in  the  Sheriff  Court,  in  which 
they  claimed  £90  as  Mrs  Johnston's  share  of  the 
residue.      The  pursuer  averred  that  his  whole  re. 
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ceipts  from  the  estate  amounted  to  £76,  18e.  4d., 
while  his  disbursements  amounted  to  £79,  6s.  8d., 
so  that  there  was  a  balance  due  to  him  by  the 
estate  of  £2,  18s.,  4d.  But  in  bringing  out  this 
balance  he  credited  himself  with  a  sum  of  £50  con- 
tained in  an  acceptance  by  Mrs  Brown  to  him 
dated  in  1859  ;  and  in  regard  to  it  it  was  averred 
by  the  Johnstons — **  The  said  biU  or  aooeptance  is 
false,  f  orsed,  fabricated,  vitiated,  and  erased,  tn 
BubetaiUkuibus,  and  of  f^tlse  date; — at  the  time  it 
bears  to  have  been  granted,  the  truster  was  in  a 
state  of  both  mental  and  physical  imbedlitv,  and 
it  was  not  signed  by  her.  The  said  Archibald 
Lament  did  not  advance  or  pay  to  the  truster  the 
said  sum  of  £50,  and  she  was  not  due  to  him,  at 
the  time  of  her  death,  the  said  pretended  bill  or 
acceptance,  or  any  sum  whatever.*' 

The  Johnstons  thereafter  lodged  a  minute  in 
which  they  proponed  improbation  of  the  said  bill, 
and  a  proof  navmg  beeu  led,  the  Sheriff-Substitute 
pronounced  this  interlocutor  : — *'  Having  heard 
parties'  procurators  on  the  import  of  the  concluded 
proof  in  the  imTOt>bation,  and  made  avizandum 
with  the  cause  :  Finds  it  proved  that  the  words 
'  A^es  Rankin '  are  not  tne  genuine  signature  of 
the  late  Mrs  Agnes  Ruikin  or  Brown  to  the  bill 
dated  25th  Au^ist  1859,  and  forming  No.  9/11  of 
process,  the  hsaid  of  the  said  Mrs  .A^es  Rankin 
or  Brown  having  been  led  by  William  Lament, 
defender's  son,  at  signing  said  bill,  and  therefore 
improbates  said  bill  quoad  Mrs  Brown's  alleged 
signature  as  acceptor :  Grants  warrant  to  and 
authorises  the  Clerk  of  Court  to  pay  over  to  the 
pursuer  the  sum  of  five  pounds  sterling  consigned 
by  her  in  the  imi>robation,  and  decerns."  An  ap- 
peal against  this  interlocutor  was  dismissed  by  the 
Sheriff. 

An  accounting  thereafter  was  gone  into  on  the 
footing  that  the  pursuer  was  not  entitled  to  take 
credit  for  the  £50  ;  and  ultimately  the  Sheriff- 
Substitute  decerned  in  favour  of  the  Johnstons  for 
£14,  13s.  9d.,  as  their  share  of  residue,  and  £16,  Os. 
2d.  of  expenses  of  process.  This  decree  having  been 
extracted,  the  pursuer  was  incarcerated  thereon  on 
8th  August  1865,  and  he  has  been  in  prison  ever 
since.  The  pursuer  having  brought  this  action  of 
reduction,  the  defenders  pleaded  as  a  preliminary 
defence  that  the  pursuer  was  barred  trom  suing 
the  action,  in  respect  of  his  having,  when  in  prison, 
executed  under  the  Act  of  Grace  a  disposition 
omnium  bonorum  in  favour  of  tiie  female  defender 
for  behoof  of  herself  and  of  all  his  other  creditors. 
The  Lord  Ordinary  (Kinloch)  repelled  this  plea»  and 
his  interlocutor  was  acquiesced  in. 

Thereafter  a  record  was  made  up  and  closed, 
and  after  a  debate  the  Lord  Ordinary  pronounced 
the  following  interlocutor  : — 

'*  Edinburgh,  70th  Ma/rch  1866.— The  Lord  Ordi- 
nary  having  heard  parties'  procurators,  and  made 
avizandum,  and  considered  the  proceedinoi,  finds 
it  proved  that  the  signature  '  Ames  Rankin,'  on 
the  bill  No.  31  of  process  (No.  9/11  of  Sheriff  Court 
process),  was  adhibited  bv  the  act  of  William 
Lamont  leading  the  hand  of  the  deceased  Mrs 
Brown  :  Finds  it  proved  that  the  said  deceased 
l/in  Brown  instructed  the  said  bill  to  be  drawn 
out  in  order  to  be  subscribed  by  her ;  that  she 
authorised  the  said  William  Lamont  to  lead  her 
hand  in  subscribing  the  same,  and  that  she  there- 
after acknowledsM  the  bill  as  granted  by  and 
binding  on  her  :  Finds,  in  point  of  law,  that,  in 
these  circumstances,  the  said  bill  was  a  valid 
document  of  debt  against  the  said  Mrs  Brown  and 
her  representatives  ;  and  that  the  pursuer,  Archi- 
bald Lamont,   is  entitled  to  take  credit  for  the 


amount  of  the  same,  with  interest,  in  aooounting 
with  the  defenders  for  his  intronussions  with  her 
estate  as  her  trustee :  And  appoints  the  cause  to  he 
enrolled,  in  order  to  judgment  bein^  pronounced 
therein  in  accordance  with  these  findings. 

"W.  Pjbnitbf. 

"Note, — The  Lord  Ordinary  thinks  itproved 
that  the  hand  of  Mrs  Brown  was  led  by  William 
Lamont  when  her  signature  was  attached  to  the 
bill ;  and  if  the  case  was  that  of  a  probative  instru- 
ment, unsupported  otherwise,  the  Lord  Ordinaiy 
would  have  no  doubt  that  the  signature  was  inva- 
lid, and  the  instrument  ineffectuaL 

"But  the  case  is  that  of  a  bill  r  and  must  be  so 
dealt  with.  The  Lord  Ordinary  considers  it  proved 
by  the  evidence  of  William  Brown,  the  son  of  the 
deceased,  and  who,  for  aught  that  appears,  stands 
indifferent  between  the  parties,  tfaiat  his  mother 
instructed  him  to  get  the  bill  drawn  out  by  Mr 
Torrance,  writer  in  Hamilton;  saying  that  she 
had  got  tiie  loan  of  money  from  the  pursuer's  wife, 
and  mentioning  £50  as  the  sum  to  be  put  in  the 
bill.  He  adds—*  She  had  all  her  faculties  and 
memory  at  that  time.'  It  is  further  proved,  as 
the  Lord  Ordinary  thinks,  that,  after  bringing  the 
bill  so  drawn  out  to  the  pursuer's  house,  Mrs 
Brown  asked  the  pursuer's  son,  William  Lament,  to 
lead  her  hand ;  and  the  signature  as  it  now  ap- 
pears was  adhibited  in  this  wav,  with  her  full  as- 
sent and  authority.  The  bill  is  signed  'Asnes 
Rankin,'  and  not  Agnes  Brown  ;  but  the  deed,  of 
which  No.  35  is  a  copy,  shows  that  she  sometimes 
signed  by  her  maiden  name  even  in  a  probative 
instrument.  It  is  proved  bv  William  Brown  that 
she  afterwards  saidr— '  She  had  made  defender  all 
right  now  ;'  which  can  only  be  attributed  to  the 
transaction  of  granting  the  bilL  Robert  Martin, 
who  was  married  to  a  granddaughter  of  Mrs 
Brown,  depones  that  '  she  said  she  had  got  the 
loan  of  money  from  defender's  wife,  and  that  she 
saw  her  time  was  coming  to  an  end ;  and  that  she 
was  anxious  to  settle  up  with  defender ;  that  she  got 
her  son  William  to  get  a  bill  drawn  out  by  Mr 
Torrance,  of  Hamilton;  and  if  she  had  it  once 
signed  she  would  be  at  peace.  She  also  said  on 
another  occasion,  a  few  davs  thereafter,  that  she 
had  flK)t  the  bill  signed.  She  also  said  that  WU- 
liam  Lamont  was  present,  Mary  Graham,  and  de- 
fender's wife.  This  second  conversation  took  place 
in  her  own  house.  She  .said  she  had  given  the  bill 
to  the  defender.'  Janet  Graham  gives  corrobora- 
tive evidence. 

**  The  Lord  Ordinary  considers  this  sufficient  to 
set  up  the  bill  as  a  valid  document  of  debt.^  It  is 
trite  that  a  signature,  which  would  be  held  invalid 
in  a  formal  instrument,  will  be  effectual  on  a  bill, 
if  proved  to  have  been  authorised  or  adopted  by 
the  party  whose  signature  it  is.  A  bill  may  in 
such  circumstances  he  effectually  si^ed  by  a  mark, 
which  is,  properly  speaking,  no  signature  at  alL 
Even  a  forged  signature  may  become  effectual  by 
adoption.  If  one  person  sign  another's  name 
(which  is  very  common  amon^  uneducated,  and 
sometimes  done  even  by  educated  persons),  that 
other  will  be  bound  by  the  subscription,  if  proved 
to  have  authorised  it.  The  authority  by  Mrs 
Brown  to  the  bill  being  signed  as  her  bill,  and  her 
approbation  of  the  signature  afterwards,  seem  to 
the  Lord  Ordinary  undoubted.  If  William  Lamont 
had  with  his  own  hand  written  the  words  '  Agnes 
Rankin,'  this  would  have  been  enough  to  bind  Mrs 
Brown,  if  done  by  her  express  authority.  The 
Lord  Ordinary  cannot  see  that  the  case  is  different 
because  the  words  were  written  by  Mrs  Brown's 
hand,  led,  at  her  request,  by  William  Lament. 
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"  It  was  said  that  there  was  no  evidence  of  the 
punnier  having  been  in  circumstances  to  make  the 
alleged  advances.  This  would  be  at  best  a  pre- 
sumption merely.  But,  in  point  of  fact,  there  is 
evidence,  not  merely  that  the  pursuer  or  his  wife 
had  means  out  of  which  an  ocoasional  advance 
might  be  made,  but  that  such  advance  was  actually 
made  by  them  to  Mrs  Brown.  Mrs  Brown  herself 
said  so  ;  and  there  is  direct  corroboration  of  the 
statement  in  the  testimony  of  Robert  Martin. 

'*  The  Lord  Ordinary  is  of  opinion  that  the  de- 
fenders have  entirely  failed  to  establish  that  Mrs 
Brown  was  in  such  a  state  of  mind  as  to  incapaci- 
tate her  from  engaging  in  such  a  transaction. 

*'  It  was  pleaded  that,  at  all  events,  the  bill  could 
only  be  re^^^uded  as  constituting  a  legacy,  and  was 
theSrefore  meffectuaL  But  the  Lord  Ordinary  can- 
not accede  to  this  view.  The  bill  is  accepted  as 
payable  'three  days  after  date,'  and  as  granted 
for  value  received.  It  mi^t  therefore  have  been 
put  in  force  against  Mrs  Brown  during  her  life. 
However  the  pursuer  miffht  feel  barred  in  honour 
from  so  enforcing  it,  the  Lord  Ordinary  cannot 
give  to  anysormise  on  this  subject  the  effect  of 
nullifying  the  express  terms  of  the  instrument. 

"W.  P." 

The  defenders  reclaimed. 

Strackan,  for  them,  argued  —  The  Sheriffs 
were  right  in  improbatinc  the  bill  as  not  bearing 
the  genuine  signature  m.  Mrs  Brown.  It  was 
estaUiahed,  in  point  of  fact,  that  the  signature 
was  adhibited  by  leading  the  hand ;  and  it  was 
not  disputed  that  in  uie  case  of  an  ordinary 
probative  writ  this  signature  would  be  bad.  But 
such  a  mode  of  subscription  was  not  sanctioned  by 
costom  or  recognised  by  the  Court  in  the  case  of 
bills  any  more  than  of  probative  writs.  Wher- 
ever it  has  been  dealt  with  by  the  Court  it  has 
been  repudiated  as  a  nullity,  and  in  the  absence  of 
authority  to  the  oontraiy  this  must  be  held  to  ap- 
ply to  bdls.  In  place,  therefore,  of  there  being  a 
genuine  signature  to  the  bill  in  question,  it  stood  in 
the  same  position  as  if  it  had  never  been  subscribed. 
Then  it  was  established  that  no  value  had  been 
ffiven  for  the  bill,  and  that  the  granter,  who  had 
been  paralytic  for  years  and  was  almost  blind  and 
weakminded,  did  not  understand  the  nature  of  the 
transaction.  The  same  principle  applied  here  as 
ruled  the  decision  in  the  case  of  Prinze,  M.  16810, 
where  the  bill  was  held  to  be  invalid.  But  it  was 
said  that  this  would  have  been  a  good  bill  if,  in 
l^ace  of  having  her  hand  led,  Mrs  Brown  had  given 
mstmctions  to  sign  for  her.  What  difference  then 
did  it  make  that  the  letters  were  formed  by  leading 
her  hand  ?  There  were  various  important  distinc- 
tions between  the  two  cases.  Sigmng  by  procura- 
tion was  well  known  and  recognised  by  the  Court, 
while  subscription  by  leading  the  hand  was  repu- 
diated as  a  nullity.  In  the  one  case  there  was  a 
signature  rendered  binding  by  proof  of  authority, 
in  the  other  thejre  was  m  law  no  subscription. 
There  was  an  intelli^^t  expression  of  the  will  in 
the  giving  of  authority,  but  not  in  the  mechanical 
formation  of  what,  to  a  person  who  cannot  write, 
must  be  unintelligible  characters.  To  sanction  the 
innovation  proposed  by  the  pursuer  would  give 
facilities  not  for  commercial  transactioDs  but  for 
fraud  and  circumvention. 

SooTT,  for  the  pursuer,  was  not  called  upon. 

The  Court  unanimously  adhered,  with  expenses. 

The  LoBD  PsssmsNT— I  think  this  case  is  suffi- 
ciently  established.  It  is  pretty  clear  that  the 
signature  was  adhibited  by  the  old  lady,  assisted 
at  her  own  request  by  another.  She  could  write, 
but  had  an  unsteady  hand.    No  doubt  some  of  the 


evidence  for  the  pursuers  in  the  Court  below  is  of 
a  very  singular  kmd.  One  witness  says  that  the 
signature  to  the  trust-deed  is  like  the  deceased's 
handwriting,  and  that  she  was  not  fit  to  have 
written  the  signature  to  the  bill ;  but  on  cross- 
examination  he  admits  that  he  himself  cannot  read 
writing  or  write.  But  I  think  the  witnesses  on  the 
other  side  who  saw  the  bill  signed  are  speaking 
the  truth.  The  next  question  is— Did  Mrs  Brown 
understand  what  she  was  doing  ?  It  is  said  the 
bill  was  granted  for  money  advanced,  and  I  think 
there  is  sufficient  evidence  to  support  that  state- 
ment. An  attempt  was  made  to  show  that 
Lament  had  not  tbe  means  of  making  the  ad- 
vances. But  altiioiuh  lus  wages  were  smul,  he  and 
his  family  seem  to  nave  been  thrifty  people,  and 
there  is  proof  of  actual  advances  amounting  to- 
(pether  without  interest  to  nearly  £60.  Then  there 
IS  proof  of  her  own  acknowledgment  to  that  effect. 
I  think  it  is  quite  clear  on  the  whole  case  that  the 
old  woman  knew  what  die  was  doinff,  and  that  she 
granted  the  bUl  for  the  advances  which  had  been 
made  to  her. 

Lord  CuBBiBHiLL  concurred. 

Lord  Deas — The  law  of  the  case  is  just  this. 
This  document  did  not  constitute  a  bill  which 
could  be  made  the  foundation  of  summaiy  diligence 
or  passed  in  the  circle  ;  but  it  was  a  good  enough 
document  to  constitute  the  debt  in  an  action 
raised  for  the  purpose.  I  think,  in  the  circum- 
stances, it  was  necessary  for  the  party  founding  on 
it  to  prove  that  the  acceptor  authorised  her  hand 
to  be  led,  and  that  she  had  then  all  her  faculties 
about  her,  and  also  that  the  advances  were  made  ; 
but  I  think  he  has  proved  all  that. 

Lord  Ardmillak  concurred. 

Agent  for  Pursuer— D.  F.  Bridgeford,  S.S.C. 

Agent  for  Defenders — Jas.  Renton,  jun.,  S.S.C. 

PATTON  V.  MINISTER  OF  CEIEFF. 

Res  JudAMta — VaUucJiion  qf  TemdsSurrender. 
In  a  question  as  to  whether  oextain  lands 
were  mcluded  in  a  decreet  of  valuation  of 
teinds,  plea  of  resjwUca4a  repelled. 

This  was  a  question  betwixt  Mr  Patton  of  Glen- 
almond  and  tne  minister  of  Crieff  in  the  locality 
of  that  parish.  The  teinds  of  Glenalmond  were 
valued  in  1636,  and  the  lands  of  Corrymuckloch 
are  now  part  of  the  lands  of  Glenalmond.  The 
common  agent  in  the  locality  reported,  however, 
that  Corrymuckloch  was  not  mcluded  in  the 
decreet  of  valuation  of  1636,  and  that  the  real 
rent  of  it  was  £340,  of  which  one-fifth  was  £68. 

Mr  Patton  lodged  objections  to  this  report,  and 
a  record  was  made  up  and  closed  betwixt  him  and 
the  nunister  on  the  question.  Mr  Patton  averred 
that  in  1636  Conymuckloch  was  part  of  Glen^ 
almond.  The  mixus^  averred  that  it  was  not. 
But  Mr  Patton  also  pleaded  that,  whatever  the 
state  of  the  fact,  the  question  was  resjudictUa.  It 
appeared  that  an  augmentation  had  been  awarded 
in  1839,  when  a  remit  was  made  to  the  clerk  to 

Erepare  a  locality,  whereupon  Mr  Patton  and  his 
bte  brother  lodged  a  minute  of  surrender  in  these 
terms  : — 

"In  these  circumstances,  the  condescenders 
hereby  surrender  the  foresaid  proportion  of  the 
valued  teind  of  the  lands  of  Gl^ialmond  localled 
in  last  locality  upon  their  part  of  these  lands, 
bein£  to  the  extent  of  £78,  4s.  3d.  Scots  thereof, 
for  me  use  of  the  mimster  of  Crieff,  for  the  last 
half  of  crop  1838,  when  his  stipend  under  the  pre- 
sent locality  commenced,  and  in  all  time  coming, 
reserving  their  relief  against  the  representatives 
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of  the  late  General  Robertson  for  snch  part  thereof 
as  ought  of  right  to  be  paid  by  them,  and  a  recti- 
fioation  aooordinffly  ;  and  they  protest  that  they 
shall  not  be  liaUe  for  any  expenses  in  tills,  or  in 
any  future  process  of  locality  of  the  teinds  of  the 
parish  of  Crieff." 

On  28th  June  1839,  the  Lord  Ordinanr  allowed 
this  surrender  to  be  seen,  and  on  5th  tfuly  1839 
he  sustained  it,  and  appointed  the  locality  to  be 
prepared  accordingly.  On  9th  December  1841 
the  interim  locali^  was  approved  of.  In  1842 
the  process  fell  asleep,  and  was  not  moved  in  until 
1864^  when  a  new  augmentation  was  awarded, 
and  a  localitv  has  now  to  be  prepared  locallinff 
both  stipends.  The  two  processes  were  conjoined 
<m  15th  June  1864,  and  it  was  now  urged  that  the 
teinds  of  Glenalmond  having  been  surrendered  in 
1839,  and  the  surrender  having  been  sustained  by 
on  interlocutor  now  final,  the  question  betwixt 
the  parties  was  res  judicata. 

The  Lord  Ordinary  (Barcaple)  repelled  this 
plea  and  allowed  to  both  parties  a  proof  of  their 
respective  averments.  He  was  of  opinion  that 
"  tnere  is  nothing  in  the  terms  either  of  the  sur- 
render or  of  the  interlocutor  sustaining  it  which 
disposes  of  the  present  action." 

Mr  Patton  reclaimed. 

Gloao  (with  him  Millar),  for  the  reclaimer, 
arffued — 'Aiq  surrender  was  unamb^ous.  It 
refers  to  the  lands  of  Glenalmond,  which  were  in 
1839  well  known  to  include  Corrymuckloch.  The 
interlocutor  sustaining  it  is  final,  and  cannot  be 
disregarded.  A  decree  in  one  locality  settles 
matters  for  all  future  localities  (Locality  of  Dun- 
ichen,  1810,  1  Connell,  519,  521  ;  Lord  Blantyre 
and  Others  v.  Lord  Wemyss  and  Others,  16  S.  1009, 
and  3  Bell's  App.  40  ;  lA)rd  Hopetoun  and  Others 
V.  Ramsay,  3  D.  685,  and  5  Boll's  App.  69).  A 
judgment  sustaining  a  surrender  is  one  which  may 
be  res  judicata  in  a  locality  (Erskine  v.  Common 
A«ent  in  Locality  of  Crail,  15th  Nov.  1864,  3 
Macp.  49).  An  interlocutor  of  a  Lord  Ordinary 
in  teind  matters,  not  reclaimed  against,  is  final 
(Hopetoun  v,  Ramsay  tut  aufpra). 

Cook  and  Hall,  for  the  nodnister,  were  not 
called  on. 

The  Court  adhered. 

The  Lord  Prksidknt— I  don't  think  we  can 
WMtsmtYnBSA  res  judicata.  The  minister  under- 
takes to  prove  **  that  Corrymuckloch  was  not  con- 
sidered as  any  part  of  the  lands  of  Glenalmond  at 
the  date  of  the  alleged  valuation,  and  it  is  not 
included  therein."  fifr  Gloag  says  it  was  under- 
stood on  iJl  sides  in  1839  that  they  were.  AU  the 
Lord  Ordinary  has  done  is  to  repel  this  plea  of 
res  judicata.  The  things  that  took  place  m  1839 
may  be  elements  of  importance  in  considerinc;  the 
question  whether  the  lands  were  included.  They 
may  throw  li^ht  on  the  inquiry,  and  by  repelling 
this  plea  I  doirt  mean  to  shut  them  out ;  neither 
do  I  think  the  Lord  Ordinary  intended  to  do  so. 

Lord  CuRRiEHiLL  concurred. 

Lord  DsAs—The  state  of  the  matter  is  that  the 
reclaimer  asks  a  judgment  on  this  plea  without 
any  proof.  I  am  clear  we  cannot  sustain  it, 
without  proof,  on  what  we  have  before  us.  If  we 
had  been  asked  to  allow  a  proof  before  answer,  I 
would  not  have  objected,  but  that  is  not  proposed. 

Lord  Abdmillak  concurred. 

Agents  for  Reclaimer — Wilson,  Bum,  &  Gloag, 

Agents  for  Mimster— Macgregor  &  Barclay, 
S.S.C. 


Wednesday y  Nov.  21. 

URQUHART  V.  BONNAR  {onte^  vol.  ii.  p.  249). 
Jury  Trial— Application  of  Verdict — Construction 
of  Issue.     An  issue 'having  put  the  question 
whether  a  deed  was  signed  under  essential 
error,  '*  induced  through  fraud  and  misrepre- 
sentation or  undue  concealment,"  and  the  jury 
having  found  that  it  was  signed  under  essen- 
tial error,   ''induced  through  undue  conceal- 
ment,"— Held  that  this  was  a  verdict  for  the 
pursuer,  and  verdict  so  applied. 
This  case  was  tried  a  third  time  before  Lord 
Barcaple  and  a  jury  at  the  July  sitting.     Two 
previous  verdicts  for  the  pursuer  had   been  set 
aside  as  contrary  to  evidence.      The  issue  was 
whether  an  assignation  of  a  policy  of  insurance 
**  was  signed  by  the  pursuer  wnen  ne  was  under 
essential  error  as  to  its  nature  and  efTect,  induced 
through  fraud  and  misrepresentation  or  undue 
concealment  on  the  part  of  the  defender. '^     The 
jury  returned  a  verdict  "  for  the  pursuer,  the  as- 
signation having  been  signed  by  the  deceased  John 
Urquhart  when  he  was  under  essential  error  as  to 
its  nature  and  effect  induced  through  undue  con- 
cealment on  the  part  of  the  defender." 

The  pursuer  and  defender  each  moved  the  Court 
to  apply  this  verdict  as  one  for  him. 

Watson  and  Macdonald  (Rhind  with  them), 
for  the  defender,  argued  : —  The  verdict  does  not 
i^rm  the  issue,  because  it  negatives  fraud.  The 
pursuer's  onlv  case  on  record  was  one  of  fraud.  It 
has  already  be^  held  by  the  Court,  when  setting 
aside  the  first  verdict,  tiiat  the  issue  was  not  an 
alternative  one.  If  this  be  so,  the  pursuer  cannot 
have  a  verdict  applied  as  in  his  favour  which  nega- 
tives the  princif^  element  of  his  issue.  Undue 
concealment  is  not  necessarily  fraudulent.  If 
there  is  a  duty  to  disclose,  concealment  is  undue 
whatever  the  motive.  (Railton  v.  Matthews,  3 
Bell's  App.  66.) 

Fraser  and  Campbell  Smith,  for  the  ponmer, 
aigued  : —  The  defender  asked  a  ruling  from  the 
judge  at  the  trial  in  regard  to  this  matter,  which 
was  ffiven  and  not  excepted  to.  There  should 
have  Deen  an  exception,  if  it  was  intended  to  per- 
sist in  it.  But  an  alternative  issue  isg^'od  enough 
if  there  is  a  special  verdict  as  here.  The  following 
cases  were  referred  to— Irvine  v.  Kirkpatrick  ;  10 
D.  367,  and  7  BeU's  App.  186.  Afarianski  v. 
Cairns,  12  D.  919,  and  12»6,  and  1  Maoq.  212  and 
766 ;  White  and  Another  v.  Lord  Morton's  Trus- 
tees (vol.  ii  p.  266)  ;  Campbell's  Trustees  v. 
CampbelFs  Executors  (vol.  ii.  p.  12). 

The  Court  refused  the  defender's  motion,  and 
applied  tiie  verdict  as  for  the  pm-suer,  reducing 
and  setting  aside  the  deed  challenged. 

The  Lord  President— The  issue  in  this  case  is 
not  a  model  one ;  but  it  is  the  issue  which  was 

Proposed  by  the  pursuer  and  acquiesced  in  by  the 
ef  ender  in  the  (mter  House.  1  think  that  the 
proper  meaning  and  the  reasonable  reading  of  it  is 
that  it  is  an  issue  to  try  the  question  whether  a 
deed  was  signed  under  essential  error  induced  in 
one  or  other  of  different  ways.  The  ambiguity  is 
as  to  the  sub-alternative.  The  defender  reads  it 
as  error  induced  by  fraud  and  also  bymisrM>reeen- 
tation  or  concealment ;  but  another  way  of  read- 
ing it  is  whether  it  was  induced  by  fraudulent 
misrepresentation  or  by  undue  concealment.  Now 
then,  the  jury  had  to  determine  whether,  in  the 
first  place,  there  was  essential  error,  and  whether 
that  was  induced  in  one  or  other  of  tAiese  two 
ways.  The  jury  have  said^that  it  was  induced  by 
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undue  ocnceahnent.  I  think  that  is  a  verdict  for 
the  punaer,  and  that  this  ia  not  the  case  of  an  al- 
ternative iisue  in  the  ordinary  sense  of  that  term. 
It  is  an  issue  as  to  one  pound  of  reduction, 
namely,  essential  error.  It  is  alternative  only  as 
to  the  mode  in  which  the  error  was  indnoed.  It 
was  said  that  undue  concealment  only  applied  to 
oases  where  there  was  a  duty  of  disclosure,  and  it 
was  poposed  to  read  this  issue  as  if  the  word 
'  *  unaue^'  was  not  in  it.  I  think  that  is  taking  too 
great  a  liberty  with  the  issue. 

The  pursuer  was  allowed  expenses  from  the  be- 
ginning, subject  to  modification. 

Agents    for    Pursuer — Macgregor    &   Barclay, 

as.o. 

Agent  for  Defender— Thomas  Ronken,  S.S.C. 


Wednesday^  Nov,  21. 

second"division. 

ADAM  V.  LATTA  (TUNNOOH'S  TBUSTEE). 

BaaJoruptey — Appeal — Expenses,      Held  that  a 
trustee  who  had  unsuccessfully  resisted  two 
elaims  on  a  sequestrated  estate  which  were 
identical  in  interest  and  involved  the  same 
inquiry  was  not  entitled  to  deduct  the  ex- 
penses of  either  action  from  the  dividend  pay- 
able to  either  of  them. 
Mr    Adam   of    Messrs    Adam    &    Kirk   had 
for  some  time  a  cashier  in  his  employment.    He 
afterwards  assumed  a  partner,   and  the  cashier 
oomtinaed  in    the    employment    of   the    firm  of 
Adam  k  Kirk.     He  died  urhile  in-^ihiii   iiaij;i]iij- 
XMB^   and  his   estates  were  ultimately  seques- 
trsied.      A   claim    in    the    sequestration    was 
brought  by  Mr  Adiun,  on  the  ground  that  while 
tiie  caidder  was  in  his  individual  emjiloyment  he 
had  embezzled  and  appropriated  to  his  own  uses 
large  sums  of  money  by  over  and  under  summing 
tiie  cash  books.     A  similar  claim  was  brought  by 
tlie  firm  on  the  same  ground,  applicable  to  the 
period  during  which  the  cashier  was  in  the  firm's 
employment.    The  trustee  rejected  both  claims, 
but  on  appeal  they  were  sustained  by  the  Court. 
The  trustee  then  prepared  a  state  of  the  funds, 
out  of  which  the  filial  dividend  was  to  be  paid, 
and  he  proposed  to  deduct  from  the  divisible  fund 
tlie  expenses  of  the  litigation,  which  he  had  nnsue- 
eessfoUy  maintained.     The  claimants  appealed  to 
tibe  Lord  Ordinary   (Ormidale),  praying  him  to 
rectify  the  state  of  the  trustee,  and  to  add  to  the 
divisible  fund  the  whole  of  the  expenses  in  both 
processes,    so   that   their    dividend   mi^t    not 
tiiereby  be  diminished.     The  Lord  Ordinary  pro- 
nounced the  following  interlocutor  i — 

"EdMlmrgh,  21th  JoUy  1866.— The  Lord  Ordi- 
nary, having  heard  counsel  iot  the  parties,  and 
considered  the  argument  and  proceedings,  sustains 
the  appeal,  and  recals  the  deliverance  of  the 
trustee  oomplained  of,  but  in  so  far  only  as  it 
proceeds  on  the  footing  that  the  expenses  of  the 
ntigation  in  question,  betwixt  the  appellants  and 
tile  trustee,  nave  been  properly  paid  out  of  the 
estate,  and  in  so  far  as  concerns  the  sum  of  £10 
veferred  to  in  the  appeal ;  and  remits  to  the  trus- 
tee to  rectify  the  state  of  the  funds,  and  to  rank  the 
i^peUants  on  the  footing  snd  to  the  effect  that, 
in  so  £Ar  as  their  chum  is  concerned — (1)  No  part 
of  the  expenses  of  said  litigation,  as  betwixt  tnem 
and  the  trustee,  is  to  be  paid  out  of  the  estate  ; 
and  (2)  the  said  sum  of  £10  is  not  to  be  paid 
out  of  the  estate;— and  decerns:  And  in  respect 
tiiat  each  of  the  parties  has  been  partly  nght 


and  partly  wrong,  finds  neither  entitled  to  any 
expenses. 

**B.  Macfarulhe. 

'*  Note, — Li  regard  to  the  £10  there  was  no  dis- 
cussion before  the  Lord  Ordinary,  as  it  was  at 
once  admitted  on  the  part  of  the  trustee  that,  in 
regard  to  that  sum,  he  had  made  a  mistake  which 
he  was  ready  to  rectify.  Li  reoard  to  the  appeal 
otherwise,  the  Lord  Ordinary  holds  it  to  be  a  well 
established  principle  of  law  that  no  part  of  the 
expenses  of  a  litigation  betwixt  a  trustee  for  the 
general  body  of  creditors  and  a  claimant  whose 
debt  is  disputed,  but  who  has  succeeded  in  the 
litigation,  and  been  found  entitled  to  the  expenses 
thereof,  can  be  allowed  to  affect  or  diminish  the 
dividend — Houston  and  Others  v.  Duncan,  25th 
November  1847,  4  D.  80,  and  the  cases  there  cited. 
The  Lord  Ordinary,  however,  cannot  extend  the 
principle  the  length  of  holding  that,  in  a  question 
with  the  appellants,  Messrs  Adam  &  Kirk,  the 
trustee  must  not  only  take  care  that  their  divi- 
dend is  not  affected  by  any  of  the  expenses  in  the 
litigation  with  them,  but  also  that  it  is  not  affected 
by  the  expenses  incurred  in  the  litigation  with  the 
other  appellant,  Mr  James  Adam.  No  authority 
was  oit^  in  support  of  axiy  such  extension 
of  the  principle,  and  the  Lord  Ordinary  has  been 
unable  to  see  any  sufiicient  reason  for  so  extend- 
ing it,  especially  in  the  present  instance,  where  it 
was  admitted,  in  the  course  of  the  discussion, 
that  the  appellants  had  not,  by  protest  or  other- 
wise, expressly  stated  their  dissent  from  the 
litigation  which  took  place  with  the  other  appel- 
lant." 

The  claimants   reclaimed. 

A.  R.  Clabk  and  Mackay,  for  them,  contended 
that  there  was  no  principle  upon  which  the  two 
cases  should  be  distinguished  as  they  were  by  the 
Lord  Ordinary.  The  claims  were  identical  and 
should  be  similarly  disposed  of. 

Fattison  and  Wai'son  supported  the  interlocu- 
tor of  the  Lord  Ordinary. 

The  Court  recalled  the  Lord  Ordinary's  inter- 
locut<»r,  and  held  that  in  the  specialities  of  the 
case,  which  did  not  admit  of  its  being  used  aa  a 
precedent  unless  the  precise  circumstances  con- 
curred, the  interest  of  Mr  Adam,  and  of  Adam  ft 
Kirk  Imng  identical,  and  the  case  of  both  against 
the  trustee  being  the  same,  and  established  by  the 
same  proof,  the  fairest  mode  of  dealing  with  the 
case  Viras  to  hold  that  the  trustee  was  not  entitled 
to  charge  any  of  the  expenses  of  either  appeal  in  a 
question  with  either  ol  the  ai^>ellants  agunst  the 
appellants*  final  dividends. 

Lord  Benholmb  concurred  with  the  other 
Judges  on  the  ground  rather  of  community  than  of 
identity  of  interest  between  the  claimants. 

Agent  for  Claimants— Alex.  Howe,  W.S. 

Agent  for  Tmstae— James  Somerville,  S.S.C. 


Friday,  Nov,  28. 

riRST^DIVISION. 
STUART  V.  M'BABNET. 

Salmon  FisKmge — OpposUe  Proprietor* — Narrow 
Stream — Title  to  Prevent  Fiehin^—Jnlerdict— 
TrespoM.  A.  and  B.  were  opposite  proprietors 
on  the  banks  of  a  narrow  stream,  the  whole 
breadth  of  which  was  swept  by  fishing  from 
either  side.  A.  held  a  Crown  grant  of  lands 
cum  pisca^onibuB  fortified  by  immemorial  exer- 
cise and  possebsiou  of  salmon  fishing.  B.  held 
a  title  to  salmon  fishings  ever  one-half  of  the 
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Btreamfrom  asnbject  Boperior,  whose  right  he 
did  not  connect  with  a  Crown  grant,  but  upon 
which  he  had  posseased  from  time  immemorial, 
and  exercised  the  right  by  rod  and  line,  and 
daring  two  Beasons  by  net  and  coble.     Held 
(affirming  Lord  Jerviswoode)  that  A.  had  no 
title  to  prevent  B.  from  fishing  from  his  own 
lands,  and  interdict  granted  against  A.  fish- 
ing from  B.'8  lands.     ObservaUon$  npon  the 
extent  of  use  required  to  preserve  a  positive 
right,  and  upon  the  rights  of  subject  proprie- 
tors inter  ft,  and  as  regards  trespassers  upon 
the  opposite  banks  of  a  narrow  stream. 
This  was  a  liti^tion  between  Sir  John  Stuart, 
one  of  the  Vioe-Cnanoellors  of  Emj^and,  and  Lieu- 
tenant-Colonel   Alexander   Oock£um    M'Bamet, 
with  reference  to  the  right  of   salmon  filling  in 
the  river  Balgy  in  Boss-shire.     Sir  John  Stuart 
is  proprietor  ofthe  estate  of  Bid^,  and  M'Bamet 
is  proprietor  of  the  lands  of  Torridon,  between 
which  the  river  Balgy   runs.      The   proceedings 
comm^oed   by    a   petition  for  interaict  in  the 
Sheriff  Court  of  Ross-shire  presented  by  M'Bamet 
against   Sir  John   Stuart  and  his  son.     In  that 
petition  M'Bamet  narrated  that  he  was  heritable 
proprietor  of  the  estate  of  Torridon  and  of  the 
half  of  the  salmon  fishings  of  the  water  of  Balgy 
and  linn  thereof,  and  that  he  had  hj  himself  imd 
his  authors  possessed  the  right  of  salmon  fishing 
under  titles  from  time  inunemorial,  and  that  Sir 
John  Stuart  and  his  son  had  illegally  commenced  to 
fish  for  salmon  from  the  Torridon  side  of  the  river, 
and  ex  adverw  of  his  lands,  and  craved  interdict 
a^rainst  their  so  doing,  and  against  their  invading 
his  ri^t  to  half  of  the  salmon  fishing  of  the  river. 
Interim  interdict  was  granted,  and  a  record  was 
thereafter  made  up,  in  which  the  parties  conde- 
scended   upon  their  titles  and  possession  of  the 
fishings.     M'Bamet,    under  titles    which    were 
derived  from  a  subject  superior,  was  infeft  in  ti^e 
lands  of  Torridon  and  others  with  the  ''salmon 
fishings  of  the  water  of  TorridonandLochanadEaitii, 
and  the  half  of  the  salmon  fishings  of  the  water 
of  Balgy  and  linn  thereof,"  &c.     Sir  John  Stuart, 
on   the    other  hand,   held  under  Grown  titles, 
which  gave  him  right  to  the  lands  of  Baky  cum 
pisccUUmibus,    M'Bamet  averred  that  under  his 
titles  he  and  his  authors  had  from  time  immemo- 
rial  possessed  and   enjoyed  tiie  one-half  of  the 
salmon  fishings  of  the  Balgy  from  the  Torridon 
side,  both  by  net  and  coble  and  rod  and  line,  and 
everv  other  lawful  mode  of  fia^img^  and  without 
challen^.     Sir  John  Stuiurt,  on  t£e  other  hand, 
maintained  that  from  the  narrowness  of  the  stream 
and  the  steepness  of  the  banks  on  the  other  side, 
the  whole  salmon  fishing  had  been  conducted  and 
exercised  from  and  ex  aamno  of  the  lands  of  Balgy 
— ^that  the  river  could  not  be  fished  by  net  and 
coble  from  the  opposite  side,  that  it  was  so  narrow 
that  it  could  be  swept  b^  the  oast  of  a  salmon 
rod,  and  that  he  and  his  predecessors  had  had 
from  time  immemorial  the  exclusive  possession  of 
the  fishings  of  the  river,  and  had  exercised  the 
riffht  of  salmon  fishing  in  it  to  the  exclusion  of  all 
otner  persons. 

The  Sheriff-Substitute  having  allowed  a  proof, 
the  interdict  process  was  advocated  under  the 
provisions  of  the  6  Geo.  lY.,  a  120,  sec.  40. 

In  the  meantime,  however,  an  action  of  decla- 
rator had  been  raised  by  Sir  John  Stuart  against 
M*Bamet,  in  which  he  sought  to  have  it  found 
and  declared  that  he  had  the  only  good  and 
undoubted  title  to  the  lands  of  Balgy,  in  the 
county  of  Ross,  with  the  salmon  fishings  in 
the  nyer  or  water  of  Balgy,  and  that  he  had 


the  sole  and  exclusive  right  and  privileoe  of 
fishing  for  sahnon,  and  fish  of  the  salmon  kind, 
in  the  said  river  or  water ;  or  otherwise,  that 
he  had  right  to  the  salmon  fishings  in  the  said 
water  or  river  ex  adverso  of  the  said  lands  of 
Balgy,  and  that  he  had  good  right  and  title  to 
fish  for  salmon,  and  other  fish  of  the  sidmon 
kind,  in  th  said  water  or  river  ex  adverao  of  his 
own  lands,  and  that  by  nefc  and  ooble,  rod 
and  line,  and  every  other  leoal  mode ;  and 
further,  that  it  ought  and  should  be  found  and 
declared  that  the  defender  had  no  right  of 
salmon  fishing  in  the  said  water  or  river,  and 
that  he  was  not  entitled  to  fish  therein  for  salmon, 
or  fish  of  the  salmon  kind ;  and  that  the  defender 
should  be  decerned  and  ordained  to  desist  and 
cease  from  fishing  in  the  said  river  with  rods, 
nets,  leirters,  or  any  other  engines  or  instruments 
whatever,  in  all  time  coming ;  and  should  be 
prohibited,  interdicted,  and  discharged  from  fish- 
mg  in  said  water  or  river  for  salmon,  or  other  fish 
of  the  salmon  kind,  in  all  time  coming,  and  from 
troubling  or  interrupting  the  pursuer  in  the  peace- 
able possession  and  exercise  of  his  right  of  salmon 
fishing  in  the  said  river  or  water. 

A  record  was  (made  up  between  the  parties  in 
this  action,  in  which  the  statements  as  to  rights 
and  possession  which  had  been  made  in  the 
interdict  were  substantiaQy  repeated.  The  punuer 
claimed  the  exdnsive  right  to  fi^  in  the  river ; 
alleging  that  the  defender  held  under  tities  from  a 
subject  superior  who  had  no  right  of  salmon  fish- 
ings in  his  title  and  could  not  therefore  leaally 
give  such  a  right ;  and  that  the  modes  of  fiidiing 
which  could  be  practised  from  his  side  of  the  river 
were  not  recognised  by  law  as  possession  on 
which  a  titie  could  be  founded.  The  defender 
denied  these  statements. 

Upon  this  state  of  the  reoord  the  pursuer,  inter 
aUoj  pleaded  in  the  declarator  (which  became  the 
leadiing  process)  as  follows  : — 1.  The  punuer  and 
lus  predecessors  having  had,  under  their  tities, 
exclusive  possession  of  the  salmon  fishing  in  the 
said  water  or  river,  and  there  beiEu;  no  salmon 
fishing  ex  advereo  of  the  defender's  umds  by  any 
mode  of  fishing  which  is  lecal  or  recognised  by  the 
law  as  a  possession  on  whicm  a  title  can  be  founded, 
the  pursuer  is  the  sole  and  exclusive  proprietor 
of  the  same,  and  is  entitied  to  decree  of  declara- 
tor to  that  effect.  2.  The  defender  has  no  right 
to  the  salmon  fishing  in  the  said  water  or  river,  or 
to  any  part  thereof,  in  respect  (1)  that  he  has 
not  a  Crown  grant  of  salmon  fishings ;  and  (2)  that 
he  and  his  ancestors  have  had  no  possession 
of  the  said  salmon  fishings,  or  any  part  thereof. 
3.  At  all  events,  in  respect  of  the  pursuer's  tities, 
and  of  the  possession  iraich  has  followed  thereon, 
the  pursuer  is  entitled  to  decree  of  declarator,  in 
terms  of  the  alternative  conclusion  of  the  sum- 
mons ;  and  in  respect  that  the  defender  has  no 
right  to  salmon  fishings  in  the  said  river,  the  pur- 
suer is,  in  any  event,  entitled  to  interdict  as 
craved. 

The  defender  pleaded,  inter  alia — 1.  The  pursuer 
has  no  title  to  sue  the  present  action,  except  in 
so  far  as  he  seeks,  under  the  terms  of  the  second 
or  alternative  conclusion  of  the  summons,  to 
establish  a  right  by  prescription  to  one-half  of  the 
salmon  fishing  of  the  water  of  Balgy,  being  the 
salmon  fishing  ex  advereo  of  his  own  lands,  and 
from  the  side  or  hank  of  the  river  on  which  they 
are  situated.  2.  The  pursuer  having  onlv  a  grant 
of  lands  cwn  piaoatianiiuSf  has  no  title  under  which 
he  could  by  prescription  acquire  a  right  of 
salmon  fishing  m  the  water  of  Balgy,  except  in 
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oomiection  with  hia  own  lands,  and  from  the  side 
or  bank  of  the  river  on  which  they  are  situated, 
and  he  conld  only  aoquire  saeh  mnited  rijo^t  of 
aahnon  fishing  by  forty  years*  possession  thereof, 
by  net  and  ooble.  3.  The  pnrsaer  hayins  no  title 
to  lands  or  fishings  on  the  Torridon  siae  of  the 
Balgy,  and  there  having  been  no  possession,  as 
averred  by  the  pnnnier  himself,  bv  him  and  his 
anthors,  of  salmon  fishing  from  toat  side  by  net 
and  ooble,  the  present  action,  in  so  far  as  it  relates 
to  the  salmon  fishing  from  the  Torridon  side  of 
the  Balgy,  and  to  the  defender's  exercise  thereof, 
is  gronndless.  4.  The  defender,  in  virtue  of  his 
titles,  has  the  exclusive  ri«^t  to  half  of  the  salmon 
fishing  of  the  water  of  Balgy,  beinff  the  salmon 
fishing  ex  adverao  of  the  landis  of  l^rridon,  and 
from  tkt  Torridon  side  of  the  said  water.  5.  At 
any  rate,  the  defender,  in  virtue  of  his  titles,  and 
the  possession  which  has  followed  thereon,  has 
exclusive  right  to  the  said  half  of  the  salmon  fish- 
ing of  the  water  of  Bakj.  6.  llie  pursuer  having 
no  right  or  title  to  the  salmon  nshing  in  the 
Balgy  from  the  Torridon  side  thereof,  is  not  en- 
title to  challenge  or  object  to  the  defender's  titles 
to  the  said  salmon  fismng,  or  to  his  fishing  for 
salmon  ex  cuiverao  of  his  own  lands,  and  from  his 
own  side  of  the  river. 

In  the  interdict  process  Lord  Ordinary  Jervis- 
woode  (before  whom  the  case  came  to  depend) 
continued  iaterim  interdict  against  Sir  John 
Stuart  and  his  son  trespassing  on  the  lands  of 
Torridon  for  the  purpose  of  fiuiing  for  salmon  ex 
advereo  of  them,  and  quoad  uUra  r&uwd  the  inter- 
dict craved. 

This  judgment  was  adhered  to  by  the  First 
Dirision. 

Thereafter  in  the  declarator  a  proof  was  allowed 
the  parties  of  their  respective  averments,  which 
was  taken  on  commission.  Of  consent,  the  proof 
in  this  action  was  held  as  proof  in  the  process  of 
interdict.  The  import  of  the  evidence  will  suffi- 
ciently appear  from  the  opinions  of  the  Court  as 
given  below. 

After  hearing  parties  upon  the  case  and  the 
proo^  Lord  Jerriswoode  in  the  interdict  repeated 
the  foresaid  judgment,  by  which  interdict  ad 
interim  had  bMQ  granted,  and  found  no  expenses 
doe  to  either  party.  In  the  declarator,  his  Lord- 
ahip  found— <^  1st,  That  under  the  titles  set  forth 
on  the  part  of  the  pursuer  on  the  record,  he  has 
riffht  to,  and  is  inf eft  on  the  lands  of  Balgy  and 
others,  with  all  rig^t  of  salmon  fishing  in  the  river 
of  Ba^^r  or  Balgay,  heretofore  beloncing  to  the 
estate  of  Applecross ;  and  finds  that  we  pursuer 
and  his  authors,  as  proprietors  of  the  subjects 
above  mentioned,  did,  for  a  period  of  forty  years 
and  upwards  prior  to  the  year  1845,  possess  and 
exercise  the  right  of  fishing  for  salmon  by  means  of 
net  and  coble,  and  other  legal  modes  of  fishing,  in 
the  river  or  water  of  Balsy,  but  in  so  far  oi^  as 
the  same  runs  tx  adverao  ofthe  pursuer's  said  lands 
of  Balgy  and  others.  2d,  That  the  defender  \b  pro- 
prietor of,  and  stands  infeft  in  the  lands  of  Torri- 
don and  others,  with  the  '  salmon  fishincs  of  the 
water  of  Torridon  and  Lochanaskaith,  and  the  half 
of  the  salmon  fishing  ofthe  water  of  Balgy  and  linn 
thereof,  with  houses,'  Ac.,  conform  to  the  writs 
produced,  and  which  are  referred  to  in  the  state- 
ment of  facts  on  his  behalf ;  and  finds  that  the 
defender  and  his  authors,  for  a  period  of  forty 
years  and  upwards,  under  their  titles  and  inf eft- 
ments  in  the  said  subjects,  have  by  themselves, 
their  tenants  therein,  and  others,  fished  for  salmon 
in  the  said  water  or  river  of  Balgy  ex  adverao  of 
their  said  lands  of  Torridon,  by  means  of  fishing 


with  rod  and  line  and  otherwise,  and  occasionally, 
but  not  continuously,  by  means  of  net  and  coble. 
3dlv,  With  reference  to  the  preceding  findings, 
finds,  in  point  of  law,  that  the  pursuer  holds  no 
right  and  title  to  fish  for  salmon  in  the  said  river 
or  water  ex  adverao  of  the  said  lands  of  Torridon, 
the  property  of  the  defender,  or  to  enter  on  the 
said  umds  for  the  purpose  of  fishing  in  the  said 
river  or  water  there&om,  or  to  intenere  with  or 
prevent  the  defender,  by  himself,  his  tenants,  and 
others,  firom  fishing  wiui  the  rod,  or  by  other  lesal 
means,  in  the  said  water  or  river  of-  Balgy,  for 
salmon  or  other  fishes  ex  adverao  of  the  defender's 
said  lands  of  Torridon ;  and  with  reference  to  these 
findings  in  fact  and  in  law,  assoilzies  the  defender 
from  Sie  first  declaratory  conclusion  of  the  sum- 
mons :  Finds  and  declares  in  terms  of  the  first 
alternative  conclusion  of  the  summons,  and  quoad 
uUra  dismisses  the  same :  Finds  no  expenses  due 
to  either  party,  and  decerns. 

"  Charles  Bailldb." 

In  a  note  appended  to  this  judgment,  the  Lord 
Ordinary,  inter  aHa,  stated  the  following  views  : — 

"  The  titles  of  the  parties  are  in  pari  coMt,  in  so 
far  as  neither  of  them  can  point  to  a  direct  grant 
from  the  Crown  of  salmon  fishing.  But  there  is 
a  material  difference  in  favour  of  the  pursuer,  as 
respects  legal  conseauences,  between  the  character 
of  uie  possession  had  by  him  and  by  his  authors  as 
compared  with  that  of  the  defender,  in  so  far  as 
fishing  for  salmon  on  the  water  of  BaUy  has  been 
prosecuted  on  the  Balg^  (pursuer's)  nSe  by  means 
of  net  and  coble,  while  that  on  the  defender's 
side  has  not  been  so  continuously.  It  is  true,  and 
is  one  of  the  peculiarities  here,  that  for  a  consider- 
able period  the  fishings  of  both  parties  were  held 
bv  the  same  tenants,  and  that  these  tenants,  while 
thus  exercising  a  right  derived  in  oart  from  the 
defender  or  his  authors,  did  in  fact  nsh  the  river 
with  net  and  coble,  and  pay  a  portion  of  the  rent 
to  the  defender  or  his  authors  therefor.  But  the 
net  used  by  them  was  shot  from  and  drawn  to  the 
Balgy  shore  or  bank  of  the  stream,  and  therefore, 
as  it  appears  to  the  Lord  Ordinary,  the  act  of  so 
doing  cannot  be  held  in  law  as  amounting  to  an 
act  of  possession  of  the  fishings  through  the  ri^t 
of  the  defender,  as  proprietor  of  Torriaon. 

*'  It  is  true,  too,  that  the  authors  of  the  defender 
had  pofitable  possession  of  salmon  fishings,  as 
attached  to  their  lands,  by  letting  and  drawiofl 
rents  therefor.  But  this  will  not,  as  the  Lord 
Ordinary  thinks,  supply  the  want  of  a  direct  grant 
from  the  Crown,  and  in  absence  of  such  grant, 
come  in  the  place  of  possession  of  salmon  fishings, 
by  the  known  symbols  of  net  and  coble. 

'*  While  the  Ix>rd  Ordinary  is  thus  unable  to  see 
his  way  to  any  judgment  here  which  will  directly 
sustain  a  ri^t  on  the  part  of  the  defender  to 
salmon  fishings  in  the  stream  in  question,  he  is 
strongly  impressed  with  a  conviction  that  he 
would  err  were  he  to  give  effect  to  the  pleas  of  the 
pursuer,  and  to  the  conclusions  of  the  summons  to 
their  full  extent.  It  appears  to  him  to  be  clear 
that  in  fact  the  possession  of  the  fishings  had  by 
the  pursuer  and  nis  authors  has  been  confined  en- 
tire^ to  that  which  had  its  direct  connection  with 
the  lands  of  Balgy  themselves,  and  that,  so  far 
as  respected  such  fishings  as  were  profitably  en- 
joyed oy  the  proprietors  of  Torridon,  no  dispute  or 
Question  had  been  raised  until  recent  times.  In- 
cieed,  it  seems  to  be  sufficiently  proved  that  for  a 
considerable  period  the  fishings  of  both  sides  of  the 
river  were  let  to,  and  were  in  the  occupation  of, 
the  same  tenants,  and  that  the  authors  of  the  pur- 
suer allowed  a  portion  at  least  of  the  rents  payable 
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by  the  tenants  of  the  whole  fishings  to  be  drawn 
by  the  proprietor  of  Torridon  for  the  time,  as  in 
his  own  ri^t.  In  such  a  state  of  drcnmstances, 
and  in  the  absence  of  direct  erant  from  the  Crown 
to  either  party,  the  Lord  Ordinary  is  not  prepared 
to  hold  that  the  pursuer  is  entitled  to  prevail  nere, 
so  far  as  to  have  declarator  of  sole  and  exclusive 
right,  or  to  have  the  defender  interdicted  from 
fi3iiii^  for  salmon  by  lawful  means  from  his  own 
lands  m  the  water  of  Balgy,  so  far  as  that  stream 
forms  the  boundary  thereof." 

Against  these  judgments  both  parties  reclaimed 
to  the  Inner  House.  Sir  John  otuart  contended 
that  the  interdict  should  be  recalled,  and  that  he 
was  entitled  to  decree  in  terms  of  the  conclusions 
of  the  declarator.  M'Bamet,  on  the  other  hand, 
in  the  interdict  reclaimed  against  the  finding  as  to 
expenses,  and  in  the  declarator,  in  so  far  as  the 
interlocutor  pronounced  upon  the  right  and  posses- 
sion of  the  pursuer,  and  in  so  far  as  it  found  and 
declared  in  terms  of  the  first  conclusion  of  the 
summons,  or  so  far  as  its  findings  affected  his 
rights  ;  and  also  in  so  far  as  it  dealt  with  expenses 
and  craved  to  be  found  entitled  to  expenses,  and  to 
be  assoilzied  from  the  first  conclusion  of  the  sum- 
mons, at  least  in  so  far  aa  it  affected  his  rights. 

At  advising, 

The  Lord  Prbsident  said— These  questions 
relate  to  the  rk^ht  of  salmon  fishing  in  ttie  water 
of  Balgy,  and  began  with  an  application  for  inter- 
dict, at  the  instance  of  M'Bamet  against  Sir 
John  Stuart.  That  process  came  here  by  advoca- 
tion. A  declarator,  however,  had  been  brought, 
which  took  the  lead.  In  that  action  Stuart  sought 
to  have  it  found  and  declared  as  follows  (his  Lord- 
ship here  read  the  oonclusions  of  the  summons 
as  above  given).  M*Bamet  maintained,  in  defence, 
that  Stuart  had  no  such  exclusive  riffht  as  he 
contended  for,  and  it  was  maintained  tnat  Stuart 
hsA  not  established  any  right  to  salmon  fishing  in 
the  river  at  all.  M'Bamet  savs,  further,  that  he 
has  right  to  one-half  of  the  salmon  fishing  in  the 
river,  and  he  doesn't  ask  more.  The  Lord  Ordi- 
narv  thought  it  advisable  to  have  an  inquiry,  and 
we  have  had  before  us  the  proof  consisting  of  deeds 
and  parole  evidence.  Stuart  was  the  pursuer  in 
the  proof,  and  the  first  matter  to  be  considered  is 
whetner  he  has  established  a  right  to  pursue  this 
action.  He  appears  to  be,  by  his  own  immediate 
titles,  infeft  m  *' salmon  fishings,"  but  in  the 
earlier  titles  the  right  which  seems  to  have  been 
transmitted  was  ''  Fishings."  That  is  a  good  title 
to  salmon  fishings  if  there  is  a  proof  of  the  exercise 
of  the  right  of  salmon  fishing  by  net  and  ooble.  I 
shall  state  the  import  of  the  proof  upon  the  matter 
of  use  and  possession.  I  think  it  establishes,  with 
r^ard  to  this  river  (the  main  question  having  been 
with  respect  to  a  mile  of  it  next  the  sea,  that  being 
the  only  place  where  net  and  colde  oould  be  prac- 
tised), that  there  was  exercise  of  the  richt  oi  sal-  ' 
mon  fishing  by  these  means  on  the  south  or  Balgy 
side  of  it.  The  evidenoe  carries  us  so  far  back  as  to 
convert  the  wmtl  ** fishings"  in  the  titles  into 
salmon  fishings.  This  applies  to  fidiings  ex  ad»erao 
of  Stuart's  lands,  and  from  his  own  side ;  and  so  far 
I  think  the  case  of  Stuart  has  been  made  out. 
In  regard  to  1^  possession  b^  M*Bamet,  he  iq>- 
pears  to  hav«  been  in  possession  for  a  long  time 
under  titles  whioh  g^ve  him  nommcttwn  salmon 
fishings.  That  title  beffina  nearly  200  years 
ago.  Kow,  what  has  followed  upon  that  title? 
I  think  it  appears  that  there  has  been  fishing  prac- 
tised on  the  north  or  Tomdon  side  of  the  nver— 
use  by  rod  and  line,  and  for  two  seasons  a  oettain 
amount  of  fishing  by  net  and  coble.     This  is  in»' 


spective  of  the  use  by  joint  proprietors,  who  drew 
their  nets  upon  the  south  side,  so  that  we  have  a 
person  with  ri^ht  ex  facte  of  the  title  to  salmon 
fishings,  exercising  the  right  by  rod  and  line»  and 
occasionally  by  net  and  coble.  I  think  tiiis  an 
avowed  open  exercise  of  the  right.  If  the  title 
was  sufficient  to  give  a  right  of  salmon  fishing,  it 
was  not  lost  wm  tUendo,  An  intention  was  shown 
to  use  the  right.  I  don't  think  the  strict  rules  as 
to  the  constitution  of  a  ri^ht  to  fish  salmon  by  the 
exercise  of  it  b]^  net  ana  coble  apply  to  a  case 
where  such  a  title  exists.  I  donH  wish  to  give 
any  opinion  as  to  the  necessity  of  fishing  by  net 
and  coble  in  all  cases — for  example,  in  cases  where 
it  is  almost  impossible  to  fish  in  this  way.  I  think 
that  in  the  present  case  M'Bamet  has  made  out 
his  right  to  the  fishincs.  But  it  is  said  that  he 
has  no  Crown  grant  of  the  fishing.  Now,  I  am 
of  opinion  that,  whatever  the  right  of  the  Crown 
mignt  be,  in  the  face  of  the  possession  which  he 
has  had  in  virtue  of  the  titles  which  he  has,  Stuart 
has  no  right  to  stop  his  fishing.  The  conclusion, 
then,  at  which  I  arrive  is  very  much  the  same  as 
that  come  to  by  the  Lord  Ordinary.  M'Bamet 
has  shown  no  right  to  fish  on  Stuart's  side,  and, 
therefore,  can't  ^p  him  ;  and  as  little  can  Stuart 
dispossess  M^Bamet.  The  result  is  that  I  can't 
affirm  the  first  conclusion  of  the  summons.  I  can 
affirm,  however,  that  Stuart  has  a  right  to  fish 
for  salmon  from  his  own  side  of  the  stream ;  and, 
lastly,  that  he  can't  interfere  with  M'Bamet  doing 
the  same  from  the  other  side. 

Lord  CuRRiEHTLL,  after  narrating  the  claims 
made  by  the  pursuer,  said — In  considering^  these 
matters,  it  is  to  be  kept  in  view  that  the  right  of 
salmon  fishing  is  inter  regalia,  and  that  no  one  can 
exeroise  it  without  a  grant  from  the  Crown.  The 
first  thing  we  have  to  deal  with  is  the  risht  of  the 
pursuer  himself.  He  has  no  title  from  tne  Crown 
containing  an  express  grant  of  salmon  fishings,  but 
a  right  of  fishings  generally.  Such  a  risht  acunits 
of  being  construed  by  the  use  which  f oUows  upon 
it.  He  has  led  proof  of  possession  and  use.  He 
has  proved  that  he  and  his  predecessors  have  prac- 
tised salmon  fishing  from  time  immemorial.  Two- 
thirds  of  the  stream  is  so  narrow  and  of  such  a 
ragged  channel  that  fishing  by  net  and  coble  was 
impracticable.  The^  have  accordingly  been  fished 
in  the  only  l^al  and  practicable  manner.  In  the 
remaining  part  of  the  river,  fishing  by  net  and 
coble  has  been  practised  by  the  pursuer's  authors. 
This  has  not  been  done  since  1846,  but  it  has  becoi 
so  used  as  far  back  from  that  year  as  the  memory 
of  man  goes.  But  that  was  not  exclusive  posses- 
sion of  the  fishings  on  the  river.  The  proprietors 
of  Torridon  participated  in  it  to  a  certam  extent. 
The  present  question,  however,  is  whether  that  pos- 
session on  the  part  of  the  pursuer's  authors  is  suffi- 
oient  to  establish  right  under  their  titles  to  salmon 
fishing.  I  think  it  is,  and  that  the  pursuer  is  in 
the  same  position  as  he  would  have  been  had  he 
had  an  express  grant  of  salmon  fishings.  I  don't 
give  an  opinion  as  to  what  might  foe  the  result  of  a 
competition  between  him  and  the  Crown.  The 
Crown  is  not  here,  and  it  must  be  taken  that  it 
tacitly  acquiesces.  But  in  a  (question  between  the 
pursuer  and  an  opposite  proprietor  I  think  the  for- 
iner  has  a  good  title,  and  ther^we  that  he  is  en- 
titled to  decree  in  terms  of  the  second  conolusion 
of  his  summons,  and  to  fish  for  salmon  from  his 
own  side  of  1^  river.  For  I  think  it  is  not  esta- 
blished that  he  has  the  sole  title  to  fish.  Notwith- 
standing, the  grant  to  the  pursuer's  authors  I  tbink 
the  Crown  oould  have  fished  upon  the  other  bank 
of  the  river,  and  therefore  the  pursuer  is  not  en- 
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titled  to  decree  nnder  tbe  first  ooncluBion  of  hia 
summons.  So  mudi  for  the  title  of  the  i>iiTsuer. 
The  question  now  ooonrs  whether  he  is  entitled  to 
have  the  defender  interdicted  from  fishing  from  his 
own  bank  and  exercising  the  possession  he  has 
had.  The  proof  brings  out  that  the  defender  and 
his  predecessors  have  from  time  uounemorial  fished 
with  rod  and  line  ;  further,  that  with  regard  to  the 
upper  two-thirds  of  the  stream  they  have  had  just 
the  same  kind  of  use  as  the  pursuer.  In  the 
lower  purt  of  it»  I  don't  think  they  have  had  any 
poasesBion  by  net  and  ooble  except  during  the  two 
seasons  of  1839  and  1840.  There  has  been  another 
kind  of  possession,  the  general  import  of  which  is 
that  the  same  tenant  had  right  to  the  fishings  on 
both  sides  and  paid  rent  to  bouL  proprietors.  Now, 
the  question  is  whether  the  pursuer  ia  entitled  to 
dispossess  the  defender.  That  requires  us  to  look 
at  the  defender's  titles.  These,  prima  fade,  give 
him  right  to  one-half  of  the  salmon  fiahmgs  in  the 
wat«r  of  Balgy.  His  title  is  not  of  modem  date. 
It  is  as  old  as  1668,  and  the  defender  and  his  pre- 
decessors have  beiui  in  possession  in  virtue  of  a 
regular  feudal  i»Offress  for  a  period  of  nearly  two 
hundred  years.  Tne  pursuer  says  the  grant  didn't 
come  from  the  Crown.  To  this  the  defender  makes 
two  answers.  He  says — (1)  That  it  does,  and  re- 
fers to  the  titles.  I  have  looked  into  these,  and 
they  seem  to  me  to  give  rise  to  very  nice  questions, 
and  if  the  Crown  were  here  chafleiiging  the  de- 
fender's right,  I  don't  say  what  the  enect  of  such  a 
challeiu»  miaht  be.  But  the  defender  says— (2) 
There  nas  been  prescriptive  possession.  Now, 
a^dxk,  if  the  Crown  were  here,  a  question  mifht 
arise  aa  to  the  character  of  that  possession.  But 
the  Orown  is  neither  challenging  the  right  nor  the 
possession,  and  it  ia  the  only  party  entitled  to  do 
so.  It  tacitly  acquiesces  in  the  defender  continu- 
ing the  possession  he  and  his  authors  have  had. 
The  qruestion  is,  can  the  pursuer  challenge  that 
right,  lie  not  alleging  a  competing  one  ?  Now,  my 
opinioxi  is  that  whatever  difficiuties  might  arise 
were  tlie  Crown  here,  the  pursuer  can't  challenge 
the  defender's  right.  I  therefore  concur  with  the 
result  come  to  by  the  Lord  Ordinary. 

Lord  Deas,  after  narrating  the  first  two  con- 
dusionjB  of  the  action  of  deck^tor,  said — I  am  of 
opinion  that  the  pursuer  is  not  entitled  to  decree 
under  the  first,  but  I  think  he  is  under  the  second, 
construing  it  to  mean  that  he  has  a  right  in  com- 
mon with  the  defender.  There  are  two  thin^ 
neoessaty  to  be  kept  in  view  in  dealing  with  this 
case — Ist,  That  it  is  altogether  a  question  between 
two  subjects,  not  between  a  subject  and  the 
Crown.  Any  decree  pronounced  here  can  only 
affect  the  question  raised  as  between  \he  parties 
themselves,  although  it  be  in  the  form  of  a  de- 
clarator. 2d,  The  river,  from  its  limited  breadth, 
when  fished  for  salmon,  is  fished  all  the  way 
across  it.  Keeping  these  things  in  view,  the  jmr- 
•uer  has  a  grant  of  fishings.  A  wri1^;en  tilde 
(which  is  essential)  we  have,  and  that  title  may  be 
oonstmed  b^  use,  and  has  been  construed,  to  mean 
salmon  fishing.  But  that  is  salmon  fishings  in 
eonnection  with  the  lands  of  Balgy.  With  the 
exception  of  affirming  the  second  condusion,  I 
think  there  should  be  absolvitor  granted  in  favour 
of  tbe  defender.  There  are  two  reasons  for  this 
opinion,  either  of  which,  however,  would  be  suffi- 
cient to  prevent  tiie  pursuer  netting  the  judgment 
he  seeks  further  than  imder  the  second  conclusion. 
First,  The  pursuer  has  no  title  to  the  fishiujcs  in  the 
Balgy  IB  connection  with  the  lands  of  '!u)rridon. 
The  pursuer's  ^rant  only  gave  him  a  ridbt  to  fish 
from  his  own  side,  and  a  right  might  liave  be«n 


given  l^l^e  Crown  to  the  fishinffs  on  the  other 
side.  This  would  be  very  clear  hM.  the  river  been 
a  broad  one.  But  the  same  law  applies  to  a  nar- 
row stream.  I  don't  say  that  this  state  of  his 
title  would  have  been  sufficient  to  prevent  the 
pursuer  from  obtaining  interdict  against  the  de- 
fender had  he  been  a  mere  tresspasser.  Thoueh 
the  pursuer  had  no  right  to  the  fishing  on  the 
Tomdon  side,  he  might  still  prevent  one  mtruding 
there,  because  he  had  a  rignt  to  fish  all  the  way 
across  the  stream,  and  any  one  fishing  from  the 
other  side  would  be  fishing  on  groimd  of  which  the 
pursuer  was  a  common  proprietor.  His  interest, 
therefore,  to  prevent  trespass,  is  palpable  and 
direct.  But  then  comes  the  second  ground  on 
which  the  pursuer  can't  get  jud^ent  i^nst  the 
defender  to  the  extent  craved.  The  defender  is  a 
person  who,  in  the  most  limited  view  which  can 
be  taken,  has  a  title  of  such  a  character  as  at  least 
to  raise  4uestions  requiring  to  be  combated  and 
adjudicated  upon  in  this  Court.  This  relieves  him 
from  the  character  of  an  intruder.  But,  further, 
I  think  he  has  a  very  good  title  as  against  the 
pursuer.  He  has  a  base  title  to  one-half  of  the 
salmon  fishings  in  the  river.  He  has  had  sufficient 
possession  to  prevent  that  title  being  lost,  even  if 
it  could  be  lost,  by  disuse.  The  possession  re- 
quired is  reduced  by  reason  of  the  positive  title. 
1  don't  give  an  opinion  as  to  whether  the  defender 
has  a  good  title  on  which  he  could  prescribe  a' 
right  against  the  Crown.  But  the  Crown  is  not 
here,  and  the  prescriptive  possession  has  been 
such  as  to  indicate  the  assertion  and  maintenance 
of  the  right,  and  that  is  enough.  It  is  not  neces- 
sary to  oe  quite  continuous.  I  think,  further, 
that  the  evidence  shows  that  the  proprietors  on 
each  side  of  the  river  thought  that  both  had  right 
to  the  fishings.  On  these  grounds  I  arrive  at  the 
same  conclusion  as  your  Loraships. 

Lord  Ardmiliak  said — ^This  is  a  case  of  some 
interest,  which  has  been  felt  by  the  parties  to  be 
important,  and  wbich  is  in  some  respects  important 
as  regajrds  the  law.  After  deliberate  consideration 
of  it,  I  have  come  to  the  same  conclusion  as  your 
Loraships.  I  have  directed  attention  to  four 
points — (1)  What  is  the  pursuer's  ri^ht  upon  his 
titles  and  possession  ?  (2)  What  is  his  right  in  a 
question  with  trespassers  encroaching  on  the  fish- 
ing ?  (3)  What  is  the  defender's  right  upon  his 
titles  and  possession  ?  And  (4)  what  is  the  pur- 
suer's title  to  challenge  the  defender  fishing  on  the 
Torridon  side  of  the  river  ?  With  respeS  to  the 
Ist  of  these  points,  I  think  the  pursuer  has  in- 
structed a  title  to  the  fishings  attached  to  the 
estate  of  Balgy  which  could  be  reared  up  and  has 
been  made  good  to  embrace  salmon  fishings  ex  ad- 
verao  of  and  from  his  own  lands.  The  2d  point 
depends  on  the  peculiarity  of  the  river.  If  it  had 
been  a  broad  stream,  on  which  the  rights  of  pro- 
prietors extended  only  to  tiie  middle,  a  proprietor 
would  not  have  been  entitled  to  challenge  a  tres- 
passer on  the  opposite  bank.  But  the  stream  in 
question  is  a  narrow  stream,  which,  even  with  rod 
and  Ime,  is  fished  from  bank  to  bank,  and  therefore 
any  fishing,  even  from  the  other  bank,  is  an  en- 
croachment on  ^e  cround  to  which  the  proprietors 
have  right.  3d,  I  tnink  it  clear  that  the  defender 
has  ins&ucted  a  base  rieht  of  about  two  centuries 
duration,  not  to  the  nshin^  merely,  but  to  one- 
half  of  the  salmon  fishings  m  the  water  of  Bal^, 
and  oonsecj^uently  he  did  not  reoruire  the  same  kmd 
of  possession  as  tibie  pursuer  aid  to  rear  up  his 
right.  His  possession  was  only  rej[uired  to  show 
tlutt  he  was  in  the  avowed  exercise  of  his  l^al 
right.    I  don't  give  any  opinion  as  to  whether,  in 
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a  riirer,  where  there  can't  be  possession  by  net  and 
coble,  a  right  may  be  reared  up  by  other  means. 
Bat  where  a  proprietor  has  a  title  to  salmon  fish- 
ings, it  is  not  required  that  he  should  use  net  and 
coble  to  the  same  extent  as  in  rearing  up  a  title  of 
'*  fishinCT  "  only.  But  the  defender  has  used  net 
and  coble  for  two  years.  There  has  been  rod  fish- 
ing for  a  long  time,  and  the  fishinfis  have  been  let 
by  advertisement  from  the  Torriaon  proprietors. 
Then,  4th,  Can  the  pursuer  challenge  tne  defender 
with  two  centuries  of  possession  upon  ground 
comj^tent  to  the  Crown  tnat  he  has  not  connected 
his  title  with  the  Crown  ?  There  are  elements  in 
the  titles  produced  which  give  indications  to  con- 
nect the  title  by  the  subject  superior  with  a  right 
from  the  Crown.  But  I  think  it  is  not  competent 
to  the  pursuer  to  insist  in  this  ground  of  challenge. 

Jud^ent  accordingly,  and  adhere  in  interdict 
ease. 

The  Solicitob-General,  for  defender,  asked 
expenses.  In  the  interdict  he  had  been  successfuL 
In  the  declarator  he  had  never  disputed  the  pur- 
suer's right  to  one-half  of  the  fishings.  The  wnole 
Suestion  had  been  as  to  his  ri^ht  to  fish  from  the 
efender's  side  as  well  as  his  own,  and  he  had 
failed  to  establish  such  rig[ht.  Ilie  defender's 
objection  to  the  pursuer's  title  was  as  to  his  title 
to  interfere  with  tne  defender's  fishings. 

The  Dean  of  Faculty,  for  the  pursuer,  said  the 
"interdict  sought  had  been  only  granted  in  part. 
In  the  declarator,  the  defender  hsA  all  alonff  dis- 

C'  »d  the  pursuer's  right  to  the  fishings,  and  put 
to  proot  of  the  possession  he  had  had  to  ex- 
plain his  title.     He  nad  established  his  rifht. 

The  Court  thought  the  defender  entitled  to  ex- 
penses in  the  interdict  as  having  been  substantially 
successful  in  the  case.  In  the  declarator  the  de- 
fender had  contended  to  the  last  that  the  pursuer 
had  not  established  any  right  to  sahnon  fishing 
in  the  river.  No  expenses  would  be  awarded  m 
that  action. 

Counsel  for  Sir  John  Stuart  —  The  Dean  of 
Faculty,  Mr  Young,  and  Mr  Adam.  Agents 
James  Steuart,  W.S. 

Counsel  for  Colonel  M'Bamet — The  Solicitor- 
General,  Mr  Gifford,  and  Mr  BiJfour. 
W.  H.  &  W.  J.  Sands,  W^.     Qr 
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BEATTIE  V.  ADAMSON. 
Poor—  SMemerU  —  Residence— RetetUion  —PvpU 
Child^Desertion  by  Father—Statutory  Notice 
— Parochial  Relief,  A  female  child,  aged  11, 
and  in  a  weak  state  of  health,  was  deserted 
in  1856  by  her  father,  who  had  then  a  resi- 
dential settlement  in  the  parish  of  C,  and  she 
was  relieved  by  the  parish  of  B.  Statutory 
notice  was  not  given  to  C.  until  1860.  Held 
{alt.  Sheriffs  of  Lanarkshire  and  Lord  Bar- 
caple,  diss.  Lord  Cowan)  (1)  that  the  time  for 
ascertaining  the  settlement  was  the  date  of 
first  obtaimng  relief,  and  not  the  date  of  the 
statutory  notice;  (2)  that  the  settlement 
which  the  child  had  in  1856  was  one  acquired 
by  her  in  her  own  rig^t,  and  was  not  lost  by 
reason  of  her  father's  absence  from  tiie  parish 
of  C.  ;  (3)  that  her  own  absence  for  four  years 
did  not  cause  the  loss  of  her  settlement,  as  she 
was  in  receipt  of  parochial  relief  ;  (4)  that  .the 
parish  of  C.  could  not  plead  that  the  relief 
given  was  not  parochial  relief,  because  it  had 
admitted  that  it  was.  Opinion  (per  L.  J. 
Clerk)  that  there  may  be  something  excep- 


tional in  the  state  of  a  pupil  child's  mental  or 
bodily  health  to  make  it,  although  not  de- 
serted, a  proper  object  of  parodiial  relief. 

This  was  an  advocation  from  the  Sheriff  Court 
of  Lanarkshire.  The  advocator,  who  is  Inspector 
of  the  Barony  Parish  of  Glasgow,  sued  the  respon- 
dent, who  is  Inspector  of  the  City  Parish  of  Glas- 
gow, for  repayment  of  certain  advances  amounting 
to  £i64,  2s.  4d.,  made  by  him  for  behoof  of  a 
pauper,  Elizabeth  Clark,  betwixt  20th  August 
1867,  and  9th  October  1863,  with  interest  thereon, 
and  also  for  relief  of  her  maintenance  and  support 
in  time  coming.  He  averred  that  the  City  Parish 
was  the  parish  of  her  settlement. 

Elizabeth  Clark  was  bora  in  the  parish  of  St 
Cuthbert's  in  the  year  1845.  She  was  taken  into 
the  poorhouse  of  the  Baronv  Parish  in  September 
1856,  her  father  having  then  deserted  her  and 
three  other  children.  l%e  father  was  then  in  pos- 
session of  an  acquired  residential  settlement  in  tiie 
City  Parish,  but  he  has  not  resided  in  that  parish 
since  1854.  On  20th  August  1857,  the  father  re- 
turned to  the  Baronv  Parish  and  repaid  to  the  pur- 
suer the  advances  which  had  been  made  on  benalf 
of  the  three  other  children,  but  refused,  as  was 
alleged,  to  pay  the  advances  made  on  behalf  of 
Elizabeth,  or  to  remove  her  from  the  poorhouse. 
This  refusal  was  denied  by  the  City  Parish  and 
there  was  no  moot  led  in  r«gaid  to  it ;  but  as 
matter  of  fact  ahe  remained  in  the  poorhouse,  and 
is  there  stilL  A  statutory  notice  was  sent  to  the 
City  Parish  on  20th  Aueust  1857,  but  it  was  con- 
tended that  this  notice  did  not  apply  to  Elizabeth, 
but  only  to  the  other  children.  A  good  statutory 
notice  was,  however,  admitted  to  have  been  ffiven 
on  12th  June  1860.  The  pursuer  made  the  follow- 
ing averment  on  record  in  regard  to  the  condition 
of  the  pauper's  health  : — 

"The  said  Elizabeth  Clark  was,  during  the 
period  embraced  in  said  account,  in  delicate  health, 
having  scrofulous  swellings,  and  being  subject  to 
falling  sickness  and  other  disease,  rendering  her 
unable  to  earn  her  own  livelihood,  and  she  waa 
then,  and  still  continues  to  be,  a  proper  object  of 
parochial  relief  ;"  and  the  answer  to  this  averment 
waa— '*  Admitted  that  Elizabeth  Clark  was,  dur- 
ing  the  period  mentioned,  in  delicate  health,  but 
denied  that  she  was  and  is  a  proper  object  of  paro- 
chial relief." 
The  defender  stated  the  following  pleas  in  law  : — 
'*1.  Alexander  Clark  having  ceased  to  reside 
within  the  City  Parish  of  Glasgow,  in  or  about  the 
month  of  May  1854,  and  not  having  resided  there- 
after within  said  parish  for  one  year  during  the 
period  of  five  years  subsequent  to  said  date,  he  lost 
the  settlement  he  had  acquired  within  said  parish 
for  himself  and  children.  2.  The  said  Alexander 
Clark  being  an  able-bodied  man,  neither  he  nor  his 
children  were  proper  objects  of  parochial  relief, 
and  any  relief  ffiven  by  Barony  to  the  children  was 
therefore  iUe^;iI,  and  can  have  no  effect  as  against 
the  defender  m  the  present  question.  3.  Assuming 
that  the  defender  is  legally  liable  in  relief  to  the 
pursuer  for  advances  on  account  of  the  foresaid 
Elizabeth  Clark,  such  liability  would  only  arise  for 
advances  made  subsequent  to  the  foresaid  12th  day 
of  June  1860,  in  respect  that  no  statutory  notice 
was  given  to  the  defender  of  her  having  become 
chaj-geable  "pnor  to  said  date.  4.  When  the  said 
Alexander  Clark  returned  to  Glasgow,  as  before 
mentioned,  and  repaid  Barony  a  sum  on  account 
of  their  advances  to  his  children,  and  relieved  tiiem 
of  the  chai^geability  of  three  of  them,  Barony  was 
bound  to  have  handed  over  the  jcare  and  custody 
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of  the  foresaid  Elizabeth  Clark  to  her  father,  and, 
if  need  be,  to  take  the  neoeeeary  steps  to  compel 
him,  as  an  able-bodied  man,  to  support  his  said 
danghter — ^and  not  having  done  so,  the  pursuer  is 
not  now  entitled  to  relief  against  the  defender.  5. 
There  being  no  grounds,  either  in  fact  or  in  law, 
for  the  present  claim,  this  action  should  be  dis- 
missed, with  en>en8e8." 

The  Sheriff-Substitute,  on  23d  Feb.  1864,  al- 
lowed both  parties  a  proof,  but,  after  some  proof 
had  been  led  by  the  pursuer,  the  defender  put  in 
a  minute  of  admissions  containing,  inter  €Ma,  the 
following  admission :— "  That  Elizabeth  Clark  was, 
at  the  date  of  the  action,  and  during  thc^  whole 
period  embraced  in  the  account  sued  for,  and  still 
IS,  in  respect  of  the  state  of  her  health,  a  proper 
object  of^parochial  relief."  The  Sheriff-Substitute 
held  that  the  notice  of  1867  was  not  a  good  notice 
in  regard  to  Elizabeth  Clark,  and  that,  as  in  1860, 
when  notice  was  first  given,  she  had  lost  her 
settlement  in  the  City  Parish,  the  pursuer  was  not 
entitled  to  recover.  He  therefore  assoilzied  the 
City  Parish  with  escpenses.  In  his  note  he  ob- 
served : — "  It  is  admitted  by  the  defender  that  at 
the  time  the  pauper  Elizabeth  Clark  was  admitted 
into  the  Barony  JPoor-houae  she  was  a  proper  ob- 

{'ect  of  parochial  relief  on  account  of  her  delicate 
lealth,  and  being  deserted  by  her  father ;  it  is 
also  admitted  that  at  that  time  her  settlement  was 
in  the  City  of  Glasgow  Parish,  but  her  settlement 
was  solely  a  derivative  one ;  beinff  nnemancipated, 
her  settlement  was  that  of  her  father,  who  had  then 
acquired  a  residential  settlement  in  that  parish. 
But  a  party  who  has  aoouired  a  residential  settle- 
ment may  lose  it,  and  aoes  lose  it,  if  during  any 
subsequent  period  of  five  years  he  has  not  resided 
in  the  parish  continuously  for  at  least  one  year. 
Alexander  Clark,  Elizabeth  Clark's  father,  ceased 
to  reside  in  the  City  of  Glasgow  Parish  in  May 
1854,  and  he  never  returned  to  that  parish,  so  that 
he  lost  his  settlement  there  in  May  1858.  As 
to  the  pauper  Elizabeth  Clark,  she  never  could 
have  acquired  for  herself  a  settlement  in  any  parish, 
and  her  only  claim  to  be  held  as  having  a  settle- 
ment in  the  City  Parish  is  that  that  parish  was 
the  puuh  of  her  father's  settlement.  The 
Sheriff-Substitute  cannot  see  that  the  fact  that  she 
was  in  receipt  of  parochial  relief  from  the  Barony 
Parish  stopped  the  operation  of  the  law  in  depriv- 
ing her  fatner  of  his  settlement  in  the  City  Parish 
Yjy  continuous  non-residence  for  five  years,  espe- 
ciaUy  as  the  City  Parish  had  no  statutory  notice  of 
her  oeing  in  receipt  of  relief  till  1860,  long  after 
her  father  had  lost  his  settlement  in  the  City 
Parish." 

The  Sheriff  (Alison),  on  appeal,  adhered. 

The  pursuer  then  advocated,  and  stated  the  fol- 
lowing additional  plea  : — "The  pauper,  Elizabeth 
Clark,  having  been  admittedly  a  proper  object  of 
parochial  rehef  on  20th  August  1857,  and  during 
the  whole  period  of  the  account  sued  for,  and  her 
parochial  settlement  having  been,  at  the  time  of 
her  becoming  an  object  of  parochial  relief,  and 
beinff  still,  m  the  City  Pansh  of  Glas^w,  that 
parish  is  liable  in  the  expense  of  supporting  her." 

The  Lord  Ordinary  (Barcaple)  pronounced  the 
following  interlocutor : — 

"EcOnburgh,  9th  FOfruarv  1866.— The  Lord 
Ordmaiy  having  heard  counsel  for  the  parties,  and 
considerodthe  closed  record,  productions,  and  whole 
process,  advocates  the  cause ;  as  matter  of  fact, 
nnds  that  the  pauper  Elizabeth  Clark  was,  at 
the  date  of  the  action,  and  during  the  whole  period 
embraced  in  the  account  sued  K>r,  and  still  is,  in 
respect  of  the  state  of  her  health,  a  proper  object 


of  parochial  relief :  Finds  that  the  Parochial  Board 
of  the  Parish  of  Barony  supplied  to  her  the  b<Murd, 
aliment,  and  relief  specified  in  said  account,  and 
still  continue  to  supply  her  with  parochial  relief  : 
Finds  that  the  said  Elizabeth  Clark  is  the  lawful 
daughter  of  Alexander  Clark,  sometime  strapper 
in  Glasgow,  and  was  bom  in  the  parish  of  &unt 
Cuthberts,  Edinburgh,  in  September  1845  :  Finds, 
that  in  the  year  18&,  the  said  Alexander  Clark 
came  to  the  City  Parish  of  Glasgow,  and  resided 
in  said  parish  continuously,  alon£  with  his  family, 
including  his  daughter  Elizabeth,  till  the  month 
of  May  1854 :  Fmds,  that  in  the  said  month 
of  May  1854^  the  said  Alexander  Clark  removed 
from  the  City  Parish  of  Glasgow,  and  went 
with  his  family  to  reside  in  the  Parish  of  Barony, 
where  he  resided  till  about  26th  October  1856  : 
Finds,  that  since  the  said  Alexander  Clark  removed 
from  the  City  Parish  of  Glasgow  in  May  1854, 
he  has  never  resided  in  that  parish  contiuuously 
for  a  year ;  Finds,  that  on  or  about  26tii  October 
1856,  the  said  Alexander  Clark  deserted  his  familv, 
which  then  consisted  of  four  children,  Elizabeth, 
Alexander,  Jean,  and  John,  in  the  Parish  of 
Barony  ;  finds  that  while  said  four  children  were 
so  deserted  in  Parish  of  Barony,  application  for 
relief  on  their  behalf  was  made  to  the  Parochial 
Board  of  that  parish,  and  that  said  Board  took 
Elizabeth  Clark  into  their  poor-house,  and  afforded 
out-door  relief  to  the  other  three  children  :  Finds, 
that  on  20th  August  1857,  the  Inspector  of  the 
Poor  of  the  Barony  Parish  sent  to  the  Lispector 
of  Poor  of  the  City  of  Glasgow  Parish  a  notice  in 
the  following  terms : — '  Case  of  Alexander  Clark's 
three  childroi,  residing  at  36  Clyde  Street,  A. — 
Chambers  of  Parochial  Board,  Barony  Parish, 
Glasgow,  20th  August  1857.— Sir, — I  hereby  £;ive 
yon  notice,  in  terms  of  the  Statute  8  and  9  Vict., 
cap.  83,  sec.  71,  that  the  above-named  poor  person 
has  become  chargeable  as  a  pauper  to  the  Parish 
of  Barony,  and  that  the  Parish  of  Glas^w,  where 
the  settlement  appears  to  be,  is  held  hable  for  all 
advances,  charges,  and  expenses,  which  shall  be 
expended  to  or  incurred  in  respect  of  said  poor 
person.  A  statement  of  the  particulars  of  the 
case  may  be  sent  soon.'  Finos,  that  at  the  date 
of  senduig  and  receiving  said  notice,  Alexander 
Clark  was  an  able-bodied  man,  and  had  never  ap- 
pUedfor  relief :  Finds,  that  at  or  immediately  after 
the  date  of  said  notice,  Alexander  C^k  toc^ 
charge  of  his  three  children,  Alexander,  Jean,  and 
John,  and  paid  to  the  Parochial  Board  of  Barony 
Parii^  £2  on  account  of  advances  to  his  children, 
but  did  not  then  or  since  take  charge  of  the  said 
Elizabeth  Clark:  Finds,  that  onl2th  June  1860,  the 
Inspector  of  Barony  Parish  sent  to  the  Inspector  of 
the  City  Parish  of  Glasgow  a  notice  in  the  following 
terms: — 'Chambers  of  Parochial  Board,  Barony 
Parish,  Glasgow,  I2th  June  1860. --Case  of  Eliza- 
beth Clark,  residing  at  Margaret  Stewart's, 
Auchintrue,  ArTan.-^ir,  I  hereby  give  you 
notice,  in  tenns  of  the  statute  8  and  9  Vict.,  cap. 
83,  sect  71,  that  the  above-named  poor  ^Mrson 
has  become  chargeable  as  a  pauper  to  the  Parish 
of  Barony,  and  t&  the  Parian  of  Glasgow,  where 
the  settiement  appears  to  be,  is  held  liable  for  all 
advances,  charges,  and  expenses  which  shaJl  be 
expended  to  or  incurred  in  respect  of  said  poor 
person.'  As  matter  of  law.  Finds  that  notice  that 
the  said  Elizabeth  Clark  had  become  chargeable 
was  not  given,  in  tenns  of  the  7l8t  section  of  the 
Poor-Law  Amendment  Act,  to  the  Inspector  of 
the  City  Parish  of  Glasgow,  until  12th  June  1860  z 
Finds  that  when  Alexander  Clark  deserted  his 
children  in  October  1856,  he  had  a  settiement  in 
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the  City  Parish  of  Glasgow ;  but  that  on  12th 
June  1860,  and  for  some  time  previous  to  that 
date,  he  had  lost  his  settlement  in  that  parish : 
Finds  that  at  the  date  of  said  statutory  notice,  the 
said  Elizabeth  Clark,  had  not,  either  in  her  own 
right  or  in  right  of  her  father,  a  legal  settlement 
in  the  City  Parish  of  Glasgow  :  Finds  that  in  these 
circumstances  the  Parish  of  Barony  is  not  en- 
titled to  be  repaid  by  the  City  Parish  of  Glasgow 
for  any  part  of  the  relief  afforded  to  ElizalMth 
Clark,  or  to  be  relieved  by  said  parish  of  her 
future  support :  Therefore  of  new  sustains  the 
defences,  and  assoilzies  the  Inspector  of  Poor  for 
the  City  Parish  of  Glasgow,  respondent  and 
defender,  from  the  conclusions  of  the  action,  and 
decerns :  Finds  the  advocator  and  pursuer  liable 
in  expenses,  both  in  the  inferior  Court  and  in  this 
Court ;  allows  accounts  thereof  to  be  given  in,  and 
when  lodged,  remits  the  same  to  the  Auditor  to 
tax  and  report. 

"E.  F.  Maitland. 

"Note. — If  the  earlier  notice  of  20th  August 
1857  could  be  held  to  be  a  sufficient  statutory 
notice  with  reference  to  Elizabeth  Clark,  that 
would  relieve  the  case  of  all  difficulty  as  to  the 
question  of  settlement ;  for  unquestionably,  at 
that  date,  her.  father,  and  she  through  him,  had 
still  their  settlement  in  the  City  Parish,  which 
they  left  only  in  May  1854.  But  the  Loni  Ordi- 
nary does  not  think  that  the  notice  can  be  held  to 
apply  to  Elizabeth  Clark.  It  is  headed — '  Alex- 
ander Clark's  three  children,  residing  at  36  Clyde 
Street.'  Elizabeth  was  then  in  the  Barony  Poor- 
house,  and  Alexander  Clark's  other  three  children 
were  living  in  Clyde  Street,  where  he  deserted 
them,  and  found  them  when  he  came  back,  and 
they  had  been  receiying  parochial  relief  there.  In 
these  circumstances,  it  does  not  seem  possible  to 
hold  that  the  notice  applied  to  Elizabeth,  whose 
case  was  being  treated  separately,  and  does  not 
appear  to  have  been  adverted  to  in  giving  the 
notice. 

**  Taking  12th  June  1860  as  the  date  of  notice 
in  regard  to  Elizabeth,  the  question  of  settlement 
is  new,  and  not  free  from  difficulty.  There  can  be 
no  doubt  that  by  that  time  Alexander  Clark,  the 
father,  had  ceased  b^  absence  to  have  his  settle- 
ment in  the  City  Parish.  If  he  had  then  returned 
to  the  Barony  Parish,  and  become  an  object  of 
parochial  relief  by  disability,  there  could  haye  been 
no  claim  upon  the  City  Parish.  It  seems  to  be 
equally  dear  that  there  would  have  been  no  such 
claim  if  his  daughter  Elizabeth  had  then  become 
chargeable,  for  me  first  time,  in  the  Barony  Parish. 

"  The  argument  in  support  of  the  claim  against 
the  City  Parish  is  founded  upon  the  admitted  ex- 
istence of  chargeability,  and  the  receipt  of  parochial 
relief  from  1856,  when  Clark  first  deserted  his 
family,  he  having  then  his  settlement  in  the  City 
Parish.  It  is  maintained,  in  the  fijrst  place,  that 
if  it  had  been  the  father  himself  who  then  became 
chargeable  and  obtained  relief,  he  could  not  have 
lost  his  settlement  in  the  City  Parish  while  receiy- 
ing relief  in  Barony,  notwltlistandin^  that  notice 
hM.  not  been  given  to  the  former  pansh.  If  notice 
had  been  given  to  the  City  Parish  while  the  pauper 
had  not  bsen  upwards  of  fonr  years  absent,  it 
would  have  constituted  him  a  pauper  of  that 
parish,  to  which,  in  the  contemplation  of  the  sta- 
tute, he  ought  to  have  been  removed  ;  and  in  that 
state  of  things,  it  is  clear  that  he  oruld  not  lose  his 
settlement.  The  Lord  Ordinary  does  not  think, 
however,  that  it  necessarily  follows  that  the  settle- 
ment cannot  be  lost  when  the  party  becomes 
chaigeable  and  receives  relief,  but  no  notice  is 


given  to  the  pariirii  of  settlement,  or  that  the  ana- 
logy of  the  provisions  in  regard  to  acquiring  a 
seitlement  can  be  held  to  be  oonclusive.  There 
are  several  qualifications  required  for  the  reaidenoe 
by  which  a  settlement  is  to  be  acquired,  while 
there  are  no  similar  qualifications  of  the  non-resi- 
dence by  which  it  is  lost.  The  Lord  Ordinary  ex- 
presses no  opinion  upon  tins  question,  which  does 
not  necessarily  arise  in  the  present  case.  ^  The 
opinions  of  the  Judges  of  the  Second  Division  in 
the  case  of  TumbuU  v.  Kemp,  20  D.  703,  appear 
to  be  not  unfavourable  to  the  view  that  mere 
pauperism  in  another  parish,  though  withont  sta- 
tutory notice,  would  interrupt  the  loss  of  settle- 
ment. But  the  case  did  not  admit  of  a  decision  on 
the  point. 

"In  the  present  case,  the  pauperism  relied  upon 
as  preventing  the  loss  of  the  settlement  is  not  that 
of  the  head  of  the  family,  but  of  his  unemanci- 
pated  child.  At  the  debate  the  argument  was 
pressed  so  far  as  to  maintain  that  the  relief  ob- 
tained by  Elizabeth  Clark,  while  deserted  by  her 
father,  prevented  his  contmuous  absence  from  the 
City  Parish  depriving  him  of  his  own  settlement 
there.  The  Lord  Ordinary  has  no  hesitation  in 
rejecting  that  view.  A  more  plausible  ground  for 
holding  the  settlement  to  be  retained  seemed  to  be 
that  EUzabeth  Clark  having,  by  the  desertion  o! 
her  father,  become  entitled  to  parochial  relief  in 
1856,  which  she  has  continuea  to  receive  ever 
since,  she  then  became  a  pauper  of  the  Cit^  Parish, 
though  the  claim  of  Barony  as  the  disbursing 
paricSi  was  barred  by  want  of  notice  ;  and  that  the 
City  Parish  cannot  get  quit  of  her  so  long  as  she 
continues  a  pauper.  But  the  Lord  Ordinary  feels 
obliged  to  reject  this  view  also.  It  appears  to  him 
that  the  question  of  settlement  must  oe  taken  to 
arise  as  at  the  date  of  the  notice,  whidi  is  the 
date  of  the  legal  claim,  the  question  being,  what  is 
the  settlement  as  at  that  date  ?  The  City  Parish 
was  not  then  the  pu'ish  of  settlement  of  Alex- 
ander Clark,  an  able-bodied  man,  who  had  resided 
elsewhere  since  1854.  He  was  bound  to  receive 
and  support  his  daughter  wherever  he  might  be  ; 
and  if  he  ceased  to  be  able-bodied,  the  parish  of  his 
settlement  was  liable  to  relieve  him  and  anv  of  his 
family  who  might  be  entitled  to  parochial  relief. 
The  Lord  Ordinary  does  not  think  that,  while  the 
father  was  thus  in  a  position  both  to  lose  and  to 
acquire  a  settlement,  anything  had  occurred  to 
cause  the  settlement  of  his  daughter  to  be  sepa- 
rated from  his.  Such  a  separation  would,  he  thinks, 
be  without  any  sufficient  legal  ground,  as  well  as 
contrary  to  the  policy  of  the  h>w.  If,  by  sufficient 
notice  given  in  1857,  the  City  Parish  had  been 
made  liable  to  relieve  the  Barony,  it  must  no  doubt 
have  continued  to  be  so  to  the  present  time.  But 
it  would  have  had  a  claim  of  relief  against  the 
father,  if  he  could  be  found,  or,  as  the  Lord  Ordi- 
nary thinks,  against  any  other  parish  which  could 
be  shown  to  be  the  parish  of  his  settlement  after  he 
ceased  to  retain  a  settlement  in  the  City  Parish. 

"E.  F.  M." 

The  advocator  reclaimed. 

Frasbr  and  Burnet,  for  him,  argued— The 
Lord  Ordinary  is  wrong  in  assuming  that  the 
settlement  is  to  be  ascertained  as  at  the  date  of 
notice  being  given.  The  period  when  that  is  to  be 
ascertained  is  the  date  at  which  the  pauper  became 
chargeable.  At  that  time — ^viz.,  1856,  Elizabeth 
Clark  had  a  residential  settlement  in  the  City 
Parish  which  she  had  then  acquired  in  her  own 
right  (Hume,  22  Dec.  1849,  12  D.  414— Lord 
Wood's  interlocutor — ^and  Allan  v.  Higgins  and 
Others,  23  Dec.  1864,  3  Maep.  311— per  Lord  Jus- 
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tioe-Glerk).  The  p«iper  wm  in  1866,  and  has 
been  aU  along,  admittedly  a  proper  object  of  pare- 
ohuJ  relief,  ^e  was  deserted  Dy  her  father,  and 
the  state  of  her  health  was  snch  as  to  make  her  a 
troper  object  (Hay  v.  Paterson,  29  Jan.   1857,  19 

.  332).  The  notice  of  1857  is  not  maintained 
to  be  a  good  notice  ;  bat  the  pursner  is  entitled  to 
i«coTer  adTances  since  12th  June  1860. 

W.  M.  Thomson  (Lord  Advocate  with  him), 
for  the  respondent,  replied — ^The  relief  given  after 
1857,  when  the  father's  desertion  ceased,  was  not 
parochial  relief.  Elizabeth  Clark  was  not  then  a 
proper  object.  The  admission  founded  on  by  the 
pursuer  was  not  intended  to  admit  this.  Petrie  v. 
Meek,  21  D.  614;  Jack  v.  ladale  (H.L.),  1  Law 
Rep.  (App.)  p.  1  ;  and  Liemon  v.  Cameron,  2 
Macp.  454  were  cited. 

At  advising. 

The  Lord  Justicb-Cltbrk— The  facts  of  this 
ea^e^  as  they  are  to  be  gathered  from  the  proof 
and  admissions,  are  few  and  not  complicated,  but 
it  is  very  necessary  to  specify  what  they  are. 
Alexander  Clark,  the  father  of  this  pauper,  seems 
to  have  been  for  a  veiy  considerable  time  resident 
in  the  City  Parish  of  Glasgow,  and  to  have  ac- 
onired  a  residential  settlement  in  that  parish. 
Elizabeth,  his  daughter,  was  bom  in  1845,  so  that 
when  she  first  received  parochial  relief  she  was 
just  eleven  years  of  age,  and  therefore  in  pupil- 
larity.  At  that  time,  in  1856,  there  can  be  no 
doubt  that  Alexander  Clark  had  a  residential 
settlement  in  the  City  Parish.  It  is  said  that  at  that 
time  he  deserted  his  wife  and  children  and  went 
to  Endand,  and  I  take  it  as  matter  of  fact  that 
he  did  so,  although,  perhaps,  it  might  have  been 
open  to  qnestion,  as  he  may  have  gone  to  get 
work,  but  I  assume  that  he  deserted  them  as  both 
parties  have  so  taken  it.  It  is  equally  clear,  how- 
ever, that  he  came  back  in  August  1857)  and  when 
he  came  back  he  found  his  children  receiving  paro- 
chial relief  from  the  Barony  Parish.  He  repaid 
the  advances  which  had  been  made  on  account  of 
aU  his  children  except  Elizabeth,  but  he  refused  to 
repay  the  advances  to  her,  or  to  remove  her  from 
the  poorhouse.  It  is  admitted  that  Barony  did 
not  compel  him  to  remove  his  child.  At  the  same 
time,  there  cannot  be  the  slishtest  doubt  that  in 
August  1857  Alexander  dsA  was  an  able-bodied 
man.  It  follows  from  that,  as  decided  in  Thomson 
and  MacTear,  that  his  children  were  not  proper 
objects  of  parochial  relief.  After  1857,  the  fair 
result,  I  think,  is  that  Clark  never  again  deserted 
his  family.  He  was  obviously  going  from  place  to 
place,  following  his  buedness  as  a  strapper.  The 
City  Parish  in  uese  circumstances  maintained  this 
important  plea  : — '  The  said  Alexander  Clark 
bemg  an  able-bodied  man,  neither  he  nor  his  child- 
ren were  proper  objects  of  parochial  relief,  and  any 
relief  given  by  Barony  to  the  children  was  there- 
fore ilTegal,  and  can  have  no  effect  as  against  the 
defender  in  the  present  question.'  That  plea  pro- 
ceeds on  the  assumption  that  the  City  Parish  is  the 
parish  of  settlement  Whether  that  be  so  is  an- 
other question,  but  that  is  the  assumption.  If  he 
was  an  able-bodied  man,  and  if  there  was  nothing 
extraordinary  or  anomalous  in  the  condition  of  his 
children,  that  is  clearly  a  well-founded  plea,  for 
the  decisions  in  Petrie  v.  Meek  and  Isdale  v.  Jack 
have  settled  that  the  riff ht  to  give  and  the  right  to 
receive  relief  are  co-rttatiye,  and  therefore  that 
what  a  person  is  not  entitled  to  receive  a  parish 
has  no  noht  to  give.  But  while  that  plea  seems 
well  fooncted,  there  is  a  fact  imported  oy  way  of 
admission  into  the  case  which  may  be  called  a  fact 
of  inference.     The  admission  is  in  these  terms— 


*  The  defender  admits  that  Elizabeth  Clark  was  at 
the  date  of  the  action  and  during  the  whole  period 
embraced  in  the  account  sued  for  and  still  is  in 
respect  of  the  state  of  her  health  a  proper  object 
of  parochial  relief.'  Your  Lordships  wul  obe^e 
that  this  admission  is  made  by  the  party  who  put 
upon  record  the  plea  which  I  have  read.  The 
party  who  made  tne  admission  knew  the  words  he 
was  dealing  witii,  and  must  have  been  well  aware 
both  of  the  facts  of  the  case  and  the  law  applicable 
to  these  facts ;  and  the  admission  is  that  this 
child  was  from  1856  downwards  a  proper  object  of 
parochial  relief.  Now,  she  could  not  be  a  proper 
object  of  parochial  relief,  being  a  pupil  and  her 
father  being  an  able-bodied  man,  unless  there  was 
something  exceptional  in  her  case.  There  must 
have  been  something  of  that  kind,  and  I  have  no 
doubt  that  if  this  admission  had  not  been  made  we 
would  have  had  evidence  that  there  was  something 
in  the  condition  of  this  child  in  reference-to  her 
bodily  or  mental  health  which  would  have  made 
her  a  proper  object  of  parochial  relief.  We  must 
take  it  that  there  may  be  such  a  condition.  It  is 
quite  well  known  in  law,  and  we  have  an  example 
of  it  in  the  case  of  Hav  v.  Paterson.  Here  I  must 
take  it  for  granted  that  the  child  was  in  a  condi- 
tion somewhat  analogous  to  the  child  in  that  case, 
and  entitled  on  its  own  account  to  receive  paro- 
chial relief.  That  being  so,  a  good  deal  of  diffi- 
culty is  cleared  away.  The  questioi^  then  comes 
to  be.  When  did  Elizabeth  Clark  first  become 
chargeable?  It  was  in  1856,  and  that  charge- 
ability  has  continued  ever  since.  That  being  so, 
tiie  next  question  is,  What  was  her  settlement 
when  she  became  chargeable  ?  There  can  be  no 
question  that  the  child  being  a  pupil,  her  father's 
settlement,  which  was  a  residential  settlement, 
was  hers,  and  his  settlement  was  at  that  time  ad- 
mittedly in  the  City  Parish.  But  then  tt  is  said 
that  the  father  lost  his  settlement  there  in  1858, 
by  five  years  having  elapsed  without  his  having 
resided  one  year  in  tne  parish,  and  that  seems  to 
be  the  fact.  But  then,  what  is  the  effect  of  that 
upon  the  settlement  of  the  child,  who  has  become 
and  was  all  along  and  still  continues  to  be  a  pro- 
per object  of  parochial  relief?  I  am  unable  to 
see  that  it  can  have  any.  If  the  father  himself 
had  become  chargeable  in  1856,  there  can  be 
no  doubt  that  subsequent  absence  from  the 
parish  would  not  have  altered  his  settlement 
until  he  was  rehabilitated.  Is  it  otherwise  with  the 
child  ?  To  be  sure  if  the  (diild's  settlement  is  in  no 
tense  its  own,  but  follows  necessarily  the  fortunes 
of  the  father — ^if  that  be  the  meaning  of  a  derivative 
residential  settlement — ^the  case  might  be  different. 
But  then,  what  are  your  Lord^ips  to  say  to  the 
cases  of  Hume  v.  Pringle  and  .AJIan  v.  Higgins, 
where  it  was  laid  down  diETtinotl^  that  a  child  ac- 
quiring such  a  settlement  aoq[uire8  it  in  its  own 
right  ?  If  that  was  the  condrtion  of  this  child  in 
1856,  it  wppears  to  me  quite  impossible  to  hold 
that  any  loss  by  the  father  of  his  settlement  can 
in  the  slightest  degree  affect  the  settlement  which 
the  child  had  acquired.  It  therefore  appears  to 
me  that  the  City  Parish  must  continue  to  a<dmow- 
ledge  the  settlement  so  long  as  she  continues  to  be 
a  pauper.  The  Lord  Ordinary  seems  to  think  that 
tms  liability  must  depend,  not  on  tiie  time  when 
ohargeability  commenced,  but  the  time  when 
notice  was  given.  I  confess  I  am  quite  at  a  loss  to 
perceive  the  meaning  of  this  view ;  for  what  is  the 
use  of  a  statutory  notice  ?  Simply  to  comply  with 
a  proviso  in  the  Poor-Law  Act  that  until  a  reliev- 
ing parish  gives  notice  it  cannot  recover  ;  but  that 
proviso  has  nothing  to  do  with  the  principles  of 
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the  law  of  Bettlement.  And  there  can  be  no  donbt 
of  this  general  mle  that  the  settlement  of  a 
pauper  when  he  becomea  chargeable  most  remain 
the  settlement  so  long  as  he  oontinues  to  receive 
parochial  relief.  I  am  therefore  of  opinion  that 
the  Barony  Parish  is  entitled  to  recover  the  ad- 
vances made  since  1860,  and  to  be  relieved  of  the 
maintenance  of  the  pauper  in  future.  It  is  not 
maintained  that  the  previous  notice  of  1857  is  a 
good  notice. 

Lord  Cowan — I  am  of  opinion  that  the  inter- 
locutor  of  the  Lord  Ordinary,  in  so  far  as  it  assoil- 
zies the  City  Parish  of  Glasgow  from  the  claim 
made  in  this  action  by  the  Barony  Parish,  is  unob- 
jectionable. The  le^  principles  applicable  to  the 
case,  having  regard  to  tne  facts  estaolished  by  the 
proof  or  admitted  on  record,  Appear  to  me  to  lead 
to  that  result.  The  pauper,  Elizabeth  Clark,  in 
respect  of  whom  the  claim  of  relief  is  made,  is 
daughter  of  Alexander  Clark,  an  able-bodied  man. 
She  was  bom  in  St  Cuthbert's  Parish  in  September 
1845.  Her  father  with  his  family  (including  his 
daughter  Elizabeth)  came  to  the  City  Pari&  of 
Glasgow  in  that  year,  and  continued  to  reside  in 
that  parish  until  May  1854.  At  that  date  Clark 
removed  to  the  Barony  Parish,  where  he  resided, 
earning  wages  at  the  rate  of  14s.  per  week,  till 
October  1856,  when  he  temporarily  deserted  his 
family,  and  his  daughter  Elizabeth  was  in  conse- 
quence taken  into  the  Barony  Roorhouse,  where 
sue  continued  to  be  at  the  date  of  this  action,  al- 
though her  father  returned  to  his  family  in  August 
1857,  and  except  for  a  short  period  was  constantly 
at  work  earning  the  above  wages  till  sometime 
after  October  1860.  During  the  whole  period  from 
1854  till  1860  neither  he  nor  his  daughter  Elizabeth 
resided  for  any  continuous  period  in  the  City 
Parish  of  Glasffow.  And  the  first  notice  given  to 
the  inspector  of  the  City  Parish  of  the  pauper  hav- 
ing become  chargeable  in  the  Barony  ransh  was 
dated  in  June  1860. 

In  this  state  of  the  facts  it  is  uot  doubtful-— 
(1)  That  in  May  1854  Clark  had  acquired  for  him- 
self and  for  the  members  of  his  family  a  residential 
settlement  in  the  City  Parish  ;  and  (2)  that  such 
residential  settlement  in  1860  had  not  been  re- 
tained bv  continuous  residence  during  the  five 
years  which  succeeded  1854,  for  one  year  within  the 
City  Parish,  as  required  by  the  statute  for  the  re- 
tention of  a  settlement  acquired  by  residence. 
Hie  question  is,  whether  there  are  any  specialties 
in  the  case  to  obviate  the  conclusion  adverse  to  the 
claim  of  the  Barony  Parish  to  which  these  pre- 
mises seem  necessarily  to  lead. 

The  claim  is  not  for  relief  of  advances  made  to 
Alexander  Clark  himself,  and  could  not  be,  for  he 
was  able-bodied  and  has  been  in  full  employment, 
but  for  sums  paid  on  account  of  his  daughter 
Elizabeth,  an  unemancipated  child,  alleged  to  nave 
become  destitute  in  1856,  within  the  parish  of 
Barony,  in  conseauence  of  the  father's  desertion  of 
his  family.  At  uiattime  three  of  Clark's  children 
received  out-door  relief  from  the  Barony  and  the 
pauper  was  tiJcen  into  the  poorhouse.  On  the 
father's  return  in  1857  he  repaid  these  advances 
made  on  account  of  his  other  children  to  the  ex- 
tent of  40s.,  but  his  daughter  Elizabeth  was  and 
has  since  been  allowed  to  remain  in  the  hospitaL 
The  claim  now  made  is  for  the  expenses  thence  in- 
curred in  her  board  and  otherwise. 

As  an  unemancipated  child  of  Alexander  Clark, 
I  do  not  see  how  advances  made  to  her  as  a  pauper 
in  her  own  right  can  be  made  the  subject  of  a  \&ffX 
claim.  She  was  still  a  member  of  her  father's 
family,  and  after  his  return  to  the  Barony  in  1857, 


where  lus  other  children  lived  in  family  with  him, 
Elizabeth  might  have  done  so  for  any  thing  that 
appears  from  the  proof.  The  Barony  might  have 
had  a  le^  claim  against  the  father  for  money  ex- 
pended on  her  account,  as  it  had,  and  seems  to 
nave,  succeeded  in  making  effectual  against  him 
for  relief  furnished  to  his  other  children.  Bat  I 
cannot  think  that  such  temporary  relief,  whether 
to  her  or  to  the  other  children,  can  be  founded  on 
to  the  effect  of  obviating  the  loss  of  the  residential 
settlement  in  the  City  Parish  through  the  non- 
residence  of  Clark  in  that  parish  for  the  whole 
period  between  1854  and  1860 ;  wde  Tnmboll  v. 
Kemp,  20  D.  703. 

An  attempt  was  made  at  the  debate  to  show 
that  the  proof  established  such  a  state  of  health 
both  of  body  and  mind  in  the  case  of  this  uneman- 
cipated child  as  to  admit  of  the  M>plication  of  the 
principle  recognised  in  the  case  of  Hay  v,  Paterson, 
29th  /anuary  1857,  where  a  pupil  child,  subject  to 
fits  of  epilepsy  from  its  infancy,  and  nltimatelr 
confined  as  a  lunatic,  was  held  to  take  the  hiith 
settlement  of  its  father,  and  that  the  burden  of 
supporting  such  lunatic  pauper  lay  with  the  father  s 
parish  altiiough  the  father  was  alive.  After  full 
consideration  of  the  proof,  I  do  not  think  this  view 
can  be  maintained.  But  at  any  rate  the  question 
is  still  left  unsolved  with  regard  to  the  pariah 
liable.  For  if  Alexander  Clark  has,  through  non- 
residence,  lost  the  residential  settlement  he  had 
in  the  City  Parish,  the  funds  of  that  parish  cannot 
be  subjected  for  advances  made  to  his  unemanci- 
pated (mild,  even  although  she  were  viewed  aii  a 
lunatic  pauper,  and  as  such,  a  burden  on  her 
father's  parish  settlement.  The  burden,  in  that 
case,  must  be  on  the  parish  of  his  birth. 

Taking  the  view  of  the  facts  of  the  case  to  wmch 
I  have  generally  alluded,  I  am  prepared  to  affirm 
the  interlocutor  of  the  Lord  Oroinary.  But  it  is 
urged  that  an  admission  has  been  made  upon  re- 
cord to  the  effect  that  Elizabeth  Clark  lias  been, 
during  the  whole  period  embraced  in  the  account, 
that  is,  from  1857,  snd  still  is  «*  in  respect  oiw 
state  of  her  health,  a  proper  object  of  parochial 
relief  ;"  and  it  is  thence  inferred  that,  as  a  pau^ 
in  her  own  right,  having  in  1857  had  a  re«"^®^^ 
settlement  derived  from  her  father  in  the  City 
Parish,  liability  for  her  maintenance  has  been 
fixed  on  the  City  Parish ;  and  that  the  non-residence 
in  the  City  Parish  cannot  infer  her  loss  of  settle- 
ment—the admitted  fact  of  her  being  an  objed;  of 
parochial  relief  from  1857  excluding  the  apphca- 
tion  of  the  statutonr  provision. 

While  I  cannot  but  consider  the  terms  of  the 
admission  extremely  incautious,  and  that  ^^  f^j 
mit  of  being  construed  in  the  manner  contoidea 
for  by  the  Barony,  I  cannot  bring  myself  t^*^® 
conclusion  that  the  defender  thereby  intended  to 
do  more  than  to  say  that,  so  far  as  the  health  o» 
the  child  was  concerned,  she  was,  as  matter  of  w^ 
a  fit  object  to  be  relieved  as  a  pauper.  I  cannot 
hold  that  it  could  have  been  intended  to  admit, 
or  that  it  has  been  admitted  as  a  legal  inference, 
that  she  was  an  object  of  parochial  relief  in  her 
own  right,  althoush  an  unemancipated  member  ox 
her  father's  family,  especially  lu^ving  regaro  to 
tiie  pleas  on  record,  founded  on  the  fact  of  thje 
f atiier  beinff  an  able-bodied  man  exclusive  of  ftU 
liability,  f  am  unable  to  dispose  of  this  case  on 
that  ground,  and  therefore  I  do  not  rjequire  to  con- 
sider whether  the  fact  of  relief  having  been  vaX' 
nished  by  another  parish  during  the  four  yesi* 
and  a  day — admitting  it  to  have  been  to  a  P^'^? 
so  destitute  as  to  require  relief  from  the  V**^ 
where  she  for  the  time  resided— could  have  the 
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effect  of  obviatinff  the  statntory  provision  that 
'*no  person  who  shall  have  acquired  a  settlement 
by  residence  in  any  parish  or  combination  shall 
be  held  to  have  retained  snch  settlement  if, 
during  any  subsequent  period  of  five  years,  he  shall 
not  lulve  resided  in  such  pariah  or  combination 
eontinuously  for  at  least  one  ^ear.*' 

Were  it  necessary  to  decide  this  questioi^  I 
would  feel  it  to  be  attended  with  very  ^^reat  diffi- 
culty. The  words  of  the  statutory  provision  are  not 
qualified  bv  any  condition  whatever.  The  first 
branch  of  the  section  having  reference  to  the  ac- 
ouisition  of  a  settlement  through  five  years'  resi- 
aence,  expressly  provides  that  the  person  shall 
have  resided  for  the  five  years  continuously,  with- 
out having  recourse  to  common  begging  by  himself 
or  his  family,  and  without  having  received  or 
apf»lied  for  parochial  relief.  And  m  the  proviso 
saving  the  rights  of  paupers,  who  prior  to  the 
passixijg  of  the  Act  had  resided  for  three  years  in 
a  parish,  it  is  added,  "and  have  not  become 
proper  objects  of  parochial  relief."  The  part  of 
the  statutory  provision  with  which  we  have  to  do 
contains  no  similar  condition.  It  provides,  in 
absolute  terms,  for  the  release  of  the  parish  from 
liability,  if  during  any  subsequent  period  of  five 
years  the  person  shall  not  have  resided  in  the 
parish  contmuously  for  at  least  one  year.  Absence 
from  the  parish  for  five  years  without  such  resi- 
dence is  enough  to  put  an  end  to  the  residential 
settlement.  It  appears  to  me  that  this  provision 
cannot  be  ^ot  over  by  an  offer  to  prove  that  the 
pauper  had,  m  another  parish  at  a  greater  or  less  dis- 
tance, been  maintaining  himself  Dy  begnng,  or  bv 
having  received  or  apmied  to  some  (^er  parish 
for  parochial  relief.  I  cannot  import  those  con- 
ditions which  are  in  the  first  branch  of  the  statute 
nor  the  words  which  occur  in  the  proviso,  into  the 
second  branch  of  the  enactment,  m  itself  subject 
to  but  one  condition.  And  I  hesitate  to  tlunk 
that  although  the  pauper  may  have  been  recog- 
nised in  another  parish  as  an  object  of  parochial 
relief,  and  have  got  such  relief  without  intimation 
to  and  without  the  knowledge  of  the  parish, 
this  of  itseU  is  sufficient  to  keep  up  the  residen- 
tial settlement,  although  during  the  whole  period 
of  five  years  the  pauper  has  never  been  within 
the  parish,  and  no  chargeability  in  respect  of  him 
or  her  has  been  attempted  to  be  fixed  upon  its 
funds. 

There  can  be  no  question  that  the  statutory 
notice  is  required  for  the  primaiy  punwse  of  fixing 
from  its  date  the  right  to  be  reueved  of  advances 
made  to  paupers  whose  settlement  is  in  a  dif- 
ferent parish  from  the  relieving  one.  The  ques- 
tion of  settlement  being  acquired  or  not  retained 
depends  upon  considerations  apart  from  the  giving 
or  withholding  of  notice.  But  in  such  a  question 
as  we  have  to  deal  with  in  this  case,  where  relief 
has  been  given  during  the  currency  of  four  years 
and  a  day,  while  the  residential  settlement  was 
yet  entire,  the  giving  of  notice  during  that  period 
mifl^t  have  important  effects  in  fixing  charge- 
abmty  on  the  parish  of  the  pauper  so  reliev^. 
For,  naving  got  the  notice  of  chargeabUity,  the 
parochial  inspector  was  bound  either  to  have  got 
the  pauper  removed  to  his  own  parish,  or  at 
least  to  have  provided  for  his  maintenance  in  the 
pMish  of  his  residence.  The  pauper  must  thus 
have  beccnne  permanently  chargeable  during  the 
Bub^tence  of  nis  residential  setuement,  and  after 
that  the  settlement  could  not  be  lost  by  non- 
residence,  the  pauper  being  supported  all  the 
while  by  the  ftfnds  of  his  proper  parish,  though 
not  resident  in  it.  It  is  quite  a  different  case 
VOL.  'UI. 


when  nothing  has  been  heard  of  the  pAnper  during 
the  whole  five  years  of  his  absence.  The  statu- 
tory exemption  of  liability  may  be  well  pleaded  in 
such  a  case,  even  although  some  other  parish, 
without  fixing  the  chargeability  of  the  pauper 
upon  the  residential  settlement,  m^  have  come 
under  advances  for  his  support.  The  parish  of 
the  birth  must  then  be  resorted  to  for  relief ;  and 
should  it  happen  that  the  pauper  has  no  pansh  of 
birth  in  Scotland,  then  the  relieving  pansh,  as  in 
other  cases  of  the  like  kind,  must  b^  the  burden. 

While,  however,  these  considerations  seem  to 
me  of  the  greatest  weight,  I  do  not  think  it  neces- 
sary to  place  the  opinion  I  have  formed  in  this 
case  upon  these  grounds,  there  being  enough,  as 
I  think,  in  the  case  otherwise  to  support  the  mter- 
locutor  of  the  Lord  Ordinary,  who  has  affirmed 
the  views  of  the  Sheriff-Substitute  and  Sheriff  in 
the  Court  below. 

Lord  Benholmis — In  this  case  I  should  have 
been  happy  to  have  contented  myself  with  simply 
concurring  with  your  Lordship,  but  Lord  Cowan 
has  made  observations  on  two  very  delicate  points, 
and  perhaps  I  may  be  -pardoned  for  shortly  ad- 
verting to  them.  The  nrst  point  of  delicacy  is 
the  efi^  of  the  admission  on  record,  that  this  poor 
girl  was  from  the  beginning  and  all  along  a  proper 
object  of  parochial  relief.  My  Lord,  there  was  a 
proof  which  was  shortened  by  reason  of  this  and 
other  admissions,  and  I  can  take  no  other  view  of 
this  very  ample  admission  than  that,  though  a  pupil 
and  not  emancipated,  yet  she  was  a  proper  oDJect 
of  relief,  and  that  tne  Barony  Parochial  Board 
was  well  entitled  to  grant  her  relief,  which  was  to 
be  recovered  from  uie  parish  of  her  settlement. 
How  could  she  on  any  other  footing  be  called  a 
proper  object  of  parochial  relief  ?  When  you  say 
that  a  child  unemancipated  is  a  proper  object  of. 
parochial  relief  in  opposition  to  one  who  is 
not,  I  understand  that  in  the  one  case  there 
is  no  claim  against  the  father,  while  in  the  other 
there  is.  We  have  here  an  admission  that 
the  girl  was  a  proper  object  in  her  own  person  all 
the  time.  If  this  is  so,  I  cannot  see  how  the  ab- 
sence of  the  father  can  affect  her  claim.  If  the 
father  had  himself  become  a  pauper,  his  absence 
thereafter  could  never  have  the  effect  of  altering 
his  settlement.  When  a  man  receives  relief,  that 
clause  as  to  retention  of  settlement  flies  off  alto- 
^ther.  I  cannot  understand  how  a  man  falling 
into  poverty  and  receiving  parochial  relief  can  lose 
his  residential  settlement  so  long  as  that  state  of 
matters  continues.  The  effect  of  a  notice,  I  appre- 
hend, is  merely  to  give  a  claim  to  recover  as  from 
its  date.  It  has  nothing  to  do  with  the  constitu- 
tion or  loss  of  a  settlement.  The  Lord  Ordinary 
has  gone  mainly  on  that  consideration.  The  im- 
portant circumstance  pointed  out  by  him  is  that 
the  date  of  the  notice  is  1860,  and  that  that  is  the 
date  of  importance  in  fixing  the  settlement.  I 
think  that  view  is  not  sound.  The  notice  merely 
limits  the  effect  of  the  settlement,  which  is  con- 
stituted altogether  irrespective  of  it. 

Lord  Nbayes — I  concur  with  the  majority.  In 
renird  to  the  admission,  I  think  it  was  intended  to 
end  the  strife  on  the  question  involved  in  it.  In 
his  condescendence  the  pursuer  gave  particular  de- 
tails in  regard  to  the  state  of  the  pauperis  health. 
The  statement  was  denied  by  the  City  Parish. 
What  did  the  parties  mean  by  that  statement  and 
its  denial,  if  not  to  raise  the  issue  whether  the  girl 
was  a  proper  object  of  parochial  relief  ?  Then  a 
proof  was  led  ;  and  Lord  Cowan  says  he  does  not 
find  anything  in  the  proof  to  support  the  pursuer^s 
statement.      No  wonder,  because  the  proof  was 
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•tilled  in  the  bud  by  an  explicit  admisBion  of  the 

Suraaer'a  statement  which  had  previously  been 
enied.  If  the  admission  meant  that  she  would 
have  been  a  pro^r  object  of  parochial  relief 
if  placed  in  certain  circumatanoes,  then  it  was 
trifling  with  the  Court  to  make  it.  Such  an  ad- 
mission might  have  been  made  in  regard  to  any 
child,  even  a  child  of  the  richest  man  in  the 
country.  I  think,  therefore,  it  must  have  been 
meant  to  apply  to  the  particular  circumstances  of 
this  casa  Accordingly  the  Lord  Ordinary  finds 
**  that  thepanper  Elizabeth  Clark  was  at  the  date 
of  the  action  and  during  the  whole  period  embraced 
in  the  account  sued  for  and  still  is,  in  respect  of 
the  state  of  her  health,  a  proper  object  of 
parochial  relief."  That  being  tne  case,  the 
question  is  what  was  her  parish  of  settle- 
ment in  185^  when  she  be^pm  to  be  a  proper 
object  of  relief.  That,  I  thmk,  can't  admit  of 
any  doubt.  She  had  then  a  settlement  in  the  City 
Parish — derived  no  doubt  through  the  residence  of 
her  father — but  as  complete  a  personal  settlement 
as  if  she  had  been  an  adult,  i  have  no  doubt  of 
that,  for  it  has  been  held  both  here  and  in  the 
Qouse  of  Lords  that  a  child  acquires  such  a  settle- 
ment for  itself  and  in  its  own  right.  That  liability 
of  the  City  Parish  has  never  ceased,  unless,  indeed!, 
we  take  the  peculiar  view  urged  upon  us  which 
seems  to  assume  two  shapes.  Pint,  it  is  said 
that  this  being  a  derivative  settlement,  and  the  girl 
being  a  pauper,  she  may  have  had  a  good  settle* 
ment  when  the  pauperism  began,  but  as  her  father 
continued  to  go  about  without  becoming  a  pauper, 
and  lost  his  settlement,  the  daughter  has  also  lost 
hers.  This  is  a  very  Strang  view — ^that  because 
the  settlement  is  derivative,  it  must  fluctuate  with 
the  father's  movements.  I  think  that  is  absurd. 
But  that  is  not  the  view  of  the  Lord  Ordinary. 
He  says — ''  It  appears  to  him  that  the  question  of 
settlement  must  oe  taken  to  arise  as  at  the  date 
of  the  notice."  That  is  his  view.  Is  it  the  statU" 
tory  rule  ?  I  can  find  nothing  in  the  statute  to 
that  effect.  When  a  person  becomes  a  pauper,  his 
settlement  then  must  fix  the  liability.  All  that 
the  statute  says  is,  that  notice  must  be  given  before 
you  can  recover.  The  want  of  notice  does  not 
alter  the  settlement ;  when  a  person  becomes  a 
pauper  the  liability  is  fixed,  altnough  it  is  only 
from  the  date  of  notice  that  disbursements  can  be 
recovered. 

The  Court  pronounced  the  following  interlocu- 
tor :— 

** Edinburgh,  23d  November  1866.— The  Lords, 
having  heard  counsel  on  the  reclaiming^  note  for 
the  Inspector  of  Barony  Parish  against  Lord  Bar- 
oaple's  interlocutor  of  9th  February  1866,  recal 
the  said  interlocutor ;  of  new  advocate  the  cause  ; 
recal  the  interlocutors  of  the  Sheriff  and  Sheriff- 
Substitute  complained  of :  Find  that  the  pauper, 
Elizabeth  Clark,  beiiu;  then  eleven  vears  of  age, 
became,  in  respect  of  the  state  of  her  health,  a 
proper  object  of  parochial  relief  in  her  own  right 
m  November  1856,  and  has  continued  to  be  so  ever 
since  :  Find  that,  at  the  time  when  the  pauper  be- 
came a  proper  object  of  parochial  relief,  as  afore- 
said, her  settlement  was  in  the  City  Parish  of 
Glasgow,  by  reason  of  her  father  then  having  an 
indusia^  settlement  in  the  said  parish :  Find  that 
since  the  pauper  became  a  proper  object  of  paro- 
chial relief  she  has  been  maintamed  at  the  expense 
of  the  Barony  Parish  :  Find  that  the  said  parish 

Sve  notice  to  the  City  Parish  on  12th  June  1860 
at  the  pauper  had  become  chargeable  in  terms  of 
the  7l8t  section  of  the  statute  8  and  9  Victoria, 
cap.  83  :   Find  that  the  pursuer  is  entitled  to  re- 


cover from  the  defender  the  expense  of  maintain- 
ing the  pauper  from  and  after  the  date  of  the  said 
notice  :  Decern  agaiust  the  defender  for  payment 
of  £28,  2s.  4d.  with  interest  on  said  sum  m 
libelled  :  Further,  deoem  and  ordain  the  defender 
to  take  charge  of  the  said  pauper,  and  to  free  and 
relieve  the  pursuer  of  the  burden  of  maintaining 
her  in  all  time  coming :  Quoad  ultra  sustain  the 
defences  ;  assoilzie  the  defender  and  decern  :  Find 
the  pursuer  entitled  to  expenses  subject  to  modifi- 
cation, and  remit  to  the  auditor  to  tax  the  ex- 
penses and  to  report,  and  modify  tiie  expenses  to 
two-thirds  of  the  taxed  amount  thereof. 

"JohnInglis,  LP.D." 

Agent  for  Barony  Parish— John  Thomson,  S.S.C. 

Agent  for  City  Parish— William  Bumess,  S.S.C. 

BUCHANAN'S    TRUSTEES   V.   M*NAUGHTON. 
Trutt —  Vetting — Construction — Liferent  —  Fee— 
ffeire  and  Aeeignees,    A  trust-deed  directed 
that  the  trustees  were  to  hold  the  estate  for 
behoof  of  three  daughters  for  their  liferent  use 
allenarly,  and  after  them  for  their  heirs  and 
assignees.     One  daughter  having  died,  held 
under  the  deed  that  one-half  of  her  share  be- 
came fee  in  the  person  of  a  surviving  sister, 
which  she  was  entitled  to  transmit  to  her  hus- 
band ;  but  that  the  husband  had  no  right  to 
the  third  share  liferented  by  his  wife,  the  fee 
of  which  passed  to  the  last  surviving  sister. 
The  question  in  this  case  arose  on  a  multiple- 
poinding  brought  for  the  distribution  of  the  estate 
of  the  fate  Mr  Buchanan  of  Auldbar,  who  died  in 
1832,   possessed   of  considerable  property.      The 
trust-deed  which  he  left  was  framed  by  himself, 
and  as  he  s^pears  not  to  have  been  a  professional 
person,  his  use  of  technical  terms  without  knowing 
what  they  meant  made  the  writing  one  of  the  most 
perplexing  documents  with  whi(£  the  Court  haa 
for  a  long  time  had  to  deal.      There  were  three 
dau£[hters — Mrs    Kirk,    Mrs    Gibson,     and   Mrs 
M'JSlaughton.     The  trustees  were  directed  to  hold 
the  estate  for  behoof  of  his  said  daughters  in  life- 
rent, for  their  liferent  use  allenarly,  and  after  th^r 
decease  for  behoof  of  their  heirs  or  assignees  in 
fee.     There  was  no  clause  of  survivorship,  out  the 
deed  proceeded — "  hereby  declarinff  notwithstand- 
ing, that  my  said  daughters  shall  have  it  in  their 
power  to  destine  and  dispone  of  to  the  extent  of 
one-half  of  the  fee  of  such  property  as  they  may 
respectively  succeed  to."     Tne  truster  went  on  to 
say  that  the  liferents  were  not  to  be  assignable  un- 
less mortis  causa,   and  that  none  of  the  sisters 
should  have  the  power  of  disponing  of  their  shares 
to  the  prejudice  of  surviving  sisters,  nor  the  heirs 
of  the  bodies  of  sisters,  but  such  of  them  as  were 
married  miffht  leave  their  husbands  an  annuity  of 
one-half  of  their  share.     Mrs  Gibson  died  first, 
without  issue ;   then  Mrs  M'Naughton,  and  her 
surviving  husband,  the  Rev.  John  M*Naughton, 
of  Belfftst,  claimed  the  whole  of  his  wife's  one- 
third  as  assignee  of  his  wife  ;    and  also  one-half  of 
Mrs  Gibson^  share,  which  vested  in  his  wife  by 
survivanoe.      Mrs  Kirk  opposed  the  cUum,  on  the 
ground  that  as  she  was  the  survivor  of  the  three 
sisters,  she  and  her  family  took  the  whole,  Mr 
M'Nauffhton  being  only  entitled  to  an  annuity  of 
one-half  of  his  wife's  share. 

The  Lord  Ordinary  (Ormidale)  pronounced  the 
f  oUowin^r  interlocutor : — 

**  Edinburgh,  Sist  January  1866.— The  Lord 
Ordinary,  having  heard  counsel  for  the  parties,  and 
considerisd  the  ai^gument  and  proceedings.  Finds 
thit  the  fund  in  medio  consists  of  the  residue  of 
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the  trust-estate  of  the  deceased  James  Buchanan  : 
Finds  that,  according  to  the  sound  construction  of 
the  trust  disposition  and  settlement  of  said  James 
Buchanan,  his  daughter,  thenow  deceased  Mrs  Janet 
Buchanan  or  M'Nau^^hton,  had  not  the  power  of  dis- 
posing of  the  fee  of  said  residue,  or  any  part  thereof, 
m  terms  of  the  deed  of  assignation,  of  date  7th 
December  1856,  founded  on  l>y  the  claimant,  the 
Keverend  John  M'Naughton  :  Finds,  therefore, 
that  the  said  aeeif|nation  is  inept  and  ineffectual, 
and  that  the  claim  of  the  said  Reverend  John 
M'Naufl^ton  can  only  be  sustained,  and  that  he  is 
entitled  to  be  ranked  and  preferrod  only  to  the 
effect  and  extent  stated  in  the  second  alternative 
branch  of  his  claim — viz;,  to  the  extent  of  an 
annuity  during  his  life  equal  to  one-half  of  the  in- 
terest or  annual  proceeos  of  the  portion  of  the 
trust-funds  to  which  his  deceased  wife,  the  said 
Mrs  Janet  Buchanan  or  M'Naughton,  succeeded 
in  her  own  right,  or  as  representing  her  deceased 
Bister :  Finds  that  the  claimanto,  Mrs  Asnes 
Buchanan  or  Kirk,  and  others  claiming  along 
with  her,  are  entitled  to  be  ranked  and  preferred, 
in  terms  of  the  first  altematiye  branch  of  their 
claim — Tiz,,  to  the  effect  that  the  whole  trust- 
funds  and  property  forming  the  fund  in  medio 
should  be  held  Vy  the  nominal  raisers  in  trust  for 
behoof  of,  or  that  they  should  settle  and  secure 
the  same  to,  the  claimant,  Mrs  Kirk,  for  her  life- 
rent, use  aUenarly,  and  her  children,  the  other 
claimants,  along  with  her,  among  them  ecjually  in 
lee,  and  subject  to  the  powers  and  provisions  set 
forth  in  the  said  trust-disposition  and  settlement, 
and  also  subject  to  the  annuity  provided  to 
the  claimant,  the  Broverend  John  M'Nangh- 
ton,  during  his  life  by  his  deceased  spouse, 
not  exceeding  the  interest  or  annual  proceeds  of, 
one-fourth  of  the  fund  m  medio :  Ranks  and  pre- 
fers the  claimants  respectively,  in  accordance  with 
said  findings,  and  deoenis:  Finds  no  expenses 
due  to  or  by  either  party.  Six  words  deleted 
before  subscription." 

Mr  M'Nau^ton  reclaimed. 

TotnfO  and  Qothrte  Smith,  for  him,  arsned 
— 1.  On  a  sound  construction  ^of  the  tiiist-aeed 
in  question,  the  testator's  three  daughters  respec- 
tively had  the  power  of  assigning  the  fee  oi  the 
shares  liferented  by  them  reflectively  ;  and  the 
assignation  founded  on  by  the  claimant  was  a  valid 
exerdse  of  this  power  by  Janet,  his  deceased  wife. 
2.  The  late  Mrs  Gibson,  having  died  without  exer- 
cising the  said  power,  the  snare  pertaining  to 
her  vested  in  her  two  surviving  sisters ;  and  the 
eUumaat,  as  assignee  and  as  husband  of  his  de- 
ceased wife,  is  now  entitled  to  the  one  -  half 
thereof.  3.  Or,  otherwise,  the  claimant  is  entitled 
to  the  liferent  of  one-half  of  the  share  of  the  trust - 
funds  which  fell  to  his  deceased  wife,  both  in  her 
own  right  and  as  representing  her  deceased  sister. 

Clark  and  Asher,  for  Mrs  Kirk  and  others, 
answered — 1.  The  chumant,  Mrs  Kirk,  being  the 
only  surviving  child  of  the  truster,  and  her  two 
sistars  having  predeceased  her  without  issue,  she 
and  her  ohiMrMi,  under  the  terms  of  the  trust- 
deed,  are  entitled  to  the  whole  residue  and  re- 
mainder of  the  trust-estate,  and  to  be  ranked  and 
preferred  to  tiie  whole  fund  in  medio,  in  terms 
of  the  first  alternative  branch  of    their  daim. 

2.  On  a  sound  construction  of  the  said  trust- 
deed  Mrs  M'Nanghton  was  not  entitled  to  assign  or 
dispose  of  any  part  of  the  of  fee  the  trust  *funds  to 
her  husband  ;  and  the  claim  of  Mr  M'Nanghton, 
as  her  assignee,  ought  therefore  to  be  repelled. 

3.  Under  the  trust-deed  condescended  on,   the 


claimants  are  entitled  to  be  ranked  and  preferred 
in  terms  of  their  daim. 

At  advising. 

Lord  Neaves — This  case  is  one  which  it  is  im- 
possible to  decide  with  any  feeling  of  satisfaction. 
It  regards  the  construction  of  a  will  written  and 
apparently  framed  by  the  testator  himself,  and 
which  shows  on  the  face  of  it  that  he  uses  many 
words  and  phrases  with  an  utter  ignorance  of  their 
meaning,  and  seems  quite  unable  to  find  the  proper 
words  by  which  his  true  meaning  can  be  expressed. 
We  must  endeavour,  however,  to  give  tne  deed 
some  effect,  and  although  we  may  not  reconcile  all 
its  contradictions,  we  may  do  what  seems  to  be  en- 
joined by  clear  and  unequivocal  words,  and  deal 
with  the  obscurer  parts  of  the  deed  upon  the  gene- 
ral principles  apphcable  to  such  questions. 

1.  The  leading  provision  in  this  deed  is  dear- 
enough.  The  estate  is  to  be  held  bv  the  trustees 
for  the  truster's  three  daughters,  equslly  in  liferent, 
for  their  liferent  use  aUenarly,  These  words  restrict 
the  daughters  to  a  mere  liferent  of  their  own  shares 
respectivdy,  and  it  would  be  impossible  to  give 
an^  of  them  a  higher  right  in  that  share  without 
doing  violence  to  the  express  words  of  the  will, 
both  in  their  natunJ  and  in  their  technical  mean- 
ing. 

2.  As  to  the  fee  of  these  shares— i.  «.,  the  bene- 
ficial fee— it  is  ^ven  after  the  decease  of  the 
daughters  respectively  to  their  heirs  or  assi^ees. 
Leaving  out  of  view  assignees  at  present,  it  is  a 
question  whether  heirs  here  means  '*  heirs  of  the 
body"  or  "heirs  generally."  If  each  of  the 
daughters  left  childran,  they  would  take  the  fee  in 
either  sense  of  the  term  ;  but  if  one  or  more  of  them 
died  without  children,  the  question  would  practi- 
cally arise.  In  that  case,  it  would  follow  that  if 
heirs  meant  heirs  of  the  body,  there  would  be  no 
oollateral  succession  by  one  sister  or  her  child  to 
another,  and  thus  the  fee  would  be  undisposed  of. 
To  avoid  that  result,  it  seems  more  natural  to  read 
heirs  here  as  meaning  heirs  generallv,  though  other 
parts  of  the  deed  may  put  a  partisi  restriction  on 
its  operation. 

3.  The  use  of  the  term  assignees  is  very  perplex- 
ing. Strictly  speaking,  liferenters  can  nave  no 
assignees  as  to  the  fee  ;  and  although  this  is  also 
true  as  to  heirs,  yet  "heirs  "  is  a  g(^  description 
of  parties  standin£[  in  a  certain  personal  relation  to 
others;  while  ansignoen  cannot  exist  if  there  is 
nothing  to  assign.  Assignees,  therefore,  must 
mean  here  either  the  assignees  of  the  heirs  {as  the 
first  fiars)  or  the  assignees  of  the  liferenters,  in  so 
far  as  a  f^lty  to  assi^  or  dispone  is  conf ored  by 
the  deed.  The  adoption  of  the  first  of  these  alter- 
native views  would  sive  more  power  to  the  right 
of  fee,  as  transmitted  from  one  sister  to  the  other, 
and  would  imply  a  right  in  the  fiars  to  assign  un- 
less expresdy  r^rained  from  doing  so. 

4.  In  this  ease  Fannv,  the  eldest  daughter,  was 
the  first  deceaser,  and  left  no  child.  She  made 
no  attempt  to  dispose  of  her  share  otherwise  than 
to  leave  her  husband  a  jointure  annuity,  which  is 
plainly  sanctioned  hf  a  clause  in  the  deed,  and 
which  took  effect.  But  what  then  became  of  the 
fee  of  that  share  ?  Aooording  to  the  construction  of 
the  word  ' '  heirs  "  above  adopted,  it  vested  in  equal 
parts  in  her  two  sisters,  and  if  so,  they  thereby 
acquired  a  hi^er  right  to  their  shares  of  her  share 
than  they  had  to  their  own.  Their  ri^ht  in  this 
sixth  part  of  the  estate  became  a  nght  of  fee. 
There  are  other  danses  which  may  restrict  the  en- 
joyment of  it  to  aUmentary  uses,  and  prevent 
alienation  inter  vivos;  but  supposing  these  enectual. 
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tho  poBitive  creation  of  a  fee  in  the  mir^ving  aisten 
is  unaffected. 

6.  The  second  dauffhter  dies  leaving  no  issue. 
What  becomes  of  the  shares  of  the  estate  in  which 
she  is  interested  7  Her  lif  erented  third  ^(oes  to  the 
only  surviving  daughter  in  fee  according  to  the 
construction  of  the  destination  we  have  adopted. 
Her  fee  of  the  sixth,  de'  ived  from  her  elder  sister, 
will  transmit  by  law  to  some  one.  But  as  to  this 
there  is  no  special  destination  in  the  trust-deed. 
When  once  tne  fee  of  a  liferented  share  has  vested 
in  theliferenter's  heirs,  it  is  not  destined  quoad  uUra 
to  anv  one.  This  I  hold  to  be  very  clear,  and  to 
be  of  considerable  importance  in  the  case.  At 
common  law,  however,  the  fee  must  transmit,  and 
if  there  is  no  positive  disposition  of  it,  it  will  go 
to  the  third  sister.  But  is  there  any  prohibition 
or  incapacity  in  the  second  sister  to  aispoae  tnortU 
eatua  of  this  f  ee  ?  I  see  no  exclusion  of  this — cer- 
tainly no  clear  exclusion  ;  and  I  think  it  ought  to 
be  remembered  that  an  entcUl  or  a  protected  substi- 
tution in  moveables  is  not  to  be  presumed. 

Some  expressions  may  be  founded  on  as  indicating 
an  intention  adverse  to  these  views.  But  I  do  not 
think  them  conclusive.  If  the  creaticm  of  a  fee 
implies  the  power  of  disposal,  then  the  conferring 
of  a  partial  power  is  not  conclusive  against  the 
existence  of  the  fuU  power  that  is  iitvolved  in  the 
ver^  nature  of  the  tmnf  .  If  we  could  hold  that  a 
fee  is  not  created  in  nvour  of  the  heirs  of  the 
predeceasing  daughters,  that  would  be  another 
matter.  But  we  are  driven  to  hold  such  a  fee  to 
exist,  otherwise  there  would  be  no  collateral  suc- 
cession at  all,  which  would  defeat  the  whole  deed. 
And  if  there  is  such  a  fee,  we  cannot,  at  the  same 
time,  annihilate  it  because  some  superfluous  powers 
are  given.  Some  of  the  clauses,  as  I  alreaay  sug^ 
sested,  a^  nonsensical  in  their  literal  terms. 
Thus,  the  declaration  (above  quoted)  has  no  ap- 
parent propriety,  because  it  seems  to  speak  of  an 
assignment  of  a  liferent  mortis  causa,  nut  if  that 
liferent  includes  something  that  is  truly  a  right  of 
fee,  the  clause  becomes  intelligible,  and  sdems  to 
afford  a  warrant  for  an  assignment  of  that  fee 
mortis  causa. 

It  is  impossible  also  to  overlook  the  vacillation 
and  consequent  uncertainty  that  attends  some  of 
the  lanffuage  used.  In  the  passage  at  the  end  of 
the  deed,  one  part  of  the  clause  speaks  of  the  de- 
cease both  of  tne  testator  and  of  other  sisters,  but 
the  introductory  part  speaks  only  of  what  they 
have  power  over  as  succeeding  to  it  through  my  de- 
cease, which  seems  to  exclude  what  is  succeeded  to 
as  sisters. 

If  in  this  case  Mrs  M'Naughton  had  left  a  child, 
what  would  have  been  the  result  7  The  child  (in 
the  absence  of  any  will  or  disposition)  would  have 
succeeded  to  the  third  as  conditional  institute, 
but  to  the  sixth  not  as  institute  but  as  next  of 
kin  at  common  law  and  under  the  deed.  If  so, 
they  must  have  represented  the  deceased  and  been 
liable  for  her  debts  and  deeds  ad  valorem.  But  I 
also  think  she  could  have  left  this  sixth  to  them  as 
she  pleased,  or  cut  them  out  of  it  altogether.  I  see 
no  words  in  the  deed  to  exclude  that.  But  if  she 
could  have  cut  out  her  own  child  as  being  the  fiar 
of  this  sixth,  surely  it  is  not  to  be  presumed  that 
she  cannot  cut  out  her  more  remote  next  of  kin~- 
her  surviving  sister.  It  is  not  to  be  presumed  that 
a  right  of  succession  not  provided  by  the  deed  but 
at  conmion  law  is  thus  protected. 

The  Lord  Ordinary  holds  Mrs  Kirk  to  have  only 
a  liferent  in  the  four-sixths  that  have  come  to  her. 
But  this  seems  erroneoiis  in  any  view.  What  she 
has  got  as  a  fiar  or  next  of  kin  is  held  in  fee. 


The  conclusion  I  come  to  is  that  Mr  M*Nau^- 
ton  has  right  to  one-sixth  of  the  estate,  as  that  of 
which  his  wife  possessed  the  fee,  and  which  ^e 
was  not  legally  debarred  from  alienating  to  him 
mortis  causa  ;  but  tiiat  he  has  no  right  to  the 
third  which  his  wife  liferented,  of  which  the  fee 
passes  to  her  sifter,  and  over  which  she  had  no 
power  or  faculty  beyond  the  survivorship  annuity 
which  she  was  entitled  to  create  in  her  husband's 
favour  to  the  extent  of  one-half  of  her  liferent, 
and  which  is  not  disputed.  Mr  M^Kaughton, 
therefore,  will  g^et  this  annuity.  He  will  also  ^ 
as  his  wife's  assignee,  the  sixth  of  the  estate  wmeh 
had  vested  in  her  from  her  elder  sister's  liferented 
share. 

The  deeds  exercised  by  Mrs  M'Naughton  go  be- 
yond her  l^ffal  powers  :  out  that  is  no  ffood  reason 
why  these  uiould  not  be  sustained  so  »r  as  they 
are  within  her  powers. 

Lord  Benholhk  dissented  on  the  ground  that  it 
was  the  intention  of  the  testator  to  create  as  many 
liferents  as  there  were  families. 

The  Lord  Justice-Cl£&k  and  Lord  Ck)'wAH  con- 
curred with  Lord  Neaves. 

Agents  for  Mr  M'Naughton— Patrick,  M'Ewen, 
&  Garment,  W.S. 

Agent  for  Mrs  Kirk— R.  B.  Maconochie^  W.S. 

PETITION— WILLIAMS. 
Bankruptcy-^SecHon  164  of  Act — Judicial  Factor. 
A  petition  for  a  judicial  factor  under  section 
164  of  the  Bankruptcy  Act  containing  no 
information  as  to  who  were  entitled  to  take 
up  the  deceased's  succession,  reused. 
This  was  a  petition  for  the  appointment  of  a 
judicial  factor  on  the  estate  of  a  deceased  party 
who  left  both  heritage  and  moveables.  The  petition 
was  brouffht  under  sec.  104  of  the  Bankrupt  Act  by 
a  heritabk  creditor.  Nothing  was  known  as  to  the 
indebtedness  of  the  estate,  and  there  was  no  infor- 
mation as  to  what  parties  were  entitled  to  take  up 
the  deceased's  succession. 

Lord  Mure  reported  the  point  to  the  Second 
Division,  and  to-day  the  Couit,  in  exercise  of  their 
discretion,  refused  the  appUcation. 
Adam  supported  the  application. 
Agents— A  &  A.  Campbell,  W.S. 


Saturday^  Nov.  24. 

APPEAL — ^W.  D.  HALL  AND  OTHERS. 
Bankruptcy^Personal   Protection  of  Bankrupt-- 
Appeal—Competency— Section  169  of  StattOe. 
Circumstances  in  which  held  (diss.  Lord  Ben- 
holme)  that  although  it  was  competent  under 
section  169  of  the  Bankruptcy  Act  to  appeal 
against  a  resolution  of  creditors  refusing  a 
personal  protection,  the  prayer  of  an  appeal, 
and  also  of  a  reclaiming  note,  was  infonnal,  in 
respect  it  did  not  conclude  with  an  express 
petition. 
At  a  meeting  of  the  creditors  of  Hu^rh  Donaghy, 
merchant  and  manufacturing  chemist  m  Glasgow, 
held  on  the  28th  April  1866,  it  was  moved  that 
Mr  Donaghy's  personal  protection  be  renewed  for 
six  months  from  that  date.     A  counter  motion  was 
made  that  protection  should  not  be  renewed    The 
vote  having  been  taken,  the  chairman  of  the  meet- 
ing declared  the  counter  motion  carried.     ^^ 
creditors  who  supported  the  first  motion  then  pre- 
sented an  appeal  to  the  Sheriff  simply  asking  him  to 
recal  the  resolution  declared  at  the  meeting,  on 
the  ground  that  it  had  beea^carried  bir  means  to  a 
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great  extent  of  fictitiouB  votea.  The  other  credi- 
tors objected  to  the  competency  of  this  appeal,  in 
respect  of  the  appellants  having  failed  to  protest 
at  the  meeting  against  the  resolution.  The 
Sheriff-Substitute  (H.  G.  Bell)  repelled  this  objec- 
tion, and  on  the  appellants'  motion  allowed  them 
to  lodge  a  specification,  and  he  afterwards  granted 
a  diligence  to  the  appellants  for  the  reoovery  of 
writii^;8.  The  creditors  who  voted  for  the  motion 
that  was  carried  thereupon  lodged  an  appeal  in  the 
Court  of  Session,  under  the  17(Hh  section  of  the 
Bankrupt  Act,  complaining  of  these  two  deliver- 
ances of  the  Sheriff.  Tne  prayer  of  the  ap- 
peal was  as  follows :~-"  May  it  therefore  please 
your  Lordships  to  recal  the  deliverances  com- 
plained of  :  find  the  appellants  entitled  to  the  ex- 
penses of  the  process  both  in  your  Lordships'  Court 
and  in  the  Sheriff  Court;  and  do  otherwise  as 
to  your  Lordships  shall  seem  proper."  The  Lord 
Ordinary  on  the  Bills  (Curriehill)  pronounced  the 
following  interlocutor : — 

**  Edinburgh,  iSth  September  1866.— The  Lord 
Ordinary  officiating  on  the  Bills  having  considered 
the  proceedings,  and  heard  the  counsel  for  the 
parties,  recals  the  deliverances  complained  of : 
Finds  the  appellants  in  the  appeal  to  this  Court 
entitled  to  tne  en>enses  of  process,  both  in  this 
Court  and  in  the  Sneriff  Court ;  and  remits  the  ac- 
counts thereof,  when  lodged,  to  the  Auditor,  to 
tax  and  report. 

''John  Marshall. 

**  Note. — The  Lord  Ordinary  is  of  opinion  that 
the  Sheriff  ought  not  to  have  entertained  the 
original  appeal  by  Hugh  Donaghy,  &c.  It  is  not 
an  apidication  by  the  trustee  proceeding  upon  a 
resolution  of  a  majority  of  the  creditors  for  a  re- 
newal of  the  personal  protection,  in  terms  of  the 
77th  section  of  the  Bankrupt  statute.  If  it  had 
been  an  application  of  that  kind,  the  Sheriff 
would  have  had  power  to  have  scrutinised  the 
votes  which  had  been  given  at  the  meeting  on 
28th  April  last,  and  to  have  disregarded  the  votes 
which  are  now  objected  to  if  he  had  been  satisfied 
that  they  were  objectionable.  The  case  of  Millar 
V.  Dodd,  27th  November  1862,  is  a  clear  authority 
to  that  effect,  and  it  does  not  appear  that  the 
Sheriff  has  any  authority,  except  in  such  an  appli- 
cation under  that  77th  section,  to  deal  with  any 
question  as  to  the  renewid  of  the  personal  pro- 
tection. But  the  application  was  presented,  not 
by  the  trustee,  nor  under  that  section,  but  under 
the  169th  section,  and  the  Lord  Ordinary  is  of 
opinion  that  that  is  not  the  proper  form  of  remedy 
in  such  a  case  as  the  present.  "  J.  M." 

The  respondents  in  the  appeal  reclaimed,  and 
prayed  the  Court  "to  reoal  the  interlocutor  submit- 
ted to  review  ;  to  refuse  the  note  of  appeal  at  the 
instance  of  the  said  W.  D.  Hall  and  others,  and 
affirm  the  interlocutors  of  the  Sheriff  of  Lanark- 
shire appealed  against ;  and  remit  to  the  Sheriff  to 
proceed  with  the  original  appeal  against  the  resolu- 
tion of  creditors,  dated  28th  April  1866 ;  and  to 
find  the  reclaimers  entitled  to  expenses,  or  to  do 
otherwise  in  the  preduses  as  to  your  Lordships 
shall  seem  proper. 

Millar  and  W.  M.  Thomson  supported  the  re- 
claiming note. 

D.  F.  MoNCREiiT  and  Rhind  were  heard  on  the 
othar  side. 

Tlie  following  authorities  were  relied  upon — 
Hodfle,  4th  Dec.  1855,  18  D.  135;  Millar  v. 
Dodd,  1  Macp.  67  ;  Inglis  v.  Anderson,  13th  July 
1859,  21  D.  1290  ;  Cookson  v.  Steel  and  Boyd,  11th 
Dec.  1863,  2  Macp.  268 ;  Robertson,  5  D.  304. 


At  advising. 

Lord  Justice-Clerk — ^This  is  an  application  to 
the  Sheriff  against  a  resolution  of  creditors  refus- 
ing to  renew  the  personal  protection  of  a  bank- 
rupt. The  whole  matter  of  personal  protection  of 
bankrupts  is  provided  for  by  the  77th  section  of  the 
Bankrupt  Act  [Reads].  Now,  the  first  thing  for  ob- 
servation is  that  the  renewal  of  personal  protection 
is  entirely  without  the  will  of  the  Sheriff,  is  not  to 
be  gnuited  or  refused  on  certain  specified  grounds, 
of  which  judicial  cognisance  may  be  taken,  but  de- 

Smds  simply  on  the  pleasure  of   the  creditors, 
at  this  77th  section  does  not  provide  for  the  case 
of  creditors  refusing  a  motion  for  personal  protec- 
tion, and  it  is  quite  natural  that  that  shomd  not 
be  provided  for,  because,  if  the  creditors  refuse  to 
pass  such  a  resolution  there  is  nothing  more  to  be 
done.     The  bankrupt  cannot  go  to  the  Sheriff,  nor 
anybody  else,  to  recal  such  a  resolution,  and  there- 
fore for  all  ordinary  purposes  there  is  no  room  for 
an  application  against  a  refusal  of  protection.  But  a 
case  may  occur,  and  has  occurred  here,  where  a 
wrong  may  be  done  at  a  meeting  of  creditors  for 
the  renewal  of  protection,  and  it  was  said  here  that 
the  resolution  that  personal  protection  should  not 
be  renewed  was  earned  by  an  apparent  but  not  areal 
majority.     I  am  very  far  from  saying  that  there  is 
no  remedy  for  this.     I  think,  where  a  partj  has 
been  injured  by  a  resolution  of  creditors  refusing 
to  renew  protection,  that  resolution  is  reviewable 
on  its  own  merits,  provided  he  can  say  that  undue 
means  have  been  used  to  carry  it.     This  is  a  case 
of  the  latter  kind,  and  I  think  that  an  appeal 
mijzht   competently  enough  be  taken  under  the 
169th  section  of  the  Bankrupt  Act.    But  a  mors 
difficult  question  is,  whether  this  is  such  an  appeal ; 
and  I  think  it  is  not.     It  is  a  well-known  ground 
of  appeal  against  a  resolution  of  creditors  refusing 
personal  protection,  that  it  has  been  carried  by 
means  of  oad  votes.     That  used  to  occupy  the  at- 
tention of  the  Court  very  frequently  in  cases  of 
competition  for  the  office  of  trustee,  of  which  there 
were  many  examples  before  jurisdiction  was  con- 
ferred on  the  Sheriff  Court.     But  in  these  cases 
the  prayer  of  the  note   always  asked  for  that 
whicn  could  constitute  the  remedy  of  the  party, 
and  after    it  was  decided  what  were  good  and 
what  were  bad  votes,  and  where  was  the  majoritv, 
a  remit  was  then  made  to  the  Sheriff.  Such  would 
have  been  the  form  of  appeal  vet,   but  for  the 
transference  of  jurisdiction  to  the  Sheriff  Court. 
But  here  the  prayer  of  this  appeal  is  very  singular 
[Reads].     Now,   suppose    that  this  prayer  were 
granted  in  its  terms,  what  would  be  the  effect  ? 
Absolutely  nothing.     For  a  recal  of  the  resolution 
would  do  no  good  whatever  to  the  bankrupt,  for 
he  would  still  be  without  his  personal  protection, 
and  it  would  still  be  necessary  to  csul  another 
meeting  of  the  creditors  to  ask  it.     Therefore  the 
remedy  he  asks  is  not  the  remedy  applicable  to 
his  case.     It  would  have  been  a  good  remedy  if 
the  resolution  of  the  creditors  had  been  to  do 
something  actively  ;   but  here  he  is   asking  the 
Sheriff  to  recal  a  mere  negative,  which  can  end  in 
nothing  at  all,  and  therefore  I  think  that,  althoup^h 
there  may  be  an  appeal  under  the  169th  section  to 
scrutinise  votes,  this  is  not  the  form  to  obtain 
such  a  remedv.     The  proper  course  to  have  fol- 
lowed would  have  been  to  protest  at  the  meeting, 
in  the  first  place,  that  tne  resolution  was  not 
carried,  and  then  to  present  an  appeal  and  ask 
that  that  should  be  found.     But  I  ao  not  say  that 
even  although  that  protest  had  not  l:>een  taken  it 
would  not  have  been  competent  to  present  an  ap- 
peal.     On  these  groun-ls,  I  think  the  Lord  Ordi- 
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nary  should  have  gone  a  step  further,  and  I  pro* 
pose  that  we  recal  the  deUveranoes  of  the  Sheriff, 
and  remit  to  him  to  «^igmiaa  the  appeal 

Lord  Cowan  and  Lord  Neavis  concurred  with 
the  Lord  Justics-Clebk. 

Lord  Ben  HOLME  dissented,  holding  that  there 
was  no  particular  form  of  prayer  necessary,  and 
pointing  out  that  the  prayer  of  the  respondent's 
own  appeal  against  the  deliverance  of  tiie  Sheriff 
was  just  as  imormal  as  that  objected  to. 

Agent  for  Reclainiers — John  Boss,  S.S.C. 

Agent  for  Respondents — R.  F.  Stevenson,  S.  S.  C. 


COFET  OP  JUSTICIAET. 


Monday^  Nov.  19. 

(Lord  Justice-Clerk  and  Lords  Cowan  and 
Peas  presiding.) 

H.M.  ADVOCATE  V.  JAMES  WILLIAMSON. 
Libel— List  of  Witnesses.    An  objection  that  the 
designanon  of  a  witness  in  the  list  of  witnesses 
is  inaccurate  must  be  stated  before  the  jury  is 
sworn. 

James  Williamson  was  charged  with  murder  or 
alternatively  with  culpable  nomidde.  In  the 
course  of  the  evidence  the  public  prosecutor  pro- 
posed to  call  a  witness  designated  m  the  libel  as 
'*  John  M 'Knight,  farm  servant,  now  or  lately  re- 
siding with  Jonn  Gray,  farm  overseer  at  Forest 
Farm,  in  the  parish  of  Shotts  and  shire  of  Lanark. " 

Crawford,  for  the  panel,  objected,  and  stated 
that  the  designation  of  the  witness  was  inaccurate, 
and  that,  although  every  effort  had  been  made  to 
find  him,  for  the  purpose  of  precognoecing  him  for 
the  defence,  the  agent  for  the  prisoner  had  faded 
to  do  so. 

The  Court  repelled  the  objection,  in  respect  that 
it  ought  to  have  been  taken  before  the  jury  was 
sworn. 

The  jury  subsequently  returned  a  verdict  of 
guilty  of  culpable  homicide. 

Agent  for  Panel--John  M.  Bell,  W.S. 


Monday  J  Nov.  26. 
(Before  a  Full  Bench.) 


H.M.  ADVOCATE  V.  JOHN  M*KAT  OR  M*KEY. 
Fraudulent  Concealment  and  AvHiy-putting  by  a 
Bankrupt  — Jurisdiction  —  Relevancy — Locus. 
1.  Objection  to  an  indictment,  char£[ing  frau- 
dulent concealment  and  away-puttin^g,  that 
the  away-putting,  having  taken  place  in  Eng- 
land, the  panel  was  not  subject  to  the  juris- 
diction of  the  Court — Repelled.  2.  Objections 
to  the  relevancy — (1)  in  respect  that  no  locus 
was  stated  ;  and  (2)  that  the  subject  matter  of 
the  charge  was  not  ipsa  corpora  but  nonwna 
debitorum-^Repelled. 
Perjury — Statutory  Oath  in  Sequestration — Rele- 
vancy. Objection  to  the  relevancy  of  an  in- 
dictment chai^ng  a  bankrupt  with  perjury  in 
respect  that  he  had  not  in  nis  statutory  oath 
made  a  full  disclosure  of  lus  affairs,  and  of  the 
books,  documents,  and  other  papers  connected 
with  or  relating  to  the  same — KepeUed. 
This  was  a  case  certified  by  Lord  Keaves  from 
the  Jedburgh  autumn  circuit. 

John  M*Kay  or  M*Key  was  charged — (1)  with 
the  wicked  and  fraudulent  concealment  and  clan- 
destine away  putting  of  his  property  for  the  pur- 


pose  of  defraudintr  his  creditors,  in  so  far  as,  hav- 
ing on  3d  April  1866  been  sequestrated  and  a  trus- 
tee appointed,  he  did  on  the  13th  April  1866  give 
up  to  the  clerk  of  a  meeting  of  his  creditors  under 
the  said  sequestration  a  written  state  of  his  affairs 
up  to  the  date  of  sequestration,  in  which  were  not 
included  two  sums  of  money  of  the  amount  of 
£62,  Os.  2d.  and  £57,  17s.  7d..  which  he  had  de- 
posited in  his  own  and  his  wif  e  s  names  respectively 
m  the  Liverpool  Provident  Institution  and  Bank 
for  Savinjgs,  Bold  Street,  Liverpool ;  and  which 
sums  having  been  uplifted  by  him  on  30th  April 
1866,  he  hMl  fraudmentiy  concealed  and  put  away, 
and  had  since  failed  to  disclose  where  they  were, 
either  to  the  trustee  in  the  sequestration  or  to  the 
creditors  ;  (2)  with  perjury,  in  respect  that  on  5th 
May  1866,  in  the  course  of  the  proceedings  under 
the  set^uestration,  he  appeared  before  the  Sheriff- 
Substitute  of  Berwicksmre,  and  after  his  attention 
had  been  called  to  the  written  state  of  his  affairs 
above-mentioned,  emitted  tiie  statutory  oath,  in 
which  he  swore  that  this  state  contamed  a  full 
and  true  account,  to  the  best  of  his  knowledge 
and  belief,  of  all  the  debts  of  whatever  nature  due 
to  him,  and  of  all  his  estate  and  effects,  heritable 
and  moveable,  real  and  personal,  wherever  situ- 
ated, and  that  he  had  delivered  up  "the  whole 
books,  documents,  accounts,  title  •  deeds,  and 
papers  of  every  kind  belonging  to  hun,  which  in 
any  way  related  to  his  affairs,  and  which  were  or 
are  in  his  possession,  or  under  his  power,  and  that 
he  had  made  a  full  disclosure  of  every  particular 
relating  to  his  affairs;"  whereas  the  facts  so 
sworn  were  false,  and  the  said  state  of  his  afiairs 
did  not  contain  a  fuU  and  true  account  of  all  the 
debts  of  whatever  nature  due  to  him,  and  of  all 
his  estate  and  effects  ;  and  he  had  not  delivered 
up  the  whole  books,  documents,  accounts,  title- 
deeds,  and  papers  of  every  kind  belonging  to  him, 
or  which  in  any  way  rdated  to  his  affurs,  and 
which  were  in  his  possession  or  under  his  power : 
in  particular,  that  ne  had  not  disclosed,  uid  the 
said  state  contained  no  account  or  disclosure  of  the 
foresaid  sums  of  £62,  Os.  2d.  and  £57, 17s.  7d.,  or  of 
either  of  them,  or  of  any  part  thereof,  and  he  had 
not  delivered  up  the  wnole  or  any  part  of  the 
books,  documents,  accounts,  and  papers  relating 
thereto,  and  which  were  in  his  possession  or  under 
his  power ;  and  that  he  had  not  made  and  did 
not  make,  any  disclosure  of  any  particular  re- 
lating thereto. 

Campbell  Suith,  for  the  panel,  objected,  as 
regarded  the  first  charge— ^1)  to  the  jurisdiction 
of  the  Court  The  crime  here  is  oonocahnent  and 
away  putting.  It  is  plain,  from  the  terms  of  the 
libel,  tnat  the  away  puttinf  took  plaoe  in  England. 
Liverpool  is  the  locus  deUcti,  and  that  being  so, 
this  Court  has  no  jurisdiction  ;  (2)  or  otherwise, 
if  Liverpool  be  not  held  to  be  the  locus  delicti,  then 
the  indictment  is  irrelevant  in  respect  that  no 
locus  is'stated,  Hume  ii.  57.  Further,  the  libel  is 
irrelevant  in  so  far  as  it  chaiges  concealment — that 
crime  consisting,  in  our  law,  not  in  failing  to  dis- 
close, but  in  hiding.  It  is  also  irrelevant  in  re- 
spect that  the  subject-matter  said  to  be  put  away 
consisted  not  of  ipsa  corpora,  but  of  nomina  debt- 
torum,  which  cannot  be  away  put.  • 

Witii  respect  to  the  charge  of  perjury  he,  ob- 
jected— (1)  It  is  entirely  aratract  in  its  terms  ; 
(2)  the  Bankrupt  Act,  section  107,  did  not  con- 
template that  any  prosecution  for  perjury  should 
follow  as  respects  the  statutory  oath.  The  proper 
remedy  for  such  an  offence  is  a  prosecution  for  wil- 
ful falsehood ;  (3)  the  words  in  the  subsumption 
of  the  minor,  charging  him  with  failing  to  d&ver 
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up  the  "  whole  books,  docaments,  and  other 
papers "  in  his  possession  were  incompetently 
libelled,  in  respect  that  there  was  no  statement 
that  such  existed. 

Solicitor-General  and  Blackburit,  A.-D., 
ai^aed  as  to  the  first  charse— (I)  It  is  not  neces- 
sary to  aver  the  hau  of  the  patting  away  ;  be- 
sides, it  was  impossible.  (2)  The  charse  is  a  com- 
plex one  and  relates  to  a  continuous  crime,  and  in 
■uch  the  Court  will  presume  its  jurisdiction.  The 
essence  of  the  crime  is  the  purpose  to  defraud  the 
creditors.  The  crime  commenced  by  the  bankrupt 
failing  to  disclose  to  the  trustee  all  the  property  of 
which  he  was  possessed,  which  he  was  bound  to  do 
by  sec.  81  of  the  Bankrupt  Act.  (3)  The  bankrupt 
is  a  domiciled  Scotchman,  he  was  sequestrated  m 
Scotland,  the  trustee  appointed  in  the  sequestra- 
tion was  a  Scotchman,  and  the  creditors  are  Scotch  ; 
he  is  therefore  amenable  to  the  jurisdiction  of  the 
Scotch  Court.  There  is  no  averment  iu  the  libel 
which  will  exclude  jurisdiction.  (4)  Hie  word 
"  property  *'  in  the  meaning  of  section  107  of  the 
Bankrupt  Act,  includes  cash  and  nomma  debi- 
torum.  (5)  As  to  the  second  charge,  it  is  no  lessper- 
Jury  because  the  oath  is  a  statutory  one.  (6)  Witii 
regard  to  the  objection  of  want  of  specification  of 
documents,  they  are  the  documents  relating  to  the 
two  sums  of  money  which  were  in  the  baiubupt's 
possession.  All  documents  relatmg  to  these  sums 
proved  to  be  in  his  possesaitHi  will  thus  be  suffi- 
ciently specified. 

Campbell  Shttr  having  replied. 

Lord  Cowan — ^Therearetwo  obiections  to  this 
indictment.  Two  offences  are  charged  in  the 
maior  proposition,  and  to  the  statement  to  support 
each  of  these  made  in  the  minor  proposition,  ob- 
jection is  taken.  The  first  charge  is  one  of 
'*  wicked  and  fraudulent  concealment  and  clandes- 
tine away  putting  of  his  property  by  a  bankrupt 
for  the  purpose  of  defraudmg  Jus  creditors. "  Two 
observations  may  be  made  as  to  this  crima  Cer- 
tain it  is  that  the  mere  purpose  of  defrauding 
would  not  constitute  the  cnme.  But  if  overt  acts 
be  done  with  the  purpose  of  defrauding  creditors, 
that  is  sufficient  to  constitute  the  cnme.  The 
second  observation  is  as  to  what  has  been  said 
about  the  meaning  of  the  word  property.  I  appre- 
hend the  word  property,  especially  in  a  case  of  this 
kind,  does  embrace  away  patting  of  cash  as  well  as 
nomina  debitarum  ;  therefore  I  think  that  this  is  a 
good  chaige  to  supnort  the  minor  proposition.  With 
reference  to  the  first  crime,  the  concealment  set 
forth  here  relates  specially  and  in  express  terms  to 
two  sums  therein  mentioned  as  deposited  in  a 
Liverpool  bank.  And  then  it  is  said  "you 
(the  bankrupt)  did  fraudulently  direct  or  cause  to 
be  omitted  therefrom," — that  is,  from  the  state  of 
his  affairs  given  up  at  a  meeting  of  his  creditors  on 
the  13th  April  1866— "  or  <Ed  fail  to  include 
therein  any  mention  of  the  said  sum  of  £62,  Os.  2d. , 
and  of  the  said  other  sum  of  £5*1,  ITs.  7d.,  or  eadi 
or  either  of  them,  forming  part  of  the  assets  of 
your  estate,  and  did  then  and  subsequently  con- 
ceal from  the  knowledge  of  the  said  trustee,  and 
of  your  said  creditors,  tiie  existence  of  such  assets, 
or  any  part  theroQf."  I  think,  therefore,  there  is 
here  a  good  allegation  of  concealment  by  the  bank- 
rupt for  the  purpose  of  defrauding  his  creditors. 
Wnen  we  come  to  the  away  putting,  that  is  set 
forth  on  the  third  ]^age  of  tne  indictoxent,  where 
it  is  said  *'  and  having  so  withdrawn  the  said  sum 
or  sums  or  part  thereof,  you  fraudulently  concealed 
and  put  away  the  same  from  the  said  trustee  and 
from  your  lawful  creditors,  and  you  failed  to  dis- 
close to  the  said  trustee,  or  to  your  creditors,  that 


at  the  time  of  your  bankruptcy  you  were,  or  that 
you  have  since  become  aware  that  you  are  or 
were  possessed  of,  or  had  or  have  right  to  the  said 
sums,  or  either  of  them."  Is  that  not  away  put- 
ting of  these  two  sums  of  money  T  I  don't  under- 
stand what  away  putting  is,  unless  it  means  keep- 
ing back  sums  from  the  knowledge  of  his  creditors. 
It  was  the  bankrupt's  duty  to  have  informed  his 
creditors  of  these  sums.  He  put  tiiem  away  in 
this  sense  that  his  creditors  never  heard  of  them. 

1  have  said  thus  much  on  this  point  to  intro- 
duce the  question  of  lurisdictiain.  My  view  on 
that  point  is  this — I  think  the  away  putting  in 
its  essence  is  committed  in  Scotland  as  well  as  the 
conceidment.  There  is  an  awa^  putting  and  con- 
cealment by  a  bankrupt  domiciled  and  seques- 
trated in  Scotland,  and  whose  duty  it  was  to 
reveal  all  his  property  for  the  benefit  of  his  credi- 
tors within  Scotland.  I  do  not  think  it  is 
necessary  that  he  should  take  away  part  of 
his  property,  whatever  it  is,  and  remove  it 
out  of  Scotland  and  not  bring  it  back  to  Scot- 
land to  constitute  away  putting  within  Scot- 
land. Having  been  domicilea  and  seques- 
trated in  Scotland,  and  that  property^  belonging  to 
him,  he  was  bound  to  make  his  creditors  aware  of 
it  within  Scotland.  When  he  went  to  Liverpool 
and  got  hold  of  that  money,  he  on^ht  to  have 
accounted  for  it  then.  But  then  it  is  said  he  might 
have  gone  to  America  and  taken  it  with  him.  That 
don't  affect  the  question  of  jurisdiction  at  all.  I 
think  the  crime  was  even  in  that  case  committed 
within  Scotland.  But  on  the  face  of  this  indictment 
that  spedea/acti  does  not  exist  in  this  case,  for  he 
did  come  back  to  Scotland  and  emitted  a  declara- 
tion which  is  the  foundation  of  the  char^  of  per- 
jury a^inst  him.  I  think  the  jarisdiction  of  this 
Court  IS  established. 

With  reference  to  the  charge  of  perjury,  the 
only  difficulty  I  have  had  is  in  reference  to  the 
statement  where  the  particular  offence  is  set  'forth 
on  page  5.  The  oath  is  set  forth  on  page  4.  He 
swears  he  had  made  a  full  disclosure  of  all  the 
property  he  was  possessed  of,  and  among  other 
things,  that  includes  all  the  money  he  was  pos- 
sessed of  wherever  situated.  And  then  it  goes  on, 
"you  swore  that  that  state  contained  a  full  and  true 
account,  to  the  best  of  your  knowledge,  of  all  the 
debts  of  whatever  nature  due  to  you,  and  of  all  your 
estate  and  effects,  wherever  situated,  and  that  you 
haddeliveredupall  the  books,  documents,  and  papers 
of  every  kind  belonging  to  you,  or  which  in  any 
way  related  to  your  affairs,  and  which  were  in 
your  possession  or  under  your  power,  and  hal 
made  a  full  disclosure  of  every  particular  relatiu? 
to  your  affiura"  Suppose  the  indictment  hal 
stopped  there,  the  question  I  put  to  myself  is, 
whether  the  abstract  charge  therein  contained 
would  be  complete  without  the  specification  of 
specific  things.  I  have  difficulty  as  to  that.  I 
think  the  Crown  would  require  to  allege  the  specific 
things  which  they  aver  fall  under  the  seneral 
charge  of  penury.  I  think  the  statement  that  the 
bankrupt  did  not  deliver  up  all  his  papers,  &c. , 
must  be  read  along  with  the  statement  on  page  4, 
"that  the  facts  so  sworn  to  by  you  were  false, 
&c.,"  and  on  that  ground  I  am  prepared  to  sustain 
that  part  of  the  indictment. 

Lord  Deas — I  agree  with  your  Lordship  that  in 
the  case  of  a  bankrupt  under  sequestration  fraudu- 
lent concealment  is  a  crime,  and  fraudulent 
putting  away  is  a  crime  also.  And  I  don't  doubt 
that  *'  property  "  includes  money.  In  this  indict- 
ment the  prosecutor  sets  forth  that  the  ptuiel  com- 
mitted both  of  these  crimes,  and  consequently  he 
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is  bound  to  set  forth  facts  sufficient  to  show  that 
the  bankrupt  had  committed  both.  Two  objec- 
tions were  urged  on  the  part  of  the  panel-^1) 
that  the  indictment  did  not  set  forth  Doth  these 
things ;  and  (2)  supposing  he  did  commit  these 
crimes,  they  were  not,  more  particularly  the 
putting  away  was  not,  conunitted  in  Scotland  but 
in  En^and,  and  that,  therefore,  our  Courts  had  no 
jurisdiction.  What  it  is  said  he  did  is  this — With 
a  view  to  sej^questration,  he  deposited  two  sums  in 
a  bank  in  LiYerx>^^  ^^  then,  upon  19th  April 
1866,  he  made  a  certain  declaration,  and  on  30th 
April  went  to  Liverpool  and  uplifteid  both  sums, 
and  then  came  back  to  Sootlana  and  underwent  a 
further  examination,  and  still  concealed  from  his 
creditors  that  he  had  that  money,  and  therefore, 
concealed  and  fraudulentljr  put  away  the  money. 
I  have  no  doubt  that  this  is  a  statement  that  he 
fraudulently  concealed  money  from  his  creditors 
and  fraudulently  put  it  away.  It  might  have 
been  a  question  whether  it  was  not  put  away  even 
if  it  had  remained  in  the  Liverpod  bank.  But 
there  is  no  doubt  that  it  being  therein  deposited, 
and  his  creditors  not  being  aware  of  that  deposit, 
he  having  sone  and  uj^lirted  it,  and  not  revealed 
it  to  his  creditors,  that  it  was  concealed  from  his 
creditors  and  put  away.  That  leaves  only  the 
question  whether  having  done  those  things  he  is 
to  escape  being  tried,  in  respect  that  pjart  m  these 
things  was  done  in  England  and  part  in  Scotland. 
I  cannot  conceive  a  clearer  instance  of  a  crimen 
e<mtmuum.  The  purpose  of  the  crime  is  conceived 
in  Scotland  ;  fche  acts  of  deposit  and  uplifting  are 
done  in  England,  and  then  he  comes  back  to  Scot- 
land and  continues  the  concealment.  How  it  can 
possibly  be  maintained  that  that  is  not  a  crimen 
continuum  I  am  not  able  to  follow.  It  is  perfectly 
plain  that  if  that  were  not  the  law  there  would 
De  no  protection  to  creditors  whatever  against  the 
frauds  of  bankrupts.  If  depositing  money  in  a 
foreign  country  and  getting  some  other  person  to 
uplift  it,  or  if  goiiur  to  Australia  with  it  will  do, 
it  is  quite  plain  were  could  be  no  protection  to 
creditoi-s,  and  I  am  not  aware  that  gomg  to  another 
country  makes  the  least  difference,  provided  you 
apprehend  the  party  here. 

As  to  the  i)erjunr  I  have  no  difficulty.  I  think 
the  specification  of  the  matters  in  respect  of  which 
the  panel  swore  falsely  is  sufficient.  It  is  the 
swearing  that  he  gave  up  all  his  funds,  while  in 
truth  he  had  not  given  up  these  two  sums.  And 
the  reference  to  the  books  and  papers  is  just  a 
part  of  the  narrative.  I  don't  think  there  is  any 
want  of  specification  there. 

Lord  Ardhillan — I  have  no  difficulty  as  to 
the  first  charge.  The  two  objections  taken  by  Mr 
Smith  run  into  one  another.  It  is  one  objection 
that  there  is  no  relevant  charee  of  away  putting, 
and  another  thM;  any  charge  of  away  putting  must 
relate  to  an  act  done  in  England,  and  therefore 
not  within  the  jurisdiction  of  this  Court.  I  am 
of  opinion  that  neither  branch  of  this  objection  is 
well  founded.  Away  putting  of  all  property, 
including  money,  is  clearly  an  offence  against  the 
creditors  of  the  bankrupt,  and  punishable  by  law. 
Concealment  cannot  be  dealt  with  apart  from 
putting  away  in  this  indictment,  because  the 
crimes  charged  in  the  major  are  fraudulent  con- 
cealment and  clandestine  away  putting  of  pro- 
perty. But  then  the  prosecutor  is  also  entitled  to 
have  aU  the  facts  appUcable  to  the  concealment 
and  putting  away  taken  together.  He  cannot  be 
expected  to  know  the  exact  point  of  time  or  of 
space  when  the  act  of  putting  away  was  done,  and 
consequently  to  be  forced  to  libel  it.     The  true 


putting  away  is  when  the  bankrupt  is  bound  to 
account  for  this  money.  If  the  money  had  been 
remitted  to  him  from  Ensland  and  he  had  failed 
to  give  it  up,  there  could  oe  no  dispute  that  the 
away  putting  was  within  Scotland.  The  fraudu- 
lent putting  away  is  not  the  act  of  taking  money 
from  the  bank  at  Liverpool,  but  the  putting  away 
of  it  wherever  it  existed  and  not  handing  it  to  the 
creditors.  I  think  the  act  is  sufficiently  Hbelled 
to  have  been  committed  within  Scotland  to  aap- 
port  our  jurisdiction. 

On  one  point  I  am  inclined  to  differ  from  Lord 
Deas.  I  don't  think  it  is  alleged  that  the  putting 
away  of  the  money  into  the  bank  was  done  fear 
the  purpose  of  denraudiiur  the  bankrupt's  credi- 
tors. I  rather  read  the  aUegation  that  the  money 
had  been  put  there  prior  to  the  sequestration,  the 
prosecutor  neither  alleging  nor  knowing  the  motive 
why  it  was  put  there. 

I  cannot  say  I  have  any  difficulty  in  snstiiining 
the  charge  of  perjury,  although  I  think  it  might 
have  been  better,  more  pointedly,  and  more 
specifically  laid. 

Lord  Neavbs — I  have  no  objection  to  concur. 
Some  things  are  plain.  I  think  fraudulent  con- 
cealment in  itself  is  a  relevant  charge.  I  think 
conoealment  of  funds  by  a  bankrupt  bound  b^  law 
to  disclose  is  in  itself  relevant  to  infer  the  pams  of 
law.  Away  putting  is  another  crime.  Here 
these  are  brought  together ;  but  being  offences  of 
a  kindred  description,  they  run  into  each  other  to 
some  extent.  I  think  the  words  "  away  putting  " 
are  not  here  used  in  their  usual  sense.  I  have 
no  doubt  "property  "  includes  everything tn  homB 
of  the  bankrupt.  But  what  were  in  bonis  of  the 
bankrupt  at  the  time  of  his  sequestration  were  these 
nomina  debitorum.  Now,  I  think  what  he  did  was 
in  itself  an  offence  and  crime — viz.,  to  go  and  up- 
lift that  money,  and  tMs  is  what  makes  me  feel 
difficulty  in  thinking  that  is  away  putting.  The 
crime  begins  thus — ^The  monev  did  not  exist  at 
the  time  of  sequestration,  it  was  money  he 
realised  by  cashing  the  document  of  debt ;  and 
unless  it  appears  tiiat  that  money  was  wrongly 
paid  by  the  bank  there  is  no  awa^  putting.  It  is 
a  fraud — a  crime— but  I  doubt  it  is  not  a  usual 
use  of  the  word  to  treat  that  as  an  away  putting. 
I  think  the  substance  of  what  is  here  alleged  is  a 
fraudulent  act  on  the  part  of  the  bankrupt,  and  a 
crime  within  the  jurisdiction  of  the  doort.  I 
think  it  is  not  part  of  this  charae  that  there  was 
fraud  in  lodging  the  money.  Xiie  fraud  was  that 
the  money  l>eing  rightly  lodged  he  should  have 
given  it  up  to  his  creditors. 

With  regard  to  the  perjury,  I  think  not  hav- 
ing delivered  up  the  books  is  part  of  the  chai^ge, 
and  not  put  in  to  aid  the  charge  of  concealment. 
The  man  swears  he  has  given  a  full  account  of  all 
his  funds  and  effects,  and  the  prosecutor  says 
'  that  is  perjury,  and  it  is  false,^  not  by  saying 
merely  "  you  have  not  given  a  full  account ;"  but 
"  there  did  exist  two  debts,  which  two  debts  you 
concealed,  and  thereby  committed  perjury.''  I 
think,  when  you  come  to  the  books  the  same  thing 
ought  to  have  been  stated — **  You  swore  that  you 
had  given  up  all  your  books,  but  you  had  not  done 
so."  I  desiderate  a  substantive  averment  that 
there  did  exist  books,  known  or  unknown,  which 
you  did  not  ffive  up.  I  don't  think  a  charge 
of  perjury  ought  to  consist  of  negatives.  I  think 
we  ought  to  see  not  only  that  the  prosecutor  states 
the  ne^tive,  but  afiirms  the  contrary. 

Lord  Jkrviswoode— I  think  the  first  charge  is 
sufficiently  supported  by  the  minor  proposition. 


Digitized  by 


Google 


1866.] 


TJie  Scottish  Law  Reporter. 


57 


With  reference  to  the  cham  of  perjury,  I  am 
inclined  to  concur  vith  Lord  Neaves. 

Lord  DBAS — I  wish  to  explain  that  I  do  not 
think  it  necessary  for  the  prosecutor  to  proTe  the 
time  at  which  the  purpose  to  defraud  was  formed. 

Lord  Justice-Olsrk — ^The  question  raised  as  to 
the  first  chaige  is  an  important  one,  and  so  far  as 
I  can  see  it  is  entirely  a  new  question.  It  there- 
fore deserves  the  dehberate  consideration  it  has  re- 
ceived from  your  Lordships.  The  major  proposi- 
tion charges  the  *'  wicked  and  fraudulent  conceal- 
ment and  clandestine  away  putting  of  his  property 
by  a  bankrupt  for  the  purpose  of  defrauding  his 
creditors."  Now  that  is  not  a  charge  of  two 
crimes,  but  one.  It  lb  neither  charged  alternatively 
as  concealment  or  as  putting  awav  ;  nor  is  it 
charged  as  two  specific  and  difSinct  things  in  com- 
bination. On  the  contrarv,  I  read  it  as  meaning  an 
affirmance  that  it  is  fraudulent  concealing  and  away 
putting  together.  The  charge  of  f  rauaulent  con- 
oealment  of  property  by  a  »Euikrupt  is  undoubt- 
edly relevant  in  itself  ;  and  that  will  generally  be 
a  continuous  offence,  even  when  taken  apart  from 
clandestine  away  putting ;  for  although  fraudulent 
concealment  may  consist  of  the  single  lact  of  giving 
up  a  state  in  wmch  all  tiie  bankrupt's  property  is 
not  disclosed,  still  it  would  be  hela  a  strouff  thing 
to  support  such  a  charge,  if  after  he  had  given 
up  a  state,  he  afterwards  did  disclose.  Clandestine 
away  putting  in  the  general  case  will  consist 
of  a  smgle  act.  But  the  two  taken  together 
bear  a  strong  analogy  to  another  kind  of  fraud 
— concealment  and  misappropriation.  There  may 
be  one  without  the  oUier,  but  the  common 
species  of  this  fraud  is  where  the  two  are  com- 
bmed.  Now  that  is  the  nature  of  the  case  we  have 
to  deal  with  here ;  and  the  way  the  story  is  told 
in  the  minor  completely  answers  to  the  act  I  hold 
charged  in  the  major.  The  bankrupt  is  said  to 
have  mven  up  a  state  of  his  affairs  in  which  the 
sums  lodged  in  bank  are  not  mentioned.  Upon 
every  subsequent  occasion  where  he  might  have 
informed  his  creditors  of  them,  he  fails  to  do  so. 
At  last  he  goes  to  England,  draws  the  money,  and 
then  reappearing  in  Scotland,  he  comes  on  the  5th 
May  1866  to  take  the  oath  ;  and  that  he  does  with- 
out saying  one  word  about  these  sums.  That  ap- 
pears to  M  a  crime  commencing  with  the  fraudu- 
lent onusaion  of  the  sums  in  the  state  of  his 
affairs,  and  coming  to  a  climax  when  he  emitted 
the  oath  in  the  sequestration.  And  in  this  inter- 
ral  there  is  this  active  proceedinj^,  by  which,  for 
the  purpose  apparently  of  avoiding  the  risk  of 
these  sums  being  found  out  in  Liverpool,  he  draws 
them  from  the  bank  and  disposes  of  them  no  one 
can  tell  where.  That  appears  to  form  part  of  the 
continuous  crime.  But  further,  I  think  it  was  a 
clear  act  of  away  putting.  For  it  is  not  neces- 
sary to  enter  into  any  metaphysical  questions  as 
to  whether  there  was  any  corpus  to  put  away. 
There  were  rights  and  obligations  as  between  banker 
and  customer,  and  in  virtue  of  these  he  was  en- 
titled to  uplift  something  either  in  specie  or  notes  ; 
and  in  so  uplifting  that  something  there  was,  I 
think,  a  clear  away  putting  of  part  of  his  property. 
With  regard  to  the  charge  of  perjury,  I  tnink  it  is 
perfectly  relevant,  in  so  far  as  it  regards  the  perjury 
committed  by  swearing  he  had  made  a  full  disclo- 
sure of  all  his  property,  whereas  in  point  of  fact  he 
concealed  these  two  sums  of  money.  But  I  do 
sympathise  a  good  deal  with  what  has  been  said 
by  some  of  your  Lordships  with  regard  to  the  other 
part  of  the  minor  proposition,  as  to  the  charge  of 
not  delivering  up  the  papers.  The  oath  affirms,  **  I 
have  delivered  up  the  whole  books,  documents,  ac- 


counts, title-deeds,  and  papers  of  every  kind  be- 
longing to  me,  which  in  any  way  relate  to  my 
affairs,  and  which  were  or  are  in  my  possession,  or 
under  my  power,  and  that  I  have  made  a  full  dis- 
closure of  every  particular  relating  to  my  affairs." 
Now,  that  is  true,  unless  there  were  in  existence 
books,  documents,  or  other  papers  relating  to  his 
affairs,  which  were  in  his  possession  and  within  his 
control,  which  he  did  not  ffive  up.     I  think  the 

frosecutor's  duty  was  to  allege  there  were  such, 
[e  has  not  done  so,  I  think.  He  alleges  **  you 
had  not  delivered  up  the  whole,  or  any  pc^,  of  the 
books,  documents,  accounts,  and  papers  relating 
thereto,  and  which  were  in  your  possession,  or 
under  your  power."  That  may  be  the  case  in  one 
sense— that  ne  has  not  delivered  up  any  books  or 
documents  relating  to  these  sums — ^because  there 
were  none  such.  No  doubt  that  would  not  be  a 
very  accurate  way  of  construing  the  words,  but 
still  it  is  a  meaning  of  which  they  are  suscep- 
tible ;  and  therefore  they  do  not  appear  to  me 
to  be  sufficient  to  meet  the  major  of  the  charge  of 
perjury.  The  minor  says,  "You  had  not  dis- 
closed the  two  foresaid  sums,  and  you  had  not  de- 
livered up  the  whole  or  anypart  of  the  books  and 
papers  relating  thereto. "  The  contrary  of  that — 
I  don't  say  the  contradictory,  for  that  is  not  ne- 
cessary in  a  charge  of  perjury— is  that  there  were 
books  and  papers  which  you  did  not  give  up.  I 
think,  if  the  prosecutor  luiew  what  these  docu- 
ments were,  he  ought  to  have  specified  them  ;  and 
as  it  appears  from  the  inventory  annexed  to  the 
libel  that  he  did  know  what  they  were,  he  ought 
to  have  inserted  a  specification  of  them  in  the 
indictment. 

We  are  all  of  opinion  that  the  minor  proposi- 
tion as  regards  the  first  charge  is  relevant,  and 
that  we  have  jurisdiction  ;  and  as  to  the  second 
charge  we  are  of  opinion  that  it  is  perjury,  as  re- 
lates to  the  omission  to  disclose  these  two  sums.  - 

The  objections  to  the  relevancy  were  accordingly 
repelled,  and  the  libel  found  relevant. 

Agent  for  Panel — James  Somerville,  S.S.C. 

MACNAB  v.   STEWART. 

Matter  and  ApprmHce—Jliiaconduct  of  Apprentice 
^StatuU4tO€0.  IV,,  c.  H,  sec.  I— Suspension. 
Objections  to  the  relevancy  of  a  conviction 
under  the  Master  and  Workman  Act — (1)  tibat 
no  species  facti  was  alleged  constituting  mis- 
conduct or  ill -behaviour  within  the  meaning 
of  the  Act ;  (2)  that  it  is  incompetent  to  grant 
warrant  for  the  summary  apprehension  of  an 
apprentice  except  when  he  nad  absconded ; 
(3)  that  the  proceedinss  were  oppressive  ;  (4) 
that  the  instance  was  bad  ;  (5)  that  the  terms 
of  the  coxnplaint  were  not  in  conformity  with 
the  Act— Repelled. 
This  was  a  suspension  of  certain  proceedings 
before  the  Justices  of  Renfrew.     The  respondent 
William  Stewart  is  a  mill-wright,  engineer,  and 
machine  maker  in  Pollokshaws,  and  one  of  the  in- 
dividual   partners  of    the    firm    of   Stewart    & 
M*Kenzie,  mill-wriffhts,  engineers,  and  machine 
makers  there,  and  the  suspender  is  an  apprentice 
to  the  firm.      The  proceedings  sought  to  be  set 
aside  commenced  by  a  petition  and  complaint  pre- 
sented on  the  28th  August  1866,  by  the  respondent, 
to  the  Justices  of  Renfrew,  under  section  1  of  4 
George  IV.,  c.  34,  whereby  it  is  enacted  "that  it 
shall  and  may  be  lawful  not  only  for  any  master 
or  mistress,   but    also  for  his  or  her    steward, 
manager,  or  agent,  to  make  complaint  upon  oath 
against  any  apprentice  to  any  justice  of  tne  peace 
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of  the  county  or  place  where  such  apprentice  ahall 
be  employed,  of  or  for  any  misdemeanour,  miscon- 
duct, or  Ul-behaviour  of  any  such  apprentice  ;  or  if 
such  apprentice  shall  have  absconded,  it  shall  be 
lawful  for  any  said  justice  of  the  peace,  upon  com- 
plaint made  upon  oath  by  such  master,  mistress, 
steward,  manager,  or  agent,  to  issue  his  warrant 
for  apprehenduu^  every  such  apprentice,  to  hear 
and  determine  l^e  complaint,  and  to  punish  the 
offender  by  abating  the  whole  or  any  part  of  his 
or  her  wages,  or  otherwise  by  commitment  to  the 
House  of  Correction,  there  to  remain  and  to  be 
held  to  hard  labour  for  a  reasonable  time  not  ex- 
ceeding three  months."  The  petition  and  com- 
plaint set  forth  that  the  suspender  was  indentured 
as  an  apprentice  to  the  urm  of  Stewart  and 
M'Kenzie  for  the  space  of  five  years  from  6th  July 
1863  ;  that  he  entered  upon  this  service,  and  that 
whilst  in  this  service,  particularly  on  the  20th, 
2lst,  22d,  23d,  24th,  25th,  and  27th  days  of 
August  1866,  he  had  been  guilty  of  '*  misconduct 
or  Ul-behaviour  by  idling  away  his  time  and  refus- 
ing or  failing  to  perform  a  sufficient  quantity^  of 
work  or  labour.  '*  Upon  this  complaint  the  jus^ces 
of  Benfrew  issued  their  warrant  for  the  summarv 
apprehension  of  the  suspender,  and  on  the  29th 
August  he  was  apprehended  whilst  at  his  work  in 
the  premises  of  the  respondent's  firm,  and  instantly 
taken  before  the  justices,  by  whom,  after  having 
been  asked  whether  he  had  any  evidence  to  rebut 
the  charge  made  aeainst  him,  he  was  convicted  and 
sent  to  prison  for  forty  days  with  hard  labour. 

Hall,  for  the  suspender,  argued — (1)  The  com- 
plaint is  irrelevant  under  section  1  of  4  Geo.  IV., 
e.  34^  in  respect  there  is  no  species  facti  alleffed 
constituting  misconduct  or  ill-behaviour  within 
the  meaning  of  the  Act ;  (2)  on  a  sound  construc- 
tion of  the  Act,  it  is  incompetent  to  grant  warrant 
for  the  summary  apprehension  of  an  apprentice, 
except  in  the  case  where  he  has  absconaed  (Hop- 
ton  V.  Wicks,  3  Irvine  51) ;  (3)  the  proceedings 
were  illegal  because  oppressive  ;  (4)  the  instance 
was  bad.  The  complaint  was  presented  by  a  person 
to  whom  the  apprentice  was  not  indentured,  he 
having  been  apprenticed  to  the  firm  of  Stewart  & 
M'Kenzie  not  to  the  respondent ;  (5)  the  terms 
of  the  complaint  are  not  in  conformity  with  the 
Act,  the  suspender  being  there  char^ea  with  mis- 
conduct or  iU-behaviour,  not  with  misconduct  and 
ill-behaviour,  which  is  the  statutory  offence. 

Crawford  (with  him  Butherfuro  Clark),  for 
the  respondent,  replied — The  suspender  could  be 
under  no  difficulty  in  discovering  the  crime  he  was 
charged  with.  The  summary  apprehension  of  an 
apprentice  was  not  only  the  statutory  mode  of  pro- 
ceeding, but  the  invariable  practice  (Crawford  v, 
Wilson,  19th  Nov.  1838,  2  Swinton,  200)..  Even 
though  the  justices  had  no  power  conferred  on 
them  by  the  statute  to  issue  warrant  for 
his  summary  apprehension  except  where  the  ap- 
prentice absconded,  this  being  a  criminal  proceed- 
ing, and  the  statute  providing  no  other  mode  of 
procedure,  they  were  entitled  to  do  so  in  the  pre- 
sent instance  at  common  law.  The  proceedmgs 
complained  of  were  not  oppressive.  The  suspender 
was  asked  if  he  had  anv  evidence  to  adduce  in  his 
favour,  and  he  answered  that  he  had  not.  Had  he 
asked  for  delay  for  the  purpose  of  procuring  evi- 
dence, he  would  have  obtained  it  ;  but  the  Court 
cannot  grant  delay  unless  asked  (Maclean  v.  Mac- 
farlane,  9th  March  1863,  4  Irv.  351,  35  Jurist, 
319). 

The  Court  refused  the  suspension. 

Lord  Justice-Clkrk — I  nave  no  doubt  about 
any  of  these  objections.      I  think  they  are  all  ill- 


founded.  The  first  is  that  the  complaint  is  irrele- 
vant under  section  1  of  the  Act  4  Geo.  IV.,  c.  34. 
[Beads  the  section  and  complaint  as  above.]  I 
don*t  suppose  anybody  can  doubt  that  if  that  com- 
plaint be  true  there  was  as  distinct  a  breach  of  the 
obligations  undertaken  bv  any  apprentice  in  that 
indenture  as  could  well  be  ;  for  the  binding  part 
of  the  indenture  is  to  perform  the  work  to  which 
he  is  put  by  his  master.  The  second  objection  is 
more  serious,  if  there  is  any  room  for  raising  it — 
viz.,  that  the  warrant  of  apprehension  is  illegal  and 
that  while  the  apprentice  is  actually  en^i^ed  on 
his  master*8  work,  it  is  not  lawful  to  apprehend  him 
in  a  summary  manner.  But  looking  to  the  fact 
that  the  proceeding  under  the  first  section  of  the 
Act  are  clearly  criminal  proceedings,  and  looking 
also  to  the  practice  which  seems  to  have  followed 
on  it,  and  to  the  authority  of  the  case  of  Crawford 
V.  Wilson,  I  think  it  is  quite  out  of  the  question  at 
this  time  of  day  to  hold  this  objection  well- 
founded.  The  third  ground  of  objection  was  that 
the  proceedings  were  oppressive,  but  really, 
apart  from  the  circumstances  on  which  the  other 
objections  are  founded,  I  did  not  hear  anything 
alleged  beyond  this,  that  the  apprentice  was 
brought  before  the  justices  and  convicted  in  a 
very  summary  form  and  within  a  very  short  time. 
But  this  is  of  the  very  essence  of  summary  pro- 
cedure. It  vras  said  that  he  was  a  young  man, 
that  he  had  no  time  to  consult  a  law  agent  or  to 
prepare  for  his  defence,  and  that  he  did  not  know 
he  had  a  right  to  ask  delay.  I  said  at  the  time  to 
Mr  Hall,  and  I  repeat  what  I  said,  that  any  intelli- 
gent young  man  of  nineteen  is  as  fully  aware  of 
that  right  as  the  most  educated  lawyer.  I  think 
the  charge  of  idling  is  quite  intelli^ble,  and  that 
the  evidence  of  that  must  be  the  evidence  of  those 
present,  and  therefore  to  say  that  he  did  not  know 
that  he  had  a  right  to  lead  evidence  on  the  point  is 
too  romantic  a  view  of  the  case  to  take.  The 
fourth  objection  is  that  the  instance  is  bad.  The 
instance  is  that  of  **  William  Stewart,  mill-wright, 
engineer,  and  machine  maker,  PoUokshaws,  one  of 
the  individual  partners  of  the  firm  of  Stewart  Sl 
M*Kenzie,  mill-wrights,  engineers,  and  machine 
makers  there  ;"  and  the  complaint  commences  with 
a  statement  of  the  apprentice's  breach  of  indenture 
towards  William  St-ewart  and  the  firm.  It  ap- 
pears to  me  that  this  is  clearly  within  the  meaning 
of  the  Act,  which  authorises  the  complaint  to  be 
presented  at  the  instance  of  '*  any  master  or  mis- 
tress or  his  or  her  steward,  manager,  or  agent," 
because,  by  the  common  law  of  the  country  every 
partner  is  undoubtedly  a  manag^er  of  the  firm,  and 
has  a  presumed  mandate  to  act  for  the  firm  in  such 
matters  as  the  present.  There  remains  one  other 
objection,  and  that  is,  that  while  the  charge  in  the 
complaint  is  alternative  as  being  either  misconduct 
or  ill-behaviour,  the  conviction  is  absolute,  and 
does  not  distinguish  between  these  two,  or  say  of 
which  of  these  crimes  he  is  convicted.  If  the  in- 
genuity of  Mr  Hall  could  have  pointed  out  any 
difference  between  misconduct  and  ill-behaviour 
we  should  have  listened  to  it. 

Lord  Deas — I  only  want  to  make  it  clear  on 
what  ground  I  concur  in  repelling  the  second  ob- 

i'ection  as  to  the  legality  of  the  warrant  to  appre- 
lend.  If  the  statute  could  be  read  as  providing 
that  a  warrant  was  the  proper  mode  of  proceeding  in 
cases  of  absconding,  ana  not  providing  that  in  other 
cases,  I  'think  it  would  be  a  question  of  great 
nicety.  We  would  then  have  to  consider  the  com- 
mon law,  which  I  take  to  be  that  you  may  proceed 
either  way.  It  is  settled  that  by  common  law 
you  can  proceed  by  summary  complaint  against  an 
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apprentice.  If  we  were  driven  to  the  common  law 
we  would  be  driven  to  Bay  that  by  the  common 
law  yon  could  proceed  either  way  ;  and  then  a  nice 

auestion  would  remain  whether  the  provinonB  of 
tie  section  take  the  case  out  of  the  common  law. 
But  I  am  relieved  from  that  bv  holding  that 
it  is  a  mere  error  of  punctuation,  that  the  comma 
should  be  placed  after  the  word  "absconded,"  and 
not  after  the  word  "apprentice,"  and  that  the 
provisions  of  the  section  apply  to  either  case. 

The  other  Judges  concurred. 

Agent  for  Suspender^— Michael  Lawson,  S.S.C. 

Agent  for  Respondent— John  Martin,  W.S. 

LAIDLAW  V.  SHARKEY. 
SufAmary  Procedure  Act,  Sec.  24.  A  conviction 
by  justices  upon  a  complaint  under  the  Sum- 
mary Procedure  Act,  instituted  beyond  six 
months  from  the  time  when  the  matter  of 
complaint  arose,  suspended,  in  respect  of  the 
limitation  in  Sec.  24  of  the  Act. 
This  was  a  suspension  of  a  oonvictoni  obtained 
on  13th  September  1866,  against  the  suspender, 
Adam  Laidlaw,  glassman,  in  the  service  of  fiorron 
ft  Co.,  bottle  manufacturers,  Glasgow,  by  the 
respondent  John  Sharkey,  maniiger  tor  the  said 
company,  before  two  of  the  Justices  of  the  Peace 
for  the  county  of  Lanark.  The  proceedings  com- 
menced with  a  petition  and  complaint  at  the 
instance  of  the  respondent,  presented  under  the 
Summaiy  Procedure  Act  (27  and  28  Vict.,  c.  63), 
charging  the  suspender  with  a  contravention  of 
sec.  3  of  4  G^.  IV.,  o.  34,  in  so  far  as  the  suspen- 
der havixig  engaged  to  serve  the  said  firm  of 
Borron  k  Co.,  for  the  space  of  one  year  from  and 
after  the  18th  Febmaiy  1866,  and  having  entered 
upon  his  service,  did  on  or  about  the  21  st  August 
1865  absent  hinuelf  from  the  said  service,  and  has 
ever  since  continued  absent  therefrom,  in  places  in 
Ireland  and  elsewherefurthof  Scotland  unknown  to 
therespondent.  Upon  the  warrant  issued  under  this 
complaint  the  suspender  was  apprehended  in  Ire- 
land, and  having  been  taken  before  two  of  titie 
Justices  of  the  Peace  for  Lanarkshire,  was  by  them 
convicted  of  the  offence  charged  against  him,  and 
on  13th  September  1866  adiudfied  to  suffer  three 
months*  imprisonment  with  hard  labour,  and  abate- 
ment of  wages  for  the  time  during  which  he  was 
sentenced  to  remain  in  prison. 

In  support  of  the  suspension,  FiNLATSOif  (with 
him  Mair)  argued — ^The  complaint  was  not  insti- 
tuted within  the  time  limited  by  sec.  24  of  the 
Summary  Procedure  Act,  which  enacts  that  every 
such  complaint  shall  be  instituted  within  six 
months  from  the  time  "  when  the  matter  of  such 
complaint  arose."  The  matter  of  the  complaint 
arose  when  the  suspender  left  his  employment  on 
the  21st  August  1865,  which  is  the  only  terminus 
a  quo  mentioned  in  the  complaint.  But  even 
though  it  should  be  said  that  the  matter  of  com- 
plaint arose  only  on  the  17th  February  1866,  when 
the  contract  expired,  the  complaint  was  not 
brought  till  17th  Auffust  1866,  six  months  and 
one  day  thereafter,  aUowing  thirty  days  to  each 
month. 

Watson  (with  him  Young)  replied— The  matter 
of  complaint  is  the  non-fulfilment  of  the  contract 
of  service.  The  continued  absence  of  the  suspen- 
der from  21st  August  1866  to  18th  February  1866, 
the  date  on  which  the  contract  expired,  was  one 
offence,  and  that  offence  was  therefore  within  six 
months  from  the  date  of  the  complaint.  Hie 
complaint  would  have  been  brou^t  sooner,  but 
that  the  suspender  was  absent  m  Ireland  and 
other  places  forth  of  Scotland  to  the  respondent 
unknown. 


The  Lord  Justice-Clerk— Immediately  upon 
the  suspender^s  absenting  himself  the  respondent 
could  have  got  a  warrant  for  his  apprehension,  and 
held  it  over  him  to  make  use  of  when  he  came 
back.  That  would  have  done  away  with  the  ques- 
tion of  limitation. 

The  Court  unanimously  passed  the  bill  of  sus- 
pension. 

The  Lord  Justicb-Clbrk — This  is  a  question 
of  ereat  importance,  and  it  is  necessary  to  attend 
to  the  precise  facts  before  us.  The  Master  and 
Workman  Act,  4  Oeo.  IV.,  c.  34,  by  sec.  3,  makes 
it  an  offence  among  other  things  if  a  person,  hav- 
ing entered  into  a  contract  of  service,  shall  absent 
himself  or  herself  from  the  said  service  before  the 
time  of  expiry  of  his  or  her  contract.  That  ap- 
pears to  be  the  nature  of  the  charce  against  the 
workman  here.  The  complaint  luleges  that  he 
(the  workman)  had  entered  the  employment  of 
Borron  &  Co.  under  a  written  contract,  which 
bound  him  to  serve  them  for  twelve  months  from 
18th  February  1865;  and  that  having  done  so, 
the  said  Adam  Laidlaw,  on  2l8t  Aueust  1865, 
absented  himself  from  his  service,  and  has  ever 
since  continued  absent  therefrom.  That  we  con- 
sider to  be  a  charge  under  that  part  of  the  statute 
to  which  I  have  referred.  Now  the  complaint  is 
presented  upon  17th  August  1866,  and  the  objec- 
tion is  taken  that  that  is  more  than  six  months 
after  the  time  when  the  matter  of  complaint  arose ; 
and  if  that  be  so^  it  is  said  that  the  complaint 
cannot  be  entertained  because  it  has  been  insti- 
tuted beyond  the  period  limited  for  bringing  the 
complaint  under  tne  Summary  Procedure  Act 
Now,  this  complaint  is  presented  under  the 
Summary  Procedure  Act,  and  so  of  course  the 
Act  applies  to  it  whatever  may  be  the  case 
with  recard  to  other  complaints  not  instituted 
under  uie  Summary  Procedure  Act.  Now, 
there  is  no  time  limited  for  bringing  com- 
plaints by  4  Oeo.  IV.,  c.  34 ;  but  the  clause  in 
the  Summaiy  Procedure  Act  that  a  complaint 
must  be  brou^t  under  that  Act  within  six  months 
from  the  time  **  when  the  matter  of  the  complaint 
arose"  apexes.  Now,  we  have  to  consider  when  the 
matter  of  the  complaint  arose.  I  am  of  opinion, 
and  I  understand  the  Court  are  also,  that  the 
matter  of  this  complaint  arose  when  the  workman 
absented  himself  from  his  work;  and  therefore 
that  we  must  give  effect  to  sec.  24  of  the  Summary 
Procedure  Act. 

Mair  having  moved  for  expenses. 

Young  submitted  that  this  was  not  a  case  for 
expenses,  inasmuch  as  the  Court  had  sustained  an 
objection  not  stated  in  the  inferior  Court. 

The  Court  modified  the  expenses  to  £7,  7s. 

The  following  interlocutor  was  pronounced  : — 
"  In  respect  that  the  complaint  was  not  instituted 
within  the  time  limited  by  sec  24  of  the  Summary 
Procedure  Act,  pass  the  bill." 

Agent  for  Suspender — ^Michael  Lawson,  S.S.C. 

Agents  for  RMpondent — Gibson-Craig,  Dalziel^ 
k  Brodies,  W.S. 


COTIRT  OP  SESSION. 


FIRST  DIVISION, 


Tuesda^y  Nov.  27. 

THOMSON  V.  MACLEAN'S  TRUSTEES. 
(antef  vol.  ii.  p.  245). 
JBscptnses,    A  pursuer  who  sued  for  £34^  16s.  6d., 
and  obtamed  a  verdict  ^fepm  a  jury  for  £30, 
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168.,  held  to  have  been  substantiAlly  sucoees- 
ful,  and  allowed  full  expenses. 

This  case  was  tried  at  the  July  sittings.  The 
pursuer  claimed  £34,  16s.  6d.  as  due  to  him  by  the 
late  Mr  Maclean.  The  jury  found  for  the  pursuer 
except  in  regard  to  two  items  of  £3,  lOs.  aud  10s. 
6d.     This  verdict  was  to-day  applied. 

The  pursuer  having  moved  for  expenses,  the  de- 
fenders objected  on  the  ground  that  if  the  ex- 
Slanations  made  by  the  pursuer  in  giving  his  evi- 
ence  had  been  made  before  the  action  was  raised, 
the  sum  found  due  would  have  been  paid.  The 
Court,  however,  allowed  expenses. 

The  Lord  President — It  is  said  that  this  action 
would  not  have  been  resisted  if  the  pursuer  had 
at  first  made  the  explanations  which  he  ultimately 
made  at  the  trial  in  the  witness-box.  But  the  de- 
fence was  not  abandoned  even  when  the  explana- 
tions were  made.  On  the  contrary,  the  defenders 
led  evidence,  and  the  trial  was  extended  into  a 
second  day  after  the  explanations  were  made. 
Then  the  pursuer  says  that  in  point  of  fact  he  did 
at  the  b€^nninff  communicate  to  the  defenders  the 
explanations  which  he  gave  afterwards  ;  and  al- 
though this  is  denied  by  the  defenders,  it  did  ap- 
pear m  Ihe  course  of  the  evidence  that  there  was 
an  attempt  at  making  explanations  at  a  meeting  in 
a  public-nouse,  which  were  not  considered  satis- 
factory. The  great  (question  betwixt  the  parties 
had  reference  to  a  piano  and  a  mirror,  and  it  was 
as  to  them  that  these  explanations  were  given.  I 
think,  therefore,  that  as  the  pursuer  has  substan- 
tially succeeded  in  his  case,  expenses  must  follow. 

Counsel  for  Pursuer — Mr  Orphoot.  Agents — 
Stewart  &  Wilson,  W.S. 

Counsel  for  Defenders — Mr  Inglis.  Agents — H. 
k  A.  Inglis,  W.S. 

GUMMING  v.  BAILEY  AND  TROTTER. 

Bankruptcy — Recal  of  Sequestration — Objection  to 
Concurring  Creditor's  Debt.     Petition  for  re- 
cal of  a  sequestration  on  the  ground  that  the 
concurring  creditor's  debt  was  constituted  by 
a  bill  which  was  antedated,  and  that  no  debt 
was  truly  due,  re/used.     Observed  that  in  such 
an  application  the  objection  to  the  debt  must 
be  one  capable  of  instant  verification,  and  the 
objector  cannot  enter  into  a  count  and  reckon- 
ing to  show  that  no  debt  is  due. 
This  was  a  petition  by  John  Cumming,  photo- 
grapher, Hanover  Street,  Edinburgh,  for  recal  of 
the  sequestration  of  the  estates  of  Joseph  Bailey 
CartUdge,  formerly  a  photographer  in  Edinburgh, 
which  was  awarded  on  31st  May  1866,  on  the  ap- 
plication of  the  bankrupt  himself,  with  the  concur- 
rence of  William  BaUey,  china  merchant,  Edin- 
burgh.    The  petition  for  recal  was  opposed  by  the 
concurring  creditor,  and  also  by  Mr  Samuel  Edgar 
Trotter,  accountant,  the  trustee. 

The  Lord  Ordinary  (Kinloch)  refused  the  peti- 
tion. His  note,  which  is  subjoined,  explains  the 
grounds  on  which  the  recal  was  asked,  as  well  as 
those  on  which  his  Lordship  thought  it  should  be 
refused  : — 

**  It  appears  to  the  Lord  Ordinary  that  the  peti- 
tioner, who  for  a  certain  period  concurred  in  the 
sequestration,  and  took  part  in  its  proceedings,  has 
not  set  forth  sufficient  grounds  for  a  recal  of  the 
sequestration.  The  documents  on  which  sequestra- 
tion was  awarded  are  ex  facie  regular.  It  is  ob- 
jected that  the  bill  produced  by  the  concurring 
creditor  must  have  been  antedated,  because,  while 
the  bill  is  dated  17th  Auffust  1865,  the  mark  on 
the  Oovemment  stamp  snows  that  the  stamp  was 


not  issued  till  November  thereafter.  But  that  a 
bill  is  antedated — that  is  to  say,  has  a  date 
put  on  it  anterior  to  that  on  which  it  was  made  up 
— appears  to  the  Lord  Ordinary  to  afford  no 
objection  to  the  document,  nor  to  raise  the 
sUghtest  implication  of  fraud.  Such  antedating 
occurs  in  everyday  practice,  as  where  goods 
are  sold  or  money  advanced  on  a  particular  day, 
but  the  bill  granted  for  the  debt  is  not  made  up 
till  some  time  after,  and  then  is  made  to  bear  toe 
true  date  of  the  transaction,  and  that  from  which 
the  course  of  credit  was  to  run.  It  is  a  well 
known  circumstance  that,  in  making  op  bills  for 
discount,  they  are  frequently  dated  a  month  or 
two  back,  so  as  to  give  tliem  the  i^pearance  of  a 
shorter  currency,  and  make  them  take  more 
readily  at  the  buik.  But  this  was  never  held  to 
nullify  or  disparage  a  true  or  genuine  bilL  Irre- 
spective of  this  objection  to  the  bill,  there  ia 
nothing  alleged  sufficient  to  set  aside  the  debt  of 
the  concurring  petitioner  considered  as  the  ground 
of  the  sequestration.  To  do  this  effectually,  there 
must  be  stated  an  objection  to  the  debt  capable  of 
immediate  verification.  When  the  documents  are 
ex  facie  correct,  it  is  not  open  to  an  objector  to 
offer  to  enter  into  a  count  and  reckoning,  and 
show  that  no  debt  is  due.  This  is  no  answer  to 
a  petition  for  sequestration  founded  on  ex  facie 
valid  documents,  and  as  little  is  it  a  ground  for 
recal.  There  is  no  anomaly  in  supposing  that,  in 
discussing  the  claims  of  ranking,  there  may  be 
found  no  debt  due  to  the  petitioning  creditor,  and 
yet  in  holding  that  this  would  not  vitiate  the  se- 
questration if  issued  on  documents  ex  facne  unex- 
ceptionable." 

The  Court  to-day  adhered.  The  abstract  ground 
for  recal  founded  on  was  held  not  to  be  a  good 
one  ;  and  although  various  other  matters  had  been 
referred  to  in  the  discussion,  no  inquiry  into  them 
had  been  asked  for.  In  regard  to  the  allegation 
that  no  debt  was  truly  due,  it  was  said  that  al- 
though the  debt  might  ultimately  be  found  un- 
avaihng,  that  would  not  affect  the  vaUditv  of  the 
sequestration.  It  was  also  observed  by  we  Lord 
President  that  it  was  a  pilnr  to  see  so  much  liti^- 
tion  in  so  small  an  estate,  but  that  if  the  parties 
preferred  litigation  to  dividends,  the  Court  could 
not  help  it. 

Counsel  for  Petitioner — ^Mr  Young  and  Mr  W. 
N.  M'Laren.     Agent--James  Barton,  S.S.C. 

Counsel  for  Respondents — Mr  Cook  and  Mr  F. 
W.  Clark.     Agent— L.  Mackersy,  W.S. 

KIELLAR  r.  MAILLER. 

Reparation — Slander — Justification— Counter  Issue. 
A  defender  proposed  to  take  a  counter  issue 
in  justification  of  a  portion  of  an  alleged  libel^ 
having  averred  that  the  statement  made  by 
him  was  well  founded.     Counter  issue  dis- 
allowed. 
This  was  an  action  of  damages  for  slander  at  the 
instance  of  James  Kiellar,  teacher  of  the  Woodside 
Institution,  in  the  parish  of  CaiviU,  Perthshire, 
against  James  Mailler,   farmer,    Links,    in    said 
parish.  The  alleged  slander  was  uttered  in  a  letter 
published  in  the  Perthshire  Courier  in  S^tember 
1863,  and  signed  with  the  initials  "J.  lA."    The 
letter  had  reference  to  the  well-known  Burrell- 
town  School  case,  and  was  said  to  be  written  by 
the  defender  concerning  the  pursuer,  and  to  repre- 
sent him  '*  as  a  man  guilty  of  wilful  and  dehbe- 
rate  falsehood,  and  famous  for  slander,  falsehood, 
and  mischief-making."    One  passage  in  the  letter 
contained  those  words — '*But  this  personage  is 
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not  content  with  having  the  names  of  all  the 
worthies  already  referred  to  on  his  petition,  and 
from  whom  he  receives  his  religions  certificate,  in 
which  he  so  greatly  rejoices.  In  the  next  sen- 
tence he  rises  to  the  climax  of  his  argument  in  its 
favour,  and  at  the  same  time  to  the  climax  of  his 
insolence  and  nntrnth,  when  he  says — *  I  main- 
tain that  the  petition  was  signed  by  all  the 
religious,  church-soinff  people  in  the  vuli^es  and 
district  who  had  chilcu-en  under  my  tuition.'  The 
shortest  and  most  decisive  answer  that  I  can  give 
to  so  bold  and  unblushing  an  assertion  is,  that  it 
is  a  wilful  and  deliberate  lalsehood,  and  he  knows 
it." 

The  defender  averred  that  the  opinions  and 
statements  contained  in  the  letter  were  **  well- 
founded,"  and  he  proposed  to  take  a  counter-issue 
in  regard  to  the  pursuer's  statement  about  the 
petition  in  his  favour  referred  to  in  the  above 
extract  from  the  letter.  The  following  was  the 
counter-issue  which  he  proposed  : — "Whether,  in 
a  letter  written  by  the  pursuer  to  the  editor  of  the 
Perthshire  Courier  newspaper,  and  published  in 
that  newspaper  on  or  about  8th  September  1863, 
the  pursuer  falsely  stated  that  the  petition  in  his 
favour,  therein-mentioned,  was  signed  by  all  the 
religious  church-goin£  people  in  uie  villages  and 
dis&icts  who  had  (mfdrcai  under  the  pursuer's 
tuition  ?" 

The  Court  to-day,  on  the  report  of  Lord  Jervis- 
woode,  approved  of  an  issue  proposed  by  the  pur- 
suer, but  disallowed  the  counter-issue  proposed  for 
the  d^ender.  It  was  observed  on  the  bench  that 
no  issue  of  justification  had  ever  been  granted 
founded  on  such  a  statement  as  that  made  on  this 
record,  and  it  was  thought  that  the  statement 
was  not  intended  to  found  such  an  issue. 

Expenses  were  found  due  to  the  pursuer  since 
the  date  of  the  Lord  Ordinary's  intenocutor. 

Counsel  for  Pursuer  —  Mr  David  Marshall. 
Agents — Lindsay  3t  Paterson,  W.S. 

Counsel  for  Defender — Mr  Young  and  Mr  Gif <• 
ford.     Agents — Dalmahoy  &  Cowan,  W.S. 

Wednesdayy  Nov.  28. 

DAVIS  V.  HEPBUEN. 
Bankruptcy — Sequestration  —  Objection  —  Proof— 
Onu8—  Process — Becla  iming  Note  —  Compe- 
tency. A  creditor  having  applied  for  seques- 
tration of  his  debtor's  estates,  the  debtor  ap- 
peared to  object.  The  Lord  Ordinary  on  the 
BiUs  allowea  him  a  proof  and  to  the  creditor 
a  conjunct  probation.  The  debtor  having  re- 
claimed, objections  to  conmetencj  of  reclaim- 
ing note  repelled,  and  both  parties  allowed  a 
proof  and  to  each  a  conjunct  probation. 

This  was  a  petition  by  Davis  for  sequestration 
of  the  estates  of  Hepburn,  who  was  designed  in  it 
"  Younger  of  Smeaton-Hepbum,  Haddingtonshire, 
and  now  or  lately  residing  there."  The  petition 
bore  tiiat  Davis  was  a  creditor  of  Hepburn  to  the 
extent  required  by  law  conform  to  oaths  and  bills 

Sroduced  ;  that  Hepburn  was  subject  to  the  juris- 
iction  of  the  Supreme  Courts  of  Scotland  ;  that 
he  was  notour  bankrupt,  and  that  he  had  resided 
in  Scotland  within  a  year  of  the  date  of  the  peti 
tion. 

Upon  this  petition  warrant  was  granted  as 
craved  (in  the  usual  form)  to  cite  Hepburn  to  ap- 
pear to  show  cause  why  sequestration  should  not 
De  awarded.  The  petition  was  executed  edictally 
and  at  his  alleged  residence. 
Hepburn  appeared  and  gave  in  a  minute  of  ob- 


jections to  the  petition,  in  which  he  stated  that 
while  he  did  not  admit  the  bills  founded  on  to  be 
due,  he  objected  to  the  sequestration  on  the 
CTOunds — (1)  that  he  was  not  subject  to  the  juris- 
diction of  the  Scotch  Courts,  and  that  he  had  been 
for  some  years  resident  in  England  and  on  the 
Continent ;  (2)  that  he  was  not  notour  bankrupt  ; 
and  (3)  that  he  had  not  within  a  year  resided  or 
had  a  dwelling-place  or  place  of  business  in  Soot- 
land. 

The  Lord  Ordinary  officiating  on  the  Bills  (Ben- 
holme),  allowed  Hepburn  a  proof  of  his  averments 
and  to  Davis  a  conjunct  probation. 

Hepburn  reclaimed  against  this  judgment, 
whereupon 

Watson,  for  Davis,  objected  to  the  competency 
of  the  reclaiming  note,  citing  the  Bankruptcy  Act, 
19  and  20  Vict.,  cap.  79,  sec.  31,  which  made  the 
deliverance  awarding  sequestration  final,  and 
which,  he  contended,  must  be  held  to  apply  to  in- 
terlocutors regulating  preliminary  procedure  such 
as  the  one  under  review.  On  the  merit!^  he  cited 
the  30th  section  of  the  Act  which  imposed  upon 
the  person  objecting  to  sequestration  of  his  estates 
the  duty  of  showing  cause  why  it  lE^ould  not  be 
awarded.  The  only  matter  that  had  been  decided 
was  who  was  to  take  the  lead  in  the  proof. 

Monro  and  Gifford,  for  Hepburn,  in  reply  as 
to  the  competency,  referred  to  the  169th  section  of 
the  Bankrupt  Act,  and  contended  that  review  of 
the  interlocutor  in  <]^uestion  had  not  been  anywhere 
excluded.  The  point  had  been  substantially  de- 
cided in  Gordon  v.  Paul,  30th  May  1855,  17  D. 
779.  On  the  merits^  a  petitioner  for  sequestration 
was  in  no  better  case  tnan  the  pursuer  of  an  ordi- 
nary action  who  must  prove  his  case.  The  obliga- 
tion imposed  by  the  Act  of  "  showing  cause  "  was 
not  intended  to  invert  ordinary  process.  The 
Court  (abstaining  expressly  from  determining  any 
question  of  onus)  remitted  to  the  Lord  Ordinary 
on  the  BiUs  to  vary  the  interlocutor  reclaimed 
against  so  as  to  allow  Hepburn  a  proof  of  his  ob- 
jections and  Davis  a  proof  of  the  statements  in  his 
petition,  and  to  each  of  them  conjunct  proba- 
tion, with  power  to  dispose  of  all  questions  of  ex- 
penses. 

Agents  for  Davis«-Murdoch,  Boyd,  &  Co.,  W.S. 

Agents  for  Hepburn— Duncan  &  Dewar,  W.S. 


SECOND    DIVISION. 

DUKE  OP  BUGGLEUCH  v.  GOWAN  *  OTHEES 

(ante^  vol.  ii.  p.  253). 
Jury   Trial— Special   Jury — New    Trial — BUI   of 
Exceptions— 55  Oeo.  III.,  c.  42,  sees.  6  and  7. 
Held  that  the  verdict  of  a  jury  could  only  be 
set  aside  in  the  manner   provided  by  sees. 
6  and  7  of  the  Act  55  Geo.  III.,  c.  42,  and 
.that  any  other  mode  of  doing  so  was  incom- 
petent.    A  motion  that  the  proceedings  at 
the  trial  should  be  set  aside,  in  respect  the 
jury  had  not  been  properly  struck,  and  the 
presiding  judge  had  declined  to  separate  the 
trials  of  tne  defenders'  cases,  held  on  that 
ground  irregular  and  not  written  upon. 
In  this  case,  which  was  tried  at  the  last  jury 
sittings  and  resulted  in  a  verdict  for  the  pursuers, 
the  defenders  to-day  moved  the  Court  to  quash 
the  whole  proceedinffs  at  the  trial,  resting  the 
motion  on  the  groundof  lesal  right,  and  not  as  an 
appeal  to  the  ducretion  of  de  Court.     At  the  trial 
the  defenders  objected  that  the  special  jury  had 
been  struck  on  the  ginciple  of  allowing  them  col- 
lectively to  strike  ou  one  jur^jman  for  every  jury- 
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man  struck  off  by  the  punuera,  whereas  each 
defender  was  entitled  mdividually  to  that  right. 
The  Judge  presidins  at  the  trial  OTerruled  the 
objection,  and  further  held  tiiiat  it  could  not  be 
made  the  subject  of  a  bill  of  exceptions,  which 
was  a  statutory  remedy  not  extending  to  such  a 
case.  It  was  also  moved  at  the  trial  on  behalf  of 
the  defenders,  that  each  case  should  be  tried  sepa- 
rately, each  being  a  distinct  case,  but  this  motion 
was  also  overruled  by  the  Judge.  The  defenders 
now  contended  that  the  proceedings  should  be  set 
aside  on  this  double  ground. 

Solicitor-Gekeral  and  Shand  (with  them 
Lord  Advocate),  for  the  pursuers,  objected  to 
the  competency  of  the  motion,  and  contended  that 
«ny  questions  as  to  the  constitution  of  the  jury 
ought  to  be  brought  under  the  notice  of  the  Court 
by  the  defenders  m  their  motion  for  a  new  trial ; 
that,  and  a  bill  of  exceptions,  being  the  only 
competent  methods  of  impugning  a  verdict.  On 
the  merits,  they  contended,  on  the  authority  of 
Wallace,  14  S.  720,  and  Dobie,  23  D.  1139,  that 
the  jury  had  been  properly  struck. 

D.  F.  MoMCRBiFF  and  Youno  (with  them  Clark, 
GiFFORD,  A.  MoNCRiSFr,  and  Ashsr)  replied  for 
the  defenders. 

At  advising. 

Lord  Justice-Clerk — The  Court  are  of  opinion 
that  this  motion  is  incompetent  and  cannot  be  en- 
tertained. The  whole  procedure  in  any  cause  ap- 
propriated to  jury  trial,  and  in  every  cause  in  which 
issues  are  sent  to  be  tried  by  a  jnrv,  from  the  time 
when  the  issues  are  adjusted  till  the  verdict  is  ap- 
plied, is  previously  regulated  b^  statute  and  Act 
of  Sederunt.  After  a  verdict  is  returned  by  the 
jurv,  there  is  no  form  or  mode  in  which  the  Court 
of  Session,  in  eitho*  division  thereof,  can  set  aside 
a  verdict  or  order  a  new  trial,  except  such  as  are 
prescribed  hj  statute  and  iwulated  by  Act  of 
Sederunt.  The  Act  55  Geo.  TIL,  cap.  42,  sec.  6 
and  7,  regulates  this  matter,  and  there  is  no  other 
way  in  which  a  party  can  interpose  between  the 
returning  of  a  verdict  by  the  jury  and  its  being 
entered  up  and  applied  by  tiie  Court.  Wherever 
the  oomi^nt  of  a  party  against  the  verdict  is 
directed  against  the  opinion  or  direction  of  the  pre- 
siding Judge,  as  to  competency^f  evidence  or  other 
matter  of  law  arising  at  the  trial,  it  may  be  brought, 
under  the  authority  of  the  7th  section,  in  the  form 
of  a  bill  of  exceptions,  and  the  judgment  of  the 
Court  on  the  exceptions  is  subject  to  appeal  to  the 
House  of  Lords.  Every  other  complamt,  as  well 
as  objections  to  the  directions  of  the  Judge,  havinff 
for  its  object  the  setting  aside  of  the  verdict  and 
ordering  a  new  trial,  must  be  in  the  form  of  a 
motion  for  a  new  trial,  in  the  manner  and  subject 
to  the  conditions  prescribed  by  the  6th  section  ; 
and  the  jud^nent  of  the  Court  on  this  application 
is  not  subject  to  review  by  appeal  to  the  Mouse  of 
Lords.  Tne  defenders  who  make  this  motion  have 
already  availed  themselves  of  the  remedies  pre- 
scribed by  both  sections  of  the  statute  by  procuring 
the  signature  of  the  Judse  to  a  bill  of  exceptions, 
and  by  giving  notice  in  due  time  of  a  motion  for  a 
new  triiS  ;  and  on  the  bill  of  exceptions,  and  also 
on  the  motion  for  a  new  trial,  the  Court  are  ready 
to  hear  the  parties.  But  the  present  motion  is  an 
attempt  to  supersede  altogether  the  statutory  re- 
medies to  which  the  parties  have  alreadv  -resorted, 
and  substitute  thereior,  or  superadd  thereto,  an- 
other remedy  unauthorised  by  statute,  and  alto- 
gether unknown  in  practice  from  the  introduction 
of  jury  trial  in  civil  causes  in  the  year  1815  to  the 
present  da;^.  It  is  said  that  this  is  the  same 
remedy  wmch  is  known  in  England  as  a  vtnirt  dt 


novo.  If  it  be  so,  a  venire  de  novo  is  not  one  of  the 
remedies  given  bv  the  statutes  introducing  and 
regulating  jury  trial  in  civil  causes  in  Scotland.  It 
iB  further  said  that  if  this  motion  is  not  entertained 
there  will  be  a  serious  legal  wrong  without  a 
remedy.  We  are  clear  that  this  is  not  so  ;  for,  as 
already  said,  every  competent  objection  that  can 
be  stated  against  a  verdict  may  be  brought  before 
the  Court  under  one  or  other  of  the  6th  and  7th 
sections  of  the  55th  Geo.  III.,  cap.  42.  For  theee 
reasons  we  consider  this  motion  to  be  altogether 
unauthorised,  and  that  it  would  be  irregular  to 
pronounce  any  deliverance  upon  it. 
This  was  the  opinion  of  the  Court 
Agents  for  Pursuers— J.  &  H.  G.  Gibson,  W.S. 
Agents  for  Defenders— White-Millar  &  Robson, 
S.S.C.  

Nov.  21—29. 


REGISTRATION  APPEAL  COURT. 

(Before  Lords  Kinloch  and  Ormidale.) 

RENFREWSHIRE, 

GUY  V.  PATEESON. 
Voter — QvaiMcaJtion.  A  proprietor  of  a  piece  of 
ground  having  no  value  except  as  a  building 
stance,  but  not  built  upon  or  yielding  any 
return,  held  (rev.  Sheriff  of  Renfrewshire) 
not  entitled  to  be  placed  on  the  rolL 

At  a  Registration  Court  held  at  Pollokshaws  on 
the  26th  September  1866,  Hugh  Paterson  claimed 
to  be  enrolled  as  "owner  or  proprietor  of  land 
occupied  by  the  claimant,''  which  claim  was  ob- 
jected to  by  John  Guy,  a  registered  voter.  The 
Sheriff  of  Renfrewshire  having  admitted  the 
claim,  Guy  appealed. 

The  Sheriff  stated  the  following  special  case  : — 

' '  The  land  was  situated  in  the  parish  of  Cathcart, 
and  consisted  of  a  plot  or  area  of  ground  laid  off  for 
building,  but  upon  which  no  houses  have  yet  been 
built.  The  extent  of  the  ground  was  one  acre 
and  one-third  of  an  acre. 

'*  It  was  proved  to  my  satisfaction  that  the 
ground  was  of  no  agricultural  value,  and  would 
yield  no  return  if  dealt  with  as  an  agricultural 
subject.  n6T  was  it  fitted  for  a  market  £«rden.  It 
had  value  only  as  a  building  stance,  aiuL  if  it  were 
sold  as  such  it  would  realise  only  £290. 

''  It  was  objected  by  John  Gu^,  writer  in  Glas- 
gow, a  voter  on  the  roll,  that  this  property  did  not 
yield  the  yearly  value  of  £10,  and  was  not  capable 
of  yielding  that  value  to  the  claimant. 

"  I  was  of  opinion  that  it  i 


;  was  capable  ( 
that  value  to  tbe  claimant,  in  respect  that  it  was  o! 
the  value  of  £290.  I  accordingly  admitted  the 
claim." 

MiLULR,  for  the  appellant,  argued — The  subject 
upon  which  a  voter's  qualification  is  founded  must 
be  one  actually  yielding  issues  or  profits.  It  must 
be  of  a  present  value  to  the  claimant ;  2  and  3 
Wm.  IV.,  c.  65,  s.  7.  By  the  Reform  Act  there 
are  provided  only  two  tests  of  the  sufficiencrT^  of 
the  qualification — either  (1 )  actual  issues  or  fyronts ; 
or  (2)  the  issues  or  profits  which  one  year  with  an- 
other the  subject  produces.  Neither  of  these  tests 
can  be  applied  to  the  present  claim. 

Lanoastsr,  for  the  respondent,  replied — This 
was  a  mere  ouestion  of  fact,  and  not  of  law, 
and  therefore  tne  Sheriff's  judgment  could  not  be 
altered.  The  land  would  at  the  present  moment 
command  a  ready  sale,  and  the  Sheriff  was  a  com- 
petent judge  of  the  price  which  it  would  bring. 
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Lord  Ormidalb—I  eui't  ooncnr  with  the  Sheriff 
in  holding  the  qnalifioation  here  to  be  sach  as  the 
statute  requrea.  I  think  we  most  take  it  as  a 
fact  that  the  ^eriff  has  found  it  proyed  that  the 
ground  in  question  ie,  in  its  present  condition,  in- 
capable of  yielding  the  necessary  return,  or  any  re- 
turn whatever.  As  a  piece  of  ground  it  is  value- 
less. If  it  is  convertea  into  anite  a  different  sub- 
ject—if it  is  built  upon — ^it  wiU  be  capable  of  yield- 
ing £10  annually,  and  probably  a  vast  deal  more. 
But  at  present  it  neither  is  worth  £10,  nor  is  cap- 
able of  Deing  dealt  with  so  as  to  yield  £10.  But 
then,  the  Sheriff  goes  on  to  say,  although  in  point 
of  fact  it  cannot  be  held  to  be  worth  anjrthing  at 
present,  itmay  by  a  speculation  at  a  future  peri<M — 
if  built  upon  andvaluablehousesput  on  the  ^und — 
yield  £10.  We  canuot  anticipate  what  will  be  the 
result  at  the  time  when  it  comes  to  be  built  upon. 
We  are  here  dealing  with  a  present  state  of 
things.  I  think,  therefore,  there  is  here  no  ground 
to  hold  that  the  claimant  has  made  out  the  neces- 
sary legal  qualification. 

Lord  KncLOCH— If  this  was  a  question  as  to  the 
value  of  this  subject,  in  point  of  fact  we  could  not 
interfere  with  the  judgment  of  the  Sheriff ;  but  it 
seems  that  there  is  a  principle  involved  here.  The 
question  to  be  decided  under  the  statute  is  the 
value  of  the  subject  to  hold,  not  to  sell.  I  think, 
therefore,  the  Sheriff  has  gone  entirely  wrong  in 
principle. 

The  Sheriff's  judgment  was  acoordinsly  reversed. 

Agent  for  Appelhoit — ^Thomas  Ranken,  S.S.C. 

Agents  for  Kespondent — H.  G.  &  S.  Dickson, 

CLARK  V.  HECTOR. 
Voter — QuaUficaUon.    A  party  having  been  placed 

on  the  roll  of  electors  as  proprietor,  held  (aff. 

Sheriff  of  Renfrewshire)  tnat  he  could  not  be 

retained  in  the  roll  by  showing  that  he  had  a 

qualification  as  tenant. 
At  a  Registration  Court  held  at  Paisley  on  the 
24th  September  1866,  an  objection  was  stated  by 
William  Hector,  a  voter  on  the  roll  of  the  county, 
against  the  name  of  James  Clark  being  allowed  to 
continue  upon  the  roll  of  voters.  The  Sheriff  sus- 
tained the  objection,  and  expunged  the  name  from 
the  roll.  Clark  having  appealed,  the  following 
special  case  was  prepared  by  the  Sheriff : — 

"James  Clark  stood  enrolled  as  'proprietor  of 
subjects  at  Doveoothall,  in  the  parish  of  Neilston.' 
**  The  title  which  James  Clark  produced  was  a 
tack,  dated  the  4th  and  8th  Man^  1785,  between 
the  Countess  of  Glasgow  and  John  Pinkerton, 
junior,  wherebv  the  Countess  let  to  the  said  John 
i'inkerton,  his  heirs  or  assignees,  certain  heritable 
subjects  in  Bovecothall,  upon  which  James  Clark 
was  enrolled  for  the  space  of  99  years  complete. 
The  term  of  entry  was  to  be  from  the  expiry  of  a 
then  current  tack  held  by  Patrick  Adair,  bleacher. 
John  Pinkerton,  on  the  ouier  hand,  boundhimself  to 
pay  to  the  Countess  of  Glasgow  the  sum  of  one 
pound  one  aliiiHTig  sterling  yearly  of  tack-duty. 

'*  After  sundry  intermediate  transmissions,  the 
riffht  of  lease,  in  so  far  as  regards  a  portion  of  the 
suDJects  let,  on  which  houses  had  been  erected, 
was  purchased  in  the  year  1845  by  the  said  James 
Clsfk  and  his  wife,  Margaret  M'Corkindale.  The 
conveyance  was  *  to,  and  in  favour  of,  the  said 
James  Clark  and  Margaret  M*Corkindale,  in  con- 
junct fee  and  liferent,  and  to  the  longest  Uver  of 
thCTu  in  fee,  and  to  their  heirs  and  assignees,  the 
right  and  benefit  of  the  foresaid  tack,  effeiring, 
and  so  far  as  it  relates  and  extends  to  all  and 
whole  these  two  thatched  dwelling-houses,  consist- 


ing of  one  storey  fronting  the  old  road  leading 
from  Glasgow  to  Neilston,  with  the  garden  ground 
at  the  back  thereof,  as  presently  possessed  by 
and  others,  extending  to  fifteen 
poles,  or  thereby,  imperial  standard  measure 
;  and  that  during  the 
whole  terms  and  years  yet  to  run  of  said  tack, 
and  in  and  to  all  the  clauses  and  obligements 
therein  contained,  as  far  as  respects  the  subjects 
hereby  assigned,'  &c.  The  saia  James  Clark  and 
his  wife  were  taken  bound  to  make  payment  to  the 
heirs  and  successors  of  the  said  Countess  of  Glas- 
gow of  the  sum  of  four  shillings  per  annum,  being 
the  proportion  effeiring  '  to  and  allocated  on  the 
part  and  portion  hereby  assigned  of  said  subjects 
contained  in  said  tack,->of  the  whole  rent  and  tack- 
duty  stipulated  by  the  tack  above  narrated,  to  be 
paid  by  the  tenant  for  the  whole  subjects.' 

"  The  annual  value  of  the  subjects  is,  and  was 
for  a  year  prior  to  31st  of  July  1866,  the  sum  of 
£15  sterling. 

"  It  was  objected  that  James  Clark  was  not  a 

Erietor  but  a  tenant ;  and  that,  althouffh  his 
/  was  under  a  long  lease,  he  could  not  be  en- 
d  as  proprietor. 

"  I  sustained  this  objection,  and  expunged  the 
name  of  James  Clark  from  the  rolL 

"  I  further  held  that  I  had  no  power  to  correct 
the  qualification  stated  in  the  roll. 

Millar,  for  the  appellant,  argued — ^The  Sheriff 
should  have  altered  the  appellant's  qualification 
on  the  roll.  This  was  regulated  by  sections  44 
and  19  of  24  and  25  Vict.,  c.  91.  The  statute  was 
an  enfranchising  statute,  and  must  be  liberally 
construed.  The  error  was  a  casual  one,  and  had 
not  been  committed  to  deceive. 

Lancastes,  for  the  respondent,  maintained — 
The  Sheriff  had  no  power  at  his  own  hand  to 
chuige  tenants  into  owners  or  owners  into  tenants. 
To  hold  this  would  be  practically  to  defeat  the 
provisions  of  the  County  Voters  Act. 

Lord  Ormidalb— There  are  two  questions  in- 
volved in  this  case.  Thefirstis whetherthe claimant 
has  originally  been  erroneously  enrolled  or  not.  I 
think  it  is  quite  clear,  and  it  is  conceded  by  coun- 
sd  on  both  sides,  that  he  is  just  a  tenant.  He  may 
have  a  long  lease  instead  of  a  short  one,  but  he  is 
just  a  tenant,  and  therefore  he  is  not  entitled  to 
remain  on  the  roll  as  proprietor.  But  then  it  is 
said  that  this  is  a  casual  error,  and  that  the  Sheriff 
had  the  power  to  correct,  and  should  have  corrected 
it.  It  does  not  appear  to  me  that  the  oorrectionis  one 
which  the  Shenff  was  entitled  to  make  at  aU.  It 
enters  far  too  deeply  into  the  essence  of  the  claim. 
If  the  error  had  be^  committed  by  the  assessor, 
the  remedy  of  the  claimant  was  plain.  He  ought 
to  have  put  in  a  claim  in  his  proper  character,  and 
then  his  daim  would  have  De^  intimated,  and 
those  parties  who  had  an  interest  to  object  might 
then  ^  so  ;  and  if  no  objection  was  sustained  he 
would  have  been  properly  admitted.  But  for  the 
Sheriff  to  proceed  at  the  moment  to  correct  the 
error,  would  destroy  a  great  part  of  the  machinery 
of  the  registration  statutes,  for  it  would  defeat  the 
rifiht  of  voters  who  had  objections  to  parties  on  the 
roU  or  claiming  to  be  put  on  the  roU.  For  if  it  was 
objected  that  a  person  was  owner  of  a  subject,  and 
this  objection  was  successful,  then  the  party  whose 
claim  was  questioned  could  turn  roimd  and  say, 
"  I  am  tenant,  and  alike  entitled  to  remain  on  the 
rolL"  It  should  be  kept  in  view  that  section  44 
of  the  County  Voters  Registration  Act,  which  pro- 
vides for  the  alteration  of  casual  error,  contains 
.  this  proviso,  <*  provided  that  the  person,  place,  or 
thing  shall  be  described  as  to  be  commonly  under- 
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stood."  The  appellant  here  could  notbeaaidto 
be  commonly  understood  to  be  tenant. 

Lord  RiNLOCH— I  am  of  the  same  opinion.  I 
don't  think  this  is  a  case  either  of  misnomer  or  in* 
accurate  description.  The  error  arises  as  to  the 
veiy  essence  of  the  claim.  It  is  simply  this,  that 
one  qualification  appears  on  the  register,  whereas 
another  is  the  true  one. 

The  judgment  of  the  Sheriff  was  accordingly 
affirmed. 

Agent  for  Appellant-- Thomas  Ranken,  S.S.O. 

Agents  for  Respondent— H.  G.  &  8.  Dickson, 
W.S. 

GUY  V.  RESTON. 
Voter — QuaUJiccUion  —  Chrowid-A  nnucU.     A    pro- 
prietor of  ground-annuals  of  the  annual  value 
of  upwards  of  £10,  held  (aff.  Sheriff  of  Ren- 
frewshire) entitled  to  be  placed  on  the  roll. 

At  a  Registration  Court  held  at  PoUokshaws  on 
the  26th  September  1866,  James  Reston  claimed  to 
be  enrolled  as  "owner  of  ground-annuals,  payable 
by  Peter  Bain  and  others."  John  Guy,  a  voter  for 
the  county  of  Renfrew,  objected  to  the  claim,  and 
the  Sheriff  having  admitted  it,  Guy  appealed. 

The  facts  are  stated  in  the  following  special 
case: — 

**  The  title  produced  by  the  claimant  was — 
1 .  Extract  restored  contract  of  ground -annual  be- 
tween John  Ronton,  builder  and  plasterer  in  Glas- 
gow, and  others,  and  Peter  Bain,  portioner,  Green- 
head  Street,  Glasgow.  By  this  deed  John  Renton 
and  others  conveved  to  Peter  Bain  the  heritable 
subjects  situated  m  the  parish  of  Cathcart,  therein 
mentioned.  This  conveyance  was  made  '  with  and 
under  the  real  lien  and  burden  of  the  payment  by 
the  said  Peter  Bain  and  his  foresaids  to  the  said 
John  Renton  and  his  heirs  and  assignees  of  a  free 
yearly  ground-rent  or  ground-annuad  of  the  sum  of 
£16,  178.  5d.  sterling,  to  be  uplifted  and  taken  by 
the  said  John  Renton  and  his  foresaids  furth  of 
and  from  the  piece  of  ground  hereby  disponed,  and 
houses  and  buildings  erected  or  that  may  be  erected 
thereon,  or  furth  of  any  part  or  portion  thereof, 
readiest  rents,  maills,  and  duties  of  the  same  ;  and 
that  at  two  terms  in  the  year,  Whitsunday  and 
Martinmas,  by  equal  portions,  beginning  the  first 
term's  payment  as  at  the  term  of  Wnitsunday 
1863,  notwithstanding  the  date  hereof,  for  the 
half-year  preceding  that  term,  and  the  next  term's 
payment  at  the  term  of  Martinmas  1863,  and 
thenceforth  continuing  in  the  regular  and  punctual 
pa3rment  of  the  said  ground-rent  or  ground-annual 
at  the  said  two  terms,  half-yearly,  annually,  and 
continually  in  all  time  coming  ;  with  one-fifth  part 
farther  of  each  term's  payment  in  name  of  liqui- 
date damages,  expenses,  and  penalty  in  case  of 
and  for  each  teim's  failure  in  the  punctual  pa3rment 
thereof.'  It  was  further  declared,  'that  the 
yearly  ground-rent  or  ground-annual '  shall  '  be 
a  real  and  preferable  lien  and  burden  upon  and  af- 
fecting the  said  piece  of  ground  and  others  thereby 
disponed.' 

**  The  subiects  were  to  be  holden  a  me  of  the 
superior  William  Johnston  for  payment  of  a  feu- 
duty  to  him  of  £5,  2s.  id.  This  contract  was  dated 
17th  March,  13th  April,  29th  April,  and  30th 
April  1864. 

*'  The  contract  was  recorded  on  the  30th  April 
1864  in  the  Raster  of  Sasines  for  Renfrawshire. 
The  superior  William  Johnston  confirmed  the  said 
contract  in  favour  of  the  said  William  Bain  and 
John  Renton,  for  their  respective  rights  and  in- 
terests, upon  the  20th  June  1864. 

'*  2.  Disposition  and  assignation,  dated  2d  May 


1864^  by  the  said  John  Renton  in  ixvovor  of  the 
claimant  James  Reston,  whereby  he  sold,  alienated, 
disponed,  and  assigned  to  and  in  favour  of  the 
claimant  James  Reston,  the  aforesaid  ground-rent 
or  ground-annuaL  This  disposition  and  assigna- 
tion was  duly  recorded  in  the  Register  of  Sasmea 
the  2d  May  1864. 

"The  objection  to  the  claim  was  that  ground-an- 
nuals so  constituted  were  not  heritable  subjects 
within  the  meaning  of  the  seventh  section  of  the 
Act  2  Wm.  IV.,  c.  65. 

**I  was  of  opinion  that  they  were  heritable 
subjects  within  the  meaning  of  that  section,  and 
accordingly  admitted  the  claim." 

MiLULR,  for  the  appellant,  argued — The  quali- 
fication here^  founded  on  is  no  better  than  a  debt 
heritably  secured,  and  so  falls  under  the  exception 
mentioned  in  section  seven  of  the  Reform  Act. 
The  claimant  is  not  so  much  "  owner  "  in  the  sense 
of  the  Act,  as  if  he  had  been  a  creditor  in  a  herit- 
able bond,  for  in  that  case  he  would  have  an  active 
title  which  he  has  not  here.  Ground-annuals  cannot 
be  assimilated  to  fen-duties.  Bell,  in  his  Commen- 
taries i.  29,  regards  asround-annual  as  an  "annuity 
secured  on  land."  The  person  who  is  creditor  in 
such  a  right  cannot  use  diligence  affecting  the 
lands.  He  must  apply  to  the  Ck>urt  for  power  to 
make  his  right  effectual.  The  cases  of  M*Culloch 
V.  Freeland,  2d  December  1865,  4  MTh.  190 
(ScoUish  Law  Reporter,  I.  60)  and  M*Culloch  w. 
Smith,  2d  December  1865,  4  MTh.  132  (SeoOish 
Law  Reporter  I.,  50),  were  similar  in  principle 
though  not  in  terminis  to  the  present. 

Lancaster,  for  the  respondent,  replied — Th^ 
cases  of  M'Culloch  v,  Freeland  and  M*Oulloch  v. 
Smith  do  not  apply.  The  one  was  a  right  of  an- 
nuity contained  m  a  disposition  upon  wmch  sasine 
was  taken  ;  the  other  in  place  of  '*  annuity  "  made 
use  of  the  expression  "liferent  yearly  ffround-an- 
nual."  A  ^und-annual  was  a  heritable  subject 
in  the  meaning  of  the  Act.  The  nature  of  the 
right  was  shown  in  Small  v.  Miller,  11  D.  496,  rev. 
1  M'Q.  345.  It  is  a  right  which  in  its  primary 
and  essential  character  was  a  debt  on  land  and  its 
fruits.  Bell,  in  his  Principles,  treats  of  ground- 
annuals  as  distinct  from  heritable  securities.  From 
the  form  of  ground-annual  given  in  the  Juridical 
Styles,  1.  154,  160,  it  will  be  seen  that  it  contains 
clauses  of  irritancy  and  redemption  ;  and  its  char* 
acteristics  of  being  perpetual  and  ind^eaHbU  bring 
it  within  the  meaning  of  the  Reform  Act.  It  is 
substantially  an  alienation  of  part  of  the  property. 
In  the  deduction  clause  of  that  Act  section  six, 
^und-annuals  are  classed  with  feu-duties.  Cay, 
m  his  Analysis  of  the  Reform  Act,  pp.  92  and  190, 
holds  ground-annuals  as  constituting  a  proper 
qualification. 

Lord  Ormidale — The  question  arises  in  this  case 
very  purely  as  to  whether  a  ground-annual  is  to  be 
dealt  with  as  "heritage"  under  sec.  7  of  the 
Reform  Act,  and  is  of  such  a  nature  as  to  afford 
a  party  the  qualification  nec^sary  to  his  being 
enterea  upon  the  roll.  There  is  here  no  difiiculty 
as  to  the  amount.  It  is  sufficient  to  give  the 
qualification  if  the  subject  is  of  the  description 
contemplated  by  the  statute  as  one  in  the  respect  of 
which  a  party  is  entitled  to  be  put  upon  the  register. 
The  statute  is  comprehensive  in  its  terms.  It  is 
not  houses  and  lands  and  such  like  tangible  sub- 
jects alone  which  are  contemplated  bv  sec  7  of 
the  Act  to  afford  the  qualification :  [Reads  section]. 
The  first  question  that  has  suggested  itself  to  me 
is,  whether  it  can  be  properly  said  that  a  eround- 
annual  secured  in  this  way  is  of  the  nature  m  a  debt 
heritably  secured.     I  can't  come  to  that  concla> 


186(5.J 


Tht  Scottish  Law  Repoi-ter. 


65 


don.  I  cannot  regard  this  as  a  mere  debt  herit- 
ably secured ;  for  uie  party  liable  in  payment  of 
the  sronnd-annual  has  it  not  in  his  power  to  pay 
it  on,  or  get  it  discharged  from  being  a  burden  on 
the  subjects  to  which  it  is  attached.  It  is,  in 
short,  an  estate  as  permanent  and  perpetual  as  the 
subjects  themselves  on  which  it  is  secured.  Then, 
is  a  ground-annual  a  heritage?  I  think  it  is. 
It  is  quite  true  it  is  not  lands  nor  houses,  but 
the  statute  does  not  require  it  to  be  either  the 
one  or  the  other.  It  may  be  feu-duties  or  other 
heritage.  I  think  a  ground-annual  feudalised 
and  complete  in  every  respect  is  as  nearly  akin 
to  feu-duties  as  anything  that  can  well  be  con- 
ceived. I  am  therefore  of  opinion  that  the  Sheriff 
is  right. 

Lord  EtNLOCH — I  have  felt  considerable  diffi- 
culty in  this  case,  chiefly  from  the  terms  of  the 
statute,  because  the  statute,  in  speakin^^  of  deduc- 
tions, refers  to  ''feu-duties  and  ground-annuals." 
Then,  in  speaking  of  the  qualification,  it  refers  to 
* '  feu-duties  and  other  heritable  subjects, "  and  might 
have  mentioned  ground -annuals  there,  but  it  does 
not.  That  raises  at  the  outset  some  difficulty,  but 
at  the  same  time  we  are  bound  to  consider  whether 
ground-annuals  are  classed  rightly  under  the 
description  of  heritable  subjects ;  and  the  ques- 
tion is  one  which  is  now  for  the  time,  simply  and 
purely,  to  be  decided  in  tiiis  Court.  In  the 
present  case  the  question  arises  very  purely,  for 
we  have  here  a  disposition  granted  to  a  disponee 
under  the  real  lien  and  buraen  of  payment  of  a 
yearlv  ground-annual  of  a  certain  specified  sum  ; 
and  the  characteristic  of  this  right  is  that  there 
ia  thereby  constituted  a  perpetual  right  exigible 
out  of  the  lands.  It  is  a  right  as  nearly  as  may  be 
of  the  nature  of  feu-duties.  It  is  a  right  which 
rests  upon  the  feudal  right  of  the  disponee,  and  is 
different  from  a  heritable  debt.  It  therefore 
occurs  to  me  that  this  is  truly,  on  a  fair  construc- 
tion of  the  statute,  a  heritable  subject.  It  is  in  a 
manner  a  perpetual  apportionment  of  the  lands. 
And  it  is  clear  that  a  ground-annual  must  be  de- 
ducted in  estimating  the  qualification  of  the  person 
who  grants  the  ground-annual  Upon  the  whole 
matter  I  have  come  to  the  same  conclusion  with 
your  Lordship. 

The  Court  affirmed  the  judgment  of  the  Sheriff. 

Agent  for   the    Appellant — Thomas   Rank  en, 

Agents  for  the  Bespondent — H.  G.  k  S.  Dickson, 

HBNDEBSON  v.  MAXTON. 
Voter'^Qyn^fieatwn--Wid(ytJ^s  Terce.    Held  (rev. 
Sheriff  of  Renfrewshire)  that    the    widow's 
terce  must  be  deducted  in  estimating   the 
value  of  lands  and  heritages,  in  respect  of 
which  a  voter  claimed  to  be  entitled  to  remain 
on  the  roll. 
At  a  Registration  Court  held  at  PoUokshaws  on 
the  26th  September  1866,  an  objection  by  Robert 
Loudon  Henderson,  a  voter  on  the   roU  of  the 
connty,  was  stated  against  Laurence  Maxton  being 
allowed  to  continue  on  the  roll  of  voters.     The 
Sheriff  having  repelled  the  objection,  Henderson 
appealed. 

The  following  special  case  was  prepared  by  the 
Sheriff:— 

"Laurence  Maxton  stood  enrolled  as  proprietor 
of  houses  in  Low  Barholm  Street,  Kilbarchan. 
Laurence  Maxton  succeeded  to  the  houses  upon 
which  he  was  enrolled  as  heir  to  his  father,  who 
died  intestate  ;  his  mother  still  lives  and  is  entitled 
to  claim  her  terce.  If  this  terce  be  deducted  from 
VOL.  in. 


the  annual  value,  there  will  not  be  sufficient  re- 
maining to  afford  the  qualification.  If  the  terce 
be  not  deducted,  there  wiU  be  sufficient  value  to 
afford  the  qusJification.  The  question  is  whether 
the  terce  snail  be  deducted  ? 

"  The  widow  has  not  been  served  nor  kenned  to 
her  terce.  It  was  proved,  however,  that  by  a 
family  arrangement,  the  rents  of  the  subjects  were 
collected  by  the  claimant  and  handed  over  by  him 
to  his  mother.  There  was  no  proof  that  he  was 
obliged  to  mi^e  that  payment. 

"1  hold  that,  as  the  widow  was  not  served  to 
the  terce,  the  terce  ought  not  to  be  deducted  from 
the  annual  value." 

Millar,  for  the  appellant,  aigued — ^The  widow's 
teroe  ought  to  be  taken  into  account  in  deciding 
the  value  of  the  property.  A  widow  cannot,  it  is 
true,  enforce  payment  of  her  terce  without  being 
served,  but  sne  is  entitled  to  do  so  whenever  she 
serves.  The  son  is  thus  heir  subject  to  the  rights  of 
the  widow.  The  right  to  terce  vests  in  her  by  the 
death  of  her  husband  ;  and  after  service  she  can 
make  it  effectual  against  the  property  and  against 
all  intromitters  with  the  rents.  Ersk.  2.  9.  44. 
H  8eq  ;  M'Leish  v,  Rennie,  2lBt  Feb.  1826,  4  S. 
485  ;  Bell's  Prin.,  sec.  1602. 

Lancaster,  for  the  respondent,  maintained — 
Before  the  Sheriff  can  take  account  of  the  widow's 
right  to  terce,  it  must  be  constituted  by  service. 
Ex  fade  the  heir  is  in  receipt  of  the  full  rents  of 
the  subjects.  Until  service  the  widow  has  only  a 
personal  right  against  the  heir.  This  right  only 
becomes  heritable  and  enforceable  after  service. 

Lord  Ormidale — In  this  case  there  is  no  dis- 
pute in  regard  to  the  fact  that  there  is  a  widow 
entitled  to  her  terce  out  of  the  subjects  in  ques- 
tion. The  Sheriff,  however,  has  held  that  be<»use 
the  widow  has  not  been  served,  the  teroe  ought  not 
to  be  deducted  from  the  annual  value,  and  that 
as  the  annual  value,  without  deducting  terce, 
is  proved  to  be  sufficient,  the  objection  to  the 
claimant  heing  admitted  to  the  register  is  not 
established.  The  oiU^  matter  we  have  to  decide 
is  whether  the  Sheriff  is  ri^ht  in  holding  that  it  is 
indispensable  that  the  widow  be  served  to  her 
terce  before  he' can  give  effect  to  it  as  a  deduction 
from  the  value  of  the  property.  The  conclusion 
to  which  I  have  arrived  m  this  case,  more  especi- 
ally for  a  reason  which  I  shaU  mention  after- 
wiurda,  is  that  it  is  not  necessary  that  the  widow 
i^ould  be  served  to  her  terce. 

The  fact  that  a  tercer  exists  is  not  disputed,  and 
the  right  of  the  widow  is  that  of  a  lesal  liferent, 
and  exists  altogether  independently  of  the  heir, 
who  is  the  claimant  here.  She  has  her  right  just 
as  much  to  her  terce  as  he  has  his  right  to  the  re- 
mainder. It  is  quite  true  that  she  might  require, 
before  she  could  enforce  her  right,  to  make  up  a 
title  by  service,  and  if  she  wanted  to  localise  ner 
right,  she  would  require  to  go  a  step  further  and 
be  kenned  to  her  terce.  But  in  this  case,  where 
we  are  merely  dealing  with  a  party's  right  to  be 
admitted  to  the  register,  the  statute  sufficiently  in- 
dicates that  we  are  not  to  be  too  curious  as  to 
titles — that  the  substantial  right  and  interest  is  to 
be  looked  to.  Here,  that  the  right  of  the  terce  has 
been  sufficiently  constituted  by  the  death  of  her 
husband,  he  having  been  infeft,  is  an  admitted 
fact  of  the  case.  ^A^d,  in  this  case,  there  is  prac- 
tically no  use  for  service,  because  the  rents  a:^ 
paid  over  to  her.  What  is  the  use  of  service  if 
she  obtains  without  service  the  full  possession 
and  enjoyment  of  her  right  ?  If  she  were  to  come 
into  Court  with  an  action  against  tenants,  for  in- 
stance, to  enforce  her  right   to  the    rent^,    the 
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tenant  wonld  be  entitled  to  waire  the  objection 
of  want  of  service.  Here  the  material  elements 
of  the  case  are  not  disputed.  The  terce  must  be 
deducted,  and  therefore  the  party  does  not  possess 
the  requisite  qualification. 

LordKiNLOCH — I  am  of  the  Same  opinion.  I 
don't  think  we  have  here  any  (question  of  feudal 
title.  It  is  not  a  question  raised  between  the 
widow  and  tenants,  nor  between  Uie  widow  and 
singular  successors  to  the  lands.  We  have  here 
the  simple  case  of  the  heir  and  the  widow.  It  ap- 
pears to  me  that  the  widow  has,  in  a  question  with 
the  heir,  as  complete  a  ri^t  to  her  teroe  as  he  has 
to  the  lands.  She  has  a  right  to  go  against  the 
heir  for  one-third  of  rents  ;  and  in  truth,  as  to  one- 
third  of  the  rents  the  heir  is  only  trustee  for  the 
widow.  Under  the  statute,  I  don't  think  it  is  of 
any  consequence  whether  the  widow's  title  is  com- 
pleted or  not. 

The  Court  reversed  the  judgment  of  the  Sheriff. 

Agent  for  Appellant— l!homas  Ranken,  S.S.O. 

Agents  for  Bespondent— H.  G.  ft  S.  Dickson, 

KING  V.  HECTOE. 
Voter— Entry  m  RoU— Error,    Objection  that  a 
voter  was  not  properly  entered  on  roll,  in 
respect  that  it  was  not  stated  that  he  was  a 
joint-tenant  *' under  a  long  lease"  (rev.  Sheriff 
of  Renfrewshire),  repelled* 
At  a  Registration  Court  held  at  Paisley  on  the 
24th  September  1866,  William  Hector,  a  registered 
voter,  objected  to  the  name  of  James  King  being 
allowed  to  continue  on  the  roll  of  voters.    The 
Sheriff  having  sustained  the  objection,  King  ap- 
pealed.   The  following  special  case  was  stated  by 
the  Sheriff  :— 

*'  James  King  stood  enrolled  as  joint  tenant  of 
works,  mansion,  and  lands  at  Hurlet,  in  the 
parish  of  Abbey.  The  facts  were,  that  the  Earl 
of  Glasgow,  by  a  tack,  dated  in  June  and  Decem- 
ber in  tiie  year  1800,  let  to  Charles  M'Intosh, 
Esq.,  and  otners,  a  certain  portion  of  the  lands  of 
Hurlet  for  ninety -nine  years,  from  Martinmas 
1799 ;  and  by  another  taiok,  dated  in  September 
and  October  1804,  the  said  Earl  let  to  the  said 
Charles  M'Intosh  and  others  certain  other  small 
properties  in  the  parishes  of  Abbey  and  East- 
wood for  ninety-nine  years  from  Martinmas  1802  ; 
that  the  right  to  the  said  tack  oame  to  vest  in 
John  King,  merchant  in  Glasoow,  who,  of  date 
November  13, 1861,  disponed,  ul  riffhtin  them  'to 
and  in  favour  of  myself,  and  of  James  King, 
Charles  M'lntosh  Kuuor,    and  Robert  King,  my 


sons,  all  merchants  in  Glasgow,  and  the  survivors 
and  survivor  of  me  and  them,  and  the  heir  of  such 
survivor  in  trust,  and  for  b^oof  of  the  Hurlet 
and  Campsie  Alum  Company  and  partners  thereof. ' 
The  said  four  persons  were  and  are  the  sole  partners 
of  the  Hurlet  and  Campsie  Alum  Company. 

**  The  rent  payable  to  the  Earl  of  Glasgow  under 
the  first  tack,  granted  in  the  year  1800,  was  £58 
of  yearly  rent. 

'*  The  rent  payable  under  the  tack  granted  in 
the  year  1804  was  £23,  10s.  during  the  first  five 
years  of  the  tack  ;  and  thereafter  £42,  6s.  9d.  dur- 
mg  the  next  twelve  years ;  and  thereafter  £47 
duri^  the  last  eighty  years  of  the  tack. 

"  The  objection  was,  that  the  said  James  King, 
bein^  one  of  four  joint  tenants,  had  not  sufficient 
quahfication  to  entitle  him  to  be  upon  the  roll  as  a 
joint  tenant.  Whereupon,  the  said  James  King 
moved  me  to  add  to  his  qualification  on  the  roU 
the  words,  'under  a  long  lease,'  which  I  refused 
to  do^  holding  that  I  hid  no  power  under  the 


statute  to  correctthe  qualification,  except  by i 
of  a  claim  presented  to  me.*' 

Millar,  for  the  appellant,  aigued — ^It  was  not 
sufficient  that  the  claimant  was  entered  in  the  roll 
as  joint  tenant,  that  expression  meaninff  only  a 
joint  tenant  under  a  lease  of  ordinary  duratioii. 
The  Sheriff  had  power,  and  ought  to  have  seen 
that  the  voter  was  properly  entered  in  the  register 
as  joint  tenant  unaer  a  long  lease,  which  would 
entitle  four  persons  to  vote. 

Lakcastbr,  for  the  respondent,  replied — ^The 
decision  of  the  Sheriff  is  right,  the  voter  not 
being  properly  entered  on  the  roll.  By  sea  6  of 
the  Cotmty  Voters  Act  it  is  provided  that  the  roll 
shall  be  made  up  acoording  to  schedule  A  annexed 
to  the  Act.  In  that  schedule  under  the  head  of 
tenant,  there  are  three  ways  pointed  out  of  enter- 
ing the  voter  as  tenant.  The  fact  that  the  provi- 
sions of  this  section  have  not  been  oomplied  with, 
in  entering  the  voter  on  the  register  is  a  good 
ground  of  objection  to  his  being  r3»ined  upon  it. 

Lord  Ormidale— I  think  the  Sheriff  was  under 
a  mistake  in  stating  the  nature  of  the  objection, 
for  no  mortal  being  could  divine  what  the  objection 
was  until  explain^  here  at  the  bar. 

Lord  KiNLOCH^I  am  not  prepared  to  say[  that 
it  is  essential  for  the  voter  to  set  forth  with  so 
much  precision  the  ground  of  his  claim.  But  that 
is  not,  1  think,  the  real  objection  before  us.  The 
true  ground  of  objection  is,  as  it  appears  to  me, 
that  this  voter  had  not  the  necessary  qualification. 
I  think  it  is  quite  phun  that  he  has.  We  mast 
just  reverse  and  appointthe  i^pellant  to  remain  on 
the  rolL 

The  judgment  of  the  Sheriff  was  accordingly 
reversed. 
Agent  for  Appellant — Thomas  Banken,  S.S.C. 
jA^nts  for  Respondent — H.  G.  ft  S.  Dickson, 
W.S. 

HECTOR  V.  MARTIN. 

Voter~-<iitaUJieation — Factor,    A  party  who  had 

been  placed  on  the  roU  as  tenant  of  a  house, 

held  (aff.  Sheriff  of  Renfiewshire)  entitled  to 

be  retained  on  the  register,  although  it  waa 

proved  he  acted  as  factor  for  another,  and 

received  the  house  as  part  of  his  salary,  but  was 

assessed  for  and  paid  taxes  thereon,  and  could- 

not  be  removed  except  at  tiie  end  of  a  yearly 

tenn. 

At  a  Registration  Court  held  at  Greenock  on 

the  25th  September  1866,  an  objection  by  William 

Hector,  a  voter  on  the  roll  of  the  county,  was 

stated    against  Montague  James   Martin    being 

allowed  to  continue  on  the  roll  of  Toters.    The 

Sheriff  repelled  the  objection,  and  Hector  having 

appealed,  the  Sheriff  prepared  the  following  spediS 

case: — 

"  The  said  Montague  James  Martin  stood  en- 
rolled as  tenant  and  occupant  of  a  house  situated 
in  the  village  of  Inverkip. 

*'  The  facts  as  proved  to  me  were,  that  the  said 
Montague  James  Martin  is  and  has  been  for  more 
than  a  year  prior  to  the  31st  July  1866,  factor  for 
Sir  Michael  R.  Shaw  Stewart,  Baronet ;  that  he 
received  as  part  of  his  salary  from  the  said  Sir 
Michael  R.  Shaw  Stewart  the  house  on  which  he 
is  enrolled,  the  yearly  value  of  whidi  is  £90  ;  that 
his  hiring  as  factor  is  a  hiring  for  a  year,  and  that 
he  cannot  be  turned  out  of  the  said  house  by 
the  said  Sir  Michael  R.  Shaw  Stewart  except  at 
the  end  of  a  yearly  term ;  and  that  he  pays  all  the 
local  taxes  upon  the  said  house,  and  is  assessed  as 
tenant  for  such  taxes. 

"  The  objection  stated  was  that  he  was  not  a 
tenant  and  occupant,  but  a  servant  getting  as.part 
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of  hifl  wages  the  acoommodstion  of  a  hoiue,  with* 
out  any  rent  being  payable." 

Lancaster,  for  the  appellant,  argued— There  is 
here  no  proper  legal  tenancy.  The  factor  ia 
merely  a  yearly  servant  an^  g^  his  house  as  part 
of  his  salary.  Proper  tenancy  can  only  be  estab- 
lished  by  a  regalar  lease  (Ersk.,  2.  6.  20) ;  though, 
if  there  is  a  regular  lease,  services  may  be  eiven  as 
part  of  the  rent  (Cay,  Reform  Act,  p.  378).  Be- 
sides, uncertain  services,  such  as  those  performed 
by  a  factor  for  his  constituent,  cannot  be  taken  as 
part  of  the  rent  (Ersk.,  2.  6.  42),  they  being  of  a 
kind  which  the  factor  cannot  be  compelled  to  per- 
form. 

MiLLAB,  for  the  respondent,  maintained — ^There 
is  here  a  contract  of  location  between  the  factor 
and  his  constituent,  and  as  a  necessary  although 
subsidiary  part  of  that,  a  contract  of  lease.  All 
the  estenlialia  of  the  contract  of  lease  are  here — ^a 
house,  rent,  and  fixed  duration.  Factors  must  be 
considered  in  the  same  position  as  clergymen,  who 
have  always  been  held  entitled  to  the  franchise 
although  they  hold  their  office  by  an  indefinite 
tenure  (Rutherford  v.  Youn^,  Dec.  2,  1863,  2 
M'Ph.,  180).  The  same  privilege  has  been  ex- 
tended to  bank  agents  ;  Cay,  Reform  Act,  p.  618  ; 
dted  in  Nicolson  on  Election  Law,  p.  88. 

Lord  Ormidalb — ^This  is  a  case  of  some  nicety, 
for  it  is  not  a  tenancy  of  an  ordinary  description, 
i^ere  the  agreement  is  made  by  the  landlord  on 
one  hand  and  by  the  tenant  on  the  other,  and 
where  the  subject  is  let  forpayment  of  a  certain 
sum  of  money  as  rent,  lliat  is  not  exactly  the 
nature  of  the  case  now  before  us,  but  I  think  it 
substantially  comes  to  a  case  of  tenancy  ;  for  we 
have  here  a  statement  as  to  the  facts  of  the  case, 
from  which  it  appears  that  the  subject  is  of  tiie 
yearly  value  of  £90  ;  then  that  Martin  is  in  the 
occupation  of  it ;  that  he  pays  all  the  taxes  and  is 
assessed  as  tenant  therefor.  And  then  we  have  what 
appears  to  me  to  be  an  important  special  feature  of 
this  case — viz.,  that  whilst  the  house  forms  a  con- 
sideration for  part  of  his  salary  as  factor,  he  can- 
not be  turned  out  except  at  the  end  of  the  yearly 
term  ;  so  that  he  has  here  an  indefeasible  right  to 
the  occupation  of  the  house  for  the  requisite  period 
of  one  year,  and  its  annual  value  being  £90,  is 
sufficient  to  affi>rd  a  qualification  to  a  yearly  tenant. 

There  has  been  considerable  ''liberality*' — ^if 
I  may  use  the  expression — ^from  the  passing  of  the 
Reform  Act,  in  all  the  Sheriff  Courts,  in  favour  of 
tenancies  of  this  description.  I  find  that  official 
tenants,  such  as  ministers  and  bankers,  have  almost 
always  been  admitted  upon  qualifications  such  as 
this,  where  it  was  made  cl^ar  that  they  held  an  in- 
defeasible right  for  one  year.  I  think  that  Martin 
has  such  a  right.  It  amounts  to  this,  that  while, 
on  the  one  hand,  he  has  got  a  house  worth  £90  a 
year  from  Sir  Michael  Robert  Shaw  Stewart,  on 
the  other  hand,  in  place  of  paying  rent  for  that, 
and  getting  £90  more  of  salary  from  Sir  Michael, 
he  gets  the  house  and  gives  credit,  as  it  were,  for 
the  £90  as  -pari  of  his  salary ;  and  this  saves  a 
cross  transaction. 

Lord  KiiTLOOH— This  is  aquestion  of  somenice^, 
and  partieulariy  because  it  touches  upon  the 
borders  of  a  class  of  oases  which  we  may  have  to 
decide  in  some  future  Registration  Court-— I  mean 
those  cases  where  persons  who  properly  hold  the 
eharacter  of  servants  are  aUowea  as  part  of  their 
wages  a  certain  amount  of  house  accommodation. 
At  present,  however,  I  do  not  mean  to  decide  any 
question  but  that  before  us.  In  this  case,  however, 
tnere  is  a  marked  difference  from  cases  where 
parties  hold  their  house  merely  at  the  will  of  their 


masters,  and  can  be  turned  out  at  any  mcmient. 
There  is  here  an  agreement  that  the  house  shall  be 
taken  as  part  sahtfy,  but  in  which  it  is  also  stated 
that  the  factor  cannot  be  turned  out  except  at  the 
end  of  the  yearly  term ;  that  he  pays  the  taxes 
and  is  assessed  for  them.  A  question  was  raised 
whether,  in  the  event  of  misconduct,  the  factor 
might  not  be  turned  out  of  his  factorship  at  mid- 
terai,  and  if  so,  whether  he  would  not  lose  all 
right  to  his  house.  I  don't  think  we  are  entitled 
to  assume  the  defeasibility  of  the  right  by  miscon- 
duct. In  the  question  we  have  here  to  determine, 
I  think  Martin  must  be  held  to  be  a  proper  tenant 
and  occupant. 

The  judgment  of  the  Sheriff  was  affirmed. 

SHAW  STEWART   AND  OTHERS  V.  HECTOR. 
Voter — QuaUJication — Subin/eudcUion —  Feu-IhUy, 
In  estimating  the  deduction  from  the  annual 
value  of  sub-feued  lands,  the  feu-duty  allo- 
cated upon  the  subjects  in  respect  of  which  a 
claim  is  made,  and  not  the  cunwlo  feu-duty 
payable  by  the  whole  subjects  is  to  be  taken 
mto  account. 
At  a  Registration  Court  held  at  Greenock  on 
the  25th  September  1866,  an  objection  was  stated 
by  William  Hector,   a  registered  voter,  against 
John  Archibald  Shaw  Stewart  being  allowed  to 
continue  upon  the  roll  of  voters.     The  Sheriff  sus- 
tained the  objection,  and  Shaw  Stewart  having 
appealed,  the  Sheriff  laid  the  following  special  case 
before  the  Court : — 

**  John  A.  Shaw  Stewart  stood  enrolled  as  joint- 
proprietor  'of  a  house,  Forbes  Place,  Wemyss 
Bay,  Inverkip.' 

'*The  title  produced  was — Ist,  Disposition  by 
William  Auld  to  Peter  An^us,  dated  18th  and 
19th  April  1854,  conveying  l£e  property,  on  which 
the  said  John  A.  Shaw  Stewart  stands  enrolled, 
to  Peter  Angus.  The  subjects  in  question  were 
parts  of  other  subjects  for  which  a  cumulo  feu- 
duty  was  payable  to  the  suj)erior.  The  disposition 
by  Auld  to  Angus  contamed  a  provision  as  fol- 
lows : — '  That  the  proportion  of  feu-duties  effeiring 
to  the  said  subjects  thereby  disponed,  and  to  bi 
payable  therefor,  by  the  said  Peter  An^ns  and  his 
foresaids,  of  the  cumulo  annual  feu-cuity  of  the 
whole  subjects  contained  in  the  said  fen-contracts, 
shall  be  and  is  hereby  fixed  at  the  sum  of  ei^t 
pounds  fourteen  shillings  and  sevenpence  sterbng 
per  annum.' 

'*  This  allocation  of  the  feu-duty  was  not  con- 
sented to  by  the  superior  until  September  15,  1866. 
'*2d,  Peter  Angus  having  been  infeft  in  the 
subjects  in  the  year  1854^  sold  them  to  John 
Ardiibald  Shaw  Stewart,  Robert  Farquhar  Shaw 
Stewart,  and  Boyd  Francis  Alexander,  and  exe- 
cuted in  their  favour  a  disposition  dated  29th 
January  1866.  This  disposition  was  recorded 
in  the  Raster  of  Sasines  on  30th  Janu- 
ary 1866.  The  superior,  George  Bums,  <m.  15th 
September  1866,  confiims  this  disposition  in 
favour  of  John  Archibald  Shaw  Stewart,  Robert 
Farquhar  Shaw  Stewart,  and  Boyd  Francis  Alex- 
ander, to  be  holden  the  lands  and  others  within 
disponed,  of  and  under  me  and  my  heirs  and  suc- 
cessors in  feu-farm,  fee,  and  heritage  for  ever,  for 
the  yearly  payment  to  me  and  them  of  the  yearly 
sum  of  £8,  143.  7d.  sterling,  being  the  proportion 
of  the  yearly  feu-duty  of  £32,  payable  for  the 
whole  lands  contained  in  the  feu-contract.  The 
yearly  rental  of  the  property  so  disponed  to  John 
Archibald  Shaw  Stewart,  Robert  Farquhar  Shaw 
Stewart,  and  Boyd  Francis  Alexander,  was  and  is 
£50.     It  was  objected  that,  after  deducting  the 


Digitized  by 


Google 


68 


The  Scottish  Law  Reporter, 


[Dec. 


fen-duty  from  the  rental,  there  did  not  remain 
sufficient  value  to  each  joint-proprietor  to  entitle 
him  to  be  enrolled,  and  that  the  feundnty,  which 
must  be  deducted,  was  the  cumulo  sum  of  £32, 
and  not  the  restricted  feu-duty  of  £8,  14s.  7d. 

*'  I  sustained  this  objection,  and  expunged  the 
name  of  J.  A..  Shaw  Stewart  from  the  roll. 

"  I  also  expunged  the  names  of  the  said  Robert 
F.  Shaw  Stewart  and  Boyd  Francis  Alexander, 
a^unst  whom  tiie  same  objection  was  stated,  and 
which  I  sustained. 

"In  the  event  of  my  judgment  being  reversed 
in  this  case,  the  names  of  those  two  other  parties 
will  fall  to  be  restored  to  the  roll. 

"  It  was  also  obiected  that  the  value  was  not 
sufficient  to  give  tne  qualification  to  either  of  the 
joint-proprietors,  even  supposing  that  the  feu -duty 
to  be  deducted  was  the  restricted  sum  of  £8, 
14s.  7d.  That  sum  being  claimable  by  the  superior 
from  each  of  the  joint-proprietors,  the  whole  of  it 
must  be  deducted  from  the  value  of  each,  and  not 
merely  a  third  of  it.  That  as  the  annual  value 
reserved  by  each  was  only  £16,  13s.  4d.,  the 
balance  remaining  after  deducting  the  feu-duty  of 
£S,  14s.  7d.  was  not  sufficient  to  give  the  qualifica- 
tion. I  did  not  found  my  judgment  upon  this 
objection  ;  but  it  is  here  stated  in  case  it  should 
be  thought  necessary  to  state  it  to  the  Court  of 
Appeal.^' 

II.  V.  Campbell  (with  him  Millar),  for  the 
appellant,  aigued — 1.  The  confirmation  obtained 
from  the  superior  on  15th  September  1866 
had  a  retroactive  effect,  in  establishing  the 
allocation  as  at  the  date  of  the  claimant's 
sasine— Stair,  2.  3.  28.  ;  Ersk,  2.  7.  15.,  Bell's 
Comm.  (5th  ed.),  782.  2.  Only  the  burdens  pa]^- 
able  for  the  claimant's  right  as  he  actually  got  it 
are  to  be  deducted  under  section  7  of  Reform  Act. 
A  contingent  burden  vas  not  to  be  deducted  on  the 
sameprinciple  upon  which  a  mere  contingent  de- 
feasibility  does  not  affect  a  person's  title  under  the 
Act.  If  the  Sheriff's  judgment  were  affirmed,  the 
whole  feu-duty  of  £32  would  be  diarged  twice  (1) 
as  against  the  disponer  ;  and  (2)  as  against  the  dis- 
ponee.  The  same  thing  would  hapj>6n  if  the  dis- 
poner had  divided  his  property  into  six  parts.  The 
whole  feu-duty  would  be  deducted  from  each  dis- 
ponee  as  well  as  from  the  disponer. 

Lancastbr,  for  the  respondent,  submitted — 
Prior  to  the  allocation  tiie  cumulo  feu-duty  of  £32 
was  payable  from  the  whole  subjects.  The  yearly 
value  of  the  subjects  was  £50,  and  the  above 
cumulo  feu- duty  being  deducted,  the  sum  remain- 
ing was  not  sufficient  to  give  the  necessary  qualifi- 
cation to  three  persons.  But  the  allocation  was 
not  consented  to  by  the  superior  until  I5th  Sep- 
tember 1866.  This  must  accordinglv  be  held  as 
the  date  of  allocation.  The  subjects  therefore  have 
not  been  for  the  requisite  period  of  six  months  of 
the  necessary  value  to  afford  a  qualification  to 
three  persons. 

The  Court  reversed  the  Sheriff's  judgment. 

Lord  Ormibalb — In  this  case  the  question  arises 
very  purely  whether  a  claimant  who  desires  to  be 
admitted  on  the  roll  in  respect  of  his  being  the 
owner  of  a  house,  must  have  deducted  from  the 
rents  upon  which  his  qualification  rests,  not  the 
fe  i-duty  which  has  been  allocated  upon  him  by  the 
right,  under  which  he  holds  but  the  cumulo  feu- 
duty  which  the  original  or  upper  superior  may 
have  possibly  a  right  to  recover  aeainst  any 
portion  of  the  property,  however  divided  by 
subinfeudation.  The  Sheriff  holds  that  the 
cumulo  fen-duty  must  be   deducted,   and  upon 


that  ground  he  holds  that  the  claimant  has  not  a 
sufficient  qualification. 

The  conclusion  I  have  arrived  at  is  that  it  is 
merely  that  portion  of  the  cumulo  feu-duty  thjkt 
has  been  allocated  that  is  to  be  deducted.  This 
matter  depends  upon  the  true  construction  of  sec 
7  of  the  Reform  Act.  [Reads  section.]  I  cazi*t 
think  that  in  tiie  fair  and  reasonable  sense  of  this 
expression  it  can  be  said  that  it  is  the  cumulo  feu- 
duty  that  he  is  bound  to  pay  as  the  '*  condition  of 
his  right."  It  is  quite  true  that  there  is  a  contixi- 
gent  claim  to  which  his  portion  is  liable,  as  every 
other  portion  of  the  estate  is — that  is,  the  superior 
may  go  against  every  portion  of  the  estate  for  the 
feu-duty  unless  he  has  confirmed  the  aUocation. 
In  this  case  the  superior  has  confirmed  the  alloca- 
tion ;  but  I  don't  rest  my  judgment  upon  that, 
because  I  think  the  confirmation  comes  a  little  too 
late.  But  what  I  rest  my  judgment  upon  is,  that 
I  don't  think,  in  the  fair  sense  of  the  statute,  it 
is  a  condition  of  the  right  by  which  a  person  is  en- 
titled to  be  admitted  to  the  register  that  the 
cumulo  feu-dul^  should  be  deducted  from  him  ; 
and  therefore  I  think  the  allocated  feu-duty  is 
what  alone  must  be  deducted.  I  am  confirmed  in 
this  opinion  because,  according  to  the  true  sense  of 
the  statute,  the  object  of  deducting  the  feu-duty  is 
to  ascertain  what  it  is  which  the  party  is  in  the 
enjoyment  of.  Is  he,  or  is  he  not,  m  possession  of 
£10  a  year.  That  is  the  true  meaning  of  the 
statute. 

Lord  KiNLOCH — This  is  a  very  general  question, 
and  I  am  disposed  to  take  it  as  not  affected  by  any 
special  circumstances — I  refer  to  the  alleged  con- 
firmation by  the  superior.  I  shall  not  say  that  the 
confirmation  has  no  effect  in  a  question  like  thijs. 
I  am  not  going  to  decide  tiiat  question.  I  take 
the  case  as  if  there  had  been  no  confirmation  hy 
the  superior  prior  to  the  judgment  of  the  Sheriff. 
We  have  the  case  presented  in  two  aspects.  The 
first  is  the  case  which  arises  upon  the  original  dis- 
position by  Auld  to  Angus  ;  the  second,  which  ia 
supposed  to  be  somewhat  different,  is  that  whiuh 
arises  by  the  disposition  by  Angus  to  the  three  pro 
indivieo  proprietors,  the  Stewarts.  I  take  the  nrst 
case,  and  that  is  the  case  of  a  disposition  by  A  to 
B  of  part  of  subjects  yielding  a  cumulo  feu-duty  of 
£32,  and  in  that  disposition  it  is  declared  that  the 
portion  disposed  by  A  to  B  shall  be  subjected  to 
3S8,  14s.  7d.,  as  the  proportion  of  the  feu-duty  he- 
longing  to  the  portion  so  disponed.  The  question 
is  whether  that  is,  in  the  statutory  sense,  the  con- 
sideration which  the  disponee  pays.  It  appears  to 
me  that  this,  and  this  alone,  is  the  oonsiaeration 
which  that  disponee  has  to  pay.  It  ia  quite  true 
that  the  superior  mav  have  a  claim  against  his 

Sortion  of  tne  ground  for  the  whole  cumulo  feu- 
uty.  He  may  or  he  may  not  enforce  that  claim. 
That  is  a  contmgencv,  but  it  is  quite  true  that  if 
the  superior  exacts  the  whole  feu-duty,  there  is, 
in  a  question  between  disponer  and  dispense,  rehef 
at  the  instance  of  the  latter  ;  and  the  disponer  is 
bound  to  take  upon  himself  all  the  fen-duty  except 
the  £8, 14s.  7d.  I  ame  with  your  Lordship  that 
upon  that  point  the  Sheriff  is  wrong,  and  that  the 
consideration  which  this  person  has  to  pay  for  his 
right  is  not  the  cumulo  feu-duty,  but  is  the  feu- 
duty  which  has  been  allocated  upon  that  porti<Hi 
of  tne  ground  upon  which  his  right  depends. 

The  other  question  which  arises,  and  upon 
which  the  Sheriff  has  not  expressed  an  opinion,  is 
whether  there  is  any  variation  by  the  circumstance 
that  the  original  disponee  has  disponed  to  three  pro 
indiinw  proprietors  ;  and  what  is  contended  there, 
is,  that  it  18  not  one-third  of  the  feu-duty  whidi 
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fallB  upon  each  of  them,  bat  the  whole  feu-dnty  of 
£8,  14b.  7d.  payable  for  the  whole  allocated  por- 
tion— in  other  words,  that  each  of  them  shall  be 
subject  to  the  whole  feu-dut^.  As  between  the 
pro  indiviao  proprietors  there  is  undoubtedly  rehef , 
and  each  m^s  share  is  just  to  the  extent  of  one- 
third,  and  for  the  rest  he  has  relief ;  or,  perhaps, 
to  put  the  casepronerly,  the  true  way  is  to  deduct 
the  fen-duty  payable  by  the  whole  subject  from  its 
whole  rents,  and  the  balance  you  must  divide  by 
the  number  of  proprietors,  and  if  there  then  re- 
mains more  than  £10  to  each,  there  is  a  qualifica- 
tion. 

EXFBKSES. 

Millar  asked  the  Court  for  expenses  in  respect 
the  party  for  whom  he  appeared  had  been  success- 
ful m  five  out  of  the  seven  appeals  from  this 
county,  and  unsuccessful  in  two. 

Lakcaster  opposed  the  motion  on  the  ground 
that  although  unsuccessful  in  a  number  of  ap- 
peals, his  dients  had  carried  the  largest  number  of 
votes. 

The  Court  allowed  £2,  2s.  of  expenses  for  each 
appeal  in  which  either  party  had  been  successful, 
stating  at  the  same  time  that  although  they  con- 
sidered that  a  reasonable  sum  under  the  ciroum- 
stances,  they  did  not  wish  to  lay  down  any  invari- 
able rule  or  fix  any  tariff  for  such  cates. 

Agent  for  Appellant— Thomas  Ranken,  S.S.C. 

Agents  for  Respondent — H.   G.  &  S.  Dickson, 


INVERNESS-SniRE. 


CAMERON   V.    ANDERSON. 

Voter — Special  Case.  Appeal  dismissed  on  account 
of  defect  in  special  case. 
At  a  Registration  Court  held  at  Fort-William 
in  October  1866,  by  the  Sheriff  of  Inverness-shire, 
James  Anderson,  a  registered  voter,  objected  to 
the  name  of  George  Cameron  being  retained  on 
the  register.  The  Sheriff  sustained  the  objection, 
and  Cameron  having  appealed,  the  Sheriff  prepared 
the  following  special  case  : — 

**The  voter's  agent,  Ronald  Macgregor,  writer, 
Fort-William,  pn^uoed  as  the  voter's  title — (1) 
Instrument  of  Saaine  in  favour  of  Donald  Came- 
ron, innkeeper,  Hiffhbridge,  recorded  28th  June 
1850.  This  referred  to  the  subjects  in  respect  of 
which  the  voter  stood  on  the  register  ;  (2)  bond 
and  disposition  in  security  over  said  subjects  by 
the  said  Donald  Cameron  in  favour  of  Donald 
Cameron,  tacksman,  Errocht,  dated  26th  June 
1850  —  the  amount  of  the  bond  was  £160 ;  (3) 
dischai^e  of  said  bond  and  disposition  in  security 
by  the  said  Donald  Cameron,  tacksman,  Errocht, 
in  favour  of  Ewen  Cameron,  Highbridge,  therein 
described  as  '  eldest  son  and  heir-at-law  of  the  late 
Donald  Cameron,  innkeeper  there,'  the  grantor  of 
the  bond,  dated  23d  May  1862.  This  discharge 
bears  to  be  granted  in  consideration  of  the  sum  of 
£160  paid  to  Donald  Cameron,  Errocht,  by  the 
said  Ewen  Cameron  ;  (4)  disposition  of  the  said 
subjects  by  the  said  Ewen  Cameron  in  favour  of 
Gecn^e  Cameron,  the  voter,  therein  described  as 
cattle  dealer  at  Stronaba,  Inverness-shire.  This 
disposition  bears  to  be  eranted  by  Ewen  Cameron, 
'  eldest  lawful  son  ana  apparent  heir  of  the  de- 
ceased Donald  Cameron,  innkeeper  at  fiigh- 
bridge  aforesaid,  my  father,  nroprietor  of  the  sub- 
jects and  others  hereinafter  disponed.*  The  price 
stated  in  the  deed  to  have  been  paid  by  the  claim- 
ant  for  the  subjects  was  £250.    The  disposition, 


after  a  description  of  the  subjects,  contained  the 
following  clauses  : — '  In  which  subjects  and  others 
I  oblige  me  at  my  own  expense  to  procure  myself 
lawfuUy  decerned  heir  to  my  said  father,  and 
infeft  in  common  form.  And  I  hereby  constitute 
jointly  and  severally  my  procurators, 
with  full  power  to  procure  me  so  served,  decerned, 
and  infeft.  And  I  resign  the  said  lands  and  others 
for  new  infeftment.  And  I  assign  the  writs,  and 
I  assign  the  rents,  and  I  bind  myself  to  free  and 
reUeve  the  said  (^eor^se  Cameron  and  his  foresaid 
of  all  feu-duties,  casualties,  and  pubhc  burdens  ; 
and  I  grant  warrandice  ;  and  I  consent  to  registra- 
tion hereof  for  preservation.  And  as  if  I  was  al- 
readv  infeft  in  the  said  subjects,  I  direct  the 
whole  of  this  deed  to  be  recorded  in  the  Register 
of  Sasines.     In  witness  whereof,'  &c. 

**  The  last-mentioned  disposition  has  not  been 
recorded  in  the  Register  of  Sasines,  nor  has  Ewen 
Cameron  made  up  any  title  as  heir  to  his  father. 

"The  voter  has  been  in  possession  of  the  sub- 
jects since  Martinmas  1861,  being  the  term  of 
entry  mentioned  in  the  disposition. 

**  It  was  admitted  that  Ewen  Cameron  is  heir- 
at-law  of  the  deceased  Donald  Cameron,  innkeeper, 
Highbridge. 

**The  question  of  law  is  whether  the  objector 
has  made  out  his  objection  to  the  voter's  title,  so 
as  to  have  his  name  expunged  from  the  register. 

"  The  Sheriff  decided  that  he  had,  and  sustained 
the  objection." 

Balfour,  for  the  respondent,  objected  to  the 
competency  of  the  appeal,  in  respect  that  the 
special  case  prepared  b^  the  Sheriff  was  not  in  con- 
formity with  the  provisions  of  section  34  of  the 
County  Voters'  Re^tration  Act  (24  and  25  Vict., 
c.  83).  The  (question  of  law  was  not  stated,  the 
statute  meaning  by  that  expression  the  special 
legal  objection  on  which  the  Sheriff  had  to  aajudi- 
cate.  Neither  were  the  facts  of  the  case  com- 
petently disclosed.  The  date  of  the  disposition 
(No.  4)  was  not  given.  There  was  nothing  to  show 
that  it  was  not  granted  on  the  very  day  on  which 
the  party  was  put  on  the  register. 

Duncan,  for  the  appellant,  replied — This  was 
not  the  case  of  a  person  claiming  to  be  put  upon 
the  register,  but  of  an  objection  stated  to  the 
voter's  being  retained  upon  it.  In  Pringle  v.  Hil- 
son,  26th  January  1865,  3  M'Ph.  420,  an  objection 
to  the  competencv  of  an  appeal  was  repelled  ;  but 
it  was  an  appeal  against  the  deliverance  of  the 
Sheriff  refusing  to  put  the  voter  on  the  register. 
When  a  pari^  is  already  upon  the  roll  there  is  a 
presumption  m  his  favour  that  he  is  entitled  to  be 
retainea  upon  it ;  and  when  the  spedal  case  does 
not  show  that  the  voter  was  not  qualified  to  be  en- 
rolled, he  is  entitled  to  remain  on  the  Register 
(MarshaU  v.  M*CttUo<^  2d  December  1865,  4 
MTh.  133). 

The  Court  sustained  the  objection  to  the  com- 
petencv, and  dismissed  the  appeal. 

Lord  Ormidalb — I  have  a  strong  impression 
that  in  the  case  of  MarshaU,  I  was  for  dismissing 
the  case  as  incompetent.  The  point,  however,  was 
not  raised  by  the  parties  themselves,  and  so  was 
not  decided  ;  therefore,  the  case  cannot  be  regarded 
as  a  precedent.  In  this  case,  however,  1  sympa- 
thise with  the  appellant,  for,  as  far  as  I  can  guess,  I 
think  the  Sheriff  was  wrong,  and  that  there  was 
here  no  good  objection.  But  there  is  no  proper 
case  before  us  in  terms  of  the  statute.  The  terms 
of  the  34th  section  of  the  Act  (24  and  25  Vict., 
c.  83)  are  very  express,  and  should  be  kept  in 
view.  Three  tilings  are  required  by  that  section 
— (1)  a  statement  of  facts,    and^with  thk  the 
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Sheriff  alone  haa  to  deal ;  (2)  the  qneation  of  law 
as  nused  by  the  appellant ;  and  (3)  the  Sherift's  de- 
cision upon  that  qnestion.  This  could  be  very 
easily  done.  But  I  fear  the  statute  is  overlooked 
in  framing  these  cases.  In  that  before  us,  we 
have  a  simcient  compliance  with  the  statute,  so 
far  as  regards  the  statement  of  facts.  It  is  not  a 
good  statement,  but  still  all  the  facts  are  stated. 
As  to  the  (question  of  law,  it  is  not  stated  ;  neither 
is  the  decision  of  the  Sheriff.  The  question  of 
law,  the  Sheriff  says,  is  ''whether  the  objector 
has  made  out  his  objection  to  the  voter's  title,  so 
as  to  have  his  name  expunged  from  the  register.*' 
That  is  all,  and  it  is  not  simcient.  The  question 
naturally  sufigested  by  this  is,  what  was  the  objec- 
tion UTffed  Mfore  the  Sheriff?  The  appellant's 
counsel  has  said  that  there  is  only  onepoesible  ob- 
jection ;  but  that  is  not  sufficient.  How  are  we 
to  know  that  only  one  question  was  raised  ?  The 
most  absurd  objection  may  have  been  stated  to  the 
qualification  ;  but  we  cannot  tell  if  it  was  stated. 
The  positive  re(|uirements  of  the  statute  have  not 
been  complied  with,  and  it  would  be  a  very  bad  prece- 
dent if  we  were  to  sustain  this  case.  The  statute 
is  veiy  clear,  and  lays  upon  the  appellant  the  duty 
of  seeing  that  the  case  is  properly  stated  by  the 
Sheriff.  We  are  as  unwilfing  as  possible  to  sus- 
tain these  objections  to  the  competency,  but  in 
such  a  case  as  this  we  cannot  hold  that  the  objec- 
tion to  the  voter's  qualification  has  been  adequately 
stated.  For  the  question  of  law,  which  is  the 
point  submitted  to  our  review,  is  not  properly 
raised.  I  regret  that  we  are  forced  to  adopt  this 
course  ;  but  we  would  do  injustice  to  future 
parties  in  the  statement  of  appeals  if  we  acted 
otherwise. 

Lord  EiNLOCH — ^I  ocmcur  with  your  Lordship  in 
r^retting  that  we  cannot  get  into  the  merits  of 
this  case,  as  I  think  the  Sheriff  may  be  found  to 
have  been  wrong.  It  makes  no  difiWence  in  the 
mode  of  preparing  the  case,  whether  the  objection 
stated  is  to  the  entering  a  party  <»i  the  roll  or 
taking  his  name  off  it.  Objections  are  competent 
to  both  cases.  But  what  the  objection  is  must 
be  brought  out  clearly  in  the  special  case.  The  ques- 
tion of  ubw  is  not  so  stated  here  as  to  enable  us  to 
review  it.  If  the  case  had  been  so  stated  as  only 
to  admit  of  one  possible  objection  being  raised — ^if 
there  was  no  doubt  what  the  objection  must  have 
been — ^we  might  perhaps  have  sustained  the  appeal 
But  here  there  might  oe  more  than  one  question 
raised,  and  the  niatter  is  therefore  left  open ;  and 
we  have  no  evidence  of  what  was  tiie  Question  of 
law  raised  before  the  Sheriff.  It  is  mucn  to  be  re- 
gretted that  after  what  we  said  last  year  on  the 
subject,  such  a  case  as  this  should  be  orou^t  be- 
fore us  ;  and  I  add,  that  it  would  be  expedient  for 
Sheriffs  to  read  and  act  upon  the  dedsions  of  this 
Court. 

The  appeal  was  accordingly  dismined.  Ex- 
penses modified  to  £3,  ds. 

A|^ts  for  Appellant— Home,  Home,  .&  Lyell, 

Agents  for  Respondent — Gibson-Craig,  Dalziel, 
&  Brodies,  W.S. 


DUMBARTONSHIRE. 


BABTIE  V.  LINDSAT. 
Voter  —  Qualifieatian  —  AllocatiUm  of  Feurduiy, 
Where  lands  had  been  sold  to  a  railway  com- 
pany by  three  joint-proprietors,  and  where  a 
certain  proportion  of  feu-duty  had  been  allo- 
cated upon  the  company  in  respect  of  the  sub- 


jects sold,  by  the  disposition  nnder  which  they 
held  the  same,  held  (rev.  Sheriff  of  Dumbar- 
tonshire) that  the  allocated  portion,  and  not 
the  cumulo  feu-duty,  was  to  be  taken  into  ac- 
count in  estimating  the  deductions  to  be  made 
from  the  annual  value  of  the  lands  to  each 
joint-proprietor. 

At  a  Refidstration  Court  held  at  Dumbarton  on 
the  18th  September  1860,  James  Turner  Babtie 
claimed  to  have  his  name  entered  on  the  roll, 
which  daim  was  objected  to  by  Tobias  Oeoi^ 
Lindsay,  a  registered  voter.  The  Sheriff  sustained 
the  objection,  whereupon  Babtie  appealed.  The 
Sheriff  stated  the  following  special  case  : — 

'*  The  facts  are  as  follows  :— James  Turner  Bab- 
tie, his  brother  John,  and  another  brother,  are 
joint  proprietors  of  certain  subjects  which  are 
vested  in  trustees  for  their  behoof.  The  rent  is 
iS40,  lOs.  ;  the  feu-dutv  is  £12,  2s.  3d.  A  part  of 
the  lands  had  been  sold  to  a  railwav  company  in 
virtue  of  the  compulsory  powers  of  the  Company's 
Act,  which  incorporates  uie  '  Lands  Clauses  Con- 
solidation (Scotland)  Act,  1846.'  The  comnany 
bound  themselves  to  relieve  the  proprietor  of  the 
subjects  claimed  of  the  feu-duty,  to  the  amount 
of  £i,  13s.  8d.,  which  sum  is,  by  tiie  dispositioii 
to  the  company,  allocated  by  the  disponer  upon 
the  portion  sold  to  them  as  their  proportion  of  the 
total  feu-duty.  If  that  sum  is  to  be  deducted  from 
the  feu-dutv,  there  will  be  sufficient  value;  if 
otherwise,  there  will  not. 

"  The  q^uestion  of  law  is  whether  the  amount 
specified  m  the  obligation  of  relief  is  to  be  de- 
ducted from  the  feu-duty. 

The  Sheriff  decided  in  the  negative,  and  rejected 
the  claiuL" 

R.  V.  Campbell,  for  the  appellant,  aigued— 
Under  section  109  of  the  Lands  Clauses  Consolida- 
tion Act,  ilje  superior  may  be  called  on  to  consent 
to  the  allocation  of  the  feu-du^,  and,  consequently, 
the  railway  company  is  not  in  the  position  of  an 
ordinary  feudal  vassal. 

There  was  no  appearance  made  for  the  respond- 
ent. 

The  Court  reversed  the  judgment  of  the  Sheriff. 

Lord  Ormidale— TMs  question  has  been  already 
decided  in  Shaw  Stewart  v.  Hector,  the  only  dif- 
ference being  the  specialty  introduced  by  section 
109  of  the  Lands  Clauses  Consolidation  Act»  which 
strengthens  the  case. 

Loni  KiNLOCH— As  to  the  question  of  expcnsee, 
we  shall  allow  the  appellant  in  this  case  £3,  3b. 
In  cases  where  appeals  nave  been  taken  before  tne 
Sherifl^  and  no  appearance  is  made  here  for  bixn, 
we  are  in  the  habit  of  allowing  the  respondent  ^- 
penses.  The  same  principle  must  guide  us  in  toe 
present  case. 

Agent  for  Appellant— Thomas  Raaken,  S.S.C. 

BUTESHIRE. 


SHARP  V.  STEWART. 

Voter  —  QuaUfitatian  —  Agreement  —  Stan^-    A 

document  making  over  certain  lands  ^^^ji 

persons,  and  engaging  to  execute  *'  any  deea 

or  deeds  necessary  legally  to  convey  the  tti^ 

property  to  you,"  held  (aff.  Sheriff  of  Bote)  to 

be  an  agreement  for  which  the  proper  ■**"jr' 

duty  was  sixpence^  and  that  it  was  sufficiently 

stamped. 

At  a  Re^tration  Court  held  at  Roihesay  «" 

the  28th   September  1866,  Alexander  Sham  * 

voter  on  the  roll  of  the  county,  objected toW» 

name  of  John  Stewart  bei^  entmd  is  the  reff»- 
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ter  of  Toten.    The  Sheriiff  having  admitted  the 
claim,  Sharp  appealed. 

The  lolloving  special  case  was  prepared  by  the 
Sheriff.    The  facts  are  aa  follows  :— 

*'The  said  John  Stewart  claimed  to  be  ad- 
mitted a  voter  as  proprietor  of  certain  subjects 
■itoated  in  Huntly  Place,  Rothesay,  and  he  pro- 
duced the  f oUowinff  document : — 

"'My  dear  John  and  Richard, — ^You  having 
now  attained  an  age  when  it  is  proper  some  dc^- 
nite  sum  should  be  set  apart  for  your  maintenance 
even  during  my  life,  and  I  bemg  liferonted  in 
all  the  property  belonging  to  your  late  father,  do 
hereby  make  over  to  you  equally  the  property  in 
Huntly  Place,  Rothesav,  belonging  to  me,  and 
the  lands  of  Gabrochill,  in  Stewarton  parish, 
belonging  to  your  late  father,  and  the  rents  there- 
of from  tne  oate  hereof.  I  shall  grant  whenever 
required  anv  deed  or  deeds  necessary  legally 
to  convey  tne  said  property  to  you.  In  wit- 
ness whereof  I  subscribed  this  letter  written  by 
you,  John  Stewart,  my  son,  an  adhesive  stamp 
denoting  a  duty  of  sixpence  having  been  lirst 
affixed  hereto,  at  Edinburgh,  the  30tb  day  of  May 
1865,  before  the  witnesses — Alexander  Donaldson, 
grocer.  West  Maitland  Street,  Edinburgh,  and 
Robert  Wright,  his  clerk. 

"  •  Eliza  Stkwabt. 

"  'Alex.  Donaldson,  WUnes$, 

•*  'Robert  Knight,  Witness, 
"  'May  30.  1865.' 

"  To  this  document  there  has  been  duly  affixed, 
as  the  testing  clause  bears,  '  an  adhesive  stamp 
denoting  a  duty  of  sixpence.' 

"  The  claimant  was  m  possession  of  the  subjects 
claimed,  and  of  the  rents  and  profits  since  Whit- 
sunday 1865. 

"  It  was  objected  that  the  claimant  had  no  title, 
and  that  the  document  produced  as  evidence  of 
title  was  insufficiently  stamped,  the  proper  stamp 
duty  being  thirty -five  shillings. 

'*  The  question  of  law  is,  whether  the  claimant 
is  entitled  to  have  his  name  inserted  as  proprietor 
in  the  Register  of  Voters  under  the  7th  section  of 
the  Act  2  and  3  William  IV.,  c.  65." 

GuTHRTK,  for  the  appellant  (Gifford  with  him) 
argued — The  sixpence  sgreement  stamp  is  insuffi- 
cient. The  document  is  an  assignation  of  rents, 
and  must  bear  the  thirty-five  shillings  stamp 
•*i.*xi;/.tiK^  to  such  deeds.    Tilsley*s  Dig.  of  Stamp 


lets  voce  Assignation. 

Mabshall,  for  the  respondent,  submitted — ^The 
document  is  essentially  an  agreement.  It  is  not  a 
convevaiioe,  there  bemg  no  operative  words,  al- 
thon^  it  mav  found  an  action  for  obtaining  a  con- 
veyance, and  comes  under  the  provisions  of  the 
Stamp  Acts  with  re^aud  to  agreements. 

The  Court  affirm^l  the  jtt(Qpmient  of  the  Sheriff. 

Lord  Ormxdalb — This  is  a  case  of  objection  to 
a  document  on  account  of  the  stamp  aJQBxed  to  it. 
I  think  it  is  obvious  that  this  document,  if  not 
objectionable,  would  be  a  good  ground  of  qualifica- 
tion, and  the  only  question  is  whether  a  sixpence 
stamp  is  insufficient.  I  find  that  in  the  sdiedule 
annexed  to  23  Vict.,  c.  15,  there  is  an  article  ap- 
plicable to  agreements,  notes,  and  other  memo- 
randa. I  am  inclined  to  think  that  the  Sheriff  is 
right  in  holding  that  this  is  a  sufficiently  stamped 
document,  ke^nng  in  view  that  the  document 
does  not  contain  a  clause  of  registration. 

Lord  EiKLOCH — It  is  quite  dear  tiiat  this  docu- 
ment is  an  agreement  and  not  a  conveyance.  The 
conveyance  would  come  afterwards,  and  the  oon- 
ve^anoe  wottld  require  a  stamp,  ^e  question 
raised  is  whether  this  document  falls  under  the 


clause  in  the  Stamp  Acts  applicable  to  agreements 
or  the  clause  applicable  to  innominate  deeds  which, 
requires  a  thirty-five  shillings  stamp  I  think  it 
has  not  been  shown  by  the  appellant  that  a  higher 
stamp  is  necessary. 

Agent  for  Appellant— D.  J.  Macbrair,  S.S.C. 

Agents  for  Respondent — J.  &F.  Anderson,  W.S. 

SHARP  V.  CAZENOVK  AND  RICHARDSON. 
Voter— QucUiJUxUiovk--Joint'Li/erenL    A  joint-life- 
rent  proprietor  of  subjects  of  requisite  annual 
value  held  (aff.  Sheriff  of  Bute)  entitled  to  the 
franchise. 

At  a  Registration  Court  held  at  Millport  on  the 
14th  September  1866,  Archibald  Sharp,  a  regis- 
tered voter,  objected  to  the  claim  of  the  Reverend 
John  Gibson  Oassenove  to  be  entered  upon  the  roll 
as  joint  liferent  proprietor  of  a  house,  school,  and 
garden,  and  pertinents  in  Millport.  The  Sheriff 
admitted  the  claim,  whereupon  Sharp  appealed. 
The  Sheriff  stated  the  following  special  case  :— 

The  facts  are  as  follow  :— The  Hon.  G.  F.  Boyle 
granted  in  favour  of  the  claimant,  and  of  the  Rev. 
Herbert  Henley  Richardson,  a  disposition  and  con- 
veyance dated  in  1866.  The  narrative  bears  : — 
"  Considering  that  the  Rev.  J.  G.  Casenove,  resid- 
ing in  Millport,  in  the  island  of  Cumbrae,  is  vice- 
provost  and  tutor  of  the  Episcopal  College  at  Cum- 
brae, and  the  Rev.  H.  H.  Richardson,  residing  at 
Millport  aforesaid,  is  assistant  tutor  of  said  college, 
and  that  I  have  agreed  to  make  over  to  them,  as 
an  endowment  of  their  said  respective  officeB.  a 
liferent  ri^ht  to  the  subjects  after  disponed.*'  This 
is  immediately  followed  by  the  dispositive  clause 
— "therefore  I  have  disponed  and  conveyed,  as  I 
do  hereby  dispone  and  convey,  to  the  said  Rev.  J. 
G.  Cazenove  and  Rev.  H.  H.  Richardson,  in  life- 
rent er^ually  between  them,  all  and  whole.'' — A 
fuU  description  of  the  subjects  is  then  given. 
This  is  followed  by  clauses  of  assignation  to  the 
rents  and  to  the  writs  in  so  far  as  necessary.  The 
value  and  possession  were  admitted.  Tbe  question 
of  law  is,  whether  the  claimant  is  entitled  to  have 
his  name  registered  as  proprietor  under  7th  section 
of  2  and  3  Wm.  IV.,  c.  6& 

Guthrie  (with  him  Gifford),  for  the  appellant, 
argued — The  disposition  was  granted  with  the 
view  to  the  endowment  of  the  office  which  the 
claimant  occupies.  Certain  conditions  are  entailed 
on  those  who  hold  this  office,  and  it  lies  on  the 
claimant  to  show  what  is  their  nature  before  he  can 
be  put  on  the  register.  The  claimant  must  show 
that  he  holds  his  office  ad  vUam  el  culpam. 
Rutherford  v.  Young,  2d  Deo.  1863,  2  MTh.  180. 

Marshall,  for  the  respondent,  having  replied. 

Lord  KiNLOGH — ^There  is  here  an  absolute  life- 
rent— a  disposition  absolute  and  unfettered  for  the 
life  of  the  party.  And  it  is  only  in  the  inductive 
clause  that  there  is  any  reference  to  a  qualification 
of  the  riffht,  and  that  is  very  vague. 

Lord  Ormidale  concurred. 

The  Sheriff's  judgment  was  aoooidin^^ly  affirmed. 

Agent  for  Appellant — D.  J.  Macbrair,  S.S.C. 

Agents  for  Respondent — J.  k  F.  Anderson,  W.S. 

MAOFARLAKE  V.  LAUONT  AND  OTHERS. 
VoUr-^ualidcation^  Trust— ^Feu-DtU]/,      Where 
a  trust  had  been  constituted  in  favour  of  five 
persons,  held  (aff.  Sheriff  of  Bute)  that  the 
trust  and  not  the  beneficiaries  was  to  be  hM 
liable  for  feu-duty. 
At  a  Registration  Court  held  at  Rothesay  on  the 
1st  October  1866,  William  Macfarlane,  a  registered 
voter,  objected  to  the  claims  >ei  James  Lament, 
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Thomas  Spark  Hadoway,  James  Howe  M*Clure, 
Robert;  M'Clure,  and  Daeald  Campbell,  to  be 
entered  upon  the  register  of  voters.  The  Sheriff 
admitted  the  claims.  Macfarlane  having  appealed, 
the  Sheriff  prepared  the  following  special  case  : — 

'*fiy  disposition  of  date  the  26th,  and  recorded 
the  3ath  day  of  January  1866,  the  trustees  of  the 
deceased  Neil  M'Intosli,  merchant  in  Rothesay, 
sold  and  disponed  certain  subjects  in  Rothesay, 
described  'to  and  in  favour  of  James  Lament, 
Thomas  Spark  Hadoway,  James  Howe  M'Clure, 
Robert  M*Clure,  and  Dugald  Campbell,  and  the 
survivor  and  survivors  of  them,  ana  the  heirs  of 
the  last  survivor,  in  trust,  for  behoof  of  themselves, 
equally  amonff  them,  and  of  the  heirs  of  such  of 
them  as  may  decease,  and  of  the  assignees  whom- 
soever of  the  said  trustees  or  trustee,  heritably  and 
irredeemably  ;  declaring  that  it  shall  always  be  in 
the  power  of  tibe  said  trustees  or  trustee  to  sell  and 
dispose  of  the  subjects  hereby  conveyed^  and  that 
either  by  pubhc  roup  or  private  bargain,  and  to 
borrow  money  on  the  security  of  the  said  subjects, 
without  the  consent  of  any  o&er  parties  interested 
therein.'    Rental,  £60  ;  feu-duty,  £2,  17s. 

*'  If  the  superior  is  entitled  to  hold  that  each  of 
the  disponees  is  liable  to  him  for  the  whole  of  the 
feu-duty,  the  value  of  each  wiU  be  reduced  to 
£9,  3s.  But  if  he  is  entitled  only  to  hold  the  trust 
liable,  the  value  of  each  will  be  £1 1  odds. 

**•  The  question  of  law  is  under  which  of  those 
alternatives  the  liability  for  the  feu-duty  emerges. 

**  The  Sheriff  held  that  the  trust  was  liable,  and 
therefore  that  the  claimant  had  sufficient  value. 

**  Note. — The  Sheriff  certiiies  that  thequalifica- 
tion  of  the  claimants  Thomas  Spark  H!adoway, 
James  Howe  M'Clure,  and  Duffald  Campbell,  de- 
pend on  the  same  question  of  law ;  and  also  the 
claim  of  Robert  M'Clure,  in  so  far  as  the  relation 
of  want  of  value." 

The  Court  affirmed  the  judgment  of  the  Sheriff. 

Lord  KiKLOCH — This  is  a  case  in  which  there  is 
a  disposition  in  favour  of  five  disponees,  and  the 
disposition  is  taken  to  '^  the  survivors  and  survivor 
of  them,  and  the  heirs  of  the  last  survivor,  in  trust 
for  behoof  of  themselves,  ei^ually  among  them." 
This  is  substantially  a  disposition  in  favour  of  five 
persons,  in  trust  for  these  five  persons.  The 
rental  is  £60,  and  the  feu-duty  £2,  17s.  In  that 
state  of  things  I  have  no  hesitation  as  to  the  con- 
clusion I  come  to  on  the  merits,  for  the  true  way 
of  estimating  the  value  of  the  subjects  is  simply 
to  take  the  rental — viz.,  £60,  and  to  deduct  the  feu- 
duty,  £2,  178. — ^leaving  a  balance  of  £57,  t%i.,  which 
divided  among  five  makes  £11,  8s.  7d.  to  each, 
more  than  sufficient  to  give  the  qualification. 
Upon  the  merits,  therefore,  I  think  the  conclusion 
of  the  Sheriff  is  rieht.  But  the  Sheriff  puts  the 
question  of  law  in  wis  way — '*  If  the  superior  is  en- 
titled to  hold  that  each  of  the  disponees  is  hable 
to  him  for  the  whole  of  the  feu-duty,  the  value  of 
each  will  be  reduced  to  £9,  3s.  But  if  he  is  en- 
titled only  to  hold  the  trust  liable,  the  value  of 
each  will  be  £11  odds.  The  question  of  law  is, 
under  which  of  these  alternatives  the  liability  for 
the  feu-duty  emerges."  I  don^t  think  that  ques- 
tion of  law  IS  accurately  stated  by  the  Sheriff,  for 
according  to  the  principle  we  have  laid  down, 
even  although  each  of  the  parties  should  be  liable 
to  the  superior  for  the  whole  feu-duty,  it  would 
not  theretore  follow  tiiat  the  whole  feu-duty  is  to 
be  stated  against  each  of  the  parties,  in  reference 
to  his  pro  indiviso  share  of  the  profits.  And  I  have 
had  doubt  whether  the  Question  of  law  has  been 
stated  here  so  as  to  enable  us  to  get  at  the  merits 
of  this  case.    But  I  have  been  able  to  get  over 


that.  I  think  we  must  take  the  question  of  law 
as  that  question  of  law  which  was  stated  before 
him.  But  if  he  has  drawn  a  wron^  inference  bom 
that  question  of  law,  I  don't  thiiik  we  are  bound 
to  arrive  at  the  same  conclusion  ;  and  therefore, 
whether  the  Sheriff  is  right  or  not,  I  think  we  are 
entitled  to  get  at  the  Question  of  law,  no  doubt 
taking  it  as  stated  to  the  Sheriff,  but  not  taking 
the  conclusion  to  which  he  has  come  as  necessarily 
the  right  one.  It  so  happens  that  in  this  case  I 
think  nis  conclusion  is  correct,  but  I  don't  rest  my 
opinion  upon  the  same  grounds  as  he  has  done. 

Lord  Ormidale — I  have  had  more  difficulty  in 
the  form  of  this  case  than  your  Lordship,  but,  at 
the  same  time,  as  we  can  collect  what  the  trae 
question  of  law  is  which  we  have  here  to  decide,  I 
am  not  disposed  to  differ.  I  am  the  more  anxious 
not  to  differ  upon  matters  of  form,  as  unfortu- 
nately we  have  not  the  power — like  the  correspond- 
ing appeal  Court  in  England — to  remit  to  the 
Sheriff  to  amend  his  case.  I  think  it  unfortunate 
we  have  not  this  power. 

Agents  for  Appellant — J.  &  P.  Anderson,  W.S. 

Agent  for  Respondent — D.  J.  Macbrair,  S.S.C. 

SHARP  V.  HUNTER. 
Voter — QuaJiJication — Beneficial  Interest.      Objec- 
tion that  a  party  had  no  beneficial  interest  in 
the  rents  of  the  subjects  in  respect  of  which 
he  stood  enrolled  (aff.  Sheriff  of  Bute)  repelkd. 

At  a  Registration  Court  held  at  Millport  on  14tii 
September  1866,  an  objection  was  stated  by  Archi- 
bald Sharp,  a  registered  voter,  to  the  claim  of 
Peter  Hunter  to  be  enrolled' upon  the  register  of 
voters.  The  Sheriff  admitted  tne  claim,  and  Sharp 
hivinf  appealed,  the  Sheriff  stated  the  following 
specisd  case : — 

"The  objection  was  that  the  claimant  has  no 
beneficial  interest  in  the  property,  and  has  not  the 
right  to  exercise  his  vote  as  he  thinks  proper.  In 
support  of  this  objection,  the  claimant  was  exa- 
mined before  the  Sheriff  on  oath,  and  deponed— 
*The  granter  of  the  deed  in  my  favour  ia  my 
brother.  I  suppose  he  granted  the  deed  for  my 
benefit.  I  suppose  my  brother  thought  he  was 
entitled  to  give  me  the  half  of  the  property  he  suc- 
ceeded to  from  my  father.  I  have  not  received  any 
of  the  rents.  My  mother  gets  them.  She  will 
get  the  rents  of  my  share  as  lonff  as  he  lives.  It 
was  not  arranged  between  me  and  my  brother  that 
my  mother  was  to  get  these  rents.  It  was  my  own 
disposition  to  do  so.'  . 

**  The  question  of  law  is  whether  the  claimant  is 
entitled  to  have  his  name  entered  on  the  register 
as  proprietor,  under  the  7th  section  of  the  statute 
WilliMn  IV.,  c.  65." 

Guthrie  (with  him  Gifford),  for  the  appellant, 
argued — The  7th  section  of  the  Reform  Act  fflp^J; 
fies  the  (^qualification  of  the  voter  to  be  a  subject 
yieli^g  issues  or  profits  to  the  ckUmani.  Here  the 
claimant  is  not  in  the  actual  receipt  of  the  issue  or 
profits  of  the  subject.  , 

Marshall,  for  the  respondent,  was  not  called 
upon. 

Lord  Ormidale— There  is  no  objection  to  the 
claimant  here.  The  rents  are  given  to  the  mother. 
That  is  a  very  proper  way  of  disposing  of  them- 
There  is  no  suggestion  of  any  legal  ammgement  to 
compel  this.  That  might  have  altered  the  case. 
But  there  is  no  difficulty  of  that  kind  here. 

Lord  KiNLOCH  concurred.  . 

The  Court  accordingly  adhered  to  the  judgme^' 
of  the  Sheriff. 

Agent  for  Appellant — ^D.  J.  Macbrair,  S-S*^  f. 

Agents  for  lUlspondent— J*^  F.  Anderson,  w.o- 
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STEWART  V.  MACFARLANE. 
Voter -^QuaUficaUm-^AlUKatioti  of  Feu-Duty. 
Held  (rev.  Sheriflf  of  Bute)  that  in  a  ques- 
tion betwixt  a  disponer  and  diaponee  the 
former  has  a  right  to  allocate  a  portion  of  the 
feu-duty  an  the  latter. 

At  a  Registration  Court  held  at  Rothesay  on 
the  Ist  October  1866,  William  Macfarlane,  a  regis- 
tered Yoter,  objected  to  the  claim  of  Alexander  B. 
Stewart  to  be  entered  on  tiie  roll  of  voters  for  the 
county.  The  Sheriff  sustained  the  objection, 
whereupoD  Stewart  appealed. 

The  Sheriff  stated  tiie  following  special  case  :— 

"  Robertson  Buchanan  Stewart  and  his  wife,  by 
disposition,  dated  the  1st  day  of  March  1865,  con- 
veyed that  plot  or  piece  of  ground,  part  of  the 
lands  of  Ascog,  in  the  parish  of  Einnrth  and 
county  of  Bute,  and  formmg  a  portion  of  the  field 
called  the  North  Fence  Park,  and  which  plot  or 
pieoe  of  ground  extends  in  measurement  to  5  acres, 
3  roods,  and  34  poles  or  thereby  imperial  measure. 
(There  is  then  the  following  clause :) — Declaring  the 
proportion  of  the  original  feu-duty  of  £47, 14s. ,  pay- 
able from  the  said  ^ot  or  piece  of  ground,  ccmtain- 
ing5  acres,  3  roods,  and  34  poles,  above  described, 
eneiring  to  the  plot  or  area  of  ground  above  dis- 
posed, is  hereby  allocated  and  declared  to  be 
£11,  Is.,  with  corresponding  interest  and  penalty, 
and  corresponding  auplication  thereof ;  and  ae- 
daring,  further,  that  tne  remaining  portion  of  the 
said  plot  or  piece  of  ground,  containing  5  acres, 
3  rocds,  and  34  poles  or  thereby,  shall  oe,  as  the 
same  is  hereby,  burdened  with  the  remaining  sum 
of  £36,  13s.  per  annum,  being  the  remainder  of 
said  original  feu-duty. 

"  If  tne  disponer  had  in  law  the  power  of  allo- 
cating the  original  feu-dutv,  there  will  be  suffi- 
cient value,  but  otherwise  if  he  had  not. 

"  The  question  in  law  is,  whether  he  had  or  had 
not  such  power  ;  and  therefore,  whether  the  name 
of  the  said  Alexander  B.  Stewart  can  be  validly 
entered  on  the  register. 

"  The  Sheriff  decided  that  he  had  not  the  power, 
and  therefore  that  the  name  oould  not  be  so 
entered." 

GiFFORD  (with  him  Guthioe),  for  the  appellant, 
argued — ^The  Sheriff's  judgment  is  erroneous.  He 
confounds  the  right  of  the  superior  to  receive  pay- 
ment of  feu-duty  with  the  ultimate  rights  of  the 
persons  who  are  parties  to  the  agreement  in  ques- 
tion. This  is  not  a  question  between  the  disponer 
and  his  superior,  but  between  disponer  ana  dis- 
ponee.  The  oumnlo  feu-duty  cannot  be  demanded 
from  ever^  inch  of  the  property.  It  is  true  that 
the  superior's  catholic  right  to  the  feu-dutv  cannot 
be  interfered  with ;  but  an  agreement  oetween 
parties  as  to  the  allocation  of  the  feu-dutv  is  bind- 
ing upon  them.  To  destroy  the  claimant  s  rif^ht  to 
vote,  it  is  necessary  to  show  that  the  portion  of 
the  property  not  given  off  is  worth  nothing:  The 
question  here  raised  has  occurred  and  Men  de- 
cided as  regards  mortgages  in  England.  Rogers 
on  "Election  and  Registration,"  p.  42  ;  Barrow  v. 
Buckmaster,  22  Law  JovmaJ^  O.P.  (Kew  Series) 
p.  65  ;  also,  Paterson  v.  Rutherford,  Jan.  26, 
1866,  3  M*Ph.  421. 

Mabshall,  for  the  respondent,  maintained — 
-  The  disponer  had  no  power  of  allocation.  If 
there  had  been  a  right  to  sub-feu  and  allocate  the 
feu-duty  conferred  upon  him  by  the  superior  in 
his  feu-charter,  the  case  might  liave  been  different. 
Swinton's  Digest  of  Registration  Cases,  p.  1  OS- 
note. 

Lord  Obiodals— This  case  is  also  ruled  by 


the  decision  in  Shaw  Stewart  v.  Hector.  It  is  a 
question  betwixt  the  disponer  and  disponee,  and 
that  the  former  has  a  nght  to  allocate  the  feu- 
duty,  I  have  no  doubt. 

tord  KiNLOCH  concurred. 

The  Sheriff's  judgment  was  accordingly  reversed. 

Agent  for  AppelLint — D.  J.  Macbrair,  S.S.C. 

Agents  for  Respondent — J.  &  F.  Anderson,  W.  S. 

MACPABLANE  V.  COOPER. 
Voter — QudUfieadon — Stamp,  A  document  pur- 
porting to  be  a  back-letter  qualifying  the  nght 
of  a  purty  upon  the  roll  of  voters,  held  (aff. 
Sheriff  of  Bute)  inadmissible,  in  respect  that 
it  was  not  stamped. 

At  a  Registration  Court  held  at  Rothesay  on  the 
1st  October  1866,  William  Mac/arlane,  a  registered 
voter,  objected  to  the  claim  of  Alexander  Sheriff 
Cooper  to  be  retained  upon  the  register  of  voters. 
The  Sheriff  repelled  the  objection,  and  Macfarlane 
haviuff  appealed,  the  Sheriff  stated  the  following 
spediu  case  : — 

"  The  facts  are  as  follows : — ^Alexander  Sheriff 
Cooper  was  objected  to  because  the  property  on 
which  he  stood  entered  on  the  raster  was  life- 
rented  by  his  mother.  A  document  was  produced, 
purporting  to  be  a  letter  from  Mr  Cooper  to  his 
mother  ;  it  was  described  as  bearing  that  he  ac- 
knowledged and  declared  'that  notwithstanding 
the  disposition  granted  by  you  on  the  I4th  of  June 
last,  whereby  you  disponed  to  me  all  and  whole 
the  subjects  therein  described,  yet  it  was  and  is 
distinctly  understood  and  agreea  upon  between  us, 
and  the  said  disposition  was  sranted  by  you  on  the 
express  condition,  that  you  uiould  have  full  right 
and  title  to  the  rents  and  proceeds  of  said  one- 
third  share  of  said  property  during  all  the  days 
and  years  of  your  lifetime,  as  freely,  m  all  respects, 
as  if  the  said  disposition  had  not  been  granted  by 
you  in  my  favour.' 

'*  The  document  is  not  stamped. 

"  There  was  produced  an  execution  of  citation  of 
Mr  Cooper  to  attend  the  Court  as  a  witness  or 
haver,  but  which  citation  he  had  not  obeyed. 

'*  The  questions  of  law  are  (1)  whether  the  docu- 
ment required  a  stamp  :  and  (2)  assuming  that  it 
did,  whether,  in  default  of  the  appearance  of  Mr 
Cooper,  the  document  could  be  aealt  with  as 
secondary  evidence. 

'*  The  Sheriff  decided  the  former  question  in  the 
affirmative,  and  the  latter  in  the  negative." 

Marshall,  for  the  appellant,  argued  —  1. 
The  document  does  not  require  a  stomp.  If 
this  were  an  action  between  Cooper  and  Mrs 
Cooper,  founded  upon  the  document  in  ques- 
tion, it  might  be  a  good  defence  to  plead 
that  it  was  unstamped.  But  it  is  used  hsre 
only  as  evidence  of  a  oollateral  fact— namely, 
that  Cooper  is  not  drawing  the  rents  of  the  pro- 
TOrty.  Mathieson  v.  Ross,  House  of  Lords,  6 
6ell,  App.  374.  2.  The  disposition  and  letter  to- 
cher form  an  agreement.  The  disposition  which 
is  the  principal  deed,  being  validly  stamped,  the 
letter,  which  is  subsidiary  thereto,  does  not  re- 
quire a  stamp. 

OuTHRDS  (with  himGiFFOBD),  for  the  respondent, 
maintained— The  document  is  «  declarator  of 
trust  and  requires  a  thir^-five  shillings  stamp. 
Tilsle^'s  Dii^est  of  Stamp  Laws,  p.  250.  If  it  is 
not  this,  it  18  an  agreement  to  which  a  stamp  de- 
noting the  value  of  sixpence  must  be  affixed.  It 
is  a  document  qualifying  the  disposition,  which 
the  Court  is  not  entitled  to  look  at  until  it  is 
stamped.   Jardine  v.  M'Culloch,  2d  Dec.    1865, 

4M'§h.l38.  rc^c^n\o 
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Lord  ORMiDALS-^It  is  impoosible  to  hold  that 
this  ifl  a  document  which  does  not  require  a  stamp. 

Lord  KiNLOOH^I  concur.  I  shall  not  decide 
what  is  the  effect  of  the  non-compearance  of  the 
party,  when  it  is  proposed  to  refer  the  case  to  his 
oath.  That  is  a  question  I  don't  decide.  The  only 
question  is  whether,  in  default  of  Cooper's  non-ap- 
pearance  to  give  parole  evidence,  the  document 
could  be  received  as  secondary  evidence.  I  have 
no  difficulty  in  holding  that  it  coold  not. 

The  Court  affirmed  the  judgment  of  the  Sheriff. 

Agents  for  Appellant— J.  k  F.  Anderson,  W.S. 

Agent  for  Bespondent^D.  J.  Macbrsir,  S.S.C. 

TOD  V.  SHARP. 

Voter — QnaUJieatUm  —  Pro  Indiviso  Proprietor  — 
Feu-DtUy—8peckU  Case.     Where  lands  were 
held  by  three  pro  iTidivufo  proprietors,  and 
there  was  no  allocation  of  the  feu-duty,  held 
(rev.    Sheriff  of  Bute)  that  only  the  share 
of  each  was  to  be  deducted  in  estimating  the 
annual  value  of  his  interest  in  the  lands. 
Objection  to  a  special  case  repelled. 
At  a  Bemstration  Court  held  at  Rothesay  on 
the  1st  October  1866,  Alexander  Tod  claimed  to  be 
entered  on  the  raster  of  voters,  which  claim  was 
objected  to  by  Archibald  Sharp,  a  voter  on  the 
roll  of  the  county.     The  Sheriff  sustained  the  ob- 
jection.    Tod  having  appealed,  the  Sheriff  stated 
the  following  special  case  : — 

"  The  facts  are  as  follows  :~Alexander  Tod  is 
registered  as  pro  indiviso  proprietor  of  certain 
suDJects  to  the  extent  of  one-third.  His  property 
amounts  to  one-third  of  the  whole.  The  rental  is 
£35,  and  the  feu-duty  £3.  There  is  no  allocation 
of  the  feu-duty. 

If  the  superior  is  entitled  to  demand  the  whole 
feu-duty  from  any  one  of  the  pro  indiviso  proprie- 
tors, there  will  not  be  sufficient  value,  but  otiier- 
wise  if  he  is  not. 

"  The  question  of  law  is,  which  of  the  alterna- 
tives will  ffovem. 

**The  ^eriff  held  that  the  former  will,  and 
therefore  sustained  the  objection." 

MAB^HAf.f.,  for  appellant,  argued— The  cnmulo 
feu-duty  is  not  exigible  from  any  one  of  the  pro 
nuUvisomopTieton.  Until  the  superior  enters  the 
pro  indiviso  proprietors,  he  can  only  go  either 
against  the  disponer  as  the  last  entered  vassal,  or 
against  the  wnole  lands  themselves.  Until  the 
pro  indiviso  proprietors  are  entered  with  the  supe- 
rior they  are  omy  jointly  liable  for  the  fen-dn^ ; 
Swinton,  Digest  of  B^gistration  Cases,  p.  195. 

Lord  EiNLOCH — ^What  is  the  question  of  law 
stated  here  T  If  the  word  '  *  therefore  "  in  the  last 
line  of  this  special  case  is  not  a  good  sequitur,  we 
cannot  get  at  the  merits  of  the  case. 

Marshall  replied — The  question  of  law  is 
whether  the  superior  is  entitled  to  demand  the 
whole  feu-duty  irom  each  of  the  pro  indiviso  pro- 
prietors. 

GiFFORD  (with  him  Guthrie),  for  the  respon- 
dent, submitted— The  appeal  is  incompetent  and 
ought  to  be  dismissed,  in  respect  that  the  special 
case  does  not  distinctly  put  the  question  of  law. 
It  is  the  duty  t>f  the  appellant  to  see  that  a  proper 
statement  of  the  case  is  laid  before  the  Court. 
Prin^le  V,  Hilson,  January  26,  1865,  3  MTh.  420  ; 
This  IS  more  especially  tne  case  where,  as  in  the 
present  instance,  it  is  a  claim  to  be  entered  upon 
the  reffister  ;  24  and  26  Vict,  c.  sec.  34. 

Loia  KiVLOCH— In  thia  case  the  rental  is  £35, 
the  property  being  held  by  three  pro  indiviso  pro- 


Srietors ;  the  feu-duty  is  £3,  and  that  beio^  de- 
ncted  from  the  rental  leaves  a  balance  sumeieai 
to  give  the  quaUiioation  to  all  the  proprietors.  But 
the  Sheriff  puts  the  question  of  law  thus--  "  If  the 
superior  is  entitled  to  demand  the  whole  fea-duty 
from  any  one  of  the  pro  indiviso  proprietors,  there 
will  not  be  sufficient  value,  but  oihervfisej  if  he  is 
not.  The  question  of  law  is  which  of  the  alterna- 
tives will  govern."  Now  the  <|ue8tion  there  put  is 
"  whether  the  superior  is  entitled  to  demand  the 
whole  feu-duty,  or  otherwise ;  or  whether  he  is  not 
entitled  to  demand  the  whole  feu-duty  ?"  That  I 
consider  to  be  the  question  of  law  the  Sheriff  hss 
set  up,  and  upon  tnat  I  have  no  doubt  that  the 
superior  is  entitled  to  demand  the  whole  feu-dntj 
from  each.  But  then  I  cannot  follow  out  the 
Sheriff's  reasonin|[  to  its  conclusion.  I  do  not 
think  his  conclusions  are  binding  upon  us,  and 
therefore  we  ought  to  correct  them.  1  am  entirely 
indisposed  to  receive  slovenly  or  ill-prepared  caaes, 
but  not  disposed  to  reject  a  claim  u  we  can  reach 
the  merits  of  the  case. 

Lord  Orm IDALE  concurred. 

The  Sheriff's  jud^pnent  was  accordingly  reversed. 

Agents  for  AppeUant— J.  &  F.  Anderson,  W.S. 

Agent  for  Bespondent— D.  J.  Macbrair,  S.S.C. 

MACFARLAN£  V.   SHARP. 

Voter^ Qualification'— Beneficial  Interest    Objec- 
tion that  a  party  had  not  a  full  beneficial 
interest  in  the  subjects  in  respect  of  which  he 
claimed  (aff.  Sheriff  of  Bute)  repelled. 
At  a  Registration  Court  held  at  Rothesay  on  the 
Ist  October  1866,  William  Macfarlane,  a  voter  on 
the  roll  of  the  county,  objected  to  the  claim  of 
Matthew  Sharp,  jun.,  to  be  entered  upon  the  re- 
ffister.    The  Sheriff  admitted  the  claim.    Macfar- 
lane having  appealed,  the  Sheriff  prepared  the 
following  special  case  : — 

'*The  objection  was  that  the  claimant  has  no  . 
beneficial  interest  in  the  property,  and  has  not  the 
right  to  exercise  his  vote  as  ne  thinks  proper.  In 
support  of  the  objection  the  claimant  was  examined 
on  oath,  and  deponed  : — *  I  paid  no  price,  and  am 
not  to  pay  any.  It  is  a  gift  from  my  father.  I 
occupy  jgart  of  the  property  and  pay  no  rent.  I 
cannot  say  whether  I  can  sell  the  propertv  if  I 
like.  I  could  not  sell  it  without  my  father  s  con- 
sent. I  work  to  my  father.  I  have  no  under- 
standing with  my  father  as  to  how  I  am  to  vote 
for  a  Member  of  Parliament.  I  eaonot  say 
whether  I  am  bound  to  agree  to  a  sale  of  the  pro- 
perty or  not.  (On  the  suggestion  of  Mr  Hannay.) 
My  father  cannot  sell  the  property  without  wie 
consent  of  m^  brothers  and  myself.' '' 

The  question  of  law  is  whether  the  claimant  is 
entitled  to  have  his  name  entered  on  tJie  register 
as  proprietor,  under  the  7th  section  of  the  statute 
2and3Wm.  IV.,  c.  65. 

The  Sheriff  held  that  he  is  entitled  to  have  his 
name  entered  on  the  register. 

Marshall,  for  the  appellant,  ar^ed  : — 1.  The 
claimant  must  have  a  full  beneficial  interest  in  the 
property.  Wight  on  Election  Law,  i  253.  2.  H 
there  is  in  the  mind  of  a  claimant  an  understanding 
that  he  is  fettered  in  any  way  in  the  use  of  the 
subject,  he  is  not  proprietor  of  the  estate  and  is 
not  entitled  to  vote.  Forbes  v,  Macpherson,  cited 
in  Wij^t,  ii.  100,  and  3  Paton,  App.  p.  3.  Bef erence 
to  the  oath  of  the  claimant  is  not  conclusive.  If 
the  circumstances  under  which  his  title  has  been 
acquired  are  such  as  to  raise  a  reasonable  ffronnd 
for  believing  that  he  is  under  the  controrof  his 
author,  he  is  not  entitled  toj^ote ;  Stewart  v.  Mac- 
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knight  Crawford,  1  Btish's  App.  163.  This  was 
the  law  nnder  the  old  election  system,  and  it 
has  been  given  effect  to  by  the  Reform  Act.  Gay's 
Analysis,  p.  175,  and  cases  there  cited. 

GuTHSiE,  for  the  respondents,  was  not  called 
upon. 

Lord  Obmidalx — ^The  nature  of  the  objection 
here  is  that  the  claimant  has  no  beneficial  interest 
in  the  property.  The  position  of  the  claimant  has 
becai  <}nite  clearly  established.  It  is  plain  that  his 
right  IS  controlled  as  to  the  disposal  of  the  pro- 
perty ;  bat  there  is  nothing  to  show  that  he  is  not 
to  have  at  present  the  fall  oeneficial  enjoyment  of 
it.  Bat  it  is  alleged  that  he  has  not  a  right  to 
▼oto.  The  only  eyidence  as  to  that  point  is  the 
BoUtaiy  witness,  the  claimant  himself ;  but  it  lies 
cm  the  objector  to  establish  that  the  claimant  is  in 
the  position  of  an  individual  who  is  to  exercise  his 
vote  not  as  he  Ukee,  but  according  to  the  will  of 
his  author.  This  is  not  to  be  assumed  against  a 
man.  It  must  be  clearly  made  out.  But  here  you 
have  a  statement  by  the  witness — '*  I  have  no 
understanding  with  my  father  as  to  how  I  am  to 
vote  for  a  Member  of  Parliament."  It  ii  quite 
dear  from  all  the  authorities  ouoted  to  us,  that 
whatever  grounds  of  suspicion  tnere  may  be— and 
the  cases  cited  are  stronger  than  the  present — we 
are  not  to  give  effect  to  mere  suspicion,  and  that 
objections  of  this  kind  must  be  clearly  established 
and  founded  on  reasonable  and  satisfactory  evi- 
dence. 

Lord  KnrLOCH — ^The  Sheriff  puts  the  question  of 
law  in  a  way  which  would  be  irregular  but  for  the 
previous  ezplanationa.  He  says—'*  The  question 
of  law  is — ^whether  the  claimant  is  entitled  to  have 
his  name  entered  on  the  register  as  proprietor 
under  the  7th  sec.  of  the  statute  2  and  3  William 
IV.,  c.  65  f  That  would  be  too  vague  a  way  of 
Bta^ng  the  question  of  law  if  he  had  not  previously 
said,  *'  The  objection  was  that  the  claimant  has 
no  beneficud  interest  in  tiie  property,  and  has  not 
the  light  toexerdse  his  vote  as  ne  thinks  proper." 
I  read  the  question  of  law  as  stated^whether,  in 
the  face  of  this  objection,  the  claimant  is  entitied 
to  have  his  name  entered  on  the  register.  I  agree 
with  your  Lordship  in  holding  that  the  deposition 
by  the  claimant  does  not  make  out  either  of  these 
two  propositions — (1)  that  he  has  no  beneficial  in- 
terest ;  and  (2)  that  he  has  not  the  right  to  exercise 
his  vote  as  he  thinks  proper. 

The  judgment  of  the  Sheriff  was  aooordingly 


Expenses. 

In  respect  that  neither  party  moved  the  Court  for 
expenses,  both  having  been  successful  in  a  like 
number  of  appeals,  the  Court  found  none  due. 

Agents  for  Appellant— J.  ft.  F.  Anderson,  W.8. 

Agent  for  Bespondent^D.  J.  Macbrair,  S.S.C. 


WIGTOWNSHIRE. 

M'CHLERT  V.  COWAN. 
Voter— SegUter,    A  party  whose  name  had  been 
expunged  from  tne  rej;ister,  restored  of  con- 
sent (»  parties,  by  mmute  and  without  dis- 
cussion. 
This  was  an  appeal  against  a  judgment  of  the 
Sheriff  of  Wigtownshire,  expunging  the  name  of 
the  i^ipeUant  from  the  register  of  voters  for  the 
countv. 

R.  V.  Campbell,  for  the  appellant,  stated  that 
parties  had  agreed  that  the  name  of  tiie  appeUant 
should  be  restored  to  the  roll ;  and  a  minute  to  that 


effect,  signed  by  the  counsel  and  agents  for  the 
parties,  was  given  in. 

The  Court  allowed  the  minute  to  be  received, 
and  of  consent  and  without  discussion  ordered  the 
judgment  of  the  Sheriff  to  be  reversed. 

Counsel  for  Appellant — R.  V.  CampbeU.  Agents 
—Maitland  k  Lyon,  W.S. 

Counsel  for  Respondent  —  Stair  A.  Agnew. 
Agent— James  Renton,  Junior,  S.S.C. 


Friday^  Nov.  80. 
FIRST      DIVISION. 

LORD  ADVOCATE  AND  BARBOUR  V.  LANG. 
Crown — Prerogative — Tax — BepcUr  of  Pavement. 
Held  (diss.  Lord  CurriehiJl)  that  the  Crown, 
as  proprietor  of  heritages,  was  not  bound  to 
implement  the  obHgauons  imposed  on  pro- 
prietors in  regard  to  foot  pavements  by  the 
Glasgow  Police  Act,  these  being  of  the  nature 
of  a  tax  or  assessment. 
The  question  raised  in  this  case  is,   whether, 
under  the  Glasgow  Police  Act,  1862,  the  Crown  is 
bound  to  maintain  and  keep    in  repair  the  foot 
pavement  of  the  Gallowgate  of  Glasgow,  adjoining 
the  Glasgow  Infantry  Barracks,  which  belonged  to 
the  Crown,  and  are  occupied  by  it  through  its  ser- 
vants for  the  public  service. 

The  Glasgow  Infantry  Barracks,  which  are 
situate  in  the  Gallowgate  of  Glasgow,  are  enclosed 
within  a  high  wall,  which  forms  the  boundary  of 
the  Crown's  property.  The  foot  pavement  in  ques- 
tion is  beyond  the  Crown's  property.  This  is 
admitted. 

At  the  time  of  the  proceedinss  after  mentioned, 
the  bairacks  were  occupied  by  the  suspender. 
Major  R.  D.  Barbour,  as  Barrack-Master,  acting 
under  the  instructions  of  the  Secretary-at-War. 
It  is  not  alleged  that  he  had  any  beneficial  occupa- 
tion of  the  barracks. 

In  the  year  1863,  the  foot  pavement  in  Gallow- 
gate, adjoining  the  barracks,  fell  into  disrepair. 
The  Superintendent  of  Streets,  or,  as  he  is  called 
in  the  Act,  the  Master  of  Works,  in  terms  of  sec- 
tions 322  and  326,  called  upon  Major  Barbour,  as 
occupant  of  the  barracks,  to  repair  the  pavement. 
On  his  failing  to  do  so,  the  respondent,  John  Lang, 
as  Procurator-Fiscal  of  the  Dean  of  Guild  Court  of 
Glasffow,  presented  a  petition  to  the  Dean  of 
Guild  setting  fortii  the  condition  of  the  pavement, 
and  the  rerasal  of  Major  Barbour  to  repair  the 
same,  though  called  upcm  by  the  Master  of  Works 
to  do  so.  The  Procurator-Fiscal's  petition  con- 
cluded with  an  application  to  the  Dean  of  Guild 
for  a  warrant  to  execute  the  necessary  repairs ; 
and  the  Dean  of  Guild  was  asked  thereafter  to 
ascertain  and  fix  the  cost  of  the  repairs,  and  de- 
oem  against  Major  Barbour  for  the  same,  and  also 
to  awm  the  expenses  of  the  petition  against  Major 
Barbour. 

This  application  was  made  in  terms  of  the  380th 
section  of  the  Act,  which  runs  as  follows  : — **  If 
all  the  proprietors  to  whom  notice  has  been  given, 
and  who  nave  not  relieved  themselves  from  lia- 
bility in  manner  hereinbefore  provided,  fail  to 
comply  as  aforesaid  with  the  requisition  con- 
tained in  such  notice,  it  shall  be  lawful  for  the 
Procurator-Fiscal  to  enforce  the  same  at  any  time 
by  applying  to  the  Dean  of  Guild  for  a  warrant  to 
execute  the  work  therein  specified ;  and  the  Dean 
of  Guild  shall,  upon  a  certificate  by  the  Master  of 
Works  that  a  notice  had  been  duly  given,  and 
upon  a  certificate  by  the  clerk^^tiiat  no  objections 
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had  been  lodged  thereto,  or  upon  a  certificate  by 
the  aaseasor  or  by  the  clerk  of  court  that  any  ob- 
jectionB  thereto  had  been  duly  disposed  of,  grant 
a  warrant  to  execute  such  work,  and  shall  there- 
after ascertain  and  fix  the  cost  thereof,  and  decern 
against  the  said  proprietor  or  proprietors  to  whom 
notice  was  given,  or  sudi  of  them  as  have  not  re- 
lieved themselves  from  liability  in  manner  herein- 
before provided;  for  the  proportions  of  such  cost 
due  by  them,  and  may  award  expenses  to  or 
against  any  of  the  parties  to  such  application ;  but 
no  such  application  shall  operate  as  a  relief  to  any 
proprietor  or  proprietors  from  liability  for  any 
penalties  which  had  been  incurred  by  him  or  them 
previous  to  the  date  thereof."  The  Dean  of  Guild, 
on  consideration  of  the  petition,  granted  warrant 
as  craved  to  the  respondent  to  execute  the  repairs  ; 
and  after  their  completion  awarded  the  expenses 
of  the  repairs  and  of  the  petition  against  Major 
Barbour,  who,  with  the  concurrence  of  the  Lord 
Advocate,  acting  on  behalf  of  her  Majesty  and  the 
War  Department,  now  brings  a  suspension  of  a 
charge  toUowing  on  the  decree  of  tne  Dean  of 
Guild. 

The  case  is  a  good  deal  simplified  by  admissions 
on  both  sides.  On  the  one  hand,  the  suspenders 
admit  that  had  the  Crown  not  been  called  in  ques- 
tion, the  proceedings  of  the  respondent  would 
have  been  fully  justified  by  the  powers  conferred 
upon  him  by  the  Act.  On  the  other  hand,  the 
respondent  expresses  himself  willing  to  waive  all 
distinction  for  the  purooses  of  this  case  between 
Major  Barbour  ana  the  Crown  itself.  The  ques- 
tion, therefore,  is,  whether  or  no  the  Crown  is  sub- 
ject to  the  provisions  of  the  Glasgow  Police  Act, 
which  relate  to  the  repair  and  maintenance  of  foot 
pavements. 

The  Lord  Ordinary  (Ormidale)  sustained  the 
reasons  of  suspension. 

The  responaent  reclaimed. 

After  an  oral  hearing  last  winter  session,  the 
Court  ordered  written  argument. 

In  his  revised  case, 

A.  B.  SuAND  (with  him  A.  R.  Clark),  for  the 
respondent,  ai^^ed — It  is  conceded  that  the  Crown 
is  not  liable  m  payment  of  any  tax  or  impost, 
whether  imposed  by  a  general  or  local  Act.  But 
the  obligation  to  repair  pavement  is  not  a  tax,  but 
a  police  reg^ation  whicn  the  Crown  is  bound  to 
observe  as  much  as  any  other  proprietor  situated 
within  the  operation  of  the  Glasgow  Police  Act. 
Further,  the  Crown  is  by  the  Act  made  liable  for 
the  burden  by  such  necessary  implication  as  is 
equivalent  to  an  express  declaration  that  the 
Crown  shall  be  bound  b^  the  Act.  Crown  pro- 
perty is  liable  to  limitations  by  means  of  servi- 
tudes, and  if  this  obligation  is  not  exactly  of  the 
nature  of  a  servitude,  the  same  law  is  applicable 
to  it.  It  is  a  burden  on  property  arismg  from 
neighbourhood,  and  there  is  no  principle  under 
which  the  Crown  can  claim  exemption  from  it. 
There  are  other  obligations  under  the  Act  in 
which  the  Crown  is  hable,  such  as  the  mainten- 
ance of  sewers  and  chimneys  in  an  efficient  state  of 
repair,  and  this  burden  is  of  the  same  nature. 
Chitty  on  Prerogative  of  the  Crown ;  King  v. 
Archbishop  of  Anoagh,  I5th  Nov.  1721,  Leach's 
Mod.  Rep.,  vol.  viii.,  p.  6 ;  Crown  v.  Magistrates  of 
Inverness,  Jan.  29,  1856,  18  D.  366,  371  ;  Bell's 
Prin.,  sees.  979,  964,  973,  Ersk.  Inst.,  ii  9.  2  ; 
Glasgow  Police  Act,  1862. 

In  the  revised  case  for  the  Crown, 

Lord  Advocate  Moncreiff  and  H.  J.  Mon- 
CRAF7  answered — By  reason  of  its  royal  preroga- 
tive, the  Crown  enjoys  immunity  from  all  taxa- 


tion, and  is  bound  by  no  Act  of  Parliament, 
whether  of  a  general  or  local  nature,  by  which  it 
has  not  expressly  consented  to  be  bound.  No  sneh 
consent  has  been  ffiven  in  regard  to  the  Glasgow 
Police  Act,  and  therefore  the  Crown  is  not  liable 
in  the  obligation  sought  to  be  enforced,  because  it 
is  practical  v  of  the  nature  of  a  tax.  The  mode  in 
which  the  obligation  is  imposed  under  the  Act  does 
not  in  any  way  affect  its  character.  The  analogy 
which  the  respondent  draws  from  other  sections  of 
the  Act  is  not  in  point,  because  these  regulationB 
are  directed  to  obligations,  the  breach  of  which 
would  amount  to  qtuui  deUctaf  which  it  is  not 
contended  the  Crown  could  commit  with  impunity. 
Bacon's  Abridgment  woe  Prerogative,  voL  vi.,  462, 
No.  5 ;  Chitty,  383 ;  Advocate-General  v.  the 
Commissioners  of  Police  of  Edinburgh,  22d  Jan. 
1850,  12  D.  456  ;  11  and  12  Vict.,  cap.  113 ;  Rex 
r.  Cook,  3  Term.  522  ;  Attomey-General  v.  Hill, 
2  Meeson  and  Welsby,  170 ;  Master  of  Trinity 
House  V.  Clark,  4  M.  and  Sel.,  291  ;  Advocate- 
General  V.  Garioch,  12  D.  447  ;  Mayor  of  Wey. 
mouth  V,  Nugent,  25th  Jan.  1865,  11  Jur.  N.  S. 
466  ;  6  Geo.  IV.,  cap.  116,  Bell's  Prin.  sees.  964, 
965,  966,  967  ;  Netherton  v.  Wavel,  3  B.  and  Aid. 
21  ;  23  Henry  VIII.,  c.  5  ;  Ghis.  PoUce  Act,  1862. 

At  advising. 

Lord  pREsiDEyT — ^This  case  raises  the  question 
of  the  liability  of  the  Crown  to  defray  the  expense 
of  repairing  the  foot  pavement  opposite  to  the 
barracks  in  the  Gallowgate  of  Glasgow.  The 
Police  Act  in  Glasgow  (25  and  26  Vict,  cap.  204), 
provides  by  section  3212  that  the  foot  pavements 
of  streets  shall  be  made  and  repaired  by  the  ad- 

{'oining  proprietors.  That  is  an  ooligation  imposed 
>y  statute.  Failing  that,  the  pavement  is  repaired 
at  the  instance  of  a  public  officer,  who  recovers 
pajrment  from  the  party  failing.  Although  the 
Act  is  a  recent  one,  the  mode  of  repairing  is  of  a 
primitive  kind,  and  is  scarcely  in  accordance  with 
the  modem  notion  of  doing  these  things.  If 
this  had  been  an  act  providi^  for  an  assessment 
for  repairing  the  pavement,  it  is  very  clear,  ac- 
cording to  the  principle  which  was  laid  down  in 
the  f^inbu^h  case,  that  the  Crown  would  not 
be  liable.  The  Crown  is  bound  by  no  tax  im- 
posed by  Act  of  Parliament,  whether  general  or 
local,  by  which  it  is  not  made  expressly  liable, 
or  to  which  it  gives  its  consent.  But  in  the  pre- 
sent case  there  is  no  direct  assessment,  and  there 
is  practically  no  difference  between  one  mode  of 
imposing  the  obli^tion  and  the  other.  In  the  one 
case  each  party  is  liable  to  make  and  repsdr  the 
foot  pavement  opposite  to  his  property ;  in  the 
case  of  a  general  assessment,  eacn  portion  is  pud 
out  of  a  general  fund.  There  is  a  differenoe  in 
fact,  but  is  there  any  difference  in  law  ?  The  obli- 
gation in  this  case  is  not  deducible  from  the  titles 
of  the  Crown,  it  is  an  obligation  imposed  by  Act 
of  Parliament  on  proprietors,  which  makes  no 
mention  of  the  Crown.  Now,  I  do  not  see  any 
sufficient  ground  for  distiimuishing  the  case  of  an 
Act  of  Parliament  which  directs  each  individaal 
to  repair  his  pavement  opposite  his  proper^,  and 
an  Act  whicn  imposes  a  money  obligation  for  the 
purpose  of  repairs  generally.  And  on  that 
ground,  as  this  Act  imposes  no  obligation 
on  the  Crown,  I  think  the  Crown  is  not  liable. 
There  may  be  inconveniences  arising  out  of  this 
view,  for  uie  statute  provides  no  other  means  of 
effecting  the  repairs  otherwise  ;  but  that  must  be 
regarded  simply  as  an  omission  in  tiie  Act.  It 
cannot  disturb  the  general  principle  that  no 
impost  can  be  imposed  on  the  Crown  by  Act  of 
Parliament  when  it  is  not  a  consenting  pwty. 
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Lord  CiTRRiZHiLL — This  a  proceas  of  suspenaion 
of  a  decree  of  the  Dean  of  Guild  Court  of  Glasgow 
for  payment  of  a  sum  of  £37,  10a.  6d.,  expended 
by  the  charger,  the  Procurator-Fiscal  of  that 
Court,  in  repairing  a  piece  of  foot  pavement  in 
front  of  the  Barracks  of  Glasgow.  That  decree 
was  obtained  ib  virtue  of  the  Glasgow  Police  Act 
(25  and  26  Vict.,  c.  204,  sec.  322).  That  Act  re- 
quires every  "  proprietor  of  a  land  or  heritage " 
adjoining  any  public  street  in  Glasgow  to  form  in 
a  suitable  manner,  and  from  time  to  time  to  alter, 
repair,  or  renew,  to  the  entire  satisfaction  of  the 
Master  of  Works,  a  foot-pavement  in  the  road  or 
street  opposite  to  such  land  or  heritage.  The 
party  who  is  to  perform  that  obligation  under  the 
denomination  of  the  proprietor  of  the  adjoining 
land  and  heritage,  is  pointed  out  by  the  interpreta- 
tion clause  (being  sec.  4)  of  the  Act,  whereby  it  is 
enacted  that  **uie  expression  land  or  heritage" 
shall  mean  a  land  or  heritage  *'  separately  valued, 
or  entered  in  the  vcduaMon  roll  as  separately  occu- 
pied ;'*  and  that  *'the  expression  valucUum  roll 
ahall  mean  the  valuation  roll  made  up  in  pursu- 
ance of  the  Acts  for  the  valuation  of  lands  and 
heritages  in  Scotland  for  the  time  being."  And 
the  party  who  is  so  entered  in  that  roll  as  the 
proprietor  of  the  land  and  heritage  of  which  the 
Darracks  consists,  is,  as  I  understand,  the  Oown, 
or  the  barrack-master  as  representing  the  Crown. 

It  appears  from  the  record  that  the  Crown,  as 
the  owner  of  the  land  and  heritage,  had  formed  a 
foot  pavement  opposite  the  same;  that,  havine 
aUowed  it  to  faff  into  disrepair,  the  Master  of 
Works,  in  conformity  with  the  322d  section  of  the 
Act,  sent  a  notice,  dated  4th  December  1864,  ad- 
dressed to  the  Barrack-Master,  as  representing  the 
Crown,  requiring  the  requisite  repairs  to  be  made  ; 
that  that  requisition  not  having  been  comphed 
with,  the  Procurator-Fiscal  of  the  Dean  of  Guild 
Court  presented  a  petition  to  that  Court  for  war- 
rant to  execute  the  work,  to  fix  the  cost  thereof, 
and  to  decern  against  the  Barrack-Master  for  the 
same  ;  that  no  objection  having  been  made  to  that 
petition,  the  warrant  prayed  for  was  granted  ;  that 
the  Procurator-Fiscal  accordingly  got  the  opera- 
tions performed  by  a  tradesman,  and  advanced 
payment  of  the  expense,  amounting  to  £37,  lOs.  6d. ; 
and  that  the  Dean  of  Guild  accordmffly  pronounced 
the  decree  in  question,  ordaining  that  advance  to 
be  reimbursed  to  him.  That  is  the  decree  which 
is  now  sought  to  be  suspended. 

The  ground  of  suspension  which  is  pleaded  is 
that  her  Majesty,  and  the  suspender  as  represent- 
ing her,  is  not  liable  to  repay  that  expense,  in  re- 
spect that  the  Crown  has  an  immumty  from  the 
payment  of  taxes  in  cases  where  it  is  not  expressly 
named  in  the  statute  imposing  them.  There  is  no 
doubt  that  such  an  immunity  from  the  payment  of 
taxes  is  a  prerogative  of  the  Crown,  and  the  ques- 
tion is,  whether  the  obligation  to  perform  such  an 
operation,  and  to  reimburse  the  expense  which 
may  be  laid  out  on  competent  authority  in  per- 
forming it,  on  behalf  of  the  Crown,  falls  under  the 
operation  of  that  immunity?  To  enable  me  to 
solve  this  question,  I  have  endeavotired  to  ascer- 
tain upon  what  this  immunity  of  the  Crown  rests 
in  the  law  of  Scotland.  So  far  as  I  have  been 
able  to  discover,  it  is  not  upon  any  statute.  Nor 
does  it  appear  to  have  been  part  of  the  common  law 
of  Scotland  before  the  union  of  the  kingdoms.  For 
example,  the  land  tax  payable  under  the  Supply 
Acts  was  then  an  important  part  of  the  public  re- 
venue ;  but  the  Crown  had  not  an  immunity  from 
payment  of  the  quota  of  such  taxes  corresponding 
to  the  lands  and  heritages  which  belonged  to  it,  as 


appears  from  the  enactments  in  the  statute  42  Geo. 
IlL,  c.  116,  s.  131,  which  contains  special  regula- 
tions for  allowing  that  quota  to  be  redeemed.  So 
far  as  I  can  ascertain,  this  immunity  from  the  pay- 
ment of  taxes  which  the  Crown  has  unquestion- 
ably now  acquired,  has  been  derived  from  usa^. 
The  question  is,  does  the  obligation  in  question 
fall  under  that  immunity  ? 

In  the  consideration  of  this  question,  two  cha- 
racteristics of  this  obli^tion  must  be  kept  in  view. 
One  of  these  is  that  it  is  not  an  obligation  to  pay 
money  imposed  as  a  tax.  It  is  an  obligation  ad 
factum  proMtandwn  to  make  or  repair  a  stripe  of 
a  foot  pavement.  The  statute  provides  that  if  the 
obligant  fail  to  perform  that  obligation,  the  per- 
formance of  it  may  be  enforced  by  the  IVocurator- 
Fiscal  of  the  Dean  of  Guild  Couii,  obtaining  from 
that  Court  first  a  warrant  to  perform  the  work, 
and  thereafter  a  decree  for  the  cost  thereof.  The 
suspender  denominates  that  remedy  a  commuta- 
tion of  a  tax.  But  that  is  not  its  character.  Even 
if  that  remedy  could  be  denominated  a  commuta- 
tion, what  would  be  commuted  would  be  an  obli- 
gation to  perform  a  piece  of  work,  not  to  pay  a 
tax.  But  it  is  a  mode  of  enforcing  specific  perform- 
ance of  the  obligaiion  by  having  the  prescribed  work 
actually  executed  tX  the  expense  of  the  obligant^ 
not  a  commutation  of  that  obligation  into  some- 
thing else.  It  is  similar  to  the  remedy  which  our 
law  provides  for  enforcing  performance  of  the 
statutory  obligation,  which  is  incumbent  on  the 
heritors  of  a  parish  to  rebuild  or  repair  a  parish 
chn-ch,  and  which  consists  in  the  Presbytery 
granting  first,  authority  to  tradesmen  to  perform 
the  work,  and  next  a  warrant  to  levy  from  the 
heritors  the  expense  of  the  work.  In  neither  case 
is  the  expense  payable  by  the  oblieants  a  com- 
mutation tax  or  anything  else  than  the  expense  of 
performing  their  legal  obliffation. 

Another  chardcteristic  of  this  obligation  is  that 
it  is  exclusively  incumbent  upon  the  party  who  is 
proprietor  of  that  land  or  neritage  to  which  the 
stnpe  of  foot  pavement  to  be  made  or  repaired  im- 
mediately adjoins.  On  the  one  hand,  the  obli^- 
tion  is  limited  to  the  operation  of  making  or  repair- 
ing that  specific  portion  of  the  foot  pavement.  On 
the  other  nand,  no  other  party  whatever  is  bound 
to  nuJLe  or  repair  that  portion  of  the  foot  pave- 
ment— in  so  much  that,  if  the  operation  be  not 
performed  by  him,  that  portion  of  the  foot  pave- 
ment must  be  left  for  ever  unmade,  or  in  its  state 
of  disrepw ;  and  this  relation  of  the  Police  Act 
must  to  that  extent  be  inoperative. 

I  do  not  think  that  an  obligation  to  perform 
such  a  specific  obligation  ad  f actum  praestandum 
falls  under  the  denomination  of  a  tax,  or  that,  as 
such,  it  falls  under  the  Crown's  immunity  from  the 
payment  of  taxes.  And,  accordingly,  so  far  as  I 
know,  there  is  no  precedent  or  auuiority  for  ex- 
tending that  immunity  to  such  an  obligation.  All 
the  cases  quoted  in  the  pleadings,  referred  only  to 
the  payment  of  money  taxes.  Nor  is  it  alleged 
that,  accordinja;  to  the  usage  which  appears  to  be  the 
only  foundation  for  this  royal  immunity,  it  has 
ever  been  extended  to  such  an  obligation.  On  the 
contrary,  it  is  admitted  in  the  record  and  in  the 
pleadings  that  the  usage  has  been  the  very  reverse  ; 
that  the  Crown  has  hitherto  always  been  in  use  to 
perform  such  obligations,  and  indeed  that,  in  con- 
formity with  that  usage,  this  very  stripe  of  foot 
pavement  was  made  by  the  Crown. 

The  respondent  says  that  if  the  Legislature  had 
enacted  that  the  foot  pavements  in  Glugow  should 
be  made  and  repaired  by  means  of  a  money  assess- 
ment imposed  upon  the  owners  of  all  the  lands 
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and  heritages  in  the  city,  the  Grown  would  h»ye 
been  exempted  from  paying  any  portion  of  such 
assessment ;  and  that  it  makes  no  difference  al- 
though the  same  object  is  appointed  to  be  effected 
in  a  aifferent  form.  But  supposing  that  in  that 
case  the  Crown  would  have  naA  such  immunity 
(and  probably  it  would)  this  would  have  arisen 
only  because  the  object  would  have  been  effected 
by  the  Legislature  having  thought  proper  to  effect 
its  object  not  by  imposing  on  eacn  proprietor  of 
the  lands  and  heritages  a  separate  obligation  to 
perform  a  specific  piece  of  work  on  ground  adjoin- 
ing his  own  property,  but  by  imposing  a  money 
tax  on  the  community  indiscriminately.  And  in 
the  next  place,  these  two  modes  of  effecting  the 
object  would  have  led  to  essentially  different  re- 
sults if  in  both  cases  such  an  immunity  should 
operate  ;  because,  on  that  supposition,  in  the  one 
case  the  foot  pavement  would  be  actually  made  or 
repaired,  although  the  expense  would  be  borne  by 
the  owners  of  other  lands  and  heritages  in  the  dt  v, 
whereas,  in  the  other  case,  that  pavement  would 
be  left  for  ever  unmade,  or  in  disrepair. 

The  respondent  farther  maintains  that  the 
Crown  is  not  bound  to  perform  this  obligation  be- 
cause it  is  not  named  in  the  statute  as  oeing  the 
obligant.  The  rule  that  the  Crown  requires  to  be 
so  named  in  a  statute  in  order  to  render  a  burden 
thereby  imposed  upon  it  effectual  is  liberally  in- 
terpreted. To  use  the  words  of  Dwarris  in  his  trea- 
tise on  statutes  (p.  525) — "  Though  it  is  said  that 
the  Kin0  shall  not  be  bound  bv  a  statute  (whether 
affirmative  or  native)  which  does  not  expressly 
name  him,  yet,  if  there  be  equivalent  woros,  or  if 
the  prerogative  be  included  by  necessary  impUca- 
tion,  it  would  seem  to  admit  of  a  different  con- 
struction." In  my  opinion,  there  are  equivalent 
words  in  this  statute  m  as  much  as  it  expressly  re- 
quires the  stripe  of  foot  pavement  adjoining  the 
barracks  to  be  made  and  repaired  by  the  party  who 
is  named  in  the  statutory  Valuation  Roll  as  being 
the  owner  of  that  land  and  heritage  ;  and  the 
Crown  is  the  party  who  is  named  as  being  ite 
owner  in  the  document  so  expressly  referred  to  by 
the  statute.  This  express  r^erence  in  the  statute 
itself  to  the  entry  in  that  valuation  roll  for  the  name 
of  the  obliffant  upon  whom  this  obligation  is  im- 
posed, is  &lly  equivalent  to  a  nomination  of  that 
partv  in  the  statute  And  it  is  necessarily  im- 
plied that  that  party  is  to  perform  the  obli^tion  ; 
because  otherwise  it  would  never  be  penormed 
by  any  party,  and^  tiie  enactment  quoad  tne  subject 
in  question  would  be  a  nuUity. 

I  therefore  think  that  the  reasons  of  suspension 
oushtto  be  repelled. 

Lord  DsAS — I  agree  with  your  Lordship  in  the 
chair.  I  am  not  prepared  to  sav  that  all  that 
belonged  to  the  Crown  in  England  belongs  to  the 
Crown  in  ^Scotland ;  for  the  Union  was  one 
between  two  equal  and  independent  stetes,  and 
there  would  be  lust  the  same  ground  for  sayinff 
that  all  that  belonged  to  the  Crown  in  Scotland 
before  the  Union  should  now  belong  to  the  Crown 
in  England.  But,  however  that  may  be,  since 
the  Union  the  exemption  of  the  Crown  from  taxa- 
tion has  been  reoomsed  in  Scotland  bv  a  series  of 
authorities  both  nere  and  in  Engpumd.  The 
exemption  of  the  Crown  from  all  general  taxation 
has  long  been  reoognised,  and  in  the  case  of  the 
Magistrates  of  Edinburgh  (1850)  it  was  decided 
that  the  same  exemption  applies  to  local  taxes. 
That  leaves  only  the  question  whether  there  is 
any  difference  in  principle  between  the  obligation 
said  to  be  incumbent  on  all  the  proprietors,  and 
the  obligation  calling  upon  them  to  do  the  same 


thing  in  the  wav  of  a  local  texation.  I  don't  tee 
an  V  sufficient  difference.  I  think  if  the  Grown  is 
liable  in  one  case,  it  is  liable  in  the  other.  The 
pavement  may  be  provided  for  by  assessment,  or 
m  the  way  it  is  done  here,  but  the  burden  laid 
on  the  Crown  appears  to  me  the  same  in  both 
cases.  It  may  l^  that  if  the  Crown  is  pot  liable 
to  repair  the  pavement  there  is  no  other  provi- 
sion for  that  purpose  in  the  stetute.  But  if  that 
be  so,  that  is  only  an  omission  in  the  Act.  It 
may  be  that  it  has  not  been  specially  decided  that 
the  same  rule  applies  in  both.  But  is  there  any 
distinction  ?  Suppose  the  case  of  stetute  labour. 
I  don't  know  that  the  Grown  is  liable  in  statute 
labour.  It  consisted  originally  of  a  service  bv 
occupiers,  and  money  was  paid  in  lieu  of  it,  whidi 
was  }ust  a  conversion  of  this  servioe.  I  don't  see 
that  the  barrack-master  would  be  liable  in  such 
servioe  any  more  than  he  is  liable  to  repair  the 
pavement  opposite  the  barracks. 

Lord  Ardscillajt — If  this  case  had  turned  on 
the  direct  right  to  levy  a  tex  or  assessment  from 
the  Crown,  uiere  is  abundance  of  clear  authority 
to  support  a  decision  in  ite  favour.  It  is  vain 
to  raise  that  question  now,  for  the  cases  have 
clearly  settled  it,  and  they  clearly  exclude 
the  notion  that  in  this  year  1866,  and  in  tlus 
United  Kingdom,  there  is  any  different  law  in 
any  part  of  the  kingdom  as  to  the  obligation  of 
the  Crown.  Since  the  Union  the  law  must  be  the 
sime  in  England  as  in  Scotland.  Further,  I  think 
that  the  nght  of  the  Crown  to  immunity  from 
taxation,  unless  it  is  named  in  an  Act  of  Pailia- 
ment,  or  has  consented  to  take  on  itself  the  obli- 
gation, is  a  very  important  part  of  the  Royal  pre- 
rogative, and  eminently  in  accordance  with  sound 
constitutional  principle,  because  it  is  the  true 
counterpart  of  the  neht  of  the  subject  to  be  free 
from  texation  imposed  by  the  Crown  without  the 
assent  of  the  subject,  given  by  the  representotiye 
body.  It  is  most  important  to  preserve  this 
counterpart  in  our  nicely-balanced  constitetion. 
And  so  I  find  it  laid  down  in  all  the  authorities, 
in  Elngland,  from  the  time  of  Lord  Kenyon  and 
Lord  Abinger  down  to  the  judgment  of  Lord  Chief- 
Justice  Cockbum  in  1865  ;  and  in  Scotland  I  find 
such  distinguished  Judges  as  Lord  Fullerton,  Lord 
Jeflfrey,  and  Lord  Ivory,  concurring  in  I860  iu 
the  same  view.  And,  therefore,  I  think  that 
there  is  no  doubt  that  the  immunity  of  the  Oown 
reste  upon  established  principle ;  and  the  second 
question  is  not  attended  with  much  difficulty.  Is 
tne  mode  of  levying  the  tax  in  Glasgow  to  put 
the  Crown  in  a  different  position  there  from 
what  it  is  in  Edinbuivh  or  any  other  place  ?  If 
the  Crown  is  not  liable  for  direct  texation,  can  a 
defeat  of  its  constitutional  prerogative  be  effected 
merely  by  a  change  in  the  mode  of  levying  the 
assessment  ?  That  would  be  a  very  tnmsparent 
artifice.  It  is  just  an  indirect  mode  of  doiiurindi- 
rectly  what  could  not  be  done  directly.  There- 
fore, I  think  that  this  impost  on  the  Crown  is  not 
lawfully  laid. 

Agent  for  the  Crown— William  Waddell,  W.S. 

Agente  for  the  Respondent— Campbell  &  Smith, 
S.S.C. 

BIHRELL  V,  M'CULLOOH,  et  e  oontro. 

ArbitraUon —  UUra  Fines  Submiasi,    Circumstanoes 

in  which  held  that  an  arbiter  had  not  exceeded 

his  powers. 

These  were  conjoined  actions  for  payment  of  a 

sum  found  due  under  a  decree-arbitral,  and  for 

reduction  of  the  decree.    The  parties  were  Geoise 
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Birrell,  comminion  merchant,  Glasgow,  and  Wil- 
liam M'Onlloch,  fiBhcnrer  and  merchant,  Glasgow. 

The  circumstanoes  were  thus  stated  in  the  note 
to  the  Lord  Ordinarjr'B  interlocutor : — 

'*  On  15th  May  1862,  the  pursuer,  George  Bir- 
rell, hired  his  vessel,  the  Jessie  Brown,  to  the 
defenders,  Messrs  M*Culloch  ft  Fvfe,  for  the 
period  of  one  month,  from  19th  May,  at  the 
freight  of  £150.  The  charter-party  bears  *  That 
tlie  said  steamer  shall  be  delivered  up  by  the  char- 
terers at  the  termination  of  this  charter-party  at 
Griasgow,  Ardrossan,  Bowling,  or  Ballycastle,  in 
charterers'  option  ;  and  should  she  nofc  be  deli- 
vered to  owner  at  expiry  of  one  month,  from  being 
on  her  voyage,  then  £5  per  day  to  be  paid  by  the 
charterers  for  the  extra  time,  and  afterwards  at 
the  rate  of  £8  per  day  till  she  is  delivered,  unless 
the  parties  to  this  charter  agree  to  a  new  charter 
party.'  The  meaning  of  this  stipulation  seems  to 
the  Lord  Ordinary  not  obscure.  The  vessel  was 
deliverable  at  the  close  of  a  month  from  19th  May. 
But  she  might  possibly  be  then  on  a  voyage  ;  and 
it  was  agreed  that,  till  she  completed  her  voyage, 
X6  per  day  was  to  be  paid  for  the  extra  time. 
Any  after  detention  was  to  be  at  the  rate  of  £8 
per  day.  On  17th  June,  the  defender,  M*Cullooh, 
telegraphed  from  Liverpool  a  request  for  a  week's 
further  use  of  the  vessel  at  the  same  rate  per  day, 
and  this  was  aoceded  to.  The  vessel  was,  how- 
ever, not  delivered  back  to  the  owner  till  some 
time  after  the  expiry  of  this  week.  It  is  said  that 
she  had  met  with  an  aocident,  which  made  some 
repairs  necessarv.  The  parties  differed  as  to  the 
entire  sum  to  be  paid  to  the  owner.  By  the 
terms  of  the  charter-party  it  was  provided,  *  That 
should  any  difference  arise  between  the  parties  to 
this  contract  as  to  its  terms,  either  in  pnnciple  or 
detail,  they  hereby  a^ree  to  refer  the  same  for 
arbitration  to  Mr  John  Jamieson,  fishcnrer  in 
Gla^ow,  whose  decision  will  be  final  in  all  matters 
of  dispute.'  Mr  Jamieson  was  accordingly  applied 
to,  and  he  pronounced  the  decree-aibitral  for  a 
balance  as  due  to  the  owner,  on  which  Mr  Birrell 
now  sues,  and  which  Mr  M'Cnlloch  has  brought 
nnder  reduction.  The  ground  of  reduction  is,  in 
substance,  that  bj  the  agreement  made  by  tele- 
gram for  an  additional  week's  use,  a  new  contract 
was  made,  not  containing  the  conditions  of  the 
original  oharter-party,  and,  inter  alia^  not  con- 
taming  the  the  agreement  to  refer  ;  and  that  the 
arbiter  had  no  power  to  enter  on  the  matter  decided 
by  him." 

The  Lord  Ordinarv  (Kinloch)  repelled  the  rea- 
sons of  reduction,  and  in  the  other  action  decerned 
against  the  defender  as  conclnded  for.  In  his  note 
he  observed  : — **  It  i^pears  to  the  Lord  Ordinary 
that  this  ground  of  reduction  is  wholly  untenable. 
Nothing  was  done  by  the  telegram  except  to 
^ve  the  charterers  the  benefit  of  a  fixed  extra 
time  for  re-delivery— viz.,  a  week  additional,  at 
the  primary  rate  of  £5  per  day.  To  this  extent 
the  onartersrs  wore  freed  from  any  question  as  to 
the  rate  per  day  to  be  paid.  In  other  words,  the 
fixed  period  of  the  contract  was  prolonged  for  a 
week  nirther.  But  this  did  not  unply  that  the 
contract  was  qualified  to  anjr  other  eneot,  far  lest 
that  it  was  entirely  set  aside.  At  the  utmost, 
there  was  a  qualificatioQ  of  the  contract — there 
was  no  innovation.  It  had  a  supplementary 
danse  added  to  it,  nothing  more.  The  Lord 
Ordinary  oonsiders  the  contract  to  have  remained 
generally  in  n&donbted  validity ;  and  amongst  its 
subsisting  stipulations  to  be  that  providing  for  a 
reference  to  Mr  Jamieson.  It  was  saiduiatby 
the  refereoee  clause,  Mr  Jamieson  had  only  power 


to  declare  the  terms  of  the  contract,  and  could 
not  issue  a  decree  for  a  specific  sum.  The  Lord 
Ordinary  thinks  this  plea  extravagant.  A  refer- 
ence of  pecuniary  disputes  implies  a  proper  decree- 
arbitral  for  the  sum  found  due.  The  pursuer,  Mr 
Birrell,  maintained  that  all  challen^  of  the 
decree-arbitral  was  barred  by  the  conduct  of  the 
defender  in jzoing  on  before  the  arbiter  without 
objection.  l%ere  were  conflicting  averments  on 
this  head.  The  Lord  Ordinary  has  found  no 
occasion  to  inauire  into  the  matter  of  fact, 
being  fully  satisned  that,  supposing  the  challenge 
to  be  open,  it  is  destitute  of  good  foundation  on 
its  merits." 

M'Culloch  reclaimed. 

Thoms  (Gifford  with  him)  was  heard  for  the 
reclaimer. 

Spittal  (Culbk  with  him)  supported  the  Lord 
Ordinary's  interlocutor. 

The  Court  unanimously  adhered. 

Agent  for  Birrell— William  Mitchell,  S.S.C. 

Agent  for  M'Culloch— William  Officer,  S.S.C. 


SECOND    DIVISION. 

GLASGOW  OORPOBATION  WATEB  WORKS 
COMMISSIOKEBS  V.  HENBT. 

A  rbitration — Lands  Clauses  A  et—  Expenses.  Held 
(alt.  Lord  Ormidale)  that  in  an  arbitration 
under  the  Lands  Clauses  Act.  the  account  of 
a  clerk  to  the  arbitration  is  a  part  of  the  ex- 
penses of  the  arbiters,  which  under  Sect.  32 
the  promoters  are  in  all  cases  bound  to  defray. 

Mr  Jardine  Heniv,  trustee  on  the  sequestrated 
estate  of  the  late  John  Graham,  Esq.,  ot  Ballagan, 
in  1862  claimed  from  the  Glasgow  Corporation 
Water  Works  Commissioners  the  sum  of  £1071, 
14s.  fid.  as  compensation  in  respect  of  the  construc- 
tion of  their  works  through  limds  the  minerals  of 
which,  as  he  alleged,  belonged  to  him.  The  claim 
was  referred  to  arbiters,  one  of  whom  was  named 
by  each  party. 

The  findings  in  the  decree-arbitral  were  as  fol- 
lows : — **  Fint,  we,  the  said  arbiters,  hereby  find 
no  damages  or  compensation  due  to  the  saia  Jar- 
dine  Henrv,  as  trustee  foresaid,  under  or  in  respect 
of  the  said  deed  of  nomination  by  him,  and  nomi- 
nation of  arbiter  by  the  said  commissioners,  or 
subject-matter  thereof  ;  and,  second,  we,  the  said 
arbiters,  herebv  declare  that  the  expenses  of  the 
arbitration,  and  incident  thereto,  shau  be  bonie  by 
the  parties,  in  conformity  with  tiie  provisions  of 
the  Lands  Clauses  Consolidation  (Scotland)  Act, 
1846." 

By  section  32  of  the  Lands  Clauses  Consolidfttion 
(Scotland)  Act  it  is  provided  : — *'  All  the  expenses 
of  any  such  arbitration,  and  incident  thereto,  to  be 
settled  by  the  arbiters  or  overaman,  as  the  case 
may  be,  shall  be  borne  by  the  promoters  of  the 
nndertaking,  unless  the  arbiters  or  oversman  shall 
award  the  same  sum  as,  or  a  less  sum  than,  shall 
have  been  offered  by  the  promoters  of  the  under- 
taking, in  which  case  each  party  shall  bear  his  own 
expenses  incident  to  the  arbitration  ;  and  in  all 
cases  the  expenses  of  the  arbiters  or  oversman,  as 
the  case  may  be,  and  of  recording  the  decree-arbi- 
tral or  award  in  the  books  of  Council  and  Session 
shall  be  home  by  the  promoten  of  the  nndertak- 

The  Water  Commissioners  having  been  called  on 
to  pay  the  account  of  Mr  William  Traquair,  W.S., 
the  clerk  to  the  reference,  amounting  to  £92,  10s., 
they  did  so  under  rsssrvation  of  their  light  to  re- 
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cover  one-half  from  Mr  Henry,  and  then  raised 
thiB  action  against  him  for  relief  to  that  extent. 

They  aveired  in  Cond.  10. — "The  account  in- 
curred to  Mr  Traquair,  as  clerk  to  the  reference, 
before  referred  to,  is,  to  the  extent  of  one-half 
thereof,  part  of  the  defender*B  own  expenses  inci- 
dent to  tne  arbitration,  and  is  payable  oy  him,  the 
arbiters  having  awarded  him  nothing.  The  pur- 
suer not  only  repeatedly  called  upon  the  defender 
to  pay  his  share  of  the  said  account  before  settling 
with  Mr  Traquair,  but  he  has  also  since  then  re- 
quired the  defender  to  relieve  him  of  the  one-half 
of  the  said  account.  The  defender  refuses  or  de- 
lays to  do  so,  and  this  action  has  therefore  become 
necessary." 

The  defender  averred  in  Stat.  7.— "The  ac- 
count sued  for  consists  entirely  of  the  expenses  of 
the  arbiters  and  oversman.  It  embraces,  inter  aUa^ 
fees  paid  by  them  to  counsel  whom  they  consulted 
in  the  course  of  the  reference  on  a  question  of  law 
which  arose  between  the  parties,  for  their  guid- 
ance ;  and  of  railway  and  coach  fares,  and  hotel 
bill,  and  other  ^rsonal  expenses  incurred  by  the 
arbiters  in  visiting  the  works  ;  of  stamps  for  the 
decree-arbitral ;  of  postages,  and  the  expenses 
paid,  or  for  wluch  they  were  liable  to  their  clerk, 
for  drawing  the  decree-arbitral ;  and  attendances 
upon  them  during  their  deliberations.  None  of  the 
items  contained  m  said  account  were  incurred  by 
or  on  the  employment  of  the  defender,  but  are  en- 
tirely expenses  incurred  by  the  arbiters  themselves. 
The  shorthand  writer  was  not  employed  by  the 
defender,  nor  with  his  consent  or  concurrence. 
The  defender  was  not  consulted  as  to  his  employ- 
ment, nor  did  he  procure  from  him  a  copy  of  the 
notes  of  evidence  taken  by  him  at  the  proof." 

The  parties  havins  renounced  prooation,  the 
Lord  Orainary  (Ormiaale)  found  that  the  defender 
was  liable  in  relief  and  payment  to  the  pursuer  of 
one-half  of  the  foresaia  account  paid  to  Mr  Tra- 
quair, in  so  far  as  the  same  consists  of  proper 
charges  incurred  to  him  as  clerk  to  the  foresaid  re- 
ference ;  and  before  further  answer,  remitted  to  the 
auditor  of  the  Court  of  Session,  as  a  man  of  busi- 
ness, to  examine  Mr  Traquair's  account,  hear  the 
parties  thereon,  tax  the  same,  and  report  to  the 
Lord  Ordinary.     He  added  the  following 

"Note. — There  neither  was  nor  comd  beany 
dispute  as  to  the  obligation  of  the  parties  in  thu 
case  to  bear  their  own  expenses  incident  to  the 
arbitration.  But  the  defender  denied  that  the 
charges  of  Mr  Traquair,  the  clerk  to  the  reference, 
were  of  the  nature  of  expenses  *  incident  to  the 
arbitration,'  and  maintained  that  they  were  rather 
of  the  nature  of  '  expenses  of  the  arbiters,'  which 
the  Waterworks  Commissioners,  as  promoters  of 
the  undertaking,  were,  in  terms  of  section  32  of 
the  Lands  Clauses  Consolidation  Act,  bound  to  de- 
fray themselves.  There  might  be  some  difficulty 
in  determining  precisely  what  chai^ges,  if  any,  be- 
sides their  fees,  tall  under  the  expression  *  expenses 
of  the  arbiters,'  but  there  can  be  no  doul^  that 
both  parties  were  and  are  liable  to  the  clerk  to  the 
reference  in  payment  of  his  just  chai^ges,  each  hav- 
ing his  relief  against  the  other  to  the  extent  of 
one-half  thereof.  See  Mr  Bell's  Treatise  on  the 
Law  of  Arbitration,  and  authorities  cited  by  him, 
and  particulu-ly  the  case  of  Macfarlane,  29th  June 
1842,  4  D.  1459.  If  this  be  so,  it  appears  to  the 
Lord  Ordinary  that,  in  terms  of  the  statutory 
provision,  not  disputed  to  be  applicable  to  the  pre- 
sent case,  that  *  each  party  shall  bear  his  own  ex- 
penses incident  to  the  arbitration,'  the  liability  of 
the  defender  as  concluded  for  is  clear. 

"  The  only  point  attempted  to  be  made  on  the 


part  of  the  defender  to  the  contrary,  was  founded 
on  the  assum{)tion  that  the  arbiters  being  them- 
selves the  parties  liable  to  the  clerk  for  his  charges, 
such  charges  must  be  held  to  be  part  of  the  *  ex- 
penses of  we  arbiters  ;'  but  no  authority  whatever 
was  cited  in  support  of  the  defender's  assumption, 
which  the  Lord  Ordinary  holds  to  be  unfounded. 
He  does  not  suppose  it  was  ever  maintained  by  a 
clerk  to  a  reference  that  the  arbiters  were  perBon- 
ally  responsible  to  him  for  his  account  in  ap- 
pomting  the  clerk  to  a  submission  or  reference,  the 
arbiters  act  as  mandatories  or  ^uoM-mandatoriei 
of  the  parties,  and  in  virtue  of  the  powers,  express 
or  implied,  derived  from  them.  This,  as  well  as 
that  the  parties  are  liable  for  his  just  charges, 
must  be  assumed  to  be  always  known  to  the  clwk, 
and  therefore  on  their,  and  not  the  responsibiliW 
of  the  arbiters,  it  may  be  fairly  held  that  the  clerk 
has  accepted  of  the  appointment  and  performed  its 
duties.  The  Lord  Ordinary  understood  the 
counsel  for  both  parties  to  say  that  they  had  no 
objection  to  such  a  remit  as  that  now  made  to  the 
auditor. 

**  It  may  be  proper  to  add  that  the  defenders 
counsel  suggested  rather  than  seriously  maintained, 
that  even  supposing  the  principle  on  which  the 
Lord  Ordinary^s  interlocutor  proceeds  to  be  sound 
in  itself,  and  applicable  to  the  case  of  the  same  or 
a  less  sum  of  damages  having  been  found  due  thM 
what  had  been  offered  by  the  promoters  of  the 
undertaking,  it  could  have  no  application  to  the 
present  case,  where  no  damages  at  all  were  found 
to  be  due,  and  no  previous  offer  had  been  made. 
The  Lord  Ordinary  could  not  rive  effect  to  a  plea 
so  inequitable  as  this,  and  of  which  there  is  no  in- 
dication in  the  record.  It  seems,  besides,  to  have 
been  substantially  overruled  in  the  case  of  the 
Queen  v,  Biram,  17  Ad.  and  Ellis,  p.  969,  cited  on 
tiiiepart  of  the  pursuer." 

Tne  defender  reclaimed. 

Clark  and  Johnstgnij,  for  him,  argued :— 1- 
No  tender  was  made  in  this  case,  and  the  arbites 
awarded  nothing.  It  is  therefore  not  within  the 
exception  contamed  in  section  32,  and  all  the  ex- 
penses of  the  arbitration  fall  to  be  paid  ^y  ^®J^ 
meters.  In  the  case  referred  to  by  the  Lord  Ordi- 
narv  this  point  was  not  urged  upon  the  Court 
2.  The  clerk's  account  is  a  portion  of  the  arbiters 
expenses,  which,  in  any  case,  fall  to  be  paid  by  the 
promoters. 

Young  and  Burnet,  for  the  pursuers,  r®P^®f'7 
1.  There  is  no  plea  on  record  in  re^;ard  to  the  first 
ground  of  non-nabiUty ;  but  to  give  effect  to  it 
would  be  violating  the  spirit  of  the  statute.  B%- 
V.  Biram  is  conclusive  as  to  this  and  this  is  an  a 
fortiori  case.  2.  The  clerk's  account  is  the  ex- 
pense of  the  parties,  because  in  employing  a  clerk 
arbiters  act  as  their  guodi-mandatones. 

At  advising. 

The  Lord  Justice-Clerk  (after  stating  the 
facts) — It  is  said  that  under  these  circumstances 
the  commissioners  are  entitled  to  claim  from  the 
defender  certain  expenses  under  the  provision  ox 
section  32  of  the  Lands  Chiuses  Act.  It  was  con- 
tended in  argument  by  the  defender — ^first,  that 
this  case  did  not  fall  under  the  provisions  of  tlukt 
section,  because  nothing  had  been  awarded  by  the 
arbiters,  and  the  section  is  applicable  only  to  a 
case  where  the  arbiters  have  awarded  something. 
Now  that  is  a  question  of  considerable  importance 
but  I  think  it  is  not  competently  before  us.  There 
is  no  plea  on  the  subject,  and  no  proposal  has  been 
made  to  add  one,  and  therefore  we  canpayno 
attention  to  it.  I  give  no  opinion  in  regard  to  it 
But  it  is  said  farther  that  the  expenses  claimed 
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are  not  such  aa  could,  under  any  circumntances, 
be  claimed  from  the  defender  under  section  32. 
It  appears  to  me  that  the  commissioners  have  laid 
their  claim  in  this  action  entirely  on  the  Act  of 
Parliament,  and  on  the  footing  of  this  having  been 
a  statutory  submission,  and  Siat  thev  cannot  re- 
cover what  they  now  seek,  on  the  footing  of  its 
having  been  a  common  law  submission.  It  may 
seem  perhaps  somewhat  surprising  that  they  have 
so  laid  their  ease,  because  the  parties  seem  to  have 
gone  entirely  out  of  the  Act  of  Parliament.  There 
ia  a  deed  of  submission  executed,  a  thing  unheard 
of  under  this  statute,  and  the  parties  seem  to  have 
gone  on  litigating  before  the  arbiters  for  about  two 
vears,  whereas  under  the  statute  the  award  should 
be  nven  in  three  months.  But  the  pursuers  could 
not  nave  claimed  these  expenses  as  if  the  submis- 
sion had  been  a  common  law  one,  because  the 
arbiters  have  declared  in  their  awurd  that  the  ex- 
I  of  the  arbitration  and  incident  thereto  shall 

)  borne  by  the  parties,  in  conformity  with  the 
provisions  of  the  Lands  Clauses  Act.  What, 
therefore,  we  have  to  deal  with  is  a  claim  under 
the  Act  of  Parliament,  as  arising  under  a  proper 
statutory  submission  ;  and  the  simple  question  is 
irhether  the  account  incurred  to  Mr  Traquair  is,  to 
the  extent  of  one-half,  within  the  meaning  of  the 
Act,  the  defender's  own  expenses  incident  to  the 
arbitration.  Now  it  appears  to  me  that  the  sta- 
tute, in  dealing  with  expenses,  considers  that  all 
the  expenses  of  an  arbitration  are  divisible  into 
three  classes — (1)  those  incurred  by  the  promoters ; 
(2)  those  incurred  b^  the  claimant ;  and  (3)  those 
incarred  by  the  arbiters  or  oversman,  as  the  case 
may  be.  It  says  nothing  about  a  clerk  to  a  refer- 
ence, and  does  not  seem  to  contemplate  that  the 
arbitration  should  be*  carried  on  fike  a  common 
law  submission.  Nor  is  this  surprising,  for  the 
object  of  the  submission  is  not  to  settle  a  ^,  nor  to 
act  for  the  parties  in  any  way  as  coining  in  place 
of  the  ordinary  tribunals.  Its  object  is  simply  to 
la.'x.  or  assess  a  sum  of  money.  The  duty  of  the 
arbiters  is  very  much  the  same  as  that  of  what 
used  to  be  callea  arbiircUcrs  as  distinguished  from 
arlfUera.  Such  persons  were  appointed,  for  instance, 
to  liquidate  the  sum  due  under  a  contract.  They 
were  persons  of  skill,  no  doubt,  and  might  require 
to  take  evidence,  but  the  pro(^edingr  before  tnem 
was  a  very  short  matter.  I  think  this  is  just  what 
this  statute  contemplated.  I  don't  think  it  con- 
templated the  employment  of  the  machinery  of  a 
common  law  submission.  I  don't  doubt  tnat  if 
arbiters  found  it  necessary  to  take  the  assistance  of 
a  lawyer,  or  an  accountant,  or  an  engineer,  or  a 
derk,  they  would  be  quite  entitled  to  do  so,  but 
the  expense  of  their  doine  so  would  just  be  part  of 
their  own  expenses,  whidi  the  statute  Buyn  are  in 
all  cases  to  be  borne  by  the  promoters.  The 
account  in  this  instance  is  that  of  a  clerk  to  the 
arbiters,  and  all  that  can  be  said  in  defence  of  his 
employment  is  that  the  arbiters  reouired  to  employ 
some  one  to  write  fdr  them.  If  tney  did,  tl^e  ac- 
count is  just  part  of  the  expenses  of  the  arbiters. 
The  question  we  have  to  deal  with  is  not  whether 
this  was  a  ^oqd  claim  against  i^iybody,  but 
whether,  if  it  is.  under  what  class  does  it  fall ;  and 
I  have  no  hesitation  whatever  in  saying  that  it 
falls  under  the  third  dass  I  have  mentioned,  and 
not  under  either  of  the  other  two. 

The  other  Judges  ooneurred,  and  the  interlocu- 
tor of  the  Lord  Ordinary  was  accordingly  recalled, 
the  defences  abstained,  and  the  def en<&r  assoilzied 
with  expenseo. 

Agent  for  Pursuers — John  ITiomson,  S.S.C. 

A^t  for  Defender— ThoaoLMi  Padon,  S.S.O. 
toxn  in. 


Saturday y  Bee.  1. 

FIRST    DIVISION. 

MORSON  *  CO.  V.  BUENS. 
8ak  —  DiaeonformUv  te  Order,  A  purchaser 
having  received  delivery  of  goods  and  ob- 
servedf  that  they  were  discomorm  to  order, 
held  not  entitled,  when  afterwards  sued  for 
the  price,  to  plead  the  disoonformity,  in  re- 
spect he  had  not  returned  them. 
The  pursuers,  who  were  waggon  builders  in 
England,  sued  tiie  defender,  a  coal  agent  in  Edin- 
burgh, for  £519,  10s.  The  circumstances  were 
these:— In  the  month  of  October  1863,  the 
defender  ordered  from  the  pursuers  five  waggons, 
"Aahbury's  pattern,  equal  in  every  respect,"  at 
the  price  of  £53  each  on  delivery  at  Wishaw  ;  and 
in  the  month  of  December  1863,  he  ordered  from 
the  pursuers  other  five  waggons  of  the  same  de- 
scription and  upon  the  same  terms.  By  the  terms 
on  which  the  said  orders  were  given,  sixpence  per 
day  per  waggon  was  to  be  charged  if  the  said  first 
five  waggons  were  not  delivered  by  the  Ist  of 
November  following,  and  if  the  said  second  five 
wagons  werenotdeBveredby  the  1st  of  January  fol- 
lowing. The  said  ten  waggonsweredelivered  on  the 
following  dates— ^^Mie^ice/,  two  on  1st,  and  three  on 
14th  December  1863,  and  three  on  14th  and  two 
on  31st  March  1864.  The  waggons  were  ordered 
subject  to  a  provision  contain^  in  a  letter  from 
Mr  John  Pickering,  acting  for  the  pursuers,  to  the 
defender,  dated  12th  October  1863,  that  **  in  case 
of  any  dispute  as  to  material  or  workmanship,  the 
same  shall  be  submitted  to  Mr  Hiompsbn  of 
Wishaw,  who  shall  decide  the  case."  While  the 
waggons  were  in  the  course  of  delivery  the  defen- 
der wrote  to  the  pursuers,  or  to  Mr  Pickering  on 
their  behalf,  finding  fault  with  the  quality  of  the 
iron  and  the  execution  of  the  waggons  in  other 
respects,  but  he  did  not  propose  to  return  them  or 
to  nave  them  inspected  beiore  being  used.  The 
defender  commenced  to  use  the  said  waggons  upon 
their  being  respectively  delivered  to  him,  and  has 
continued  to  do  so.  On  5th  April  1864,  after  re- 
ceiving the  last  of  the  wasn^ns  and  the  pursuers* 
account,  amounting  to  ]^30,  the  defender  for- 
warded to  the  pursuers  a  cheque  for  £50(>,  stating 
— "  According '  to  agreement,  I  shaU  get  the 
referee-man  to  exanune  the  waggons,  and  shall 
then  write  you  in  detail."  In  the  letter  enclosing 
the  said  cheque  the  defender  again  found  fault 
with  the  iron  and  the  execution  of  the  waggons  in 
other  respects.  On  8th  April  1864,  the  defender 
stopped  tne  cheque,  and  wrote  to  the  pursuers 
informing  them  that  he  had  done  so,  and  that  he 
had  got  the  referee  to  examine  the  waggons, 
who  said  they  were  not  at  all  according  to  bar- 
gain, nor  near  equal  value  to'Ashbury's  waggons. 
Thereafter  correspondence  and  communings  took 
place  between  the  parties  and  their  agents,  with 
a  view  to  a  settlement,  during  the  course  of  which 
the  defender  obtained,  and  through  his  agent 
communicated  to  the  pursuers,  a  letter  from  the 
referee  containing  his  report  upon  the  wajggons, 
which  bore  that  £3,  15s.  should  be  deductedfrom 
the  price  of  each  ;  but  no  settlement  having  been 
come  to  by  the  parties,  this  action  was  brought 
for  payment  of  the  contract  price  of  the  wag- 
gons, under  deduction  of  £10,  10s.,  as  the  agreed- 
on  abatement  of  sixpence  per  day  per  waggon  for 
delay  in  delivery. 

Mr  Pickering's  letter  to  the  defender,  before 
referred  to,  was  in  these  terms  :-^ 

^  HO.  TLt 
Digitized  by  VjOOQIC 


82 


The  Scottish  Law  Reporter. 


[Dec. 


"  WilUM-le-  Wear,  Darl'mgUm,  October  12,  1863. 
—Mr  M.  Bunui.  Dear  Sir,— I  shall  be  clad  to 
make  yon  five  or  more  waggons  (Aslibnixs  pat- 
tern, equal  in  every  respect),  and  guaranteeing  the 
springs  for  five  years,  and  the  wheels  for  two 
years,  and  the  general  work  for  twelve  months, 
in  case  of  any  dispute  as  to  material  or  foorkman- 
sfiip,  the  same  snail  be  submitted  to  Mr  Thomp- 
son of  Wishaw,  who  shall  decide  the  case, .  The 
wagons  to  be  fifty-three  pounds  each  on  ddiyery 
at  Wishaw. — Yours  very  truly, 

(SiglMd)  *'  J.  PiCKXBINO. 

''Please  address  your  acceptance  to  me  at 
Wilton-le-Wear,  Darlmgton. 

"P.iS'.— That  sixpence  per  day  per  waggon  be 
charged  if  the  waggona  are  not  delivered  by  the 
ltd '^ November.  (Initialed)        **J.  P." 

The  defender  pleaded  in  defence—!.  The  pre- 
sent action  is  excluded  by  the  stipulation  as  to 
the  submission  in  the  contract  between  the  par- 
ties, and  ought  to  be  dismissed.  2.  The  waggons 
furnished  to  the  defender  not  having  been  made 
in  terms  of  the  contract,  the  defender  is  not  liable 
in  the  price  therein  stipulated.  3.  The  defender 
having  objected  to  the  waggons  from  time  to  time 
as  they  were  delivered,  was  not  bound  to  pay  the 
price  until  the  whole  hxid  been  delivered,  and  it 
had  been  ascertained  whether  they  were  in  terms 
of  the  contract,  and  what  price  was  to  be  paid  for 
the  whole.  4.  The  defender  having,  after  due 
intimation  to  the  pursuers,  and  with  their  know- 
ledge, asked  Mr  Thompson,  the  referee,  to  exa- 
mine the  waggons,  and  no  objection  being  stated 
to  his  doing  so.  the  pursuers  are  now  barred  from 
objecting  to  tne  defender  having  so  asked  the 
referee,  or  to  the  referee  having  made  the  exami- 
nation. 6.  The  pursuers  having  homologated  the 
course  taken  by  the  defender  in,  seeing  the 
referee  to  examine  the  wa^^ns,  by  stating 
detailed  objections  to  the  refem's  views,  they  are 
barred  from  insisting  in  the  present  action,  and 
are  bound  to  go  before  the  referee  and  obtain  his 
final  award.  6.  Generally,  the  statements  of  the 
pursuer,  in  so  far  as  they  do  not  coincide  with 
those  for  the  defender,  being  unfounded  in  fact, 
and  their  pleas  untenable  in  law,  the  defender  is 
entitled  to  absolvitor,  with  expenses. 

The  Lord  Ordinary  (Barcaple)  found  that  the 
foresaid  reference  to  Mr  Thompson  was  only  a 
reference  of  any  dispute  as  to  materials  or  work- 
manship, and  aid  not  comprehend  any  question 
as  to  tne  construction  or  effect  of  the  contract 
between  the  parties ;  that  the  defender  havins 
taken  delivery  of  the  waggons,  and  commenced 
and  continued  to  use  the  same,  he  was  not  entitled 
to  a  deduction  from  the  contract-price  thereof,  in 
respect  of  any  award  by  the  referee,  already 
obtained,  or  to  be  hereafter  obtained,  as  to  defects 
of  material  or  workmanship  ;  that  the  abatement 
to  which  the  defender  was  entitled  for  delay  in 
delivering  the  said  waggons,  amounted  to  £14, 
15s.  6d.,  and  that  in  the  circumstances  the  pur- 
suers were  only  entitled  to  interest  from  the  date 
when  the  said  cheqtie  was  forwai^ed  to  iJiem ; 
and  subject  to  this  finding,  he  repelled  the  defences, 
adding  the  following 

**  JVote, — The  lending  defence,  andtiiat  which 
was  most  pressed  at  the  debate,  is,  that  the  action  . 
is  excluded  by  the  reference  to  Mr  Thompson, 
as  a  general  reference  of  all  questions  ariainff  under 
the  contract.  The  argument  of  the  defenc^r  was 
rested  upon  the  words  '  who  shall  decide  the  case,* 
as  importing  a  s^eneral  reference.  The  Lord  Ordi- 
nary has  no  nesitation  in  holding  that  these 
words  must  be  read  as  limited  by  the  immediately 


preceding  context,  which  only  refers  to  Mr 
Thompson  any  dispute  as  to  material  or  workman- 
ship. The  principle  given  effect  to  in  CaJder  v. 
Mackay,  22  D.  741,  seems  to  apply  directly  to 
this  case. 

"  There  was  a  reference  to  Mr  Thompson  of  an 
important  kind,  of  which  the  defender  was  entitled 
to  avail  himself.  But  it  appears  to  the  Lord  Ordi- 
naiy  that  he  mistook  his  remedy  under  it.  The 
ouestion  is,  whether,  after  going  on  for  a  consi- 
derable time  to  use  the  waggons,  without  any 
special  arrangement  with  the  nursuers  to  that 
effect,  he  was  entitled  to  call  in  Mr  Thompson  to 
pronounce  upon  defects  of  material  or  workman- 
ship, with  the  view  of  his  obtaining  a  deduction 
from  the  price  ?  That  is  a  course  not  sanctioned 
by  the  general  law  applicable  to  such  contracts ; 
and  the  Lord  Ordinary  does  not  think  that  it  was 
within  the  terms  of  the  original  agreement  between 
the  parties  in  this  case ;  or  that  anything  has 
since  occurred  to  entitle  the  defender  to  betake 
himself  to  it.  The  reference  to  Mr  Thompson 
does  not  appear  in  any  way  to  extend  the  legal 
rights  of  the  defender,  as  buyer,  in  the  event  of 
the .  wa^(oiis  proving  not  to  be  conform  to  con- 
tract. It  merely  affords  a  summary  mode  of 
determining  the  matter  of  fact.  If  the  defender 
was  dissatisfied  with  the  waggons  when  delivered, 
he  ought  immediately  to  have  intimated  that  to 
the  pursuers,  and  obtained  the  jnd^ent  of  Mr 
Thompson  with  the  view  of  their  being  returned 
as  disconform  to  order. 

•*  The  defender  founds  upon  the  correspondence 
and  communings  of  the  pursuers  after  the  dispute 
arose  as  constituting  acquiescence  in  the  view 
which  he  maintains.  But  these  were  proceedings 
for  effectin«^  a  settlement  of  the  nature  of  a  com- 
promise which  cannot  be  founded  upon  as  affect- 
mg  the  legal  rights  of  the  parties.  In  the  view 
which  the  Lord  Ordinary  takes  of  the  case,  the 
defender  had  already  lost  his  remedy  when  that 
correspondence  beean. 

'*  The  Lord  Ordinary  thinks  that  the  pursuers 
never  having  aaJced  payment  until  they  rendered 
their  account  for  the  whole  waggons,  they  are  not 
entitled  to  interest  prior  to  SthJipril  1864,  when 
the  defender  timeously  forwarded  the  cheque, 
which  he  subsequently  stopped." 

The  defender  reclaimed. 

YouNO  and  Mais  were  heard  for  him,  and 
Clark  and  Lancaster  for  the  pursuers. 

The  Court  adhered. 

The  Lord  Prbsidbnt — This  case  involves  some 
points  of  very  considerable  nicety  of  construction. 
The  agreement  betwixt  the  parties  is  somewhat 
peculiar.  It  has  reference  to  the  mi^dng  of  cer- 
tain waggons.  The  waggons  were  made  and  sent 
on  from  time  to  time  as  they  were  ready.  It  vg- 
pears  that  the  defender  from  time  to  time  observed 
defects  in  the  material  and  workmanship,  and  that 
he  wrote  letters  to  the  pursuers  letting  uiem  know 
of  these  defects  ;  and  soon  after  the  receipt  of  the 
last  two  waggons  he  seems  to  have  got  Mr  Thomp- 
son, the  referee,  to  examine  one  of  the  waggons, 
and  Mr  Thompson  reported  that  it  was  quite  dif- 
rerent  from  what  had  been  contracted  for,  that  it 
was  deficient  in  weight,  and  that  the  Quality  ot 
the  iron  was  bad.  About  the  time  of  uie  receipt 
of  the  last  two  wagffons,  and  before  this  report  had 
been  obtained,  thedefender  had  sent  off  a  dieque 
for  £500.  I  think  it  is  pretty  clear  that  the  de- 
fender throughout  the  matter  acted  with  perfect 
honesty  and  in  good  faith,  but  when  the  referee  as- 
certained the  deficiency  he  stopped  payment  of  his 
draft,   and  then  a  question  arose  betwixt    the 
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parties.  It  appears  that  the  referee  was  of  opinion, 
on  a  subsequent  examination  of  all  the  waggons, 
that  they  were  of  ^  less  value  than  had  been  con- 
tracted for  to  the  extent  of  £3,  15s.  each,  and  the 
defender  claimed  this  deduction,  and  was  ready  to 
settle  on  these  terms.  The  pursuers  refused  to  do 
so,  and  raised  this  action,  to  which  several  defences 
are  stated.  It  is  said  the  waggons  have  not  been 
constructed  according  to  agreement,  an<i  that  the 
referee  being  of  that  opinion,  the  defender  is  not 
liable  in  the  price.  It  is  also  said  that  the  action 
should  be  dismissed,  because  it  is  a  subject  under 
the  contract  for  reference.  The  first  plea  is  met 
by  the  pursuers,  who  say  that  reference  is  out  of 
tae  case — ^that  the  reference  did  not  extend  to  any- 
thing but  the  condition  of  the  materials  and  work- 
manship  when  delivered,  and  that  at  all  events  the 
defender's  remedy  was  to  return  the  waggons, 
which  he  did  not  do.  I  don't  entirely  adopt  the 
oonstructioB  of  either  party.  I  think  the 
subject  of  the  contract  ought  to  be  looked 
to.  Although  the  clause  of  reference  occurs 
in  a  sentence  by  itself,  it  is  impossible  to 
throw  out  of  view  the  general  character  of  the 
transaction  which  is  enioodied  in  the  preceding 
paragraph,^  where  the  pursuers  give  their  ^arantee 
for  a  certain  time.  If,  in  the  course  of  the  twelve 
months;  some  or  all  of  these  waggons  had  broken 
down  ill  consequence  of  deficiencies,  and  it  had 
been  discovered  that  the  real  cause  was  the  ori- 

ginal  defective  construction,  I  am  not  prepared  to 
old  that  imder  the  contract  the  referee  was  not 
the  proper  person  to  determine  that  matter.  I 
think,  it  the  sellers  had  said,  "  We  insist  on  hav- 
ing the  opinion  of  the  referee,"  the  buyer  could 
not  have  objected.  But  I  don't  think  the  case  is 
in  that  position.  It  appears  to  me  that  the  de- 
fender here  has  prooeetted  from  the  beginning  on 
a  mistaken  notion  of  what  were  his  duties  under 
the  contract,  and  I  cannot  discover  that  the  de- 
fects observed  by  the  referee  afterwards  were 
latent,  and  such  as  might  not  have  been  observed 
when  the  waggons  were  first  delivered.  The  de- 
fender seems  to  have  thought  that  he  could  go  on 
usin^  the  waggons,  and  at  anv  time  take  the 
opinion  of  the  referee.  He  says  himself  on  record 
— ^*  The  defen.ler  found,  as  the  wagons  were  de- 
livered, that  they  were  defective  m  several  re- 
spects, and  he  intimated  these  defects  in  writing 
to  Mr  Pickering  from  time  to  time  as  the  waggons 
arrived.  It  was,  however,  not  thoueht  necessary 
to  have  them  examined  by  Mr  l^omson,  the 
party  named  by  Mr  Pickering  as  the  referee,  until 
the  whole  of  the  waggons  had  oeen  delivered,  when  ; 
it  could  be  ascertained  whether  they  were  in  every 
respect  equal  to  AJshbur^'s  waggons,  as  stipulated 
in  the  contract."  That  is  his  own  statement.  Now 
I  think  he  was  quite  wrong  in  not  returning  the 
waggons  if  their  disoonformity  to  order  could  have 
been  ascertained  on  delivery.  But  instead  of  that 
he  went  on  using  them,  and  has  so  mistaken  his 
legal  rights.  I  think,  therefore,  that  the  result 
the  Lora  Ordinaiy  has  arrived  at  is  right.  I  also 
scree  with  him  that  the  action  is  not  excluded  by 
the  reference,  and  that  the  plea  of  homolccation 
on  the  part  of  the  pursuers  has  not  been  maae  out. 

The  other  Judges  eoncurred. 

Agents  for  Pursuers— H.  &  A.  Inglis,  W.S. 

Agent  for  Defendei^->ram68  Pinlay»  S.S.C. 


Wednesday y  Dec.  5. 

second"1)Tvision. 

GIBSONS  V.  UACQUEEN. 
Proee8»-^8ummon9-^ohU  Pttrsuen^  Competency. 


A  summons  at  the  instance  of  four  pursnci-s, 

whose  interests  were  dilferent,  concluding  t'nt 

a  slump  sum  of  damages  be  paid  to  them  all 

jointly,  dismissed  as  incompetent. 

This  was  ai)  action  of  damages  at  the  instance  of 

four  pursuers,  who  alleged  that  two  of  them  hal 

advanced  £1200,   and    the    other  two   £300,  to 

James  Scott,  ironmonger  in  Edinburgh,  for  which 

sums  separate  bonds  and  dispositions  in  security 

were  gri^nted  over  certain  subjects  in  Howe  Street 

belonging  to  Scott.     The  summons  concluded  for 

a  slump  sum  of  £840.     The  defender  in  the  action, 

Mr  Macqueen,  was  agent  for  the  debtor,  and  the 

nature  of  the  allegations,  which  are  the  grounds  of 

action,  appear  from  the  following  issues  proposed 

by  the  pursuers  : — 

*'  It  being  admitted  that  the  pursuers,  Jane  Gib- 
son and  Agnes  Gibson,  agreed  to  advance  to  Jam33 
Scott,  then  ironmonger,  Howe  Street,  Eilinburgh, 
the  sum^  of  £1200,  on  a  bond  and  disposition  in  se- 
curity over  certain  subjects  in  Howe  Street,  \)o- 
longing  to  the  said  James  Scott,  to  Ix)  subscribixl 
by  the  said  James  Scott  as  principal  obligant,  and 
also  to  be  suliscribed  by  Alexander  Scott,  residing 
in  Lauder,  Berwickshire,  and  Alexander  Reid,  re- 
siding at  Edmonston,  in  the  county  of  B^nburgh, 
as  cautioners  for  the  regular  payment  of  the  interest 
on  .the  foresaid  sum  :    It  beinff  also  admittc4l  that 
the  said  Elizabeth  Greenshiel<fa  Gibson  and  Esther 
Gil)3on  agreed  to  advance  to  the  said  James  Scott  the 
sum  of  £300,  on  a  bond  and  disposition  in  security 
over  certain  subjects  in  Howe  Street  l>olonging  to 
the  said  James  Scott,  to  be  subscribed  by  the  saiil 
James  Scott  as  principal  obligant,  and  also  to  bo 
subscribed  by  the  said  Alexander  Scott  and  the 
said  Alexander  Reid  as  cautioners  for  the  regular 
payment  of  the  interest  on  the  foresaid  sum  :— 
<*  1.  Whether,  on  or  about  9th  May  1854,  the  de- 
fender, John  Moir  Macqueen,  acting  as  agent 
for  the  said  James  Scott,  on  payment  to  nim 
of  the  foresaid  sum  of  £1200,  by  John  French, 
W.S.,  as  agent  for  the  said  Jane  Gibson  and 
Agnes  Gil^n,    delivered  to    the  said  John 
French,  as  agent  aforesaid,  the  bond  and  dis- 
position in  security,  No.  10  of  Process,  as  a 
duly  executed  deed,  in  the  knowledge  that 
the  subscriptions  'Alexander  Scott,'  *  James 
Browning,' and  'James  Lockhart,' appended 
to  said  bond,  or  some  one  or  more  of  said  sub- 
scriptions, were  foiled,  to  the  l6ss,  injury, 
and  damage  of  the  said  Jane  Gibson    and 
Agnes  Gibson  ! 
"  2.  Whether,  on  or  about  9th  May  1854,  the  de- 
fender John  Moir  Macqueen,  acting  as  agent 
for  the  said  James  Scott,  on  payment  to  nim 
of  the  foresaid  sum  of  £300  bv  John  French, 
W.S.,  as  agent  for  the  said  Elizabeth  Green- 
shields  Gibson  and  Esther  Gibson,  delivorc^l 
to  the  said  John  French,  as  agent  foresaid, 
the  bond  and  disposition  in  seouritv.  No.  1 1 
of  Process,  as  a  duly  executed  deed,  in  the 
knowledge  that  the  subscriptions  '  Alexander 
Soott,'  'James  Browning,'  and  'James  Lock- 
hart,*  appended  to  said  bond,  or  some  one  or 
more  of  said  subscriptions,  were  forged,  to  the 
loss,  injury,  and  damage  of  the  pursuers,  the 
said  Elisabeth  Greenshields  Gibson  and  Esther 
Gibson? 
"  3.  Whether,  on  or  about  the  9th  May  1864,  ami 
at  the  delivery  of  the  said  bonds,  the  said  John 
Moir  Macqueen  falsely  and  fraudulently  repre- 
sented to  the  said  John  French,  as  agent  fur  tho 
Sursucrs,  for  the  purpose  of  enabling  the  sa>d 
ohn  French  to  complete  the  testing  clausea  of 
the  said  bonds,  that  the  said  bonds  wore  signed 
by  the  said  Alexander  Reid  before  these  wit- 
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nesses,  James  Browning,  joiner,  Edmonston,  and 
James  Lockhart,  ^pirdener,  Edmonston,  while 
the  said  John  Moir  Macqueen  well  knew  that 
the  said  Alexander  Beid  had  not  signed  said 
bonds,  or  either  of  them,  before  the  said  wit- 
nesses, to  the  loss,  injury,  and  damage  of  the 
said  pursuers  ? 
*'  4.  Whether,  on  or  about  9th  May  18M,  and  at 
the  delivery  of  the  said  bonds,  the  said  John 
Moir  Macqueen  falsely  and  fraudulently  re- 
presented to  the  said  John  French,  as  agent 
foresaid,  for  the  purpose  of  enablinir  the  said 
John  French  to  complete  the  testing  clauses 
of  aaii  bonds,   that   the   said   bonds   were 
Billed  by  James  Kay,  smith  at  Lauder,  and 
William  Glass,  residenter  there,  as  witnesses, 
while  he  well  knew  that  the  said  James  Kay 
and  William  Glass,  who  subscribed  said  bonds, 
did  not  reside  at  Lauder,  but  in  Edinburgh, 
to  the  loss,  injury,   and  damage  of  the  said 
pursuers! 
**  5.  Whether  the  defender,  as  a^t  foresaid,  in- 
duced the  pursuers  respectively  to  advance 
the  foresaid  sums  of  £1200  and  £300  on  said 
bonds  and  dispositions  in  security  over  said 
subjects,  by  fabely  and  fraudulentlv  overstat- 
ing the  rental  of  said  subjects,  to  the  loss,  in- 
jury, and  damage  of  the  said  pursuers  ? 
*'6.  Whether  the   defender,   as   agent  foresaid, 
undertook  the  duty  of  getting  me  said  bonds 
duly  executed  by  the  obligants  therein  ;  and 
whether  he  failed  to  perfonn  said  duty,  to  the 
loss,  injury  and  damage  of  the  pursuers  ? 
"  7.  Whether,  on  or  about  9th  May  1854,  and  at 
the  delivery  of  the  said  bonds,  the  said  John 
Moir  Macqueen  fraudulently  represented  to 
the  said  Jonn  French,  as  affent  foresaid,  that 
the  said  bonds  had  been  duly  executed  by  the 
obligants  therein,  while  the  said  bonds  had 
not  been  duly  executed   by  said  obligants, 
to  the  loss,  injury,  and  damage  of  the  pur- 
suers ?" 
Damages  laid  at  £840. 

The  parties,  having  failed  to  adjust  issues  be- 
fore the  Lord  Ordinary  (Barcaple)  his  Lordship  re- 
ported the  case. 

Fraser  and  Soott,  for  the  pursuers,  argued — It 
is  quite  competent,  in  an  action  at  the  instance  of 
two  or  more  persons,  even  when  they  are  uncon- 
nected, to  conclude  for  a  sum  in  name  of  damages 
to  be  paid  to  them  all  jointly.  In  the  present  case 
the  several  persons  were  not  unoonneoted,  as  the 
two  bonds  on  which  they  had  advanced  their 
money  were  secured  pari  pasBu  over  the  same  sub- 
jects. The  two  bonds  were  contemporaneous  in 
date,  and  were  carried  through  by  the  same  agent. 
There  was  a  general  agreement  to  lend  £1500,  and 
it  was  for  the  mere  matter  of  convenience  that  the 
securities  were  taken  in  the  shape  of  the  two 
lionds,  one  for  £1200,  and  the  other  for  £300,  in- 
stead of  one  bond  for  £1500. 

Lord  Advocate  and  W.  N.  Maolaren,  for  the 
defender,  answered — This  action  is  at  the  instance 
of  two  different  sets  of  pursuers.  The  first  of  these 
sets  consists  of  tiie  two  parties  first  named  in  the 
summons,  who  aver  that  they  lent  £1200  to  Scott 
on  a  bond  and  disposition  in  security.  The  other 
set  consists  of  the  two  last-named  pursuers,  who 
aver  that  they  advanced  £300  to  Scott  on  a  squt- 
rate  bond  and  disposition  in  security.  The  two 
bonds  were  two  totally  separate  and  distinot  trans- 
actions. The  first  two  pursuers  accordingly  are 
averred  to  have  suffered  damage  out  of  a  transac- 
tion totfdly  separate  and  distinct  from  that  out  of 
which  the  last  two  are  averred  to  have  suffered. 


The  summons,  notwithstanding,  concludes  that  the 
defender  should  be  decerned  to  pay  to  the  whole 
four  pursuers  jointly  the  sum  of  £840.  It  was 
quite  mcompetent  for  two  or  more  sets  of  uncon- 
nected pursuers,  suing  together  in  one  summons  of 
damages,  to  conclude  for  one  simi  of  damage  to  be 
paid  to  ihem  all  jointly.  Jn  order  that  the  sum- 
mons should  be  sustained  at  the  instance  of  two 
or  more  sets  of  unconnected  pursuers,  it  must  ccmi- 
clude  for  a  separate  sum  in  name  of  damage  to  be 
paid  to  each  set.  Harkes  v.  Mowat,  4w  March 
1862,  24  D.  701  ;  Fleshers  of  Dumfries  v.  Rankiue, 
10th  December  1816,  F.C. 

The  Court  sustained  the  second  plea  in  law  for 
the  defender,  to  the  effect  that  the  conclusions  of 
the  summons  were  not  framed  in  such  terms  as  to 
authorise  the  Court  to  pronounce  decree  for  repara- 
tion and  damages  in  the  present  action.  There 
were  here  two  sefcs  of  pursuers  with  no  community 
of  interest — ^nay,  whose  interest  might  at  any  time 
become  adverse.  Their  respective  claims  might 
come  to  depend  upon  quite  mfferent  grounds  ;  the 
one  might  succeea  and  the  other  fail,  and  yet  they 
had  no  mode,  nor  an^  due  to  a  mode,  of  ascertain- 
ing what  amount  of  interest  each  set  of  pursuers 
IumL  in  the  sum  of  £840  concluded  for. 

Action  dismissed  with  expenses. 

Ajients  for  Pursuers — Murray,  Beith,  &  Muiray, 

Agent  for  Defender-John  Moir  Macqueen, 
S.S.C. 

PETITION— M0RBI8  (ante,  vol.  ii.,  p.  222.) 
Appeal  to  Houae  of  Lord* — Interim  ExecuUon,    A 
petition  to  apply  a  judgment  of  the  fionse  of 
Ix>rds  afilrmmg  one  of  this  Courtis  incom- 
petent;  and  one  for  delivery  of  a  bond  of 
caution  to  repeat  expenses,  ordered  to  be  paid 
under  an  application  for  interim  execution,  is 
unnecessary,  where  the  jud^ent  is  affirmed, 
because  the  bond  is  conditional  on  reversal 
only. 
In  this  case  the  Court  of  Session  had  decerned 
in  the  petitioenr^s  favour,  with  expenses,  and  an 
appeal  having  been  taken  to  the  House  of  Lords, 
had  sranted  interim  execution  for  expenses  on  the 
usual  bond  of  caution  for  repetition  oeing  lodged. 
The  House  of  Lords  having  simply  afi&med  the 
judgment,  the  petitioner  in  this  petition  asked 
the  Court  to  ap^y  the  judgment  oithe  House  of 
Lords,  and  to  grant  warrant  to  the  derk  for  deli- 
very of  the  bond  of  caution. 
Orb  Paterson  appeared  for  the  petitioner. 
Albz.  Blair  for  tne  respondent. 
The  Court,  ex  propria  motu,  dismissed  thepeti- 
tion  as  unnecessary,  holding  that  who^  the  House 
of  Lords*  judgment  was  a  simple  affirmance,  it 
was  neither  necessary  nor  competent  to  apply  the 
judcment,  and  there  was  no  occasion  for  dehveiy 
of  uie  bond  of  caution,  because  its  coming  into 
operation  was  conditional  on  reversal  only. 
A^^ts  for  Petitioner — Duncan  &  Dewar,  W.S. 
Agents   for   Respondent  —  Hunter,    Blair,    & 
Cowan,  W.S. 

Wednesday,  Dec.  5. 

FIRST    "dTvISION. 

CLEPHAKE  AND  OTHEBS  V.  MAGI8TBATE8 

OF  EDINBUBQH  AND  OTHEBS       X 
{ante,  22  D.  1222,  and  2  Macp.  H.L.  7). 
Property—Mor^fieaHon,    •  Held  that  the  Univer- 
sity of  Edinbni^  had  no  ri^^t^  under  the 
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charters,    to   participate  in   the  property  or 
fanda  of  Trinity  Hospital. 

This  action  -was  instituted  bv  certain  pen- 
sioners of  the  Mortification  of  Trinity  Hospital 
of  Edinbni^h  against  the  Lord  Provost,  Ma^- 
trates,  and  Town  Oancil,  both  as  representing 
the  oommnnity  of  the  city  and  as  administra- 
tors and  Governors  of  the  Hospital,  and  the 
Presbytery  of  Edinburgh.  The  summons  con- 
cludes for  a  decree  of  declarator  that  the 
Church  called  Trinity  College  Church,  with 
the  building  known  as  Trinity  Hospital,  were 
vested  in  the  pursuers  *'  as  trustees  and  adminis- 
trators solely  and  exclusively  for  the  ends,  uses, 
and  purposes  mentioned  and  contained  in  a  charter 
of  Kinff  James  VI.,  dated  12th  Nov.  1567,  and 
the  detenders  are  not  entitled  to  use  and  apply 
the  property  thereby  conveyed,  or  th^  produce 
or  prices  thereof,  in  any  other  manner,  or  for  any 
other  uses  and  purposes  than  the  uses  and  pur- 
poses prescribed  and  mentioned  in  the  said 
charter ;"  and  in  particular,  that  they  are  bound 
to  apply  the  sum  of  £17,671,  9s.  6d.  received  from 
the  I^orth  British  Railway  Company,  as  therein 
mentioned,  exclusively  for  behoof  of  the  hospital 
in  terms  of  that  charter ;  and  that  they  are  not 
entitled  to  apply  any  part  of  that  sum  "in  the 
purchase  of  ground,  or  site  for,  or  in  the  erection 
of  a  church  to  be  used  as  one  of  the  city  churches 
of  Edinbui^h,  or  for  any  other  purpose  not  con- 
ducive to  the  nse  and  benefit  of  the  said  Trinity 
HospitaL" 

The  Court  of  Session,  on  26th  June  1860,  found 
that  the  sum  received  from  the  Railway  Company 
was  applicable  to  the  acquiring  of  a  site  and  the 
erection  of  a  church  within  the  locality  designated 
as  the  parish  of  Trinity  College,  or  as  near  hereto 
as  conveniently  may  l>e,  with  equal  convenience  of 
access  and  accommodation,  and  of  the  same  style 
and  model  as  the  church  formerly  existing,  and 
that  the  Magistrates  were  bound  to  apply  the  said 
monev,  or  as  much  thereof  as  might  be  necessary, 
for  the  aooomplishment  of  these  purposes.  The 
House  of  Lorda  on  appeal  reversed  this  finding  on 
Idth  February  1864,  and  the  case  then  came  back 
to  the  Court  of  Session  in  order  that  e£fect  should 
be  given  to  the  judgment  of  the  House  of  Lords, 
by  which  it  was  declared  that  after  expending  a 
sum  not  exceeding  £7000  in  purchasing  a  site  and 
rebuilding  the  church,  **  all  the  residue  of  the 
money  received  from  the  said  railway  company, 
and  all  interest  thereon,  and  all  the  rest  of  the 
property  of  the  said  hospital,  is  applicable  to  the 
enlargement  and  maintenance  of  tne  said  charity, 
as  deielared  by  the  charters  dated  respectively 
12th  November  1567  and  26th  May  1587,  in  such 
proceedings  mentioned  according  to  a  scheme  to 
oe  settled  for  the  purpose,  including  therein  the 
rebuilding  of  the  noepital,  if  the  same  shall  be 
deemed  necessary."  A  state  and  scheme  having 
been  ordered  by  the  Court  and  lodged  by  the 
magistrates,  the  University  of  Edinburgh  made 
appearance  in  the  case,  and  asked  leave  to  sist 
themselves  as  parties,  in  order  that  they  might 
establish  a  claim  which  they  made  to  be  found  en- 
titled and  preferred  to  the  one-half  of  the  revenues 
and  property  of  the  foundation,  or  to  such  portion 
thereof  as  shall  be  considered  just.  The  Court, 
without  formally  sistintf.  the  University,  allowed 
it  to  lodge  a  condescen&nce  and  claim,  and  a  re- 
cord  was  made  up  and  dosed  as  betwixt  it  and 
the  magistrates.  It  is  unnecessary  to  detail  the 
grounds  of  the  claim  aff  these  are  fuUy  stated  in 
the  judgment  of  tne  Court. 


Dean  of  FAcuLTy,  Monro,  and  Robe&t  Berry 
for  the  University,  pleaded  : — 

**  1.  In  virtue  of  the  charters  and  Acts  of  Par- 
liament above  referred  to,  and  specially  of  the 
charter  of  the  26th  day  of  May  1587,  and  of  the 
said  judgment  of  the  Mouse  of  Lords,  the  funds 
and  property  of  the  foundation  of  Trinity  College 
and  nospital,  are  applicable,  pro-parte,  to  the  pur- 
poses of  the  University  of  Edinburgh,  and  to  the 
support  of  professors  and  students  therein.  2. 
The  Lord  Provost,  Magistrates,  and  Council  of  the 
city  of  Edinburgh  are  not  entitled,  as  trustees  of 
the  said  foundation,  to  devote  the  whole  revenues 
thereof  to  the  support  or  aid  of  persona  uncon- 
nected with  the  umversity,  or  to  purposes  exclu- 
sive of  the  university.  3.  The  saia  Lord  Provost, 
Magirtrates,  and  donnoU,  as  trustees  aforesaid, 
aro  not  entitled  to  found  upon  any  alleged  long 
use,  or  prescription,  or  practice  of  payment,  incon- 
sistent with  tne  charters  regulating  the  founda- 
tion, or  on  any  alleged  fnarcL,  or  non-assertion  of 
the  right  of  the  university,  as  affordmff  any  answer 
to  the  claim  of  the  university.  4.  The  said  Lord 
Pftivost,  Magistrates,  and  Council,  having  had  the 
management  and  oontrol  of  the  affairs  of  the  Uni- 
versity down  to  the  passing  of  the  Act  21  and  22 
Vict.,  cap.  83,  cannot  found  on  any  idleged  long 
use  or  prescription,  or  practice  of  payment  incon- 
sistent with  the  charters  regulating  the  founda- 
tion, or  on  any  all^(ed  mora  or  non-assertion  of 
the  right  of  the  university,  as  any  answer  to  its 
claim  to  share  in  the  funds  of  the  foundation.  5. 
The  Senatus  Academicus  of  the  University,  subject 
to  such  control  as  is  provided  by  tiie  Act  21  and 
22  Vict.,  cap.  83,  is  entitled  to  administer  the 
revenue  of  the  said  foundation  applicable  to  the 
University.  6.  The  state  of  the  fiuuls  of  the  foun- 
dation lodged  by  the  Lord  Provost,  Magistrates, 
and  Council,  as  trustees  foresaid,  is  incomplete 
and  insufficient  on  the  fp)unds  above  stated.  7. 
The  scheme  of  application,  lodged  b^  the  Lord 
Proyost,  Magistrates,  and  Councu,  is  inconsistent 
with  the  charters  regulating  the  foundation,  and 
with  the  said  iudgment  of  the  House  of  Lords, 
and  is,  in  itse&,  otherwise  objectionable  on  the 
erounds  above  stated.  8.  The  University  of  Edin- 
burgh vs  entitled  to  be  preferred  to  a  share  of  the 
revenues  and  property  of  the  foundation  in  terms 
of  its  claim." 

Young,  Clabk,  and  Shanb,  for  the  Magistrates, 
pleaded. 

"1.  The  claimants'  averments  are  not  relevant, 
or  sufficient  in  law  to  support  the  claim  now  main- 
tained by  them.  2.  The  claim  cannot  be  success- 
fully maintained,  in  respect  the  funds  and  property 
now  belonging  to  the  charity  are  held  by  the 
respondents  under  the  conveyance  contained  in 
the  said  foundation-charter  of  1567,  and  under 
mortifications  by  private  individuals;  that  the 
maintenance  or  support  of  the  University  is  no 
pArt  of  the  purpose  of  that  charter,  or  these  mor- 
tifications; and  that  by  none  of  the  charters 
founded  on  by  the  claimants  was  any  right  or 
claim  to  the  said  funds  or  property,  or  any  part 
thereof,  conferred  on  the  Umversity.  8.  The 
charter  of  1587  founded  on,  being  merely  a  charter 
of  confirmation  of  prior  rights  and  titles,  under 
which  the  subjects  nad  been  long  held  and  pos- 
sessed by  the  respondents'  predecessors  was  inope- 
rative and  ineffectual  to  confer  on  the  University 
any  lights  of  the  nature  claimed  by  them  in  any 
of  the  subjects  therein  mentioned.  4.  In  respect 
of  the  purposes  of  the  diarters  founded  on,  as 
these  have  been  explained  by  the  actings  and 
usa^  following  thereon,  and  separiUim,  in  resi)cct 
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of  the  discretion  yested  in  the  Magistrates  and 
Council  by  the  charter  of  May  1687,  and  of  their 
resolution  in  the  exercise  of  their  discretion,  the 
claim  ought  to  be  repelled.  5.  The  daim  is  barred 
by  prescription.  6.  The  claim  is  barred  by  mora 
and  taciturnity.  7.  The  claim  ought  to  be  repelled, 
in  respect  the  claimants  averments  are  unfounded 
in* fact.  8.  In  any  view,  the  administration  of 
the  funds,  including  any  part  thereof  to  which  the 
claimants  may  be  able  to  instruct  right,  rests  with 
the  respondents,  and  to  that  extent  the  claim 
ought  to  be  repelled." 

GiFFORD  was  for  the  pursuers. 

At  advising. 

Lord  CURRIKHILL— -The  Lord  Provost,  Magis- 
trates, and  Town  Council  of  Edinburgh  were  the 
only  parties  who  originally  appeared  as  defenders 
in  the  action.  The  oiUy  question  which  at  first  arose 
in  it,  was,  whether  or  not  all  the  sum  of  £17,671, 
Os.  6d.,  which  had  been  received  by  these  defenders 
from  the  North  British  Railway  Company  for  the 
original  church  of  the  College,  was  to  be  expended 
in  rebuilding  another  church  of  the  same  style  and 
model  as  that  of  the  original  church.  And  the 
first  thing  which  wo  have  now  to  do  is  to  determine 
how  we  are  to  dispose  of  the  conclusions  as  to  that 
matter.  To  a  great  extent  we  are  now  relieved 
from  difficulty  as  to  it  by  instructions  we  have 
received  from  the  House  of  Lords.  This  Court 
having  adjudged  that  the  sum  received  from  the 
Railway  Company  should  be  expended  in  rebuild- 
ing the  church  according  to  a  style  and  model 
similar  to  the  original,  their  Lordships,  on  an 
."ppcal  from  that  judgment,  reversed  it,  and 
declared  tiiat  "  it  is  fit  and  proper  that  so  much 
of  the  monev  received  by  the  deienders  from  the 
North  British  Railway  Company  as  will  be  siiffi- 
cient  for  the  purpose,  but  not  exceeding  £7000, 
should  be  apphed  in  the  porohase  of  a  site  and  in 
building  a  chnrch,  which,  after  reserving  full 
accommodation  for  all  the  inmates  of  the  hospital 
in  the  said  proceedings  mentioned,  and  persons 
connected  therewith,  will  afford  to  the  inhabitants 
of  the  (Ustrict  in  the  said  proceedings  mentioned, 
as  much  aoconmiodation  as  was  afforded  by  the 
collegiate  churoh  in  the  said  proceedings  men- 
tion^ which  has  been  removed :  And  it  is 
further  declared  that  such  chureh  ought  to 
be  built  in  connection  with  the  hospital  (if  the 
6.une  shall  be  rebuilt  nnder  the  scheme  herein- 
after directed),  or  on  a  site  as  near  thereto 
as  can  be  oonvenientlv  obtained :  And  it  is 
further  declared  that  the  duty  of  building  such 
church  belongs  to  the  defendenT  as  trustees  of  the 
said  charity,  and  that  they  will  not  be  under  any 
obligation  to  observe  or  follow  the  style  or  modd 
of  the  old  churdi  in  the  said  proceedings  men- 
tioned in  such  new  building  :  And  it  is  further 
declared  that  such  new  church  will  be  the  pro- 
perty of  the  said  charity,  subject  to  its  being  used, 
and,  if  so  used,  then  to  its  being  kept  in  repair 
and  maintained,  in  like  manner  as  the  said  old 
churoh  was  before  its  removal  by  the  said  Railway 
Company  :  And  it  is  further  ordered  that  the 
defenders  do  forthwith  bring  in  and  lodge  with 
the  Court  of  Session  a  minute  showing  the  site 
and  plan  of  building  of  such  new  church  ;  and  the 
}>uilaing  is  not  to  proceed  until  such  plan  and  site 
have  b^n  approved  of  by  the  said  Court." 

Our  duty  is  now  to  carry  that  judgment  into 
clfoct ;  and  of  course  we  shall  find  and  declare 
in  the  terms  tiierein  set  forth,  and  shall  appoint  the 
defenders  to  lodge  a  minute  showing  the  site  and 
plan  of  the  new  church.  But  in  order  that  such 
appointment  may  be  farther  carried  into  effect, 


there  are  two  questions  which  require  to  be 
decided.  One  of  these  is,  whether  the  HotpUal 
which  was  upon  the  ground  included  in  the  char- 
ter of  12th  Nov.  1567,  and  which  also  has  heeai 
purehased  and  appropriated  by  the  North  British 
Railway  Company,  ought  to  be  rebuilt?  The 
Houtte  of  Lords  appeuirs  to  have  left  this  matter 
to  the  discretion  01  this  Court.  The  trustees  have 
stated  their  opinion  that  it  would  be  for  the 
interest  of  the  charity  that  instead  of  expending 
the  funds  in  building  a  new  edifice  the  revenue  of 
the  funds  of  the  institution  should  be  employed 
in  affording  out-door  relief  to  the  beneficianes, 
I  think  that  that  opinion  is  a  sound  one,  more 
especially  as  a  lai^  proportion  of  the  revenue  of 
the  institution  is  derived  from  other  mortifications 
which  from  time  to  time  have  been  made  in 
its  favour  by  other  parties  are  applied  in  that 
way  ;  and  as,  moreover,  the  trustees  have  ascer- 
tained from  ihe  experience  of  about  sixteen  years 
since  the  old  hospital  was  sold  to  the  Railway 
Company,  that  tms  is  the  most  beneficial  mode 
of  administering  the  revenues.  I  therefore  think 
that  no  new  hospital  should  be  built ;  and  that 
the  site  of  the  new  chnrch  may  be  fixed  upon  that 
footing. 

The  other  question  which  reauires  now  to  bo 
settled  is,  how  the  interest  which  nas  accrued  upon 
the  £7000  since  payment  thereof  was  received  by 
the  defenders  is  to  be  applied.      According  to  the 
judgment  of  the  House  or  Lords  that  part  of  tbo 
sum  which  was  received  by  them  from  the  Rail- 
way  Company  was  appropriated  (un-ler  reserva- 
tion of  full  accommodation  for  all  the  inmates  of 
the    hospital  and   persons  connected  therewith) 
to  the  accommodation  of  the  inhabitants  of  the 
district.     I  therefore  think  that  these  pTrties  are 
to  be  held  to  have  been  the  beneficiaries  of  that 
pirt  of  this  fund ;  and  that  the  revenue  arising 
therefrom  is  held  for  them.     That  this  is  the  true 
meaning  of  the  judgment  of  the  House  of  Lords  is 
confirmed  by  the  declaration  it  contains  that  what 
was  to  be   applicable  to  the  enlargement   and 
maintenance  ot  the  hospital  was  to  consist  of  "  the 
residue  of  the  money  received  from  the  Railway- 
Company,  and  all  interest  thereon,"  with  the  hos- 
pital's other  property.     It  was  the  interest  of  the 
residue  only,  after  deducting  the  £7000,  which 
was  directed  to  be  so  applied.     Hence  I  fthink 
that  the  interest  which  has  accrued  or  may  yet 
accrue  on  that  £7000,  under  deduction  of  all  sums 
expended  or  to  be  expended  by  the  defenders  in 
procuring  temporary  churoh  accommodation    for 
the  congregation  in  the  meantime,  ought,  along 
with  the  principal  sum,  to  be  applied  in  erecting 
the  churoh ;  and  that  the  plan  to  be  lodged   by 
the  defenders  ought  to  be  fnuned  upon  that  foot- 
ing.    But,  on  the  same  principle,  I  think  that 
the    interest    for   which    the    defenders    are    so 
accountable,  is  not  legal  interest  on  the  £7000, 
but  the  sums  actually  received  by  the  defenders 
periodically    as    interest  and     as  aocumnlation 
thereof,  subject  to  the  deduction  already  men- 
tioned. 

The  result,  in  my  opinion,  is,  that  in  the  qnes- 
tion  between  the  original  parties  to  the  action,  we 
should  pronounce  findings  in  conformity  with  the 
judgment  of  the  House  of  Lords,  and  to  the 
farther  effect  I  have  now  stated  ;  and  should 
accordinglyappoint  the  defenders  to  lodge  a  state 
of  the  £7000  and  iuterest  which  has  aocmed 
thereon,  under  deduction  of  the  advances  I  have 
referred  to  ;  and  alao  a  minute  stating  a  site  and 
plan  of  the  new  churoh,  in  conformity  with  these 
findings.      On  such  appointment  being  complied 
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with,  and  the  fuad  beinz  applxe(i  in  building  the 
churrii,  the  defenders  wul  be  entitled  to  be  assoil- 
xied  to  that  extent  and  effect  from  the  oonduaiona 
of  the  action  ;  but  quoad  ultra  decree  ought  to  be 
pronounced  against  them  as  trustees  of  the  hospi- 
tal in  terms  of  these  conclusions. 

Since  the  action  has  returned  from  the  House  of 
Lords,  another  party,  namely,  the  University  of 
Eiinburgh,  has  appeared  in  it,  stating  that  it  is 
entitled  to  participate  in  the  fun<ls,  and  praying 
to  be  sisted  as  a  party  to  the  process  to  protect 
that  claim.  The  Court,  without  formally  sisting 
that  body,  allowed  it  to  give  in  a  condescendence 
of  their  claim,  and  the  condescendence  it  lodged 
has  been  answered  by  the  defenders.  As  it  has 
not^  instituted  anv  action  at  its  own  instance 
aeainst  the  defenders,  it  could  not  competently 
obtain  any  decree  against  them  in  this  action  de- 
cerning uiy  part  of  the  funds  to  be  paid  or  con- 
veyed to  it ;  and  therefore  their  objedt  in  craving 
to  be  sisted  and  to  state  that  claim  appears  to  be 
to  endeavour  to  prevent  the  pursuers  from  obtain- 
iig  such  a  decree  of  declarator  as  is  concluded  for 
in  their  summons. 

To  enable  us  to  dispose  of  this  claim,  we  must 
first  ascertain  what  the  subjects  were  which  were 
provided  for  Trinity  College  Hospital  by  the 
charter  of  12th  November  1587,  and  then  inauire 
whether  or  not  any  part  of,  or  interest  in,  these 
subjects  has  since  been  ^ven  to  the  University. 
This  inquiry  will  be  facilitated  by  premising  a 
brief  statement  of  the  constitution  of  the  orismal 
institution  of  Trinity  College.  It  was  foundea  bv 
the  widow  of  James  II.,  by  a  charter  dated  25tn 
March  1462,  a  copy  of  which  is  in  Maitland's 
History,  and  a  notarial  copy  of  which  is  under- 
stood to  be  in  the  repositories  of  the  Town  Clerk 
of  Edinburgh.  The  subjects  of  that  grant  were 
a  church  and  an  hospital,  and  gardens  and  grounds 
attached  thereto,  consisting  of  a  |;reat  part  of  the 
area  lying  between  the  south  side  of  the  Calton 
an.l  tne  north  back  of  the  eastern  part  of  Edin- 
burgh. The  establishment  was  to  consist  of  a 
provost,  eight  preben  laries,  two  choristers,  and 
thirteen  paupers,  called  beidsmen,  to  be  main- 
tained in  the  hospital.  A  separate  endowment 
was  thereby  made  for  the  provost  and  for  each  of 
the  eight  prebends  individually  and  their  respec- 
tive successors.  Thus  the  provost  was  endowed 
with  the  church  of  Soutra,  the  lands  of  Bams  of 
Soiitra,  and  the  church  of  Lcmipitlaw  with  Its  per- 
tinents. The  first  prebendary  (who  was  to  be 
styled  the  Master  of  the  Hospital  of  the  Holy 
Trinity)  was  endowed  with  the  fourth  part  of  the 
fruits  of  the  rectory  of  Strathmartin  and  lands  of 
Falahill,  and  several  rights  of  annual  rent  out  of 
other  lands.  The  second  prebendary  (who  was  to 
be  styled  Sacristan)  was  endowed  witli  five  merks 
of  land  in  the  town  of  Hill  in  the  lordship  of 
Balemo,  &ve  merks  of  land  in  Browdestanes,  and  a 
fourth  part  of  the  fruits  of  the  rectory  of  Strath- 
martin. In  like  manner  each  of  other  six  prebend- 
aries was  endowed  with  special  subjects,  which 
are  specified  in  the  charter.  Besides  these  endow- 
ments to  each  of  these  functionaries,  there  were 
other  three  provisions  made  by  that  charter.  One 
of  them  consisted  of  certain  subjects,  the  revenues 
of  which  were  appropriated  for  supporting  the  two 
choristers.  "Hie  second  consisted  of  various  annual 
rents  and  lands,  which  were  appropriated  for  sap- 
portinff  the  thirteen  beidsmen  in  the  hospitaL 
And  &e  third,  which  consisted  of  the  rest  ot  the 
lands  of  Balemo  (beyond  the  portion  thereof  appro- 
priated specially  to  certain  of  the  prebendaries) 
and  an  annual  rent  out  of  the  lands  of  Kirkanl« 


was  appropriated  for  the  reparation  of  the  church 
of  the  college. 

But  neither  the  church  itself,  nor  the  hospital, 
nor  the  grounds  within  which  they  were  to  be 
erected,  were  included  in  the  benefices  which  were 
so  provided  for  these  different  functionaries  and 
paupers. 

When  the  Reformation  took  place  about  a 
centurv  afterwards,  these  grounds  and  the  edifices 
erectied  upon  them,  which  wer«  mortified  to  the 
religious  establishment  in  its  corporate  capacity, 
and  likewise  the  benefices  which  were  so  conferred 
upon  the  provost  and  the  respective  prebendaries 
and  other  functionaries  individually,  fell  to  the 
Crown.  But  the  provost  and  the  prebendaries,  hav- 
ing embraced  the  reformed  religion,  appear  to  have 
been  allowed  to  retain  the  enjoyment  of  their 
benefices  during  their  lifetimes. 

This  was  the  state  of  matters  when  the  charter 
by  James  VI.  of  12th  November  1567,  upon  which 
the  summons  in  this  action  is  f  oimded,  was  granted. 
It  proceeds  upon  a  recital  of  the  desire  of  his 
Majesty  and  the  Regent  to  relieve  the  destitute 
poor,  and  to  promote  a  design  by  Sir  Simon  Pres- 
ton, who  was  then  Lord  Provost  of  Edinburgh,  to 
build,  found,  and  endow  an  hospital  for  support- 
ing such  destitute  classes  in  the  city  of  Edinbui^h, 
by  giving  to  him  (I  quote  from  the  translation 
produced  in  process)  "such  place  now  vacant  in 
our  hands,  and  at  our  gift  and  disposal,  as  shall  be 
most  fit  and  convenient  for  building,  erecting,  re- 
pairing, and  performing  the  said  hospital  with 
houses,  biggings,  and  vards  thereof."  The  sub- 
jects of  the  grant,  which  was  accordingly  made  by 
this  charter  to  the  Provost,  Ma^trates,  and 
community,  and  the  purpose  for  which  the  grant 
was  made  to  them,  are  thus  described  : — '*  All 
and  whole  that  church,  called  the  Collegiate 
Church  of  the  Trinity,  with  the  kirkyard,  hotues, 
biggings,  both  ruined  and  built,  orchiu^,  gardens, 
dovecot,  and  pertinents  thereof  whatsoever,  for- 
merly occupiea  and  inhabited  by  the  Provost  and 
Prebendaries  of  the  said  College  Kirk,  with  the 
place  and  part  biggings  and  yards  of  the  hospital 
called  Trinity  Hospital,  Iving  contiguous  to  the 
said  College  Kirk,  with  tne  garden  on  the  west 
side  thereof  at  the  foot  of  our  street  or  vennel 
called  Leith  Wynd,  now  in  our  hands  and  at  our 
gift  and  disposal  as  undoubted  patrons  thereof, 
according  to  the  tenor  of  the  acts  and  statutes 
made  since  the  time  of  the  recent  reformation  of 
religion,  for  the  building  and  construction  of  the 
said  hospital,  houses,  yards,  and  policies  thereof, 
for  the  maintenance  of  the  poor  and  sick  to  be 
placed  by  them  therein  only,  and  for  no  other  tue.'* 

Thus  the  subjects  of  this  grant  consisted  only  of 
the  fabric  of  the  church  and  the  old  hospital  and 
of  the  ffrounds  forming  the  area  within  which  they 
were  situated,  and  not  of  the  entirelv  different 
subjects  situated  in  various  parts  of  Scotland 
which  formed  the  subjects  either  of  the  benefices 
of  the  provost  and  the  individual  prebendaries,  or 
of  the  separate  provisions  for  the  choristers  and  for 
Bupportinff  the  thirteen  beidsmen  and  the  fabric  of 
the  church.  As  already  stated,  the  provost  and 
prebendaries  had  still  been  left  in  the  enjo^ent 
of  their  benefices ;  and  this  charter  contained  a 
clause  providing  also  '*  That  this  gift  and  disposi 
tion  shall  not  prejudice  the  right  of  patronage  of 
the  provost  and  prebendaries  of  the  said  CoUe^ 
Kirk  of  the  beidsmen  now  placed  and  endowed  m 
the  said  hospital  in  terms  of  their  infeftments." 
The  right  of  presenting  the  other  inmates  of  the 
new  hospital  which  was  to  be  erected  was  oon- 
ferred  upon  the  grantees,  the  Lord  Provost,  Magis- 
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trates,  and  Council  of  the  city.  The  grant  confers 
upon  them  power  to  dispose  of  the  subjects  so  con- 
veyed to  them  "as  to  them  shall  seem  (good), 
providing,  however,  that  thev  shall  1>9  bound  to 
apply  the  places  and  others  foresaid  to  the  fore- 
said use  and  no  other." 

The  tenendas  of  that  charter  bears  that  the  sub- 
jects were  to  be  held  by  the  di^xmees  of  the 
Crown  **  in  free  blench  farm  for  ever,  freely, 
quietly,  and  in  peace,  without  any  revocation  or 
gainsaying  whatsoever  ;'*  and  the  reddendo  is  the 
pajrment  of  a  silver  penny  yearly  on  the  ground  of 
the  subjects  if  askea  only. 

Thus  then  the  partie$  for  whose  behoof,  as 
the  beneficiaries,  this  grant  was  made  were 
the  beneficiaries  of  the  new  hospital  which 
was  about  to  be  moted  upon  the  ground.  And 
the  subjects  of  that  grant  consisted  of  the  church 
and  the  hospital,  which  had  been  erected  under 
the  Foundation  Charter  of  1462,  and  the  grounds 
attached  thereto.  It  did  not  include  the  quite 
different  subjects  with  which,  b^  that  former 
charter,  the  provost  of  the  priginal  institution 
and  each  of  the  ttoht  prebendaries  thereof  had 
been  endowed.  They,  as  already  mentioned, 
were  not  then  even  dispossessed  of  tiie  enjoyment 
of  these  benefices,  and  of  the  patronage  of  the 
thirteen  beidamen. 

Althou^  the  subjects  contained  in  the  charter 
of  1567  were  granted  exclusively  for  bdioof  of  the 
hospital,  yet,  soon  afterwards,  in  oonsequence  of 
some  arrangements  as  to  division  of  the  general 
parish  of  Edinbui^h,  and  the  long  usage  which  had 
followed  thereon,  the  inhabitants  of  the  adjacent 
district  acquired  a  qualified  right  to  accommoda- 
tion  in  the  church,  as  has  beoi  adjudged  by  the 
House  of  Lords,  and  they  are  now  entitled  to 
have  such  aapommodation  as  I  have  already  men- 
tioned in  the  new  ohnroh  which  is  to  be  bmlt. 

But  certain  it  is  that  under  that  grant  the  Uni- 
versity of  Edinburgh  acquired  no  ri^t  to  or  inte- 
rest in  the  subjects  thereof.  Not  only  is  the 
University  not  mentioned  in  it,  but  it  could  not  be 
so,  because  it  had  no  existence  then  or  for  about 
se witeen  yean  thereafter  ;  and  hence  they  can 
claim  no  right  thereto  without  showing  that  sub- 
sequently the  hospital  was  deprived  of  whaX  was  so 
granted  exclusively  for  its  behoof  in  1567,  and 
that  something  which  was  taken  from  it  has  subse- 
quently been  granted  to  the  University.  It  is  ac- 
cordingly maintained  by  the  University  that  the 
Crown  cud  do  this  l^  three  charters,  one  dated 
23d  June  1585,  a  second  dated  26th  May  1587, 
and  the  third  dated  29th  July  1587. 

It  i^pean  to  me  that  the  grant  which  had  thus 
been  made  by  the  Crown  in  1567,  to  the  Provost, 
Magistrates,  and  Council,  for  tiie  purposes  therein 
set  forth,  would  not  have  been  afterwards  revoc- 
able hv  the  Crown  at  its  pleasure,  even  had  it 
wished  to  do  so.  The  Crown  was  divested  of  the 
subjects  thereby  conveyed  for  a  purpose  which  was 
undoubtedly  lawful,  and  it  had  not  thereafter  power 
to  convey  these  subjects  to  or  for  behoof  ofother 
parties.  But  I  do  not  see  that  the  Crown  ever 
has  indicated  any  intention  of  doing  any  such 
thinff,  by  either  of  the  thi«e  charters  upon  which 
the  University  founds. 

L  The  charter  of  23d  June  1585  is  merely  a 
charter  of  resignation,  prooeeding  upon  a  convey- 
ance granted  fy  Robert  Pont,  then  tiie  ProvoU  of 
Trinity  Collage  Chnxxsh,  in  favour  of  the  Magis- 
trates and  l^wn  Council.  That  conveyance  was 
contained  in  a  contract  between  Mr  Pont  and  the 
nagistratea,  whereby  he  conveyed  to  them  for  an 
ciMroiu  MHindAration  hia  benefice  of  theprovostiy. 


The  charter  of  resignation  which  was  gruited  there- 
upon by  the  Crown,  as  the  superiw  into  whose 
hands  the  subjects  were  resigned  by  the  disponer 
in  favour  of  the  diroonees,  is  ensronBed  ad  langum 
in  the  instrument  of  sasine  which  followed  there- 
on. Before  showing  for  whose  behoof  this  charter 
was  granted,  let  us  see  what  the  subject  of  that 
grant  consisted  ot  These  subjects  are  described 
as  consisting  of  "  totum  et  int^;rum  beneficium 
prepositure  ecclesie  collegiate  trinitatis  prope 
Edmbuigh,"  with  all  and  sundry  the  churohes, 
teinds,  and  other  particulars  therein  generally 
enumerated,  "diet  prepositure  spectan  ubicum- 
que    infra  re«;num  nostrum  jacenL"    with   the 

f provost's  right  of  patronage  of  the  beidamen. 
t  therefore  did  not  include  the  edifice  of  the 
church,  or  of  the  original  hospital,  or  the  sites 
thereof,  or  the  adjacent  grounds  forming  the 
gardens,  orchards,  and  other  appurtenances 
thereof,  of  all  which  the  Crown  had  been  denuded 
eighteen  years  before.  Moreover,  this  charter  of 
resignation  did  not  include  the  benejicea  with 
which  the  eight  prebendaries  had  been  separately 
endowed  as  already  mentioned.  That  this  re- 
newal of  the  investiture  of  the  benefice  of 
the  provoetry  included  nothing  more  than  what 
had  previously  belonged  to  the  provost  in- 
dividually appears  fartiier  from  the  clause  of 
quaequitlem^  which  sets  forth  that  "  quodqui- 
dem  benefidum  po^positure  coll^i  trinitatis  cum 
omnibus  et  singulis  pertinentijsejusdem  suprascHp- 
tia  dilecto  n'tro  oratori  Koberto  Pont  ultimo  pre- 
posito  et  posseasori  ejusd.  perprius  pertinuit,  et  per 
ipsum  ejus(|ue  procuratores  et  patentee  terras  in 
manibtts  n'ns  ad  effectum  prescnptum,"  were  re- 
signed, &c. 

Thus,  the  subject  of  that  grant  did  clearly  not 
include  all  or  any  part  of  the  subjects  of  the  grant 
of  1567.  It  therefore  matters  not  in  the  present 
inquiry  what  the  purposes  were  of  this  separate 
grant  of  the  benenoe  of  the  provostry.  But  its 
puipose  is  stated  to  have  been  **  pro  sustentaticme 
semorum,  decrepitorum,  orphanorum  et  pauperom 
infra  dicta  hospitalia  ac  pauperum  scolesticorum 
infra  [dictum  collegium  et  scolas  omni  tempore 
futuro  intromitten  coUigen  uten  et  disponen."  And 
whether  or  not  the  hospital  which  had  been  built 
on  the  ground  which  had  been  conveyed  to  the 
magistrates  in  1567  might  have  been  entitled  to 
participate  in  the  benefit  of  this  grant  also— this, 
at  least,  is  certain,  that  there  was  nothing  in  this 
grant  M'hich  gave  to  the  University  of  Edinburgh 
or  to  any  other  party  whatever  any  right  to  partici- 
pate in  the  subjects  which  had  been  irrevocably 
provided  eighteen  years  before  for  the  benefices 
of  Trinity  Hospital  exclusively. 

II.  The  next  inquiry  is  whether  the  charter  of 
26th  May  1587  deprived  the  new  hospital  of  ri^ht 
to  any  part  of  the  edifices,  lands,  and  others  which 
had  been  feued  to  it  in  1567,  and  transferred  the 
same  to  the  University.  This  charter  of  May 
1587  consists  of  two  parts,  which  must  be  distin- 
ffuished.  The  first  part  consiBts  merely  of  a  con- 
firmation of  the  prior  charter  of  1585.  Such  a 
confirmation  was  proper,  because,  as  it  was  merely 
a  charter  of  resi^^nation,  or  in  other  words  a  mere 
renewal  of  the  mvestiture  of  the  provost  in  his 
provostry ;  and  as  his  right  to  the  benefice  was 
merely  a  liferent  one,  and  as  the  confirmation  of 
it  did  Aot  extend  its  operation  to  subjects  which 
were  not  contained  it  it,  nothing  more  requires  to 
bo  said  as  to  that  part  of  this  charter.  The  second 
part,  besides  containing  a  novodamus  of  that  bene* 
nee  of  the  provostry,  contains  also  a  grant  of  other 
subjects  ;  and  let  us  now  see  what  these  other  sub> 
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jects  consiBted  of,  juid  for  what  purponea  the  grant 
of  them  was  made.  As  I  read  that  grant,  its  effect 
was  only  to  transfer  to  the  Lord  Provost,  Bailies, 
and  Council  of  the  Oitv  the  different  subjects 
which,  as  already  stated,  had  constituted  the  bene- 
fices of  the  several  prebendaries  as  well  as  of  the 
provost  of  the  old  institution,  and  also  the  provi- 
sions for  supporting  the  choristers  and  the  oeids- 
men,  and  for  the  reparation  of  the  church.  The 
subjects  of  that  grant  are  described  in  its  disposi- 
tive clause — "Totam  et  inte^pram  predictam  pre- 
posituram  Trinitatis  Coll^i,  cum  omnibus  et 
singulis  ecdesiis  decimis  garbaUbus  ac  aliis  decimis 
glebis  mansis  edificijs  pomarijs  hortis  a'nuis  reddi- 
tibus  advocationibus  donationibus  ac  jure  patron- 
atus  prebendariorum  et  capellaniarum  dicti  coUegij 
cam  donatione  oratorum  pauperum  vulgo  beidmen 
et  bedlyaris  n'cupat  aliorumq.  officiorum  diet,  pre- 
positure  et  hospitali  dicti  coll^j  prope  eadem 
fandat  spectan  una  cum  eoolesijs  parochialibns  de 
Sowtraw  et  Lempitlaw  alijsq.  ecdesijs  et  decimis 
diet,  prepositure  a'nexatia  cum  loco  pomario  et 
horto  vocat.  Dingwall  eisdem  spectan  omnibusq. 
alijs  et  singulis  fructibus  emolumentis  juribus 
casualtitatibus  proficius  deuorijs  tenentibus  tenan- 
drijs  et  justis  pertinen  diet  prepositure  spectan 
ubicumq.  infra  regnum  n'rm  aid  burgum  sen  terras 
jooent.  Ac  cum  omnibus  et  singulis  ecclesiis 
tlecimis  fructibus  deuorijs  emolumentis  an'is  red- 
ditibns  et  proficuis  quibuscunq.  ad  o'ia  et  singula 
prebendaria  et  capellania  dicti  collegii  aut  ad 
stngulos  predictos  prebendaries  in. comitate  seu 
alicui  uni  eorum  in  proprietate  spectan  aut  peripsos 
ipsorumve  aliquem  possess,  autea,  cumomnious  red- 
cutibns  proficuis  emolumentis  terris  et  tenementis 
a  1  prefatum  collegium  prepositum  prebendaries  et 
membra  ejusdem  vel  ad  susteutationem  ecdesie 
domorum  edificiorum  dicti  collegii  f  uudat  et  morti- 
ficat.*' 

These  were  the  subjects  of  the  grant  of  1587. 
And  the  purpose  for  which  that  grant  was  made, 
as  stated  in  the  preamble,  was  that  all  the  fruits, 
profits,  and  emoluments  of  Trinity  College,  per- 
taining **  tarn  ad  prepositum  quam  ad  ppebendarios 
Oappeilanoe  et  alia  ejusdem  membra,"  should  be 
transferred  to  the  use  **  ministrorum  professionum 
literarumct pauperum  susteutationem."  And  the 
purpose  of  the  grant  is  stiU  more  explicitly  stated 
thus — *'  Omnes  et  singulos  fructus  proticuos  et  em- 
menta  predict  ac  h'moi  ad  ministrorum  sustenta- 
tionem,  collegii  ludorum  literamm,  et  pauperum 
secunduna  eorum  bonam  discretionem  super  quam 
eorum  conscientiam,  oneramus,  applican. 

Now,  whatever  may  have  been  the  import  of  this 
grant  in  other  respects,  it  certainly  had  not  the 
effect  of  rescinding  to  any  extent  the  grant  which, 
twenty  years  before,  had  been  made  to  the  chari- 
table institution  of  Trinity  Hospital,  or  of  trans- 
ferring any  part  of  the  endowment  of  that  insti- 
tution to  the  University  of  Edinburgh.  In  the 
first  plaoB,  as  already  stated,  the  Crown  had  in 
1567  divested  itself  of  those  subjects  with  which 
it  had  then  endowed  that  institution,  without 
having  reserved  power  to  rescind  the  grant. 
Secondly,  the  subjects  contained  in  the  charters 
of  1585  and  1587  consisted  onl]^  of  those  subjects 
belonging  to  the  original  collegiate  establishment 
which  hiul  not  been  included  in  the  grant  of  1567 
— viz.,  the  benefices  of  the  provost  and  of  each  of 
the  eight  prebendaries,  and  of  the  endowments  for 
the  choristers,  for  the  support  of  the  beidsmen, 
and  for  the  reparation  of  the  church.  Thirdly, 
the  distinction  between  the  subjects  of  the  grant 
of  1567  and  those  of  the  grants  of  1585  and  1587  is 
made  very  clear  by  the  cofference  of  powers  of  the 


Provost,  Magistrates,  and  Council  under  these 
grants.  By  the  charter  1557,  they  are  expressly 
required  to  apply  the  subjects  thereby  conveyed 
to  them  for  the  benefit  of  the  new  hospital  in  all 
future  time,  and  to  no  other  purpose  whatever  ; 
whereas  they  are  expressly  authorised  and  directed 
by  the  charter  of  1587  to  apply  all  and  singular 
the  subjects  thereby  granted  for  the  benefit  of  the 
ministry  for  promoti^  literature  in  the  Colleee  of 
Edinburgh  (which  had  by  that  time  been  founded), 
aocording  to  their  own  good  discretion.  And, 
fourthly,  the  subjects  contained  in  the  grant  of 
1567  were  to  be  held  by  the  Magistrates  of  the 
Crown  by  blench  tenure  for  payment  of  a  penny 
yearly,  whereas  the  subjects  of  the  latter  grants 
were  to  be  held  in  *'pura  et  perpetua  elemosina 
in  perpetuam."  And  the  reddendo  was  to  consist 
of  devout  and  humble  daily  prayers  to  Almighty 
Ood  for  the  preservation  of  nis  Majesty  and  his 
successors,  and  the  sustentation  of  the  ministers 
serving  the  cure  of  the  churches  belonging  to  the 
provostry,  or  in  their  option  paying  a  tnird  part  of 
the  fruits  of  the  provostry  for  their  sustentation. 

This  charter  of  1587  concludes  with  a  reserva- 
tion to  such  of  the  prebendaries  of  the  college  as 
were  still  living  of  the  annual  duties  which  they 
had  been  receiving  so  long  as  they  should  survive. 

III.  The  remaining  charter  upon  which  the 
University  founds  was  sranted  on  29th  July  1587, 
on  the  very  day  when  the  general  Act  of  Annexa- 
tion of  Church  Lands  was  passed  by  Parliament. 
Although  that  Act  itself  contains  an  exception 
which  would  have  saved  from  its  operation  all  the 
grants  which  the  Magistrates  of  Edinburgh  had 
received  of  such  subjects,  they  appear  to  have 
been  desirous  cib  mahrem  cautelam  to  have  ob- 
tained an  express  conhrmation  of  these  grants.  But 
it  LB  unnecessary  to  quote  the  terms  of  that  char- 
ter, because  it,  at  all  events,  made  no  alteration 
upon  the  previous  grants.  It  confirmed  them 
mrkUiin — '*  Juxta  formam  et  tenorem  eanuidem." 
But  it  does  serve  the  purpose  of  explaining  dis- 
tinctly what  the  subjects  were  of  tne  preceiiing 
grants.  In  particular,  it  states  that  the  subject  of 
the  grant  of  12th  November  1567  consisted  of 
*'  ecciesia  coUegiata  trinitatis,  vulgo  ye  trinitie 
CoUeee  nuncupat  cum  ejusdem  cimiterio  mansioui- 
bus  aomibus  et  hortis  cum  hoepitale  hospitalia 
collegii  trinitatis  nuncupat  et  horto  ejusdem" — ^that 
the  subjects  of  the  grant  of  23d  June  1585  con- 
sisted 01  "  prepositure  dicti  coU^i  trinitatis  cum 
advocatione  et  donatione  oratorum  pauperum  vulgo 
lie  biedmen  et  bedlaris  " — ^and  that  the  subjects  of 
the  grant  of  2M}th  May  1587  consisted  of  the  pro- 
vostry, prebendaries,  and  chaplainries  of  the  col- 


lere  is  another  consideration,  which  shows 
that  the  University  acquired  no  right  bj^  the 
charters  on  which  it  founds  to  participate  in  the 
subjects  of  the  srant  of  1567 — and  that  is,  the 
usage  which  has  followed  upon  these  grants.  The 
inveterate  usa^e  following  upon  ancient  documents 
is  always  a  satisfactory  element  in  an  inquiry  as  to 
their  meaning,  and  the  fact  of  a  period  of  nearly 
three  centuries  having  elapsed  since  these  charters 
were  granted,  without  the  University  having  ever 
before,  in  virtue  thereof,  claimed  a  participation 
in  the  subject  of  the  grant  of  1567,  indicates  that 
they  never  acquired  any  right  to  such  participa- 
tion. 

The  University  founds  upon  the  declaration  in 
the  judgment  of  the  House  of  Lords  that  all  the 
property  of  the  hospital  beyond  what  is  to  be  em- 
ployed in  building  the  church  '*  is  applicable  to 
the    enlargement  and    maintenance  of  the  said 
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charity  as  declared  and  established  by  the  charters 
dated  respectively  12th  November  1567,  and  26th 
May  1587.  The  University  maiutaiiis  that  that 
declaration  imports  a  finding  that  the  latter 
charter  is  one  of  the  titles  of  the  hospital  to  its 
property,  and  that  it,  the  University,  also  has  right 
by  that  charter  to.  participate  in  that  property. 
But  whether  or  not  the  University  has  a  legal 
right  to  either  subjects  of  the  grant  of  1587  (a 
question  to  which  I  shall  presently  advert),  that 
declaration  of  the  House  of  Lords,  whatever 
effect  it  might  have  in  entitling  the  hospital  to 
participate  in  the  subjects  of  the  grant  of  1587  in 
adilition  to  its  exclusive  right  to  the  subjects  of 
the  grant  of  1567,  affords  no  indication  of  the 
hospital  beinc  intended  to  be  deprived  of  any  por- 
tion of  that  right.  This  would  be  the  case  even 
if  we  had  no  exnlanatlon  of  the  meaning  of  the  re- 
ference ;  but  tne  Lord  Chancellor  texls  us  in  his 
speech  at  delivering  the  judgmeut  what  is  the 
meaning  of  that  reference  to  tne  charter  of  1587» 
He  says—"  My  Lords,  I  may  say  in  passing,  that 
the  reason,  in  my  mind,  for  introducing  both 
charters  is  this,  that  your  Lorvlships  will  find  in 
the  charter  of  May  1587  a  rather  more  full  descrip- 
tion of  the  objects  of  tl)e  charity  than  is  contained 
in  the  charter  of  1567."  And  such  is  truly  the  case  ; 
the  latter  charter  containing  a  clause  which  sets 
.  forth  that,  as  the  old  hospital  had  become  ruinous, 
and  the  new  one,  which  had  been  built  by  the 
mrigistrates  and  siifficlently  famished  bv  them, 
v/as  better  adapted  for  the  poor,  it  should  be  law- 
ful for  them  to  support  in  the  new  hospital,  on 
the  funds  of  the  charity,  as  many  paupers  as  the 
funds  would  sustain,  and  to  apply  the  old  edifice 
to  any  other  useful  purpose.  This  declaration, 
therefore,  in  the  judgment  of  the  House  of  Lords, 
aflTords  no  support  of  the  claim  of  the  University 
of  Edinbuigh  to  participate  in  the  funds  of  that 
charity. 

I  am  therefore  of  opinion  that  the  University 
has  entirely  faileil  to  establish  in  any  way  a  right 
to  participate  in  the  property  or  funds  held  under 
the  charter  of  1567,  to  which  alone  the  conclusions 
of  the  present  action  relate. 

But  the  judgment  of  the  House  of  Lords  farther 
contains  a  remit  to  this  Court — 1st,  To  inquire  and 
ascertain  of  what  the  property  of  the  hos]9ital 
consists,  and  in  what  manner  the  money  received 
from  the  North  British  Railway  Company,  and 
the  interest  thereof,  have  been  invested  or  ap- 
plied. 2d,  To  settle  and  approve  of  a  scheme  for 
the  enlargement  and  maintenance  of  the  charity  as 
declared  by  the  charters  of  12th  Nov.  1567  and 
26th  May  1587. 

To  enable  us  to  execute  the  first  of  these  pur- 
poses, the  defenders  have  produced  states  of  the 
?>roperty  of  the  charity,  the  value  of  which,  apart 
rom  the  price  of  the  church  received  from  the 
Railway  (>)mpany,  is  estimated  at  £67,344    7    6 
And  tne  sum  received  from  that 
company  for  the  church,  with  in- 
terest to  14th  September  1863, 
but  deducting  outlays,       .        .      18,420  12  11 

£85,766  0  5 
The  pursuers,  on  14th  Deo.  1864,  lodged  objec- 
tions to  these  states.  But  all  these  objections  ap- 
peal^ have  now.be^i  either  abandoned  or  obviated, 
excepting  those  made  under  head  XII.,  to  certain 
payments  amounting  in  all  to  £7320,  14a.  ed., 
which  were  made  rektive  to  proposals  which  be- 
came abortive  for  rebuilding  tne  church.  One  of 
these  items  consists  of  £16&  paid  as  rent  of  tem- 
porary places  of  worship  for  College  Chureh  con- 


gregation. As  already  stated,  credit  will  be  given 
for  that  sum  out  of  the  interest  of  the  £7000.  As 
to  all  the  other  items  under  that  head,  I  think 
that  we  cannot  satisfactorily  dispose  of  them  at 
present,  because  they  relate  to  arrangements  for 
rebuilding  the  church,  and  it  is  possibfe  that  some 
of  the  things  for  which  those  charges  are  made 
may  still  be  available  in  preparing  a  plan  of  the 
new  church  or  in  selecting  a  site  for  it.  I  there- 
fore think  it  would  be  advisable  to  supersede 
disposing  of  the  objection  under  this  head  until 
the  minute  and  plan  I  formerly  suggested  shall 
be  lodged. 

But  here  the  claim  of  the  University  comes  up 
again.  I  have  already  stated  that,  in  my  opinion, 
it  has  no  claim  to  participate  in  the  subjects  of  the 
grant  of  1567.  But  they  maintain  that  they  have 
right  to  p-irticipate  in  the  subjects  of  the  grants 
of  1585  and  1587,  as  the  promotion  of  learning  in 
that  institution  was  one  of  the  purposes  for  which 
these  grants  were  made  of  the  subjects  of  the  pro- 
visions for  the  provost,  prebendaries,  and  other 
members  of  the  suppressed  institution.  But, 
in  the  first  place,  it  was  left  entirely  to  the  dis- 
cretion of  the  Lord  Provost,  Magistrates,  and 
Council  of  the  city  to  dispose  of  these  funds  for 
the  support  of  the  poor  and  of  the  dei^,  as  well 
as  for  the  promotion  of  education,  as  they  might 
think  proper ;  and  althoufi^h  the  terms  of  these 
grants  might  confer  upon  the  University  a  title  to 
inquire  how  the  subjects  of  these  grants  have 
been  disposed  of,  no  legal  right  appears  to  have 
boon  thereby  conferred  upon  them.  Secondly, 
the  defenders  deny  that  the  funds  which  they 
now  hold  for  benoof  of  Trinity  Hospital  are 
included  in  the  states  now  under  conaiaeration, 
and  the  University  has  not  offered  any  evidence 
that  such  is  the  case.  Thinlly,  the  defenders 
allege  that  the  subjects  which  were  contained 
in  the  grants  in  (Question  were  long  ago  appropri- 
ated to  their  destined  purposes ;  and  that  the  Uni- 
versity got  an  ample  snare  thereof,  and  have  long 
been  enjoying  the  benefit  thereof.  And,  in  my 
opinion,  the  fact  of  the  University  not  having 
made  the  claim  against  the  defenders  until  after 
the  lapse  of  centiiries,  precludes  them  from  now 
raising  it.  I  therefore  do  not  think  that  their  daim 
in  this  aspect  of  it  either  can  be  sustained. 

In  conclusion,  as  to  the  scheme  appointed  by 
the  judgment  of  the  House  of  Lords,  tne  defenders 
lodged  a  proposed  scheme  along  with  these  states. 
But  it  will  now  require  to  be  modified  so  as  to 
give  effect  to  the  findings  which  are  now  to  be 
pronounced,  and  which  may  hereafter  be  pro- 
nounced, as  to  the  reserved  objection.  It  may  still 
be  premature  to  lodge  the  amended  scheme. 

The  other  Judges  concurred ;  and  the  Court 
pronounced  the  foUowing  interlocutor  : — 

**Minburgh,  %th  December  1866.— The  Lords 
have  resumed  consideration  of  the  record  in  the 
present  action,  with  the  judgment  of  the  House  of 
Lords,  dated  15th  February  1864,  and  the  states 
of  the  funds  and  properties  of  Trinity  College 
and  Hospital,  and  scheme  of  proposeil  application 
thereof,  and  relative  minute  lodg^  by  the  defend- 
ers, the  Lord  Provost,  Magistrates,  and  Town 
Council  of  the  citjr  of  Edinburgh,  as  trustees  and 
governors  of  Trinity  Hospital,  and  objections 
thereto  by  the  pursuers ;  and  also  the  daim  by  the 
University  of  Edinburgh  to  participate  in  the  fund 
in  question,  and  answers  thereto,  and  dosed  record 
thereon ;  and  having  heard  the  counsel  for  the 
parties  on  these  proceedings,  and  on  the  whole 
cause :  PrtTiio— >With  reference  to  the  questions 
between  the  pursuers  and  defenders  under  the  con- 
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clnsioDB  of  the  sammons  and  defences  thereto  : 
Find  that  the  sum  aftermentioned  should  be  ajp^ 
plied  by  the  defenders,  the  Lord  Provost,  Magis- 
trates, and  Council  of  the  city  of  Edinburgh,  as 
trustees,  ^[ovemors,  and  administrators  of  Trinity 
Hospital  in  the  purchase  of  a  site  for,  and  in  build- 
ing, a  church  which,  after  reserving  full  accommo- 
dation for  all  the  beneficiaries  of  the  hospital  and 
persons  connected  therewith,  will  affora  to  the 
inhabitants  of  the  district  within  which  the  hospi- 
tal was  situated  as  much  accommodation  as  was 
afforded  by  the  colle^ate  church  which  has  been 
removed  ;  that  the  duty  of  building  such  church 
belongs  to  the  said  defenders  as  trustees  of  such 
charity ;  thatthey  are  not  under  any  obligation  to  ob- 
serve or  follow  the  style  or  model  of  the  old  church 
in  such  new  building  ;  that  such  new  church  will 
be  the  property  of  the  said  charity,  subject  to  its 
being  used,  and,  if  so  used,  then  to  its  being  kent  in 
rejiair  and  maintained  in  like  manner  as  the  said  old 
church  was  before  its  removal  by  the  railway 
company ;  further,  find  that  the  funds  so  to  be 
employed  by  the  said  defenders  shall  consist  of 
X7000  of  the  sum  of  £17,671,  Os.  6d.,  which  they 
received  from  the  said  railway  company  as  the 
price  of  the  said  former  church,  with  the  interest 
aud  accumulation  thereof,  which  have  accrued,  or 
shall  hereafter  accrue,  to  the  said  defenders  on  the 
Slid  sum  of  £7000,  under  deduction  of  such  sams 
as  have  been  or  shall  be  paid  by  them  in  the 
meantime,  for  providing  accommodation  for  the 
said  congregation  :  Further,  find  that  it  is  not  ne- 
cessary or  expedient  that  the  defenders  should 
rebuild  the  hospital  which  belonged  to  the  said 
charity,  and  which  also  has  been  removed  by  the 
Slid  railway  company ;  and  appoint  the  said  de- 
fenders, within  ten  davs  from  this  date,  to  loilge  in 
p.xKsess  a  state  of  the  foresaid  fund  as  it  is  at  this 
date,  and  also  within  six  weeks  from  this  date  to 
lodge  a  minute,  with  a  plan  setting  forth  a  site  for 
and  a  plan  of  the  churcn  to  be  built  as  aforesaid. 
Seeunao,  With  reference  to  the  foresaid  claim 
made  by  the  University  of  Edinburgh  :  Find 
that  the  said  University  has  not  estabUshed  any 
right  to  jNurticipate  in  the  funds  which  belong  to 
the  said  charity,  in  virtue  either  of  the  charter  of 
12th  Novem1)er  1567  or  in  any  other  way,  and 
dismiss  the  said  claim  ;  and  find  no  expenses  due 
to  either  the  university  or, the  said  defenders  in 
raferenco  to  the  said  claim.  TertiOy  With  refer- 
ence to  the  states  of  the  funds  of  the  charity 
lodged  by  the  defenders :  Find  that  all  the  objections 
stated  against  the  some  by  the  pursuers,  excepting 
the  items  set  forth  under  the  twelfth  head  thereojf, 
have  been  passed  from  or  obviated,  and  repel  the 
same ;  and  snpe^sede  in  hoc  statu  the  considera- 
tion of  the  said  items  in  the  12th  article.  And 
Quarto,  As  to  the  scheme  which  has  been  lod^^ed 
by  the  said  defenders,  supersede  the  consideration 
thereof  until  a  future  stage  of  the  cause. 

Agents  for  Porsaers — ^Wotherspoon  ft  Mack, 

s.s.c 

Agents  for   Defenders — Graham  &   Johnston, 

w.s! 

AgeQts  for  UnivorBity— W.  &  J.  Cook,  W.S. 
SECOND   DIVISION. 


BHIND^S  TUtJSTEES  V.  FLETCHER 
AND  OTUEES. 

Legaqf'^on4trucium--CoHdUio  st  nne  UberU  deees- 
9erU.  A  person  left  a  Ic^gacv  to  his  aunt, 
and  directed  his  trustees,  in  the  event  of  her 


predeceasing  him,  to  convey  it  to  her  children, 
and  the  survivors  or  survivor  of  them  equally. 
The  aunt  predeceased  the  testator,   leaving 
several  children,  and  also  grandchildren  by  a 
daughter  who  had  died  before  the  date  of  the 
settTemcnt.     Held  that  these  ^andchildreu 
were  not  entitled  to  participate  m  the  legacy, 
either  under  the  words  of  the  destination  or 
on  the  principle  of  the  conditio  ^  nne  iiberis 
decesaerit. 
The  competition   in   this  case  relates  to  the 
fourth  part  of  a  legacy  of  £2000  left  by  the  de- 
ceased Alexander  Henry  Rhind,  who  died  on  3d 
July  1803,  under  his  trust-disposition  and  settle- 
ment, dated  Ist  January  1861,  to  his  aunt,  Mrs 
Anne  Rhind  or  Gunn ;  and  **  failing  her  by  death 
before  the  term  of  payment  of  said  legacy,  and 
leaving  lawful  children,"  he  directed  his  trustees 
to  '*  convey  and  dispone  to  such  children  aud  sur- 
vivors or  survivor  of  them  equally  among  them, 
the  share  which  their  deceased  parent  would  have 
received  if  alive."    The  said  Mrs  Anne  Rhind  or 
Gunn  predeceasetl  the  truster,  she  havuig  dietl  on 
26th  February  1862.  Mrs  Gumi  had  several  child- 
ren by  her  marriage  with  her  husband,   George 
Gunn,  and  among  them  a  daughter,  who  was  mar- 
ried to  John  Loith,   but    who  died  before   her 
mother,  aud  before  the  foresaid  trust-dispositioir 
and  settlement  was  executed,  leaving  children. 

The  competiuc  claimants  are  the  children  of 
Mrs  Antie  Khind  or  Gunn  who  survived  her,  and 
the  children  of  Anne  Gunn  or  Leith,  who  died  in 
tlic  circumdtauccs  above  stated. 

The  Lord  Ordinary  (Ormidale)  held  that  no  part 
of  the  legacy  of  £2000  in  question  ever  vested  *in 
Anne  (Tunn  or  Leith,  the  mother  of  the  claimants, 
the  Lciths  ;  and  that  the  maxim  si  instil ut us  sine 
liberis  decesserit  was  iuap]>licable  to  their  position, 
and  was  not  available  to  them.  He  accordingly 
preferred  the  other  claimants. 
The  Leiths  reclaimed. 

Solicitor-Gkneral  and  John  Hunter,  for 
them,  argued — The  testator  did  not  care  for  par- 
ticular relations  or  degrees  of  relations.  He  uked 
them  and  their  fanmies  all  equally  well.  He 
speaks  promiscuously  of  children,  family,  issue. 
The  expression  children  includes  grandchildren, 
unless  tnere  is  a  limitation  in  the  context.  If  not, 
the  Court  will  favour  the  extension  of  the  meaning 
to  srandchiidren,  if  they  are  otherwise  cut  out. 
And  a  testament  expresses  intention  as  at  the  date 
of  death.  Holt  v.  Mackenzie,  2d  Feb.  1701,  M. 
6602  ;  Roughead  v.  Rennie,  M.  6403  ;  Christie  v. 
Fatersons,  Fac.  Col.,  5th  July  1822  ;  Wishart,  M. 
2310;  Sturrock  v.  Dunlop,  6  D.  117  ;  Williams* 
Execut.  voL  ii.  p.  988 ;  Roper,  L  p.  68  ;  Jarman 
on  Wills,  ii.  p.  135  ;  Magistrates  of  Montrose,  1738, 
M.  6398  ;  Black  v.  Valentine,  6  D.  689  ;  Smollct, 
23d  Nov.  1810,  F.  C. 

YouNO  and  Lee,  for  the  other  claimants, 
answered — The  authorities  are  clear  that  the  word 
children  does  not  include  grandchildren.  The 
testator  did  not  intend  to  include  grandchildren 
here  ;  he  says  "  leaving  lawful  children."  Mrs 
Leith  was  not  left ;  she  predeceased  her  mother. 
The  condition  si  sine  liberis  decesserit  can  never  re- 
ceive effect  in  favour  of  children,  unless  it  shall 
appear  that  the  testator  contemplated  the  institu- 
tion of  the  parent.  There  must  be  an  institute  to 
allow  the  maxim  to  apply,  but  here  the  pretended 
institute  was  dead.  Sturrock,  6  D.  117  ;  Black  v, 
Valentine,  6  D.  689 ;  Aitchison,  M.  1333 ;  8andford 
on  Entails,  p.  376. 
At  advising. 

Lord  Cow  AN— The  trust- disposition  and  settle- 
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ment,  upon  the  due  construction  of  which  the  claims 
of  the  competing  parties  depend,  was  executed  by 
Mr  Khind,  who  died  in  July  1863,  unmarned. 
The  date  of  the  deed  is  Ist  Jan.  1861.  Amongst 
other  provisions,  the  testator  directed  his  trustees 
to  pay  legacies  to  each  of  four  aunts  and  an 
uncle,  and  specially  the  sum  of  £2000  to  his 
aunt,  Mrs  Gunn,  **  and  failing  any  of  these  tive  by 
death  before  the  term  of  payment  of  said  legacies, 
and  leaving  lawful  children^  I  direct  my  trustees 
to  convey  and  dispone  to  such  children  and  sur- 
vivors or  survivor  of  them  equally  amona  them  the 
share  which  their  deceased  parent  wouhl  have  re- 
ceived if  alive." 

The  testator  was  predeceased  by  his  aunt,  Mrs 
Gimn,  who  died  on  26th  February  1862,  leaving 
four  children,  one  of  whom,  however,  died  in  the 
lifetime  of  the  testator,  unmarried.  Mrs  Gunn 
had  another  child  who  predeceased  her,  having 
died  in  1855,  previous  to  the  date  of  the  settle- 
ment, leaving  four  children,  the  issue  of  her  mar- 
riage with  John  Leith.  And  the  question  is, 
whether  these  grandchildren  of  the  testator's 
aunt  are  entitled  to  share  in  the  legacy  of  £2000. 
The  mother  of  the  Leiths  was  a  lawful  child  of 
Mrs  Gunn,  but  having  died  before  the  date  of  the 
settlement,  are  her  children  entitled  to  take 
their  mother's  place  in  the  division  of  the  legacy, 
e'Uker  under  the  words  of  the  deed  as  included 
within  the  term  **  children,"  or  on  the  ground  of 
the  presumed  will  of  the  testator  and  tiie  applica- 
tion to  the  case  of  the  conditio  «t  sine  liberis 
decesseritf 

The  Lord  Ordinary  has  rejected  the  claim  of  the 
Leiths,  and  on  a  review  of  the  authorities  to 
which  reference  was  made  at  the  debate,  I  en- 
tertain the  same  opinion,  being  unable,  with  due 
regard  to  the  nature  and  terms  of  the  settlement, 
and  especially  of  the  provision  in  question,  and 
to  the  true  effect  of  the  decisions,  to  find  satisfac- 
tory ^und  for  a  different  conclusion. 

It  is  all  important  to  keep  in  view  that  this  is 
not  a  settlement  by  a  father  upon  his  children  and 
their  descendants.  In  such  a  case  the  pietas 
jxitema  and  the  natural  duty  incumbent  on  a 
parent  to  provide  for  his  issue,  immediate  or 
remote,  has  been  held  to  justify  the  application 
of  a  more  enlarged  and  liberal  mterpretatibn  of 
the  terms  he  employs  in  his  deed  than  would 
otherwise  be  admissible.  Neither  is  it  a  settle- 
ment by  one  who  stood  in  loco  pareniis  to  the 
objects  of  his  bequest,  as  in  the  case  of  an  uncle 
settlinff  provisions  upon  his  nephews  and  nieces 
or  on  &e  children  of  his  brothers  and  sisters.  To 
such  a  case,  in  ascertaining  the  will  of  the  testator, 
the  same  principles  of  construction  have  been  held 
applicable.  The  present  is  not  a  case  of  that  de- 
scription. The  settlement  is  by  a  nephew  leaving 
a  legacy  to  his  aunt,  and  in  the  event  of  her  death 
to  her  children,  his  cousins.  It  cannot,  therefore, 
be  treated  on  any  other  principle  than  the  settle- 
ment of  a  testator  who  nas  bequeathed  legacies 
to  stranger  legatees.  A  legacy  to  a  cousin  or  to 
cousins  has  never,  except  in  the  case  of  Christie, 
to  be  afterwards  noticed,  been  thought  open  for 
construction  on  any  other  rule  or  principle  than 
ordinary  legacies  are,  where  the  relationship  is 
more  distant,  or  where  no  relationship  subsists 
between  the  testator  and  his  legatees. 

llie  peculiarity  of  the  present  case  is,  that  the 
mother  of  the  Leiths  died  previous  to  the  date  of 
the  settlement.  It  is  not  necessary  to  determine 
what  effect  that  specialty  might  have  had,  had  the 
testamentary  provision  to  be  construed  occurred 
in  the  settlement  of  a  parent,  or  of  one  standing  in 


loco  parentis  to  the  legatees.  Even  in  such  a  case 
the  decisions  referred  to  in  the  note  of  the  Lord 
Ordinal^  would  have  presented  an  obstacle  which 
it  would  have  been  difficult  to  get  over.  The  tes- 
tator in  the  case  of  Wishart  V,  Grant,  where  the 
same  peculiarity  occurred,  stood  in  the  relation  of 
uncle  to  the  children  of  his  sisters,  on  whom  the 
provision  was  made.  And  in  Sturrock  v,  Binnie 
the  same  relationship  subsisted  as  between  the 
testator  and  the  liferenter,  whose  children  were 
called  as  ffars.  No  doubt  in  this  last  case  Lord 
Moncreiff  was  in  the  minority,  concurring  in  the 
interlocutor  of  the  Lord  Ordinary,  which  waa 
altered  by  the  then  Lord  Justice-Clerk  and  Lord 
Cockbnm,  Lord  Medwyn  bein^  absent.  But 
whatever  difficulty  might  be  felt  m  a  similar  case, 
it  will  mainly  arise  from  the  circumstance  of  the 
testator  being  in  loco  parentis  of  the  le^tees.  The 
Lord  Justice-Clerk,  in  the  opinion  wnich  he  de- 
livered, explains  that  he  held  the  descriution 
of  the  persons  favoured,  as  *'all  my  nepnews 
and  nieces,"  children  of  his  brothers  and  sisters, 
not  to  be  of  the  same  comprehensive  character  as 
a  provision  to  *'all  my  children  in  liferent  and 
their  issue  in  fee;"  and  he  adds,  as  a  general 
principle  in  such  cases,  "When  the  testator 
stands  in  the  relation  of  parent,  and  under  a  duty 
to  provide  for  children  and  their  descendants,  the 
rule  is  so  to  construe  the  will  if  possible  as  to  make 
the  provisidn  include  all  children,  although  not  in 
existence  at  the  date  of  the  will."  This  principle 
he  held  not  to  be  applicable  so  strongly,  if  at  all, 
to  the  case  of  an  unde  providing  for  nis  nephews 
and  nieces,  and  specially  not  to  apply  to  the  deed 
then  before  the  Court  for  construction.  The  pre- 
sent case,  however,  is  not  one  where  any  duty  ex- 
isted on  the  part  of  the  testator  to  provide  for  the 
objects  of  his  bounty.  Now,  the  established  rule  of 
law  is  that  a  leeacy  lapses  by  the  predecease  of  the 
legatee  when  Siildren  are  not  called  to  the  suc- 
cession ;  but  where  a  legacy  is  bequeathed  to  a 
class  and  not  nominathn^  only  those  faUing  within 
the  description  can  be  held  included  who  are  in 
existence  when  the  legacy  is  bestowed  When  a 
lecacy  is  given  to  the  children  of  A.  B.,  the  natu- 
nd  meaning  of  the  term  is  children  then  in  exist- 
ence. They  alone  can  take  as  legatees  under  the 
ffeneral  description.  A  legacy  to  a  person  who  is 
dead  at  the  date  it  was  bestowed  can  have  no  legal 
effect  given  to  it.  And  on  the  same' principle,  one 
of  a  class  who  has  previously  died  cannot  take  any 
legal  interest  under  a  legacy  to  the  class.  There 
can  be  no  distinction  in  this  respect  between  a 
nofmnatim  and  a  class  legatee.  And  as  little  can 
the  issue  of  such  a  party  claim  the  share  their 
parent  if  alive  would  have  received,  unless  there 
be  words  in  the  settlement  conferring  such  an  in- 
terest or  room  ex  preswnpta  vohmtate  tettataris  for 
holding  such  right  and  interest  to  have  been  con- 
ferred. In  the  present  settlement,  it  is  the  ''law- 
ful children  "  left  by  the  aunt  predeceasing  the 
testator,  who  are  to  take  the  share  which  the  aunt 
would  have  received  There  is  not  a  word  in  the 
deed  that  can  be  held  to  confer  their  parent's 
share  in  express  terms  on  the  issue  of  children 
who  had  pr^eceased  the  date  of  the  settlem«it» 
whatever  room  there  might  be  under  the  condition 
si  sine  Uberis  for  holding  the  issue  of  children, 
alive  at  the  date  of  the  deed,  but  predeceasing  the 
testator,  to  have  taken  in  the  place  of  their  parent. 
As'r^ards  the  application  of  the  concUtio  si  sine 
liberis  to  this  case,  there  is  no  room  for  its  applica- 
tion any  more  than  there  was  in  the  case  of  Stur- 
rock, or  in  the  previous  case  of  Wishart.  There 
must  be  a  legatee  instituted,  in  the  first  instande, 
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otherwise  there  can  be  no  conditional  institute 
either  under  the  express  terms  of  the  deed  or  under 
the  implied  oondition.  [n  all  the  cases  which  have 
occurred  there  were  parties  called  capable,  at  the 
date  of  the  deed,  of  taking  the  legacy  or  provision 
on  whose  &ilure  antecedent  to  the  vesting  or  the 
opening  of  the  succession  the  conditional  institu- 
tion was  held  to  come  into  operation,  and  the 
substitution  provided  for  by  the  deed  (if  there  was 
such)  held  to  be  evacuated.  But,  in  such  drcum- 
stanoes  as  thoe^  in  which  this  competition  occurs, 
there  being  no  mstitute,  it  is  a  misuse  of  terms  to, 
hold  the  conditio  m  sine  Uberia  to  have  any  applica- 
tion. This  being  so,  it  is  not  necessary  to  notice 
the  numerous  dedsions  which  were  referred  to 
farther  than  to  say  that  in  none  of  them  did  there 
occur  the  special^  of  the  child  having  predeceased 
the  date  of  the  settlement.  And  the  case  of 
Christie,  in  particular,  so  much  dwelt  on  in  the 
aivument  as  being  the  only  decision  on  record 
where  the  conditio  was  recognised  in  a  bequest  to 
children,  as  a  class,  being  cousins  of  the  testator, 
presented  no  such  specialty. 

The  voluntas  testatoris,  however,  is  appealed  to, 
to  the  effect  of  having  it  inferred  that  when  the 
testator  called  the  **hkwful  children"  left  by  his 
aunt,  he  must  have  intended  to  include  aU  her 
chUdroi,  whether  then  alive  or  previously  dead ; 
and  it  is  contended  that,  the  will  of  the  testator 
behkg  the  ruling  element,  it  can  be  of  no  materiality 
in  ascertaining  that  will,  whether  one  of  the 
children  had  died  before  the  date  of  his  deed,  or 
whether  the  child,  being  alive  at  that  datc^  should 
die  before  it  came  into  operation.  To  this  consi- 
deration Lord  Moncreiff  was  inclined  to  ^ve  great 
weight  in  the  case  of  Sturrock ;  but  it  is  obvious 
that  in  that  case  the  observation  could  be  made 
with  more  force  tiian  in  the  present,  for  the  testator 
then  stood  tn  loeo  parentis  to  the  children.  No 
doubt  it  is  the  will  of  the  testator  to  which  in  all 
such  cases  we  must  give  effect ;  but  care  must  be 
taken,  when  general  words  are  for  construction, 
that  we  do  not  give  effect,  by  straining  the  terms 
of  tiie  deed,  to  mere  conje(^ural  intention  as  to 
what  we  may  imagine  the  testator  might  probably 
have  intended,  fi  is  the  enixa  voluntas — ^the  in- 
tention clearly  and  palpably  coming  out  on  the 
face  of  tiie  deed — ^that  may  be  taken,  where  the 
words  adimit  of  it,  as  of  primary  moment  in  con- 
sidering their  construction  ;  and  in  this  view  I  do 
not  think  there  is  room  for  giving  the  effect  con- 
tended for  by  the  Leiths  to  presumed  intention  on 
the  part  of  the  testator  to  include  in  the  term 
**  children  "  left  by  his  aunt  on  her  predecease  and 
the  "  survivor  or  survivors  of  them,"  a  child  who 
had  predeceased  the  date  of  the  settlement  and  her 
issue.  The  implied  condition  being  inapplicable  to 
the  ease,  so  far  as  the  Leiths  are  concerned,  the 
fair  meaning  of  the  terms  points  solely  to  children 
then  in  ezistenoe  and  the  survivors  or  survivor  of 
them.  . 

In  a  certain  class  of  cases  the  term  ^'children  " 
has  sometimes  been  construed  to  include  crand- 
children ;  but  this  has  never  beoi  held  in  arcum- 
stanoes  similar  or  aoalagous  to  the  present.  Under 
the  nrasumed  condition,  ^en  a^vplicable,  grand- 
ohikueD  have  taken  as  coming  m  place  of  their 
parents ;  but  there  is  no  instance  of  the  term 
"children"  being  construed  to  embrace  grand- 
childien  aa  well  as  the  immediate  issue.  They 
may  have  been  held  entitled  to  take  as  coming  in 
place  of  their  parents  ex  presumpta  vokmicUe^uot 
not  as  direct  legatees ;  and  I  tiiink  it  dear  that 
the  grandchildren  of  Mrs  Gunn  were  not  called 
along  with  har  immediate  iasaa     Were  this  held, 


they  must  all  be  entitled  to  take  per  capita,  which 
cannot  be  inferred  with  any  reason  to  have  been 
intended  by  the  testator  on  the  face  of  this  deed. 
The  principle  on  which,  in  the  entail  cases  which 
were  referred  to  at  the  debate,  powers  to  provide 
children  out  of  the  rents  of  the  estate  were  held  to 
support  provisions  to  grandchildren,  is  ouite  in- 
applicable to  the  construction  of  such  deeas  as  the 
present. 

The  other  Judges  concurred  ;  and  the  reclaiming 
note  was  therefore  refused. 

Agents  for  Rechumers— Morton,  Whitehead,  ft 
Greig,  W.S. 

A^t  for  Respondent^H.  W.  Gomillon,  S.S.C. 


OUTER  HOUSE. 
(Before  Lord  Jerviswoode. ) 
ALLANS  V.  WILSON  AND  SON. 
Master  and  Servant — Culpa — Uitfenced  Machinery. 
Circumstances  in  which  held  by  Lord  Jervis- 
woode (and  ac^iesced  in)  tlutt  millowners 
were  liable  in  damages,  in  respect  of  injuries 
sustained  by  one  of  their  workers  in  conse- 
quenoe  of  machinery  being  unfenced. 
This  was  an  action  for  damages  on  account  of 
injuries  received  by  the  pursuer  (who  sued  with 
concurrence  of  her  father)  while  employed  as  a 
**  piecer"  in  the  defenders'  mill,  in  consequence,  as 
was   alleged,  of  the  machinery  not  being  duly 
fenced.     At  the  time  of  the  accident  the  nursuer, 
a  girl  of  fourteen  years  of  age,  was  employed  in 
the  defenders'  service,  and  she  was  injured  by 
bein^  caught  in  a  part  of  the  machinery,  while  it 
was  m  motion  for  manufacturing  purposes.     The 
machinery  in  which  the  pursuer  was  caught  con- 
sisted of  two  small  cogwheels,  working  at  right 
angles  to  one    another,   and  driving  put  of  the 
machine,  the  machine  being  a  douUing  or  twin- 
ing machine,  and  one  of  the  wheels  being  affixed, 
to  a  small  perpendicular  shaft.     A  proof  was  led, 
the  import  of  which  the  defenders  contended  was 
to  show  that  the  pursuer  had  been  injured  through 
her  own  fault,  she  having  attempted  to  do  some- 
thing in  the  course  of  her  work,  against  which  she 
had  been  warned,  and  that  it  happened  at  a  part 
of  the  machinery  where  the  pursuer  had  no  occa- 
sion to  be  under  her  employment    while  at  her 
work,  and  where  no  persons  had  any  occasion  to 
be  except  on  passing  and  repassing  to  their  work, 
at  which  time  the  machinery  was  not  in  motion. 

The  Sheriff-Substitute  (Russell)  on  advlBins  the 
proof,  held  that  it  established  the  cause  of  the 
accident  to  be  the  unfenced  state  of  the  machi- 
nery, for  which  he  held  that  the  defenders  were 
responsible.  His  Lordship  found  the  pursuer 
entitled  to'  £100  of  damages,  and  in  the  note  ap- 
pended to  his  interlocutor,  made  the  following 
observations : — 

"  By  the  Factory  Act,  7  Vict.,  c.  16,  sea  21 
(as  interpreted  by  sec.  73,  and  as  qualified  by  the 
Act  19  and  20  Vict,  o.  38,  sec.  4),  ihe  Sheriff-Sub- 
stitute understands  that  such  machinery  as  caused 
injuries  to  the  pursuer  is  required  to  be  securely 
fenced,  if  so  situate  that  children  and  young  per- 
sons and  women  are  liable  to  come  in  oontaot  with 
it,  either  in  passing  or  in  their  ordinary  oocnpation 
in  the  factory. 

"There  can  be  no  doubt  that,  in  this  instance^ 
the  machinery  was  so  situate  —  the  pursuer's 
dress  having  become  entangled  with  it  while  she 
was  engaged  in  her  ordinaiy  oocnpation,  and  ^e 
having  to  pass  it  when  goinff  to  and  retoming 
from  her  work,  as  well  as  on  otiier  oooaaionc 
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"If    this    view    be    correct,    it 


deci- 


sive of  the  question  as  to  the  liability  of  the 
defenders,  unless  the  pursuer  wilfully,  or  with 
utter  recklessness,  exposed  herself  to  injury^a 
supposition  quite  unsupported  by  the  evidence.  It 
is  unnecessary  to  inquire  whether  or  not  the 
machinery  which  caused  the  injuries  unreason- 
ably exposed  to  danger  the  persons  working 
in  the  iadoxy.  In  the  words  of  Lord  Campbell, 
Chief -Justice,  'the  Act  does  not  merely  provide 
that  machinery  in  factories  is  to  be  fenced  when  it 
is  dangerous.  All  mill  gearing  while  in  motion  for 
a  manufacturing  purpose  is  to  be  fenced.  The 
Legislature  did  not  intend  to  leave  it  to  be  decided 
upon  the  circumstances  of  each  case  whether  the 
machinery  was  dangerous  and  required  fencing.' 

"  As  to  the  extent  of  the  injuries  received  by  the 
pursuer,  b^  which  the  amount  of  damages  must 
be  determined,  the  evidence  is  not  so  specific  as 
might  be  desired. 

*'  It  is  certain  that  the  pursuer  has  lost  part  of 
one  finger,  has  had  another  much  hurt,  that  she  • 
was  injured  on  the  left  side,  and  that  her  whole 
system  has  received  a  severe  shock  from  which 
she  has  not  yet  wholly  recovered,  although  she 
ia  recovering.  The  statements  of  the  defenders  on 
this  part  of  the  case  seem  wide  of  the  truth.  On 
the  whole,  it  is  thought  that  the  amount  found 
due  will  meet  the  justice  of  the  case." 

The  defenders  appealed,  and  the  Sheriff  adhered 
to.  the  interlocutor  of  his  Sul)stitute  on  the  merits, 
but  reduced  the  dauLages  to  £50. 

The  defenders  advocated. 

W.  A.  Brown  (with  him  Gifford)  for  the 
defenders,  argued — 1.  In  respect  that  the  proof 
establishes  that  the  respondent's  injuries  were 
caused  by  her  own  fault  solely,  the  advocators 
are  not  liable  in  damages.  2.  They  are  not  liable 
in  damages  if  the  respondent's  injuries  were  to 
any  extent  caused  by  ner  own  fault.  3.  Under 
her  emplovment  the  respondent  had  no  occasion 
to  be  at  that  part  of  the  machinery  where  she 
received  her  injuries,  and  she  was  therefore  not 
in  titulo  to  object  that  the  machinery  was  unfenced. 
4.  It  beinff  proved  in  evidence  that  no  complaint 
was  made  by  the  inspector  authorised  by  the  Fac- 
tories' Acts  to  inspect  the  works,  that  the  machi- 
nery in  question  was  not  properly  fenced,  there 
was  a  presumption  that  it  was  so,  which  could 
only  be  set  aside  by  direct  proof  to  the  contrary. 
Further,  the  damages  awarded  both  by  the  Sheriff- 
Substitute  and  the  Sheriff  were  excessive.  O'Neill 
v.  Wilson,  Jan.  21,  1858,  20  D.  427;  M*Naughton 
V.  Caledonian  Railway  Company,  Dec.  17,  1858, 
21  D.  160 ;  7  and  8  Vict.,  o.  15,  sec.  21  ;  19  and 
20  Vict. ,  c.  38,  sec.  4. 

J.  C.  Smith,  for  the  respondent,  anewered — ^The 
allegation  of  fault  on  the  part  of  the  pursuer  her* 
self  was  irrelevant  in  respect  of  her  youth  ;  and, 
further,  the  proof  established  that  she  was  not  in- 
jured by  her  fault  at  all,  but  by  the  fault  of  the 
advocators  in  not  ha>i]iff  their  machinery  fenced. 
The  obligation  of  the  aavocators  was  absolute  to 
have  the  machinery  fenced,  and  their  liability  fol- 
lows necessarily  on  proof  of  its  not  being  so.  7  and 
8  Vict.,  c.  15,  sec.  21 ;  Doel  v.  Sheppard,  Jan.  18, 
1856,  6  Ellis  and  Blackburn,  p.  869. 

The  Lord  Ordinary  (Jerviswoode)  pronounced 
the  following  interlocutor,  in  which  parties  have 
acquiesced : —  ^ 

"  Edinburqh,  Sd  July  1866.— The  Lord  Ordinary 
havinff  heard  counsel,  and  made  avizandum,  and 
consi&red  the  record,  with  the  proof  led  in  the 
inferior  court,  additional  pleas  in  law  for  the 
parties  respectively,  and  whole  process :  Finds,  1st, 


as  matter  of  fact,  that  the  respondent  Ann  Allan 
received  the  injury  of  which  she  complained  by 
being  caught  in  the  machinery  within  the  mill  of 
the  advocators  tiirough  the  fault  of  the  advocators 
in  failing  to  fence  sufficiently  the  machinery  at  or 
near  to  which  the  pursuer  was  employed  within 
the  said  mill  of  the  advocators  ;  and  2d,  with  re- 
ference to  the  foregoing  finding,  refuses  the  note 
of  advocation,  remits  simplicUer  to  the  Sheriff,  and 
decerns  :  Finds  the  advocators  liable  to  the  re- 
spondents in  the  expenses  incurred  by  them  in  this 
Court,  allows  an  account  of  such  expenses  to  be 
lodffed,  and  remits  the  same  to  the  auditor  to  tax 
and  to  report. 

''  Charles  Baiujs. 

"  Nof^. — ^The  Lord  Ordinary  understood,  and  he 
does  not  doubt  the  fact  from  the  tone  of  the  de- 
bate which  here  took  place  before  him,  that  the 
present  advocation  was  brought  by  the  defenders 
in  the  ori^nal  action  rather  with  the  view  of  ob- 
taining a  judgment  on  the  question  as  to  their  ob- 
ligation in  law  to  fence  their  machinery  to  the  ex- 
tent maintained  on  the  part  of  the  pursuer,  so  as 
to  render  them  responsible  in  respect  of  their 
failure  to  do  so,  than  from  any  indisposition  on 
their  part  to  make  pecuniary  compensation  to 
the  pursuer. 

**  But  the  Lord  Ordinary  has  been  unable  to  find 
elements  in  the  proof  which  would  here  warrant 
him  in  altering  tlie  judgment  pronounced  by  the 
Sheriff.  Looking  to  the  evidence  as  it  stands,  it 
appears  to  the  I/>rd  Ordinary  to  be  proved  that 
tne  direct  cause  of  the  accident  was  the  act  of  the 
pursuer  in  reaching  for  a  ring  which  was  lying  on 
the  top  of  the  machine  at  which  she  was  employed, 
and  towards  one  end  of  it.  While  takins  down 
the  ring  the  pursuer's  dress  was  caught  oy  the 
machinery,  and  she  was  injured  as  described  in  the 
evidence. 

*'  Before  the  Lord  Ordinary  could  decide  here 
that  no  liability  whatever  was  attachable  in  re- 
spect of  this  misfortune  to  the  defenders,  he  would 
have  required  more  distinct  evidence  than  any 
which  has  been  adduced  to  show  the  absence  of 
necessity  for  fencing  the  machinery  at  the  particu- 
lar place.  The  Inspector  of  Factories  has  not  l^een 
called  as  a  witness  here.  His  evidence  might  have 
been  important  on  one  side  or  the  other,  but  there 
was  no  proposal  for  further  inquiry,  so  far  as  the 
Lord  Ordinary  understands,  and  he  has  conse- 
quently disposed  of  the  case  on  the  evidence  on 
which  the  original  judgments  were  pronounced. 

**C.  B." 

Agents  for  Advocators — K<mald  &  Ritchie,  S.  S.  C. 

A^nt  for  Kespondents^J.  Somerville,  S.S.C. 


Saturday  Dec.  8. 
FIRST  "division. 

MOBISON  AND  MILNE  V.  BABTOLOMEO 
AND  MASSA« 
Ship -^  CdUsion  —  Arrestment  jurisdidumis  fun- 
dandae  caiisa — Beconvention,  A  British  and  a 
foreign  ship  havit^  come  into  collision,  the 
owners  of  the  Britisn  ship  arrested  the  foreign 
ship  to  found  jurisdiction,  and  raised  an  action 
of  damages  against  the  master  of  it  who  was 
a  foreigner,  the  owners  beinff  unknown  to  him. 
The  master  and  owners  of  the  foreign  ^p 
next  day  raised  an  action  of  damages  against 
the  owners  of  the  British  ship  in  respect  of 
the  same  collision.  The  master  of  the  foreign 
ship  thereafter  declined  jurisdiction  in  the  ac- 


Digitized  by 


Google 


18G6.J 


The  Scottish  Law  Reporter. 


95 


tion  against  him.  Held  thai  there  was  juris- 
diction in  respect  (1)  of  the  arrestment,  and 
(2)  of  reconyention  or  pronation  of  jurisdic- 
tion. 
These  were  counter  actions  of  damages,  the 
first  at  the  instance  of  Moriaon  and  Milne,  regis- 
tered owners  of  the  schooner  ''Scotia"  of  Aberdeen, 
against  Francesco  Masea,  master  of  the  barque 
'*  Ghilino  **  of  Genoa,  as  master,  and  also  as  owner 
or  port  owner  of  said  ship,  and  in  these  capacities 
or  one  or  other  of  them,  or  otherwise,  represent- 
ing the  said  ship  ;  the  other  at  the  instance  of 
Goisep^  Ghilino  di  Bartolomeo,  shipowner,  re- 
siding m  Genoa,  owner  of  the  barque  or  vessel 
"GhDino,"  and  Francesco  Masda,  master  of  said 
barque  or  vessel,  as  master,  and  representing  the 
owner  of  said  vessel,  a^nst  Morison  and  Milne. 
With  the  original  action  o^inst  Massa  was  con- 
joined a  supplementary  action  at  the  instance  of 
Morison  and  Milne  against  Bartolomeo  as  owner 
of  the  "Ghilino." 

The  ground  on  which  the  claim  of  damages 
was  founded  in  all  the  actions  was  injury  sus- 
tained by  the  respective  vessels  in  a  collision 
which  took  place  off  Holy  Island,  on  17th  January 
1866.  The  summons  in  the  first  action  was 
signeted  on  26th  January  1866,  and  was  served 
personally  on  the  defender  Massa,  against  whom 
jurisdiction  was  alleged  to  have  been  founded  by 
arrestment  of  the  "Ghilino,"  on  the  following 
day.  The  summons  at  the  instance  of  Bartolomeo 
stad  Massa  was  signeted  on  the  27th  January 
1866,  and  served  on  the  28th.  The  summons 
in  the  supplementary  action  was  signeted  on  the 
1st  February  1866.  The  cross  actions  of  the  26th 
and  27th  January  were  both  called  in  Court 
on  15th  February,  and  defences  ordered  to  be 
lodged  in  both  on  the  28th  Feliruary.  On  that 
day  Morison  and  MUne  gave  in  defences.  Massa, 
however,  did  not  do  so  till  14th  March,  of 
which  date  he  |^ve  -  in  defences,  in  which  ho  de- 
dined  the  jurisdiction  of  the  Court,  on  the  ground 
that,  beinff  neither  owner  nor  part  owner  of  the 
"Ghilino,  nor  representing  the  said  ship  in  these 
capacities,  or  either  of  them,  jurisdiction  could  not 
competently  be  founded  against  him  by  an  arrest- 
ment of  the  vessel.  The  Lord  Ordinary  (Kinloch) 
on  the  14th  July  1866,  repelled  the  objection,  and 
Bustained  the  jurisdiction. 
In  his  note  his  Lordship  observed  : — 
"  The  present  is  an  action  of  damages  raised  by 
Messrs  George  Morison  and  John  Milne,  both  of 
Aberdeen,  and  joint  owners  of  the  schooner  "Scotia" 
of  that  port,  in  respect  of  injury  alleged  to  have 
been  sustained  by  collision  with  the  bng  "Ghilino" 
of  Genoa.  The  injury  is  alleged  to  have  occurred 
'about  nine  miles  off  Holy  Island,  and  about 
twelve  miles  south-east  of  Bummouth,*  and  to 
have  been  entirely  produced  throu^rh  the  fault  of 
the  master  of  the  "  Ghilino,"  thereby  inferring  a 
claim  for  reparation  against  the  owners  of  uie 
"  Ghilino,"  who  are  responsible  in  this  matter  for 
the  master. 

"The  action  is  laid  against  the  defender  Fran- 
oesoo  Massa,  *  master  of  the;  "  Ghilino  "  of  Genoa, 
presently  lying  in  the  harbour  of  Leith,  as  master 
sod  also  as  owner  or  part  owner  of  said  ship,  or 
in  those  capacities,  or  one  or  other  of  them,  or 
otherwise  representing  the  said  ship,  and  answer- 
able for  the  loss  and  damage  due  to  the  pursuers 
in  the  premises.* 

"  In  order  to  found  jurisdiction,  the  ship  was 
arrested  in  Leith  Harbour  by  an  arrestment /uru- 
dktioidt  ftrndoMda  caicM,  framed  as  understood  in 


terms  quadrating  with  those  of  the  summons.  The 
question  is  now  raised,  whether  this  proceeding 
legally  founded  jurisdiction. 

"  The  defender  does  not  dispute,  that  in  so  far 
as  the  action  concludes  against  him  as  owner  or 
part  owner  of  the  ship,  jurisdiction  is  well  raised 
by  the  arrestment  of  the  vessel,  but  he  denies  that 
he  is  either  owner  or  part  owner,  and  says  that 
he  is  onljr  master.  The  pursuers  rejoin,  that  the 
action  is  in  that  view  itself  sufficiently  supported 
by  the  arrestment,  and  on  this  point  the  contro- 
versy took  place  before  the  Lord  Oidlnary. 

"If  the  action  was  merely  personal  to  the 
master,  as  for  debt  or  damage  constituting  a  claim 
against  him  individually,  and  not  affecting  the 
ship  or  the  owners,  it  would  be  ver^r  clear  that 
there  is  no  jurisdiction ;  for  the  ship  is  in  no 
sense  the  individual  property  of  the  master,  and 
could  not  be  affected  in  ret4>ect  of  such  a  debt, 
either  for  jurisdiction  or  exec\ition.  Again,  if  the 
master  stood  in  tho  mere  position  of  an  ordinary 
mandatory,  binding  his  emplovers  and  not  bind- 
ing himself,  then,  although  the  ship  would  be 
afrectable,  it  would  not  be  so  under  proceedings 
directed  against  the  master,  the  mandatory — ^but 
only  under  proceedings  directed  against  the  owners, 
the  employers. 

"  But  tne  master  of  a  ship  stands  by  law  in  a 
position  altogether  different  from  an  ordinary 
mandatoiy.  When  he  contracts  for  the  ship,  he 
binds  both  himself  personally,  and  also  his  owners 
and  the  ship.  In  the  course  of  ordinary  contract 
debts  engaged  in  legitimately  by  the  master  on 
behalf  of  the  ship,  the  Lord  Ordinary  conceives  this 
doctrine  fully  settled,  and  it  is  exemplilied  in  many 
cases.  The  consequence,  as  the  Lord  Ordinary  con- 
ceives, is  that  the  master  is  liable  to  be  sued  for  such 
debts  in  his  capacity  of  master,  and  to  the  effect 
of  Tpalring  the  ship  responsible  in  execution  if  a 
decree  is  obtain^  againsb  him.  He  is  as  much  -so 
liable  as  is  a  trustee  to  the  effect  of  making  tho 
trust-property  affectable  by  legal  diligence.  It  this 
be  so,  it  seems  to  follow  by  necessary  consequence 
that  the  ship  is  arrestable  in  order  to  found  juris- 
diction for  an  action  laid  on  such  a  contract.  If 
the  action  is  such  that  a  decree  obtained  in  it 
would  warrant  the  ship  being  taken  in  execution 
on  the  decree,  it  cannot,  as  the  Lord  Ordinary 
thinks,  be  disputed  that  the  ship  may  be  prelimi- 
narily arrestea  in  order  to  found  jurisdiction  for  the 
action.  The  arrestment  jvrisdictionis  fundamJcs 
causa  rests  on  the  principle  that  the  thing  arrested 
is  liable  to  answer  the  decree.  If  these  Aberdeen 
shipowners  had  made  a  contract  with  the  defender 
as  master  of  the  "  Ghilino"  for  ship  furnishings,  the 
Lord  Ordinary  cannot  doubt  that  an  action  would 
competently  have  been  raised  against  the  master 
as  such  for  the  amount  of  the  debt,  and  that  arrest- 
ment of  the  ship  wotdd  have  been  competent,  both 
for  jurisdiction  and  in  execution.  The  present  is 
not  a  case  of  debt  but  of  damages  ;  but  the  Lord 
Ordinary,  on  full  consideration,  cannot  draw  a 
distinction  between  the  cases,  the  damages  being 
sought  from  the  defender  in  his  capacity  of  master, 
and  for  an  act  on  his  part  by  which,  if  it  truly  oc- 
curred, he  bound  both  the  owners  and  the  ship  in 
pecuniary  reparation.  In  l^gal  character  this  is 
just  a  deot  by  ship  and  owners.  It  is  not  a  debt 
ex  corUradUf  out  ex  delicto.  But  delict  is,  in  the 
eye  of  the  law,  a  qwin  contract.  There  is  in 
every  wrong  an  implied  contract  of  reparation. 
Turn  it  in  n^iatever  ws^,  there  is  here  just  a  debt, 
contracted  by  the  act  of  the  master,  due  by  owners 
and  ship.  The  Lord  Ordinary  is  of  opinion  that  the 
same  principle  must  apply  as  in  the  case  of  ordi- 
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hary  contract  debts  incurred  by  the  master  for 
the  ship. 

'*The  defender  made  reference  to  the  527th 
section  of  the  Merchant  Shipping  Act,  17  and  18 
Vict.,  cap.  104,  as  if  the  present  proceeding  was 
thereby  excluded.  That  statute  gave  the  remedy 
of  a  summary  attachment  of  the  ship  by  certain 
proceedings,  '  whenever  any  injury  Jbias  in  any 
part  of  the  world  been  caused  to  any  property  be- 
toning  to  her  Majesty,  or  to  any  x>f  her  Majesty's 
subjectis,  by  any  foreign  ship,  if  at  any  time  there- 
after  such  ship  is  found  in  any  port  or  river  of  the 
United  Kin^aom,  or  within  tnree  miles  of  the 
coast  thereof.'  It  appears  to  the  Lord  Ordinarv 
th(*t  this  special  remedy  does  not  interfere  with 
the  ordinary  legal  proceedings  taken  in  common 
form,  and  without  respect  to  the  nationality  of  the 
vessel"  "W.  P." 

The  cross  action  was  conjoined  on  the  20th  July 
1S66,  and  of  same  date  the  Lord  Ordinary  con- 
joined with  them  the  supplementary  action  against 
^rtolomeo. 

Massa  reclaimed  against  the  interlocutor  of  the 
14th  July,  and  Bartolomeo  against  that  of  the 
2.)th  July,  conjoining  the  cross  actions  with  the 
supplementary  process  against  him.  When  the 
case  came  on  for  discussion  before  the  Inner  House, 
the  pursuers  pleaded  reconvention  as  an  answer  to 
the  objection  of  want  of  jurisdiction.  They 
further  stated  that  they  now  admitted  that  Massa 
was  neither  owner  nor  ^rt  owner  of  the  "Ghilino," 
and  that  they  insisted  in  the  action  against  him  as 
representing  the  ship  qwi  master. 

AsHER  (with  him  Gifford)  for  the  defender, 
Massa,  ai^ed — 1.  Arrestment  of  the  "  Ghilino  " 
could  not  found  jurisdiction  against  Massa,  he 
being,  as  is  now  admitted  by  the  pursuers,  neither 
owner  nor  part  owner  of  the  vessel,  nor  in  either 
of  these  capacities  representing  the  ship.  His  sole 
connection  with  the  vessel  was  as  master.  On  a 
decree  a^pdnst  him  as  master,  execution  could  not 
pass  agamst  the  ship  :  e  contra  arrestment  of  the 
ship  cannot  found  jurisdiction  a^nst  him  as 
master.  The  personal  obligation  of  the  master  of 
a  vessel  was  exceptional,  and  was  specially  for  the 
protection  of  the  owner.  But  if  decree  could 
attach  the  ship  for  the  debt  of  the  master,  the 
property  of  the  owner  would  be  attached  without 
his  Deinff  present  to  protect  himself.  Boll,  Com. 
i.  500  ;  Ersk.  3.  3.  43.  It  is  admitted  that  if  the 
debt  had  been  one  by  the  master  personally, 
arrestment  could  not  be  founded  against  him  by 
an  attachment  of  the  ship.  But  this  is  really  the 
character  of  action  n^hen  it  is  pleaded  that  the 
collision  took  place  through  the  adpa  of  Massa, 
or  of  those  for  whom  he  is  responsible.  2.  Neither 
was  jurisdiction  founded  against  the  mitater  by  re- 
convention. Because  the  acHo  conventionia  must 
5 recede  the  actio  reconventionU,  Here  the  proce- 
ure  was  the  reverse.  Thomson  v.  Whitehead, 
24  D.,  831.  3.  The  manner  adopted  of  convening 
the  defender  was  incompetent,  in  respect  that  the 
proper  remedy  for  such  a  case  was  provided  by 
sect.  527  of  the  Merchant  Shipping  Act. 

Millar  (with  him  Youmo),  for  Morison  and 
Milne,  argued — Jurisdiction  was  competently 
founded  against  Massa  in  this  case — ^viz.,  (1)  by 
reconvention ;  and  (2)  by  the  arrestment  of  the 
**Gldimo"juii9dicUoni8fimd€ind(B  catua  before  the 
date  of  the  action.  1.  Reconvention  was  clearly 
established.  There  was  an  absolute  identity  as 
to  the  parties  to  the  two  actions,  uid  as  to  the 
subject-matter  of  both  suits.  The  objection  here 
taken  to  the  plea  was  that  the  foreigner's  action 
was  not  the  first,  as  it  was  not  signeted  till  the 


day  after  tha£  raised  by  the  owners  of  the  "Scotia.*' 
But  consent  was  the  basis  of  reconvention,  and 
Massa  must  be  held  to  have  consented  to  the 
jurisdiction  by  raising  t^e  action  against  the  de- 
fenders on  the  following  day.  If  the  want  of  this 
consent  at  the  time  when  the  first  action  was 
raised  was  to  mike  that  action  absolutely  null,  no 
after  consent  could  remedy  it.  Harvey  v.  Forrest, 
28th  June  1839,  1  D.  1137.  But  in  an  action 
against  a  foreigner  where  jurisdiction  has  not 
been  founded  a^inst  him,  jurisdiction  may  be 
prorogated  by  his  subsequent  consent  and  con- 
duct. White  V.  Spottiswoode,  30th  June  1846,  8 
D.  952. 

[Lord  ArdmilLak — Your  plea  is  prorogation  of 
jurisdiction.  That  is  not  reconvention.  The 
difference  between  the  two  may  {practically  be 
only  a  legal  subtlety.  But  the  principle  of  l^con- 
▼ention  is  different  from  that  of  prorogation.] 

Reconvention  is  a  species  of  prorogation.  None 
of  the  institutional  writers  mention  any  particu- 
lar punc^iim  temporis  at  ^iiich  an  action  is  held  to 
be  raised.  BelTs  Prin.,  sec  2226.  2.  Massa  was 
called  as  master,  and  in  that  capacity  he  repre- 
sents the  owners  as  he  represents  the  ship  in 
matters  of  this  kind,  just  as  he  has  power  to  Innd 
them  in  contracts  for  ship  stores.  In  some  cases  a 
master  may  contract  so  as  to  bind  the  owners 
without  becoming  personally  liable.  Abbott  on 
Shipping,  pp.  97  and  98  ;  Story  on  Agency,  sec. 
116.  The  master  has  a  kind  of  '*  special  pro- 
perty in  the  ship,"  which  makes  arrastment  of 
her  a  good  ground  on  which  to  found  jurisdictifHi 
against  him.  Shutts  v.  Davis,  6  Taunton  65.  Al- 
though in  the  general  case  where  an  action  is 
based  on  culpa  the  arrestment  must  be  of  the 
property  of  the  individual,  this  right  of  special 
property  makes  the  case  of  a  shipmaster  different. 

At  advising. 

The  Lord  President — ^This  is  a  question  of 
jurisdiction.  It  arises  under  an  action  raised  at 
the  instance  of  Geoi^  Morison  and  others, 
r^;istered  owners  of  the  schooner  "  Scotia,*' 
of  Aberdeen,  asainst  Francesco  Massa,  who 
is  described  in  uie  summons  '*  as  master,  and 
also  as  owner  or  part  owner,"  of  the  ship 
"Ghilino,"  of  Genoa,  "  or  in  those  capacities 
or  one  or  other  of  them,  or  otherwise  r^re- 
senting  the  said  ship,"  against  whom  arrestments 
have  been  used  to  foimd  jurisdiction."  The  ques- 
tion between  the  parties  was  as  to  dama^  done  by 
collision  at  sea  ;  and  in  the  action  raised  at  the 
instance  of  Morison  and  others,  it  was  alleged  that 
the  damage  was  occasioned  by  the  mismanagement 
of  Massa  and  the  persons  navisatinff  the  "Ghilino,** 
for  whom  he  was  responsible,  lAereby  she  hail 
been  brought  into  contact  with  the  *'  Scotia,"  and 
had  danu^ed  her.  The  "Ghilino"  is  a  foreign 
vessel,  and  Massa  is  a  foreigner,  and  the  owners  of 
the  **  Scotia"  are  now  attempting  to  maintain  an 
action  for  recovery  of  the  damage  caused  by  the 
proceedings  of  Massa.  And  in  omer  to  get  at' that 
they  have  used  arrestment  against  the  vess^  to 
found  jurisdiction. 

It  appears  that  the  next  day  «fter  that  action 
was  raised  at  the  instance  6f  Morison  against 
Massa,  an  action  was  raised  at  the  instaaoe  of  the 
owners  of  the  "  Ghilino  "  and  Massa  against  Mori- 
son  and  others,  concluding  that  the  fault  lay  with 
those  navigating  the  "Scotia."  A  day  or  two 
after  that,'  Monsofi  and  others  raised  an  aetion 
against  the  owner  of  the  "  Ghilino^"  Baxtolomeoi, 
and  in  that  action,  which  is  of  a  saralemeii- 
tary  character^  -  they  maintained  a  cbiia  of 
damages  against  the  "  Ghilino."    The  action  wa 
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haye  to  do  with  at  {Hnesent  is  the  first  in  date 
of  these — the  action  raised  by  Merison  and  others 
against  Massa,  in  the  aUegei  doable  character  of 
**  master  or  owner,  or  in  those  capacities  or  one  or 
other  of  them  representing  the  ship."  The  allega- 
tion that  he  is  owner  is  now  out  ot  the  case,  as  it 
is  now  admitted  that  he  is  not  owner ;  and  the 
summons  stands  as  against  Massa,* with  that  ad- 
mission. It  is  said  this  is  an  action  against  the 
master  of  the  ship,  and  it  is  attempted  to  found 
jozisdiction  against  him  by  arrestment  of  the  vessel, 
which  is  not  ms  ;  and  that  bein^  so,  there  is  conse- 
quently no  jurisdiction  to  maintamtheaction  against 
Massa  meraly  as  master  of  the  "  Ghilino,"  and  the 
action  must  be  dismissed.  The  Lord  Ordinary 
has  sustained  the  jurisdiction,  and  Massa  has  re- 
claimed ;  and  Morison  and  others  say  that  the  ob- 
jections are  not  well  founded  for  two  reasons.  The 
first  is  the  plea  of  reoonvention,  and  the  question 
arises  whether  it  is  strictly  reconvention  or  not, 
seeing  that  there  was  no  action  at  Massa's  instance 
at  the  time  this  action  was  raised  against  him.  In 
considering  that  question,  I  don't  think  it  is  neoes- 
.  sary  to  inquire  narrowly  whether  reconvention  is 
the  proper  name  of  that  state  of  matters.  But  the 
facts  are,  that  on  the  26th  January  this  action  was 
raised  against  Massa,  in  reference  to  the  nmtter  of 
that  oolusion  at  sea,  and  the  next  day  an  action 
was  raised  by  Massa  and  the  owners  of  the 
**Ghilino"  against  Morison  and  Milne  in  refer- 
ence to  that  same  collision.  The  name  of  the 
owner  of  the  **Ghilino*'  was  not  known  at  the 
time  the  action  was  raised  against  Morison  and 
Milne ;  but  Bartolomeo's  name  was  disclosed  by 
the  action  raised  next  day  acainst  Morison  and 
Milne.  Thereupon  Morison  and  Milne  raised  an  ac- 
tion against  both  Bartolomeo  and  Massa  in  regard 
to  this  same  matter  of  the  collision.  Defences  were 
^yen  in  by  Morison  and  Milne  as  r^ards  the  ac- 
tion raised  by  Bartolomeo  and  Massa  against  them. 
Bat  defences  were  not  given  in  by  Massa  in  the  ac- ' 
tion  against  him  till  Miuch  ;  therefore  he,  Ir^  delay, 
flot  Morison  and  Milne  to  join  issue  in  his  claim 
lor  damages  done  by  that  collision,  and  he  main- 
tains that  thev  are  not  entitled  to  have  the  matter 
of  their  chum  investigated  at  all,  because  there  was 
no  jurisdiction  against  him,  as  he  had  not  previ- 
ouslv  made  a  elami  against  them  in  this  Court.  I 
think  that  contention  is  altoffether  asainst  the 
principle  of  reconvention,  for  the  broad  principle 
of  reconvention  is  that  the  party  appealing  to  the 
jurisdiction  of  this  Ckmrt  is  amenable  to  it,  and 
eminently  so  in  an  action  arising  out  of  the  same 
matter,  and  when  it  is  essentially  a  matter  of  in- 
vestigation which  of  the  two  vessels  was  in  fault. 
It  seems  that  the  whole  matter  is  before  the  Court. 
Bach  party  is  nlMming  and  invoking  its  jniisdio- 
tion,  and  thev  are  doin^^  so  at  the  same  moment, 
for  I  do  not  tnink  ti^e  miference  of  one  day  is  of 
consequence,  both  actions  beiii£  called  in  Court  on 
the  same  day.  Therefore,  I  think  that  both 
parties  are  here,  and  the  subsequent  repudiation 
of  that  jurisdiction  in  March  will  not  relieve  him 
from  the  jurisdiction  of  this  Court. 

The  other  answer  made  was  this — That  the  ori- 
ginal action  against  Massa  wasan  action  againsthim 
as  representing  the  ship.  It  called  him  as  master 
and  also  as  owner  or  part  owner,  in  thes^  capa- 
cities or  one  or  other  of  them,  representing  the 
said  ship.  He  was  not  owner  or  part  owner, 
and  it  was  as  master  that  he  represented 
the  ship.  It  is  said  that  this  is  an  individual 
action  against  Massa.  That  raises  a  question  of 
some  nicety.  If  it  was  necessi^ry  for  me  to  sive 
an  opinion  upon  it,  I  confess  i  am  inclined  to 
VOL.  m. 


think  the  aotion  is  directed  against  him  not  as  an 
individual,  but  as  representing  the  ship,  in  this 
matter  of  collision  at  sea ;  and  I  think  it  was 
competent  for  a  British  owner  to  found  a  claim 
against  him  by  arrestment  of  the  vessel  in  an 
action  directed  against  him  as  master.  The  state- 
ments as  to  this  matter  are  dearly  such  as  to 
make  the  owners  liable. 

We  are  told  that  the  Merchant  Shipping  Act 
provides  a  different  remedy,  and  that  that  is  the 
true  remedy  in  this  case.  It  contains  a  provision 
that  when  any  British  vessel  is  injured  by  a  vessel 
ooming  to  any  port  in  this  country  the  injured 
vessel  may  attacn  and  detain  the  other  till  satis- 
faction is  made  or  security  found;  and  when 
security  is  found,  then  ihe  cautioner  is  the  proper 
partv  against  whom  to  direct  the  action.  I  don't 
think  that  interferes  with  the  question  whether  the 
other  remedy  provided  by  our  common  law  does  or 
does  not  apply.  The  Merchant  Shipping  Act  is  a 
statute  whicn  applies  all  over  the  kingdom.  But 
it  does  not  follow  from  that  that  we  have  not  our 
own  remedy.  If  Morison  and  MOne  had  known 
the  name  of  the  owner,  they  could  at  once  have 
attached  the  ship  to  found  jurisdiction.  They 
had  no  way  in  England  of  getting  at  the  foreigners 
before  the  passinff  of  this  Act.  O^iey  have  not  the 
remedy  or  founding  jurisdiction  by  arrestment. 
They  had  not  the  action  affainst  the  owner  ;  and 
they  proceeded  to  find  a  substitute  for  the  aotion 
aeamst  the  owner,  and  this  was,  that  the  master 
of  the  vessel  being  found,  action  could  go  a^nst 
him  or  the  cautioner.  Therefore,  the  question  is, 
whether,  apart  from  this  Axst,  you  can  get  at 
the  owners  by  founding  jurisoiction  against 
the  master.  Action  is  raised  against  Morison  and 
Milne  by  Bartolomeo  and  Massa,  an  action  not 
founded  on  a  mandate  to  pursue  it.  The  action 
is  raised  next  day,  and  wno  does:it?  Why,  the 
master,  as  representing  the  owner,  taking  upon 
himself,  as  representing  the  owners,  to  recover 
damages  for  the  injury  caused  by  the  collision. 
If  he  does  so  raise  action,  are  Morison  and  Milne 
not  to  raise  aotion  agamst  him  as  r^rescntiag 
the  owners  ?  Is  he  to  be  found  entitled  to  sue  as 
representing  the  owner,  but  not  to  defend  ?  That 
is  out  of  the  question. 

Lord  CuRBiSRiLL — I  think  the  question  raised 
in  the  defences  is  one  of  very  great  moety,  and  I 
have  had  considerable  difficulty  with  it.  I  think 
it  is  a  pity  that  parties  did  not  avail  themselves  of 
the  remedy  provided  by  the  Merchant  Shipping 
Act.  But  I  am  clear  that  although  that  remedy 
was  open  to  them,  that  does  not  exclude  the 
remedies  competent  by  the  common  law  of  Scot- 
land ;  and  it  is  with  these  we  have  now  to  do. 

T\na  is  a  very  peculiar  case.  Its  features  are 
different  from  those  of  any  other  I  know. 
The  first  point  is,  that  the  action,  which  was 
raised  on  tibe  26th  January  by  MorisOn  and 
Milne,  concludes  against  Massa  as  master  or  owner 
of  the  ship,  but  concludes  against  him  personally, 
in  Older  to  constitute  him  the  debtor  in  the 
claim ;  and  tiie  conclusion  aoooHingly  is,  that 
he  should  be  decerned  to  pay ;  and  the  question 
we  have  to  determine  is,  whether  or  not  thare  14 
jurisdiction  to  entertain  action  against  Maasa»  for 
a  personal  claim,  he  being  a  forei^er.  If  there 
were  no  other  ground  of  jurisdiction  e^coept  the 
arrestment,  I  would  feel  difficulty  in  sastaininff 
it.  I  think  that  jurisdiction  cannot  be  f  oonded 
against  a  foreigner  for  a  personal  debt  owin^  by 
hun  by  means  of  arrestment,  ad  Jktndandam  jurU- 
dUctUmem^  unless  the  subjects  arrested  be  his  pro- 
perty.     Here  the  subjoota  arrested  are  not  his 
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property.  I  am  not  aware  of  any  principle  or 
autnorit^  by  -wiiich  a  foreigner  can  be  snbjected 
to  the  juriBdiction  of  this  Court  by  arreelanent, 
unless  tiie  subjects  be  his.  The  argument  ad- 
dressed to  us  on  this  subject  was,  that  the  debt 
was  the  debt  of  the  ship,  and  that  Massa  was  the 
administrator  of  the  smp.  I  don't  know  what  is 
meant  by  the  statement  that  it  is  the  debt  of  the 
ship.  It  is  not  a  real  debt.  What  is  meant  by 
callmg  it  the  debt  of  the  ship  ?  The  ship  cannot 
come  under  a  personal  obligation,  and,  e^en  if  it 
could,  would  arrestment  of  ner  be  a  habile  means 
of  rendering  her  master  liable  ?  If  that  were  the 
only^rround  relied  on,  I  do  not  see  my  way  to 
sustam  the  jurisdiction. 

But  anotner  ground  is  stated,  namely  reoowveTi- 
lion.  The  first  point  to  be  attended  to  in  regard 
to  th^t  is  that  in  this  action  Massa  must  be 
held  to  be  the  debtor— that  he  is  personally  liable 
for  the  debt  claimed.  The  action  is  Drought  against 
him  as  master,  and  also  as  owner  or  part  owner,  and 
in  those  capacities  or  one  or  other  of  them  repre- 
senting the  said  ship.  It  is  brought  against  him  as 
owner,  and  the  thira  statement  of  facts  makes  out 
a  case  of  culpa  against  him.  If  the  action  is  well 
founded  on  the  merits,  it  is  a  debt  for  which  he  is 
personalfy  liable,  and  to  the  fullest  extent,  for  the 
Act  of  Parliament  which  limits  the  liability  of 
the  master  to  the  ship  and  car^  does  not  operate 
when  injury  is  occasioned  by  his  fault. 

The  next  point  is  that  he  oame  within  the 
junadiotion  of  this  Ckrart  personally.  He  came  to 
Leith,  and  was  personally  within  {he  jurisdiction 
of  the  Court  He  might  have  been  k^t  within 
the  jurisdiction  if  the  creditors  had  thou^t  nroper 
to  apply  for  a  medUaiUme  Juga  warrant.  If  they 
suspected  he  was  coing  away  they  might  have 
prevented  him  and  made  him  find  caution  de 
mdJUAo  naU.  And  if  they  had  done  so,  and  action 
iiad  been  brought,  he  could  not  then  have  pleaded 
that  he  was  not  liable,  for  I  hold  it  as  setued  law 
that  arrestment  of  the  person  is  a  mode  of  found- 
ing jurisdiction  as  well  as  arrestment  of  proper^. 
This  was  settled  by  the  case  of  Muir  v.  Collett,  23  D. 
1229.  So  thatwe  have  this  debtor  remaining  within 
the  jurisdiction,  and  no  proceeding  taken  to  pre- 
vent  his  setting  awajy.  I  hold  it  dear,  if  his  resi- 
dence had  oontmned  for  forty  days,  he  could  not 
have  pleaded  want  of  jurisdiction.  But  tiie  very 
daj  after  action  ii  raised  against  him  he  himself 
raises  an  action,  and  raises  it  in  the  very  character 
in  which  the  action  of  the  preceding  day  had  heea 
raised  against  him,  and  he  concludes  for  payment 
of  a  sum  of  money  in  name  of  damages  to  himself. 
He  raises  it  qya  master  and  also  qtta  representing 
the  ship.  The  action  is  brought  by  him  in  the 
same  character  in  which  he  is  sued.  By  doing  so 
he  subjects  himself  to  the  jurisdiction  of  the  Court 
iu  a  question  with  Morrison  and  Milne ;  and,  what 
is  more,  the  ground  of  his  action  is  the  very  pro- 
ceeding in  reference  to  which  the  counter  action  of 
the  preceding  day  was  brought.  It  is  not  a  case 
of  compensation  where  the  object  is  to  establish 
what  is  a  ^ood  daim  of  compensation  or  reten- 
tion ;  but  it  is  an  individuid  matter.  That  being 
the  case,  I  think  he  himself  has  obviated  any  ob- 
jection that  it  might  have  been  competent  to  him 
to  state  against  this  action. 

Lord  Dbas— I  a«ree  with  your  Lordships  that 
any  remedies  which  owners  of  iScotch  vesselis  may 
have  under  the  Merchant  Shipping  Act  cannot 
interfere  with  those  competent  by  our  law  and 
practice  apart  from  that  statute.  Even  if  the 
remedy  provided  by  the  Act  had  been  better  than 
any  we  had  before,  this  would  atill  have  been  so  ; 


but  I  think  that  remedy  is  not  so  good  as  what  we 
had  before. 

It  appean  that  a  collision  took  place  in  British 
waters  between  a  British  ship  belonging  to  Sootch 
owners  and  a  foreign  ship  of  whicn  Massa  was 
master.  The  master  of  each  ship  attributes  the 
fault  to  the  other.  The  vessels  were  both  injured. 
The  foreign  ship  comes  immediately  after  into 
Leith,  and  the  owners  of  the  British  ship  raise  this 
action  against  the  master  for  compensation,  upon 
the  footing  that  the  fault  was  his,  as  being  the 
party  in  cmsu^e  of  the  foreign  ship,  and  that  the 
owners  and  the  ship  itself  are  liable  for  the  fault 
of  the  master.  The  action  is  raised  against  him  as 
representing  the  owners,  or  what  is  the  same  thing, 
as  representing  the  ship. 

It  may  be  a  question  whether  that  acticai  in- 
volved the  consideration  of  the  personal  liability 
of  the  master.  I  have  no  doubt  tbikt  if  the  oolli^ 
sion  took  place  by  the  fault  of  Massa,  he  would  be 
liable  as  well  as  the  owners.  It  is  not  very  clear 
whether  the  action  is  directed  against  the  master 
as  personally  liable  or  not.  It  is  dear  that  the 
defender  did  not  so  understand  it ;  for  in  his 
second  plea  in  law  it  is  said,  '*  it  is  not  set  forth 
that  the  defender  is  individually  liable  ;  and  as  he 
does  not  represent  the  owners,  he  should  be  assoil- 
zied." He  not  only  does  not  understand  the 
action  as  one  directed  against  him  as  representing 
the  owners,  but  he  understands  it  as  an  addon  not 
involving  his  personal  liability  at  all.  Then  was 
jurisdiction  really  founded  against  him  ?  It  was 
founded  by  letters  of  arrestment.  These  letten 
set  forth  that  the  owners  of  the  "Sootia"  had  a 
claim  of  damage  acainst  the  owners  of  the  foreign 
vessel,  in  respect  Qie  injury  done  to  their  vesad 
had  been  brought  about  by  the  fault  of  Massa ; 
and  then  they  go  on  to  s^p  that  Massa  is  a  for- 
eigner, but  that  he  has  goods  and  properiiy  in  this 
country  as  rej^resenting  the  owners  of  the  vesseL 
That  is  what  is  set  forth  in  the  summons.  There- 
fore, it  is  dear  that  the  action  is  against  him  as 
representing  the  owners,  and  that  in  lus  represen- 
tative character  the  ship  bdoncs  to  him.  The 
fint  thing  to  be  considered  is  this.  Suppose  the 
master  were  otherwise  liable  to  the  jurisdiction  of 
this  Court — suppose  he  had  been  domiciled  in  Soot- 
land — would  an  action  of  this  kind  have  been  com- 
petent against  him  as  representing  the  owners 
to  constitute  this  as  a'  debt  against  the  owners.  I 
am  disposed  to  think  that  such  an  action  would  be 
competent.  It  is  plain  that  this  is  an  action  which 
may  be  brought  against  the  master  as  representinfl 
the  owners  under  such  circumstances.  If  he  haa 
bought  stores,  and  these  had  been  delivered  to 
him,  and  he  luul  sailed  away  and  not  paid  the  price, 
I  don't  see  why  action  could  not  be  directed  against 
him.  In  the  same  way,  if  he  had  ordered  them 
and  not  taken  delivery,  I  think  an  action  of 
damages  for  so  doingwould  be  competent  against 
him  in  this  Court.  This  action  is  founded  not  on 
contract  but  on  delict.  I  don't  see  any  ground  for 
holding  that  when  the  question  comes  to  be  wluch 
of  the  two  ships  is  liable  to  the  other,  it  would  not 
be  quite  competent,  in  an  action  against  the  master 
domiciled  in  Scotland,  to  get  decree  against  him  as 
representing  the  owners.  It  seems  to  me  almost 
unnecessary  to  say  that  jurisdiction  may  befounded 
by  arrestment  of  that  which  is  said  to  belong  to 
him  in  his  representative  character.  Therefore,  I 
am  disposed  to  think  that  jurisdiction  was  well- 
founded  by  that  arrestment. 

Of  course  if  jurisdiction  is  well  founded  on  either 
of  the  two  grounds  here  relied  on,  that  is 
sufficient.      But  I  think  the  jurisdiction  is  also 
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well  founded  on  the  ground  of  reconvention.  It 
does  not  matter  whether  we  c&U.  this  plea  reconven- 
ticm  or  not.  I  think  if  we  are  to  give  it  a  name 
at  aU,  I  know  no  name  ao  good  as  reconvention. 
It  is  more  appropriate  than  prorogation  of  juris- 
diction. It  was  matter  of  ar;^nment  whether  re- 
conventi<Mi  is  prorogation  of  jurisdiction  or  not. 
Pothier  and  Heineccius  are  both  of  opinion  that 
it  is  a  species  of  proroffated  jurisdiction.  Other 
jurists  ihink  it  is  not.  But  that  appears  to  me  to 
be  a  mere  war  of  words  depending  upon  what 
you  take  to  be  the  meaning  of  the  word  proroga- 
tion. If  you  understand  prorospition  to  oe  what 
a  man  voluntarily  does — what  ne  wants  to  do — 
then  reconvention  is  not  prorogation.  But  if  pro- 
rogation is  not  confined  to  that,  if  you  take 
proro^tion  in  a  wider  sense,  there  is  no  difficulty 
m  bnnfing  reconvention  within  it.  Now,  that 
being  the  case,  can  a  man  be  allowed  to  take  the 
beneiit  of  the  jurisdiction  of  this  Court,  and  at 
the  same  time  refuse  its  jurisdiction  in  respect  of 
matters  intimately  connected  with  the  matter,  in 
respect  of  which  he  daims  jurisdiction  ?  The 
question  to  be  tried  here  is,  which  of  these 
two  ships  is  liable,  and  accordingly  the  action 
which  is  brought  the  very  next  da^  by  the  master 
and  owner  of  the  ship,  and  which  is  called  in 
Court  at  the  same  time  as  the  action  first  exe- 
cuted, is  as  clearly  an  action  at  his  instance 
in  his  representative  character  as  the  other  is 
against  hun  as  rspresentinff  the  ship^  It  is  not 
an  action  at  the  inistance  of  Massa  mdividuiJlv. 
I  don't  see  how  he  could  sue  individually.  The 
cmly  way  would  be  that  he  was  said  to  be  in 
fault  and  that  there  might  be  some  back  claim 
against  him  in  respect  of  that  fault.  But  this 
action  is  raised  as  master  and  as  representing  the 
vesseL  How  can  it  be<«aid  that  tne  action  is  to 
go  on  at  his  instance  as  reprmentinff  the  ship,  in 
order  to  get  damages  for  behoof  of  the  ship, 
and  that  the  counter  action  cannot  go  on?  i 
look  upon  these  actions  as  in  the  same  position  so 
far  «B  the  master  is  concerned.  And  I  aon't  think 
there  is  any  chann  about  the  words  eoiweiUkm 
and  reconvention.  They  do  not  imply  that  you 
must  have  convention  before  you  have  reconven- 
tion. 

Lord  Arduillan— There  is  only  one  point  upon 
which  1  feel  hesitation,  and  that  is  the  effect  of 
the  arrestment  to  found  jurisdiction.  That  ques- 
tion is  one  of  much  delicacy,  but  I  have  come  to 
be  of  the  same  opinion  as  your  Lordship^  and 
for  the  same  reasons. 

I  think  the  oii^pnal  actioA  brought  a^iainst 
Massa,  as  representmg  the  owner,  is  an  action  in 
wMcdi  arrestment  of  we  ship^the  ship  being  the 
instrument  by  which  Massa  is  said  to  have  done 
the  wrong — ^was  sufficient  to  create  jurisdiction 
against  hun  as  representing  the  ship  and  the 
unknown  owners  of  her  in  matters  respecting  the 
collision.  The  delicacy  is  that  he  ii  also  sued  as 
personally  liable  On  the  whole,  I  think  the 
sound  view  of  it  is,  that  the  jurisdiction,  which 
would  have  been  well  fotmded  as  against  the 
owners,  ^d  would  have  been  well  created  against 
him  as  representing  the  owners,  is  not  destroyed 
m6rel3r  b^use  there  is  an  additional  and  sub- 
■idiaiy  conclusion  against  the  master  personally. 

I  have  no  difficulty  as  to  the  second  pomt. 
But  I  do  not  view  the  second  plea  in  law 
for  the  defender  as  raising  the  plea  of  reconven- 
tion. I  am  satisfied  that  the  strict  plea  of  the 
civil  law  is  not  raised  under  the  present  drcnm- 
stanoes.  The  circumstances  here  are  adverse  to 
the  prinmple  out  of  which  the  plea  of  reconvention 
lliat  principle  is,  that  the  party  who  has 


invoked  the  lurisdiction  of  a  foreign  country  shall 
not  be  entitled  to  revoke  the  jurisdiction^  so  in- 
voked in  a  matter  arising  out  of  the  same  circum- 
stances and  of  the  same  nature.  But  while  I 
think  that  that  is  the  nature  of  reconvention,  I 
don't  think  the  broad  principle  is  to  be  ex- 
cluded because  we  hold  that  this  is  not  reconven- 
tion. In  the  case  of  Thomson,  I  came  to  the  con- 
clusion that  reconvention  is  an  equitable  rule  of 
compfflisatory  pleading  to  prevent  multiplicity  of 
litigation  and  divided  suits.  I  am  still  of  that 
opinion. 

I  think  this  holds  in  this  case.  I  can*t  under- 
stand anything  more  inexpedient  than  to  refuse 
the  jurisdiction  of  this  counti'y  in  one  action  against 
a  party  appe  iling  to  it  in  another,  and  that  when 
the  matter  of  both  actions  arises  out  of  the  same 
collision  at  sea. 

I  think  the  Ic^  principle  upon  which  jurisdic- 
tion is  created  in  tms  case  is,  that  the  defender, 
Massa,  has,  by  his  own  conduct,  created  a  bar 
which  prevents  him  from  pleading  no  jurisdiction 
in  this  case. 

The  Court  theTef<«e  adhered  to  the  interlocutor 
sustaining  the  jurisdiction. 

Agent  for  Morison  atid  Milne— John  Henry, 
S.S.C. 

Agents  for  Bartolomeo  and  Massa— Murdoch, 
Boyd,  &  Co.,  aS.C. 


Tueiday^  Dec.  11. 

FIRST    DIVISION. 
PETITION — ^FLETOHEB  AND  OTHEBS. 

PracHee^Recordi^EntaU^NofnleOMeium,  Form 
of  procedure  in  an  application  for  recording 
in  tne  Register  of  Tailzies  two  deeds  already 
recorded  in  the  Books  of  Council  and  Session, 
uid  in  tiie  custody  of  the  keepers  thereol 

This  was  a  petition  enrolled  before  the  Junior 
Lord  Ordinary  for  "warrant  to  the  Lord  Clerk- 
Register  and  other  Keepers  of  the  Records  to 
transmit  to  the  Clerk  to  this  application'*  two 
dispositions  and  deeds  of  entail  which  were  ro- 
corded  in  the  books  of  Council  and  Session  ;  '*  and 
upon  the  same  being  produced,  to  interpone  your 
authority  to  the  saia  dispositions  and  deeds  of 
entail,  and  to  grant  warrant  to  the  Keeper  of  the 
Register  of  Tailzies  for  recording  the  same  agree- 
ably to  the  Act  of  Parliament  1686,  cap.  22.'' 

The  Lord  Ordinary  having  doubts  as  to  the 
ocmipetency  of  Ms  t""'^"^  the  order  craved  upon 
the  keepers  of  the.  ReoonU,  reported  the  matter 
verbally. 

The  petitioners  founded  upon  the  Act  of  Sede- 
runt 2&h  December  1838,  sec.  15,  which  provides 
**  that  when  any  deeds,  or  steps,  or  warrants  of 
extracted  processes,  deposited  with  the  Lord  Clerk- 
Roister,  are  required  in  jprooesses  depending 
b^re  tiie  permanent  Lords  Ordinary,  it  snail  not 
be  necessary  to  apply  to  the  Inner  House  for  a 
warrant  for  thd  tnmsmission  of  such  documents, 
but  the  Lords  Ordinary  before  whom  the  causes 
depend  may  grant  such  warrant." 

fee  Court  observed  that  the  proceeding  should 
be  under  the  authoritv  of  the  Inner  House,  and 
directed  the  Lord  Ordinary  to  frame  an  interlo- 
cutor proceeding  upon  that  authority,  and  pro- 
viding that  the  documents  should  always  romain 
in  public  custody,  and  should  be  retransmitted  to 
the  Keepers  of  the  Records  as  soon  as  they  were 
recorded  in  the  Register  of  Tailzies. 

The  petition  was  accordingly  amended  so  as  to 
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pray  altemAtiyely  for  an  order  on  the  Kemm 
**to  appear  before  your  Lordshipe  and  exhimt" 
the  deeds ;  and  this  bdng  done,  the  Lord  Ordinary 
pronounced  the  following  interlocutor  : — 

*'  The  Lord  Ordinaiy  having  advised  with 
the  Lords  of  the  First  Division  of  the  Court,  as 
authorised  by  them,  srants  warrant  to  and  autho- 
rises the  Lord  Clen:-Register  and  the  Deputy- 
Keepers  of  the  Beoords  to  exhibit  in  Court  before 
the  Lord  Ordinaiy  on  Thursday  next,  at  o'clock, 
the  two  principal  dispositions  and  deeds  of  entail 
mentioned  and  refeired  to  in  the  petition,  and 
appoints  a  copy  of  this  interlocutor  to  be  immedi- 
ately served  on  the  said  Lord  Clerk-Register  and 
his  deputies. 

*' David  MuBB." 

Mr  Robertson,  one  of  the  Deputy-Keepers, 
having,  in  compliance  with  this  oraer,  appeared 
in  Court  and  exhibited  the  deeds,  the  following 
interlocutor  was  pronounced : — 

*'  Edinburgh,  13th  Dec.  1866.— The  Lord  Ordi- 
nary, in  resTOct  Mr  Ceoige  B.  Robertson,  one  of 
the  Deputy-Keepers  of  the  Records,  has  exhibited 
in  Court  the  two  principal  dispositions  and  deeds 
of  entaU  mentioned  and  referred  to  in  the  petition 
and  interlocutor  of  11th  instant,  interpones  autho- 
rity and  grants  warrant  to  the  said  Deputy-Keeper 
of  the  &Gords  to  deliver  the  said  two  principal 
dispositions  and  deeds  of  entail  to  the  Keeper  of 

n|fecd««^ 

*^^Tof 


the  Register  of  Tailzies ;  and  this 
grants  warrant  to  the  Keeper  of 
Tailzies  for  recording  the 
Act  of  Parliament  1685, 
said  keeper  to  return  the 
son,  the  said  Deputy-K 
they  shall  have  been  so 
ter  of  Tailzies,  and  ' 


t^^  ^  &e8cl<^  9th  itig^st  1814  ;  (3. )  Deed  of  declaration 


an<l*^fatigation,  daied  7th  Au^nist  1802,  and  re- 
corded in  tM  books^f  Coun<S  and  Session  9th 
kph  letter  and  directions. 


the 
Robert- 


Counsel  for  PetitioneiBHrTjMb  Solicitdr-6enenl 
and  Mr  Shand.  Ageiuf — ifw,  Murray,  and 
Jamieson,  W.8.  Wj    .  , 

SECOND  DivrSfcoiir^  *  ,  ^ 

LORD  ADVOCATE  V.  LORD 


,  when  ^  ^  August  1814 ;  (4»1  ijd 
ed  in  the  said  RegiB-*^!  m  €^  -November  1865» 
'-'      -  ^  Council  and  Session  91 

'-  >8.-  Xfa^  deeds  and 
^oltier  ^vritiags,  tlie  tat 
the  second  diited  2Qlh  J 
^merely  to  the  nominati< 
accordingly  need  pxjk  ^ 
will  of  the  said  J^es 
4.  The  ^Mbiaatioj 


in  the  books  of 
1814. 

(along  with  two 

daik  17th  Apnl  1806,  and 

Jan^^  1806,  which  related 

I  trustees,  and  ^riiich 

iferred  to)  formed  the 

,  second  Earl  of  Fife. 

fc~-^  ^ —  «Hr^^i«-*-^Yxar  ^  ^^^  ^aid  deeds  of  entail, 
/M  %e  >Mce^  JpHihe  purposes  of  this  case  as 
^      T^  ^   M^    rwi     M     Tr  ^        T^  ^    -^      .         tffibal—Jw^Jfr^ to  myself  and  the  heirs-male  of 
^ttCOM^JHflJy^^ci-r^^  i-^y-^^J^i^om  faihng,   to  Alexander  Duff  of 


Circumstances  in  which  held— 1.  That  where 

.  a  party  had  executed  a  trust-deed  under  which 

his  trustees   were   to  denude   in  favour  of 

his   successor  on  his  death,  the  succession 

opened  at  the  date  of  the  death  and  not  of 

the    denuding   deed;      2.    That    deductions 

could  not  be  allowed  to  modify  the  amount  of 

succession  duty  due  because  they  formed  no 

part  of  the  annual  cost  of  the  estates. 

In  1863  an  information  was  lodged  bv  the  Crown 

against  Lord  Fife,  in  consequence  of  which  the 

following  special  case  was  prepared  to  obtain  the 

opinion  of  the  Court  on  the  question  with  which 

it  oonduded : — 

Tb«  Lord  Advocate  claims  succession-duty  on 
the  Innes  estates,  on  the  ground  that  there  was  a 
fuoeeasion  to  these  estates  on  the  deatii  of  James 
Duff,  Barl  of  Fife,  on  9th  of  March  1857. 

Predeeesser,  James  Duff,  Earl  of  Fife,  who  died 
24th  January  1809. 
Suceeseor,  James  Duff,  present  Earl  of  Fife  (fifth 

Annual  value,  afUr  allowance  for  all  necessary 
outgoings,  £9403,  17».  7d, 

Ag^  of  the  successor  when  he  suoeeeded,  forty- 
two. 

Value  of  his  succession,  £136,128,  6s. 

Rate  of  duty,  3  per  cent. 


Amount  of  duty,  £4083,  17s. 

Penalty,  £136,  28.  6d.,  for  having  wilfully  ne- 
lected  to  deUver,  on  the  9th  March  1858,  an 
account  of  the  succession,  and  a  like  penalty  for 
every  month  after  the  firat  month,  during  which 
^uch  neglect  has  continued  and  shall  continue. 

(The  value  of  the  succession  above  inserted  is 
not  to  be  held  conclusive,  but  subject  to  after- 
adjustment  between  the  Crown  and  Lord  Fife^ 
who  reserves  right  to  object  to  the  statement  of 
the  said  annual  value  accordingly.) 

The  following  are  the  facts  as  to  which  the 
parties  are  a^^reed,  upon  which  the  question  arises 
for  the  decision  of  the  Court : — 

1.  James  Duff,  second  Earl  of  Fife,  was  pro- 
prietor in  fee  simple  of  the  estates  hernnitfter 
called  the  Innes  estates.  He  died  on  24th  January 
1809,  leaving  the  testamentary  deeds  and  writings 
mentioned  in  the  next  article,  by  which  the  Innes 
estates  were  settled  on  the  heirs,  and  in  the  terms 
therein  mentioned. 

2.  The  said  deeds  and  writings  consisted  of — (1 . ) 
Three  deeds  of  entail,  the  first  oated  7th  December 
1789,  and  recorded  in  the  roister  of  tailzies,  18th 
November  1791  ;  the  second  dated  29th  January 

1800,  and  recorded  30th  June  1831  ;  and  the  third 
dated  18th  November  1801,  and  recorded  30th 
June  1831 ;  (2. )  Trust-disposition,  which  compre- 
hended the  Innes  estatea,  and  all  his  other  heri- 

'  taUe  %nd  moveable  property,  dated  28th  November 

1801,  mA  recorded  in  the  books  of  Council  and 


Echt,  mv  eldest  brother-german,  and  the  heirs- 
male  of  his  body ;  whom  failing,  to  George  Duff 
of  Milton,  my  second  brother-german,  and  the 
heirs-male  of  his  body,"  &a 

5.  One  of  the  said  deeds  of  entail,  and  the  other 
deeds  and  writings,  are  printed  in  tiie  appendbL  to 
this  case,  and  are  here  referred  to,  ana  held  as 
repeated  brevitcOu  causa. 

6.  Upon  the  death,  without  issue,  of  the  said 
James,  second  Earl  of  Fife,  on  24th  January  1809, 
the  said  Alexander  Duff  of  Echt  became  the  third 
Earl  of  Fife.  He  died  in  1811,  survived  bv  two 
sons—viz.,  James  Duff,  afterwards  fourth  £!arl  of 
Fife,  his  eldest  son,  and  Alexander,  afterwards 
General  the  Honourable  Sir  Alexander  Duff. 
James  Duff,  fourth  Earl  of  Fife,  died  on  9th 
March  1857,  without  issue.  His  brother,  Sir 
Alexander  Duff,  predeceased  him,  and  his  n^ew, 
the  defender,  succeeded  him  as  fifth  EarL 

7.  Sir  James  Duff  of  Kinstair,  one  of  the  trustees 
under  the  said  trust-disposition,  and  described  in 
the  said  deed  as  Lieutenant-G^eneral  Sir  James 
Duff,  Colonel  of  the  50th  Regiment  of  Foot,  died  <m 
6th  December  1839. 

8.  Before  the  death  of  James,  fourth  Earl  of 
Fife,  the  debts  due  by  the  second  Earl,  his  obliga- 
tions and  funeral  charges,  and  all  the  legacies, 
donations,  and  provisions  left  by  him  under  the 
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said  writiugB,  were  paid,  as  set  forth  in  the  denad- 
ing  deed  of  entail  after-mentioned. 

9.  The  trostees  of  the  second  Earl  of  Fife,  who 
held  the  Innee  estates  under  the  testamentary 
irost-deed  and  other  instniments  before  men- 
tioned, denuded  of  the  estates  by  deed  of  entail, 
dated  17th,  18th,  19th,  21st,  and  22d  December 

1857,  recorded  in  the  record  of  tailzies  7th  Jan. 

1858,  and  in  the  books  of  Council  and  Session  1st 
February  1858,  in  favour  of  the  present  Earl  of 
Fife,  and  the  heirs-male  of  his  bckly  ;  whom  fail- 
ing, the  series  of  heirs  in  the  testamentary  entail 
of  1801,  which  said  denuding  deed  of  entail  is 
printed  in  the  appendix  to  tlus  case,  and  is  here 
referred  to  and  held  as  repeated.  The  present 
Earl  of  Fife  (fifth  earl)  possesses  the  Tnnes  estates 
under  the  said  denuding  deed  of  entail,  and  the 
said  present  E^l  of  Fife  (fifth  Earl)  is  a  descend- 
ant of  a  bi-other  of  the  said  James  Duff,  second 
Earl  of  Fife,  who  died  in  1809. 

10.  By  the  terms  of  the  said  testamentary  deeds 
and  writings,  the  trust  was  to  subsist  until  the 
truster's  debts,  obligations,  funeral  charges,  lega- 
cies and  donations,  provisions,  and  other  purposes 
of  the  trust,  were  completely  cleared,  extinguished, 
and  fulfilled,  and,  inter  aUa^  during  the  lifetime  of 
James  Duff,  last  Earl  of  Fife,  the  truster's  nephew, 
who  was  excluded  from  ever  succeeding  to  th6  said 
estates.  These  estates  were  accordingly  held  by 
the.  said  testamentary  trustees  until  tne  death  of 
the  said  James  Duff,  last  Earl  of  Fife,  on  the  9th 
March  1857,  and  until  they  were  conveyed  to  the 
present  Earl  (fifth  Earl)  and  the  heirs  male  of  his 
body ;  whom  failing,  as  above,  by  the  denuding 
deea  of  entail  above  mentioned. 

The  question  for  the  decision  of  the  Court  is, 
whether  the  present  Earl  of  Fife  became  benefid- 
sUly  entitled  to  the  Innes  estates,  in  the  sense  of 
the  Succession  Dul^  Act,  upon  the  death  of 
James  Duff,  Earl  of  Fife,  who  died  on  9th  March 
1857. 

On  6th  February  1864,  the  Lord  Ordinary  (Or- 
midale)  pronounced  an  interlocutor  afiKrming  this 

auestion  in  the  following  terms  : — '*  The  Lord 
Ordinary  in  Exchequer  Causes  bavins  heard 
counsel  for  the  parties,  and  considered  the  argu- 
ment and  proceedings — Finds  that,  in  the  circum- 
stances of  this  case,  tiie  defender,  the  Earl  of  Fife, 
became  beneficially  entitled  to  the  Innes  estates 
in  the  sense  of  the  Succession  Duty  Act,  upon  the 
death  of  James  Duff,  the  late  Earl  of  Fife,  who 
died  on  9th  March  1857  ;  and  appoints  the  case  to 
be  enrolled,  that  parties  may  be  heard  in  re^^ard  to 
the  amount  of  dutv,  interest,  and  penalties,  for 
which  decree  is  to  be  pronounced,  as  also  on  the 
question  of  expenses." 

Lord  Fife  acquiesced  in  this  judgment.  Another 
information  was  then  brousht  by  the  Lord  Ad- 
vocate to  have  it  ascertained  upon  what  sum  Lord 
Fife  diould  pay  succession  duty  : — 

The  following  is  a  general  account  of  the  estates 
referred  to,  and  the  rental  of  them  on  which  sue* 
cession  duty  is  claimed  : — 

1.  Rental  of  estates  in  Morayshire 

district,  crop  1857 £13^100    4    2 

2.  Do.  Delgaty,  Down,  and  Auchin- 

tool,  crop  1857 14,082    8    7 

3.  Do.  Balvenie,  crop  1857 1,060    3    4J 

4.  Do.  Braemar,  crop  1857 1,525    2    b\ 

£29,767  18    7  J 

The  following  are  the  deductions — viz.,  ordinary 

outgoings,  and  the  yearly  sums  payable  by  way  of 

interest  or  otherwise  on  the  prior  principal  charge 


on  the  succession,  which  are  admitted  and  allowed 
on  behalf  of  the  revenue  : — 

Public  burdens,  per  schedule £3,317    3    5 

Debt  of  Lord  Fife's  trustees  at  the 
dose  of  the  trust,  andpaid  or  under- 
taken by  the  present  Earl,  £139,674^ 
Os.  2d 

Annual  cost,  being  5  per  cent,  on  the 
principal 6,983  14   0 

Allowance  for  maintenance  of  fann 
houses  and  buildings,  &c.,  6%  on 
rental 1,786    1    5 

Allowance  for  fire  insurance 200   0   0 

£12,286  18  10 

Also  interest  at  4  per  cent,  on  the  sums  for  mdio- 

rations  to  tenants  which  have  actually  been  paid, 

Srevious  to  the  date  when  the  first  instalment  of 
uty  became  payable.  Interest  on  the  pajrments 
made  afterwarcis  would  also  be  allowed  by  the 
Crown  bv  way  of  repayment  or  abatement. 
But  Lord  Fife  maintamed  that  he  was  entitled 
to  the  following  additional  deductions  i — 
Annual  cost  to  the  defender  of  the  above  debt  of 
£139,674,  Os.  2d.,  consisting  of— 

(1)  Interest  thereon  at  5  per  cent.  (6983,  14s., 
as  above  admitted). 

(2)  Premiums  on  the  polides  of  insurance  on  the 
' '  "lif e.of «  Lord  Fif&  as  if  such  polides  had  been 

taken  out  at  the  time,  on  the  non-partidpating 
or  non-bonus  ;sdkld  for  sums  amounting  to 
£139,674,  Os.  2d. £4441     1    6 

Some  of  the  polides  aasigz^wi  iu  secu- 
rity of  the  debt  were  dd  polides 
and  softie  were  bonus  polides  ;  but 
deduction  is  only  churned  of  sums 
for  premiums,  as  if  the  polides 
were  all  non-bonus,  ifid  all  effected 
at  the  time. 

Melioratiqps  payable  to  tenants  at  ex- 
piry of  their  leases,  granted  by 
trustees  before  they  denuded  of  the 
estates,  conform  to  schedule  thereof 
herewith  lodged  at...£18,266    3    1 

Value  thereof  at  22d  De- 
cember 1857 12,772  13    7 

Interest  on  above  at  4  per  oent.. .......     510  17  10 

£4961  19    3 

The  predecessor,  James  Duff,  Earl  of  Fife,  who 
died  24th  January  1809. 

The  successor,  James  Duff,  present  Earl  of  Fife 
(fifth  Earl),  bom  6th  July  1814. 

Age  of  successor  when  he  succeeded,  which, 
aooordizu;  to  the  views  of  the  Crown,  was  on 
the  da£  of  the  fourth  Earl,  on  9th  March  1857, 
42.  Aceording  to  the  views  of  the  defender,  the 
succession  opened  to  him  on  the  22d  December 
1857,  as  stated  in  article  VIL,  and  his  age  was 
then  43. 

Rate  of  duty,  3  per  cent. 

The  questions  for  the  decision  of  the  Court 
are : — 

1.  Whether,  in  ascertaining  the  annual  value  of 
the  succession  in  question,  the  defender  is  entitled 
to  have  allowed  and  admitt^  the  deductions  sped- 
fied  in  article  XIV.,  or  any  of  the  said  deductions  ; 
and  if  any»  what  part  thereof,  over  and  above  the 
interest  on  the  meliorations  which  are  referred  to 
in  article  XIII. 

2.  Whether  the  defender's  affs,  when  he  suc- 
ceeded, is  to  be  taken  at  42  or  43. 

RuTUBRFURD  (with  him  Lord  Advocate  and 
Solicitor-Gknbral),    for  the  Cyown.   w-gued— 
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The  age  of  the  defender  must  be  taken  at  forty- 
two  and  not  forty-three,  becaase  on  the  latter  sup- 
position the  henefidum  of  the  estate  would  not  be 
vested  in  any  one  for  the  period  between  the  death 
of  the  defender's  predecessor  and  the  time  when 
the  trustees  denuded  in  his  farour.  The  succes- 
sion opened  to  the  defender  in  March  1857 ;  other- 
wise tne  trustees  who  did  not  denude  till  Decem- 
ber of  that  year  were  holding  for  the  defender. 
The  deductions  claimed  by  the  defender  cannot  be 
allowed  because  they  form  a  charge  on  the  capital 
of  the  estate  which  was  voluntarily  taken  upon 
himself  not  transmitted  by  his  predecessor. 

Young  and  A.  R.  Clark,  for  the  defender,  re- 
lied mainly  on  the  application  of  the  34th,  35th 
aud  38th  sections  of  tne  Succession  Duty  Act. 

At  advising. 

Lord  Juotios-Olbrk — ^The- question  formerly 
determined  by  the  Lord  Ordinary  was,  "whether 
the  present  Earl  of  Fife  became  beneficially  en- 
titled to  the  Innes  estates  in  the  sense  of  the  Suc- 
cession Dulnr  Act,  from  the  death  of  James 
Duff,  Earl  of  Fife,  who  died  on  the  9th  of  March 
1857."  And  the  Lord  Ordinary  decided  thftt 
question  in  the  affirmative,  and  his  judgment  was 
acquiesced  in.  But  the  next  question  came  to  be 
what  was  the  extent  of  this  sucoesmon^  and  what 
was  the  precise  date  at  which  it  o]9ened,  and 
these  are  the  two  questions  that  are  raised  by  the 
present  case.  Now,  the  trustees  were  bound  to 
convey  to  Uie  present  Earl  of  Fife  the  whole 
estates  which  tney  hdd  under  the  trust,  and  any 
estates  which  they  had  purchased  in  terms  of  the 
directions  given  to  them  as  trustees.  But  it 
appears  that  beyond  theur  powers  as  trustees  they 
had  purchased  a  great  quantity  of  land  to  the 
extent  of  no  less  l£an  £139,000,  without  having 
any  trust  funds  to  pay  for  it,  and  to  that  extent 
they  do  not  seem  to  have  been  justified,  nor  could 
they  have  oalled  upon  the  heir  of  entail,  the 
present  Earl  of  Fife,  to  take  over  these  lands. 
They  had  gone  beyond  the  powers  of  the  trust  in 
purdiasing  the  lands,  I  have  no  doubt  fpr  very 
pressing  and  good  family  considerations,  and  the 
Earl  of  Fife  when  he  came  to  the  succession 
entered  on  this  arrangement  with  them.  He  said. 
There  is  £139,000  in  excess,  and  that  must  be  pro- 
vided for.  I  will  take  thAt  debt  upon  myself 
personally,  and  I  will  provide  for  its  liquidation 
by  using  my  own  life  interest  in  the  entire  estates 
as  a  fimd  of  credit  with  policies  of  insurance, 
which,  when  they  fall  in,  will  pay  off  the  debts. 
Now,  the  case  presented  to  us  is  this — It  is  said 
that  *'  the  debt  due  and  owing  by  the  trust  re- 
ferred to  in  the  said  denuding  deed  and  dischai^ge, 
as  contracted  by  the  trustees  in  the  execution  and 
fulfilment  of  the  trust  settlements,  amounted  to 
£139,674,  Os.  2d.  This  debt  affected,  or  might  be 
made  to  affect,  the  lands  contained  in  the  trust,  or 
some  of  them.  The  defender  before  he  called  on 
the  trustees  to  convey  the  estates  to  him  in 
terms  of  the  trust  deeds,  and  before  he  was  vested 
with  right  thereto,  relieved  the  trustees  of  these 
debts  by  payment  and  extinction  thereof."  The 
statements  made  by  both  parties  with  regard  to 
the  deductions  to  be  allowed  in  settling  the 
Succession  Duty  are  these — The  rental  of  the 
estate,  is  stated  in  the  first  place,  and  then  the 
Crown  proposes  to  deduct  from  the  amount 
of  the  actual  rent,  the  public  burdens,  and 
5  per  oent.  interest  as  representing  the  annual 
cost  of  the  £139,000  which  I  have  abeady 
mentioned,  upon  the  footing  of  its  being  a 
prior  principal  charge  upon  the  estate  to  wmch 
the  Earl  oiFife  has  succeeded.      On  the  other 


hand,  the  Earl  of  Fife  says— That  is  an  insufficicait 
deduction  to  represent  the  true  annual  cost  of  that 
prior  principal  charge ;  and  I  claim  in  addition 
to  that  the  amount  of  the  premiums  which  are 

nable  by  me,  on  the  policies  of  insurance  which 
Lave   effected  and  assi^ed  to  the  crediton, 
who  have  advanced  me  this  large  sum  of  money, 
which   will  have  the  effect  in  the   end  of  ex- 
tinguishing the  principal  sum  of  that  debt ;  and 
that  is  the  onl^  question  presented  to  us  under 
the  first  question  at  the  end  of  the  case  for  our 
determination.      Now,    I   am    quite   willing   to 
answer  that  question,   and  to  determine  it  on 
the  footing  on  which  it  is  placed  before  us  by  the 
parties.     But  I  cannot  do  so  without  protesting 
that  we  are  here  called  upon  to  construe  a  clause 
of  the  Succession  Duty  Act  in  reference  to  a  state 
of  circumstances  to  which  it  is  ini^pplicable.   That 
is  the  doinf  of  the  parties  themselves,  and  there 
is  no  help  for  it ;  because  with  this  case  before 
us,  we  can  do  nothing  but  solve  that  question 
according  to  the  best  light  we  can  get  for  con- 
struing tiie  statute  as  ap^cable  to  a  case  to  which 
it  is  not  applicable.     I  say  it  is  not  applicable  to 
tiie  case,  because  it  appears  to  me  as  clear  as  pos- 
sible that  the  transaction  into  which  Lord  Fife 
entered  with  the  trustees  did  not  eive  him  the 
estates  which  were  bought   with    the  £139,000 
of  borrowed  money  as  a  succession,  but,  on  the 
contrary  gave  these  estates  to  him  by  way  of  sale 
and  purchase,  just  as  clearly  as  anything  can'  be. 
But  we  are  to  assume  in  deciding   the   present 
question  that  this  £139,000  was  of  the  nature  of 
a  prior  principal  charge  upon  the  entire  estate 
conveyed  b^  the  trustees  to  Lord  Fife  ;  and,  look- 
ing upon  it  in  that    light,  the  question  is  the 
simplest  possible,   because  it  is    conceded  upon 
both  sides  that  we  are  only  to  deduct  from  the 
rental  the  annual  cost  of  the  prior  principal  chaige. 
Now,  the  annual  cost  of  the  prior  principal  charge 
is  just  the  interest  that  is  paid  upon   the  loan. 
The  premiums  of   insurance  are  no  part^  of  the 
annual  cost,  although  thev  are  annually  paid.  But 
they  need  not  be  annually  paid ;  they  might  be 
paid  in  one  sum,  or  they  mi^ht  be  paid  in  two, 
or  in  half-a-dozen  sums,  by  instalments  over  a 
number  of  years.     Premiums  of  insurance  are  not 
necessarilv  annual  payments  by  any  means.     But 
even  if  they  were  in   their  nature  necessarily 
annual  payments,  they  still  would  not  form  any 
proper  part  of  the  annual  cost  of  this  debt»  be- 
cause they  are  paid  for  two  purposes  only — ^first 
of  all  to  create  a  security  for  the  creditor ;  not  to 
go  into  the  creditor's  pocket,  but  to  create  a  secu- 
rity for  the  creditors  idtimate  payment ;  and 
secondly,  to  secure  for  the  debtor  a  fund  out  of 
which,  after  his  own  death,  the  principal  of  the 
debt  may  be  paid  off.     It  appears  to  me  that  that 
affords  a  sufficient  solution  of  this  question  for  all 
the  present  purposes ;   and  therefore  I  am  for 
answering  the  first  question  appended  to  the  special 
case  in  tiie  same  way  as  the  Lord  Ordinaiy  has 
done. 

Then,  as  regards  the  Second  question,  whether 
the  defender's  age  when  he  succeeded  is  to  be 
taken  at  42  or  43,  that  question  depends  inxm 
whether  he  is  to  be  held  as  having  succeeded  or 
the  succession  as  having  opened  to  him  upon  the 
death  of  the  last  Earl  of  Fife,  when  the  obligation 
to  denude  oertainlv  arose,  or  at  the  time  when 
the  denuding  actually  took  place,  which  was  some 
months  afterwards.  I  am  humbly  of  opinion  with 
the  Lord  Ordinary  that  his  afle  is  to  oe  taken  aa 
42,  because  the  succession  dearfy^  opened  to  hizn  in 
March   1857  ;    and   ther^o^   in   the  result  my 
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opinion  is  in  accordance  with  that  ol  the  Lord 
Ordinary  on  both  points. 

Lord  Cowan  concurred. 

Lord  Ben  HOLME — The  tmsteeB  have  acted  here» 
I  have  no  doubt,  with  the  very  best  intentions  in 
addinff  to  the  entailed  estate,  and  I  think  it  may 
be  said,  in  justification  of  the  Iiffge  excess  of  land 
pirchased  that  it  was  uncertain  when  this  trust 
would  come  to  an  end.  It  depended  upon  the 
life  of  the  fourth  Sari,  so  that  it  might  very  well 
have  happened  that  the  accumulations  of  the  trust- 
estate  would  have  enabled  them  to  liquidate  the 
price  of  these  lands  before  the  trust  came  to  its 
termination.  I  merely  suggest  that  as  one  reason 
for  not  hastily  condemning  them  as  guilty  of  an 
excess  of  power,  because  tney  only  anticipated  the 
funds  which  they  thought  might  come  into  their 
hands.  And  had  the  fourth  Earl  lived  for  a  cer- 
tain time  loncer,  they  mi^ht  have  Uquidated  tiie 
debt,  and  all  this  additional  estate  would  have 
come  into  the  family  without  anv  charge.  But 
however  that  may  be,  we  see  clearly  that  the 
Crown  have  taken  an  indulgent  view  of  the  posi- 
tion of  the  present  Lord  Fife.  Had  they  taken 
the  view  that  this  was  a  sale,  he  would  certainly 
have  been  far  worse  off  than  he  is,  taking  it  as  a 
SDccession.  But  I  think  the  Crown  are  entitleil  to 
sav — If  you  take  this  as  a  succession,  you  must 
take  it  under  the  ordinary  burdens  that  such  a 
succession  would  be  liable  to ;  if  these  estates  were 
now  to  be  entailed  for  the  first  time,  this  would  be 
a  debt  upon  the  estate,  good  against  this  part  of 
the  entaUed  estate,  and  you  cannot  take  on  any 
other  footing  except  that  this  is  a  primary  charae 
upon  the  estate.  That  leads  to  our  holding,  m 
terms  of  the  joint  case,  that  this  formed  a  primary 
charge  upon  part  of  the  succession. 

The  question  whether  the  premiums  of  insurance 
are  to  M  added  to  the  interest,  appears  to  me  to  be 
rery  dear  indeed.  Take  the  ordinary  case  of  an  unen- 
tailed proprietor  succeeding  to  his  father's  estate 
of  £10,000  a  year,  which  is  burdened  to  the  extent 
of  £5000  a  year  of  interest.  That  £5000  of  heri- 
table debt  is  a  proper  deduction  in  the  question  of 
succession ;  but  if  that  heir  was  to  say  to  the 
Government  or  to  the  Revenue,  *'  I  have  raised 
money  by  jn-emiums  of  insurance  to  pay  off  this 
debt— I  have  opened  policies  which  I  have  as- 
signed to  my  creditors,  and  in  calculating  my  Uf  e 
interest  you  must  allow  me  these  premiums  " — ^the 
result  would  be  that  there  would  be  hardly  auy- 
thing  to  the  Crown  at  alL  That  is  his  own  doing. 
It  is  a  charge  which  he  makes  upon  the  estatia 
voluntarily,  and  I  think  it  comes  very  fairly  under 
that  sort  of  chaige  which  the  successor  himself  has 
crested.  Nothing  he  can  do  can  get  rid  of  the  in- 
terest of  the  money,  whi<di  is  a  proper  charge  to  be 
made  as  a  principal  char^  against  the  succession  ; 
but  the  operation  by  which  he  proposes  to  pay  off 
that  by  policies  of  insurance  is  a  burden  which  he 
makes  upon  himself,  and  he  has  no  right  to  take 
it  into  aooount  in  this  ouestion.  I  am,. therefore, 
of  the  same  opinion  as  tne  Lord  Ordinary. 

Lord  Nbavbs— I  think  we  have  no  alternative 
here  as  the  case  is  presented  to  us.  The  question 
is  whether  the  additional  claim  made  by  Lqrd  Fife 
shall  be  allowed.  I  quite  agree  that  the  case  has 
been  made  up  on  a  totally  wrong  principle.  I  am 
far  from  saying  that'  the  trustees  did  anything 
wrong.  I  thii^  everything  they  did  was  done 
with  a  view  to  the  welfare  of  the  family  whom 
they  were  potecting ;  but  supposing  it  were  to  be 
held  as  a  kmd  of  implied  condition  of  the  trust,  as 
it  came  to  be  coi^tuted,  that  Lord  Fife  was  only 
to  Bocceed  upon  his  paying  off  these  debts,    it 


would  really  come  to  be  virtually  the  same  thing 
as  a  purchicse,  because  it  would  just  come  to  this, 
that  the  £139,000  would  be  paid  off  by  twenty-five 
years'  expectation  of  life,  or  whatever  that  might 
be,  about  £5000  or  £6000  a  year,  and  what  he  is 
allowed  is  merely  £7000  a  year,  at  5  per  cent,  on 
the  sum  ;  and  the  allowing  of  the  5  per  cent,  is  a 
very  curious  stretch,  for  it  is  not  the  mterest  that 
is  paid  by  Lord  Fife,  but  it  Ib  a  supposed  interest. 
But  how  premiums  of  insurance  could  ever  be 
introduced  into  the  question,  I  cannot  conceive. 
The  value  of  the  money  itself  would  have  been 
an  intelligible  thing  to  take,  but  that  would  not 
have  answered  the  purpose.  Therefore,  I  don't 
think  this  interest  has  been  made  a  charge ;  and  I 
don't  think  it  would  have  been  in  fulfilment  of  the 
trust  for  the  trustees  to  set  agoing  an  entail 
covered  with  debt  to  the  extent  of  £139,000,  for 
which  these  lands  might  have  bemi  evicted.  We 
have  no  alternative  but  to  act  on  the  materials  be- 
fore us,  and  as  the  Crown  are  willing  to  allow  tins, 
I  have  nothing  to  say. 

The  interlocutor  of  the  Lord  Ordinary  was 
therefore  adhered  to. 

Agent  for  the  Chx>wn— Solicitor  of  Inland  Re- 
venue. 

Agents  for  Lord  Fife— H.  &  A.  Inglis,  W.S. 


Wednesday,  Dec.  12. 
FIRST   DIVISION. 

DONALD  V.  DyOB  NIOOL. 
ObligcUion  —  Property — Hood — Personal  Bar.     Ci  r- 
cumstances  in  which  held  (alt.  Lord  Barcaple) 
that  a  person  was  not  barred  from  enforcing 
implement  of  an  obligation  to  pay  the  price  of 
ground  which  had  bmn  thrown  mto  a  public 
road. 
TUk  to  Sue.    Observed  (per  Lord  Ardmillan)  that 
where  a  party  has  at  the  raising  of  an  action 
a  substantial  right  to  sue,  the  formal  titie  may 
be  completed  pendente  processu. 
In  this  action  Mrs  Jane  Robertson  or  Donald, 
residing  at  Bishopston,  in  the  parish  of  Banchory- 
Devenick  and  county  of  Kmcardine,  relict  of  the 
deceased  James  Donald,  was  pursuer,  and  James 
Dyce  Nicol,  Esq.,  of  Badentoy,  M.P.,   was  de- 
fender. The  sumihons  concludea  that  the  defender 
should  be  ordained  to  make  payment  to  the  pur- 
suer of  the  sum  of  £82,  10s.  sterling,  with  the 
le^  interest  from  the  term  of  Whitsunday  1853, 
being  the  date  when  the  defender  entered  upon 
the  possession  and  occupation  of  the  ground  here- 
inafter  condescended   upon,  for  the  purpose  of 
forming  the  road  hereinafter  mentioned  :    And 
farther,  should  be  ordained  duly  and  sufficiently 
to  fence  the  lands  of  Bishopston,  the  property  of 
the  pursuer,  in  so  far  as  tliis  has  been  rendere<l 
necessary  by  the  intersection  of  the  said  lands  by 
the  said  road,  and  that  at  sight  and  to  the  satis- 
faction of  a  skilled  perton  to  be  named  by  our 
said  Lords  :   And  also  to  make  payment  to  the 
pursuer  of  the  sum  of  £1  sterling  per  annum  as 
the  expense  of  herding  the  cattle   on  the  said 
lands  of  Bishopston,  rendered  necessary  by  tl  e 
intersection  of  said   lands,    and  the   defender's 
failure  or  neglect  to  fence  the  same,  and  that  from 
the  term  of  Whitsunday  1854,  for  the  year  pre- 
ceding that  term,  and  so  forth  yearly  tnereafter 
until  the  defender  shall  duly  and  sufficientiy  fence 
the  said  lands  as  aforesaid. 

The  pursuer's  late  husband  was,  when  he  died 
in  185^  in  possession  of  the  lai^  of  Bishops- 
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ton,  which  had  been  vested  in  his  father,  bat 
he  had  never  made  np  a  title  thereto  in  his  own 
person.  The  lands  of  Bishopston  are  adjacent 
to  the  estate  of  Badentoy,  belonging  to  the 
defender,  and  that  of  Auchlnnies,  the  propertj  of 
Peter  Dogoid,  Esquire.  Prior  to  18o3,  a  road 
running  from  north  to  south  intersected  the 
estates  of  Badentoy  and  Auchlnnies,  and  as  the 
proprietors  of  these  estates  were  anxious  to  incor- 
porate the  said  road  witii  their  respective  lands, 
to  farther  some  improvements  they  had  in  con- 
templation, they  i^pplied  to  the  road  trustees  to 
have  the  said  road  shut  np,  and  for  authority  to 
construct  a  new  road  in  place  thereof  through  the 
lands  of  BiBhopeton.  This  application  was  made 
to  the  road  trustees  in  1863,  at  which  time  the 
pursuer  was  tenant  in  possession  of  Bishopston.  A 
committee  of  the  road  trustees  having  mspeoted 
the  roads,  and  made  a  report,  the  trustees,  at  a 
subsequent  meeting  held  on  3l8t  October  1853, 
in  respect  that  the  requisite  notices  by  advertise- 
ment, that  the  road  m  question  was  intended  to 
be  shut  up,  had  not  been  gf^en,  nor  parties  heard 
in  terms  of  the  establish^  regulations,  renewed 
the  appointment  of  the  committee,  and  of  new 
remitted  to  them  to  proceed  in  the  matter,  in 
confonnity  with  said  regulations,  and  to  report  to 
a  future  general  meeting. 

In  the  meantime  the  defender  had  been  nego- 
tiating with  the  pursuer  and  her  son,  James 
Donald,  who  was  tnen  a  pupil,  and  lus  tutors, 
for  their  consent  to  the  construction  of  the  pro- 
posed road,  and  their  consent  had  been  obtamed 
on  the  terms  specified  in  the  following  letter, 
written  by  Mr  Duguid  on  behalf  of  the  defen- 
der: — 

"  AwMufMs,  1th  May  1853.— To  James  Donald, 
eldest  son  of,  and  the  trustees  and  curators  ap- 
TOinted  by,  the  late  James  Donald,  proprietor  of 
Bishopston. — Qentlemen,— As  you  have  consented 
to  allow  the  new  line  of  ttiad  leading  from 
Auchluniee  towards  Badentoy  to  be  made  throueh 
the  lands  of  Bishopston— that  the  work  may  be 
proceeded  with  immediatcdy,  I  hereby,  on  the 
part  of  Mr  Dyce  Nicol  of  Badentov,  and  autho- 
rised by  him,  promise  that  he  will  pay  you  the 
amount  of  damages  that  may  be  found  due  to  you 
by  the  Commutation  Road  Trustees,  in  payment 
of  the  land  occupied  by  this  road,  or  otnerwise. 
If  I  do  not  hear  from  you  to  the  contrary,  1  will 
understand  that  you  are  satisfied  with  the  obliga- 
tion, and  the  work  will  be  commenced  in  we 
course  of  next  week. — I  am,  Crentlemen,  your 
ol)edt.  servt.,         (Signed)     '*  Peter  DuouiD." 

To  this  letter  the  said  James  Donald  and  his 
curators  appended  respectively  the  following 
docquets  : — 

'*I  agree  to  this  above. 

(Signed)        *<  James  Donald." 

*'  MoMt  of  Banchory-DevenUk,  llth  May  1853. 
— We,  the  above  referred  to  tutors  and  curators 
of  the  above  subscribing  James  Donald,  agree  to 
the  foregoing  propoeaL 

(Signed)        "  William  Paul. 
**  Gborob  Donald. 
"William  Beverley." 

The  letter  from  Mr  Duguid  was  enclosed  in  the 
following  letter,  addressed  by  him  to  the  Rev. 
William  Paul,  who  was  one  of  James  Donald's 
tutors : — 

**  AucMunUs,  9th  May  1853. 

*'  My  dear  Sir, — I  enclose  letter  of  obligation 
to  James  Donald  and  the  trustees  under  his  father's 
settlement.    This  Mr  Nicol  requested  me  to  grant 


for  him,  that  he  may  finish  some  improvements 
which  the  old  road  interferes  with.  1  hope  this 
will  be  satisfactory  to  the  trustees  ;  and  to  pre- 
vent mistakes,  I  got  James  Donald  to  sign  his 
name  at  the  foot  of  the  enclosed,  approving.  I 
hope  you  find  yourself  better  of  hsvmg  a  rest  at 
home.— Yours  very  truly, 

(Signed)        *•  Peter  Duoctid." 

The  proposed  road  was  thereafter  constructed, 
but  no  steps  were  taken  by  the  defender  to  prose- 
cute the  application  which  he  had  made  to  the 
Road  Trustees.  Accordingly,  in  August  or  Sep- 
tember 1864,  the  pursuer  erected  a  dyke  acroas 
the  road,  and  the  defender  thereupon  caused  the 
dyke  to  be  removed,  and  applied  for  an  inter- 
dict against  the  pursuer  further  interfering  with 
the  road.  He  also,  on  22d  September  I8G4, 
presented  an  application  to  the  Road  Trustees,  in 
which,  referring  to  the  former  proceedings  in  1853, 
he  prayed  that  the  road  shoula  be  included  in  the 
schedule  of  commutation  roads.  The  pursuer 
appeared  and  objected  to  this  being  done,  and  the 
RcMui  Trustees,  at  a  meeting  on  1st  May  1865, 
resolved  that,  as  questions  in  regard  to  the  road 
were  in  dependence  in  Court,  it  "  would  not  be 
judicious  to  put  the  road,  in  the  meantime,  on  the 
parish  list."  At  another  meeting,  on  3d  October 
1865,  a  letter  was  read  from  Mr  Nicol  withdraw- 
ing lus  application,  and  the  application  was  held 
as  withdrawn. 

The  defender,  on  record,  made  the  following 
statement : — 

*'  Stat.  10.  The  defender  is  now,  and  has  all 
alonff  been,  perfectly  ready  and  willing  to  fulfil 
the  oblieation  undertaken  for  him  by  lb  Duguid, 
specified  in  the  before-mentioned  letter  of  7th 
May  1853,  and  to  pay  to  James  Donald,  junior, 
and  the  trustees  of  ms  father,  or  to  such  other 
person  as  shall  produce  a  title  tiiereto,  the  amount 
of  damages  which  may  be  found  due  by  the  Com- 
mutation Road  Trustees  in  payment  for  the  land 
occupied  by  the  said  road  or  otnerwise.  No  daim, 
it  is  believed,  has  ever  been  made  against  the  Com- 
mutation Road  Trustees,  or  any  som  found  due  by 
them." 

He  stated,  inter  aUa^  the  following  pleas  : — "  1. 
The  pursuer's  averments  are  neither  relevant  nor 
sufficient  to  support  the  conclusions  of  the  action. 

2.  The  pursuer  has  no  title  to  insist  in  this  at^on. 

3.  The  pursuer  has  no  title,  either  as  proprietrix 
or  tenant,  to  demand  compensation  or  damages  in 
respect  of  the  construction  of  the  road  in  question, 
because  she  has  not  now,  and  never  had,  any  title 
to,  or  possession  of,  the  ground  occupied  thereby. 

4.  The  obligations  underUken  by  the  defender  in 
the  letter  of  7th  May  1853,  not  having  been  under- 
taken to  the  pursuer,  she  can  insist  in  no  daim  in 
respect  thereof.  5.  The  defender's  obligations 
being  to  pay  the  amount  of  damages  that  xnig^t 
be  found  due  by  the  Commutation  Road  Trustees, 
he  ii  entitled  to  be  assoilzied,  in  respect  that  no 
damages  have  as  yet  been  found  due  bv  the  said 
trustees ;  and  he  has  not  failed  to  implement  his 
obligations." 

The  record  was  closed  on  23d  May  1865,  and  on 
17th  June  1865  an  interlocutor  was  pronounced  by 
Lord  Barcaple,  in  the  action  of  interdict  in  regard 
to  which  the  defender  was  allowed  to  lodge  in 
this  action  a  condescendence  of  tea  novUer.  lliia 
condescendence  consisted  of  a  narrative  of  the 
interlocutor  in  the  interdict  case,  the  fact  that  it 
had  become  final,  and  the  defender's  withdrawal 
of  his  application  to  the  Road  Trustees. 

In  the  interdict  case  Lord>B«rcaple  had  repelled 
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the  reaaoDfl  of  suspension,  and  refused  the  inter- 
dict with  expenses,  observing  in  his  note  : — 

"  This  application  for  interdict  is  brought  upon 
the  ground  tnat  the  road  tiirough  the  property  of 
the  respondent,  which  she  was  proceeding  to 
shut  wplxrevi  manu,  is  a  public  road!  There  is  a 
strong  presumption  against  any  party  having  a 
right  at  their  own  hand  to  shut  up  what  is  de 
/ado  a  made  mad  actually  used  by  the  public. 
But  the  Lord  Ordinary  has  come  to  the  conclu- 
sion that,  in  the  very  peculiar  and  anomalous  cir- 
cumstances of  this  case,  neither  the  public  nor  the 
oomplainer  have  a  title  on  which  they  can  daim, 
even  in  a  possessory  question,  a  right  to  pass 
through  the  respondent's  property.  It  is  not 
either  a  servitude  or  a  public  rignt  of  way  that  is 
contended  for  by  the  complainer.  The  alleged 
right  took  its  origin  in  the  construction  of  the 
road  for  the  first  time  in  1853,  and  in  an  agree- 
ment in  regard  to  it  with  the  respondent's  author. 
The  nature  of  that  transaction,  and  the  terms  of 
the  agreement  founded  on,  clearly  import  that  the 
road  was  to  bo  a  commutation  or  statute-labour 
road,  and  was  to  come  in  place  of  another  com- 
mutation road  which  the  complainer  wished  to 
have  shut  up.  It  was  only  by  authority  of  the 
Statute-Labour  Boad  Trustees  that  the  new  road 
could  have  become  a  commutation  road,  and 
the  old  one  be  shut  up.  By  the  sgreement  founded 
on,  which  ii  set  forth  in  Reason  5,  and  is  dated 
in  May  1853,  the  complainer  undertook  to  pay 
the  respondent's  author  '  the  amount  of  damages 
that  may  be  found  due  to  you  by  the  Commuta- 
tion Road  Trustees.'  This  seems  to  refer  to  the 
duty  laid  upon  the  trustees,  as  Statute-Labour 
Road  Trustees,  by  the  Act  1669,  c  16,  to  esti- 
mate the  damage  done  to  heritors  by  such  a 
change.  Before  this  agreement  was  entered  into, 
the  complainer  and  Mr  Duguid,  an  adjoining 
heritor,  nad  petitioned  the  Statute-Labour  Trus- 
tees to  shut  up  the  old  road,  and  place  the  new 
one  on  the  aistrict  road  funds,  and  a  committee 
had  been  appointed  on  30th  April  1853  to  inspect 
the  roads,  and  report.  On  3lBt  October  following, 
the  committee  reported  in  favour  of  the  appu- 
cation.  But  the  meeting  of  trustees,  in  respect 
that  the  requisite  notices  had  not  been  given  that 
it  was  intoided  to  shut  up  the  road,  nor  parties 
heard,  remitted  of  new  to  the  committee,  and 
nothing  further  had  been  done  in  the  matter.  It 
is  clear  that  the  respondent's  author  permitted 
the  road  in  question  to  be  made  through  his  lands 
upon  the  distinct  understanding  of  all  parties  that 
it  was  to  be  made  a  public  road,  placed  upon  the 
commutation  funds,  and  under  the  charge  of  the 
Statute-Labour  Road  Trustees.  There  is  no 
ground  for  holding  that  he  would  have  consented 
to  its  construction  upon  any  other  footing.  The 
road  not  having  been  adopted  by  the  trustees, 
neither  the  respondent  nor  the  public  have  any 
claim  upon  them  to  keep  it  in  repair,  and  in  the 
present  position  of  matters  the  trustees  could  not 
legally  spend  anv  of  their  funds  upon  it.  They 
are  under  no  legal  liability  in  regara  to  it,  and  for 
anything  that  appears  they  may  decline  ever  to 
have  anythinff  to  do  with  it.  The  complainer 
founds  upon  his  agreement  with  the  respondent's 
author,  and  upon  his  consent  to  the  construction 
of  the  road,  as  depriving  the  respondent  of  the 
title  to  object.  It  is  admitted  tnat  no  compen- 
sation has  been  paid  either  to  the  respondent's 
author  or  to  herself,  and,  whi^t  is  of  more  import- 
ance, the  understanding  on  which  the  road  was 
made  has  entirely  miscarried,  and  it  is  sought  to 
be  kept  open  on  an  anomalous  footing  unknown  to 


tiie  law,  and  quite  different  from  that  which  was 
in  view  when  the  respondent's  author  allowed  it 
to  be  made.  When  tne  comj^ainer  made  the  road 
at  lus  own  expense,  as  he  seems  to  have  done, 
and  prevailed  upon  the  former  proprietor  of  the 
respondent's  land  to  allow  him  to  do  so,  he 
necessarily  took  upon  himself  the  risks  attending 
such  an  irrecular  and  anomalous  course  of  pro- 
ceeding, and  m  particular  the  risk  of  getting  the 
trustees  to  adopt  the  road.  If  the  trustees  had 
even  now  come  forward  to  adopt  the  road,  and 

Elaoe  it  upon  the  funds,  the  respondent  might 
ave  been  unable  to  prevent  them  doing  so,  and 
possibly  a  question  might  have  arisen  as  to 
whether  the  compensation  was  due  to  her  or  her 
author.  But  in  taking  this  step,  the  trustees 
must  have  acted  strictly  according  to  law,  and,  in 
particular,  they  must  have  fixed  the  amount  of 
compensation  due  to  the  proprietor — ^(Justices  of 
Clackmannan  v.  Magistrates  of  Stirling,  6th 
December  1772,  M  7619.)  In  the  existing  state 
of  things,  when  the  trustees  have  not  adopted  the 
road,  and  are  not  asserting  any  rights,  or  under- 
taking liabilities  in  regard  to  it,  the  Lord  Ordi- 
nary 18  of  opinion  that  the  respondent  as  proprie- 
tor 18  entitled  to  refuse  passage  through  her  lands, 
and  that  she  cannot  be  prevented  doing  so  by 
the  mere  de  facto  existence  of  the  road,  unless 
the  necessary  steps  shall  be  taken  for  making  it  a 
public  road  of  a  kind  recognised  by  the  law.  If 
the  respondent  is  entitled  to  shut  up  the  road, 
she  may  of  course  allow  it  to  be  used  on  payment 
to  her  of  compensation,  or  on  any  other  condition 
whic^  she  chooses  to  impose.  But  the  Lord  Ordi- 
nary does  not  adopt  the  view  which  was  pressed 
for  her,  that  she  has  acquired  right,  as  disponee 
of  the  lands,  to  the  obligation  undertaken  by  the 
complainer  to  her  author  to  pay  the  compensation 
for  tne  r(»d.    It  is  unnecessary  to  dispose  of  that 

Soint  in  this  case,  and  he  need  only  say  that  he 
oes  not  proceed  upon  it  in  the  present  judg- 
ment." 

Along  with  his  oondesoendence  of  re«  novUer^ 
the  defender  stated  the  following  additional  plea : 
— "8.  The  understanding  on  which  the  roaawas 
made  having  entirely  miscarried,  and  the  pursuer 
havinff  taken  possession  of  the  ground  on  which 
the  said  road  was  constructed,  the  defender  is  not 
bound  to  pay  for  the  value  of  the  said  ground." 

And  the  pursuer,  in  answer,  added  a  plea  in  the 
following  terms  : — "5.  The  pursuer  being  ready 
and  willing  to  allow  the  defender  and  the  public 
the  full  use  of  the  road  in  question,  and  having 
only  shut  it  up  in  the  meantime  in  exercise  of  her 
right  so  to  do  until  payment  of  the  compensation 
due  to  her  in  respect  of  the  formation  of  said  road 
has  been  made,  tne  defender  is  bound  to  pay  said 
compensation,  and  is  not  entitled,  and  cannot  now 
withdraw  from  tibe  obligation  granted  by  him,  or 
on  his  behalf,  in  the  letter  of  7th  May  1853." 

The  Lord  Ordinary  pronounced  the  following 
interlocutor : — 

*' Edinburgh,  l(Hh  March  1866.— The  Lord 
Ordinary  having  heard  counsel  for  the  parties,  and 
considered  the  closed  record,  productions,  and 
whole  process— Finds  that  the  road  in  question 
never  having  been  adopted  by  the  Commutation 
Road  Trustees,  and  the  pursuer  having  resumed 
possession  of  the  said  road  and  the  ground  on 
which  it  was  formed,  she  cannot  now  insist  in  the 
conclusions  of  this  action :  Sustains  the  eighth 
plea  in  law  for  the  defender  ;  assoilzies  him  from 
the  conclusions  of  the  action,  and  decerns  :  Finds 
the  pursuer  liable  in  expenses  ;  allows  an  account 
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thereof  to  be  given  in,  and  when  lodged  remits  the 
same  to  the  auditor  to  tax  and  report. 

"  E.  F.  Maiitjlkd. 

"  NoU. — ^This  is  an  nnfortapate  litigation  ;  but 
the  Lord  Ordinary  can  only  deal  with  the  case  in 
the  Aspect  which  it  now  presents. 

'*  Tlie  original  defect  m  the  porsner's  title  has 
been  cored  by  production  of  an  assignation  by  her 
stepson,  from  whom  she  acquired  the  property. 

**  The  conclusions  of  the  action  are  founded  on 
the  Mrritten  obligation  Quoted  in  article  sixth  of 
the  condescendence,  ana  are  for  the  value  of  the 
land  on  which  the  road  was  formed,  and  severance- 
damage,  and  to  fence  the  road.  But  the  pursuer 
shut  up  the  road  and  excluded  the  defenaer  and 
the  pubUc  from  it.  She  successfully  resisted  an 
application  by  the  defender  to  have  her  interdicted 
from  doing  so,  on  the  ground  that  it  never  was  a 
public  road.  And  she  has  permanently  built  a 
wall  across  it.     The  defenders  obli^tion  was  to 

Say  the  amount  of  damages  that  might  be  found 
ue  hf  the  Commutation  Koad  Trustees,  of  course 
implymg  that  this  was  to  become  a  commutation 
TCM,  as  to  which  the  trustees  are  by  statute 
bound  to  fix  the  amount  of  compensation  due  to 
the  proprietor.  But  as  the  trustees  have  never 
adopted  it,  and  the  pursuer  has  resumed  the 
ground,  thmgs  are  not  in  a  position  in  which  she 
can  ask  either  the  value  of  the  ground  or  to  have 
the  road  fenced.  It  appears  to  the  Lord  Ordinarv 
that  she  has  acted  in  a  manner  inconsiBtent  with 
her  present  claim.  If  she  has  now  any  claim 
against  the  defender,  it  must  be  of  a  difTerent 
lund.  "RF.M." 

The  pursuer  reclaimed. 

Solicttor-Gknebal  and  Tbatner,  for  her, 
aigned  : — ^The  Lord  Ordinary  has  proceeded  on  an 
entire  misapprehension  of  the  pursuer's  actincn. 
Her  sole  object  in  buildizig  the  dyke  across  uie 
road  and  in  opposing  the  interdict  was  to  compel 
the  defender  to  impement  his  obligations.  She 
never  meant  to  put  an  end  to  the  agreement. 

Clark  and  Adam  supported  the  Lord  Ordinary's 
interlocutor,  and  fartner  argued  : — The  pursuer 
has  no  title  to  enforce  the  a^preement.  If  any  one 
had  a  right  to  do  so,  it  was  the  late  James  Donald's 
trustees  or  James  Donald,  junior,  or  his  curators. 
The  assignation  granted  by  James  Donald  to  the 
pursuer,  pendente  processu,  was  of  no  avail. 

At  advising/ 

The  Lord  Prbstdent— It  appears  that  Mr 
Donald,  the  husband  of  the  pursuer,  had  suc- 
ceeded to  this  property  of  Bishopston  from  his 
father,  but  had  made  up  no  title  ;  and  it  occurred 
to  Mr  Nicol  that  it  would  be  advantageous  to  him 
to  have  an  alteration  made  on  the  road  in  ques- 
tion. But,  in  order  to  have  it  brought  through  the 
lands  of  Bishopston,  it  appears  to  have  been 
thought  desirable  to  obtain  the  consent  of  the 
parties  interested,  and  accordingly  the  letter  of 
7th  May  1853  was  addressed  to  Mr  Donald, 
junior,  and  to  the  trustees  and  curators  appointed 
by  the  late  James  Donald,  his  father.  The  pro- 
posal in  that  letter  was  agreed  to  by  James 
Donald,  the  minor,  and  the  gentlemen  to  whom  it 
was  also  addressed,  but  expressly  in  their  cha- 
racter of  tutors  and  curators  of  James  Donald.  The 
proceedinsB  for  making  the  road  went  on,  and  the 
road  was  formed.  It  does  not  appear  that  any  ar- 
rangement was  made  for  ascertaining  the  sum 
to  De  paid  to  the  parties  interested  in  the 
ground.  But  it  turned  out  that  the  late  Mr 
Donald  had  made  a  trust'deed,  which  I  shall 
again  refer  to,  whereby  he  conveyed  his  property 
to  trustees  ;  but,  as  he  had  himself  made  up  no 


title  to  Bishopston,  that  conveyance  was  ineffec- 
tual An  agreement  was  made  amon^  the  mem- 
b^v  of  his  familv,  and  it  was  arranged  that  young 
Donald  should,  for  a  certain  consideraticm,  convey 
tiie  heritable  property  to  his  stepmother,  the  pur- 
suer. Accorcungly  a  title  was  made  up  in  the  per- 
son of  younff  Donald,  by  serving  him  as  heir  to 
his  graudfawer,  and  on  12th  September  18Gi  he 
executed  a  conveyance  to  his  stepmother.  Then 
a  question  arose  with  Mrs  Donald  m  regard  to  the 
sum  to  be  paid  for  making  the  road,  and,  the  parties 
not  having  come  to  a  se^lement,  Mrs  Donald  shut 
up  the  ros^  and  would  not  allow  an  v  passage  along 
it.  She  built  a  wall  across  it— it  does  not  appear 
to  have  been  a  very  substantial  one — ^and  ob- 
structed the  passage.  That  led  to  a  process  of 
interdict,  in  which  Mr  Nicol  wished  to  .prevent 
the  obstruction,  and  it  appears  that  whue  that 
was  going  on  proceedings  were  also  pending  before 
the  Uommutation  Koad  Trustees.  In  the  intei^ 
diet,  there  was  a  judgment  a^;ain8t  Mr  Nicol,  and 
he  then  announced  that  he  did  not  intend  to  pro- 
ceed farther  in  regard  to  the  substitution  of  the 
new  road  for  the  old  one.  In  the  meantime 
— ^in  December  1864  —  this  action  had  been 
raised.  Mr  Nicol  maintained  various  defences, 
among  others  that  the  pursuer  had  resumed  posses- 
sion^ the  road,  and  acted  inconsistently,  and  so 
put  an  end  to  the  transaction.  He  farther  main- 
tained on  various  grounds  that  she  had  no  title. 
The  Lord  Onlinary  hais  found  that  the  pursuer 
has  '*  acted  in  a  manner  inconsistent  with  her 
present  claim,"  and  that,  if  she  has  any  claim 
against  the  defender,  she  must  adopt  some  other 
course.  This  ^und  of  judgment  is  not  satisfac- 
toiT  to  my  mind.  It  aoes  not  appear  to  me, 
looking  to  the  whole  course  of  these  proceedings, 
that  the  conduct  of  this  pursuer  was  with  a  view 
to  the  resumption  of  the  ground,  and  an  extinc- 
tion of  the  bargain.  All  she  said  was— -''You 
have  not  fulfilled  your  bargain,  and  I  will  not, 
until  you  do  so,  allow  you  any  longer  to  use  my 
git)und  as  a  road."  I  think  this  appears  distinctly 
throughout  the  whole  of  her  pleadings.  She  says 
throughout  that  she  is  ready  and  willing  to  allow 
the  defender  and  the  public  the  use  of  the  road, 
and  that  she  only  shut  it  up  in  the  exercise  of  her 
right  so  to  do  until  payment  of  the  compensation 
due  to  her  has  been  made.  It  was  not  a  main- 
taining of  this  wall  to  the  effect  of  extinguishing 
the  tiunsaction,  but  just  the  reverse.  I  therefore 
cannot  sustain  this  ground  of  defence.  But  then 
there  are  other  deduces  stated  which  we  must 
consider.  It  is  stated — and  this  appeared  to  be 
the  chief  defence  relied  on  in  the  argument — that 
this  lady  was  not  an  tUulo  to  maintain  this  action, 
that  the  property  was  not  hers,  and  that  she  had 
no  right  to  the  claim  to  compensation  under  the 
agreement.  The  ground  of  that  is  that  the  late 
Mr  Donald  had  conveyed  the  property  to  trustees, 
and  that  the^  are  no  parties  here  ;  and  the  de- 
fender says  also  that  tne  pursuer's  purchase  was 
one  from  these  trustees  ;  and  not  only  so,  but  he 
says,  farther,  that  the  property  acquired  by  the 
pursuer  did  not  comprehend  the  acivm  on  which 
the  road  had  been  formed,  but  only  what  was  pos- 
sessed by  her  at  the  time ;  and,  farther,  that  this 
is  a  claim  for  compensation  for  something  which 
had  been  done  before  the  conveyance  to  her,  and 
that  that  claim  was  not  transferred  to  her  before 
this  action  was  raised.  I  cannot  say  that  any  of 
these  crounds  of  defence  are  any  more  satisfactoiy 
than  me  one  which  has  been  sustained.  I  think 
there  is  in  Mrs  Donald  a  sufficient  title  to  sue  this 
action.      The    conveyance    by^4^e    late    James 
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Donald  to  trustees  was  ineffectual,  and  the  title  to 
the  property  was  in  James  Donald,  the  son,  and 
be  Old  convey  it  in  1961  to  the  pursuer,  in  fulfil- 
ment of  an  agreement  to  do  so.  It  is  said  that 
that  deed  merelv  conveys  the  subjects  as  *' pre- 
sently possessed^'  by  Mrs  Donald.  Why,  a  road 
passing  through  a  property  is  verv  seldom  m  termi- 
nis  excepted.  The  description  plainly  was  meant 
to  convey  all  that  had  belonged  to  old  Donald.  But 
if  there  were  any  doubt  aSout  this  matter,  it  is 
altogether  removed  l^  the  assiguAtion.  But, 
farther,  it  is  said  this  compensation  belonged 
to  the  other's  estate.  I  cannot  go  into  that 
view.  The  transaction  was  one  with  young  Donald 
and  his  tutors.  The  offer  is  addiessed  to  them 
as  trustees  and  tutors^  but  they  accept  it  expressly 
as  tutors.  The  defender's  obligation  was  to  young 
Donald  and  them.  They  are  the  creditors  in  it, 
and  yoong  Donald  has  conveyed  aU  his  rights  to 
the  pursuer.  I  see  no  difficulty  in  regard  to  that 
matter.  The  mode  in  which  the  compensation  was 
to  be  ascertained  is  described  in  the  offer  and  ac- 
ceptance to  be  "  by  the  Commutation  Eoad  Trus- 
tees." Now,  who  18  to  accomplish  that  ?  I  think 
it  is  very  dearly  the  duty  of  tne  defender  to  do  so. 
This  is  obvious  m>m  the  nature  of  the  transaction ; 
but,  farther,  when  the  offer  was  made  he  had 
already  put  the  machineiy  of  the  Eoad  Trustees  in 
motion  ;  and,  besides,  his  conduct  following  upon 
their  minutes  shows  whose  duty  it  was  supposed  to 
be.  I  think  it  was  plainly  part  of  the  transaction 
that  Mr  Nicd  was  to  carry  through  the  matter. 
The  parties  interested  were  no  doubt  to  be  heard, 
but  it  was  the  defender's  duty  to  take  the  steps  to 
cany  it  through.  That  being  the  case,  and  being 
of  opinion  that  this  lady  did  not  break  through  the 
transaction  by  building  the  waU,  has  she  put  an 
end  to  her  rights  by  instituting  this  action  ?  I 
think  not.  I  see  no  way  the  pursuer  had  of  com- 
pelling the  defender  to  go  on  to  get  the  compensa- 
tion ascertained  except  by  bringing  an  action 
claiming  what  she  consideivod  her  due.  The  case, 
then,  bein^  before  us,  and  that  bein^  the  attitude 
of  the  parties,  I  think  it  is  quite  n^ht  that  the 
compensation  should  still  be  ascertamed  by  the 
trustees.  I  am  disposed  to  recal  this  interlocutor, 
and  stay  further  procedure,  to  give  Mr  Nicol  an 
opportunityof  resuming  the  proceedings  before  the 
trustees.  There  are  conclusions  in  re^^ard  to  in- 
terest and  other  things,  but  I  think  it  will  be 
better  not  to  dispose  of  these  until  we  see  what 
the  trustees  do.  They  may  settle  the  whole  mat- 
ter, and  I  think  they  have  power  to  do  so,  and  to 
carry  out  in  its  int^rity,  and  according  to  its  fair 
meaning,  the  bargain  made  by  the  parties. 

Lord  CuRBiEHiLL  concurred. 

Lord  Dkas  also  concurred,  and  pointed  out  that 
in  the  original  defences  the  only  defence  stated 
was  want  of  title,  and  that  although  there  was  a 
statement  that  the  pursuer  had  shut  up  the  road, 
no  plea  was  founded  upon  it.  He  also  remarked, 
in  regard  to  the  question  of  title,  that  the  disposi- 
tion m  the  pursuer's  favour  was  executed  in  im- 
plement of  an  agreement  entered  into  previously, 
whereby  the  mother  was  to  get  the  disposition, 
and  all  claims  in  regard  to  the  land.  There  was 
therefore  a  good  title  anterior  to  the  summons, 
altogether  irrespective  of  the  assimation. 

Lord  Aia>BfiLLA.N  also  concurred.  Li  regard  to 
the  question  of  title,  he  thought  there  was  a 
good  title  before  the  assignation  ;  but  he  was  also 
of  opinion  that  where  the  substantial  right  to  sue 
an  action  was  in  a  person  when  he  raised  his  action, 
it  was  quite  legitimate  to  strengthen  the  title  by 
an  assignation  cibtaaikodi  pendente procesBu.    In  sup- 


port of  this  view  he  referred  to  the  case  of  Welsh 
V.  Eose  and  Robertson,  11th  Feb.  1857,  19  D.  404. 
On  the  merits,  he  could  not  take  the  view  of  the 
Lord  Ordinary.  The  pursuer's  case  had  all  along 
been  that  she  was  ^ititled  to  payment,  and  was 
not  bound  to  give  the  use  of  the  road  without  pay- 
ment. There  was  no  reason  to  doubt  that  tms 
was  a  well-founded  position  for  her  to  take ;  and 
it  would  be  becommg,  after  having  heard  the 
views  of  the  Court,  that  the  defender  should  now 
do  all  in  his  power  to  give  effect  to  them. 

The  case  was  superseded  till  January  to  cive  the 
defender  an  opportunity  of  stating  what  he  pro- 
posed to  do.  The  pursuer  was  found  entitled  to 
her  expenses  up  to  tnis  date. 

Agent  for  Pursuer— W.  N.  Fraser,  S.S.C. 

Agent  for  Defender— James  C.  Baxter,  S.S.C. 

PETITION— MACKENZIE. 

Tutar-nomintUe — Power  of  Sale.      Circumstances 
under  which  power  to  sell  heritage  granted  to 
a  tutor-nominate,  a  curator  boms  being  first 
appointed  to  receive  and  invest  the  price  when 
realised. 
This  was  a  petition  by  a  widow  who  was  tutor 
nominate  to  her  three  pupil  children  for  authority 
to  sell  a  small  house  and  garden  in  Inverness,  the 
property  of  the  children.    The  rental  of  the  sub- 
jects was  only  £10  or  £12.      The  petition  also 
prayed  the  Court  *'  to  ordain  the  sum  to  be  realised 
for  the  said  property,  after  deducting  expenses,  to 
be  reinvested  in  the  name  of  the  petitioner,  or  in 
the  name  or  names  of  such  other  person  or  persons 
as  to  your  Lordships  shall  seem  proper,  on  such 
conditions  as  your  Lordships  shall  think  necessary 
for  securing  the  interests  of  the  said  pupils,  and 
the  heirs  entitled  to  succeed  to  them  in  tne  event 
of  their  dying  in  pupillarity.^' 

The  petitioner  averred  that  the  house  required 
to  be  rebuilt,  or  to  undergo  a  thorough  repair^ 
which  would  cost,  to  make  it  tenantable,  £60. 
She  farther  averred — '*  The  said  pupils  are  quite 
unable  to  repair  the  said  house  without  borrowing 
money  upon  the  security  of  the  same.  They  have 
no  income  whatever  except  &om  the  rents  of  the 
sidd  house  and  garden ;  and  as  the  petitioner, 
their  mother,  is  in  poor  circumstances,  keeping  a 
small  toy  shop,  and  oeing  only  enabled  by  strict 
economy  to  support  herself  and  the  said  pupils,  it 
will  be  most  unfortunate  if  they  are  compelled  to 
borrow  the  money  required  for  the  said  repairs, 
and  to  pay  the  interest  thereof,  for  which  there  is 
no  prospect  of  any  adequate  return." 

BiRNpe,  for  the  petitioner,  argued— The  power 
craved  is  usually  granted  to  tutors-nominate  only 
when  it  is  necessary  to  pay  debts.  This  was  th^ 
case  in  Bellamy,  17  D.  115 ;  Mackenzie,  17  D. 
314 ;  and  Sawers,  12  D.  906.  But  it  has  also  been 
granted,  when  the  exigency  is  of  a  different  kind, 
as  in  Earl  of  Buchan  and  Others,  16.  S.,  238.  In 
order  to  remove  any  difficidty  arising  fnunthe 
fact  that  a  tutor-nominate  finds  no  caution,  the 
petitioner  here  proposes  that  the  price  of  the  sub- 
jects when  realised  should  be  handed  over  to  a 
curator  bonis  to  be  named  by  the  Court,  who  will 
of  dOurse  find  caution.  This  is  the  course  which 
was  followed  in  the  case  of  Sawers,  12  D.  905. 
The  following  cases  were  also  referred  to  : — Fin- 
layson,  22d  Dec.  1810,  F.  C.  ;  White,  17  D.  599 ; 
Auld,  18  D.  487  ;  and  Mathieeon,  19  D.  917. 

The  petition  had  been  intimated  in  common 
form  and  served  on  the  persons  who  would  succeed 
to  the  properly  in  the  event  of  the  pupils  dying  in 
pupillari^  ;  but  no  one  appp»ed  to  oppose. 
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After  deliberation. 

The  Lord  Presidtent  said — ^The  Court  is  of 
opinion  that  a  case  of  sufficient  exigency  has  been 
made  out  to  warrant  the  prayer  of  the  petition 
being  mnted  on  an  appointment  of  a  curator  bonis 
being  ootained  in  the  usual  manner,  as  proposed  by 
the  petitioner. 

Agents  for  Petitioner^— G.  &  J.  fiinny,  W.S. 


SECOND    DIVISION. 

NOLAN  V,  HABTLEY'S  TBUSTEES. 
Tnut^Vesting^Lapse  of  Trust— Denuding,     A 
lady  by  her  settlement  directed  the  whole  of 
her  estate  to  be  realised  at  her  death  and 
divided  among  her  five  grandsons  on  their 
respectively  attaining  majority ;   and  by   a 
cocucil  she  granted  the  liferent  of  part  of  her 
estate  to  her  daughter,  and  directed  that  at 
her  daughter's  death  the  subjects  Uferented, 
alon^r  with  the  remainder  of  her  trust-effects, 
shomd  be  divided  amonff  her  grandsons  as 
directed  in  the  tmst-de^.       l%e  daughter 
survived  all  the  grandsons  and  their  issue. 
Held  (diss.  Lord  Neaves),  in  a  question  be- 
twixt the  daughter  and  certain  assi^ees  of 
some  of   the  grandsons,   that    nothmg  had 
vested    in    the    grandsons,    and    that    the 
daughter  was  entitled  to  call  upon  the  trus- 
tees to  denude  in  her  favour  as  heir-at-law  of 
her  mother. 
By  her  trust-deed  of  26th  December  1833,  the 
deceased  Mrs  Hartley  directed  her  trustees  "im- 
mediately after  my  death,  or  so  soon  thereafter  as 
the  same  can  be  advantageously  effected,  te  sell 
and  dispose  of  and  realise  my  whole  heritable  and 
moveable  property ;"  and  she  proceeded  to  declare, 
**  I  hereby  direct  and  appoint  my  said  trustees 
and  their  foresaids  to  apportion  and  divide  my 
said  trust-estate  when  so  realised  (after  deduction 
of  the  provisions  under  the  first  condition  of  this 
trust)  equally  among  my  Gve  grandsons,"  whose 
names  and  designatilons   then  follow;    and    the 
truster  tiien  goes  on  to  say  that  the^  are  to  receive 
the  property  "share  ana  share  alike,  upon  their 
respectively  attaining    majority,   or   twenty-one 
years  complete ;  declaring  tnat  m  the  event  of  any 
of  my  said  grandsons  dying  without  leaving  law- 
ful issue  of  theii  own  bodies,  such  deceaser's  share 
shall  be  equally  divided  amon^  the  survivors  ;  but 
if  the  deceaser  shall  leave  la-wtul  issue  of  his  body, 
such  issue  shall^be  entitled  to  their  parents*  share 
of  my  said  trust-estate ;  declaring  farther,   that 
in  ihe  event  of  any  of  my  said  grandchildren,  or 
their  issue,  heins  under  age  at  the  period  of  my 
said  trustees  realising  and  finally  winding  up  my 
said  trust-estate,  then,  and  in  tliat  event,  my  said 
trustees  shidl  set  apart  the  share  of  such  child  or 
children  under  age  until  he  or  they  shall  have 
attained  majority,  my  said  trustees  having  full 

Sower  either  to  advance  or  accumulate  the  interest 
uring  such  minority  as  they  may  see  expedient 
and  proper."  By  an  after  clause  she  instructed 
her  trustees  "to  let  my  dwelling-house  at  such 
rent  as  they  may  think  proper,  until  it  can  be 
advantageously  sold,  dividing  the  free  rent  ob- 
tained tiierefor  among  my  said  grandsons  and 
their  foresaids  equally,  share  and  share  aUke." 

But  by  a  codicnl  of  18th  April  1834^  Mrs  Hartley 
recalled  and  altered  her  settlement  to  the  follow- 
ing effect : — "  I  do  hereby  jgive,  grant,  and  dispone 
to  my  daughter  all  and  whole  my  dwelling-house 
and  pertinents  situated  in  Stafford  Street,  Edin- 
burgh, specially  within  described,  with  the  whole 


household  furniture  of  whatever  denomination^ 
books,  plate,  and  bed  and  table  linen,  which  may 
be  found  therein  at  the  tiBie  of  my  death,  in  life- 
rent, for  her  liferent  use  aUenarly,  and  to  my 
within- written  trustees,  for  the  spiecial  ends,  uses, 
and  purposes  within  mentioned,  in  fee ;  it  being 
my  wish  and  intention  that  my  said  daughter 
shall  have  the  liferent  use  of  my  said  dweuing- 
house  and  furniture,  ftc,  if  she  survives  me^  and 
that  at  her  death  the  whole  shall  be  realised, 
alonff  with  the  remainder  of  my  trust-effects,  and 
divided  among  mv  five  ^^randelons  within  named, 
in  manner  particularly  within  directed  ;  and  in  so 
far  as  not  expressly  and  effectually  altered  by  this 
codicil,  or  these  presents,  I  do  hereby  rati^, 
approve,  and  confirm  the  within-written  trust-dis- 
position and  deed  of  settlement  in  ito  whole  heads, 
tenor,  clauses,  and  contents." 

All  of  Mrs  Hartley's  grandsons  are  now  dead, 
only  one  of  them  (William  Dick  Macfarlane)  hav- 
ing left  children,  who  are  also  all  now  dead.  Under 
these  circumstances  Mrs  Nolan,  the  only  surviving 
child  of  the  testator,  claims  the  whole  estate  as 
intestate  succession,  and  brings  the  present  action 
of  declarator  of  trust  and  denuding  against  the 
trustees  of  her  late  mother.  Three  of  the  grand- 
sons of  the  testator,  however,  had  before  their 
death  assigned  their  shares  to  certain  parties  who 
now  claim  their  cedente'  shares  in  respect  that 
these  vested  in  them  at  the  date  of  Mrs  Hartley's 
death,  and  that  the  trust  has  not  therefore  lapsed. 

The  Lord  Ordinary  (Kinloch)  found  that  accord- 
ing to  the  sound  construction  of  the  trust-disposi- 
tion and  settlement  and  codicil  the  right  thereby 
given  to  the  ^grandchildren  of  the  testatrix  and 
their  issue  did  not  vest  till  the  death  of  her 
daughter,  the  pursuer,  and  that  all  the  said  |;rand- 
children  and  their  issue  being  dead,  the  nfiht  to 
the  whole  property,  heritable  and  moveable,  be- 
longing to  the  testatrix,  was  now  vested  in  the 
pursuer,  her  only  child  and  heir-at-law. 

The  assignees  reclaimed. 

Monro  and  Gibson,  for  them,  argued— The 
effect  of  the  codicil  was  merely  to  give  a  legacy  to 
the  pursuer  of  the  liferent  of  the  house,  and  it  can- 
not be  contended  that  the  testatrix  meant  to  post- 
pone the  realisation  of  the  whole  trust-estate,  the 
words  "remainder  of  trust-effecte  "  referring  only 
to  the  balance  of  trust-funds  that  might  necessarily 
remain  in  the  hands  of  the  trustees.  Even  al- 
though it  be  held  that  the  realisation  of  the  estate 
was  postponed  by  the  codicil,  it  does  not  neces- 
sarily follow  that  the  time  of  vesting  should  be 
altered  also.  The  words  of  the  codicil  are  not 
wide  enough  to  infer  so  extensive  an  alteration  in 
the  provisions  of  the  original  trust-deed,  especially 
if,  as  was  contended,  the  time  of  vesting  was  fixed 
in  the  trust-deed  at  the  majority  of  each  of  the 
beneficiaries  respectively.  But  supposing  the  time 
of  vesting  to  be  fixed  at  the  expiry  of  the  liferent, 
in  the  event  of  the  death  of  all  the  beneficiaries 
before  that  period,  the  estate  would  not  vest  in  the 
last  survivor,  the  clause  of  survivorship  being 
merely  intended  to  regulate  the  rights  of  the  bene- 
ficiaries inter  se,  and  not  involving  a  condition  of 
survivance  of  the  liferent — ^Boyle  v.  Lord  Glas- 
gow's Trustees,  20  D.  925 ;  Maitland's  Trustees, 
23  D.  732  ;  Newton,  11  D.  462  (Lord  FuUerton's 
opinion. ) 

Young  and  Duncan,  for  the  pursuer,  answered 
— The  estate  vested  under  the  original  trust-deed 
at  the  death  of  the  testatrix  and  the  consequent 
realisation  of  the  trust-estate.  The  effect  of  the 
codicil  was  to  postpone  the  realisation  of  the  whole 
estete  to  the  expiry  of  the  liferent^  and  therefore 
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neoeasarily  to  postpone  the  period  of  Testing. 
Until  that  period  none  of  the  b^eficiaries  acquired 
any  indefeasible  right,  and  conseqaently  by  their 
predecease  Mrs  Hiutley's  trust  resulted  in  favour 
of  the  heir  db  irUestato, 

Skelton  appeared  for  the  trustees. 

The  Court,  by  a  majority,  adhered  to  the  inter- 
locutor of  the  Lord  Ordinary.  They  were  of 
opinion  that  the  effect  of  the  codicil  waste  remove 
tne  pundwn  temporia  at  which  vesting  took  place 
in  the  grajidsons  to  the  death  of  the  liferentrix. 
The  settlement  was  framed  first  on  the  footing 
that  a  realisation  and  division  indicated  the 
time  of  vestinff.  No  doubt  the  testatrix  did  not 
contemplate  that  her  grandsons  would  all  die  in 
the  interval,  but  that  could  not  affect  the  meaning 
of  the  terms  employed. 

Lord  Keaves  differed.  He  thought  the  majori^ 
were  giving  an  effect  and  importance  to  the  codicil, 
as  overruling  the  principal  deed,  which  was  never 
contemplates  by  the  testatrix,  and  was  not  fairly 
dedudble  from  its  own  terms. 

Agent  for  Pursuer — John  Walker,  W.S. 

Agent  for  Assignees — William  Mitchell,  S.S.O. 

Agents  for  Trustees — Tods,  Murray,  k  Jamieson, 
W.8. 

Friday^  Dec.  14, 

SECOND    DIVISION. 

UDNY  W.  UDNT. 
Domicile — Succession — Legitimation  per  subsequens 
matrimoniuTn.  Circumstances  m  which  held 
that  a  crandfather,  not  having  lost  his  Scotch 
domicile  of  origin,  transmittedthe  same  to  his 
son,  who,  not  having  lost  the  same,  legiti- 
mated his  son  bom  out  of  wedlock  per  subse- 
quens  mcUrimomum,  Held  unnecessary  to 
consider  whether  a  Scotch  domicile  at  the  date 
of  the  marriage  sufficient  for  legitimation  per 
subsequens  matrimonium. 

This  is  a  declarator  of  bastardy,  at  the  instance 
of  Mr  George  Udny,  barrister  in  London,  a^;ainst 
John  Henry  Udny,  who,  upon  the  assumption  of 
his  loyritimacy,  is  the  heir  entitled  to  succeed  to  the 
entaited  eaitate  of  Udny  in  Aberdeenshire.  The 
pursuer  is  son  of  a  younger  brother  of  the  de- 
fender's grandfather.  The  defender  was  bom  at 
Boulogne  in  1853,  and  his  parents,  Colonel  John 
Robert  Udny  and  Mrs  Aim  Allat,  were  married 
in  Scotland  in  January  1854.  Tlie  questions  of 
fact  involved,  as  to  which  a  lone  proof  was  led, 
were — ^Whether  the  domicile  of  Colonel  Udny  was 
English  or  Scotch  at  the  date  of  his  marriage  with 
Ann  Allat  in  1854,  and  at  the  date  of  the  de- 
fender's birth  in  1853  ?  The  pursuer  contended 
that  it  was  English  at  both  dates,  and  maintained, 
in  point  of  law,  that,  if  it  were  so  either  at  the 
time  of  the  defender's  birth  or  of  the  subsequent 
marriage  of  his  pM-ents,  he  was  not  made  ledti- 
inate  by  that  maniaga  The  Lord  Ordinary  ( Jer- 
viswoode)  pronounced  an  interlocutor,  finding — 
Primo — 1st,  That  John  Udny,  grandfather  of  thede- 
fender(Consul  Udny),  was  bom  in  Scotland  in  1727, 
of  Scottish  parents,  and  tiiat  his  domicile  of  ori^ 
was  in  Scotland  ;  2d,  That  he  went,  early  in  life, 
to  Italy,  and  for  several  years  (trior  to  1760  lived 
at  Venice  with  Mr  Smitn,  British  Consul  there, 
succeeded  to  his  house  and  business,  and  was,  in 
the  said  year  or  early  in  1761,  appointed  British 
Consul  at  Venice  in  his  ^aoe  ;  3d,  That  he'con- 
tinned  to  act  as  Consul  at  Venice  until  1777,  when 
he  was  appointed  Consal  at  Leghorn,  which  office 


he  held  until  his  death  at  London,  while  there 
on  leave  in  1800 ;  4th,  That  he  was  married  at 
Leghorn  in  1777  to  Miss  S.  S.  Cleveland,  and  that 
of  the  said  marriage  John  Robert  Udny,  father  of 
the  defender,  was  bom  there  in  1779  ;  and,  5th, 
That  the  said  Consul  John  Udnv,  during  his  em- 
ployment in  Italy,  retained  his  domicile  of  origin 
m  Scotland.  Secundo — That  his  son,  John  RoMrt 
Udny,  took,  through  his  father,  a  domicile  of 
origin  in  Scotland,  and  retained  it  prior  to  and  at 
lus  marriage  to  the  mother  of  the  defender  at 
Ormiston,  m  Scotland,  on  2d  January  1854. 
Tertio  et  separcUim — That  from  and  after  the  13th 
November  1853,  or  thereby,  when  the  said 
John  Bobert  Udny  returned  to  Scotland  from 
Boulogne,  he  had,  and  continued  until  his  death 
to  have,  his  domicile  in  Scotland.  With  reference 
to  these  findings,  his  Lordship  sustained  the  de- 
fences, and  assoilzied  the  defender  from  the  con- 
clusions of  the  action,  with  expenses. 

His  Lordship  appended  to  his  interlocutor  a 
long  note,  in  which  ne  stated  the  grounds  on  which 
his  opinion  was  foimded.  These  were  substantially 
similar  to  those  upon  which  the  judgment  of  the 
Inner  House  proceeded. 

The  pursuer  reclaimed,  and  after  hearing  parties 
at  great  length,  the  Court  adhered. 

The  following  is  the  opinion  of  Lord  Neaves, 
from  which  the  whole  facts  and  pleas  of  parties 
sufficiently  appear : — 

Lord  Neaves  said — The  interests  at.  stake  in 
this  case  are  considerable,  and  the  materials  for 
deciding  it  are  voluminous  and  multifarious.  But 
the  questions  at  issue  are  not  complicated,  and 
they  do  not  appear  to  me  to  be  attended  with 
much  real  difficulty.  The  action  is  one  of  decla- 
rator of  bastardy  brought  by  the  pursuer,  a  sub- 
stitute heir  of  entail  to  the  States  of  Udny  and 
others,  to  have  it  found  that  the  defender,  who 
would  otherwise  be  a  nearer  heir,  is  illegitimate, 
and  so  not  entitled  to  succeed  to  those  estates. 

The  defender  was  bom  in  England  of  parents 
who  were  not  then  married.  ELis  parents  were 
afterwards  married  in  Scotland,  and  the  question 
is  whether  he  was  thereby  legitimated.  Tne  loca- 
lity of  the  birth  and  of  the  marriiu»  is  on  both 
sides  admitted  to  be  immaterial.  The  important 
inquiry  is  as  to  the  domicile  of  the  defender's 
parents,  or  rather  of  the  defender's  father,  at  the 
date  of  these  two  events. 

The  point  has  at  the  same  time  been  raised 
whether,  if  the  domicile  was  not  the  same  both  at 
the  birth  and  at  the  marria^,  the  father's  domi- 
cile in  Scotland  at  the  time  of  the  marriage 
would  of  itself  be  sufficient  to  support  the  legiti- 
mation, though  at  the  date  of  the  birth  the 
domicile  was  in  England.  But  upon  the  facts  of 
the  case  I  am  of  opinion  that  no  such  question 
arises. 

The  defender's  father  ia  known  in  tlus  discus- 
sion as  Colonel  Udny,  having  held  the  rank  of 
lieutenant-colonel  in  the  British  army.  His 
domicile  at  the  two  periods  referred  to  is  the 
immediate  matter  to  be  determined,  but  this  can 
only  be  done  by  taking  a  review  of  his  whole 
history,  including  the  circumstances  which  regu- 
late ms  domicile  of  orisin,  and  that  makes  it 
necessary  to  go  back  on  the  history  of  his  father, 
the  defenders  grandfather,  who  was  British 
consul  at  Leghorn  when  his  son  was  bom  there, 
and  who  hi^  previously  been  British  consul  at 
Venice. 

John  Udny,  the  consul,  was  bom  in  Scotland 
about  the  year  1725,  and  was  the  son  of  an  Aber- 
deen advocate.     His  domicile  of  origin  was  thus 
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undoubtedly  Scotch,  and  the  Question  is,  whether 
he  ever  changed  it.  He  ap^Ued  himself  to  mer- 
cantile pursuits,  but  the  evidence  as  to  his  pro- 
ceedings does  not  prove  that  he  ever  permanently 
or  properly  established  himself  in  any  place  as  a 
merchant.  The  whole  evidence  on  this  subject 
consists  of  certain  documents  connected  with  his 
appointment  to  be  British  consul  at  Venice.  The 
previous  consul  at  Venice  was  Mr  Joseph  Smith, 
who,  it  appears  from  the  evidence  in  process,  car- 
ried on  some  kind  of  merchandise  there,  and  who, 
in  October  1760,  became  desirous  of  resigning  the 
ofiBice  of  consul  and  getting  Mr  Udny  ap^inted  in 
his  place.  With  that  view  two  applications  were 
made  to  Mr  Pitt  (afterwards  Lord  Chatham),  date<l 
27th  and  29th  October  1760,  the  one  by  General 
Graame,  then  residing  in  Venice,  the  other  by  Mr 
Smith  himself. 

Of  Mr  Smith  himself,  something  is  said  in  a 
document  produced,  bein^  an  opinion  given  by 
some  heads  of  the  mercantile  body  in  Venice,  con- 
taining their  report  on  a  petition  which  he  had 
presented  to  the  Cinque  Savij,  or  five  sages  of 
commerce,  who  seem  to  have  remitted  it  for  con- 
sideration to  the  mercantile  community.  The 
documents  relating  to  Mr  Udny*s  own  appointment 
as  consul  contain  nothing  particular.  He  laid  his 
commission  before  the  ooUeffe  or  governing  body 
of  Venice,  and  they  remitted  it  to  the  five  saces, 
by  whom  it  was  reported  to  be  in  all  respects  f  or- 
mal  and  correct. 

Upon  the  data  thus  furnished  I  make  these 
observations  as  to  Mr  Udny's  position  when  thus 
made  consul  at  Venice  : — 

1.  It  is  impossible  to  hold  that  there  is*  here 
sufficient  evidence  that  he  ever  changed  his  Scotch 
domicile  for  an  English  one.  Supposing  we  could 
infer  that,  while  a  voung  man,  he  had  been  for 
some  time  learning  business  in  London  with  a 
view  to  becoming  a  merchant,  that  would  not  be 
an  adoption  of  Kngland  as  his  domicile.  It  would 
require  something  much  more  explicit  and  perma- 
nent before  such  a  result  could  be  effected. 

2.  We  do  not  know  enoush  of  Mr  Udny's  Vene- 
tian Hfe  to  determine  what  his  views  or  plans  had 
been  before  being  appointed  consul,  but  there  is 
no  proof  whatever  that  he  had  become  domiciled 
in  Venice.  He  was  not  then  married.  We  do  not 
know  how  long  he  had  been  in  Venice.  We  do  not 
know  the^character  of  his  trade,  if  he  had  any. 
We  learn  from  the  documents  veir  little  of  the 
business  which  he  is  said  to  have  taken  up  as  suc- 
ceeding to  Mr  Smith.  But,  in  any  view,  it  must 
be  remembered  that  a  merchant  is  not  necessarily 
domiciled  where  he  is  bodily  present  for  purposes 
of  merchandise.  A  man  may  be  a  merchant  in 
Venice  without  becoming  truly  a  Venetian  mer- 
chant. A  merchant  may  be  in  a  foreign  country 
solely  with  British  views  to  facilitate  transactions 
which  have  a  reference  to  Britain  alone.  Venice, 
we  know,  was  always  in  its  best  daj^s  much  re- 
sorted to  by  foreigners,  though  I  believe  that 
foreigners  could  only  acquire  the  rights  of  citizen- 
ship there  by  a  long  residence,  such  as  John  Udn^ 
at  the  a^  ot  thirty-five  could  not  have  had.  His 
connection  with  Smith,  who  was  British  consul, 
had  a  tendency  to  keep  up  Udnv's  British  connec- 
tion, and  the  terms  in  which  hia  loyalty  and 
attachment  to  British  interests  are  spoken  of  have 
the  same  bearing.  He  was  obviously  appointed 
consul  not  as  a  '^netian  but  as  a  native  of  Britain, 
who  was  identified  with  British,  not  with  Venetian, 
views.  It  is  not  likely  that  Mr  Pitt,  engaged  as 
as  he  was  in  a  war  with  France,  and  making 
strenuous  exertions  to  maintain  the  ascendancy  of 


this  country  in  the  Mediterranean  as  an  object  of 
paramount  importance,  would  appoint  any  one 
consul  in  Venice  except  a  native  of  Britain,  and 
one  who  had  no  sympathies  that  could  interfere 
with  his  official  duty.  It  was  on  this  ground  that 
Mr  Udny  was  recommended  and  appointed,  and 
the  appointment  in  such  circumstances  speaks 
strongly  in  favour  of  his  having  preserved  his 
nationality  while  there. 

We  might  perhaps  have  had  more  evidence  here 
as  to  the  British  consular  system  then  prevailing, 
particularly  in  Italy,  and  of  Mr  Udny's  colleagues 
and  predecessors  in  that  department.  But  parties 
are  not  bound  to  prove  matters  of  history,  and  we 
know  from  historical  sources  a  good  deal  upon 
these  pointe  which  it  is  impossible  to  overlook  in 
any  such  question.  It  is  certain  from  public  docu- 
ments that  in  Consul  Udny's  time  the  British 
Government  employed  the  consuls  in  the  Mediter- 
ranean and  South  of  Europe  as  political  a^nte  on 
the  most  confidential  terms,  whose  duty  it  was  to 
observe  and  rejwrt  on  every  political  movement 
that  could  affect  British  interests. 

In  1761,  at  the  time  when  the  famfly  compact 
between  France  and  Spain  was  in  progress,  Mr 
Pitt's  information  as  to  the  Snanish  oesign  of  sur- 
prising Gibraltar  was  derived,  we  know,  from  a 
communication  by  the  British  consul  at  Cadia ; 
and  considering  the  many  enemies,  open  and  secret, 
that  Great  Britain  then  had  on  the  Continent, 
there  was  every  necessity  for  the  greatest  vigilance 
and  the  strictest  fidelity  in  oollecting  information 
as  to  the  movements  of  foreign  Powers. 

The  state  of  Italjr,  too,  rendered  it  peculiarly 
necessary  at  that  period  that  anv  representative  of 
Britain  &ould  be  closely  identified  with  his  coun- 
try's interests  and  feelings,  and  with  the  Gh)vem- 
ment  then  established.  In  1760,  we  were  at  war 
with  France,  while  Germany  was  distracted  by 
the  hostilities  of  the  seven  years'  war  between 
Austria  and  Prussia.  The  exiled  family  of  the 
Stuarts  liad  not  yet  abandoned  their  designs  upon 
the  British  crown,  and  a  serious  attempt  to  invade 
Britain  by  the  French,  in  which  the  Toulon  fleet 
was  intended  to  take  a  part,  had  only  recently 
been  frustrated.  Great  numbers  of  English  at  this 
time  resorted  to  Italy,  being  shut  out  in  a  great 
measure  from  other  countries,  and  attracted  at  the 
same  time  by  the  various  objects  of  interest  which 
Italy  presented,  and  these  visitors  it  was  neces- 
sary, on  the  one  hand,  to  protect  and  assist  where 
thev  were  loyal  and  well  affected,  and  to  watch 
and  keep  in  check  where  they  were  suspected  of 
empathy  with  the  dethroned  dynasty.  It  is 
doubtiess  in  this  view  that  Mr  Smith,  in  his  letter 
to  Mr  Pitt,  recommends  Mr  Udny  as  one  "whose 
affection  and  zeal  for  his  Majesi^s  service  and  the 
present  happy  and  wise  adminutration  is  second 
to  none." 

This  passage  sufficiently  shows  also  the  feelings 
of  Mr  Smith  himself,  who  would  not  have  spoken 
thus  in  praise  of  Udny's  loyalty  and  attachment 
to  the  existing  order  of  thmgs  in  England,  if  his 
own  reputation  as  a  faithful  servant  of  the  rei^i- 
ing  family  had  not  been  fuUy  approved  in  tiie 
course  of  his  official  position  at  Venice  in  very 
trying  times.  We  know  enough,  indeed,  of  Consul 
Smith  from  contemporary  histoiy  to  underatand 
how  much  he  was  identified  with  British  conneo- 
tions.  In  many  resj^ecte  he  is  an  historical  person- 
ace  of  some  celebnty,  and  what  we  tbns  know 
of  him  throws  additional  light  upon  the  allusionB 
made  to  his  actings  in  the  ddcuments  before  ns. 
He  was  the  brother-in-law  of  Mr  Murray,  then 
British  resident  at  Venice,  and  besides  being  thus 
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bound  to  the  British  €k>vemm6nt  by  a  family  tie, 
he  was  thus  likely  to  possess  additional  interest 
with  that  Grovemment  to  procure  the  successor 
that  he  wished.     The  mercantile  report  of  the  five 
sages  of  Venice,  already  referred  to,  speaks  of  Mr 
Smith  as  having  promoted  the  interests  of  Vene- 
tian  art    in  Great    Britain — an    encomium   not 
inappropriately    bestowed  on  one  who  has  the 
reputation  of  having  been  the  first  to  introduce 
the  paintings  of  Cimaletto  to  the  notice  of  the 
British  pabuo,  though  perhaps  this  patronage  may 
have  been  exerdsM  in  a  spirit  rather  too  mer- 
cantile, if  it  be  true,  what  is  generally  believed, 
that  he  engaged  Canaletto  to  work  for  him  for  a 
tenn  of  years  at  low  prices,  and  retailed  the  pic- 
tures at  an  enormous  profit  to  English  travellers. 
His   enoonragement    uso  of  other    branches    of 
Venetian   art,  referred  to  in  the  sages'  report, 
would  be  justified  by  the  valuable  collection  of 
gems  and  curiosities  which  he  is  known  to  have 
ultimately  sold  to  George  III^  at  a  large  price, 
along  with  the  choicest  volumes  of  early  editions 
and  specimens  of  early  printing,   whidi  he  had 
collected,    and  which  are  contamed  in  his  cata- 
logue entitled   "Bibliotheca  Smithiana,"  a  well 
known  and  interesting  book,  to  be  found  in  our 
own  library  here.     The  books  which  Consul  Smith 
thus  sold  to  his  Majesty  (and  which  would  be 
all  the  more  valuable  as  Smith  never  read  his 
books)  formed  the  nucleus  or  foundation  of  what  is 
known  as  the  Kip^B  Library,  presented  at  a  later 
period  to  the  British  Museum  by  George  rV.  From 
all  we  know  and  see  of  him  in' the  proof  or  in  the 
public  incidente  of  his  life.  Smith  was  not  a  Vene- 
tian chosen  to  be  consul  in  consequence  of  Venetian 
connectionB,  but  an  Englishman  placed  at  Venice 
in  a  responsible  public  situation,   the  duties  of 
which  he  faithfully  disdiaiged  as  the  servant  of 
his  country,  while  at  the  same  time  he  availed 
himself  of  that  position  to  improve  his  private 
fortune.     At  the  period  to  which  we  refer  any 
traffic  in  mch  Italian  commodities  as  he  is  known 
to  have  collected  must  have  been  a  source  of  great 
profit,  from  the  growing  taste  for  such  articles 
amon^  Englishmen,  coupled  on  their  part  with  an 
equal  ignorance  and  indifierence  as  to  the  value  or 
proper  price  of  such  things.     An  Englishman  on 
the  spot,  in  an  official  character,  about  the  period 
when  Hercnlaneum  had  just  been  discovered,  and 
afterwards  when  the  libraries  of  Jesuit  coile^ 
began  to  be  dispersed,  would  have  many  facilities 
for  dealing  in  tins  species  of  trade  to  great  advan- 


It  18  not  unlikely  that  Udny,  after  his  appoint- 
ment as  oonsttl,  attempted  the  same  sort  of  artistic 
speculations  as  those  in  which  Smith  had  engaged. 
lie  is  said,  in  Smith's  letter  to  Mr  Pitt,  to  have 
succeeded  to  Smith's  house  and  business ;  and 
in  the  correspondence  of  a  later  date,  which  has 
been  preserved,  we  see  a  great  deal  about  his  buy- 
ing and  sending  home  pictures  for  sale.  Counter- 
feits of  all  kinds  were  &en  abroad,  and  any  one 
who  held  an  official  position  would  possess  a 
guarantee  for  his  respectability  and  honesty.  At 
the  time  of  his  Venetian  appointment  there  was 
abundant  room  for  such  deaiin^i,  and  for  turning 
them  to  good  account.  We  nave  certainly  no 
evidence  that  at  Venice  Udny  engaged  in  any 
trade  that  implies  the  purpose  to  disconnect  him- 
self with  his  own  countiy  and  become  a  domiciled 
Venetian. 

Bat  an  important  and  perhaps  a  decisive  feature 
in  Conmil  Uany's  position  is  nis  removal  to  Lcw- 
hom,  which  took  place  in  1776.  The  year  1777 
is  mentioned  in  these  proceedings  as  the  year  of 


his  appointment ;  but  it  appears  from  the  London 
Gazette  that  he  was  appointed  on  I6th  July  1776, 
in  the  room  of  Sir  John  Dick,  who  had  previously 
held  the  office  for  some  years,  and  who,  it  is  well 
known,  had  shortly  before  that  time  been  served 
heir  to  a  Sooteh  baronetey.  Now,  where  a  foreigner 
is  chosen  British  consul  m  any  country,  the  choice 
must  in  eeneral  be  made  from  his  peculiar  acquaint- 
ance wiu  the  special  locality  ;  and  it  is  not  in  the 
usual  course  of  things  that  he  should  be  removed 
to  the  same  office  in  a  different  country  with  which 
he  is  unconnected.  But  it  is  ^uite  regular  and 
usual  for  a  native  of  Britain  appomted  as  consul  in 
one  place  to  be  removed  to  another  of  more  un- 
portanoe,  when  his  experience  and  ability  have 
already  been  tested,  and  seem  to  qualify  him  for 
the  change.  The  removal  of  Consul  Udny  to  Leg- 
horn was  undoubtedly  a  step  in  the  way  of  his 
promotion,  as  a  person  in  the  service  of  the  British 
Government  in  a  confidential  and  quasi  diplomatic 
character.  For  Leghorn  was  then  one  of  the 
laigest  and  most  valuable  seats  of  commerce  in  the 
M^terranean.  The  change  thus  made  illustrates 
the  slender  hold  which  connected  Udny  with 
Veni^  and  shows  that  he  had  not  properly  taken 
root  in  that  place,  but  held  merely  an  official  posi- 
tion there  such  as  he  was  ready  and  willing  to 
assume  elsewhere.  Consul  Udny  soon  afterwards 
married  at  Leghorn  an  English  lady,  and  Colonel 
Udny  was  the  fruit  of  that  marriage. 

It  is  well  known  that  at  this  time  there  was  .a 
British  factory  at  Leghorn,  with  a  regular  chaplain 
and  ouher  accompaniments  of  such  an  establish- 
ment, and  to  this  stote  of  things  allusion  is  made 
in  various  letters  and  documents  in  process.  Resi- 
dence in  a  British  factory  abroad  has  always  been 
looked  upon  as  tending  to  preserve  the  nationality 
and  native  forum  of  British  merchants  or  agents  so 
situated;  and  at  Tjeghom,  even  more  than  at  V  enice, 
the  consul  must  then  have  acted  as  an  important 
political  a^t.  In  1776  we  were  at  war  with  our 
colonies  ;  m  two  years  more  we  had  France  arrayed 
in  arms  against  us,  and  our  ascendancy  in  the 
Mediterranean  was  the  subject  of  anxious  interest 
while  these  hostilities  lasted.  Afterwards,  again, 
when  a  new  and  more  deadly  contest  broke  out 
with  the  France  of  the  Revolution,  the  Mediter- 
ranean was  a  principal  scene  of  our  naval  exer- 
tions, and  the  utmost  efforto  were  made  to  main- 
tain our  commerce  and  our  naval  supremacy  in 
that  Quarter,  until  its  final  triumph  by  we  victories 
of  Nelson. 

In  the  measures  adopted  during  this  period  by 
Buonaparte  against  the  British,  the  importance  of 
L^hom  was  specially  evinced.  It  is  correctly 
stated  in  a  historical  work  {**  M'Pherson's  Annals 
of  Commerce")  as  to  the  French  Government  in 
1796,  that,  **  as  they  r^tly  considered  the  British 
commerce  as  the  feeder  and  support  of  the  war, 
they  took  possession  of  the  port  of  Leghorn,  the 
capital  station  of  the  British  trade  in  the  Mediter- 
ranean Sea,  and  seized  all  the  British  proip&ety 
found  in  it." 

The  property  of  Udny,  as  consul,  seems  to  have 
been  seized  among  the  rest ;  and  he  is  vramed 
repeatedly  by  his  brother  in  the  correspondence  to 
have  his  effects  removed  from  Leghorn  as  effec- 
tually as  possible. 

Durinff  all  this  time  we  have  no  evidence  of  any 
trade  or  branch  of  commerce  carried  on  by  Udny 
that  could  tend  to  give  him  a  Tuscan  domicile. 
He  purchased  occasionally  some  pictures  to  send 
home  to  his  brother  for  sale  in  tnis  country.  He 
supplied  his  Majesty's  ships  with  fresh  provisions 
when  they  touched  at  Leghorn,  which  was  a  per- 
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quisite  of  the  consoLihip  ;  and  he  seemB  further, 
in  partnership  with  some  other  English  parties  at 
Leghorn,  to  have  entered  into  contracts  for  victual- 
ling the  Mediterranean  fleet,  an  arrangement 
which  could  not  fail  of  being  attended  with  con- 
aiderable  profit,  as  all  branches  of  the  commis- 
sariat service  then  were.  We  have  a  cood  deal  of 
evidence  on  this  point  in  process,  including  Udny's 
correspondence  with  Nelson  and  other  British 
admirals  with  whom  he  communicated.  This 
kind  of  business  could  not,  any  more  than  the 
other  transactions,  confer  a  Tuscan  character  upon 
Udny's  position.  He  was  then  at  Leghorn,  as  he 
had  been  at  Venice,  -a  political  acent  of  his  coun- 
try, and  he  could  not  by  his  residence  in  Italy  in 
that  character  acquire  a  new  domicile,  or  lose  the 
one  which  he  previously  possessed. 

I  might,  perhaps,  have  dealt  with  this  part  of 
the  case  much  more  shortly,  as  the  substance  and 
true  character  of  the  facts  ai-e  to  be  found  in  the 
venr  explicit  and  important  letter  of  Consul  Udny 
to  Lord  Granville,  dated  at  London  the  8th  Novem- 
ber 1799. 

This  statement,  supported  as  it  is  by  the  evi- 
dence, seems  to  be  just  the  picture  and  history  of 
a  man  who  passes  an  official  life  in  the  service  of 
his  countrv  m  different  localities,  and  whose 
official  residence  can  never  affect  his  domicile.  It 
follows  that  Consul  Udny,  who  is  not  shown  to 
have  ever  acquired  an  English  domicile,  and  who 
died  in  the  anticipation  of  immediately  returning 
to 'his  official  duties,  from  which  he  nad  only  a 
temporary  leave  of  absence,  must  be  held  to  have 
retamed  all  alons  his  domicile  of  origin,  which 
was  Scotland,  tt  may  be  added,  that  while  in 
Britain  he  visited  his  friends  in  Aberdeenshire, 
and  seems  all  along  to  have  continued  his  interest 
in  those  estates  which  one  day  or  other  were  to 
belonff  to  him  or  his  son,  but  which  he  did  not 
himsSf  live  to  succeed  to. 

The  conclusion  thus  reached  as  to  Consul  Udny's 
retention  of  his  oriffinal  domicile,  is  decisive  at  the 
same  time  as  to  the  domicile  of  origin  of  Colonel 
Udny,  the  consiQ's  son,  and  the  uLther  of  the 
defender.  His  birth  in  Tuscany  was  of  no  legal 
importance  as  giving  him  a  domicile,  and  it  need 
scarcely  be  adc&d  that  the  circumstances  could 
create  little  attachment  to  a  locality  with  which 
his  father's  connection  was  purely  official,  and 
from  which  he  himself  was  very  soon  separated. 
From  an  early  period,  indeed,  young  Udny 
was  looked  forwud  to  as  the  future  representa- 
tive of  the  Udny  famil]^,  and  as  the  heir  of  those 
estates  which  are  now  in  dispute.  He  was  sent 
to  Scotland  to  be  educated  and  to  see  his  family 
friends,  and  every  anxie^  was  shown  by  his 
father  and  undo  to  bring  him  up  as  a  Scotch- 
man and  as  a  Scotch  laim.  For  three  years  he 
attended  the  University  of  Edinburgh,  and  during 
that  time  was  boarded  in  the  family  of  the 
excellent  person  who  afterwards  became  the 
bishop  of  the  Scottish  Episcopal  Church  in 
Edinburgh.  Great  care  was  used  to  impress  upon 
him  his  prospects  of  succession  to  tne  family 
estates  in  Scotland,  and  to  interest  him  in  the 
arrangements  which  his  father  and  uncle  were 
maki^  for  improving  and  extending  that  propert)r 
by  new  purchases  and  by  paying  off  burdens.  It 
was  even  wished  by  them  that  young  Udny 
should  come  to  the  Scottish  bar  ;  but  his  predilec- 
tion was  for  another  profession,  and  he  entered 
the  army,  in  which  he  continued  for  several  years. 

That  step  could  not,  of  course,  affect  his  domi- 
cile, and  consequently  the  only  question  that  here 
arises   relates  to  the    course  <k  life    which   he 


adopted  after  leaving  the  army  in  1812.  It  ia 
true  that  at  this  time  he  removed  to  and  toox  a 
house  in  London,  which  he  continued  to  rent  and 
occupv  for  many  years,  and  he  resided  there  for  a 
consiaerable  period  of  each  year.  But  it  is  a  fair 
observation  that  a  residence  in  London,  though 
locally  an  English  residence,  is  not  unequivocally 
an  Eaglish  domicile.  London,  being  tne  metro- 
polis of  the  United  Kingdom  and  seat  of  the 
Imperial  Parliament,  and  of  the  highest  judicial 
tribunal  of  the  country,  as  well  as  the  place  in 
whidi  the  jp-eatest  national  institutions  are  con- 
centrated, is  a  common  field  for  natives  of  all 
parts  of  the  empire  who  may  be  connected  with, 
or  interested  in,  the  business  there  transacted,  or 
in  the  pursuits  of  science  or  art,  or  fashion,  or 
pleasure,  which  are  there  to  be  met  with  in  the 
greatest  perfection.  It  is  therefore  nothing  new, 
but,  on  the  contrary,  quite  in  the  common  course 
of  things,  that  persons  residing  and  having  houses 
in  London  should  yet  maintain  such  a  connection 
with  Scotland  or  other  parts  of  the  United  King- 
dom as  to  possess  a  domicile  elsewhere  than  in 
London,  particularly  when  their  original  domicile 
was  in  a  different  place. 

Now,  what  was  Colonel  Udny's  position  in  this 
respect?  He  lived  in  London  after  leaving  the 
army  and  marrying  ;  but  he  had  no  fixed  employ- 
ment or  occupation  of  any  kind  in  England, 
except  what  might  arise  from  his  taste  for  the 
turf,  with  the  occasional  diversity,  as  it  would 
appear,  of  a  resort  to  the  card  table.  These  pro- 
pensities might  more  fully  be  indulged  in  London 
than  elsewhere,  and  this  apparently  was  the 
attraction  which  drew  him  into  that  circle.  But 
even  there,  and  in  the  midst  of  these  pursuits,  hia 
friends  seem  chiefly  to  have  been  oountiymen  of 
his  own ;  and  his  status  was  that  of  a  Scotch 
proprietor,  who  was  proud  of  his  Scotch  estates 
and  of  his  ancient  Aberdeenshire  fanuly.  We 
have  scarcely  any  details  as  to  his  sportmg  life, 
and  know  chiefly  that  the  ^Ratification  of  his 
racing  and  gambling  propensities  involved  him 
ultimately  in  deep  emburassments  which  drove 
him  entirely  from  England.  He  had  no  estate 
in  that  country  ;  he  h^  no  establishment  there 
beyond  a  rented  house  in  Grosvenor  Street.  Any 
horses  he  had  were  kept  at  Newmarket ;  but  it  is 
as  probable  that  his  difficulties  arose  from  betting 
on  the  horses  of  others  as  from  the  expense  of 
keeping  a  stable  of  his  own.  His  losses  at  cards 
can  be  regarded  only  as  the  result  of  the  expennTS 
follies  of  an  idle  man. 

Compare  this  career,  on  the  one  hand,  with  his 
course  of  life,  in  reference  to  his  connection  with 
Scotland,  on  the  other.  Kegarded  as  he  was  in 
Enghuid  as  a  Scotchman  and  a  Scottish  proprietor, 
whose  only  daim  to  a  social  position  arose  from 
that  source,  we  find  him  at  the  same  time  main- 
taining in  Scotland  the  character  which  thus 
belonged  to  him.  He  took  an  active  and  minate 
personal  interest  in  the  management  of  his  estates, 
and  came  to  Scotland  ahnoet  every  year  to  look 
after  his  affairs  there.  His  house  at  Udny  Castle 
was  not  in  such  repair  as  to  enable  him  to  Hve 
there,  but  this  did  not  prevent  him  from  exercis- 
ing the  rights  and  discharging  the  duties  of  a 
landowner.  He  was  a  freeholder  of  the  county  of 
Aberdeen  from  1802.  He  was  a  justice  of  peaoe^ 
and  latterly  a  deputy-lieutenant  of  the  county  for 
a  number  of  years.  He  was  a  member  of  varions 
local  clubs  and  associations  which  could  not  have 
had  any  attraction  for  him  except  as  an  Aberdeen- 
shire proprietor  desirous  to  mix  with  his  neigh- 
bours, and  take  an  interest  and  a  part  in  county 
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matters.  He  had  many  such  neighbours  of  good 
rank  and  position,  to  whose  houses  he  was  ever 
welcome  while  thus  employed,  and  his  corre- 
spondence with  his  men  of  business,  as  well  as 
tne  evidence  of  tenants  uid  others  connected  with 
his  estates,  shows  a  warm  and  persistent  desire  to 
meet  the  various  duties  and  demands  of  his  posi- 
tion. I  agree  with  the  Lord  Ordinary  in  thinking 
that  these  interests  and  ties  were  more  permanent 
and  important  than  any  that  bound  Colonel  Udny 
to  £n|yrland. 

If  it  be  held  that  his  residence  in  London  did 
not  in  the  circumstances  destroy  Colonel  Udny^s 
Scotch  domicile. of  origin,  as  little  could  this  be 
done  by  the  residence  at  Bouloapie,  which  was 
obviously  adopted  for  a  special  ana,  it  might  be,  a 
temporary  purpose,  to  avoid  the  prosecutions  or 
persecutions  of  creditors. 

It  seems,  therefore,  to  be  dear  that  at  the  time 
of  the  defender's  birth,  in  May  1853,  his  father, 
Colonel  Udny,  though  then  at  Boulogne,  was  a 
domiciled  Scotchman  ;  and  it  need  not  be  argued 
that  he  continued  to  be  so  at  the  date  of  the  mar- 
riage in  1854,  when  he  was  living  at  Ormiston,  in 
Scotland.  If  this  be  so,  it  follows,  on  the  un- 
doubted law  established  by  the  authorities,  that 
the  defender  was  thereby  legitimated. 

It  can  be  of  no  consequence,  though  it  should  be 
thought  that  Colonel  Udny  was  partly  moved  to 
take  this  step  by  the  prospect  of  facilitating  an 
intended  plan  for  disentailing  his  estates  a^d  pay- 
ing his  debts.  The  fact  of  the  marriage  is  sum- 
czent,  whatever  the  motive  may  be,  and  the 
influence  of  concurring  motive  is  too  vague  a  con- 
sideration to  be  entered  upon. 

The  continued  residence  of  Colonel  Udnv  in 
Scotland  after  his  marriage  is  not  immaterial,  as 
showing  how  slight  was  Uie  bond  that  connected 
him  with  France,  and  how  completely  he  had 
thrown  qfl*  any  connection  with  England. 

In  holding  that  the  domicile  of  Colonel  Udnv 
was  Scotch,  both  at  the  date  of  the  defender's 
birth  and  at  the  date  of  the  Colonel's  marriage,  it 
becomes  unnecessary  to    consider   the    separate 

Saestion,  how  far  it  would  be  sufficient  for  the 
efender^s  case  if  his  father's  domicile  was  Scotch 
at  the  date  of  the  marriage,  though  not  so  at  the 
date  of  the  birth.  That  question,  as  involving  a 
point  of  general  law,  is  important,  and  may  or 
may  not  be  difficult ;  but  it  does  not  arise  upon 
the  facts  as  I  riew  them,  and  therefore  need  not 
be  decided. 

The  other  Judges  concurred. 

The  Court  therefore  found  that  the  defender, 
though  illmtimate  at  his  birth,  was  legitimated 
by  &e  subsequent  marriage  of  his  parents — 
Assoilzied  the  defender,  and  found  him  entitled  to 
expenses. 

Counsel  for  Pursuer— Mr  Youn^p,  Mr  Clark,  and 
Mr  Duncan.  Agents — Home,  Home,  k  Lyell, 
W.S. 

Counsel  for  Defender— The  Dean  of  Faculty,  the 
Solicitor-Qeneral,  and  Mr  Fraser.  Agent— Wil- 
liam Skinner,  W.S. 

M*EWAN  v.  MIDDLBTON. 

ReUnUon — Copartnery^-  Decrte-Arbitral — Liqwd 
CamUer  Gkumg,  Held  in  a  suspension  of  a 
chi^ge  on  a  decree-arbitral  that  a  partner 
taking  over  the  business,  ftc,  was  entitled  to 
retain  a  sum  ascertained  in  the  submission  to 
be  due  to  him  by  the  retiring  partner,  and 
which  had  been  taken  into  account  as  an 
asset  in  striking  the  balance,  as  against  the 
VOL.  III. 


amount  he  was  decerned  to  pay  to  the  retiring 
partner.  OhtervcUions  upon  the  jurisdiction 
of  arbiters,  especially  in  regard  to  questions 
of  compensation. 

The  parties  to  this  case  had,  in  the  year  1859, 
entered  into  a  contract  of  copartnery  for  carrying 
on  the  business  of  calenderers  in  Glasgow.  The 
endurance  of  the  contract  was  to  be  ten  years, 
but  it  was  provided  that  upon  the  death  or  insolv- 
ency of  either  partner  during  its  currency,  the 
whole  trade,  stock,  &c.,  was,  m  the  option  of  the 
surviving  or  solvent  partner,  to  devolve  upon 
him,  and  that  .he  should  in  that  case  be  bound 
"  to  pay  out  the  deceased's  or  insolvent's  share 
and  interest,"  as  the  same  should  be  ascertained 
by  a  balance.  It  was  further  provided  that  in 
case  any  dispute  or  difference  should  arise  relative 
to  the  meanins;  of  the  contract  or  in  relation  to 
the  business,  the  striking  of  annual  balances,  the 
winding-up  of  the  business,  or  the  subject-matter 
of  tiie  contract,  the  same  was  to  be  referred  to  the 
decinon  of  arbiters  therein  named  who  were  to  act 
in  succession. 

In  1862  M'Ewan  found  it  necessary  to  have 
recourse  to  these  provisions  of  the  contract,  and 
"after  certain  procedure,  the  arbiter  found  that 
Middleton  was  insolvent  in  the  sense  of  the  contract. 
M'Ewan  elected  to  take  over  the  business  and 
estate  of  ti^e  company,  and  the  parties  there- 
after proceeded  before  the  arbitw  to  ascertain 
and  adjust  their  respective  rights  and  interests. 
The  date  of  dissolution  was  fixed  as  at  15th 
December  1862,  and  the  parties  had  in  April  pre- 
vious adjusted  and  subscribed  a  balance-sheet 
brineinff  down  their  accounts  to  Slst  March  1862. 

BfidcSeton  was  proprietor  of  the  tenement  in 
part  of  which  the  company  carried  on  their  busi- 
ness, and  the  remainder  of  it  was  leased  out.  The 
company  acted  as  factors  for  the  property,  the 
account  being  known  as  the  "  property  account." 
Upon  that  account  there  stood  at  Middleton's 
debit,  ss  at  31st  March  1862,  the  sum  of  £1485, 
4b.  5d.,  consisting  partly  of  cash  advances  and 
expenditure  by  the  company  upon  the  property, 
and  partly  of  the  sum  in  a  cash  credit  bcmd  which 
the  company  had  signed  for  Middleton's  behoof, 
to  enabk  mm  to  make  the  purchase  of  the  pro- 
perty. This  sum  was  treated  in  the  accounts  of 
the  company  as  an  asset,  and  consequently  formed 
part  of  tne  data  upon  which  the  capital  accounts 
of  the  partners  were  made  up. 

After  a  remit  to  an  accountant  and  varioua  pro- 
cedure before  the  arbiter,  he  found  that  the  sum 
which  M'Ewan  had  to  pay  Middleton,  as  at  the 
date  of  the  dissolution  of  the  coinpany,  was  £406, 
Is.  Id.  The  sum  at  debit  of  Middleton  on  the 
property  account  had  bvtbis  time  been  reduced  to 
£968,  68.,  and  was  still  dealt  with  as  an  asset  of 
the  company. 

M'Ewan  objected  to  the  arbiter  pronouncing 
decree  absolutely  for  the  sum  at  Middleton  s 
credit,  and  asked  him  to  record  the  fact  that  the 
sum  of  £968,  66.  was  due  on  the  other  hand  by 
Middleton  to  M'Ewan  as  the  remaining  solvent 
partner.  The  arbiter  thereupon  expressed  his 
views  to  the  effect  that  while  there  was  no  power 
conferred  upon  him  hy  the  submission  to  deal 
further  with  the  propwty  account,  it  was  true 
that  "  incidentally  "  the  state  of  that  account  fell 
to  be  ascertained,  "as  the  partnership  accounts 
could  not  oUierwise  be  adjusted."  He  then  said, 
"  It  may  be  stated  that,  as  at  the  date  of  dissolu- 
tion, the  amount  at  Mr  Middleton's  debit  on  that 
account  amounted  to  £968,  6s.,  consisting  partly, 
however,  of  the  amount  due  under  a  cash  crsdit 
^  NO.  Tin. 
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bond  which  neither  the  company  nor  Mr  M*£wan 
has  paid.  Any  liquid  debt  due  by  Mr  Middleton 
to  MrM*£wan  can  be  set  off  against  the  sum  de- 
cerned for." 

Thereafter  a  formal  decree-arbitral  was  pro- 
nounced by  the  arbiter,  in  which  he  ordamed 
M'Ewan  to  pa^r  Middleton  the  sum  standing  at 
his  credit  on  his  capital  account.  The  parties 
thereafter  made  an  ineffectual  attempt  to  arrange 
their  respective  claims  under  the  decree  and  u{>on 
the  property  account,  and  to  settle  along  with 
thesecertain  otiier  questions  which  had  been  stirred 
between  them.  In  tho  course  of  this  nesotiation 
a  sum  of  £108,  14b.  lUd.  was  paid  by  M^wan  to 
Middleton  to  account  of  his  claim  agaonst  M*Ewan, 
and  Middleton  had  by  this  time  paid  up  the  cash 
credit  bond.  Having  failed,  however,  to  adjust 
their  differences  amicably,  Middleton  charged 
.  M'EMran,  under  the  decree-arbitral,  for  the  sum 
awarded  to  him  in  the  submission,  less  that  paid 
to  account  as  above. 

M'Ewan  brought  a  suspension  of  this  charge, 
upon  the  footing  Uiat  he  was  entitled  to  set  off 
the  sum  at  Middleton's  debit  on  the  property 
account  against  the  sum  awarded  to  Middleton, 
and  consigned  the  sum  to  which,  in  his  view,  th^ 
questionsbetween  them  had  been  reduced.  Lord 
Mure  passed  tiie  note  upon  full  caution,  and 
thereafter  Lord  Kinloch,  Wore  whom  the  case 
came  to  depend,  refused  tiie  suspension. 

M*Ewan  reclaimed. 

Shand  and  Maclean,  for  him,  argued  that  the 
sum  at  the  charger's  debit  had  been  liquidated  in 
the  submission,  though  it  had  not  been  one  of  the 
matters  referred  ;  that  the  arbiter  had  therefore 
lightly  not  entertained  it  as  a  set  off ;  that  the 
suspender  was  now  entitled  so  to  plead  it ;  and 
that  (5th  plea)  the  charger  could  not  challenge 
that  account,  and  charge  upon  the  decree-arbitrai, 
the  latter  being  so  far  made  up  of,  and  depending 
for  its  accuracy  and  its  amount  upon,  the  former. 

A.  R.  Clark  and  Asher,  for  the  charger,  con- 
tended that  the  sum  at  his  debit  was  illiquid  and 
unvouched ;  that  it  was  competent  for  the  arbiter 
to  have  entertained  the  plea  as  a  counter  claim  ; 
that  it  had  been  proponed  and  repelled,  and  that 
his  judgment  was  final ;  that  in  the  only  other 
view  it  was  competent  and  omitted  and  could  not 
be  raised  after  decree  in  a  suspension.  In  support 
of  this  contention  the^  referred  to  Erskine  3.  4. 
19.  and  cases  there  cited,  to  Gordon,  M.  2642, 
and  to  the  Act  1592,  cap.  143. 

At  advising. 

The  Lord  Justice-Clerk  said — I  imagine  that 
your  Lordships  are  strongly  impressed  with  the 
leelinff  that  the  proposal  to  enforce  payment  of  the 
sum  here  charged  for  is  most  unreasonable  in  the 
circumstances.  Whether  there  is  any  legal  prin- 
ciple on  which  the  char^^e  can  be  suspended  is 
another  question.  I  should  be  extremely  sony  if 
tiie  rules  of  our  law  did  not  enable  us  to  do  justice 
where  the  justice  of  the  case  is  so  plain.  I  think, 
however,  the  case  is  not  attend!ed  with  much 
difficulty ;  and  I  cannot  agree  with  the  view  taken 
of  it  by  the  Lord  Ordinary. 

lliese  two  gentlemen  settled  a  balaape-sheet  and 
docquetted  it  in  April  1862,  bv  which  thev  are 
both  bound,  and  upon  which  tney  can*t  go  back. 
The  partnership  fell  to  be  wound  up  as  at  15th 
December  following,  upon  the  footing  that  M  'Ewan 
was  to  take  over  the  concern  and  pay  out  Middle- 
ton  the  amount  of  his  interest.  For  the  purpose 
of  carrying  this  through,  it  was  necessary  that  a 
balance-sheet  should  be  made  as  at  that  date,  and 
nothing  else  was  necessary  to  enable  them  to  settle 


the  partnership  accounts  and  dissolve.  That  shows 
for  what  the  arbiter  was  applied  to,  although  the 
reference  clause  is  expressed  in  very  broad  terms, 
and  would  have  enabled  the  parties  to  have  re- 
sorted to  him  under  very  different  circumstances. 
As  the  circumstances  really  arose,  the  question 
submitted  to  the  arbiter  was,  what  was  the  balance 
as  at  15th  December  1862?  The  partners  em- 
ployed the  arbiter  to  make  a  balance-sheet  for  them 
at  that  date,  just  as  they  had  made  one  for  them- 
selves in  March.  I  think  the  arbiter  very  accu- 
rately understood  his  duty»  and  performed  it  pro- 
perly. Now,  to  make  the  balance-sheet  which  he 
was  to  prepare  correct,  it  was  necessary  that  he 
should  give  effect  to  all  that  had  happened  since 
lart  baSmce.  Among  other  things  ne  found  in 
that  balance-sheet  an  item  of  £1485,  4fl.  5d., 
entered  to  tiie  debit  of  Middleton,  as  the  debt  due 
iay  him  on  tiie  Miller  Street  property  aooount. 
lliat  is  entered  as  an  asset  due  to  the  company  by 
Middleton  as  an  individual,  and  the  arbiter  having 
duly  investigated  that  account,  found  that  subse- 
quent transitions  had  reduced  this  debt  to  itt68, 
6s.,  and  accurately  entered  that  to  Middleton's 
debits  He  took  it  as  a  good  debt,  and  upon  that 
footing  he  struck  the  capital  accounts  for  the  par- 
ties, and  so  made  the  company  debtor  to  Miodle- 
ton  for  the  sum  of  £406,  Is.  Id.  Now,  it  is  abun- 
dantly clear  that  the  arbiter  could  not  have  justly 
brought  out  that  balance  unless  Middleton  person- 
ally owed  the  company  the  sum  at  his  debit  on 
tibe  property  aocount.  The  justice  of  the  decree- 
arbitral  depends  on  that.  But  it  is  now  said  that 
though  that  sum  had  been  incidentally  fixed  in  the 
subnussion,  it  was  not  thereby  Uouidated,  and  that 
the  attempt  to  have  it  liquidated  under  the  refer- 
ence f  aileo.  I  think  the  arbiter  was  quite  right 
in  holding  that  it  did  not  fall  within  the  reference. 
It  could  only  be  maintained  to  have  so  fallen  as  a 
plea  of  compensation.  Now,  the  arbiter  had  no 
jurisdiction  to  entertain  such  a  plea.  No  arbiter 
IS  entitled  to  entertain  such  a  plea.  Take  tJie 
case  of  a  specific  reference — e.<7.,  of  a  special  claim 
or  set  of  accounts  submitted  to  an  arbiter.  He 
can't  go  beyond  what  is  referred.  He  can  only 
ascertun  the  amount  of  the  claim  or  the  balance 
due  on  the  accounts  and  ^ve  decree  for  it.  He 
stands  in  a  different  position  from  a  court  of  law. 
All  his  jurisdiction  flows  from  the  consent  of 
partieSy  and  in  the  case  supposed  the  consent  is 
ov\j  that  he  shall  determme  as  to  a  particular 
claim  or  balance.  The  jurisdiction  of  a  court  of 
law  is  different  and  more  extensive.  When  one 
brings  an  action  to  enforce  payment  and  the  de- 
fender pleads  compensation,  the  judge's  richt  to 
give  efilect  to  the  plea  arises  from  the  fact  that  he 
would  have  had  jurisdiction  to  entertain  the  plea 
had  it  been  put  in  the  form  of  a  claim  in  an  action. 
This  goes  so  far  as  that  even  in  the  case  of  a  foreign 
pursuer,  over  whom  the  Court  had  naturally  no 
jurisdiction,  on  the  principle  of  reconvention,  a 
judse  may  deal  with  a  plea  of  compensation.  That 
IS  tne  distinction  between  the  jurisdiction  of  an 
arbiter  under  a  special  reference  and  a  court  of  law 
in  regard  to  compensation.  And  when  we  come 
to  the  case  of  a  general  reference,  there  is  equally 
no  room  for  an  arbiter  entertaining  a  plea  of  com- 
pensation. No  doubt  the  referee  is  entitled  to 
take  up  all  cbdms  on  either  side,  but  he  does  so 
not  because  he  is  entitled  to  entertain  a  plea  of 
compensation,  but  because  there  have  be^  sub- 
mitted to  him  all  claims  of  the  parties  hinc  inde. 
Parties  have  submitted  their  whole  claims,  and 
the  arbiter  arrives  at  his  jud^ent  not  by  giving 
effect  to  any  plea  of  compensation,  but  by  putting 
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the  whole  chiims  of  parties  together  and  aoainst 
each  other,  and  by  striking  the  resulting  baliEuice. 
Thus  a  general  submission  as  much  excludes 
the  notion  of  an  arbiter  giving  effect  to  a  ]^ea 
of  compensation  as  a  special  reference.  For 
these  reasons  I  am  perfectly  dear  that  the  referee 
in  this  case  could  not  entertain  this  plea.  AVluit 
then  comes  of  the  aiguments  *  that  this  was  com- 
petent aoud  omitted  or  proponed  and  repelled? 
It  was  neither  the  one  nor  the  other.  It  was  not 
omitted,  for  it  was  bron^t  under  tiie  notice  of  tiie 
arbiter,  and  he  decided  uiat  it  did  not  fall  within 
the  submission.  Nor  was  it  proponed  and  repelled, 
for  it  was  not  entertained  and  diroosed  of,  just 
because  the  arbiter  decided  that  he  could  not 
competently  entertain  it.  In  these  circumstances 
the  present  charge  is  giyen  for  the  sum  awarded  to 
Middleton,  less  a  payment  made  to  account.  The 
suspender  objects  to  the  charge,  saving,  '*I 
dont  dispute  the  justice  of  the  awva  in  your 
favour,  but  I  object  to  the  charge,  because 
yoQ  are  indebted  to  me  ia  a  laroe  amount^  on 
an  account  the  balance  of  which  has  been  ascer- 
tained and  forms  partly  the  basis  on  which  your 
chum  is  made  up.  In  short,  he  says,  "  Had  it  not 
been  that  it  was  found  that  Middleton  was  owinff 
me,  he  could  not  have  had  this  claim  against  me." 
But  it  is  said  that  such  a  plea  as  this  can't  be  en- 
tertained in  a  suspension.  Now,  I  give  no  opinion 
on  the  abstract  question,  as  to  whether  a  plea  of 
compensation  can  be  raised  in  a  suspension.  But  I 
think  that  this  is  not,  properly  speaking,  a  plea  of 
compensation,  but  one  of  retention,  founded  upon 
the  most  manifest  principles  of  equity.  It  appears 
-that  part  of  this  debt  was  really  not  money  ad- 
vanced, but  was  the  amount  of  a  cautionary  obli- 
Stion  tmdertaken  by  the  firm  for  behoof  of 
iddleton,  on  which,  however,  the  firm  had  not 
becm  distressed,  and  which  was  afterwards  paid 
by  Middleton  himself.  Now  this  is  the  best  prac- 
tical illustration  which  could  be  given  of  the 
plea  of  retention.  Suppose  the  whole  of  the 
debt  had  been  a  claim  of  relief  b^  the  firm  as 
cautioners.  This  is  the  very  position  in  which  a 
partner  is  entitled  to  plead  retention  and  refuse  to 
pay  until  relieved  of  tnat  obligation.  But  will  it 
make  any  difference  if,  in  place  of  being  merely  a 
claim  for  reHef,  it  is  one  for  money  actually  ad- 
vanced ?  I  thmk,  on  the  contrary,  it  makes  the 
case  much  stronger.  It  does  not  vary  its  nature. 
The  two  cases  are  founded  on  the  same  principles 
exactly.  It  is  as  if  M'Ewan  said,  **  While  yon 
don*t  do  your  duty  to  me,  yon  can't  ask  me  to  do 
mine  to  yon«*'  1  confess  I  nave  not  the  smallest 
difficulty  in  giving  effect  to  this  contention  by 
refusing  to  allow  this  charse  to  proceed  till  Middle- 
ton  has  done  his  duty  to  &»  otner  partv. 

Lord  CowAH — I  think  it  is  not  at  all  necessary 
to  go  into  any  consideration  of  questions  in  the 
law  of  oompensation.  Leaving  the  law  on  that 
subject  in  perfect  entirety,  we  have  here  a  case 
where  a  sum  charged  for  has  been  brought  out  by 
an  arbiter  by  placing  on  the  other  side  of  the  ac- 
count a  sum  due  by  the  chazver  to  the  suspender. 
That  debt  goes  to  make  up  uie  balance  decerned 
for  by  the  arbiter.  Every  pound  taken  off  the 
one  goes  to  diminish  the  other.  In  these  cir- 
cumstances,  could  there  be  anything  more  unjust 
than  that,  while  Middleton  refuses  payment  of  the 
sum  due  by  him,  he  diould  require  M  *Ewan  to  pay 
him  the  sum  due  to  him  ?  Although  a  question 
of  compensation  has  been  pressed  into  the  case,  it 
has  nothinff  to  do  with  it.  The  arbiter  could  not 
competent]^  entertain  such  a  plea.  I  can't  help 
thinking  tnat  the  6th  plea  in  law  for  the  sus- 


pender is  well  founded,  and  that  Middleton  is 

Sersonally  barred  from  charging  for  the  sum  foimd 
ue  to  hum  while  he  keeps  up  that  which  he  owes. 

Lord  Bbnholme — I  entertain  the  same  views 
with  regard  to  this  case  as  those  which  your  Lord- 
ships have  expressed,  and  I  would  only  in  addi- 
tion suggest  the  analogy  of  a  mutual  contract.  The 
matter  betwixt  the  parties  and  the  relative  obli- 
gstions  arise  out  of  the  s&me  transaction.  In 
these  circumstances,  is  the  suspender  to  be  de- 
barred from  pleading  retention  oecanse  of  what 
took  place  before  the  arbiter  ?  I  think  not.  The 
arbiter  did  quite  rightly.  He  was  bound  to  keep 
to  the  matters  submitted,  and  it  would  have  been 
beyond  his  province  Altogether  to  have  taken  up  a 
plea  of  compensation.  I  think,  however,  the  sum 
at  the  chari^er's  debit  was  clearly  ascertained  and 
liquidated  m  the  course  of  the  submission.  In 
these  circumstances,  is  tiie  charger  to  be  entitled 
to  decree  and  payment  of  a  shue  of  the  assets 
without  diKhargin^  his  debt  to  the  company  ?  1 
think  that  the  prmciples  of  the  law  of  retention 
are  clearly  applicable  to  a  case  of  this  kind. 

Lord  NxAVSS— I  am  of  the  same  opinion.  I 
think  the  case  a  very  clear  one  indeed.  The 
charger  gives  a  charge  for  about  £400  under  a 
oertun  <toduction.  What  is  that  £400?  It  is, 
inter  aJia,  the  one-half  of  the  sum  due  by  Bfiddle- 
ton  jis  hijii  on  the  property  account.  There  is 
room  here  for  the  application  of  the  maxim 
*  *  f  rustra  petas, "  &c.  The  right  of  the  one  par^  is 
'  identical  with  that  of  the  other.  The  two  things 
are  inseparable;  they  are  based  on  the  same 
foundation.  Can,  then,  Middleton  ask  M'Ewan 
to  pay  when  he  is  owing  'him  about  an  equal  sum 
on  the  bams  on  which  the  arbiter  proceeded?  I 
am  of  opinion  that  he  cannot — ^that  he  is  barred 
from  doing  so. 

The  Court  therefore  recalled  the  Lord  Ordi- 
nary's interlocutor;  found  that  so  long  as  the 
charger  fuled  or  delayed  to  pay  the  debt  due  by 
him  on  the  property  account  he  was  not  entitled 
to  charge  the  suspender  under  the  decree-arbitral, 
and  found  the  suspender  entitled  to  expenses,  and 
to  uplift  tiie  consigned  money. 

Agent  for  Susp^er-^ohn  Ross,  S.S.C. 

Agents  for  Charge]>— Maconochie  &  Hare,  W.S. 


Friday  Dec.  14. 
FIRST  "division. 

BEATTIB  AND  OTHEBS  V.  BEATTIB, 
Hiuband  and   Wife '-' Legitimacy  —  Suceesai&n — 
Canadian  Law,    In  a  question  as  to  the  right 
of  succession  to  heritable  property  in  Scotland 
raised  by  persons  claiming  to  be  lawful  child- 
ren, hM  uiat  th^  were  not  le^timate,  their 
parents  having  been  before  their  alleged  mar- 
liage  *'  knowing  adulterers  "  with  eacn  other, 
who  by  the  law  of  Canada  oould  not  validly 
contract  marriage. 
This  is  an  action  brouffht  by  certain  parties 
claiming  to  be  tiie  lawful  diildren  of  the  late 
Francis  Beattie,  for  the  purpose  of  setting  aside 
certain  services  carried  through  by  the  defender, 
and  of  establishing  their  right  to  heritable  subjects 
in  Scotland  as  the  lawful  children  of  their  father, 
the  said   Frauds   Beattie.      On    behalf   of   the 
defender,  it  is  maintained  that  the  pursuers  have 
no  titie  to  sue^  in  respect  that  they  are  iU^ti- 
mate,    their   mother   having  been  the  wife   of 
another  man  when  she  was    married    to   their 
father.    A  proof  having  been  allowed  and  taken. 
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the  Lord  Ordinary  (Kinloch)  |>ro]X(nmced  an  inter- 
locutor sustaining  the  objection  to-  the  jmrsuer's 
title,  finding  them  illegitimate,  and  dismissing  the 
action.  The  facts  of  the  case  appear  from  the  fol- 
lowing note,  which  his  Lordship  appended  to  his 
interlocutor : — 

The  preliminary  question  in  the  case,  and  that 
on  the  decision  of  which  the  title  to  pursue  de- 
pends, is  whether  the  pursuers  are,  as  averred  by 
them,  the  lawful  children  of  Francis  Beattie, 
junior.  It  is  the  opinion  of  the  Lord  Ordinary 
that  they  have  not  established  this. 

It  is  said  that  their  father  and  mother,  Frands 
Beattie  and  Jane  Pringle,  were,  on  or  about  the 
11th  November  1813,  married  at  Gretna  Green. 
This  marriage  is  not  proved.  The  alleged  contract 
of  marriage  of  22d  October  1822,  in  wmch  the  fact 
is  said  to  be  set  fortii  (supposing  that  this  was 
sufficient  evidence  of  the  fact),  nas  not  had  its 
authenticity  and  the/genuineness  of  the  signatures 

S roved  in  such  a  way  as  to  mi^e  it  competent  evi- 
ence  in  our  Courts. 

But  even  if  such  a  marriage  had  taken  place,  it 
was  wholly  invalid,  because  at  that  time — as  the 
Lord  Ordinary  considers  clearly  proved — Jane 
Pringle  was  the  wife  of  James  Crombie,  from 
whom  she  had  eloped  with  Francis  Beattie.  The 
Lord  Ordinary  holds  it  fully  established  that  Jane 
Pringle  was  married  to  James  Crombie  on  or  about 
26th  November  1805.  The  fact  is  proved  by  the 
hearsay  of  one  witness  who  was  present  at  the 
marriage — ^by  the  evidence  of  several  witnesses 
who  knew  ihe  parties  as  man  and  wife — and  by 
the  document  entitled  **  indictment  of  irre^^ular 
marriage,"  the  signatures  to  which  of  Messrs 
Shortt  and  Stais  (now  both  dead) '  sufficiently 
attest  the  acknoin^edgment  mentioned  in  it  to  have 
been  made. 

James  Crombie  is  proved  not  to  have  died  till 
24th  July  1823. 

The  Lord  Ordinary  holds  it  to  be  established 
that,  on  26th  October  1822,  Francis  Beattie  and 
Jane  Pringle,  who  had  previously  emigrated  to- 
gether to  Canada,  were  formally  married  at  Mon- 
treal by  the  Rev.  John  Bethune,  Rector  and  Dean 
of  Montreal  This  marriage  was,  of  course,  as 
invalid  as  that  alle^d  to  have  taken  palace  at 
Gretna  Green  (Crombie  not  having  died  till  nine 
'  months  afterwards),  except  for  the  alleged 
operation  of  a  decree  of  divorce  said  to  have 
been  obtained  by  Crombie  a^inst  Jane  Pringle 
in  the  Commissary  Court  of  Edinburgh,  on  16th 
JiUyl819. 

TliiB  decree  of  divorce  has  not  been  recovered  : 
and  the  Lord  Ordinary  doubts  whether  any  sub- 
stitute short  of  a  decree  of  proving  the  tenor,  is 
legally  admissible.  The  document,  however,  are 
clearly  such  as  would  prove  the  tenor  ;  and  both 
parties  agreed  to  hold  the  decree  established.  Its 
terms  are  proved  by  a  duplicate  kept  in  the  Com- 
missary Court  books,  marked  by  the  initials 
of  Mr  George  Ross,  the  commissary.  From  this 
duplicate  the  judgment  appears  to  nave  been  the 
following.— "Edinburgh,  16th  July  1819.— The 
commissaries,  having  considered  the  proof  ad- 
duced, and  whole  process,  find  facts,  circum- 
stances, and  qualifications  proved,  relevant  to 
infer  the  defender's  ^ilt  of  adulteiy  with  Francis 
Beattie,  mentioned  m  the  proof  ;  find  her  guilty 
of  adulterv  with  him  accordingly.  Therefore 
divorce  and  separate.  Find  and  declare  in  terms 
of  the  conclusions  of  the  libel,  and  decern. 

(InUd.)        "G.  R." 

By  this  decree  Jane  Pringle  was  divorced  from 
James  Crombie  more  than  tli^ee  years  before  her 


marriace  in  Canada  to  Francis  Beattie.  But  it  is 
contended  that,  notwithstanding  this,  the  mairia^ 
was  invalid ;  and  the  Lord  Ordinary  ooncurs  m 
thinking  that  it  was  so. 

It  is  proved  by  the  opinions  of  Canadian  coun- 
sel that,  by  the  law  of  the  country,  adulterers 
cannot  afterwards  marry.  Mr  Popham  being 
asked — "Is  it  not  a  rule  of  Lower  Canada  law 
that  the  parties  who  have  committed  adultery 
together  can  never  lawfully  marry  each  other?" — 
replied,  "Yes,  if  they  have  knowingly  committed 
adultery  with  each  other."  Mr  Mackay,  in  like 
manner  states — "  Two  persons,  wilful,  knowing 
adulterers,  can  never  marry  together  lawfully  in 
Lower  Canada." 

If,  therefore,  the  law  of  Lower  Canada  (where 
it  seems  to  be  beyond  a  doubt  that  Francis  Beat- 
tie  had  established  a  domicile)  is  to  rule  the  vali- 
dity of  the  marriage  at  Montreal  in  October  1822, 
the  marriage  is  invalid,  having  been  contracted 
between  adulterers. 

The  pursuers  endeavoured  to  avoid  this  result 
by  pleading  that  Francis  Beattie*s  connection  with 
Jane  Pringle  was  begun  and  maintained  in  igno- 
rance of  her  being  a  married  woman ;  in  which 
case  the  Canadian  counsel  indicate  an  opinion  that 
the  putative  marriage  would  be  sufficient  to  l^ti- 
matise  the  children.  The  Lord  Ordinal^  fin<u  it 
unnecessary  to  enter  on  the  legal  discussion  which 
this  point  raises,  because,  as  he  conceives,  there 
has  been  an  entire  failure  to  prove  that  Francis 
Beattie  was  ignorant  of  Jane  f^ingle  being  a  mar- 
ried woman  when  he  eloped  with  her  in  1813.  The 
contrary  is  the  fair  inference  from  the  proof,  and 
the  Lord  Ordinary  has  no  doubt  was  the  fact, 
Jane  Pringle  had  in  1813  been  more  than  dght 
years  married  to  James  Crombie,  and  had  lived 
with  him,  and  been  known  as  his  wife.  She  was 
living  in  that  year  in  Dumfries,  under  the  name  of 
Mrs  Crombie,  with  her  husband  Crombie  coming 
to  her  regularly  everv  Saturday,  his  work  lying  at 
some  distance.  She  had  several  children  by  Crom- 
bie livLDg  with  her.  Her  acquaintance  with  Francis 
Beattie  seems  to  have  been  commenced  by  her 
gettinjp;  employment  in  binding  hats  for  the  hat 
manufactory  carried  on  by  Beattie's  father  ;  and 
there  is  no  reason  to  doubt  that  she  got  this  em- 
ployment under  the  married  name  by  which  she 
was  then  known.  When  Francis  Beattie  eloi>ed 
with  her  in  November  1813,  and  took  her  with 
him  to  Carlisle,  where  they  lived  together  for  the 
next  six  years,  it  is  impossible  to  suppose  that  he 
did  not  Imow  her  true  position.  Indeed,  the  fact 
of  the  elopement  is  itself  strong  evidence  on  the 
subject,  as  he  need  not  have  carried  an  unmarried 
mistress  awa^  from  Dumfries,  and  only  did  so  to 
break  the  claims  of  the  unfortunate  James  Crombie. 
If  the  pursuers  were  to  set  up  a  case  of  bona  Jide 
ignorance  on  Francis  Beattie's  ps^,  the  onus  clearly 
lay  on  them  to  prove  such  exceptional  case.  But 
so  far  from  the  proof  establishmg  such  a  case,  it 
appears-  to  the  Lord  Ordinary  fairly  to  establish 
the  reverse.  The  parties  were,  as  he  thinks, 
"wilful,  knowing  adulterers  "  prior  to  the  date  of 
the  marriage  in  Montreal  in  1822  ;  and,  according 
to  the  law  of  the  country,  the  marriage  was  in- 
valid. 

But  the  Lord  Ordinary  has  to  observe,  in  con- 
clusion, that,  had  the  law  of  Canada  been  different^ 
he  would  not  have  been  prepared  to  hold  the  mar- 
riage valid  by  force  of  the  Canadian  law.  The 
question  is  now  raised  in  the  Supreme  Court  of 
Scotland.  And  although,  in  questions  of  «tohu^ 
international  law  req^uires  that  respect  be  paid  to 
the  law  of  the  domicile,  it  is  a  tnte  qualiacation 
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of  the  rale,  that  the  principle  does  not  hold  where 
the  Iaw  Bought  to  be  applied  is  8t  variance  with 
that  of  the  tribunal  of  decision,  in  regard  to  a 
fundamental  point  of  national  policy  or  generiJ 
morality.  The  doctrine  to  this  effect  was  ex- 
pressly laid  down  in  the  decision  by  the  House  of 
Lords  of  the  well-known  case  of  Fenton  v.  living- 
stone,  which  regarded  the  validity  of  a  marriage 
with  a  deceased  wife's  sister.  (Fenton  v.  Living- 
stone, House  of  Lords,  15th  July  1859,  M*Queen 
iiL  397. )  Under  the  operation  of  this  doctrine,  the 
Scottish  Courts  will  not  recognise  a  maiTiafi»  as 
valid  which  is  held  by  their  own  law  to  be  objec- 
tionable, as  contrary  to  morality,  and  therefore 
null. 

By  the  Scottish  Act  of  Parliament  1600,  c.  20, 
it  is  enacted  that  "  all  manisges  to  be  contracted 
hereafter,  by  any  persons  divorced  for  their  own 
crime  and  fact  of  adultery  from  their  lawful 
spouses,  with  the  persons  with  whom  they  are 
declared  by  sentence  of  the  Ordinary  Jud^  to 
h'ive  committed  the  said  crime  and  fact  of  adultery, 
be  in  all  time  coming  null  and  unlawful  in  them- 
selves, and  the  succession  to  be  sotten  by  such 
unlawful  conjunctions  to  be  inhabile  to  succeed  as 
heirs  to  their  said  parents.**  This  enactment 
strikes  directly  at  the  case  of  Francis  Beattie  and 
Jane  Pringle.  And  whatever  might  have  been  the 
law  of  Canada,  the  Lord  Ordinary  would  have  felt 
himself  compelled  to  hold,  in  this  Court,  the  mar- 
riage in  Montreal  to  be  invalid,  and  the  pursuers 
illegitimate. 

It  is  an  additional  ground  for  so  holding,  that  the 
present  action  is  not  simply  for  declaring  status. 
It  is  for  the  purpose  of  enforcing  a  claim  to  heri- 
table property  within  Scotland.  The  action  seeks 
to  set  aside  certain  services  carried  throush  by  the 
defender,  and  thereby  to  establish  certain  heritable 
rights  alleged  to  belong  to  the  ^rsuers,  either  db 
inUstcUOf  or  h^  virtue  of  dispositions  in  favour  of 
Francis  Beattie*s  lawful  children.  It  isfamiUar 
that  all  questions  concerniiu^  real  property  are  to 
be  determined  by  the  law  oi  the  country  in  which 
the  real  property  is  situated.  The  pursuers  can- 
not succeed  to  real  propertv  in  Scotland  if,  by  the 
law  of  Scotland,  they  are  illegitimate. 

W.  P. 

The  pursuers  reclaimed. 

Fraseb,  Soott,  and  Brand,  for  them,  argued — 

1.  Assuming  that  there  was  a  clandestine  mar- 
riage between  Jane  Pringle  and  James  Crombie  in 
1805,  the  fair  inference  from  the  evidence  is  that 
when  Jane  Prin£;le  and  Francis  Beattie,  jun.,  left 
Dumfries  together,  the  latter  was  quite  ignorant 
of  the  allegM  relationship  between  Pringle  and 
Crombie. 

2.  This  ignorance  on  Beattie*s  part  continued 
durinff  their  residenoe  in  Carlisle,  where  they  are 
•provwi  to  have  lived  as  husband  and  wife,  and  up 
to  and  after  their  leaving  for  Canada  in  1819. 
Therefore  the  marriage  which  took  place  between 
them  in  Montreal  in  1822,  in  facie  ecdeHcB,  was,  by 
the  law  of  Lower  Canada,  as  proved  in  this  case, 
a  lawful  numriitte  to  the  effect  of  legitimating  tiie 
issue,  and  enabling  them  to  succeed  to  heriti^le 
property  in  Scotland. 

3.  By  the  Canadian  law,  the  pursuer,  Mrs  Eliza- 
beth Beattie  or  Thomson,  though  born  prior  to  the 
ceremony  in  Montreal,  is  lawful  issue  joer  stdaequtju 
matrimonium. 

4.  Jane  Pringle  and  James  Crombie  were  never 
married.  The  proof  of  such  alleged  marriase  only 
shows  there  was  some  irregular  conoubinid  con- 
nection. 

5.  Bat  if  they  were  married  they  were  afterwards 


divorced  by  decree  of  the  Commissary  Court  of 
Edinburgh  in  1819,  a  date  prior  to  the  Canadian 
marriage,  and  therefore  there  was  no  impediment 
to  that  marriage  ;  and  the  female  pursuer  was  bom 
in  1821,  long  subsequent  to  the  decree  of  divorce. 

6.  The  domicile  of  Francis  Beattie,  jun.,  and 
Jane  Pringle  is  admitted  to  have  been  Canada,  and 
therefore  their  status  and  that  of  their  issue  falls 
to  be  determined  by  the  law  of  Canada,  and  aa  by 
that  law  the  marriage  was  valid  and  the  issue  law- 
ful, so  in  this  country  they  are  entitled  to  the 
legal  rkrhts  of  lawful  issue. 

7.  The  Act  1600,  cap.  20,  has  no  application,  be- 
cause it  is  merely  loca(  and  in  its  nature  penal. 
And  the  case  of  Fenton  v,  Livingstone  has  no  ap- 
plication, because  it  is  clear  that  unless  for  the 
Act  IdOO,  cap.  20,  the  Canadian  marriage  would 
be  lawful  and  Hhe  issue  of  that  marriage  legitimate. 
The  pursuers  cited  Story's  Conflict  of  Iawb,  6th 
ed.,  sections  29  and  30  and  117  ;  2  Huber,  lib.  1, 
tit.  3.,  De  Conflictu  Legum,  sec.  2 ;  1  Hertii, 
Opera,  De  Collis,  sec.  4,  art.  8,  p.  123  ;  Stair,  More's 
Notes,  p.  16 ;  Little  v.  Smith,  9th  Deo.  1845,  8 
D.  265 ;  Inhabitants  of  West  Cambridge  v.  In- 
habitants  of  Lexington,  October  1823 ;  1  Pickering 
(Amer.  Rep.),  p.  506 ;  Stair,  8.  3.  42. 

SoLiciTOR-GBiniRAL,  Pathson,  and  A.  Blaib, 
for  the  defender,  aigued — 

1.  The  proof  shows  that  James  Crombie  and 
Jane  Pringle  were  irre^pilarly  married  in  1805. 
They  were  declared  mamed  persons  by  judgment 
of  the  Justice  of  Peace  at  Dumfries  on  26tii  No- 
vember 1805. 

2.  Of  tins  marriage  Francis  Beattie,  ran.,  was 
proved  to  have  been  aware  when  he  left  Dumfries 
for  Carlisle,  and  subsequently  for  Canada,  with 
Jane  Pringle.  He  was  therefore  a  * '  wilful,  know- 
ing adulterer."    H«snce : — 

3.  Hie  alleged  marriace  in  Canada  was  bad,  as 
having  been  celebrtited  oetween  wilful,  knowinff 
adulterers ;  and  this,  both  by  the  law  of  Scotland 
and  by  the  law  of  Lower  Canadai  as  proved  in  pur- 
suers* own  evidence. 

4.  The  Canadian  mfuriage  is  bad  and  the  issue 
illegitimate,  under  the  Act  1600,  cap.  20.  Francis 
Beattie,  jun.,  having  aU  along  been  in  mala  Jide, 
that  Act  applies  directly  to  the  present  case,  the 
estate  to  which  it  is  sought  to  give  the  pursuers  a 
title  being  heritable  estate  situated  in  this  country. 

5.  The  pursuers  are  unlawful  issue,  on  the  au- 
thority* of  the  case  of  Fenton  v.  Livingstone,  as, 
tiiou^h  the  Act  1600,  cap.  20,  did  not  appl]^,  the 
mamage  would  be  contrary  to  the  public  i>olioyof 
Scotland,  as  also  to  the  national  morality.  Tho 
defenders  cited  Act  1600,  cap.  20 ;  Hamilton  v, 
WyUie  &  Son,  26th  May  1827,  5  Shaw,  716; 
Broim  V.  Johnston,  Ferg.  Con.  Law  Reports,  p. 
229;  Fenton  v.  Livingstone,  1859,  H.  L.,  3 
M*Queen,  p.  497  ;  H.  M  Ad.  r.  Sharpe  or  M'Fio, 
H.  a,  July  10,  1843,  1  Broun,  568 ;  H.  M.  Ad. 
V.  Langley,  H.  C,  June  9,  1862,  4  Irvine,  p.  190. 

The  Court  unanimously  adhered  to  the  Lord 
Ordinanr's  interlocutor. 

The  fiORD  Prbsideitt  eai'l — The  first  question 
was  whether  Jane  Pringle  was  the  wife  of  Crombie. 
As  to  this  I  can  have  no  doubt—the  proceedings 
in  a  prosecution  at  the  instance  of  the  Procurator- 
Fiscal  against  Crombie  for  a  clandestine  marriace 
with  her,  in  which  they  compeared  and  judicially 
acknowledged  the  clandestine  marriage,  being  in 
evidence.  The  next  question  was  as  to  the  elope- 
ment with  Francis  Beattie.  There  could  be  no 
doubt  as  to  the  identity  of  the  parties  both  in  the 
question  as  to  the  elopement  and  as  to  the  decree 
of  divorce  in  which  Beattie's  name  appears.  There 
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was  ihon  the  onestion  whether  these  persons  could 
iDtezmsrry.  It  was  clear  that  they  could  not  do 
so  in  Sootiand.  I  do  not,  however,  adopt  the  pro- 
position which  appeared  to  recommend  itaeli  to 
the  Lord  Ordinary,  that  the  Scotch  law  could  not 
rec<^gnise  the  Canadian  maniaee,  even  if  lawful  in 
CanMa,  on  the  ground  estabucJied  in  Fenton  v. 
Livingstone.  A  marriage  between  them  in  Soot- 
land  would  have  been  n^,  becaose  Beattie'sname 
was  in  the  decree  of  divorce,  and  therefore  the 
parties  came  within  the  statatoiy  provision.  But 
apart  from  that  statute,  I  do  not  think  a  mar- 
riage between  adulterers  (after  the  dissoluticHi 
of  the  prior  marriage)  either  illesal  or  immoral 
in  the  eye  of  the  law  of  Scotland.  As  for 
the  Gretna  marriage,  it  did  not  establish  any- 
thing except  the  fact  of  the  elopement,  and 
that  there  was  some  reason  for  not  being  married 
in  Dumfries.  The  fact  of  the  marriage  ceremony 
in  Canada  being  established,  the  question  arose. 
Could  that  be  a  lawful  marnage  in  Canada  ?  As 
to  this,  our  knowledge  must  be  derived  from  the 
evidence  of  the  Canadian  lawyers.  Mr  Popham's 
evidence  was  very  clear  in  the  negative.  The 
other  witness,  Mr  Mackay,  was  more  fastidious  in 
gjlving  his  evidence.  But  he  comes  to  substan- 
tially the  same  result,  only  making  great  allow- 
ance for  the  ignorance  of  one  parfy,  and  the 
constitution  thereby  of  a  putative  marriage  valid 
to  certain  effects  in  consequence  of  bonajidea.  Mr 
Popluon  said  a  marriage  between  two  who  had 
*'  knowingly  '*  committed  adultery  was  bad.  Mr 
Mackay  used  the  words  "knowingly  and  wil- 
fully.'' I  do  not  see  that  there  is  really  any  dis- 
tinctioa  between  committing  adultery  "know- 
inffly"  and  oommitting  it  "Knowingly  and  wil- 
fuUy."  The  question  of  fact  whether  Francis 
Beattie  did  know  that  Jane  Fringle  was  married 
to  another,  was  a  thing  to  be  proved  by  circum- 
stantial evidence,  and  the  case  was  as  clear  as 
oonld  well  be — clear  enonjrii  to  have  established  a 
criminal  charge  against  fiaattie  if  we  were  now 
in  the  habit  in  Scotland  of  prosecuting  adulterers 
criminally.  The  result  is  that  the  marriage  in 
Canada  was  invahd. 

liord  CvRRiEHiLL  ooncuTTed. 

liord  DBAS  also  concurred,  observing  that  it 
was  not  necessary  to  decide  the  question  that 
would  arise  if  the  Canadian  marriage  had  been 
valid.  That  question  was  not  solved  by  the  prin- 
ciple of  Fenton  v.  Livingstone.  Nor  was  it  solved 
by  saying  that  such  a  mairia^  is  contraiy  to 
general  mcxrality  or  national  policy,  for  we  reoo^ 
mse  such  a  marriage,  except  when  the  party  is 
named  in  the  decree  of  divorce.  The  question  is 
one  which  must  be  determined  on  nrach  nanower 
considerations. 

Lord  Ardkillan  also  concurred. 

Agent  for  Pursuers—John  Walls,  S.S.C. 

Agent  for  Defendei^-John  M'Cracken,  S.S.C. 


Tuesday^  Dec  18. 
SECOND   DIVISION. 

THE  QUEEN  v.  BEATTIE. 
jBxeU&--Lieerue  to  Sell  Beer  by  Retailr^Trader^ 
Expenses.  Held  upon  a  case  stated  by  the 
Quarter  Sessions  of  Perthshire,  that,  under 
the  Excise  Acts,  and  particularly  6  Geo.  IV., 
0.  81,  sect.  26,  the  penalties  to  be  imposed 
upon  persons  selling  beer  without  a  hcense 
were  intended  to  apply  to  tnlders.  Circum- 
stances in  which  tnat  character   held   not 


established.  Question  as  to  the  meaning  of  a 
sale  by  retail  under  the  Excise  Acts.  Held 
not  competent  to  award  expenses  in  snob 


This  was  a  case  stated  by  the  Quarter  Sessions 
of  Perthi^ire  for  the  opinion  and  direction  of  the 
Court  of  Session  sitting  as  a  Court  of  Exchequer. 
The  circumstances  were  shortly  as  follow: — ^An 
information  had  been  exhibited  to  the  Justices  of 
the  Peace  of  the  district  of  Blairgowrie,  upon  18th 
August  1866,  against  the  defendant,  setting  forth 
that  he,  witiiin  six  oalendar  months,  to  wit,  upon 
the  21st  July  preceding  (then  and  i^ere  being  "  a 
person  sellii:^  goods  and  oommodities"  for  the 
selling  of  which  a  license  was  required),  did  sell  a 
pint  bottle  of  beer  by  retail  to  be  drunk  on  the 
premises  without  taking  out  a  license.  The  Jus- 
tices, after  evidence,  convicted  the  defendant,  and 
fined  him  £12,  lOs.  Beattie  appealed  to  the 
Quarter  Sessions,  when  it  was  agreed  that  the 
proof  should  be  taken  of  new,  the  import  of  which 
(upon  which  the  ease  fell  to  be  decided),  and  the 
question  arising  thereon  for  the  determination  of 
the  Court  of  Exchequer,  were  thus  stated  by  the 
Quarter  Sessions : — 

"  The  defendant  keeps  a  temperance  hotel  va. 
Blairgowrie.  He  has  accommodation  for  and 
kee^  lodgers.  On  the  day  set  forth  in  the  infor- 
mation, an  excise  officer,  by  instructions  of  his 
superior  officer,  entered  the  defendant's  housei 
He  went  into  the  commercial  room,  and  asked 
from  the  defendant's  wife  a  bottle  of  bitter  beer 
(in  the  absence  of  the  defendant).  Hie  wife  left 
the  room,  and  unknown  to  the  officer  of  excise^ 
sent  her  servant  to  a  trader  in  the  neighbourhood 
with  threepence  and  an  empty  bottle,  and  who 
purchased  a  bottle  of  Bass*  ale  or  beer,  and  paid 
for  it  threepence.  The  bottle  was  uncorked  by  tbe 
wife,  and  given  by  her  to  the  excise  officer,  who 
adLed  what  was  to  pay.  The  wife  answered 
threqptooe.  He  then  gave  her  sixpence  in  silver, 
and  got  back  threepence  in  copper  money.  The 
officer,  after  drinkm^  part  of  tne  beer,  left  the 
defendant's  house. 

**  With  these  facts,  three  of  the  Justices  held  in 
law  that  the  facts  proved  amounted  to  a  sale  of 
the  beer  by  the  detendant*s  wife  in  his  house,  to 
be  drmik  on  the  premises,  and  therefore  he  had 
contravened  the  statute,  and  was  liable  in  the 
penalty,  and  so  were  of  opsmon  that  the  appeal 
should  be  dismissed  and  the  conviction  confirmed. 
The  other  three  Justices  were  of  opinion  that  the 
facts  proved  did  not  in  law  amount  to  a  sale  by 
the  defendant's  wife  to  the  excise  officer,  but  thi^ 
she  and  the  servant  were  only  media  of  Uie  sale  be- 
tween the  trader  and  the  excise  officer,  and  there- 
fore voted  that  the  appeal  be  sustained  and  the 
conviction  quashed.  The  bench  being  thus  equally 
divided,  the  Justices  present  agreed  to  state  the 
facts  of  the  case  for  the  opinion  and  direction  of 
the  Court  of  Session— Whether  in  law  the  proof, 
as  so  set  forth,  warrants  a  conviction  for  contra- 
vention of  the  revenue  statutes  '  bff  a  sale  by  re- 
tail *  of  the  bottle  of  bitter  beer  to  be  drunk  and 
consumed  on  the  premises." 

The  Lord  Adyocatb,  the  Soliottor'Gbnebal, 
and  A.  RuTHBRFirRD,  for  the  Crown,  argued 
in  support  of  an  affirmative  answer  to  the  qnes- 
tion,  uid  referred  to  7  and  8  Geo.  IV.,  c.  53,  sea 
84 ;  6  Geo.  IV.,  c.  81,  sec.  26 ;  24  and  25  Vict., 
a  91,  sec.  12  ;  4and5  WilhamlV.,  a  85,  sec.  19  ; 
and  to  the  Queen  v.  Gilrovs,  4  Macpherson,  656. 

R.  V.  Campbell  (with  him  Frasbr)  for  the 
defendant,  argued  in  support  of  a  negative  answer 
to  the  question,  and  retened  to  25  and  26  Vid., 
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c.  35,  sec.  17  ;  The  King  v.  Buckle,  4  East's  Re- 
ports,  346 ;  and  Smith  and  Others  v.  Mawhood, 
26th  Jtme  1845,  15  Law  Journal,  Exch.  149. 

The  26th  section  of  the  Act  of  6  Geo.  IV.,  cap. 
81,  under  which  the  proceedinss  in  this  case  feU, 
iB  partly  as  follows — "  That  if  any  person  or  per- 
sons shall  make  or  manufacture,  deal  in,  retail, 
or  sell  any  goods  or  commodities  hereinafter  men- 
tioned, for  the  making  or  manufacturing,  or  deal- 
ing in,  retailing,  or  selling  of  which  goods  or  com- 
modities, or  for  the  exerdsing  or  carrying  on  of 
which  trade  or  business  a  license  is  required  by 
this  Act,  without  taking  out  such  license  as  is  in 
that  behalf  required,  he,  she,  or  they  shall,  for 
every  such  offence  respectively,  forfeit  and  lose  the 
respective  penalty  thereupon  imposed,  as  herein- 
after follows,  that  is  to  say," 

and  inter  cUios, 

"  Every  manufacturer  of  tobacco  or  snuff  so 
offending  shall  forfeit  and  lose  £200." 

"Every  person  who  shall  sell  beer,  cider,  or 
perry  by  retail  to  be  drank  or  consumed  in  his  or 
ner  or  their  house  or  premises  "...  shall 
forfeit  and  lose  the  sum  of  £50." 

The  2d  section  of  the  Act  provides  for  the 
duties  to  be  paid  for  a  license  to  sell  beer,  &c.,  in 
this  way — 

"  For  and  upon  eveiy  excise  license  to  be  taken 
out  by  any  maker,  manufacturer,  trader,  dealer, 
retailer,  or  person  hereinafter  mentioned,"  &c., 
and  inter  aHos, 

**  Every  person  who  shall  be  duly  authorised  to 
keep  a  common  inn,  alehouse,  or  victualling  house, 
and  who  shall  sell  beer,  cider,  or  perry  by  retail 
to  be  drank  or  constmied  in  his,  her,  or  their  pre- 
mises," Ac,,  giving  the  duties  exigible  under  differ- 
ent circumstances. 

The  Crown  maintained  that  the  defendant 
should  have  taken  out  a  license  under  this  section. 

At  advising, 

Lord  Justpice-Clerk — ^The  object  of  the  infor- 
mation in  this  case  is  to  enforce  the  provision  of 
the  6th  of  Greo.  JV.,  requiring  every  person  who 
shall  be  duly  authorised  by  the  Justices  of  the 
Peace  to  ke^  a  common  inn,  ale-house,  or  victual- 
ling house,  and  who  shall  sell  beer,  oider,  or  perry 
by  retail  to  be  ilrunk  on  the  premises  to  take  out 
a  heense.  The  penalties  are  imposed  to  enforce 
this  provision.  If  the  case  for  the  prosecution  is 
well-founded  here,  we  must  assume  that  the  de- 
fender should  have  taken  out  such  a  license  as 
would  have  enabled  him  to  sell  by  retail  these 
drinks  to  be  consumed  on  ihe  premises.  Now,  the 
enactment  of  a  penalty  may  vary  very  much  in  its 
terms.  The  statute  might  say — If  any  one  sells 
beer  under  a  certain  amount  he  shall  be  deemed  a 
retailer  of  beer,  and  shall  forfeit  a  penalty  of  £60 
f(Hr  not  ttakiog  out  a  license ;  and  nad  the  statute 
been  sp  expressed  there  could  be  no  doubt  that 
this  prosecution  woidd  have  been  well-founded.  On 
the  other  hand,  the  statute,  with  the  same  object 
in  view,  might  have  run  in  the  following  terms — 
If  any  one  who  is  a  retailer  of  beer  withm  his  own 
premises  does  not  take  out  a  license,  and  sells 
Deer  by  retail  to  be  drunk  on  his  premises,  he  shall 
incur  a  certain  penal^.  Now,  the  question  is, 
which  of  these  two  things  does  the  statute ,  enact 
in  its  26th  section  ?  If  the  former,  the  prosecu- 
tion in  the  present  case  must  be  sustained ;  if  the 
latter,  I  think  it  cannot.  The  way  in  which  I 
read  this  section  is  this  :  it  savs  that  if  any  one 
shall  make,  deal  in,  retail,  or  sell  any  goods  here- 
inafter mentio&ed,  or  shall  cany  on  any  trade  or 
bosiaess  hflreinafter  mentioned,  for  the  making, 


&c.,  of  any  such  goods,  he  shall  incur  a  penalty  if 
he  has  not  taken  out  the  appropriate  license.  The 
statute  then  goes  on  to  describe  the  persons  who 
must  take^out  the  license,  and  to  impose  a  penalty 
on  each  kind  of  trade  or  business  intended  to  he 
included  under  the  provisions  of  the  Act.  Thus, 
^  for  example,  manufacturers  of  tobacco  or  snuff  so 
offendinfl^shall  forfeit  £200.  Now,  what  does  that 
mean  ?  it  means  that  if  a  manufacturer  of  tobacco 
or  snuff  shall  make  or  manufacture  anv  such 
tobaoco  or  snuff  without  a  license,  he  shaJl  forfeit 
£200.  Nothing  can  be  plainer  than  that.  It 
means  that  you  must  allege  and  prove  that  a  per- 
son who  is  a  manufacturer  of  toMicco  or  snuff  did 
manufacture  such  goods  without  having  taken  out 
a  license.  It  is  not  sufficient  that  there  be  an 
isolated  act  of  manufacture  by  some  person  not 
answering  the  particular  description  ;  the  act  must 
be  done  by  a  person  exerdsing  the  trade  of  a  manu- 
facturer of  tobacco  or  snuff  and  without  having 
taken  out  a  license.  One  act  of  making  the 
article,  alleged  and  proved,  is,  no  doubt,  sufficient 
for  the  conviction  of  a  manufacturer  of  tobacco, 
but  then  you  must,  at  the  same  time,  establish  the 
character  of  the  offender,  namely,  that  he  is  a 
manufacturer  of  tobacco.  I  take  the  case  T>f  a 
manufacturer  of  tobacco  because  it  is  simpler  than 
the  one  we  are  dealing  with.  The  form  of  expres- 
sion in  the  statute,  as  applicable  to  the  present 
case,  is  somewhat  different,  arising  very  much 
from  the  nature  of  the  trade.  It  runs  thus  : — 
Every  person  who  shall  sell  beer,  or  cider,  or  perry 
by  retail  to  be  drunk  or  consumed  on  the  premises. 
Now,  at  first  sight,  it  looks  as  if  it  meant  that 
every  person  wmitever  who  shall,  on  any  single 
occasion,  sell  a  bottle  of  beer  to  be  drunk  on  tne 
premises  was  intended  to  be  included  in  thisdescrip- 
tion  ;  but  that,  I  apprehend,  ia  not  so.  The  true 
construction  of  that  part  of  the  clause  is  that  it  is 
intended  to  describe  the  same  parties  who  are 
ordered  by  the  2d  section  of  the  statute  to  take 
out  licenses  ;  and  this  portion  of  the  26th  section 
describes,  therefore,  a  trader  or  dealer  whom  the 
statute  is  there  contemplating,  and  a^nst  whom 
the  penalty  is  enacted.  Now,  what  is  it  that  is 
intended  to  infer  the  incurring  of  this  penalty  ?  It 
is,  that  a  person  who  is  a  seller  of  beer  by  retail  to 
be  drunk  on  the  preimses  has,  upon  some  particular 
occasion,  sold  beer  by  retail  to  be  drunk  on  the  pre- 
mises without  having  taken  out  the  proper  license. 
The  way  in  which  the  information  is  laid  in  the 
present  case  confirms  me  in  this  construction  of 
the  statute,  for  it  alleges — **  That  within  six 
calendar  months  past,  &c.,  .  .  .  .  without  taking 
out  such  license  as  in  that  behalf  was  and  is 
required  by  the  statute,"  &c.  Now,  observe  that 
if  all  that  is  intended*  to  be  alleged  here  is  that 
David  Beattie,  no  matter  what  his  trade  might  be, 
did  upon  a  certain  occasion  sell  a  pint  of  beer  by 
retail  to  be  consumed  on  his  premises,  without 
having  taken  out  a  license,  all  that  is  contained 
within  parenthesis  in  this  information  is  mere  sur- 
plusage. But  it  is  impossible  to  read  it  so,  for  it 
IS  the  very  thing  contemplated  in  that  part  of  the 
26th  section  of  the  statute  which  dejcribes  the 
kind  of  persons  by  whom  the  penalty  is  to  be 
incurred. 

Now,  if  this  be  the  true  view  of  the  ground  on 
which  the  penalty  must  rest,  what  are  the  facts 
of  the  present  case.  They  are  very  short  and 
simple.  A  person  enters  the  Temperance  Hotel 
kept  by  the  defender — it  is  of  no  consequence 
whether  he  was  an  excise  officer  or  not— and  asks 
for  a  bottle  of  beer.  Then  the  special  case  says 
that  the  defender's  wife,  who  received  this  order, 
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''left  the  room,  and  unknown,  &o.,  ....  left 
the  defendant's  hoose." 

Now,  there  is  strong  reason  for  saying  that  there 
were  here  two  sales,  for  the  defenders  wife  em- 
ployed her  servant  to  go  to  the  neighbunring  pub- 
lic house,  and  there  to  buy  a  bottle  of  beer  and 
bring  it  home ;  and  she  may  be  said,  I  think, 
according  to  strict  legal  principle,  to  have  sold  it 
over  agam  to  her  cuBtomer*  ^ut  then  the  ques- 
tion comes  to  be — ^Is  that  an  act  of  retailing  Deer 
to  be  consumed  on  the  defender's  premises,  by  a 
person  falling  within  the  description  of  the  statute, 
as  a  person  occupied  in  selling  such  commodities  ? 
For  aught  that  appears  on  the  face  of  this  special 
case,  there  never  was  another  bottle  of  beer,  cider, 
or  perry  consumed  on  these  premises  before  or 
siuce  ;  and  while  it  requires  no  more  than  a  single 
act  of  selling  to  subject  a  party  in  a  penalty  if  tne 
seller  come  otherwise  under  the  description  of  the 
statute,  it  would  never  do,  according  to  the  con- 
struction of  the  statute  which  appears  to  me  to 
be  the  true  one,  to  hold  that  any  one,  by  commit- 
ting this  isolated  act  of  sale,  may  incur  the  penalty. 
It  is  not  intended  that  every  one  should  take  out 
a  license,  but  only  that  those  who  are  engaged  in 
the  retailing  of  beer  to  be  drunk  on  the  premises 
should  do  BO. 

My  view,  therefore,  is,  that  the  defender  does 
not  come  within  the  description  of  persons  intended 
by  the  statute  to  be  subject  to  the  penalty,  and, 
upon  that  ground,  I  am  for  instructing  the  Quarter 
Sessions  tlukt  this  conviction  cannot  be  sustained. 

£  do  not  think  it  necessary  to  go  into  the  ques- 
tion whether  we  have  here  *'  a  sa&  by  retail. '  I 
think  it  very  doubtful  whether  we  have,  because 
retail,  according  to  its  ordinary  signification  in  the 
English  language,  undoubtedly  means  the  dealing 
out  in  small  quantities  of  a  commodity  of  which 
the  seller  has  a  stock ;  but  it  may  be  contended 
with  some  show  of  reason  that  in  the  Excise 
statutes  the  word  "  retail "  is  used  chiefly  to  dis- 
tinguish between  a  sale  of  a  large  quantity  of  a 
commodity  and  of  a  small  quantity  ;  and  I  therefore 
prefer  to  rost  my  judgment  upon  the  £^und  that  I 
have  already  indicated,  whicm,  I  think,  is  a  fair, 
reasonable,  and  proper  construction  of  the  statute. 

Lord  Cowan — 1  concur  with  your  Lordship's 
judgment,  but  in  doing  so  I  must  be  clearly 
unoerstood  as  concurring  only  because  of  the 
peculiar  case  with  which  we  have  to  deal  I  don't 
think  it  necessary  for  the  Crown,  in  such  a  prose- 
cution as  this,  to  prove  by  evidence  in  express 
terms  that  the  offender  is  a  dealer  in  the  particular 
thing  which,  contrary  to  the  statute,  he  sold  by 
retau.  I  hesitate  to  say  that  that  must  be  proved 
by  the  Crown  by  express  evidence.  But  I  thmk  the 
facts  set  forth  must  be  such  as,  by  necessary,  or  at 
least  legitimate  implication,  lead  to  the  conclusion 
that  the  party  alleged  to  have  infringed  the  statute 
was  a  dealer  in  these  articles.  The  facts  do  not 
entitle  me  legitimately  to  infer  this  in  the  present 
case.  It  would,  1  think,  be  a  violent  inference 
from  the  facts  stated.  But  I  think  that  in  a  dif- 
ferent state  of  facts,  and  without  express  proof,  it 
might  be  legally  inferred  that  the  party  infringing 
the  statute  was  trulv  to  be  dealt  with  as  a  dealer 
of  the  kind  describea  in  the  2d  section  of  the  Act. 

Lord  Benholme — Had  our  opinion  depended  on 
the  exact  point  which  caused  three  of  the  Justices 
to  differ  from  their  brethren  in  regard  to  this  con- 
viction, I  should  have  been  inclined  not  to  concur 
in  that  view,  for  I  think  there  were  two  sales  here. 
But  I  think  the  view  which  your  Lordship  has 
adopted  is  a  correct  one  upon  the  speciid  circum- 
stances set  out  in  tiiis  case,  for  I  agree  with  Lord 


Cowan,  that  if  a  case  of  simple  sale  by  retail  had 
been  niade  out  without  anytnin^  to  infer  that  it 
was  an  isolated  instanoe,  but  with  the  ordinary 
circumstances  which  would  lead  one  to  suppose 
that  it  was  a  mere  instance  of  the  trade  which  the 
party  was  carrying  on,  I  should  hold  that  the  con- 
viction was  good.  But  the  circumstances  here  are 
special,  and  lead  me  to  infer  that  there  was  no 
evidence  that  this  act  was  done  in  prosecution  of 
a  trade.  In  the  first  place,  this  was  a  temperance 
hotel,  with  no  profession  of  having  a  license  ;  and, 
in  the  second  place,  the  bottle  of  beer  was  asked 
for  and  the  woman  sent  out  for  it  without  any  in- 
tention of  making  profit  by  it,  but  merelv  to  ao- 
commodate  the  customer.  I  think  that  in  these  cir- 
cumstances we  are  entitled  to  hold  that  the  Crown 
has  not  made  out  that  this  was  such  an  act  of  sale 
as  would  lead  to  the  inference  that  it  was  an  in- 
stance of  the  party's  trade.  It  was  said  that  this 
was  to  be  condemned,  because  some  benefit  might 
arise  to  the  house  from  so  accommodating  a 
customer,  and  had  there  been  an  habitual  exercise 
of  such  accommodation,  I  do  not  know  what  the 
inference  might  have  been ;  but  we  have  nothing 
of  that  kind.  This  is  the  only  one,  and  in  a  case 
of  this  kind  I  think  it  requires  more  than  one  in- 
stance to  take  it  out  of  the  category  of  a  special 
case  in  which  the  party  was  not  following  his 
usual  trade,  but  was  going  out  of  his  way  to  ac- 
commodate a  customer.  Upon  these  grounds  I 
think  that  this  conviction  cannot  stand. 

Lord  Neaves — ^I  am  of  the  same  opinion.  I 
think  it  is  a  very  clear  case.  It  was  suggested 
that  the  question  was  narrowed  by  the  views 
taken  by  the  Justices,  but  I  do  not  think  that  is 
so.  The  (question  is  not  wheUier  I  agree  with  one 
set  of  Justices  or  another  ;  it  is,  whether  in  law  the 
proof  '*  warrants  a  conviction  for  contravention  of 
the  revenue  statutes  by  a  sale  by  retail  of  the 
bottle  of  bitter  beer  to  l>e  drunk  and  consumed  on 
the  premises."  Now,  I  humbly  think  it  was  not 
such  a  sale.  The  person  who  drew  this  informa- 
tion evidently  understood  what  it  was  incumbent 
on  him  to  prove,  because  the  passage  of  the  narra- 
tive withm  parenthesis  is  manifestly  a  setting 
forth,  as  necessary  to  the  relevancy  of  the  com- 
plaint, and  as  a  thing  undertaken  to  be  proved, 
of  the  possession  by  Beattie  of  a  certain  charac- 
ter which  gives  a  colour  to  the  whole  of  what 
takes  place  afterwards.  "Then  and  there  being 
a  person  selling  "  just  means  that  he  is  a  person 
occupying  that  status  and  position,  and  it  is  that 
whicn  gives  the  gravamen  to  the  act.  That  is 
set  forth  and  must  be  proved  either  directly  or  by 
inference.  But  here  tnere  is  no  direct  proof  that 
he  trafficked  in  these  commodities.  Nor  is  there 
any  proof  of  what  might  have  overcome  the 
presumption  arising  from  this  being  a  temperance 
hotel— namely,  that  there  was  any  stock  of  beer 
on  the  premises?  The  inference  here  is  that  he 
had  no  beer  to  sell,  and  that  he  had  to  get  it  pro 
re  naia  from  an  adjoining  house.  Then  we  have 
tho  utter  absence  of  profit,  which  is  a  very  mate- 
rial eircumstance,  for  what  presumption  can  there 
be  that  a  man  carries  on  a  trade  of  buying  and 
seUing  for  the  same  price.  It  is  not  as  if  the  per- 
son for  whom  the  beer  was  got  had  a  running  ac- 
count, showing  that  the  thing  was  systematic. 
As  far  as  appears  this  was  an  isolated  act. 

I  daresay  it  is  fair  enough  to  say  that  there 
were  two  sales  here.  At  the  same  time  very  litUe 
would  make  a  difference,  because  it  is  quite  a  mis- 
take to  say  that  there  cannot  be  a  sale  unless  the 
parties  know  each  other  as  buyer  and  seller.  There 
may  be  an  undisclosed  principal  and  an  nndis- 
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dosed  seller,  and  if  a  mandate  were  nven  to  an  in- 
termediate person  that  woald  be  a  s^e.  Probably 
that  was  not  the  case  here,  as  it  appears  to  be  part  of 
the  duty  of  excise  officers  to  gire  parties  an  oppor- 
^iiSity  .of  breaking  the  law,  and  the  presumption 
/  thtt«fora  is  that  tne  officer  did  not  mean  that  the 
"^  transaction  shoald  have  a  legid  appearancd  Now 
I  do  not  think  that  these  circumstances  bring 
David  Beattie  under  the  description  of  "a person 
then  and  tiiere  selling."  I  cannot  overlook  the 
fact  that  the  transaction  took  place  throus^h  the 
def ender'&wife.  It  does  not  appear  that  she  had 
liqnor  under  her  chai^.  Witn  reference  to  the 
word  "retail,*'  I  do  not  think  it  necessary  to  go 
into  that  matter.  But  I  am  not  moved  by 
the  statutes,  as  they  describe  persons  who  make 
habitual  sales,  and  only  prescribe  the  limit  that 
shall  distinguish  the  desler  in  lam  and  small 
quantities.  They  do  not  give  the  i<toa  that  they 
contemplate  an  isolated  act.  We  are  tdd  that  it 
was  proper  to  bring  this  temperance  hotd  nnder 
the  regmations  that  other  hotels  are  subject  to,  for 
the  ffood  of  the  community,  I  suppose.  I  rather 
thiouK  that  we  are  sitting  here  in  exchequer,  with 
a  view  to  the  revenue  of  the  Crown,  and  tiiat  in 
this  case  morality  and  public  welfare  is  not  what 
we  have  to  deal  with,  and  I  don*t  think  that  this 
case  comes  before  us  so  as  to  make  a  strong  appeal 
to  our  moral  ^mpathies. 

The  Court  tneiefore  returned  their  opinion,  and 
gave  direction  to  the  effect  that  the  facts  did  not 
warrant  a  conviction,  and  that  the  conviction  by 
the  Justice  of  Peace  Court  at  Blairgowrie  ought  to 
bequashed. 

FRASKB,  for  the  defendant,  asked  expenses,  and 
referred  to  Quarter  Sessions  of  Perth  v.  Anderson, 
18th  Dec.  1861,  24  D.  221  ;  the  Queen  v.  Giboys, 
4  Macph.  666,  and  18  and  19  Vict.,  cap.  90,  sees. 
1  and  2. 

The  Lord  Advocatk  was  heard  in  answer,  and 
referred  to  White  v.  Simpson,  28th  Nov.  1862,  1 
Maqph.  p.  72. 

The  Court  refused  to  award  expenses.  Their 
Liordships  thought  it  fixed  by  the  cases  of  White 
and  Gilroy  that  the  Justices  could  not  eive  ex- 
penses in  such  matters  ;  that  what  was  before  the 
Court  was  merely  a  consultation  by  the  Justices, 
and  not  a  cause ;  and  that  it  was  not  competent  to 
award  expenses. 

Agent  for  the  Crown— The  Solicitor  of  Inland 
Sevenne. 

Agent  for  Defendant-^ohn  Galletly,  S.S.C. 

Wednesday^  Dec.  19. 

second"1)Tvision.  • 

THOMAS  V.  THOMSON. 
Barihruptcif-— Fraud  at  common  law  and  under  Sta- 
Me  1621,  c.  IS,  and  reloHve  lamu—New  Trial. 
A  cautioner  for  the  due  execution  of  a  build- 
ing contract,  who  had  taken  no  security  from 
his  principal,  made  advances  to  the  principal 
during  the  progress  of  the  contract  to  an 
extent  exceeding  the  value  of  securities 
afterwards  taken.  Held,  at  common  law, 
that,  after  the  principal  was  insolvent,  the 
cautioner  was  not  entitled  to  take  securities 
from  the  principal  for  relief  from  his  ad- 
vances, past  or  future,  under  the  cautionary 
obligation,  but  that  under  the  statute  the 
securities  were  not  granted  without  true,  just, 
and  necessary  cause.  Verdict  of  jury  on 
common  law  issues  sustained,  but  set  aside  on 
the  issues  under  the  statute. 


This  was  an  action  of  reduction  instituted  by 
James  Thomas,  trustee  for  the  creditors  of  the 
late  David  Robertson,  builder,  Dundee,  appointed 
in  a  process  of  cesno  bonorum  at  Robertson's 
instance  against  his  creditors,  and  also  himself  a 
creditor  of  David  Robertson,  against  William 
Thomson,  clothier  in  Dundee.  It  was  sought  to 
set  aside  two  dispositions  of  house  property  in 
Dundee  granted  by  David  Robertson  m  favour  of 
the  defender  on  20th  January  1854^  with  the  in- 
feftments  foUowing  on  them  and  a  promissory 
note  for  £5717,  38.  Id.,  granted  by  Robertson  to 
Thomson  on  17th  February  1858.  The  action 
arose  out  of  the  following  circumstances  : — 

In  1851  or  1852  the  corporation  of  the  Dundee 
Infirmary  resolved  to  erect  a  new  infirmary,  and 
the  tender  of  David  Robertson  to  execute  the 
whole  work  for  £9080  was  accepted.  The  con- 
tract for  the  erection  of  the  infirmary  was  dated 
7th  May  1852,  and  under  it  the  defender,  who  was 
brother-in-law  of  Robertson,  became  cautioner  for 
the  due  execution  of  the  works.  At  the  time  of 
entering  into  tiie  contract  no  security  was  stipu- 
lated for  by  Thomson,  or  granted  to  him.  The 
work  was  commenced  soon  after  the  date  of  the 
contract,  but  before  the  end  of  1852  Robertson 
found  himself  unable  to  go  on  witii  it  without 
assistance,  and  was  obliged  to  apply  to  the 
defender  for  pecimiary  aid.  The  defender  made 
advances  to  him  from  time  to  time,  and  he  avers 
that  at  20th  Januaxy  1854,  the  date  of  the  disposi- 
tions under  reduction,  these  amounted  to  atxyve 
£2000.  The  consideration  mentioned  in  the  dis- 
positions is  £1600,  but  it  waa  admitted  b^  the 
defender  at  the  trial  that  though  the  dispositions 
were  ez  facie  absolute,  they  were  truly  mtended 
only  as  securities.  It  was  further  allied  by  the 
defender,  that  after  giving  credit  for  the  sum  of 
£1600,  the  amount  of  his  advances  as  at  17th  Feb- 
ruary 1858  (the  date  of  the  promissory  note),  was 
£5717,  3s.  Id. 

It  appeared  that  unless  certain  allowances  for 
extra  work  were  made,  the  contract  would  be 
a  losing  one.  The  claims  for  these  allowanoee 
were  ultimately  referred  to  Mr  James  Leslie,  C.E., 
Edinburgh.  Under  this  reference  Robertson  and 
the  defender  together  gave  in  a  claim  for  about 
£7000,  but  the  sum  allowed  by  Leslie  only 
amounted  to  between  £1600  and  £1700,  and  from 
this  time  Robertson  was  undoubtedly  insolvent, 
his  solvency  having  all  along  depended  on  his 
receiving  a  sum  approaching  the  amount  of  his 
claim  for  extra  work,  the  infirmary  having  cost 
him  in  all  about  £13,394. 

The  present  action  was  raised  in  1864,  and  was 
founded  on  allegations  that  the  defender's  infeft- 
ments  and  promissory  note  were  fraudulently 
granted  both  under  the  Act  1621,  c.  18,  and  at 
common  law.  The  issues  adjusted  for  trial  are 
printed  ante,  vol.  ii.,  p.  252. 

The  trial  took  place  in  June  last,  before  the 
Lord  Justice-Clerk  and  a  jury,  and  resulted  in  an 
unanimous  verdict  in  favour  of  the  pursuer  on  all 
the  issues. 

The  defender  now  moved  to  have  the  verdict 
set  aside  as  contraiy  to  evidence  ;  and  a  rule  hav- 
ing been  obtuned,  parties  were  heard  thereon. 
^Solicitor-Genkkal  and  Balfour^  for  the  pur- 
suer. 

YoxTNG  and  Watsok,  for  the  defender. 

At  advising. 

Lord  Cowan— The  defender's  motion  for  a  new 
trial  is  supported  on  the  ground  that  the  verdict  is 
contrary  to  evidence ;  that  the  jury  had  not  evi- 
dence Defore  them  to  justify  them^  arriving  at 
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the  verdict  which  they  gave.  It  is  not  enough  to 
satisfy  ns  that  there  are  doubts ;  we  must  be  satis- 
fied that  the  eYidenoe  is  not  such  as  to  justify  the 
verdict  at  all.  In  this  view  I  have  had  doubts  as 
to  part  of  the  verdict,  and  I  am  not  disposed  to 
thi^  that  the  verdict  should  be  allowed  to  stand 
on  the  2d  and  4th  issues,  being  the  issues  founded 
on  the  statute,  and  the  6th  and  7th  issues,  being 
the  issues  in  regard  to  the  promissory  note.  But 
I  think  that  we  cannot  touch  the  yerdict  on  the 
Ist,  3d,  and  5th  issues. 

This  is  a  very  remarkable  case.  The  party  al- 
leged to  have  got  the  fraudulent  deeds  under  re- 
duction was  not  an  ordinary  creditor  of  Robertson. 
He  was  cautioner  for  him  under  a  building  con- 
tract at  the  time  when  he  took  the  securities  for 
debts  due  or  to  become  due  with  reference  to  that 
contract.  His  obligation  is  in  these  terms — * '  And 
moreover  I,  William  Thomson,  clothier  in  Dundee, 
do  hereby  bind  and  oblige  myself,  my  heirs,  ex- 
ecutors, and  successors,  as  cautioners,  sureties, 
and  full  debtors  for  and  with  the  said  David 
Robertson  and  his  foresaids,  that  he  and  they 
shall  well  and  truly  do,  execute,  and  perform,  or 
cause  to  be  done,  executed,  or  performed,  the 
various  matters  and  things  incumbent  on  him  and 
them  by  these  presents,  and  shall  pay,  or  cause  to 
be  paid,  any  sum  and  all  sums  of  money  that  mav 
become  payable  by  him  or  them  in  virtue  thereof." 
That  is  a  very  absolute  obligation  for  fulfilment  of 
the  contract.  In  January  18M^  the  state  of  ac- 
coimts  brought  out  a  debt  due  by  Robertson  to 
Thomson  to  a  large  extent— to  the  extent,  as 
stated  by  Thomson,  of  £2075.  But  in  April,  the 
date  of  infeftment  on  the  dispositions,  it  is 
recorded  in  Robertson's  cash  book  by  Thomson 
himself,  that  Robertson  had  fallen  into  utter 
insolvency ;  for  I  find  a  docquet  in  these  terms 
under  date  22d  April  1854— "The  contractor 
was  so  completely  prostrated  at  the  period  of 
the  last  entry  as  above  (having  had  to  part  wiiJi 
all  his  heritable  property,  worth  £100  a  year,  and 
his  trade,  worth  £200  more),  that  the  building 
had  to  be  carried  on  and  finished  by  his  cautioner. 
The  cautioner  can  give  any  additional  information 
that  may  be  required.  (Initialed)  W.  T."  There- 
fore, under  the  hand  of  the  defender,  we  are 
certiorated  that  Robertson  was  utterly  insolvent 
when  the  securities  were  completed.  I  have  no 
wish  to  press  M^ainst  Thomson  anything  not  in 
evidence,  and  i  don't  think  tiie  two  deeds  were 
granted  for  prior  debt.  They  were  rather  granted 
for  the  current  account  between  Thomson  and 
Robertson,  and  I  give  Thomson  the  benefit  of  the 
future  advances.  But  what  strikes  me  is  this. 
Thomson  as  cautioner  was  bound  with  Robertson 
as  principal  to  complete  the  contract.  He  was 
bound  for  performance  and  responsible  for  payment 
of  debt  to  arise  in  consequence  of  non-completion. 
Were  the  dispositions  not  securities  to  Thomson  to 
cover  this  debt  and  protect  himself,  and  so  secure 
an  advantage  he  would  not  otherwise  have  got  ? 
Down  to  1856  the  pursuer  continues  to  supply 
lime,  while  Robertson's  whole  property  has  been 
taken  possession  of  by  Thomson.  It  was  in  secu- 
rity of  debt  due  or  to  become  due  under  the 
contract  to  which  Thomson  was  bound  that  the 
dispositions  were  taken.  As  to  Thomson's  know- 
ledge of  Robertson's  insolvency,  the  docquet  I 
have  read  is  conclusive.  When  a  creditor  takes 
securities  for  prior  obligations  with  his  eyes  open, 
and  knowing  the  state  of  his  debtor's  affairs,  he 
does  what  in  the  eve  of  the  law  is  a  fraud,  and  to 
the  prejudice  of  other  creditors. 

These  grounds  do  not  lead  me  to  the  same  con- 


clusion as  to  the  issues  under  the  statute.  It  is 
not  established  that  the  deeds  were  granted  with- 
out a  just,  tnie,  and  necessary  cauaej  and  there- 
fore the  statute  does  not  apply.  But  though  they 
are  not  securities  for  a  prior  debt,  they  are  for  a 
current  contract,  and  I  therefore  think  that  though 
not  reducible  under  the  statute,  they  areredudfie 
at  common  law. 

Lord  Bbnhojlmk — I  concur.  The  issues  at  com- 
mon law  present  a  difficult  case,  and  the  difficulty 
arises  because  the  transaction  turns  out  to  be  a 
security  in  the  form  of  an  absolute  co^veyanoe, 
and  my  doubt  is  whether  it  should  not  be  held  to 
be  a  security  for  subsequent  advances.  The 
ground  on  which  my  doubt  is  rested  is  tiiis. 
Thomson  entered  into  a  cautionary  obligation  of 
an  important  kind,  exposixig  him  to  a  riak  of  very 
heavy  loss  without  obtaining  any  security.  Mat- 
ters proceeded  on  this  footing,  and  in  the  very 
midst,  after  Thomson  had  made  laige  advances, 
and  when  he  knew  that  Robertson  was  insolvent, 
and  had  no  hope  of  completing  the  contract  with- 
out failing,  these  dispositions  were  taken  to  secure 
Thomson.  The  future  advances  were  part  of  the 
same  system  of  liability  as  the  prior  onea|,  with 
this  difference  only — he  had  less  hope  of  bemg  re- 
imbursed, because  insolvency  th^i  stared  Robert- 
son in  the  face,  and  Thomson  knew  of  this.  I 
think  he  cannot  be  held  to  have  been  in  the  posi- 
tion of  a  third  party  making  advances  on  faiui  of 
security.  On  the  whole,  I  think  the  view  of  the 
jury  is  a  just  one.  It  is  quite  plain,  inconsequence 
of  Robertson's  insolvency  and  nis  inability  to  make 
advances  for  the  Infirmary,  that  the  cautioner 
had  to  carry  on  the  contract.  He  had  to  make 
advances  for  himself,  and  the  question  is,  are 
these  advances  to  be  considered  as  nova  debUa  t  I 
think  not.  Thomson  was  bound  to  make  them  in 
justice  to  himself  whether  the  securities  were 
granted  or  not.  This  is  not  the  case  of  a  man  who, 
on  good  security  being  |[iven,  makes  laive  ad- 
vances, and  I  therefore  thmk  that  on  the  Sd  and 
6th  issues  the  jury  have  taken  the  ri^ht  view. 

Lord  NsAVES— i  am  of  the  same  opmion.  As  to 
the  issues  founded  on  the  statute,  I  think  the  cir- 
cumstances are  not  those  to  which  the  first  part  of 
the  Act  1621  is  i^plicable.  That  part  of  the  Act 
is  intended  to  reach  pretended  alienations  to  a  per- 
son who  is  truly  a  trustee  to  hold  the  property 
conveyed  for  behoof  of  the  bankrupt,  and  not  dis- 
positions to  a  creditor,  whether  his  debt  be  of 
smaller  amount  than  the  property  conveyed  or 
not.  What  is  included  in  the  category  of  fraud  at 
common  law  is  very  plain.  When  a  man  is  insol- 
vent, and  knows  it,  he  is  barred  by  the  first  princi- 
ples of  justice  from  giving  any  preferenoe  to  one  of 
his  creditors  over  another.  That  this  is  idso  the 
law  is  stated  by  Lord  Oorehouse  in  the  case  of 
M'Ewan  and  Miller  v.  Doie,  where  his  Lordship 
observed,  *'  It  is  the  duty  of  a  person  notoriously 
insolvent  to  abstain  from  every  act  which  can  af- 
fect the  preferences  of  his  creditors."  (6  S.  889.) 
There  is  no  doubt  that  Robertson  was  prostrate,  and 
the  only  nicety  in  this  case  is  that  Thomson  becan 
without  security,  and  undertook  the  whole  obhga- 
tions  in  the  contract  without  stipulating  for  any. 
If  it  had  been  a  pecuniary  bond  with  Thomson 
as  cautioner,  and  Robertson  had  drawn  the  whole 
amount,  and  if  Thomson  had  given  Robertson 
money  to  fulfil  his  obliffation  to  the  bank,  this 
would  not  be  a  novum  dcbUvany  but  only  a  security 
for  relief.  There  might  be  oases  where  it  would 
be  better  for  the  cautioner  to  allow  the  matter 
to  go  by  the  board,  but  behind  the  back  of  every 
one  Thomson  takes  security  for  all  liabilitiea  past 
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and  future  for  iii^  own  relief,  and  the  bankrupt 
mntbg  that  flecurity  oonunitted  a  legal  fraud. 
The  verdict  on  iasnes  3d  and  5th  must  ttand.  Aa 
to  the  bill  the  pursuer  has  no  case. 

LoRV-JosncB-OiJUKK— It  appeared  to  me  at  the 
tiial  that  there  was  no  evidence  on  the  2d,  4th, 
and  6th  issues,  or  rather  that  any  evidence  was 
aninst  the  pursuer.  The  defender  proved  that 
when  he  took  the  dispositions,  Robertson  was 
considerably  indebted  to  him  ;  and  that  when 
he  took  the  promissoiy  note  Robertson  was  in- 
debted to  him  in  the  sum  of  £5717.  In  these 
circomstanoes  the  securities  and  promissory 
note  were  not  granted  without  just,  true,  and 
neojassary  cause.  But  the  oUier  issues  are  in  quite 
a  different  position,  and  raise  a  novel  question  of 
importance.  The  securities  were  granted  in  Jan- 
nary  1854.  At  that  date  the  cautioner  had  made 
considerable  advances  exceeding  the  value  of  the 
property.  In  so  far  as  the  security  was  for  ad- 
Tances  then  due  th^  are  liable  to  be  reduced  at 
common  law  as  an  ille|[al  preference.  But  in  con- 
sequence of  the  dispositions  being  absolute  in  their 
tenuB,  the  defender  may  maintaiu  them  for  sub- 
Bequent  advances,  and  if  such  had  been  subse- 
quently made  by  a  party  unconnected  with  the 
bankrupt,  they  nught  have  been  supported  as 
nam  dMa,  No  doubt  Th<mison  was  under  no 
positive  obligation  to  make  such  advances.  No 
one  could  have  compelled  him.  If  Thcnnson  had 
left  tilie  infixmary  unfinished,  there  would  have 
been  a  claim  against  him  for  damaees.  It  was  for 
the  purpose  of  avoiding  this  that  the  cautioner  in- 
volved himself  ,  and  he  had  so  identified  himself 
with  the  contractor  that  he  had,  so  to  speak,  elected 
to  make  the  advances.  That  being  so,  the  sub- 
stance of  the  case  is  that  the  securities  were 
granted  to  reUeve  the  cautioner,  and  that  takes 
the  case  out  of  the  principle  of  novum  debUum,  and 
makes  the  dispositions  to  be  regarded  not  as  seen- 
lities  granted  in  respect  of  advances  to  be  made, 
but  tnily  in  relief  of  obligations  long  previously 
undertaken  by  the  cautioner. 

The  Court  accordingly  pronounced  an  interlocu- 
tor by  which  they  **  duscl^rge  the  rule  in  so  far  as 
the  verdict  finds  for  the  pursuer  on  the  1st,  3d, 
and  5th  issues,  quoad  ultra  make  the  rule  absolute, 
and  appoint  a  new  trial  to  take  place  on  the  2d, 
4th,  6tii,  and  7tii  issues,  reserving  in  the  mean- 
time aU  questions  of  expenses." 

Agents  for  Pursuer— ^lill,  Reid,  k  Drnmmond, 

Agent  for  Defendef-^ames  Webster,  S.S.C. 


Tuesdcttf  and  Wednesday^  Dec.  18,  19. 

JURY    TRIAL. 

(Before  Lord  Barcaple. ) 

BBOATOH  V.  JENKINS  (owfe,  vol.  ii.  p.  169). 

Fraudulent  MwrepreuntaUon-^ury  TrwL     Ver- 
dict for  pursuer. 
In  this  case,  in  which  Robert  Broatch,  writer 

in  Kirkcudbright,  is  pursuer,  and  David  Jenkins, 

writer  in  Kirkcudbright,  is  defender,  the  following 

was  the  issue  : — 

«*  Whether  the  defender,  David  Jenkins,  by 
fraudulent  misrepresentation  as  to  the  number 
and  extent  of  the  accounts,  and  amount  of  the 
balanoe,  claimed  by  him  from  the  defender, 
James  Rankine,  induced  the  pursuer  to  be- 
ooms  a  party  to  the  minute  of  r«f crenoe,  No. 


29  of  process,  as  cautioner  for  the  said  James 
Rankine  ?" 
After  a  trial  which  lasted  two  days,  the  jury,  by 
a  majority  of  nine  to  three,  returned  a  verdict  for 
the  pursuer. 

Counsel  for  Pursuer— Mr  Maodonald  and  Mr 
Inglis.     Agent — Robert  Johnston. 

Ckmnsel  for   Defender — Mr    Pattison  and  Mr 
Burnet.    Agent^James  Somerville,  S.S.C. 


COFET  OP  TEI]Sri)S. 


Wednesday^  Dec.  19. 
MINISTER  OP  KILBIRNIE  V.  THE  HERITORS. 
AugnujUaHcm  of  Stipend—Objection   that    Teinds 
Valued,    An  objection  having  been  stated  to 
an  augmentation  that  the  whole  teinds  of  the 
parish  had  been  valued  in  1636,  and  the  de- 
cree of  valuation  havinjg  been  recognised  in  an 
augmentation  granted  in  1815,  and  since  then 
acquiesced  in,  although  it  was  now  said  to  be 
invalid,  held  that  the  minister  must  first  raise 
a  declarator  of  the  invalidity  of  the  decree,  and 
process  sisted  for  this  purpose. 
This  was  a  process  of  augmentation,  modification, 
and  locality,  at  the  instance  of  the  Rev.  John  Orr, 
minister  of  the  parish  of  Kilbirnie,  against  the 
heritors.     The  last  augmentation  was  granted  in 
1815.     The  minister  now  asked  for  an  au^enta- 
tionof  10  chalders,  and  £15  for  commumon  ele- 
ments. 

MASSHALii  (with  him  Ruiherfubd  Clark),  for 
the  heritors,  objected  (1)  There  was  no  free  teind. 
The  parish  consisted  of  three  baronies;  Ladyland, 
Gleogamock,  and  KUbinue.  By  three  separate 
decrees,  applicable  to  the  various  baronies,  the 
whole  teinds  in  the  parish  had  been  valued,  and  the 
minister  was  in  possession  of  the  total  valued 
teind.  l^e  decree  of  valuation  ol  the  lands  and 
barony  of  Kilbirnie  was  dated  16th  March  1636. 
To  this  valuation  t^e  minister  for  the  time  was  a 
party,  for  the  decree  was  an  incidental  proceeding 
m  a  process  of  augmentation  at  his  instance.  ^  But 
even  if  the  minister  was  not  cognisant  of  this  de- 
cree, the  valuation  was  not  thereby  invalid,  as  it 
was  an  act  of  the  High  Commission  of  1633. 
Simpson  v.  Skene,  20th  June  1837,  15  S.  1163. 
(2)  U  the  aumnentation  asked  were  granted,  the 
stipend  wouldat  once  be  leviable.  As  the  interim 
scheme  of  locality  could  not  be  reviewed,  there 
would  be  no  opportunity  of  then  having  the 
validity  or  invaU£ty  of  the  decree  of  1636  ascer- 
tained. (3)  The  augmentation  asked  was  ex- 
cessive. 

Hamilton  Pyper,  for  the  minister,  argued— 
The  decree  of  March  1636  was  null,  in  respect  the 
minister  was  not  called  as  a  party.  Brown  r. 
Stewart,  31st  January  1851,  13  D.  556  ;  Minister 
of  Banchory-Devenick  v.  the  Heritors,  July  1 
1863,  1  M*P.  1014,  and  February  3,  1865,  3  M*Ph. 
482  ;  Kirkwood  v.  Grant,  Nov.  7, 1866,  4M*Ph.  4. 
The  Lord  President— This  question  is  one  of 
expediency,  convenience,  and  justice,  rather  than 
of  law  or  of  fixed  rule.  Here  an  augmentation  is 
asked  to  which  confessedly  objections  as  to 
the  granting  or  refusing  of  it  will  be  made 
by  mo  hOTtors.  I  don^t  mean  to  say  that 
the  mere  production  of  a  decree  of  valuation  ex 
fade  bad  will  be  a  stopper  to  a  process  of  this 
kind.  But  if  a  decree  of  valuation  is  produced 
which  has  certain  sanctions  attached  to  it,  and 
which  obrionaly  requires  disoasnon  and  inquiry, 
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then  comes  the  questioii,  what  are  we  to  do  at 
this  stage  of  such  a  case  ?  Although  I  may  be 
inclined  to  draw  certain  inferences  from  the  tenor 
and  import  of  this  decree,  I  think  it  does  re- 
quire consideration,  and  has  certain  sanctions 
attached  to  it.  It  is  a  decree  which  has  received 
effect  in  the  process  of  1815.  It  had  then  been 
produced,  and  no  objections  had  been  taken  to  it 
or  none  had  received  effect.  Then  there  has 
been  acquiescence  in  that  view  of  matters  for  fifty 
years.  There  was  sufBcient  opportunity  to  bring 
an  au^entation,  and  there  were  strong  con- 
siderations to  induce  the  minister  to  do  so.  He 
has  not  done  so.  I  think,  therefore,  there  has 
been  ac(|uie8cence.  In  these  circumstances  I 
think  this  decree  requires  further  discuasion.  At 
what  stage  is  that  to  be  had?  If  we  grant  the 
augmentation  at  present,  it  would  appear  the 
result  would  be  tnat  the  heritors  would  be  com- 
pelled to  ^y  under  the  interim  scheme  of  locality, 
although  it  might  be  ascertained  in  the  discussion 
of  the  final  scheme  that  this  was  a  valid  decree. 
That  would  be  inconsistent  with  justice.  There- 
fore, I  am  disposed  to  sist  procedure  until  an 
action  of  declarator  is  raised  for  the  purpose  of 
ascertaining  the  validity  or  invaUditv  ot  this 
decree ;  and  I  think  this  action  should  be  at  the 
instance  of  the  minister.  Meantime,  he  will  have 
the  benefit  of  the  date  at  whidh  he  has  brought  his 
augmentation. 

The  LoBD  Justice-Clerk — I  concur ;  but  I 
cannot  help  expressing  regret  that  there  are  no 
means  of  txying  such  a  Question  as  this  in  the  pro- 
cess of  augmentation.  Whether  it  would  be  com- 
petent to  us  to  crant  the  augmentation  condition- 
ally u^n  there  being  found  to  be  free  teind,  and 
remitnng  to  the  Lord  Ordinarjr  to  ascertain  that 
before  preparation  of  the  interim  scheme,  I  give 
no  opinion.  But  I  cannot  help  saving  that  I  do 
not  see  any  reason  why  this  should  not  be  made 
competent  by  Act  of  Sederunt,  there  being  no 
statute  law  on  the  subject.  But  I  don't  much 
regret,  in  the  present  case,  that  we  should  come 
to  the  conclusion  of  requiring  the  minister  to  dear 
his  way  by  an  action  of  declarator,  because  the 
incumbent  of  the  parish  since  1815,  having  re- 
mained quiescent,  it  is  no  great  hardship  that  he 
should  be  called  upon  to  take  a  step  which,  under 
other  circumstances,  might  be  a  hardship. 

The  other  Judces  concurred. 

Agent  for  the  Mimster— John  Gillespie,  W.S. 

A^nts  for  the  Heritors — Tods,  Murray,  k 
Jamieson,  W.S. 


COURT  OP  SESSION. 

Thursday^  Dec.  20. 
FIRST    DIVISION. 

ORAIG  V.  TAYLOE. 
Expenses.     A  pursuer  of  an  action  of  damages, 
who  obtained  a  verdict  with  one  farthing  of 
damages,  held  entitled  to  expenses. 
This  was  an  action  of  damages  for  defamation  at 
the  instance  of  William  Blackburn  Craig,  mer- 
chant in  Glasgow,  against  William  Taylor,  junior, 
oil  merchant  and  colour  manufacturers,  Liverpool. 
The  case  was  tried  before  Lord  Ormidale  and  a 
jury  on  the  17th  July  1866,  upon  the  following 
issue  : — 

**  It  being  admitted  that  on  or  about  the  14th 
day  of  March  1866,  the  defender,  William  Taylor, 


iunior,  wrote  and  transmitted  to  the  pursuer  a 
letter  in  the  following  terms  :— '*  liverpcM)!,  March 
14,  1866.  Sir,— Yours  of  the  13th  inst.  to  hand. 
Just  as  I  expected,  *  yow  orders  plenUJvl  yr.  msmey 
nowhere,  but  there  are  too  many  of  this  class  in 
your  Town  particularly — ^please  try  elsewhere,  but 
friends  in  my  way  of  Imsmess  in  this  Town  will 
have  the  opportunity  of  reading  your  communica- 
tions. I  cannot  say  I  wish  you  better  fortune 
elsewhere,  because  I  believe  Yr.  system  shd.  be 
put  a  stop  to.     Yours,  &c., 

(Signed)        **  W.  Tayloe,  Jr. 
**  Mr  Craig,  Glasgow." 
*'  Whether  the  said  letter  is  of  and  oonoeming  the 
pursuer,  and  falsely  and  calunmiously  lepre- 
sents  the  pursuer  as  a  dishonest  person  who 
had  sought  to  obtain  ^[oods  from  the  defender, 
William  Taylor,  jnmor,  without  having  the 
means  of  paying  the  price  thereof,  and  with- 
out intenaing  to  pay  the  price  thereof,  and  as 
one  of  a  class  who  conducted  business  on  the 
system  of  buying  and  obtaining  soods  without 
having  the  means  of  payins  and  without  in- 
tendi^  to  pay,  the  price  wereof,  to  the  lo» 
injury,  ana  damage  of  the  pursuer  f 
Damages  claimed,  £500. 

The  jury  returned  a  verdict  for  the  pursuer, 
and  assessed  the  damages  at  one  farthing;  and 
the  question  now  in  dispute  was  whether,  under 
the  circumstances  of  the  case,  this  verdict  carried 
expenses.  The  Lord  Ordinary  (Ormidale)  on  the 
28th  November  1866,  found  that  it  did.  His  Ijord- 
ship  observed  in  his  note  : — 

"  As  a  ffeneral  rule,  it  cannot  be  denied  that  a 
pursuer  of  an  action  of  damages,  for  slander  or 
defamation  of  character,  who  has  succeeded  in 
obtaining  a  verdict,  although  only  for  ngminal 
damages,  is  entitled  to  expenses.  At  the  same 
time,  it  is  equallv  undoubted  that  exceptional 
cases  have  occurrea  where  a  pursuer  in  an  action 
of  dama^  for  slander  or  defamation  of  character 
has  not  been  found  entitled  to  expenses,  notwith- 
standing of  his  having  been  successful  in  obtaining 
a  verdict.  The  question  here  is,  whether  the 
present  case  falls  under  the  general  rule  or  the 
exception. 

"The  Lord  Ordinary  is  of  opinion  that  the 
present  case  is  not  to  be  treated  as  an  exceptional 
one,  and  therefore  the  pursuer  is  entitled  to  ex- 
penses. In  arriving  at  this  conclusion,  he  has 
been  influenced  by  the  following  considerations  : — 
(1. )  The  slander  or  defamation  by  the  defender,  of 
which  the  pursuer  complained,  as  set  out  in  the 
issue,  is  01  a  very  serious  description.  (2.)  The 
juiy,  while  bv  their  verdict  they  found  it  proved 
that  the  slander  or  defamation  complained  of  was 
uttered  by  the  defender,  have  at  the  same  time 
found  that  it  was  false  and  calumnious,  and  to  the 
loss,  injury,  and  damage  of  the  pursuer.  (3.)  The 
defender  down  to  the  last  made  no  apology  or  re- 
tractation ;  and  (4.)  while  in  consequence  of  no 
publication  of  the  slander  being  proved,  the 
jury  may  have  thought  it  Sufficient  to  give  the 
pursuer  only  nominal  damages,  it  cannot  be  over- 
looked that  it  was  of  importonce  to  the  pursuer  to 
have  the  very  serious  charse  made  against  him  by 
the  defender  negatived  oy  a  jury ;  the  more 
especially  as  the  letter  containing  the  slander  also 
expressed  something  of  the  nature  of  a  threat,  that 
the  matter  would  be  made  known  by  the  defender 
to  his  friends  in  his  line  of  business  in  liveipool." 
Against  this  interlocutor  of  the  Lord  Ordinary 
the  defender  reclaimed. 
Rhind  (with  him  Bvthbbfubd   Clabk),  for 
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him,  ai^ed — I.  If  the  case  is  one  of  damAgee  for 
defamation,  it  falls  within  the  exception  stated  in 
the  Lord  Ordinaiy's  note,  and  not  within  the  gene- 
ral rale.  Mason  v.  Trail,  2d  July  1851,  13  D. 
1282  ;  Duncan  r.  Balbimie,  March  3,  1860,  22  D. 
934.  2.  But  this  cannot  be  said  to  be  an  action  of 
damsffes  for  defiunation.  The  letter  was  never 
published  beyond  being  sent  to  the  pursuer  ;  and 
thus  the  injury  done  was  one  not  to  his  character 
but  to  his  feelings  only.  Lovi  v.  Wood,  1st  June 
1802,  Hume  p.  613. 

The  SoucrroR-GEirvRAL  and  Shand^  for  the 
pursuer,  were  not  called  upon. 

The  Lord  President — It  appears  to  me  that 
tins  verdict  ousht  to  carry  expenses.  A  distinc- 
tion has  been  drawn  between  mjury  to  character 
and  injury  to  feelings  only.  But  the  letter  com- 
plained of  is  couched  in  language  held  to  be 
slanderous  by  the  jury,  and  we  must  hold  it  to  be 
90,  and  to  moan  what  is  expressed  thereLa.  I 
think  probably  the  jury  went  on  the  ground  that 
this  letter  had  not  occasioned  any  injuiy  except 
iajury  to  the  pursuer's  feelings.  But  I  do  not 
think  this  is  a  case  for  departing  from  the  ordi- 
nary rule  that  a  verdict  for  nominal  damages 
canies  expenses. 

The  other  Judges  concurred. 

The  Court  Hccordingly  affirmed  the  judgment  of 
the  Lord  Ordinary. 

Agents  for  Pursuer — J.  W.  &  J.  Mackenzie,  W.S. 

Agent  for  Defender — ^R.  P.  Stevenson,  S.8.C. 


Friday,  Dec.  21. 
FIRST  DIVISION. 

CAMPBELL  r.  CAMPBELL. 
Tnigt — Vesting,     A  testator  left  the  liferent  of 
certain  lands  to  his  widow,  and  directed  that 
on  her  death  they  should  be  conveyed  to  his 
nephew  in  the  event  of  his  surviving  him. 
He  also  left  an  English  will  dated  on  the 
same  da^,  in  which  he  appointed  his  trustees 
to  permit  his  widow  to  nave  the  free  use  of 
certain  furniture,   &c.,   during   her  lifetime 
(which  provision  she  afterwaras  renounced), 
and  also  directed  them  at  any  time  after  his 
death  to  convert    his    personal    estate  into 
money,  and  invest  the  residue  in  trust  for  his 
nephew.     The  nephew  survived  the  testator, 
but  predeceased  the  widow,  leaving  a  settle- 
ment in  favour  of  his  mother.     Held  that  the 
right  to  the  lands  and  the  furniture  had  vested 
in  the  nephew,  and  was  carried  by  his  settle- 
ment. 
By  trust-disposition  and  settlement,  executed 
on  the  26th  June  1860,  and  recorded  on  dOth  May 
1862,  Colonel  John  Campbell  of  Melfort  conveyed 
to  trustees  t^e  lands  of  Kilcboan  and  others,  with 
directions  to  them  '*  to  permit  his  wife,  Mrs  Louisa 
Faiquhar  Bicketts  or  Campbell,  to  have  and  enjoy 
the  use  of  the  said  lands  and  otbers,  including  the 
residence  on  Kilchoan,  during  all  the  davs  of  her 
life,  she  paying  the  yearly  burdens  to  which  life- 
renters  are  liable."     The  deed  further  provided 
that  <m  her  decease  the  lands  should  be  conveyed 
and  made  over  in  fee  to  the  truster's  nephew, 
**  Archibald  Frederick  Campbell,  son  of  his  late 
brother,  V/illiam  Frederick  Canipbell,  in  case  of 
his  survivance  of  the  said  deceased  Colonel  John 
Campbell,  and  the  heirs  male  of!his  body  ;  .  .  .  . 
and  m  case  of  the  predecease  of  the  said  Archibald 
Frederick  Campbell  ....  the  trustees  were  di- 
rected, on  the  death  of  his  said  wife,  ....  to 


B^  dispose  of,  and  realise  his  said  estate,  and 
apply  the  proceeds  thereof  and  all  accumulations 
of  rent  in  their  hands  to  and  among  the  truster's 
sisters  who  might  then  be  surviving,  and  the  issue 
of  any  of  his  brothers  and  sisters  who  might  have 
died  in  his  lifetime."  Of  same  date  with  this 
disposition.  Colonel  Campbell  executed  a  will  in 
the  English  form,  by  which  he  appointed  the  trus- 
tees under  the  trust-disposition  as  his  executors, 
and  directed  them  to  permit  his  said  wife,  "besides 
her  liferent  interest  in  the  farm  and  residence  at 
Kilchoan,  to  have  the  free  use  and  enjovment 
during  her  lifetime  of  the  furniture,  bed  and  table 
linen  in  and  about  his  said  residence,  and  of  all 
his  silver  plate  and  plated  articles  ;"  and  after  her 
death  to  deliver  over  the  same  to  his  residuaiy 
legatee.  The  executors  were  further  directed,  at 
any  time  they  might  see  fit  after  his  decease,  to 
call  in  and  convert  into  money  such  other  parts  of 
his  said  personal  estate  as  should  not  consist  of 
money ;  and  after  paving  deathbed  and  funeral 
expenses,  to  invest  the  residue  X)f  his  personal 
estate  '*in  trust  for  his  said  nephew,  Archibald 
Frederick  Campbell,  the  son  of  his  deceased 
brother,  William  Frederick  Campbell  (who  would 
then  be  head  of  his  family)  as  his  residuary  legatee, 
his  executors,  administrators,  and  assigns  ;  out  if 
the  said  Archibald  Frederick  Campbell  should  die 
during  his  lifetime,  then  in  trust  for  the  first  and 
only  son  of  his  said  nephew,  Archibald  Frederick 
Campbell,  who  should  live  to  attain  the  age  of 
twentv-one  years  absolutely;  and  in  case  there 
should  be  no  such  son,  then  in  trust  for  the  first 
and  only  son  of  his  deceased  brother,  Patrick 
Campbell,  ....  and  in  case  there  should  be  no 
such  son,  in  trust  for  such  of  his  sisters  as  might 
be  living  at  his  death,  and  for  such  of  the  issue 
living  at  his  death  of  any  of  his  brothers  and  sisters 
who  might  have  died  in  his  lifetime.  But  declar- 
ing alwavs,  that  in  case  the  said  trust-funds  so  pay- 
able to  the  said  Archibald  Frederick  Campbell,  or 
his  son,  or  the  son  of  his  late  brother  Patrick  .  .  . 
should  exceed  in  value  (exclusive  of  the  value 
of  his  furniture  and  bed  and  table  linen  at  his  resi- 
dence at  Kilchoan,  and  of  his  plate)  the  sum  of 
£5000  sterling,  all  excess  over  such  sum  shall  bo 
payable  and  paid  to  and  among  his  sisters,  and  the 
issue  of  his  deceased  brothers  and  sisters."  By 
marriage  settlement  in  the  English  form,  of  date 
15th  April  1839,  Colonel  Campbell  had,  prior  to 
the  date  of  the  above  deeds,  and  in  contemplation 
of  his  marriage  with  Mrs  Louisa  Farquhar  Rickeits 
or  Campbell,  agreed  to  pay  to  certain  trustees  a 
sum  of  3^5000  within  six  months  after  his  decease, 
in  addition  to  another  sum  of  £5000,  therein  nar- 
rated to  have  been  that  day  paid  to  the  said  trus- 
tees. 

Colonel  John  Campbell  died  on  the  1st  October 
1861.  He  was  survived  by  his  wife,  Mrs  Louisa 
Farquhar  Campbell ;  and  on  his  decease  the  parties 
named  in  the  above  trust-dispoBition  and  settlement 
accepted  and  entoed  ixp<>n  their  office  as  his  trus- 
tees and  executors.  The  widow  having  claimed 
her  provision  both  under  the  marriaoe-contract 
and  under  the  mortia  causa  deed,  Archibald  Frede- 
rick Campbell,  on  the  26th  September  1862,  raised 
an  action  asainst  her  and  against  the  testamentary 
trustees  of  his  late  uncle,  concluding  for  declarator 
that  she  had,  under  the  testamentary  deeds  of 
Colonel  Campbell,  accepted  a  liferent  of  the  lands 
of  Kilchoan  in  place  of  the  sum  of  £5000,  agreed 
by  the  marriage-settlement  to  be  paid  to  her  upon 
his  decease ;  and,  further,  that  the  testamentary 
trustees  should  be  interdicted  from  paying  that 
sum  of  £5000 ;  or  otherwise  to  have  it  found  that 
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Mrfl  Campbell  was  not  entitled  to  both,  but  Vfvfi 
boTind  to  make  her  election  between  the  liferent  o^ 
the  heritable  property  or  the  provision  under  the 
marriage-settlement.  The  Court,  on  17th  Nov. 
1864,  havini;  found  that  she  was  not  entitled  to 
both,  she  efocted  to  take  her  provision  under  the 
marriage-oontract ;  and  the  case  having  been  re- 
mitted to  the  Lord  Ordinary,  his  Lordship,  on  9th 
December  1664,  pronounced  an  interlocutor,  declar- 
ing that  she  had  forfeited  all  rieht  to  the  liferent 
of  the  farm  and  lands  of  Kilchoan.  Archibald 
Frederick  Campbell,  the  truster's  nephew,  died  on 
12th  October  1863,  at  the  age  of  twenty-three, 
leaving  a  disposition  and  settlement,  dated  4th 
July  1862,  whereby  he  bequeathed  his  whole 
estates,  heritable  and  movetkble,  to  his  mother, 
Mrs  Anne  Moore  or  Campbell.  Upon  the  2l8t 
June  1866,  Mrs  Anne  Moore  or  Campbell  brought 
an  action  of  declarator,  count,  reckoninff,  and  pay- 
ment against  Colonel  Fitzroy  Campbell  and  Mrs 
Louisa  Farquhar  Campbell  and  others,  the  surviy- 
iuff  and  accepting  trustees  and  executors  under 
C^onel  Campbell's  trust-disposition  and  testament. 
The  conclusions  of  the  summons  were — (1)  that 
it  should  be  found  and  declared  that  the  pursuer 
had  good  and  undoubted  right  to  all  and  whole  the 
town  and  lands  of  Kilchoan,  with  the  island  and 
mill  thereto  belonging  and  pertinents  of  the  same  ; 
(2)  that  the  trustees  should  be  decerned  and  or- 
dained to  dispone  and  convey  the  said  lands  to  the 
pursuer  and  her  heirs  and  assignees ;  (3)  that  the 
pursuer  had  nght  to  the  furniture,  bed  and  table 
linen,  silver-plate,  and  plated  articles  in  and  about 
the  residence  of  the  said  deceased  Colonel  John 
Campbell  at  Kilchoan  at  the  time  of  his  death  ; 
(4)  that  the  defenders  should  make  payment  to  the 
pursuer  of  the  rents  and  annual  profits  of  the  said 
lands,  furniture,  and  others,  from  1st  October 
1861  to  26th  May  1865  ;  or  (5)  in  the  event  of  the 
same  not  having  been  let,  of  Uie  sum  of  £200  per 
annum  as  the  yearly  vsdue  of  the  same  for  the 
above  p|eriod ;  (6)  that  the  pursuer  had  ri^t  to 
the  residue  of  Colonel  Campbell's  personal  estate 
to  the  extent  of  £5000,  exclusive  of  the  value  of 
the  furniture,  plate,  and  others ;  (7)  that  the  de- 
fenders should  iiold  count  and  reckoning  with  the 
pursuer  for  their  intromissions  in  the  premises  ;  or 
(8)  if  they  failed  to  do  so,  should  pay  to  her  the 
sum  of  £5000  as  the  residue  of  the  means  and 
estate  of  the  said  Colonel  John  CampbeU. 

In  this  action  the  children  of  the  deceased 
brothers  and  sisters  of  Colonel  Campbell  were  also 
called  as  defenders.  Defences  were  lodged  for 
Melfort  Campbell,  eldest  son  of  the  truster's  de- 
ceased brother  Patrick  Campbell,  by  John  Leish- 
man,  W.»S.,  his  tutor  ad  iUem,  to  the  effect  that 
Archibald  Frederick  Campbell  having  predeceased 
the  widow  of  Colonel  Campbell  the  truster,  with- 
out heirs  male  of  the  body,  the  succession  to  the 
estate  of  Kilchoan  as  also  to  the  residue  of  Colonel 
Campbell's  personal  estate,  at  least  to  the  extent 
of  £5000,  and  to  his  furniture,  plate,  bed  and  table 
linen,  had  opened  to  him,  and  that  he  was  entitled 
to  obtain  possession  thereof  on  his  attaining  the 
age  of  twenty-one  years. 

Thereafter,  on  the  28th  November  1865,  the 
trustees  and  executors  raised  an  action  of  multi- 
plepoindin^  and  exoneration  to  have  it  found  that 
they  were  liable  only  in  once  and  single  payment 
on  denuding  of  the  estate  and  effects  of  the  late 
Colonel  Campell,  so  far  as  the  same  had  been  re- 
covered or  were  held  by  them.  The  actions  were 
then  conjoined.  On  the  13th  March  1866,  the 
Lord  Ordinary  ( Jerviswoode)  pronounced  an  inter- 
locutor, in  which  his  Lordship  found,  declared, 


and  decerned,  in  terms  of  the  first,  second,  and 
third  conclusions  of  the  summons  of  declarator. 
To  this  interlocutor  the  following  note  was  ap- 
pended : — 

'*  It  appears  to  the  Lord  Ordinary  that,  under 
the  trust-disposition  of  the  deceased  Colonel  Camp- 
bell, dated  26th  June  1860,  his  nephew,  Archibald 
Frederick  Campbell,  took  an  interest  in  the  fee  of 
the  estate  thereby  conveyed,  which  vested  in  him 
through  his  survivance  of  the  truster,  and  through 
his  attaining  to  majority  on  the  19th  October  1861, 
and  consequently  that  the  'disposition  and  settle- 
ment executed  by  him  on  the  4th  July  1362  was 
sufiicient  to  carry  and  did  operate  as  a  conveyance 
of  the  whole  estate,  heritable  and  moveable,  in- 
cluding that  to  which  he  had  riffht  under  the 
trust-(Usposition  of  Colonel  CampbeU,  above  re- 
ferred to,  to  his  mother,  the  pursuer. 

It  does  not  appear  to  the  Lord  Ordinazy  thai 
there  can  here  exist  any  doubt  whatever  as  to  the 
intention  of  Archibald  Frederick  Campbell  to  con- 
vey every  estate  and  light  which  he  posseased, 
whether  heritable  or  moveable,  to  his  mother,  and 
that,  as  such  right  as  he  took  under  the  deeds  of 
settlement  of  the  deceased  Colonel  Campbell 
had  in  fact  opened  to  him  jprevious  to  the  date 
of  his  own  deed  of  disposition  and  settlement 
of  4th  July  1862,  effect  must  be  given  to  the 
principle  of  construction  on  which  the  case  of 
Campbell  v.  Campbell  and  Husband,  17th  Feb- 
ruary 1743  (1  Craiffie  and  Stewart,  (Paton),  p. 
343)  proceeded,  and  which  was  more  recently 
and  clearly  enunciated  and  enforced  by  Lord 
Curriehill  in  the  case  of  CoUoVs  Trustees  r. 
Connell  and  Grierson,  February  23,  1866.  Now, 
iMwuming  the  application  of  this  doctrine  here 
it  cannot  be  doubted  that  Mr  Campbell  intended 
to  convey  to  his  mother  every  ri^ht  of  which  he 
should  die  possessed ;  and  as  his  deed  of  settle- 
ment bears  date  4th  July  1862,  while  the  late 
Colonel  Campbell,  the  risht  to  whose  property  is 
here  in  question,  had  died  on  the  1st  Octooer 
1861,  it  must,  it  is  thought,  be  held  that,  what- 
ever right  (if  any)  which  Mr  Campbell  had  in  that 
property,  was,  so  far  as  respects  intention,  apart 
irom  the  question  of  power,  conveyed  by  him  to 
his  mother. 

On  the  whole,  the  Lord  Ordinary  is  of  ofonion 
that  the  pursuer  must  here  prevail ;  but  he  is  far 
from  saying  that>  in  his  opinion,  the  question  is 
free  from  doubt  or  difficulty. 

Against  this  interlocutor  Melfort  Campbell  and 
his  tutor  ad  Utem  reclaimed. 

Millar  (with  him  the  Lord  Advocate),  fca* 
him,  maintained-^The  question  was  one  of  vesting 
and  not  of  intention.  A.  F.  Campbell's  ri^ht 
under  the  trust  was  not  intended  to  ^ve  mm 
power  over  the  estate  until  he  got  a  disposition 
from  the  trustees  after  the  widow^  death.  There 
bein^  words  of  survivorship  in  the  trust-deed,  the 
vesting  was  postponed  till  after  the  death  of  the  life- 
rentrix  ;  that  event  must  be  heLd  to  be  the  period 
of  division  of  the  estate.  Young  v,  Aobertson 
February  11,  1862,  4  WQ.  319. 

Crichton,  for  Mrs  Anne  Moore  or  CampbeU, 
submitted — ^The  case  falls  under  the  nile  of  Leitch 
V.  Leitoh's  Trustees,  February  17,  1829,  3  W.  and 
8.  366.  The  estate  vested  in  A.  F.  Campbell  on 
the  death  of  his  uncle ;  but  he  was  not  entitled  to 
demand  a  conveyance  of  the  subjects  till  after  the 
death  of  the  liferentrix. 

LxB,  for  the  trustees  and  exeoators^  was  not 
called  upon. 

The  opinion  of  the  Court  was  delivered  by 

Lord  DBAS — It  is  not  very  easy  to  apply  tbe 
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decemitnre  of  the  Lord  Ordinaiy  to  the  sununonB. 
Bat  parties  mutually  explained  to  us  that  by 
the  nrst  ooncliiBion  of  the  Bummona  was  meant 
the  conclusion  relative  to  the  lands  of  Kilchoan  ; 
l^  the  aecond,  a  decemiture  that  the  pursuer 
ehould  prevail ;  and  by  the  third,  the  conclusion 
as  to  tne  furniture,  plate,  and  other  articles, 
and  that  it  was  not  intended  to  decide  the  ques- 
tion in  r^ard  to  the*  £5000,  or  what  we  may 
call  residue.  The  substance  of  that  explanation 
I  take  to  be  that  the  Lord  Ordinary  meant  to 
decide  that  the  farm  of  Kilchoan  and  the  fee  of 
the  furniture  vested  in  Archibald  Frederick 
Campbell  hv  his  survivance  of  the  truster,  and 
had  been  effectually  conveyed  by  his  general  dis- 
position and  settlement  to  his  mother.  I  do  not 
understand  that  the  Lord  Ordinary  meant  to  deal 
with  the  question,  what  is  to  become  of  the  inter- 
mediate rents  of  Kilchoan,  or  what  is  to  become  of 
the  furniture  during  the  lifetime  of  Oolond  Camp- 
bell's widow  ?  What  he  decided  was,  tiiat  the  fee 
vested  by  the  survivance  of  Archibald  and  was 
conveyed  to  his  mother,  leaving  behind  the  ques- 
tion of  the  surviving  widow's  uferent  and  of  her 
having  taken  the  option  of  her  provisions  bv  tiie 
maniage  settlement.  In  that  view  it  would  be 
an  open  question  whether  these  rents  and  furni- 
ture are  to  be  regarded  as  intestate  suooession  and 
go  to  the  executors  of  the  truster  or  to  whom. 
The  question  as  t&  the  fee  of  liie  lands  oomes 
before  us  immediately  under  the  Scotch  trust ; 
the  fee  of  the  furniture  is  regulated  by  the  will. 
These  are  the  two  questions  we  have  to  decide, 
and  we  most  decide  them,  both  under  the  Scotch 
trust-deed  and  under  the  will 

£ven  if  that  were  not  the  case,  it  cannot  be 
doubted  that  in  construing  the  one  deed,  in  a 
question  of  the  intention  of  the  testator,  we  could 
not  avoid  looking  at  the  other.  Even  if  they  had 
not  been  of  the  same  date,  thg^are  both  part 
of  the  truster's  settlement.  When  we  look  at 
the  trust-deed,  it  can  hardly  be  doubted  that  what 
the  truster  intended  as  to  the  vesting  of  the  fee  of 
the  lands  is  somewhat  obscurely  expressed. 
There  are  considerations  arising  on  the  face  of  the 
deed  both  ways.  The  question  seems  to  be,  did 
the  fee  of  the  lands  vest  by  survivance  of  the 
truster,  or  did  it  vest  only  by  survivance  of  the 
widow  ?  I  think  it  is  clear  tmxt  at  whichever  of 
these  two  periods  it  was  to  vest,  it  was  to  be  an 
absolute  fee.  When  the  time  came  for  a  convey- 
ance to  be  flnranted,  it  waa  to  be  a  conveyance  m 
fee  simple,  it  was  not  to  be  a  copvevance  with  a 
substitution  or  a  destination  beyond  the  immediate 
disponee.  Whichever  of  the  parties  was  to  take 
the  suooession  at  the  proper  period,  that  party 
was  to  take  it  absolutely.  The  consequence  of  this 
is,  that  if  the  fee  did  vest  in  Archibald  Oamp- 
bell  it  would  go  to  his  heir-at-law.  Even  if  the 
testator^s  intention  had  been  that  no  conveyance 
of  the  property  was  to  be  granted  till  after  the 
death  of  his  widow,  the  practical  result  would 
have  been  the  same— Archibald  Frederick  Gamp- 
bell  would  have  had  full  right  to  dispose  of  it.  if, 
therefore,  the  testator  meant  that  the  fee  should 
vest  in  A.  F.  Campbell  simply  by  his  survivance 
of  the  truster,  then  that  meaning  is  given  effect 
to  either  by  Archibald  Campbell  getting  the  estate 
when  alive,  or  by  his  heir  or  dii^nee  getting  it. 
All  that  is  oonsisteBt  with  the  truster's  intention. 
It  is  not  at  all  surprising  that  that  was  the  testator's 
meaning.  We  see  here  that  the  lands  of  Kilchoan 
was  not  a  landed  estate  of  any  importance.  It 
was  a  farm ;  the  residence  was  a  cottage.  It 
was  worth  only  £100  a  year,  and  subject  to  the 


burden  of  a  heritable  debt  of  £2000.  The  only 
difficulty  is,  did  Colonel  Campbell  mean  the  party 
who  survived  him  to  set  the  beneficial  fee,  or  did 
he  mean  the  party  who  survived  his  widow  to 
get  it.  The  strongest  argument  against  the 
vesting  was  that  there  was  to  oe  no  actual  convey- 
ance of  the  lands  till  the  widow's  death.  I  am 
alive  to  the  importance  of  the  principle  involved 
in  the  case  of  Donaldson's  trustees,  -raich  I  think 
is,  that  whenever  there  is  a  survivorship  or  its 
equivalent,  and  where  there  is  no  life  interest  in  the 
estate,  the  period  of  vesting  is  the  death  of  the 
truster,  but  where  there  is  a  Ufe  interest,  the 
presumption  is  that  the  period  of  vesting  is  the 
period  of  the  decease  of  the  person  who  has 
the  life  interest  or  of  conveyance  of  the  estate. 
Here,  therefore,  there  is  a  presumption  that  vest- 
ing did  not  take  place  till  the  death  of  the 
widow.  But  while  we  take  that  into  account  we 
must  also  take  into  account  all  else  that  appears 
in  the  deed  before  we  answer  the  question  what 
was  the  intention  of  the  testator.  For  the  whole 
question  is  one  of  intention.  But  when  we  come 
to  the  question  of  intention,  there  is  a  difficulty 
on  the  face  of  the  trust-deed,  because  the 
truster  says  the  lands  are  to  go  to  A.  F.  Camp- 
bell "in  case  of  his  survivance  of  me."  The 
natural  reading  of  that  is  that  if  A.  F.  Campbell 
survived  the  truster,  the  beneficial  right  vested  in 
him,  although  he  was  not  to  set  a  conveyance  of 
the  estate  till  after  the  death  of  the  widow.  If 
we  take  these  words  standing  by  themselves,  they 
would  be  conclusive  as  to  the  vesting  of  the 
beneficial  right.  But  then  we  come  down  to  the 
words,  **  And  in  case  of  the  j>redecease  of  the  said 
A.  F.  Campbell  or  of  the  failure  of  heirs  male  of 

his  body the  said  trustees  were  on  such 

failure  to  sell,  dispose  of,  and  realise  the  said 
estate,"  &c.  It  is  oy  no  means  so  clear  what  the 
truster  means  there  by  the  predecease  of  the 
said  A.  F.  Campbell — whether  it  means  prodo- 
cease  of  the  truster  or  of  the  widow.  li  it  is 
to  be  read  consistently  with  what  goes  before 
it,  it  is  predecease  of  himself.  To  say  the  least 
of  it,  it  is  very  dubious.  And  what  follows  is 
scarcely  less  so ;  for  it  says  the  proceeds  are  to  be 
applied  **  to  and  among  the  truster's  sisters,"  Ac. 
It  is  a  remark  of  importance  that  the  whole 
parties  there  named  are  those  who  are  to  be 
living  at  the  truster's  death.  But,  however 
doubtful  all  that  is,  the  result  is  rather  I  think  in 
favour  of  holding;  that  he  contemplated  vesting  at 
his  death.  It  is  remarkable  that  he  mentions  no 
other  of  his  nephews  except  Archibald,  who  at 
the  truster's  death  was  past  majority,  and  must 
have  been  personally  known  to  him,  and  was 
apparently  in  favour  with  him.  It  rather  seems 
that  he  contemplated  that  if  Archibald  survived 
him  he  was  to  have  the  beneficial  fee.  But  we  can't 
decide  this  upon  the  trust-deed  alone.  We  must 
look  also  at  &e  will.  There  is  a  little  embarrass- 
ment arising  from  the  fact  that  as  the  Lord  Ordi- 
nal^ has  not  decided  where  the  fee  of  the  residue 
of  the  £5000  is  to  go,  we  cannot  do  so  either.  But 
in  conHJdftring  the  question  before  us  we  must  look 
at  both  deeds.  The  will  gives  the  widow  the  use  of 
the  furniture  and  plate,  to  be  delivered  at  her 
death  to  the  residnaiy  legatee ;  the  executors  are 
to  convert  it  into  money,  and  then  invest  the 
balance  "  in  trust  for  his  said  nephew  Archibald 
Frederick  Campbell."  Archibald  is  to  be  resi- 
duary legatee,  and  these  monies  axe  to  be  held  in 
trust  for  him.  And  then  it  goes  on,  "but  if 
the  said  Archibald  Frederick  Campbell  shall  die," 
then   the  monies  are  to  be  held  in  trust    "for 
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the  fint  and  only  son  of  his  aaid  nephew  Archi- 
bald," &o.  The  natural  theory  is,  that  not  only 
are  the  tmsteee  to  be  invested  at  once  with 
these  funds  for  Archibald,  but  there  is  no  trust 
created  in  favour  of  anybody  else  except  in  one 
event,  and  that  is,  "if  Archibald  Frederick 
Campbell  shall  die  in  my  lifetime. '*  It  seems  to 
be  clear,  therefore,  that  Archibald,  having  sur- 
vived the  truster,  becomes  residuary  l^atee,  en- 
titled to  the  £5000  and  fee  of  the  furniture,  &o., 
under  the  wilL  If  tiiat  be  so,  it  leaves  only  the 
question  whether  it  is  most  reasonable,  looking 
to  the  circumstances  of  the  case,  to  suppose 
that  the  truster  intended  the  £5000  and  the  fur- 
niture to  go  one  way,  and  the  lands  of  Kilchoan 
another.  That  Colonel  Campbell  intended  the 
£5000  to  go  to  Archibald  Campbell  is  beyond 
doubt.  Does  that  not  throw  light  upon  the  ques- 
tion of  vesting  under  the  trust-deed  ?  The  lands 
of  Eilchoan  are  not  the  most  important  part  of 
the  truster's  succession ;  the  residuary  estate  is 
so,  and  it  is  difficult  to  suppose  that  he  meant 
Archibald  Campbell  to  get  the  fee  of  the  one  luod 
not  of  the  other.  This  furniture  of  which  he  at 
once  gets  the  fee,  is  the  furniture  in  the  cottage 
on  the  lands  of  Kilchoan,  and  if*  the  testators 
intention  was  that  the  parties  under  the  will 
should  be  different  from  those  in  whom  the 
rights  under  the  trust-deed  were  to  vest,  it  comes 
to  this  that  he  meant  one  party  to  get  the 
furniture  in  the  cottage,  and  another  the  cottage 
itself.  But  the  will  says  they  are  to  go  to  Arclu- 
bald  Frederick  Campbell,  "who  w5l  then  be 
head  of  my  familv,"  if  he  survives.  What  made 
him  head  of  the  family  ?  He  was  Colonel  Camp- 
bell's heir-at-law,  but  it  is  difficult  to  suppose  that 
that  made  him  head  of  the  family.  The  ex- 
pression here  used  can  mean  nothing  else  but  that 
Archibald  is  to  have  the  beneficial  fee  of  the 
lands.     If  that  is  the  fair  meaning  of  the  word,  it 

fives  us  the  testator's  own  construction  of  what 
e  meant  in  the  trust-deed.  So  that  although  I 
don't  say  that  two  views  may  not  be  ti^en  of 
these  deeds  (the  other  being  that  he  meant  the 
party  under  the  will  to  be  different  from  that 
under  the  trust-deed),  I  think,  looking  to  all  the 
circumstances,  that  he  meant  the  parties  to  be  the 
same.  I  think  he  has  himself  given  us  a  kind  of 
glossary  to  construe  his  trust-de^.  Now,  if  I  am 
right  in  this  view,  a  decision  to  the  effect  that  the 
fee  of  the  furniture  and  lands  vested  in  Arclu- 
bald  Frederick  Campbell  is  according  to  the  plain 
meaning  of  these  deeSa,  and  does  not  therefore 
trench  m  the  least  upon  any  principles  of  con- 
stmctipn  such  as  that  laid  down  in  the  case  of 
Donaldson's  tmstees.  The  detailed  provisions 
here  enable  us  to  see  that  althou^  the  convey- 
ance was  to  be  postponed,  vesting  was  not.  The 
intention  of  the  testator  is  the  rming  principle  in 
all  those  deeds. 

The  only  other  question  is  whether  the  general 
disposition  and  settlement  has  conveyed  these  sub- 
jects to  Archibald  Frederick  Campbell's  mother. 
Upon  that  I  have  no  doubt.  If  I  am  right, 
Archibald  Frederick  Campbell  by  survivance  of 
the  truster  became  fee-smipie  proprietor.  He 
held  not  under  a  deed  with  a  destination,  but 
under  a  deed  which  would  have  made  these  sub- 
jects descend  to  his  own  heir-at-law,  if  he  had  not 
executed  this  disposition.  And  I  therefore  thinlr 
it  dear  that  this  general  disposition  conveyed  them 
to  his  mother. 

I  think  the  better  form  of  our  interlocutor 
would  be  to  recal  that  of  the  Lord  Ordinary,  to 
find  that  the  fee  of  the  lands  and  fnniitnre  vested 


in  Archibald  Frederick  Campbell,  and  quoad  ultra 
remit  to  the  Lord  Ordinary. 

Agent  for  Anne  Moore  or  Campbell— William 
Waddell,  W.S. 

Agents  for  Colonel  Campbell's  Trustees  and  Exe- 
cutors—A. &  A.  Campbell,  W.S. 

Agents  for  Melfort  Campbell— Adam  &  Sang, 
S.S.C. 

LEIGHTON  r.LINDPIELD. 
Promissory  Note — Proof  pro  ut  dejure — A  lega- 
tion of  Fraud.     Circumstances  in  which  held 
1.    That    a   sufficient    case  was   averred  to 
defeat    the   probativeness    of  a   promissory 
note  so  as  to  entitle  the  defender  to  ftproof  of 
his  averments  pro  ut  de  jure.    2.  That  the 
evidence  had  failed  to  estaoliah  the  allegation 
of  fraud. 
This  was  an  advocation  from  the  Sheriff  Court 
of  StirUngshire.     The  action  was  brought  upon  a 
promissory  note  for   £44,    alleged  to  have  been 
granted  by  the  advocator  to  a  person  of  the  name 
of    Sonierville,  with  whom  he  was  in  bnsineBs, 
whose  indorsee  the  respondent  was.      The   de- 
fence was  that  the  document  had  been  impetrated 
at  a  time  when  the  advocator  was  signing  an 
acknowledgment  to  Somerville  as  to  the  state  of 
the  partnership  affairs,  he  reaUy  wgning,  through 
the  iraud  of  Somerville,  a  different  aocument  frran 
what  he  believed  himself  to  be   signing.     The 
answer  to  this  was  that  the  promissory  note  was 
ffranted  in  satisfaction  of  a  private,  not  a  company, 
debt ;  but  it  was  proved  in  evidence  that,  under  a 
ref  ^«nce  which  the  parties  made  of  their  company 
affairs,  no  mention  was  made  by  Somerville  of  his 
possession  of  this  document,  although  a  balance 
was  found  by  the  referees  against  him,  and  that 
it  was,  after  ascertainment  of  this  balanoe,  in- 
dorsed to  the  respondent. 

Before  answer,  the  Sheriff-Substitute  (Robert- 
son) allowed  a  proof  of  the  defender's  averments, 
And  pronounoea  the  following  interlocutor  : — 

*'  Having  considered  the  dosed  record,  produc- 
tions, and  whole  process,  and  heard  parties*  pro- 
curators thereon — ^before  farther  answer,  allows 
the  defender  a  proof  pro  ut  de  jure^  of  his  aver^ 
ments  on  reoora,  ana  to  the  pursuer  a  conjunct 
probation,  grants  diligence  at  the  instance  of  botii 
parties  for  citing  witnesses  and  havers,  and  aasicns 
Tuesday,  the  16th  April,  at  eleven  o'clock,  within 
the  Sheriff  Court-house,  Stirling,  for  the  defender 
proceeding  with  his  proo£ 

'*  ROBT.  KOBBRTBOK. 

"  i\rote.— Nothing  could  be  jnore  correct  in  l^al 
alignment  than  the  pleading  for  the  pursuer  on  tiie 
general  law  in  reference  to  bills  and  promiasoiy- 
notes,  as  regards  the  limitation  of  proof  to  the 
writ  or  oath  of  the  drawer  or  indorser,  and  the 
Sheriff-Substitute  entirely  concurs  in  it.  But  the 
present  is  quite  an  exceptional  case,  and  aware  as 
the  Sheriff-Substitute  is  of  the  previous  litigation 
between  the  indorser  (Somerville)  and  the  defender, 
and  the  circumstances  connected  therewith,  and 
keeping  in  view  the  pursuer's  admission  tha^  every 
plea  available  to  the  defender  as  against  Somer- 
ville, is  eoually  good  as  against  him  (the  pursuer), 
he  has  had  no  hesitation  m  allowing  the  defender 
a  proof j9ro  ut  dejure  of  his  whole  averments." 

?rhe  Sheriff  (Moir)  adhered  on  advising  an  ap- 
peal against  this  interlocutor,  and  a|^>ended  tne 
following  note  to  his  judgment  : — 

"  The  Sheriff  fully  adopts  the  rule  of  law  tiiat 
in  the  general  case  where  a  bill  or  promissory -note 
is  alleged  to  have  been  granted  without  value,  the 
proof  of  that  averment  must  be  limited  to  writ  or 
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oath.  But  it  is  equally  settled  that  there  are  ex- 
ceptions to  this  rule.  \VTien  the  avermeiits  of  the 
defender  resolve  into  this,  that  the  document  was 
obtained  from  him  fraudulently,  or  by  some  unfair 
misrepresentation  as  to  its  character,  a  proof  pro 
ut  de  jure  has  been  allowed.  The  ease  oi  the  de- 
fender may  be  said  to  be  of  that  kind,  for  he  alleges 
tliat  the  bill,  as  read  over  to  him,  contained  an 
acknowledgment  in  grrtnio  that  his  partner  Somer- 
v.lle  had  pat  into  the  partnership  concern  £40 
more  than  the  defender,  the  promissory  note  being 
intended  to  balance  that  super  advance.  He  also 
avers  that  it  was  represented  to  be  a  bill  for  £40 
only.  Further,  it  has  been  held  that  where  the 
averments  of  the  defender  are  supported  by  sus- 
picious circumstances  in  the  conduct  of  the  pursuer, 
a  proof  pro  ut  dejure  may  be  allowed.  Now,  here 
the  conduct  of  the  pursuer  is  really  incxi>licable 
on  the  supposition  that  he  considered  tms  as  a 
genuine  document  of  which  he  was  the  onerous 
holder.  For  when  an  action  is  brought  against 
him  by  the  defender  for  a  partnership  accounting, 
and  concluding  against  him  for  a  sum  of  £40, 
although  he  utigates  this  action  pertinaciously 
enough^  it  is  ultimately  decided  against  him,  and 
a  balance  of  £32,  12s.  6d.  found  due  by  him.  And 
in  all  this  litigation  he  never  puts  forward  or  men- 
tions the  defender's  promissory  note  for  £44, 
which  would  have  more  than  extinguished  the 
whole  claim.  In  these  circumstances  the  8herifif 
thinks  that,  without  interfering  with  the  general 
rule  .of  law,  the  proof  pro  ut  de  jure  has  been 
rightly  allowed. " 

On  the  merits,  the  Sheriff -Substitute  pro- 
nounced the  following  interlocutor  linding  for  the 
porsner  : — 

*'  Having  considered  the  closed  record,  proof 
led  for  the  parties,  productions,  and  whole  process, 
and  having  heard  parties'  procurators  on  the  cause, 
and  made  avizandum,  finds  that  the  defender  has 
failed  to  establish  his  defence  that  he  is  not  due 
the  sum  of  £44  conta'ned  in  his  promiasoiy-note. 
No.  2  of  process :  Therefore  decerns  against  the 
defender  in  terms  of  the  conclusions  of  the  sum- 
mons :  Finds  the  defender  liable  in  expenses ; 
allows  an  account  thereof  to  be  given  m,'  and 
remits  the  same,  when  lodsed,  to  me  Auditor  of 
Court  to  tax  and  report,  and  decerns. 

"ROBT.  ROBKBTBON. 

"After  a  careful  consideration  of  the  evidence 
on  both  sides,  the  Sheriff-Substitute  is  unable  to 
see  that  the  defender  has  succeeded  in  identifying 
to  any  extent  the  allied  acknowledgment  for  over- 
advances in  the  naif  making  business,  with  the 
promissory  note  pursued  for.  The  evidence  of  the 
pursuer  and  defender  is  irreconcilable,  but  as  re- 
gards the  note  for  £44^  each  of  them  stands  alone, 
and  that  document  is  not  touched,  it  is  thought, 
by  anything  in  the  other  part  of  the  proof  for  the 
defender.  Then  the  note  itself  is  liable  to  no 
objection,  and  as  to  it  nothing  can  be  clearer  than 
Homerville's  evidence,  and,  as  already  said,  both 
the  note  and  SomerviUe's  8tatement*in  regard  to  it 
are  unaffected  by  the  pursuer's  proof.  There  is 
nothing  in  the  circumstance  that  the  note  for  £44 
was  not  pfoduced  in  the  submission.  That  sub- 
mission had  reference  alone  to  the  transactions 
between  Somerville  and  Le^hton  as  regarded  the 
nail  business,  while,  unless  l£[>merville  nas  grossly 
perjured  himself,  of  which  there  is  nothing  to  lead 
to  a  suspicion,  tiie  bill  for  £44  was  for  previous 
and  wholly  unconnected  transactions.  It  would 
be  very  cfangerous  indeed,  on  such  proof  as  the 
defender  has  brought  forward,  to  set  aside  a  pri- 
vileged document  in  all  respects  formal  and  regunur. 
VOL.  III. 


Indeed,  the  defender's  whole  case,  as  respects  thf. 
note,  rests  on  his  own  unsupported  evidence,  ex- 
pressly contradicted  as  it  is  by  .Somerville's  evi- 
dence, and  by  the  note  itself." 

The  Sheriff  adhered,  but  expressed  difficulty  in 
doing  so. 

The  defender  advocated. 

Lancastkr  (with  him  A.  R.  Clark),  for  him, 
contended  that  the  evidence  instructed  the  com- 
plete unreliablcness  of  the  statement  made  by 
Somerville  in  explanation  of  the  cauaa  debiii,  and 
the  granting  of  tne  promissory  note  in  satisfaictiou 
of  said  debt,  and  set  up  the  account  given  by  the 
advocator  that  it  was  impctrated  from  him. 

W.  A.  Bkown  (with  him  Watson),  in  answer, 
relied  on  the  presumption  of  onerosity,  which  was 
not  taken  away  by  the  evidence,  which  onlv  amount- 
ed to  suspicion,  not  to  proof  of  fraud.  Tiae  obliga- 
tion was  granted  for  a  private  debt  unconnected 
with  the  company  affairs,  and  the  evidence  there- 
fore went  no  length  to  detract  from  the  probative- 
ness  of  the  document. 

At  advising, 

Lord  President— This  is  an  action  at  the  in- 
stance of  James  Lindiield,  clearing-house  clerk  at 
Stirling,  scainst  Robert  Leighton,  nail  manufac- 
turer, St  Ninians,  for  payment  of  a  promissory 
note  indorsed  to  Lindtield.  The  defence  against 
the  action  is  substantially  this,  that  although  the 
defender  signed  that  document  it  was  surrepti- 
tiously obtained  from  him  while  called  upon  to 
sign  a  different  document  relative  to  ^business 
accounts  between  the  parties.  That  matter  the 
Sheriff- Substitute  considered  a  fit  subject  for  inves- 
tigation, and  I  think  rightiy  so  considered.  I 
think  that  fraud  is  alleg^,  and  accordingly  that  a 
proof  before  answer  jrro  ut  dejure  was  advisable, 
rroof  was  taken,  and  the  question  comes  to  lie 
whether  the  evidence  instructs  that  it  was  true  that 
the  promissory  note  was  impetrated  by  fraud.  The 
proof  necessarily  contained  a  good  deal  of  evidence 
as  to  the  nail  trade  carried  on  by  the  parties,  and 
it  appears  that  there  being  differences  among  them, 
they  nad  agreed  to  a  reference  to  two  individuals, 
who  thought  that  there  was  a  balance  in  favour 
of  Leighton.  It  is  said  by  Leighton  that  while 
the  investigation  was  going  on  he  was  asked  by 
Somerville  to  fi^ant  a  written  document  acknow- 
ledging that  he  (Somerville)  had  advanced  £40 
more  than  Leighton  to  the  bu.wie8s.  Leigh- 
ton says  that  this  demand  was  made  and 
that  he  complied  with  it.  Now,  it  requires  very 
clear  proof  of  party  that  he  signed  a  promissory 
note  witiiout  knowing  its  contents.  It  is  alleged 
that  he  signed  the  document,  which  was  not 
upon  a  dean  stamp ;  this  implies  that  if  he  had 
read  the  document,  he  would  not  have  signed  it. 
But  the  document  is  there,  and  he  says  he  signeil 
a  document  of  a  different  kind.  That  is  a  kind  of 
allegation  difficult  to  receive  from  a  person  who 
considers  himself  qualified  to  grant  a  promissory 
note.  But  have  we  any  proof  of  such  allegation  ? 
The  defender  says  that  tne  document  is  n-audn- 
lent,  and  was  not  the  document  which  was  read 
to  him ;  the  party  who  obtained  the  promis- 
sory note  and  who  indorsed  it  denies  that  story 
altogether.  He  says  it  was  granted  as  to  other 
business  quite  unconnected  with  their  partnership 
affairs.  So  far  the  parties  are  directiy  at  variajice. 
The  question,  in  one  view,  is  which  of  them  is  to 
be  believed.  But  I  think  that  that  is  not  enough. 
We  must  have  something  \ery  conclusive  in 
support  of  these  varying  statements  to  determine 
whether  the  amount  of  corroboration  and  contra- 
diction lies  with  Leighton  or  with    Somernlle. 
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Both  referees  state  that  Somerville  had  come  to 
them  as  to  setting  an  acknowledgment  from 
Leighton.  I  £)n't  tnink  that  is  a  contradiction  of 
Somerville.  But  Stevenson  savs  that  he  obtained 
such  a  document,  which  must  have  been  obtained 
at  that  time.  Somerville  contradicts  Stevenson. 
Then  I  cannot  say  that  I  am  much  impressed 
with  the  other  circumstances  noticed,  that  no 
mention  was  made  by  Somerville  of  the  possession 
of  the  document,  although  it  was  not  then  in- 
dorsed ;  and,  moreover,  when  he  was  asked  by  the 
referees  if  he  had  anything  more  to  say,  that  he 
had  nothing  more.  1  am  not  so  impressed  with 
that  circumstance  as  Mr  Lancaster  seemed  to 
be.  I  think  that  the  reference  had  only  to  do 
with  partnership  affairs,  and  that  this  document 
did  not  fall  within  their  scope.  But  still  there 
was  a  balance  found  against  Uiem  by  the  referees, 
and  it  might  have  been  expected  that  he  would 
then  have  produced  the  document.  He  did  not 
do  so,  but  mdorsed  it  to  the  pursuer.  That  is  a 
circumstance  deserving  of  observation,  but  it  does 
not  amount  to  a  contradiction.  It  is  also  a  cir- 
cumstance as  to  the  partnership  accounts  that  the 
books  have  a  suspicious  aspect,  but  that  was  not 
investigated,  having  no  reference  to  this  question. 
That  may  affect  Mr  Somerville,  but  it  is  not  j 


mane  to  the  question  whether  Leighton  signed  m 
error.  The  question  then  comes  to  be,  are  these 
circumstances  enough  to  take  away  the  onerosity 
of  the  promissory  note  ?  I  shrink  from  holding, 
however  suspicious  these  may  be,  that  there  is 
here  enough  to  do  that. 

Lord  GuRRiEHiLi/— The  stake  in  this  case  is  not 
lanra,  but  it  brings  large  and  important  principles 
under  discussion.  The  action  is  founded  on  a  pro- 
missory note,  a  document  falling  under  the  cate- 
gory of  bills  of  exchange.  Such  a  document  has 
great  privileges.  One  is  that  its  onerosity  is 
presumed,  and  that  presumption  does  not  admit  of 
beinff  obviated  but  b^  writ  or  oath.  Another 
privuege  which  it  has  is  that  it  is  resarded  as  pro- 
lyative,  idthoufldi  it  is  not  accompanied  by  statutory 
solemnities.  By  law  such  a  document  is  probative, 
so  that  execution  may  follow  upon  it.  The  com- 
mercial law  of  this  country  requires  that  these 
documents  shall  receive  effect.  There  may  often 
be  great  suspicion  that  by  givins  effect  to  them 
injustice  may  be  done  to  individuals.  But  we  are 
sternly  bound  to  take  care  that  we  don't  give  way 
to  mere  suspicion,  so  as  to  detract  from  the  proba- 
tive nature  of  such  documents.  His  Lordship  pro- 
ceeded to  consider  the  evidence  to  see  whether 
there  was  more  than  suspicion  in  the  case,  and  ar- 
rived at  the  same  result  with  the  Lord  President 
that  there  was  not. 

Lord  Dkas  differed.  He  said  the  question  in  the 
case  was  not,  as  stated  by  Lord  Curriehlll,  whether 
they  were  to  refuse  to  give  effect  to  the  probative- 
ness  of  a  promissory  note,  but  whether  the  docu- 
ment in  question  was  a  true  one.  He  was  of  opinion 
that  it  was  not.  The  import  of  the  proof  was  entirely 
to  discredit  the  statement  of  Somerville  that  Leigh- 
ton sicned  the  promissory  note  in  satisfaction  of 
an  obligation  unconnected  with  the  partnership 
affairs,  and  to  corroborate  the  statement  of  Leiffh- 
ton  that  it  was  fraudulently  impetrated  from  him. 

Lord  Akdicillan  concurred  with  the  majority. 

The  note  of  advocation  was  accordix^ly  refused, 
with  additional  expenses. 

Agents  for  Advocator— H.  &  A.  Inglis,  W.S. 

Agent  for  Respondent  —  Alexander  Cassels. 
W.S. 


CAMERON  V.  DOW. 
Frauil^Stat.  1621,  c.  18 — Relevancy — A  reduction 
founded  on  the  Statute  1621,  c.  18,  dismissed 
in  respect  there  was  no  averment  of  insolvency. 

This  is  an  action  of  reduction  at  the  instance  of 
Donald  Cameron,  warehouse  porter  in  Glasgo^nr, 
against  Angus  Dow,  wine  and  spirit  merchant 
there,  sole  surviving  trustee  of  the  late  AlUui 
Cameron,  of  a  minute  of  appointment  of  trustees 
or  trust-deed,  said  to  have  been  executed  by  the 
said  Allan  Cameron,  and  dated  16th  September 
1847,  and  minute  annexed  thereto,  and  also  of  a 
minute  of  acceptance  by  the  defender  and  twa 
other  persons  of  the  oflice  of  trustees  under  the 
above  deed.  The  summons  further  contained  con- 
clusions of  count  and  reckoning  for  the  intromis- 
sions of  the  defender  and  his  co-trustees  with  the 
estate  of  the  said  Allan  Cameron.  The  pursuer 
sueii  as  a  true  creilitor  of  the  said  Allan  Cameron, 
and  also,  as  executor-creditor,  decerned  to  him. 
No  allegation  of  Cameron's  insolvency  was  made 
in  the  summons  and  original  condescendence,  but 
in  the  revised  condescenaence  a  statement  was  in- 
treduced  to  the  effect  that  at  the  date  of  the  said 
minutes  Allan  Cameron  was  insolvent,  or  at  least 
he  was  divested  of  his  whole  means  and  rendered 
insolvent  thereby.  In  his  pleas  in  law  the  parsaer 
stated  that  under  the  Act  1621,  c.  18,  "tbe 
minutes  in  question  should  be  reduced,  as  being 
gratuitous  alienations  to  conjunct  and  conlident 
parties,  to  the  prejudice  of  the  pursuer,  as  a  true 
creditor  of  the  granter  ;  and,  teparoHm,  as  being 
made  by  a  party  insolvent,  or  who  had  thereby 
rendered  himself  insolvent,  in  defraud  of  the  pnr- 
suer*s  rights  as  his  creditor.** 

There  was  also  a  plea  applicable  to  the  concln. 
sions  for  count  and  reckoning.  The  defender 
pleaded,  **  the  averments  are  not  relevant  or  suffi- 
cient in  law  to  support  the  conclusions,  in  respect 
there  is  no  averment  that  the  deceased  Allan 
Cameron  was  at  any  time  insolvent,  or  that  the 
trust  was  executed  to  defraud  or  to  the  hurt  of 
prior  creditors ;  and  there  having  been  no  aver- 
ment or  plea  in  reference  to  insolvency  in  the  sum- 
mons and  condescendence,  the  pursuer  is  not  no^w 
entitled  to  found  on  alleged  insolvency  as  a  ground 
of  action." 

The  Lord  Ordinary  (Barcaple)  on  the  22d  No- 
vember 1866  sustained  the  above  plea  for  the  de- 
fender, and  dismissed  the  action.  His  Lordship 
observed  in  his  note  : — 

*'  The  proper  mode  of  libellinff  a  reduction  on 
the  Act  1621,  c  18,  is  undoubtedly  to  set  forth,  as 
a  substantive  part  of  the  ground  of  reduction, 
that  the  mnter  was  insolvent  at  the  date  of  the 
deed  challenged.  The  fact  of  insolvency  may  be 
established  by  statutory  presumption  in  the  absence 
of  positive  proof ;  but  it  is  a  fact  essential  to  the 
pursuer's  case.  Accordingly,  in  Wood  v.  Dal- 
rymple,  4th  December  1823,  2  S.  480,  a  summons 
of  reduction  of  the  indorsations  of  biUs  libelling  on 
the  Acts  1696  and  1621,  **  which  did  not  distinctlv 
set  forth  that  the  indorser  was  bankrupt  or  insol- 
vent, or  any  facts  referring  to  this  at  the  di^  of 
making  the  indorsations,"  was  dismissed  as  irrele- 
vant. In  the  recent  case  of  fiolden  v.  Ferguson, 
3d  March  1863,  1  M'P.,  522,  a  more  lenient  course 
was  adopted.  It  was  then  objected,  when  the 
record  had  been  closed  and  issues  were  being  ad- 
justed, that  there  was  no  averment  of  insolvency 
either  at  the  date  of  the  deed  or  of  tiie  challenge. 
An  opinion  was  indicated  from  the  bench  that  it 
was  necessary  to  aver  insolvency,  but  the  Court 
allowed  the  record  to  be  opened  up  to  admit  such 


1867.] 


The  Scottish  Law  Reporter. 


131 


an  averment,  on  payment  of  expenses  only  from 
the  date  of  the  Lord  Ordinaiy'a  iuterlocntor. 

"In  the  present  case,  where  the  averment  of 
insolvency,  though  not  in  the  summons,  has  been 
made  by  the  pursuer  on  revisal,  the  Lord  Ordi- 
nary would  have  been  ilispoeed  to  look  upon  the 
case  of  Bolden  as  a  sufficient  authority  for  holding 
that  in  modem  practice,  the  averment  is  of 
such  a  kind  as  may  be  introduced  into  the 
Record  without  an  amendment  of  the  libel^  when 
the  general  character  of  the  averments  in  the 
original  summons  is  such  as  to  make  it  fair  that 
the  pursuer  should  be  allowed  to  make  them  dis- 
tinct^ and  spedtic  on  this  point,  by  the  intro- 
duction of  a  positive  averment  of  insolvency.  But 
the  present  case  does  not  seem  to  warrant  such  a 
mitisation  of  the  more  strict  rule  of  correct 
pleaoing  in  favour  of  the  pursuer.  In  the  original 
summons  there  is  no  statement  implying  the 
existence  of  any  creditor  of  the  grantor  of  the  deed 
under  reduction,  except  the  pursuer  was  a  true 
creditor  of  Cameron  on  the  accotmt  libelled,  or 
a  larae  portion  of  it,  amounting  to  between  £14 
and  £15,  was  due  at  16th  September  1847,  the 
date  of  grantinff  the  deed  under  recluction.  This 
is  the  only  debt  which  is  said  in  the  original 
summons  to  have  been  owing  at  that  time  by 
Cameron. 

*'  The  Lord  Ordinary  cannot  read  the  siumions 
as  even  by  imnlication  setting  forth  a  case  of 
which  the  insolvency  of  Cameron  at  the  date  of 
granting  the  deed  in  question  was  any  part.  On 
the  contrary,  he  thinks  that  the  pursuer  must  be 
held  to  have  brought  his  action  apparently 
advisedly,  upon  the  view  that  he  was  entitled  to 
set  aside  the  deed  without  respect  to  whether 
Cameron  was  insolvent  at  that  date  or  not,  and 
that  he  purnosely  abstained  from  mi^ung  the  aver- 
ment. If  this  is  the  correct  view  of  the  summons, 
the  pursuer  was  not  entitled  on  rovisal  to  intro- 
duce a  ground  of  action  which  he  had  previously 
excluded.  The  matter  mifht  have  been  different 
as  to  insolvency  at  the  date  of  the  challenge. 
That  is  not  explicitly  averred  in  the  summons, 
but  perhaps  it  might  be  held  to  be  implied  in  the 
statement  that  the  pursuer  has  held  a  decree  for 
his  debt  against  Cameron  since  1851. 

"  As  the  Lord  Ordinary  thinks  the  action  must 
be  dismissed  on  the  second  plea,  it  is  unnecessary 
for  him  to  dispose  of  the  other  pleas  which  have 
now  been  areued." 

Against  tnis  interlocutor  the  pursuer  reclaimed. 

Scott,  for  him,  argued — 1.  It  is  not  necessary 
to  aver  insolvency  in  the  summons.  The  Act  19 
and  20  Vict.,  cap.  79,  sec.  10,  does  not  require 
such  an  averment,  as  the  Act  1621  may  be 
pleaded  in  answer  to  the  defences.  Insolvency 
may  be  taken  up  by  way  of  defence — 2  Belrs 
Com.,  183,  184, 18i6.  2.  Even  if  such  an  averment 
were  necessary,  it  is  stated  (empestive  in  the  re- 
vised condescendence.  In  Bolden  v.  Ferguson,  3d 
Maroh  1863,  1  M'Ph.  522,  the  Court  aUowed  the 
record  to  be  opened  up  and  insolvency  averred  in 
the  revised  condescendence.  3.  There  were  con- 
clusions of  count  and  reckoning  applicable  both  to 
the  capital  and  to  the  revenue,  and  in  any  view, 
these  conclusions  as  to  the  revenue  were  not  de- 
pendant on  the  conclusions  of  the  reduction. 

The  Solicttor-Geitebal  and  A.  Moncrieff, 
for  the  defender,  were  not  called  on. 

The  Lord-President — ^According  to  our  opinion, 
the  averment  of  insolvency  should  have  been  made 
in  the  summons  and  original  condescendence. 
The  objection  has  been  taken  all  along,  the  record 
has  been  made  up  on  this  matter  of  reduction. 


Insolvency  is  an  essential  element  in  the  action. 
I  see  no  advantage  in  allowing  the  purstfer  to 
amend  the  procedings  by  paying  expenses  from 
the  beginning.  I  thi^  it  is  better  that  he  should 
bring  a  new  action.  I  think  the  real  meaning  of 
the  summons  was  that  these  minutes  should  be 
reduced ;  and  this  done,  then  there  was  an  opening 
for  the  conclusions  for  count  and  reckoning.  That 
is  the  substance  of  the  action.  I  think  we  should 
adhere  to  the  Lord  Ordinary's  interlocutor. 

The  other  Judges  concurred. 

Agent  for  Pursuer— A.  Kelly  Morison,  S.S.C. 

Agent  for  Defender— John  Ross,  S.S.C. 

FARQUHARSON  AND  OTHERS  V. 
FARQUHAR80N. 
TruH—Remwieratum  of  Trustees— Commission — 
Outlay— AeeoutOing,     (1.)  Held  that  volun- 
tary trustees  were  not  entitled  to  remunera- 
tion for  acting  as  factor  and  cashier  to  the 
trust,  but  that  they  were  entitled  to  reimburse- 
ment of  outlay.      (2.)  Circumstances  under 
which  trustees  were  held  not  liable  for  sums 
which  it  was  alleged  ought  to  have  been  de- 
ducted by  them  from   the   liferent  of  the 
truster's  widow. 
These  are  conjoined  processes  of  advocation, 
declarator,  and  multiplepoindinff.     The  first  is  an 
advocation  at  the  instance  of  Peter  Farquharson 
of  Whitehouse  and  Others,  trustees  of  the  late 
Andrew  Farquharson  of   Breda,   against  Robert 
Farquharson  of  AUarsue ;  the  second,  a  declara- 
tor at  the  instance  of  Mr  Farquharson  of  Allarsue 
acainst  the  said  trustees  ;  and  the  third,  a  muTti- 
pTepoinding  at  the  instance  of  Mr  Duncan,  now 
the  only  surviving  trustee,  against  Mr  Farquhar- 
son of  Allannie  and  othen. 

On  21st  December  1860,  the  Lord  Ordinary 
(Jerviswoode),  on  the  motion  of  AUargue,  and 
before  answer,  remitted  to  Mr  W.  Moncreiff,  ac- 
countant, "to  consider  the  objections  stateid  on 
record  to  the  accounts  of  the  trustees  of  the  late 
Andrew  Farq^uharson  of  Breda,  in  so  iar  as  they 
involve  questions  of  accounting,  and  to  examine 
the  trust-accounts  and  vouchers  and  other  produc- 
tions, and  report  upon  the  accounting,  and,  if 
necessary,  to  make  up  a  new  state  of  the  trust 
accounts,  bringing  the  same  to  a  balance  as  at  the 
respective  datM  when  new  trustees  were  assumed." 
Mr  Moncreiff  thereafter  made  a  long  report,  on 
which  parties  were  heard.  Various  objections 
were  stated  by  all  the  parties.  The  Lord  Ordi- 
nary, on  6th  January  1863,  disposed  of  a  great 
many  of  these  objections,  and  made  a  new  remit 
to  Mr  Moncreiff. 

Mr  Duncan  reclaimed. 

pATnsoir  and  Macdokald  appeared  for  him. 
Clark  and  Hunter  for  Allargue. 
Lord  Advocate  and  Gloao  for  Whitehouse. 
In  the  course  of  the  debate  a  number  of  conces- 
sions were  made  by  the  parties,  leavins  only  three 
questions  to  be  determined  by  the  Court.     The 
nature  of  these  sufficiently  appear  from  the  judg- 
ment of  the  Court,  which  was  delivered  by 

Lord  Ardmillan — The  questions  wich  we 
are  now  called  on  to  consider  have  been  raised, 
by  objections  to  an  accountant's  report  in  the 
conjoined  processes  of  multipleooindmg  and  ex- 
oneration and  advocation  and  declarator,  at  the 
instance  of  Mr  Duncan,  surviving  trustee  of  the 
late  Andrew  Farauharson  of  Breda.  Under  a 
remit  by  the  Lord  Ordinary  of  2l8t  Dec.  1860, 
the  accountant,  Mr  Moncreiff,  considered  and 
disposed    of    a    number    of   objections    by    the 
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parties  interested  to  the  accounts  of  the  trustees 
of  the  late  Mr  Farquharson  of  Brecla ;  and  now,  to 
the  accountant's  report  objections  were  lodged 
which  have  been  disposed  of  by  the  Lord  Ordinary 
in  the  interlocutor  under  review. 

In  the  course  of  the  discussion,  the  field  has 
been  greatly  narrowed,  and  I  rather  think  that 
the  points  which  we  can  at  present  decide  are  only 
three  or  four  in  number.  The  late  Mr  Fanjuhar- 
Bon  died  on  21st  July  1831,  leaving  a  trust-disposi- 
tion and  settlement,  of  date  23d  July  1823,  by 
which  he  made  over  his  whole  estates,  heritable 
and  moveable,'  to  Peter  Farquharson  of  White- 
house,  George  Campbell  Farquharson,  and  John 
Farquharson  of  Houghton,  as  trustees,  and  others 
whom  thev  might  assume,  for  purposes  therein  set 
forth,  and  particularly,  after  payment  of  debts, 
kc,  for  payment  to  his  widow  of  the  free  liferent 
of  ^e  lands  of  Breda,  or  possession  thereof,  under 
certain  burdens  ;  for  payment  of  certain  legacies, 
including  £100  to  each  accepting  trustee,  the  lega- 
cies bein^  payable  at  the  first  term  after  the  death 
of  the  widow.  The  trustees  were  directed,  sub- 
ject to  the  widow's  liferent,  to  execute  an  entail 
in  favour  of  certain  parties  named. 

Mr  Farquharson  was  survived  by  his  widow, 
who  died  aherwards  on  18th  December  1856.  The 
acce^yting  trustees  were  Peter  Farquharson  of 
Whitehouse,  and  George  Campbell  Farquharson, 
his  son.  In  1833  they  assumed,  as  a  trustee, 
Farquharson  Taylor,  who  had  been  acting  as  factor 
in  the  trust.  Mr  Peter  Farquharson,  an  original 
trustee,  acted  as  cashier  from  1831  to  December 
1848.  George  Campbell  Farquharson  died  in  1838, 
and  the  present  pursuer,  John  Duncan,  was 
assumed  as  a  trustee  in  1842.  In  1848  Mr  Dun- 
can succeeded  Peter  Farquharson  as  cashier. 
Peter  Farquharson  and  Farquharson  Taylor  are 
now  dead,  and  Mr  Duncan  is  the  sole  surviving 
trustee. 

The  first  point  relates  to  the  chaiges  by  the 
trustees  for  commission  and  trouble  as  factor  and 
cashier  to  the  trust.  The  accountant  has  dis- 
allowed the  chaiges,  but  sustained  a  vety  small 
sum  to  cover  outmys,  and  the  Lord  Ordinary  has 
taken  the  same  view,  and  repelled  the  objections 
to  the  accountant's  report. 

I  am  of  opinion  that  there  is  no  permission  given 
by  this  trust-deed  which  can  support  the  employ- 
ment of  any  one  of  the  trustees,  whether  original 
or  assumed,  as  a  remunerated  factor  or  cashier  for 
the  trust.  Express  power  or  permission  to  appoint 
and  remunerate  one  of  their  own  number  has  not 
been  alleged,  and  such  power  is  not  to  be  lightly 
inferred  The  legacy  of  £100  to  each  trustee  tends, 
in  my  view,  rather  to  support  the  objection  than 
to  support  their  charge  for  remuneration. 

Where  there  is  nothing  in  the  trust-deed  to 
create  an  exception  and  to  support  a  special  claim 
for  remuneration,  the  general  rule  ii  now  conclu- 
sively settled — a  rule  sound  and  salutary  in  prin- 
ciple, and  of  late  years  repeatedly  enforced — that 
remuneration,  in  whatever  form,  cannot  be  sus- 
tained as  a  charge  against  the  trust-estate  on  the 
part  of  a  trustee  appointed  or  employed  by  him- 
self or  his  co-trustees.  The  office  of  trustee  is 
gratuitous,  and,  except  in  the  case  of  special  powers 
given  by  the  trust-deed,  no  trustee  can  secure  re- 
munerative employment  in  the  management  of  the 
trust-estate.  I  need  not  explain  mv  views  on  this 
subject  at  length,  nor  refer  to  the  authorities, 
which  are  well  l^Lnown.  The  point  is  quite  settled 
and  cannot  now  be  disturbed. 

But  I  am  of  opinion  that  these  trustees,  who 
iTiight  have  appomted  another  party  to  be  factor 


or  cashier,  could  not  l)e  expected  to  conduct  the 
business  of  the  trust  at  their  own  cost ;  and  re- 
imbursement of  outlay,  to  which  I  think  they  ax« 
entitled,  is  dearly  distinguishable  from  remunera- 
tion to  which  they  are  not  entitled.  It  appears  to 
me  that  the  sum  of,  I  think,  £1,  Is.  a  year, 
allowed  for  outlay  by  the  accountant,  is  too  smttll, 
and  while  I  concur  in  the  views  of  the  Lord  Ordi- 
nary in  regard  to  the  claim  for  commission  or  re- 
muneration, I  think  it  desirable  that  his  Lordship, 
aided  by  the  accountant,  should  consider,  with  re- 
ference to  the  duties  and  charges  of  these  trosteea, 
acting  as  factor  and  cashier  respectively,  what 
woula  be  a  reasonable  sum  to  allow  for  outlay.  I 
therefore  propose  that  the  Lord  Ordinary's  inter- 
locutor, in  so  far  as  he  repels  entirely  the  third  and 
fourth  objections  for  Farquharson  of  Whitehouse, 
and  the  third  objection  for  Mr  Duncan,  to  the 
accountant's  report,  be  recalled,  to  the  extent  and 
effect  only  of  directing  the  ascertainment  of  the 
reasonable  allowance  to  be  made  for  the  outlay  of 
the  trustees  during  their  management  as  factor 
and  cashier  respectively. 

The  next  point  is  the  objection  taken  hy 
Farquharson  of  Whitehouse  to  the  accountanVs 
report,  in  regard  to  the  sum  of  £7,  Os.  104d.  per 
annum  for  seventeen  years  with  which  the  account- 
ant has  debited  the  trustees,  holding  it  to  l^  a 
sum  which  ought  to  be  deducted  from  the  widow's 
liferent.  The  principle  of  this  objection  also  apuliea 
to  the  second  nead  of  the  fifth  objection  for  Wnite- 
house  and  the  fourth  for  Duncan. 

By  the  trust-deed  a  legacy  is  bequeathed   to 
Miss  C.  Farquharson  of  £500,  and  to  Mrs  Mac- 
gregor  of  £500.     These  ladies  were  cousins  of  the 
testator,  and  he  appoints  their  legacies  to  be  paid 
at   the   first  term  after  the   death  of  his  wife, 
with  interest  tiiereafter  till  paid.     But  he  declares 
that  his  wife  should  be  buraened  with  the  yearly 
payment  during  her  life  to  these  two  ladies  of  £25 
each,  out  of  the  rents  of  Breda  liferented  by  her, 
being  the  yearly  interest  of  these  leffacies.     He 
then  adds  these  important  words,   "but  in  the 
event  only  that,  after  payment  of  my  debts  and 
funeral  chaiges,  there  shall  remain  no  fund  to  be 
applied  in  payment   or  part    pajrmeut  of  their 
foresaid  legacies,  it  being  my  intention  that  the 
said  Mrs  Ann  Farquharson  should  only  be  bur- 
dened  with   the    yearly    interest  of   such    part 
thereof  as  cannot  in  the  meantime  be  dischar^ged 
for  want  of  funds."    The  truster,  oontemplatiii^  a 
rise  of  rent  on  the  estate  of  Breda,  gave  power  to 
his  trustees  to  borrow  money  to  pay  these  l^aciea, 
but  this  was  to  be  done  without  trenching  on  the 
widow's  income,  which  is  to  continue  to  be  the 
amount  of  the  rents  of  Breda  under  the  existingr 
leasee.      It   appears  that  the  trustees  took   the 
opinion  of  counsel  (the  late  Mr  Bobert  Jamieeon, 
advocate)  on  the  subject  of  providing  for  these 
two  sums  of  £25  each,  and  that  he  was  of  opi- 
nion that    these  were  to  be  a  burden  on   Uie 
widow  only  till  there  should  be  a  surplus  sufficient 
to  pay  them.     He  accordingly  recommended  the 
trustees  to  borrow  £1000  and  pay  the  legacies, 
thus  relieving  the  widow  of  the  bnraen.     Between 
the  date,  when  the  rents  of  Breda  increased  so  as 
to  enable  the  trustees  to  borrow  and  pay   the 
legacies,  and  the  date  of  pajrment,  there  was  a 
surplus  of  annual  revenue,  unless  tiie  trust   is 
charged    with   the    amount    of    meliorations  to 
tenants    under    existing    leases.      These    soma 
the  accountant  has  calculated,  and  resumed  as  at 
the  date  of  ascertaining  whether  before  borrowing 
the  sum  for  payment  of   the  legacies   there  was 
a  surplus  revenue,  and  whcth^  in  consequence 
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thereof  the  interest  on  the  l^^acies  was  not  a 
charge  on  the  widow. 

I  am  of  opinion  that  the  sum  of  £7,  Os.  lO^d., 
which  has  Seen  charged  against  the  widow  an- 
noally  till  1847,  ought  not  to  he  so  charged.  AX- 
though  it  may  he  quite  possible,  now  that  the 
impruvements  hare  been  xnade  and  the  amount  of 
meliorations  ascertained,  to  calculate  their  amount 
al  the  date  in  question,  yet  I  think  that  they  were 
not  then  existing  debts  to  any  extent.  They 
were  not  onlv  indefinite  and  uncertain,  but  they 
mij^t  never  have  existed  at  alL  In  any  view, 
they  were  not  due  till  the  termination  of  the 
leases;  but  that  is  not  idl,  tiie  improvements 
might  never  have  been  made,  and  no  debt  of  the 
nature  of  a  repayment  of  meliorations  would  then 
have  arisen.  l^iooking  to  the  languase  of  this 
trust-deed,  and  to  the  evident  intention  of  the 
truster  to  secure  his  widow  in  the  enjoyment  of 
the  full  rents  of  Breda  under  the  existing  leases, 
aud  not  to  burden  her  with  the  interest  of  these 
legacies,  if  they  could  be  otherwise  provided  for, 
I  nave  come  to  the  conclusion  that  it  will  not  do 
now,  after  the  lapse  of  years,  to  adjust  the  accounts 
in  this  maimer,  so  as  to  employ  the  surplus  rent 
in  payment  of  anticipated  aud  uncertain  meliora- 
tions, and  thus  to  throw  the  interest  of  the  lega- 
cies on  the  widow,  which  is  in  my  view  con- 
trary to  the  intention  of  the  trust-deed.  I  there- 
fore think  that  the  Lord  Ordinary's  interlocutor, 
ill  BO  far  as  it  deals  with  the  second  head  of  the  fifth 
objection  for  Farquharsou  of  Whitehouse,  and  the 
tecond  head  of  the  fourth  objection  for  Mr  Duncan, 
should  l)e  recalled,  and  that  the  sum  of  £7,  Os. 
lOJd.  per  annum  should  not  be  deducted  from 
the  widow's  liferent  or  debited  to  the  trustees  in 
accounting  The  principle  which  I  have  now 
explained  is  also  axiplicabie  to  the  first  head  of  the 
fifth  objection  for  Whitehouse,  and  the  first  head 
of  the  fourth  objection  for  Mr  Duncan. 

The  next  question  relates  to  the  deduction  of  the 

Sablic  burdens  on  the  Mansion-House  and  Mains  of 
reda  from  the  widow's  liferent,  being  the  third 
head  of  the  fifth  objection  for  Farquharson  of 
Whitehouse,  and  the  third  head  of  the  fourth 
objection  for  Mr  Duncan. 

The  widow  was  entitled,  under  the  trust-deed, 
to  the  "  free  life!<ent  of  the  whole  lands  of  Breda, 
or  possession  of  all  or  any  part  thereof."  The 
trustees  left  her  in  possession  of  the  mansion- 
house  and  mains,  and  accounted  to  her  for  the 
rents  of  the  rema  Jider  of  the  estate  ;  and  in  ap- 
portioninff  the  annual  burdens,  tiiey  charged 
against  the  widow  the  proportion  thereof  appli- 
cable to  the  lands  let,  but  not  the  proportion  appli- 
cable to  the  mansion-house  and  mains  of  which  she 
was  in  possession.  This  mode  of  apportionment 
was  objected  to  by  Fan^uharson  of  Allargue.  The 
accountant  was  of  opmion  that  the  words  '*  free 
liferent  **  do  not  mean  that  the  stipend  and  other 
public  burdens  should  not  be  deducted,  and  that 
the  mansion-house  and  mains  of  which  the  widow 
was  in  possession  was  in  no  different  position  than 
the  remainder  of  the  estate,  of  which  she  received 
the  rents.  He  accordingly  save  effect  to  Allargue's 
objection,  and  apportioned  the  burdens  annually 
between  the  widow  and  the  eeneral  trust,  accord- 
ing to  the  amount  of  rent  enjoyed  by  each,  includ- 
ing in  the  widow's  portion  the  estimated  annual 
vslue  of  the  mansion-house  and  mains  as  taken 
from  the  valuation  roU  of  the  county. 

This  apportionment  has  been  objected  to  by 
Farquharson  of  Whitehouse  and  Mr  Duncan,  and 
the  Lord  Ordinary  has  repelled  their  objections, 
and  concurred  with  the  accountant. 


The  trustees  alic^  that,  it  being  doubtful 
whether  the  widow  was  bound  to  pay  any  of  these 
burdens,  they  effected  a  compromise  with  her, 
whereby  she  agreed  to  pay  a  proportion  of  the 
bunlens  corresponding  to  the  rents  she  received, 
but  not  to  the  nouse  and  lands  in  her  possesion. 

I  am  not  able  to  say  that  this  compromise  or 
a^^reement  has  been  legally  instructed,  although 
there  are  some  imlications  of  arrautfemants  tending 
thereto,  which  make  it  not  improbable  that  there 
was  such  a  compronuae  of  a  question  which  the 
trustees  considered  as  attended  with  doubt  and 
callinff  for  adjustment.  lam,  however,  satisfied 
that  tne  trustees,  taking  advice  from  a  very  emi- 
nent counsel,  and  proceeding  in  the  bona  fide 
management  of  the  trust-estate,  acteil  on  such 
agreement  or  uuderstandin^,  and  settled  with  the 
widow  annually  on  the  footing  of  apportioning  the 
burdens  in  the  manner  which  they  have  explauiod. 

I  am  disposed  to  think  that,  after  many  years  of 
thid  bona  fide  administration  of  the  trust  and  ac» 
tuai  payments  to  the  widow  in  accordance  with  an 
understanding,  if  not  an  agreement,  on  the  subject, 
the  trustees  cannot  now  hb  called  on  to  repeat  and 
restore  to  the  estate  the  amount  of  these  annual 
burdens,  on  the  sround  that  they  oucht  to  have 
been  deducted  Irom  the  widow's  li&rent.  The 
matter  was  one  on  which  an  adjustment  in  order 
to  avoid  a  dispute  was  not  unnatural  or  injudi- 
cious. Whether  that  adjustment  stood  on  an 
agreement  or  compromise,  or  on  a  mere  under- 
standing, does  not  clearly  appear  ;  but  at  least  it 
was  accepted  and  acted  on  m  good  faith.  If  it  is 
to  be  now  disturbed,  I  think  that  the  question 
should  be  tried,  not  between  the  oojector, 
Allargue,  and  the  trustees,  but  between  the  ob- 
jector and  the  widow,  to  whom  the  over-payments, 
if  made  beyond  her  just  claims,  were  made  by  the 
trustees  in  b*»Mfide^  aud  on  an  understanding  with 
her. 

On  this  point,  therefore,  I  am  of  opinion  that 
the  interlocutor  of  the  Lord  Ordinary  repelling  the 
thirtl  head  of  the  fifth  objection  for  Farquharson 
of  Whitehouse,  and  the  tlurd  head  of  the  fourth  ob- 
jection for  Mr  Duncan,  should  be  recalled,  and  the 
apportionment  of  the  public  burdens  niade  by  the 
trustees  should  be  sustaincil,  and  the  objection  of 
Allargue  to  that  apportionment  be  repelled  accord- 
ingly ;  but  that  Farquharson  of  AUargne  is  en- 
titled to  obtain  an  assignation  from  the  trustees  to 
any  right  they  have  to  repetition  of  tiie  amount  of 
these  annual  burdens  from  the  widow.  The  seventh 
objection  for  Mr  Duncan  has  been  conceded,  and 
the  interlocutor  falls  to  be  altered  accordingly. 

I  am  not  aware  that  there  are  any  other  points 
on  whidi  the  parties  have  desired  a  judgment  at 
present.  Great  part  of  the  Lord  Ordinary's  judg- 
ment has  been  left  without  objeetion  ;  some  con- 
cessions have  been  judiciously  made  ;  and  pro- 
bably the  decision  of  the  points  to  which  I  have 
adverted,  with  a  remit  to  the  Lord  Ordinary  to 
proceed  further  in  the  cause,  is  all  that  can  be 
done  at  present. 

Agent  for  Mr  Duncan— Thomas  Banken,  S.3.C. 

Agents  for  Allargue — Morton,  Whitehead,  & 
Groig,  W.S. 

A^t  for  Whitehouse— John  Robertson.  S.8.0. 

SECOND  DIVISION. 

C0MMIS8I0NKUS  OF  POLICE  OF  LEITH 
V.  CAMrBELL  AND  OTHERS,  /s, 
Cttneral  FoUce  and  Improvement  Art  1862 — •/tm'.f- 
diction — Sheriff,    tfurisdiction  of  Sheriff  under 
sections  396  and  397  of  Act,  final  and  privative. 
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The  Conimissioners  of  Police  for  the  Burgh  of 
Leith,  acting  under  **The  General  Police  and 
Improvement  (Scotland)  Act,  1862,"  gave  notice 
in  terms  of  that  statute  to  the  eifect  that  North 
Junction  Street,  North  Leith,  being  a  private 
street  in  the  meaning  of  the  Act,  and  not  being 
properly  paved  and  levelled,  it  was  their  intention 
to  have  this  done  at  the  expense  of  the  owners  of 
the  property  fronting  or  abutting  on  the  street, 
and,  after  a  conference  with  the  proprietors, 
they  issued  an  order  to  that  effect.  Against  this 
order  certain  of  the  proprietors  appealed  to  the 
Sheriff,  who  held  that  the  street  was  not  a  private 
one,  and  the  above  order  was  therefore  annulled. 

llie  Commissioners  thereafter  brought  the  pre- 
sent action  of  declarator  and  reduction  against  the 
ONvners  of  lands  fronting  or  abutting  on  North 
Junction  Street  for  the  purpose  of  having  it 
found  and  declared  that  it  was  a  private  street  in 
the  sense  of  the  Act ;  that.it  was  not  sufficiently 
levelled,  Ac. ;  that  it  should  be  lawful  to  the  pur- 
suers to  have  it  so  levelled,  &c.,  as  a  private 
street ;  and  further,  that  the  interlocutors  of  the 
Sheriff  should  be  reduced,  in  so  far  as  they  could 
be  pleaded  as  a  defence  to  the  other  conclusions. 

Under  the  General  Police  Act,  public  streets  are 
repaired,  &c.,  at  the  expense  of  the  community  ; 
whereas  private  streets  are  provided  for  in  these 
respects  by  the  contribution  of  the  proprietors  of 
tenements  fronting  or  abutting  on  them. 

The  appeal  to  the  Sheriff  is  provided  for  by 
sections  396  and  397  of  the  Act,  and  in  reference 
thereto  it  is  declared  by  the  latter  section  that 
appeals  are  to  be  "  disposed  of  summarily,  and  the 
decision  of  the  Sheriff  shaU  in  all  cases  be  final 
and  conclusive,  and  not  subject  to  review  by  sus- 
pension, reduction,  or  advocation,  or  in  any  manner 
of  way." 

By  seetion  197  similar  provisions  are  made  with 
regard  to  the  finality  of  the  Sheriff's  judgments, 
and  by  section  437  it  is  provided  that  all  decisions 
declared  by  the  Act  to  be  final  **  shall  not  be  sub- 
ject to  be  set  aside  or  reviewed  or  affected  by  any 
Court  or  judicature,  upon  any  ground  or  in  any 
manner  of  way  whatever." 

The  present  action  was  brought  upon  the 
grounds  that  the  Sheriff  had  exceeded  his  powers 
in  not  sistin£  process  to  allow  of  a  declarator  being 
brought  to  otetermine  the  question  whether  Junc- 
tion Street  was  a  private  street ;  that  he  had  pro- 
nounced his  judgment  without  allowing  a  proof  or 
making  due  inquiry,  and  that  he  had  not  applied 
his  mind  to  the  matter. 

The  defenders  pleaded  preliminarily  against  satis- 
fying the  production,  res  judicata,  and  want  of 
jurisdiction.  These  pleas  were,  however,  repelled 
so  far  as  preliminary,  and  a  record,  under  which  the 
pleas  of  parties  were  repeated,  having  been  made 
up,  and,  parties  having  oeen  heard,  Ix>rd  Ormidale 
(Ordinwy)  upon  15th  February  1866  found  that 
the  action  as  laid  was  not  competent  or  maintain- 
able in  this  Court,  and  to  that  effect  dismissed  the 
action,  and  found  the  pursuers  liable  in  expenses. 
In  a  note  his  Lordship  said : — 

"The  summons  in  this  case  contains  both  de- 
claratory and  reductive  conclusions.  The  latter, 
however,  from  the  manner  in  which  they  are 
libelled,  are  contingent  upon  and  insisted  in  merely 
in  aid  of  the  former.  If,  therefore,  the  declaratory 
conclusions  cannot  be  maintained — and  the  Lord 
Ordinary  thinks  thev  cannot,  either  with  or  witii- 
out  the  aid  of  the  reductive  conclusions — ^it  follows 
that  the  action  is  not  maintainable  as  regards 
either  set  of  conclusions.  The  Lord  Ordinary  is 
also  of  opinion  that  the  reductive  conclusions  of 


the  action,  even  if  they  could  be  dealt  with  apart 
and  independently  of  the  declaratory  conduaions, 
could  not  be  maintained. 

**  The  first  declaratory  conclusion  appears  to  the 
Lord  Ordinary  to  be  manifestly  nothing  more  than 
a  declarator  in  the  abstract,  separate  from,  and 
independent  of  any  consequent  right  in  the  pur- 
suers, or  any  practical  object  or  purpose,  as  to  the 
meaning  of  a  public  statute.  But  such  a  declara- 
tor has  been  repeatedly  held  to  be  incompetent — 
Todd  and  Higginbotham  v,  Burnet,  7th  March 
1854,  16  D.  794 ;  Gifford  r.  TraUl,  8th  July  1829, 
7  S.,  864;   and  Lyle,  Ac,  v.  Balfour,  17th  Nov. 

1830,  9  S.,  22. 

*'  The  second  declaratory  conclusion  is  sabstan- 
tially  to  the  same  effect,  and  exposed  to  the  same 
objection.  Supposing,  however,  that  it  oould  be 
held  that  there  are  imported  into  it  elements  of  a 
practical  nature  not  in  the  first  conclusion,  the  in- 
competency is  not  thereby  obviated.  For,  if  it  be 
true  that  the  street  in  question  '  is  not,  together 
with  the  footways  thereof,  sufficiently  levelled, 
paved,  or  causewayed  and  flagged,  to  the  satisfac- 
tion  of  the  pursuers,  as  Commissioners  of  Police 
foresaid,'  the  question  at  once  occurs — ^Why  do 
they  not  proceed  to  dischaige  their  statutory  duty 
in  the  way  and  manner  provided  by  the  Act  ? 
which  is  certainly  not  hy  raising  an  action  of  de- 
clarator in  this  Cfourt — ^Thomas  v,  Keating  &  Co., 
18th  July  1855,  17  D.  1133.  A  decU^ator  to  the 
effect  that  a  street  'is  not  levelled,  paved,  or 
causewayed  and  flagged  to  the  MiU/action  of  (he 
pureuerSf*  seems  to  be  not  only  a  very  anonuUous, 
but  a  very  absurd  proceeding. 

"  The  third  or  remainingdeclaratory  oondamon 
is,  in  the  view  of  the  Lom  Ordinary,  equally  in- 
competent as  the  others,  and  his  remarks  in  refer- 
ence to  the  second  conclusion,  are  applicable  alike 
to  this  third  conclusion. 

'*  It  is  plain,  indeed,  that  the  pursuers  have  re- 
sorted to  the  present  action  of  declarator,  in 
order,  if  possible,  to  get  over  the  barrier  interposed 
by  the  Sheriff's  judgment,  which  stands  against 
them.  But,  as  the  Sheriff's  judgment  is  by  the 
statute  declared  to  be  final,  and  not  reviewable  in 
any  way  or  on  any  ground  whatever,  the  pursuers 
cannot  be  allowed  to  do  covertly  and  indirectly 
what  they  could  not  do  avowedly  and  directly  by 
any  of  the  ordinary  and  recognised  modes  of  review. 
Nor  can  it  avail  the  pursuers  to  ai^e  that,  be- 
cause the  Sheriff  has  stated,  in  the  form  of  a 
declaratoi^  finding,  the  ^ound  on  which  he  pro- 
ceeded, his  judgment  is  m  excess  of  lus  powers, 
and  therefore  reducible— Hall  v.  Grant,  19th  May 

1831,  9  Sh.  612.  And,  at  any  rate,  the  present  is 
not  a  proper  action  brought  for  the  purpose  of 
setting  aside  a  judgment  ofthe  Sheriff,  irreKularly 
or  illegally  pronounced,  leaving  it  open  to  him  to 
|;ive  judgment  of  new  in  due  and  correct  form.  It 
is,  on  the  contrary,  an  action  of  declarator  in  this 
Court,  of  matters  competent,  as  the  Lord  Ordinary 
thinks,  to  the  Sheriff  alone,  and,  as  has  been 
already  remarked,  the  reductive  conclusions  ap- 
plicable to  the  Sheriff's  judgment  are  introduced 
merelv  to  clear  the  way  in  the  event  of  that  being 
thought  necessaxy  for  the  exercise  of  the  jurisdic- 
tion of  this  Court  undd:  the  declaratory  conclu- 
sions. 

*'  It  would  be  a  singular  result  of  the  General 
Police  Act  in  (Question,  if,  as  was  contended  for  by 
the  pursuers,  it  were  to  be  held  necessary  or  com- 
petent, in  reference  to  streets  or  any  other  of  the 
numerous  subjects  to  which  it  relates,  to  precede 
its  enforcement  by  a  declarator  in  the  Supreme 
Court  of  its  meaning  and  application.     The  Lord 


Digitized  by 


Google 


18G7.] 


The  Scottish  Iaiw  Reporter. 


135 


Ordinary  cannot  think  that  such  a  oonrse,  leading, 
it  might  be,  to  great  oppression,  is  either  neces- 
sary or  competent.  It  appears  to  him,  on  the 
contrary,  to  be  opposed  alike  to  the  policy  and 
provisions  of  the  Police  Act  in  question,  and  to 
authority— Balfonr  v.  Malcolm,  4th  March  1842,  1 
Bell's  Appeal  Cases,  p.  153 ;  and  Smeaton  v.  Com- 
missiofners  of  Police  of  Burgh  of  St  Andrews,  17tb 
May  1865,  3  Macpherson,  816.  The  latter  of 
these  cases  arose  under  and  in  reference  to  the 
General  Police  Act  here  in  question;  and  the 
circumstance  that  it  related  to  dnunage  while  the 
present  case  relates  to  streets,  cannot  affect  the 
principle  of  decision. 

"The  Lord  Ordinary  is  not,  however,,  to  be 
understood  as  holding  that,  in  no  drcumstanoes, 
can  a  Sheriffs  judgment,  in  reference  to  such 
matters  as  those  now  in  dispute,  be  reviewed  and 
set  aside  by  this  Court  on  the  ground,  for  example, 
amongst  others  that  might  be  sugp^ested,  of  excess 
of  power.  But,  in  the  present  instance,  neither 
excess  of  power,  nor  any  other  sufficient  ground 
of  reduction,  is  averred.  All  that  the  pursuers 
•ay  against  the  Sheriffs  judgment  is — (1)  That 
he  pronounced  it  without'  allowing  a  proof,  or 
making  due  inquiry ;  and  (2)  that  he  did  not 
'  apply  his  mind  to  the  matter. '  What  the  latter, 
as  a  reason  of  reduction,  precisely  means,  the  Lord 
Ordinary  does  not  profess  to  understand,  and  it 
was  not  explained  to  him.  So  far,  however,  as 
he  can  judge,  it  is  nothinff  but  a  vague  expression 
likely  enough  to  be  used  by  every  party  dissatis- 
fied with  an  adverse  judgment,  and  is,  in  no  view 
that  can  be  taken  of  it,  an  allegation  that  could 
be  sent  to  probation,  or  otherwise  sustained  as 
a  relevant  challenge  of  a  decree  which  is  declared 
by  statute  not  to  oe  reviewable.  So  also,  of  the 
very  general  statement,  that  the  Sheriff  pro- 
nounced his  judgment  without  formally  allowing 
a  proof.  Having  regard  to  the  fact  that  the  pur- 
suers (io  not  say  that  they  asked  for  a  proof,  and 
the  further  fact  that  they  do  not  state  what  mate- 
rials and  information  the  Sheriff  had  before  him, 
or  that  these  were  not  amply  sufficient  to  enable 
him  to  advise  the  case,  theXord  Ordinary  cannot 
think  that  the  allegation  that  he  had  not  allowed 
a  proof,  especially  when  it  is  not  said  that  any 
was  adied,  could,  in  any  view  of  the  case,  be 
sustained  as  a  ground  of  reduction.  The  Sheriff, 
it  must  be  presumed,  had  the  benefit  of  all  the 
materials  and  information  which  the  pursoers 
themselves  possessed,  when  they,  in  tbe  first 
instance,  and  before  the  appeal  to  the  Sheriff  was 
taken,  disposed  of  the  matter  without  any  formal 
aUowanoe  of  proof. 

"The  case)  of  the  Edinburgh  and  Glau^ow 
Railway  Company  v.  Lord  Hopetoun,  1st  July 
1840,  2  D.  1256,  and  Erskine  r.  Kerr,  15th 
l>ecember  1867,  20  D.  277,  cited  and  relied  on  hy 
the  pursuers,  do  not  appear  to  the  Lord  Ordi- 
nary to  be  applicable  to  the  circumstances  of  the 
present  case. 

The  Commissioners  reclaimed,  but  to-day  the 
Court  held  that  they  had  no  jurisdiction  to  enter- 
tain the  action,  and  dismissed  it. 

The  LoBD  Justice-Clkhk  said— The  question 
intended  to  be  raised  by  this  action  is  whether  a 
certain  street  in  the  burgh  of  Leith,  called  Junc- 
tion Street,  is  or  is  not  a  private  street  in  the  sense 
of  the  General  Police  and  Improvement  Act.  The 
question  we  have  to  determine  is,  whether  we 
have  jurisdiction  to  entertain  that  matter.  The 
Lord  Ordinary  has  found  it  not  competent  or 
maintainable  in  this  Court,  and  he  has  dismissed 


the  action.  The  first  reason  assigned  by  his  Lord- 
ship is,  that  the  reductive  conclusions  depend  upon 
the  declaratory,  and  that  the  latter  can't  be  main- 
tained. His  Lordship  states,  however,  an  inde- 
pendent ground  for  holding  that  the  declaratory 
conclusions  c^n't  be  maintained — ^that  they  appear 
to  ask  nothing  more  than  a  declarator  in  the 
abstract — one  separate  from  any  right  in  the  pur- 
suers— that  the^  involve  nothing  more  tban 
abstract  propositions.  Is  that  so  ?  What  is  the 
thing  sought  to  be  found  and  declared?  It  is 
that  North  Jimction  Street  is  a  private  street  in 
the  sense  of  the  Act.  Now,  while  it  is  quite  in^ 
competent  to  have  a  declarator  of  a  proposition  in 
a  statute,  this  is  not  that.  The  Act  defines  what 
shall  constitute  a  private  street ;  and  the  difference 
between  the  provisions  of  the  statute  and  this  de- 
claratory conclusion  is,  that  though  the  predicate 
is  the  same  in  both,  the  subjects  are  different. 
The  statutory  subject  is,  "any  road,  street,  or 
place  within  the  bursh  (not  being,  &c.)  used  in  a 
certain  way,"  which  has  not  been  before  the  adop^ 
tion  of  the  Act  well  paved,  and  which  has  not  been 
maintained  as  a  pubnc  street.  The  subject  of  the 
action  is  North  Junction  Street.  Therefore  that 
reason  for  dismissing  the  action  is  clearly  insuffi- 
cient, and  this  appUes  to  the  other  declaratory 
conclusions  as  well  .as  the  first.  But  there  are 
other  grounds  of  judgment  involved  in  the  Lord 
Oidinary*s  note  which  raise  questions  of  great  im- 
portance. There  could  not  be  much  doubt  that 
the  question  as  to  Junction  Street  might  be  made 
the  subject  of  an  appeal  to  the  Sheriff.  The  Com- 
missioners are  to  assess  the  proprietors  adjoining 
for  the  repair  of  private  streets,  while  the  burden 
of  an  assessment  for  such  purpose  falls  upon  the 

r^ral  community  in  the  case  of  a  public  street. 
,  then,  the  Commissioners  assess  pnvate  proprie- 
tors for  the  purposes  of  a  public  street,  their  interest 
to  object  is  very  obvious,  and  their  risht  to  do  so  is 
equaUy  clear.  If  that  is  done,  wnat  does  the 
statute  say  the  parties  are  to  do  ?  Any  one  ag- 
grieved by  an  omer  of  the  Commissioners,  is  to 
apply  to  the  Sheriff.  His  recourse,  in  the  first 
instance  at  all  events,  is  to  the  Sheriff.  But 
though  the  Sheriff  has  jurisdiction,  two  questions 
may  DO  raised— Is  that  subject  to  review,  and  is  it 
a  privative  jurisdiction  ?  With  r^gird  to  the  first 
of  these  questions,  I  tiiink  the  397th  section  is 
conclusive  against  the  competency  of  review,  be- 
cause it  say^Hl^  Lordship  here  read  the  portion 
of  the  clause  above  quoted).  So  that  any  reduc- 
tion of  the  SherifTs  judgment,  upon  the  sronnd 
that  he  has  gone  wrong,  is  plainly  excluded  if  he 
had  riffht  to  try  the  question,  which  I  cannot 
doubt  he  had.  The  only  remaining  question,  then, 
is  whether,  supposing  the  Sheriff  to  have  ^ne 
altogether  wrong — ^to  have  misread  the  Act— it  is 
competent  to  come  here  with  an  action  of  declara- 
tor with  a  view  to  have  new  p^*oceedings  instituted 
and  Junction  Street  dealt  with  afresh.  A  distinc- 
tion of  very  fireat  importance  arises  here  between 
CMCS  in  which  this  Court  has  an  antecedent  juris- 
diction and  those  in  which  it  has  not.  In  the 
former  class  of  cases,  very  express  words  are  re- 
quired to  take  it  away,  in  the  latter,  it  is  much 
easier  to  infer  that  it  is  not  intended  to  be  con- 
ferred. Now,  the  matters  in  question  are  things 
of  buighal  police,  with  which  this  Court  has  nothing 
to  do  ;  ana  the  object  of  the  General  Police  Act 
was  to  make  the  proceedings  under  it  summary  and 
final.  On  these  munds,  f  think  that  it  is  the  fair 
construction  of  this  Act,  not  only  that  there  shall 
be  no  review  of  the  Sheriff's  judgments,  but  that 
his  jurisdiction  is  privative.     An  illustration  of 
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the  (lifltinctioii  I  have  been  drawing  is  to  be  found 
in  the  case  of  Miller,  5  S.  765  (N.£.) 

Then  the  only  remaining  question  comes  to  be, 
has  the  Sheriff  exceeded  his  jurisdiction  ?  What- 
ever opinion  we  might  entertain  on  the  merits  of 
the  question  involt-ed,  it  is  clear  that  the  Sheriff 
committed  no  excess  of  jurisdiction.  I  propose 
that,  substantially,  we  should  adhere. 

Lord  GowAK  said— My  opinion  may  be  stated 
in  a  few  words.  The  proceedinfls  before  the  Sheriff 
were  regularly  taken  before  the  statutory  judga 
T^e  S97th  and  437th  sections  of  the  Act  protect 
his  jud^ent  from  review.  No  reductioa  can  be 
entertained,  and  the  declaratory  conclusions,  as 
ancillary  to  the  reductive,  must  fail  with  them. 
I  look  upon  this  action  as  a  covert  attempt  to 
obtain  review.  I  think  the  fifth  paragraffti  ot  the 
liord  Ordinary's  note  (**  It  is  plain,  indeeil,"  &c, 
down  to  ''jurisdiction  of  this  Court  under  the 
declaratory  conclusions")  contains  reasons  enough 
for  the  decision  of  this  case. 

Lord  Brnholmb— I  can't  00  along  with  the  Lord 
Ordinary's  judgment  on  the  first  sround  upon 
which  it  is  rested,  as  the  object  of  this  action  is 
the  application  of  a  general  descriptive  clause  of 
the  statute  to  a  particular  subject.  Nor  can  I 
think  that  this  action  seeks  to  have  an  abstract 
proposition  declared  in  the  sense  of  one  of  no  inte- 
rest to  the  parties.  The  ground  upon  which  my 
opinion  that  this  is  an  incompetent  action  proceeds 
is,  that  the  Sheriff's  jurisdiction  is  final  and  priva- 
tive. I  think  it  would  be  very  inconvenient  were 
it  final  and  not  privative. 

Lord  Nbavbs — I  concur  that  the  subject  of  this 
suit  is  not  an  abstract  question,  and  with  all  your 
Lordships  upon  the  incompetency  of  this  action. 

Judgment  accordingly,  dismissing  the  action, 
and  finding  the  pursuers  liable  in  additional  ex- 
penses. 

Counsel  for  the  Pursuers— The  Solicitor-General 
and  W.  Ivory.     Agent— William  Mitchell,  S.S.C. 

Counsel  for  the  Defenders— The  Lord  Advocate, 
Clark,  Pattison,  and  A.  Moncrieff.  Agents- 
James  Lamond,  S.S.C.,  and  Scott  Moncrieff  & 

BONES  r.  MORRISON  AND  OTHERS. 


JSxecutor—Nezt  o/Km—TUl«  to  Office— Title  to  sue 
andinmsl  in  an  Action^ Exception  to  Title— Re- 
pretetUatireaof  Next  of  Kin^A  Oeo.  IV.,  cap. 
98,9ec.  1.  Held  by  Lord  Baix»ple  (acquiesced 
in  and  approved  of),  that  an  objection  by  a 
debtor  of  an  executry  estate  to  the  title  of  the 
executors  upon  the  ground  that  they  did  not 
possess  the  character  ascribed  to  them  in  the 
decree-dative  could  nut  be  sustained  by  way 
of  exception.  Held  (alt.  Lord  Ormidale)  that 
next  of  kin,  or  the  representatives  of  such, 
were  entitled  to  the  ofBce  of  executor,  though 
not  beneficially  interested  in  the  estate,  in  the 
absence  of  competition. 

This  was  an  action  at  the  instance  of  persons  de- 
signing themselves  executricee-dative  qua  surviv- 
ing next  of  kin  of  a  Mrs  John  Maclaurin  against 
the  trustees  acting  under  the  will  of  the  deceased 
John  Maclaurin.  The  conclusions  of  the  action 
were  for  count,  reckoning,  and  payment  with  re- 
gard to  one-half  of  the  goods  in  communion  betwixt 
Mr  and  Mrs  Maclaurin  at  the  date  of  her  death. 

Mrs  Maclaurin  died  on  Gth  September  1825, 
childless  and  intestate.  The  pursuers. were  her 
nieces,  and  produced  as  their  title  a  decree-dative 
in  their  favour  as  executrices-dative  qua  surviving 
next  of  kin  of  her,  dated  7th  October  1864.     Mrs 


Maclaurin  was  survived  by  her  husband,  who 
died  in  1838.  He  left  a  settlement  dated  in  18:»7, 
under  which  the  defenders  are  trustees. 

The  pursuers  say  that  by  Mrs  Maclaurin's  death 
as  aforesaid  one-half  of  the  goods  in  communion 
devolved  upon  her  next  of  kin,  and  that  the  same 
is  now  vested  in  them,  and  falls  to  be  reoover««l 
and  administered  by  them.  They  admit  that  at 
the  date  of  Mrs  Maclaurin's  death  they  were  not 
her  next  of  kin,  and  that  her  nearest  of  kin  then 
was  their  mother,  Mrs  Bone,  who,  they  further 
admit,  yrsB  survived  by  their  father,  Mr  Bone, 
who  ia  now  also  dead.  The  pursuers  further  say 
that  they  are  the  next  of  kin  of  their  father  mm 
well  as  of  their  mother. 

The  defenders,  on  the  other  hand,  averred  that 
the  pursuers  did  not  represent  any  of  those  whu 
were  next  of  kin  to  Mrs  Maclaurin  at  the  time  of 
her  death,  for,  on  the  assumption  that  Mrs  Bone, 
their  mother,  had  such  a  claim,  it  was  transferretl 
to  her  husband  iure  mariti.  They  t^eref(»re 
pleaded — Ist,  As  the  pursuers  do  not  represent  tLe 
parties  who  were  Mrs  Maclaurin's  next  of  kin  at 
ner  death,  they  are  not  beneficially  interested  in 
her  succession.  2d,  The  pursuers'  title  as  liljelled 
in  the  summons  bein^  not  only  unsupported  but 
contradicted  by  their  averments  on  record,  tlie 
action  should  be  dismissed. 

In  their  original  defenoes,  the  defenders  bad 
stated  a  preliminary  plea  in  these  terms — "  Tlic 
pursuers  nave  no  title  to  sue.  They  do  not  repre- 
sent the  parties  who  were  Mrs  Maclaurin's  next  of 
kin  at  her  death. "  This  plea  was  upon  27th  J  one 
18ft5  repelled  by  the  Lord  Ordinary  (Barcaple)"  as 
an  objection  to  the  title  to  sue,"  and  this  judgDMut 
was  acquiesced  in. 

Parties  having  been  heard  upon  the  c1o8«m1 
record,  and  the  first  two  pleas  in  law  above 
quoted.  Lord  Ormidale  (Orduiary)  sustained  tlie 
same,  and  dismissed  the  action,  and  found  the  de- 
fenders entitled  to  expenses.  In  a  note  his  Loi-d- 
ship  said — 

*'  The  pursuers  have  brought,  and  now  maintam, 
this  action  *as  executrices'  dative  qua  *  surviving 
next  of  kin  of  the  deceased  Mrs  Arabella  Bell  or 
Maclaurin.'  Such  is  their  title,  and  their  only 
title  libelled ;  and  they  conclude  for  count, 
reckoning,  and  payment  of  the  amount  of  the 
goods  in  communion  betwixt  Mrs  Bell  or  Mac- 
laurin and  h«r  husband  at  the  deaUi  of  the  former 
in  1825. 

*  *  In  answer,  however,  to  stat.  6  for  the  defenders, 
it  is  admitted  that  '  at  the  time  of  Mrs  Maclaurin's 
death,  the  present  pursuers  were  not  among  her 
next  of  kin,  her  sister,  Mrs  Alice  B^  or  Bone,  the 
mother  of  the  pursuers,  beinx  then  alive.'    The 

Eursuers  go  on  also  to  admit  Uiat  at  '  Mrs  Mac- 
turin's  death  the  pursuers'  mother  was  married, 
and  that  she  was  survived  by  the  pursuers'  father, 
who  died  a  few  years  ago.'  The  pursuers  no  doubt 
further  add  that  they  are  executrices  and  next  of 
kin  of  their  father,  as  well  as  their  mother,  and 
that  the  interest  which  fell  under  their  father's 
jus  mariU  devolves  on  them.- 

"  Now,  in  the  first  pbtce,  the  Lord  Ordinary 
holds  it  to  be  clear  that  the  pursuers  can  take  no 
benefit  in  the  present  action — in  the  summons  in 
which  they  expressly  state  that  they  sue  as  the 
next  of  km  or  executrices  dative,  not  of  their 
father  or  mother,  but  of  Mrs  Madaurin,  who  ap- 
pears  to  have  been  their  aunt— from  the  allega- 
tion introduced  for  the  first  time  into  their  revised 
condescendence  that  they  are  also  executrices  and 
next  of  kin  of  their  father  and  mother,  in  support 
of  which  they  have  neither  Ubelled  nor  procluced 
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any  docree-dati  vc  op  other  title  whatever.  Iiuleed, 
the  Lonl  Ordinary  might  have  been  warranted  in 
Bustainiug  the  defeiiden'  ninth  plea  in  law,  which 
IB  to  the  effect  that  as  the  Tmrsuers'  claim  as  ex- 
ocatricee  of  their  father  and  mother  was  incompe- 
tently introduced  at  adjustment,  it  could  not  be 
regarded  at  all ;  but  he  has  thought  it  unnecessary, 
and  better  not  to  do  so,  as  the  mere  allegation  that 
the  mursuers  are  next  of  kin  to  their  father  and 
mother,  as  well  as  their  aunt,  may  be  said  to  have 
been  called  for  and  made  in  consequence  of  the 
statement  in  the  defences. 

'^  If,  then,  the  allegation  by  the  pursuers  in  the 
revised  condescendence,  that  they  are  the  next  of 
kin  of  their  father  as  well  as  their  mother,  cannot 
cdther  atld  to  or  detract  from  their  right-an  I  title  as 
libello'l,  the  question  comes  to  be,  whether  that 
alleged,  right  and  title  are  sufficient,  in  the  face  of 
the  admissions  of  the  pursuers  in  their  answer  to 
the  6th  article  of  the  defenders'  statement  of  facts. 
The  Lord  Ordinary  is  of  opinion  that  they  are  not, 
in  respect  that  by  the  statute  4  Geo.  IV.,  cap.  08, 
sec.  1,  all  the  right  to  the  goods  in  commumon  in 
question,  as  now  claimed  by  the  pursuers,  must  be 
held  to  have  vested  without  continnatiou  in  their 
mother,  Mrs  Bone,  and  been  transmitted  from  her 
to  her  husband  jure  mariti.  Nor  can  the  Lord 
Ordinary  hold  it  to  be  of  any  materiality  that  the 
pursners  have  produced  a  decree-dative  m  support 
of  their  title  as  cxecutrices  and  next  of  kin  of  their 
Mint,  Mrs  Maclanrin,  as  the  claim  or  debt  in  ques- 
tion is  no  longer  in  honU  d^aticll  of  her,  but  has 
passed  to  her  sister,  Mrs  Bone,  and  from  her  to 
her  husband.  A  decree-dative  being  at  any  rate 
only  an  inchoate  proceeding,  can  in  no  view  give 
efficacy  to  a  title  which,  on  the  pursuers'  own 
showing  and  admission,  is  both  in  fact  and  law  in- 
applicable to  the  circumstances  of  the  case. 

**  For  an  illustration  of  the  manner  in  which  the 
statute  4  Geo.  IV.,  c  98,  has  been  held  to  ope- 
rate in  circumstances  involving  the  same  prin- 
ciples as  the  present  case,  reference  is  made  to  the 
case  of  Mann  or  Smith  and  Husband  i'.  8hands, 
9th  Fob.  1830,  8  Sh.  468." 

The  pursuers  reclaimed. 

A.  R.  Clark  and  Watson,  for  them,  main- 
tained that  the  pursuers  were  entitled  to  insirt  in 
the  action  ;  that  the  defenders  could  not  f^t  be- 
hind the  decree-dative  by  way  of  exception  ;  that 
they  were  entitled  to  the  office  of  executor 
whether  beneficially  interested  in  the  succession  or 
not,  and  although  they  were  not  next  of  kin  to  the 
defunct  at  the  date  of  her  death.  But,  further, 
they  were  beneficially  interested,  as  upon  Mrs 
Maclanrin's  deatii  the  right  to  one-half  of  the 
goods  in  communion  devolved  upon  Mrs  Bone, 
and,  upon  the  death  of  the  latter,  upon  them. 

GiPFORD  and  Orb  Patrkson,  for  the  defenders, 
maintained  that  the  pursuers  having  admitted  on 
record  that  they  were  not  next  of  kin  to  Mrs 
Maclanrin  at  the  date  of  her  death,  could  not 
maintain  the  action  in  that  character.  The  decree- 
dative  was  a  mere  inchoate  proceeding,  which  if 
the  pursuers'  admissions  were  correct  could  not 
be  completed  by  confurmation  in  the  character 
libelled.  The  pursuers  had  made  up  no  title  as 
"representatives  of  next  of  kin."  That  was  not 
the  title  founded  on  in  the  summons,  and  even  as- 
suming the  pursuers  to  possess  that  character,  it 
could  not  aid  them  in  maintaining  the  present 
action.  The  right  to  Mrs  Maclaurin's  estate  be- 
ing transmitted  to  the  representatives  of  her  next 
of  kin  at  the  time  of  her  death,  the  defender 
would  not  be  in  safety  to  pay  to,  and  were  not 


bound  to  litigate  with,  the  pursuers.     Frith  r. 
Buchanan,  3d  March  1837. 

At  advising. 

The  Lord  Justigr-Clerk— The  title  libelleil 
by  the  pursuers  is  that  of  execmricen-ilative  qua 
surviving  next  of  kin  of  the  deceased  Mrs 
Maclaunn,  and  that  title  is  supported  and  proved 
by  the .  production  of  a  decree-dative  in  their 
favour,  but  a  preliminary  objection  was  taken, 
which  was  the  first  plea  in  law  in  the  original 
defences,  that  the  pursuers  had  no  title  to  sue  as 
they  did  not  represent  the  persons  who  were  Mrs 
Maclaurin's  next  of  kin  at  ner  death.  The  Lord 
Ordinary  repelled  that  pica,  and  his  judgment 
was  acquiesced  in.  The  meaniuff  of  that  plea  1 
take  to  be  either  that  the  decree-oative  proceeded 
on  a  false  allegation  of  fact,  or  that  though  true 
in  respect  of  the  fact  on  which  it  proceeded,  it 
didn't  entitle  the  pursuers  to  be  confirmed.  The 
meaning  of  that  plea  is  very  material  in  the  deter- 
mination of  the  question  now  raised.  1  rather 
apprehend  that  what  was  meant  was  that  tlic 
pursuers,  under  4  Geo.  IV.,  c.  98,  being  what 
they  are,  representatives  of  next  of  kin,  were  iK»t 
entitled  to  sue  for  or  recover  the  estate  of  an  in- 
testate. If  that  was  the  meaninff  of  the  plea,  the 
decision  upon  it  would  exclude  tne  pleas  now  sus- 
tained by  the  Lord  Ordinary.  But  as  there  may 
be  some  doubt  as  to  that  having  been  its  mean- 
ing, I  am  very  willing  to  take  the  other  Wew — 
that  it  was  intended  that  the  parties  did  not  possess 
the  character  ascribed  to  them  by  the  commissar^-. 
In  that  view  there  can  be  no  doubt  of  the  pro- 
priety of  the  Lord  Ordinary  repelling  the  plea. 
The  idea  of  reducing  the  decree  of  a  Court  of 
competent  and  privative  jurisdiction  and  sustain- 
ing such  a  plea  ope.  exceptionU  would  have  been 
altogether  out  of  the  question.  After  that  plea 
was  repelled,  a  record  was  made  up,  and  two 
pleas  have  been  stated  which  we  must  assume  not 
to  be  the  same  as  that  repelled,  -or  they  would 
not  have  been  stated  again.  These  are  pleas  not 
against  the  pursuers'  title  to  sue,  but  to  insist  and 
prevail  in  the  conclusions  of  the  action.  Now,  as 
regards  the  first  of  these  pleas,  it  seems  to  me  to 
proceed  on  this  assumption  that  a  person  not 
beneficially  interested  in  the  estate  of  a  defunct 
cannot  be  confirmed.  That  I  think  is  a  mistake. 
The  second  plea  says,  that  because  of  the  facts 
admitted  on  record,  the  pursuers  cannot  in  point  of 
fact  have  a  title  to  insist.  That  I  think  proceetls 
upon  the  same  mistake  as  is  the  foundation  of 
the  first  plea.  It  is  said  that  the  pursuers  are 
the  children  of  one  of  the  next  of  kin  of  the  inte?i- 
tate,  but  that  the  marriage  of  their  mother,  wlio 
was  the  next  of  kin  transferred  by  the  assigna- 
tion implied  by  marriage,  the  richt  to  the 
estate  of  the  defunct  to  her  husband,  and  that 
her  representative  in  that  was  necessarily  her 
husband,  and  those  claiming  through  him  ;  and, 
therefore,  the  pursuers,  as  not  beneficially  inte- 
rested in  the  estate  of  the  defunct,  could  not  be 
lawfully  confirmed,  and  cannot  now  insist  in  this 
action.  What  is  the  position  of  these  ladies,  the 
pursuers  ?  Upon  the  decease  of  Mrs  Maclanrin, 
their  mother  was  her  next  of  kin.  They  call 
themselves,  or  are  so-called  by  the  commissary, 
"surviving  next  of  kin  of  Mrs  Maclanrin." 
Now,  this  is  perhaps  not  a  very  accurate  dc- 
scription  of  those  coming  in  place  of  next  of  kin  ; 
but  the  meaning  is,  the  remaining  existing 
kindred  nearest  to  the  intestate.  Supposing  that 
to  be  so,  the  only  remaining  objection  to  their 
title  to  insist  is,  that  it  is  said  they  are  not  benefi- 
cially  intei-estcd  in  the  defunct's   estate.     Now, 
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is  it  so  in  point  of  fact?  The  right  to  it  was 
vested  in  their  mother,  transferreil  to  her  husband 
jure  Tnaritif  and  remained  vested  in  him  atunte 
fruUrimonio.  But  what  happened  on  the  dissolu- 
tion of  the  marriage  ?  Was  there  not  a  division 
of  the  goods  in  communion — one-half  going  to  tO^ 
children  of  the  deceasing  wife— so  that  they  came 
to  their  right  as  representatives  of  their  mother  to 
the  extent  of  one-half  ? 

But  even  supposing  they  were  not  beneficially 
interested  in  the  defunct's  estate,  I  am  disposed  to 
hold  that  their  right  of  kinship  gives  them  a  title 
to  be  confirmed.  No  doubt  our  law  has  of  late 
disregarded  propinquity  as  against  persons  bene- 
ficially interested  in  the  succession.  But  that  has 
only  been  when  there  has  been  &  competition. 
[His  Lordship  then  referred  to  the  practice  in  the 
15th  and  16tn  centuries,  and  referred  to  the  Act 
1540,  cap.  120,  as  showing  that  the  office  of  execu- 
tor did  not  necessarily  belong  to  the  hceres  in 
mobilibuSf  and  explained  that  it  was  known 
historically  that  that  Act  had  been  extended  in 
its  operation  to  the  estates  of  persons  of  full  ace. 
Beneficial  interest  was  not  a  necessa^  title  under 
that  Act  to  obtain  confirmation.  His  Lordship 
thereafter  referred  to  the  further  history  ot,  and 
legislation  with  regard  to,  the  office  down  to  the 
beginning  of  the  seventeenth  century,  to  show 
that,  so  far  as  it  went,  it  was  never  thought 
to  be  necessarily  attached  to  beneficial  succes- 
sion, or  in  other  words  that  a  beneficial  inte- 
rest gave  the  only  title  to  the  office.  His  Lord- 
ship then  proceeded]  —  This  view  is  confirmed 
in  a  very  strong  way  by  Mr  Erskine,  ii.  2.  3, 
where  he  plaimy  distinguishes  betweeii  those 
called  execitt4)rs  because  they  are  next  of  kin,  and 
those  so  called  because  they  administer  the  estate. 
And  again,  in  iii.  9.  32,  he  says — *'  By  the  former 
practice  so  great  attention  was  given  to  the  dis- 
tinction already  stated  between  the  office  of  execu- 
tor and  the  right  of  succession,  that  a  universal 
legatee,  if  he  was  not  also  appointed  executor  bv 
the  deceased,  was  not  admitted  into  the  office  if 
either  next  of  kin,  widow,  or  creditor  appeared  to 
oppose  him,*  &c.  Now  that  practice  of  refusing  to 
confirm  a  universal  disponee  as  against  the  next  of 
kin  (who  could  not  of  course  have  been  interested 
in  the  succession)  lasted  down  till  past  the  middle 
of  last  century.  It  was  only  then  that  the  prac- 
tice was  changed  by  the  solemn  judgment  of  this 
Court  in  the  case  of  Crawford  (Jan.  19,  1755, 
F.C.  1.  125,  M.  3818).  But  although  that  juilg- 
ment  determined  that  a  universal  disponee  was 
preferable  to  the  next  of  kin,  it  did  not  determine 
that  the  next  of  kin,  though  not  beneficially  in- 
terested, had  no  title  to  the  office  of  executor.  I 
have  no  doubt,  if  the  records  of  the  Commissary 
Courts  were  examined,  it  would  be  seen  that  the 
title  of  kinship,  though  not  good  as  against  a 
universal  disponee  or  a  creditor,  has  been  thought 
perfectly  sood  in  the  absence  of  any  one  showmg 
a  preferable  title. 

The  objection  with  which  1  have  been  dealing  is 
one  stated  by  a  debtor  to  the  executry  estate,  not 
by  one  who  could  have  competed  with  the  execu- 
tors for  the  office.  Therefore,  unless  the  defenders 
could  make  out  that  the  pursuers  could  not  give 
them  a  good  discharge  for  the  debt,  they  are  not 
entitled  to  challenge  their  title,  and  I  must  repeat, 
that  having  ex  fade  a  good  title,  it  cannot  be  chal- 
lenged ope  exceptioniSf  whatever  may  be  the  law 
as  to  the  necessity  for  the  pursuers  confirming  be- 
fore decree  or  extract.  The  title  is  also  good  in 
fact  as  well  as  ex  facie.  The  pursuers  are  pos- 
sessed of  a  character  to  entitle  tne  Commissary  to 


confer  the  title.  This  objection  has  been  stated  to 
their  insisting  in  the  action.  It  may  be  that  they 
must  confirm  before  dischaige,  and  for  aught  I  see, 
the  defenders  may  yet  contend  that  the  pursuers 
can't  get  decree  as  having  no  beneficial  interest  in 
a  decreet  These  are  questions  as  to  the  pursuers* 
right  to  prevail  to  a  judgment  upon  which  I  g^ve 
no  opinion  at  present.  But  with  regard  to  the  title 
to  insist  in  this  action,  I  think  the  two  pleas  sus- 
tained by  the  Lord  Ordinary  ill-founded,  and  that 
we  ought  now  to  repel  them  in  so  far  as  they  con- 
tain an  objection  to  the  pursuers  proceeding  with 
this  action. 

The  other  Judges  concurred  in  opinions  of  con- 
siderable length. 

The  Court  therefore  recalled  the  Lord  Ordinary's 
intei'locutor,  and  repelled  the  defenders*  two  pleas, 
with  expenses  since  the  date  of  the  Lord  Ordinary's 
interlocutor. 

Agent  for  Pursuers — L.  M.  Macara,  W.S. 

Agents  for  Defenders— J.  &  A.  Peddie,  W.S. 

DUKE   OF   BUCCLEUCH   r.   COWAN   AND 
0THE118  {ante,  vol.  ii.  p.  2o3). 
Property — Private  Stream— Pollution — Upper  ami 
Lower  Heritors^  Bill  of  Exceptions.     In  ad- 
vising a  bill  of  exceptions  to  the  ohai^  of  a 
Judge,   Held,  affirmmg  the  charge— I.  That 
an  upper  proprietor  is  not  entitled  to  dis- 
charge anything  into  the  stream    so  as  to 
render  it  unfit  for  its  primary  purposes.     2. 
That  a  use  of  the  river  for  secoinlary  pur- 
poses may  be  prescril)ed.     3.  That  a  lower 
proprietor  coinplaiuiug  of  the  pollution  of  the 
river  as  it  passes  through  his  land  is  entitled 
to  a  verdict  against  every  upper  proprietor 
who  can  be  praveil  to  have  materially  contri- 
buted to  the  pollution.     Exceptions  against 
the    refusal    to  give    special  directions  dis- 
allowed. 
The  bill  of  exceptions  in  this  case,  in  which  a 
discussion  took  place  sometime  previously,   was 
advised  to-day. 

The  Lord  Justice-Clerk  at  the  trial  had  given 
the  following  directions  to  the  jury  : — His  Lord- 
ship said  that,  in  point  of  law,  there  was  a  marked 
and  important  distmction  between  the  rights  of  pro- 
prietors on  the  banks  of  a  public  river  and  those  of 
proprietors  on  the  banks  of  a  private  stream  ;  that 
the  public  rivers  of  this  country  are  vested  in  the 
Crown  for  pubhc  purposes,  and  the  uses  which  the 

Eroprietors  or  innabitants  on  their  banks  may 
ave  of  the  water  are  entirely  subordinate  to  these 
public  purposes  ;  but  in  a  private  stream  the  bed 
of  the  stream  is  the  property  of  the  owner  of  the 
lands  on  the  banks  ;  that  he  is  entitled  to  the  full 
and  uncontrolled  use  of  the  water  as  it  passes 
through  his  property,  subject  only  to  the  condi- 
tions that  he  shall  suffer  it  to  pass  undiminished 
in  quantity,  and  unimpaired  m  quality,  to  his 
neignbours  below ;  that  these  conditions,  how- 
ever, are  necessarily  subject  to  some  modifica- 
tions, because  even  in  ordinary  uses  of  water 
there  is  a  certain  unavoidable  consumption  of 
the  body  of  the  water,  and  that  it  is  impos- 
sible to  prevent  running  streams  from  receiving 
impurities  to  some  extent  from  natural  causes, 
and  from  causes  incidental  to  the  presence  of 
inhabitants  on  their  banks ;  but  that  an 
upper  proprietor  is  not  entitled  to  throw  im- 
purities, and  especially  artificial  impurities,  into 
the  stream  so  as  to  pollute  the  water  as  it  passes 
through  the  estate  of  a  lower  proprietor  ;  that  the 
lower  proprietor  is  entitled  to  complain  of  such 
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pollution  as  renders  the  water  unfit  for  primary 
purposes  ;  but  that  it  will  be  a  good  defence 
against  suc^  a  complaint  that  the  stream  has  been 
from  time  immemorial  devoted  to  secondary  pur- 
poses, such  as  manufactories,  so  as  to  supersede 
and  abrogate  the  primary  purposes.  That  it  is 
not  indispensable  for  each  of  the  pursuers  to  prove 
that  any  one  of  the  mills  would  of  itself,  if  all  the 
other  mills  were  stopped,  be  sufficient  to  pollute 
the  river  to  the  effect  of  creating  a  nuisance  to  him ; 
that  it  ia  sufficient  to  entitle  a  parsuer  to  a  verdict 
on  any  one  of  the  issues  to  prove  that  the  river  is 
polluted  by  the  mills  belonging  to  the  defenders 
generally,  to  the  effect  of  producing  a  nuisance  to 
him,  and  that  the  defenders  in  tlutt  issue  materi- 
ally  contribute  to  the  production  of  the  nuisance 
to  him  ;  but  it  is  indispensable  for  each  ])ursuer  to 

Srove  that  the  river  is  polluted  by  the  mills  of  the 
efenders  so  as  to  produce  a  nuisance  to  him  inde- 
pendently of  the  production  of  any  nuisance  to  the 
other  pursuers,  or  either  of  them,  and  that  each 
of  the  defenders,  against  whom  he  asks  a  verdict, 
nmterially  contributes  to  the  production  of  such 
nuisance  to  him. 

The  following  directions  were  asked  by  the  de- 
fenders, and  having  been  refused,  exception  was 
taken  against  said  refusal : — 

1.  That  the  law  does  not  regard  trifling  incon- 
venience ;  that,  in  determining  the  question  raised 
in  the  issues,  time,  locality,  and  all  the  ciroum- 
stances  should  be  taken  into  consideration  by  the 
jury ;  and  that  in  districts  where  great  works  have 
been  erected,  which  are  the  means  of  developing 
the  national  wealth,  persons  are  not  entitled  to 
stand  on  extreme  rights,  or  complain  of  every 
matter  of  annoyance. 

2.  That  under  the  terms  of  the  tack  of  the  car- 
pet manufactory,  granted  by  Lord  Milville  to 
Henderson  A  Widnell  in  1847,  Lord  Melville  is 
responsible  in  this  question  with  the  defenders  for 
the  use  which  has  been  made  of  the  water  by  his 
tenants. 

3.  That  under  the  terms  of  the  tack  of  the  car- 
pet manufactury,  granted  by  Lonl  Melville  to 
Whytock  k  Company  in  1834,  Lord  Melville  is 
responsible  in  this  question  with  the  defenders  for 
the  use  which  has  oeen  made  of  the  water  by  his 
tenants. 

4.  That  none  of  the  pursuers  is  entitled  to  a 
verdict  against  any  one  defender  unless  the  jury 
shall  be  of  opinion,  in  point  of  fact,  that  the 
matter  discharged  by  sucn  defender  into  the  river 
pollutes  the  river  within  the  property  of  such 
pursuer  to  his  nuisance. 

5.  That  if  the  jury  are  satisfied  that  the  primary 
uses  of  the  water  are  destroyed  at  Melville  and  at 
Dalkeith  with  the  consent,  or  with  the  acquies- 
cence of  the  pursuers,  by  causes  arising  below  St 
Leonard's  Mill^  for  which  none  of  the  defenders 
are  responsible,  they  must  find  for  the  •  defenders 
on  all  the  issues  as  far  as  regards  the  Duke  of 
Buocleuch  and  Lord  Melville. 

D.  V.  MoNCBXirF  and  A.  Moncrikff  in  support 
of  the  bill  of  exceptions. 

Lord  Adyogatb,  Shand,  and  Johnston  for  the 
pursuers. 

At  advising. 

Lord  Cowan  was  of  opinion  that  the  direction 
of  the  presiding  Judge  to  the  jury  were  sound  in 
law,  and  further,  that  he  had  done  rightly  in 
refusing  to  ffive  all  or  any  of  the  specific  directions 
asked  oy  the  defenders.  The  distinction  drawn 
hetweesD.  public  and  private  streams,  and  the  state- 
ment of  Ukw  as  to  the  use  which  riparian  proprie- 
tors were  entitled  to  make  of  the  water,  were 


unexceptionable  in  themselves,  and  had  received 
the  sanction  of  many  decisions  since  they  were 
first  defined  in  the  Lochrin  case,  as  decided  in  this 
Court  in  1791,  and  in  the  House  of  Lords  in  1792. 
The  exception  to  the  second  part  of  the  charee 
rested  upon  this  fallacy,  that,  because  a  certain 
act  did  not  of  itself  amount  to  a  nuisance,  though 
it  materially  contributed  to  its  production,  the  act 
was  therefore  a  matter  of  legal  right,  lliis  pro- 
position was  opposed  both  to  law  and  common 
sense,  and  wouta  be  most  dangerous  in  its  conse- 
quences. With  regard  to  the  first  diiection  asked, 
so  far  as  it  was  not  idle  and  uimecessary,  it 
was  unsound  in  itself  and  inapplicable  to 
the  ciroumstances  of  the  case.  It  was  not 
true  that  a  nuisance  became  legal  if  such  nuis- 
ance was  a  public  benefit ;  and  further,  the  manu- 
factures in  question  were  not  carried  on  for  the 
public  benefit,  but  for  private  profit.  There  was 
no  definition  ffiven  as  to  what  was  meant  by  "ex- 
treme rights,  and  the  only  effect  of  making  such 
a  vaffue  statement  as  this  part  of  the  direction 
would  lu^ve  been  to  distract  the  mind  of  the  jury 
from  the  main  question.  As  to  the  second  and 
third  directions,  they  were  not  such  as  to  meet  the 
case,  which  it  was  the  avowed  intention  of  the 
defenders  to  lay  before  the  jury ;  it  could  only 
proceed  on  the  assumption  that  the  carpet  manu- 
factories were  of  themselves  a  nuisance  apart  from 
and  irrespective  of  the  paper-works  ;  ana,  second- 
ly, that  tne  use  made  by  the  tenants  of  the  water 
was  authorised  by  Loid  Melville,  so  as  to  mtike 
him  responsibla  There  was  no  evidence  that 
these  manufactories  were  such  a  nuisanoe.  On  the 
contrary,  the  whole  evidence  went  to  show  that 
the  esparto  grass  was  the  principal  if  not  the  sole 
cause  of  nuisance ;  and  it  was  a  monstrous  thing 
to  say  that  one  nuisance  could  not  be  ffot  rid  of 
because  of  the  existence  of  another,  lue  fourth 
direction  had  already  been  disposed  of  in  the 
Judge's  chaise.  The  fifth  direction  was  objection- 
able — ( 1 )  Because  no  time  was  specified  as  to  when 
the  primary  purpose  of  the  water  was  destroyed  ; 
(2)  because  the  jury  had  been  already  told  that,  if 
there  had  been  a  prescriptive  usaffe  of  the  water 
for  secondary  purposes,  this  would  be  sufficient  to 
entitle  them  to  find  for  the  defenders— if  it  meant 
any  more  than  this,  it  ought  to  have  been  the  sub- 
ject of  A  special  issue  ;  and  (3)  because  the  pur- 
suers were  entitled  to  proceed  against  all  the 
sources  of  nuisance.  The  case  would  have  been 
different  if ,  as  in  the  case  of  the  Lochrin  bum,  the 
river  had  been  allowed  to  become  a  common 
sewer,  so  that  the  removal  of  another  nuisance 
would  have  been  useless  and  unprofitable.  That 
was  not  the  case  here. 

The  other  Judges  concurred. 

The  Lord  Justici^-Clrrk,  in  so  doing,  stated 
that  he  wished  to  explain  that  the  directions  in  law 
now  before  them  were  not  all  the  directions  which 
he  had  given  to  the-  jury,  but  only  such  as  had 
been  excepted  to ;  that  the  two  portions  of  hischar^  e 
had  not  been  delivered  in  immediate  juxtaposition  ; 
that  the  only  reason  why  he  had  thought  it  neces- 
sary to  define  the  difference  between  a  public  an<l 
a  private  stream  was  that  the  defenders'  counsel 
hid.  stated  to  the  jury  that  there  was  no  such  dis- 
tinction. With  ream  to  the  directions  which  he 
bad  been  asked,  and  had  refused,  to  give,  he  was  not 
at  liberty  to  modify  or  alter  them  ;  and  as  they 
stood,  they  appeared  to  him  to  be  all  either  un- 
sound or  misleading,  or  both. 

Exceptions  disallowed. 

Agents  for  Pursuers— J.  &  H.  G.  Gibson,  W.S. 

Agents  for  Defenders — White-Millar  k  Robson, 
S.S.C  ;  Menries  &  Coventry,  WrS»  j 
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FIRST      DIVISION. 

REPORT  OF  ACCOUNTANT  OP  COURT  IN 
RANNIE'S  FACTORY. 

Factor  Loco  Tutoris — yew  Appointment — Cautioner 
for  former  Factor,  Held  inexpedient,  but  not 
incompetent,  to  appoint  the  cautioner  for  a 
former  factor  to  be  the  factor  loco  tutoris  to  a 
pupil. 

R.  W.  Rannie  was,  on  2d  November  1865,  ap- 
pointed to  be  factor  loco  tutoris  to  D.  W.  Rannie, 
and  having  found  caution,  he  entered  on  the  duties 
of  his  office.  His  cautioner  was  David  Mackenzie, 
solicitor,  Perth.     R.  W.  Rannie  died  on  I9th  Feb. 

1865,  and  David  Mackenzie  was,  on  11th  December 

1866,  appointed  his  successor,  on  the  application 
of  the  nearest  relatives  on  both  sides  of  the  pupil. 
In  the  petition  for  his  appointment  it  had  not  been 
noticed  that  he  had  Ijeeu  cautioner  for  the  former 
factor.  Upon  12th  November  1866  the  Accountant 
of  Court  (under  the  Pupils'  Protection  Act,  12  and 
13  Vict.,  cap.  51)  reported  the  fact  to  the  Junior 
Lord  Ordinary  for  direction,  or  for  such  other 
action  as  his  Lordship  might  deem  proper,  stating 
that  it  was  the  duty  of  vie  succeeding  factor,  in 
cases  like  the  one  m  hand,  to  see  that  his  pre- 
decessor's actings,  intromissions,  and  management 
had  been  correct  and  satisfactory,  and  that  it 
seemed  proper  that  the  person  discharging  the 
preceding  factor's  representatives  and  cautioner 
should  hAve  no  beneficial  interest  in  the  discharge. 

Upon  14th  December  1866  the  nearest  relatives 
of  the  pupil  on  both  sides,  having  been  mformed 
of  the  report  by  the  Accountant,  represented 
that  they  had  the  most  perfect  confidence  in 
Mr  Mackenzie,  who,  as  brother-in-law  of  the 
pupil's  father,  had  the  fullest  knowledge  of 
his  affairs,  and  who,  in  respect  of  the  former 
factor's  (his  father-in-law)  inability,  hxid  actu- 
ally managed  the  estate  for  him,  *  and  had 
so  acquired  a  complete  knowledge  of  it.  The 
accounts  of  the  late  factor  had  been  examined  by 
the  Accountant  of  Court  and  found  correct,  and 
the  representatives  of  the  late  factor  did  not  ask 
for  a  discharge  (and  were  willing  to  give  in  a 
minute  to  that  effect)  till  the  pupil  came  of  ace, 
upon  receiving  a  receipt  for  the  amount  brought 
out  by  the  Accountant  upon  his  accounts.  These 
last  mentioned  facts  were  stated  in  answers  for  Mr 
Mackenzie,  which  he  was  allowed  to  give  in,  in 
reply  to  the  Accountant's  report. 

After  considering  the  report  and  answers  and 
hearing  parties,  the  Lord  Ordinary  (Mure)  recalled 
Mackenzie's  appointment,  and  appointed  another 
factor. 

Mackenzie  reclaimed,  and  the  nearest  relatives 
aforesaid  coujoined  themselves  with  him  in  the  re- 
claiming note,  in  which  was  craved  a  recal  of  the 
Lord  Ordinary's  interlocutor,  and  that  it  should 
be  found  that  no  sufficient  cause  for  the  removal 
of  Mackenzie  had  been  alleged. 

It  was  conceded  that  the  new  factor  appointed 
by  the  Lord  Ordinary  was  qualified  for  the  office. 

The  Court  unanimously  held  that  there  was  no 

S'ound  for  disturbinx  the  interlocutor  of  the  Loni 
niinary  ;  that,  while  it  was  oompetent,  it  was,  in 
the  general  case,  inexpedient  that  a  cautioner  for 
a  former  factor  diould  be  appointed  factor  ;  that, 
in  the  present  case,  the  new  factor  was  equally 
qualifiea  to  dischai^  the  duties  of  the  office  ;  and 


that,  although  the  objection  resolved  very  much 
into  a  technicality  in  respect  of  the  cautioner's 
qualifications,  it  was  on  the  whole* better  to  adhere 
to  the  general  rule. 

Counsel  for  the  Accountant— Mr  H.  J.  Moncreiff. 

Counsel  for  Mackenzie— Mr  Gifford.  Agents  — 
Thomson  k  Dickson,  W.S. 

TASKER  17.  8HAWS  WATER  COMPANY. 
ObliQiUion— Implement— Dameujes-^ParliaMentarif 
Company  —  Director.  A  company  having 
agreed  to  sell  heritable  property  to  one  of  its 
directors  on  a  representation  by  him  that  it 
belonged  to  the  company,  and  the  comiiaiiy 
having  afterwards  ascertaineil  that  it  did  not 
belong  to  it,  and  declined  to  grant  a  convey- 
ance—Held (diss.  Lord  Ardniillan),  that  in 
the  circumstances  the  pursuer  was  not  entitled 
to  demand  implement  or  lUmages.  Opinion, 
per  Lord  Deas,  that  the  transaction  was 
illegal.  Opinion,  per  Lord  Ardmillan,  that  it 
was  not. 

This  was  an  action  of  declarator,  adjudication, 
and  damages,  at  the  instance  of  James  Tasker, 
merchant,  Greenock,  against  the  Shaws  Water 
Company,  brought  on  the  ground  that  the  com- 
pany had  refused  to  grant  him  a  conveyance  of  a 
certain  piece  of  land  on  the  west  side  of  Regent 
Street,  Gi*eenock,  which,  ho  says,  the  company 
agreed  to  sell  to  him  by  a  minute  of  sale.  There  was 
a  proposal  by  him  to  buy  and  an  agreement  by  the 
defenders  to  sell  But  when  the  deed  came  to  be 
ffrantei,  the  company  had  begun  to  entertain 
doubts  as  to  their  power  to  grant  an  effectual 
disposition  ;  to  doubt,  in  fact,  whether  the  ground 
in  question  reallv  lielonged  to  it.  In  conse- 
quence of  these  doubts,  certain  alterations  were 
ma:le  on  the  proposed  disposition,  to  the  effect 
that  the  company  could  not  hold  themselvee 
out  as  heritable  proprietors,  and  could  not  grant 
absolute  warrandice,  but  only  a  conveyance 
in  such  terms  as  were  consistent  with  the  right 
they  might  be  found  to  possess.  Tasker  struck 
out  these  alterations  on  the  draft  conveyance  ;  and 
it  was  when  matters  were  in  this  position  that  the 
present  action  was  raised.  It  concluded  that  it 
should  be  found  that  the  company  were  bound  to 
grant  a  disposition  in  the  usual  form,  or  that,  if 
they  failed  to  do  so,  they  should  be  found  liable 
in  damages,  and  that  adjudication  should  be 
granted  if  necessary.  The  company  defended  on 
the  ground  that  they  were  not  satisfied  that  they 
were  proprietors,  that  in  fact  they  were  not,  the 
piece  of  ground  really  belonging  to  Sir  Michael 
Shaw  Stewart.  They  also  said  that  Tasker  was  a 
partner,  indeed  vice-chairman  of  the  company,  at 
the  time  of  the  transaction,  which  was  tnerefore 
altogether  illegal  They  further  maintained  that 
they  had  been  led  into  the  transaction  by  his  mis- 
representation, that  he  had  had  long  experience  in 
the  affairs  of  the  company,  and  that  when  some 
members  were  dubious  as  to  their  property  in  this 

Eiece  of  ground,  and  put  the  Question  to  Tasker, 
e  had  assured  them  tnat  it  belonged  to  the  com- 
pany, and  so  led  them  into  the  difficulty. ' 

The  Lord  Ordinaiy  ( Jerviswoode),  on  the  motion 
of  the  parties,  and  before '  answer,  allowed  them  a 
proof,  which  was  led ;  and  thereafter  he  pro- 
nounced the  following  interlocutor : — 

"Edinburgh,  20th  March  1866.— The  Lord 
Ordinary  having  heard  counsel  and  made  avizan- 
dum, and  of  new  considered  the  record,  with  the 
proof  adduced,  productions,  and  whole  process, 
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1«/,  Sustains  the  objection  taken  on  psffe  36,  A  B 
of  the  print.  No.  94  of  process,  consideration  of 
-which  was  reserved  under  the  interlocator  of  28th 
February  last :  2d^  Finds  that,  at  the  time  when 
the  resolution  of  the  Shaws  Water  Joint  Stock 
Company  to  grant  to  the  pursuer,  under  an  appli- 
cation by  him  to  that  eff<Hst,  a  conveyance  or  feu- 
disposition  of  the  subjects  to  which  the  conclu- 
sions of  the  summons  have  relation,  was  adopted 
at  the  meeting  of  the  committee  of  management  of 
the  said  company  held  on  the  l^h  March  1863, 
the  pursuer  was  a  director,  and  was  deputy  chair- 
man of  the  directors  of  the  said  company  :  3</, 
That,  on  the  said  occasion,  the  pursuer  stated  that 
the  s.'ud  subjects  were  the  property  of  the  company, 
and  that  thereafter  the  resolution  was  carried  at 
the  meeting  to  grant  a  conveyance  of  the  subjects 
in  question  to  the  pursuer :  4//i,  Finds  it  not 
proved  as  matter  of  fact  that  the  said  subjects  are 
the  property  of  the  company,  and  finds  that  the 
same  are  claimed  on  the  part  of  Sir  Michael  Shaw 
Stewart,  as  belonging  in  pro^rty  to  him :  5^/i, 
Finds  that  the  pursuer  insists  m  the  assertion  of  a 
right  to  obtain  from  the  defenders  a  feu -disposition 
or  other  deed  of  conveyance  of  the  subjects,  oon- 
taiuintf  inter  alia  a  clause  of  absolute  warrandice, 
and  ouier  clauses  of  the  character  set  forth  in  the 
draft  feu-contract.  No.  44  of  process,  and  that  the 
defenders  decline  to  grant  any  deed  of  ccmveprance 
unless  limited  to  the  ertent  of  such  right  m,  or 
power  of  disposition  of,  the  subjects  as  they  may 
possess  :  Finds,  as  matter  of  law,  and  with  refer- 
ence to  the  facts  above  found  in  regard  to  the  rela-  | 
tion  in  which  the  pursuer  stood  to  the  company,  | 
and  the  part  which  he  took  in  promoting  the  re- 
solution of  the  company  to  convey  the  subjects  to 
himself,  that  he  is  barrod  from  insisting  in  the  con- 
dnsions  of  the  present  summons,  and  therefore 
sustains  the  defences,  dismisses  the  action,  and 
decerns  :  Finds  the  defenders  entitled  to  their  ex- 
penses of  process,  of  which  allows  an  account  to  be 
lod«^  and  remits  the  same  to  the  auditor  to  tax 
and  to  report.  ' '  Charles  Bai  luk.  " 

**yote, — The  agreement  to  which  the  company 
came  to  sell  the  subjects,  to  which  the  action  re- 
lates, to  the  pursuer,  was  carried  at  the  meetings 
-where,  as  appears  from  the  minutes,  the  pursuer 
was  not  ouiy  present,  but  at  which  he  took  an 
active  part ;  and  having  thus  aided  in  promoting 
his  own  object,  he  now  msists  on  the  company,  as 
snch,  granting  absohite  warrandice  of  the*  right,  in 
the  face  of  an  intimation  on  the  part  of  Sir  M. 
Stewart  that  he  claims  the  ground  m  question  as 
belimciug  to  him,  and  not  to  the  companv.  On 
tbe  wnole,  the  Lord  Ordinary  is  of  opinion  that  the 
pursuer  is  not  in  a  position  to  carry  his  case  to  so 
nigh  a  point  as  he  thus  proposes  to  do  ;  and  that, 
having  reference  to  the  dehcate  position  in  which 
he  stood  in  relation  to  the  company,  he  cannot 
well  demand  from  the  company  a  conveyance  of 
the  property  in  question,  excepting  in  such  terms 
as  may  secure  to  him  such  right,  if  any,  as  the 
company  truly  holds  ;  but  without  recourse,  under 
a  claim  of  warrandice,  in  the  event  of  the  ascer- 
tainment of  the  fact  that  he  was  himself  in  error 
in  asserting  the  right  of  the  company  to  convey. 

"C.  B.» 

The  pursuer  reclaimed. 

(Jlark  and  Lbe  were  heard  for  the  pursuer. 

Young  and  N.  C.  Campbell  for  the  defenders. 

At  advising, 

Lord  President— This  is  an  action  of  decla- 
rator and  damages  at  the  instance  of  Mr  Tasker 
against  the  Shaws  Water  Company,  and  the 
gronad  of  the  action  is  that  they  refused  to  grant 


to  him  a  conveyance  of  a  certain  piece  of  laud 
which  he  says  they  agreed  to  sell  to  him  by  a 
minute.  It  would  appear  that  there  had  been  a 
proposal  by  Mr  Tasker  to  purchase  from  the  com- 
pany, and  that  the  company  hail  agreed  to  sell  to 
Mr  Tasker,  the  piece  of  land  which  is  now  in 
question  ;  but  it  appears  that  by  the  time  the 
deed  came  to  be  granted,  the  company  had  doubts  ' 
of  their  power  to  give  an  effectual  conveyance 
to  Mr  Tasker.  They  had  doubts  as  to  whether 
the  property  really  belonged  to  them,  and  cer- 
tain alterations  were  made  upon  the  proposed  con- 
veyance-—alterations  to  the  effect  that  the  company 
did  not  hold  themselves  out  to  be  the  heritable  pro- 
prietors of  tlie  ground,  and  to  the  effect  that  they 
would  not  give  absolute  warrandice  to  Mr  Tasker, 
but  would  only  give  him  a  conveyance  in  accord- 
ance with  such  right  as  they  possessed.  We  have 
the  draft  of  the  conveyance  liere  with  the  altera- 
tions made  by  the  agent  for  the  company  upon 
it.  Mr  Tasker  disapproved  of  these  alterations, 
and  struck  them  out  of  the  revised  draft ;  and  in 
that  position  of  matters  he  has  brought  the  present 
action  concluding  a^^ainst  the  company,  that  they 
are  boimd  and  obliged  to  grant  to  hmi  a  convey- 
ance or  feu-disposition  of  the  subjects  in  question, 
&c. 

It  is  plain  that  this  action  is  brought  in  conse- 
quence of  the  difference  that  arose  as  to  the  terms 
of  the  deed  to  be  granted.  Mr  Tasker  repudiates 
the  alterations  that  are  proposed  by  the  company, 
and  he  brings  this  action  for  the  purpose  of 
having  a  deed  without  those  alterations,  but  in  ■ 
the  precise  terms  in  which  he  had  drafted  it. 
The  Shaws  Water  Company  defend  themselves 
against  that  demand,  and  say  that  they  are  not 
satisfied  that  they  are  the  proprietors  of  the 
ground— that,  on  tne  contranr,  they  believe  they 
are  not  the  proprietors  of  the  ground,  and  that 
from  the  invcutigations  they  have  made  they 
are  of  opinion  that  the  ground  is  not  any  part 
of  the  subjects  which  were  conveyed  to  them  by 
Sir  Michael  Stewart  hy  the  only  deed  which  gives 
them  right  to  ground  m  that  locality.  Mr  Tasker 
says  that  he  is  of  a  different  opmion — ^that  he 
thinks  the  ground  does  belong  to  them  ;  and  he 
says,  further,  that  that  is  no  reason  for  with- 
holding from  him  a  conveyance,  or,  at  all  events, 
not  a  reason  for  withholdm^  absolute  warrandice, 
that  they  have  sold  to  lum  property  to  which 
they  have  no  clear  title,  or  pernaps  no  title  at  ail, 
and  that  he  has  sustained  damage  by  not  setting 
a  conveyance.  The  reply  they  make  to  that  is, 
that  Mr  Tasker  was  the  vice-chairman  of  the  com- 
pany, and  that,  whilst  some  of  the  members  of  the 
company  were  consulting  as  to  whether  they  had 
a  right  to  dispose  of  this  property,  they  put  the 
question  to  Mr  Tasker,  who  had  had  Isrgp  experi- 
ence in  the  company — larger,  perhaps,  than  any 
of  them,  or  as  large,  at  any  rate,  because  he  had 
been  a  director  m>m  its  commencement — ^they 
asked  him  whether  that  property  really  belonaed 
to  them,  and  they  say  that  ne  assured  them  that 
it  did  belong  to  them.  They  say — **  We  were  led 
to  sell  it  upon  the  representation  of  Mr  Tasker  to 
that  effect,  and  we  are  not  responsible  for  any  mis- 
hap that  has  befallen  him  by  becoming  involved 
in  this  ;  for  it  is  he  that  led  U9  into  the  difiioulty, 
and  not  we  that  led  him  into  the  difficulty." 
They  further  say  that  the  transaction  is  alt<^[ether 
improper  and  incompetent,  inasmuch  as  Mr  Tasker 
was  a  director  of  the  company,  and  that  he  ought 
not  to  have  been  a  purchaser  of  part  of  the  pro- 
perty of  the  company,  even  assuming  it  to  be 
their  property.     It  appears  to  me  that  one  of  the 
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leading  questions— indeed,  the  leading  question  of 
the  case,  and  the  tirst  matter  for  inquiry,  taking 
it  step  by  step— is,  whether  this  property  does  or 
does  not  appear,  from  the  titles  before  us,  to  be 
part  of  the  subjects  which  were  conveyed  by  Sir 
Michael  Stewart  in  1826  to  the  Shaws  Water  Com- 
pany for  particular  purposes,  and  which  they 
were  warranted  in  conveying  to  Mr  Tasker.  The 
conveyance  by  Sir  Michael  Stewart  describes  the 
property  conveyed,  not  by  the  boundaries  of 
the  particular  subject,  but  it  is  generally, 
that  it  lies  along  a  certain  course  of  water, 
and  with  certain  limitations,  and  while  it  con- 
veys property  there  t-o  an  extent  not  exceeding 
seventy  acres,  to  be  disposed  of  in  the  way  there 
pointed  out,  it  contains  a  clause  to  the  effect  that 
if  any  part  of  the  property  is  not  used  in  the  way 
that  is  described  with  reference  to  the  particular 
lots  into  which  it  is  to  be  given  out,  every  portion 
of  it  which  is  not  given  out  in  the  way  the  deed 
prescribes  is  to  revert  to  Sir  Michael  That  con- 
veyance refers  to  a  plan,  and  that  plan  is  instruc- 
tive in  this  case.  At  the  same  time,  there  is  a 
certain  amount  of  confusion  introduced  into  the 
case  by  the  enumeration  on  the  plan  being  in  a 
different  order  from  what  it  is  in  the  convey- 
ance. The  conveyance  describes  the  plan  as  being 
numbered  from  right  to  left,  whereas  the  numbers 
on  the  plan  go  from  left  to  right,  and  in  that  way 
there  is  a  necessity  for  scrutinising  the  matter  a 
little,  in  order. to  see  what  is  the  real  meaning, 
but  I  think  that  when  we  do  scrutinise  it,  we  can 
have  no'tlsfficulty  in  arriving  at  the  real  meaning. 
I  have  no  cU)ubt  that  the  plui  produced  is  the 
plan  referred  to,  for  it  is  signed  as  relative  to  the 
disposition  ;  nad  the  Shaws  Water  Company  can- 
not dispute  i«,  I  think,  because  it  is  a  plan  which 
they  hold  to  be  part  of  their  title.  Now,  accord- 
ing to  that  title,  and  the  description  in  the  con- 
veyance, it  appears  that  Sir  Michael  boimd  himself, 
when  he  was  requireil,  to  grant  to  the  company 
the  fen-right  or  feu-rights  of  the  ground  to  l>e 
occupied  by  the  two  leiMs  or  ac^ueducts  mentioned 
in  a  certain  agreement,  **  and  of  as  much  ffround 
npon  or  alon^  the  sides  or  banks  of  the  said  leads 
as  should  not  m  whole  exceed  seventy  acres,  to  be 
selected  and  marked  off  in  lots  surrounding  each 
millstead  by  the  engineer  appointed  by  the  said 
company,  in  such  places  along  the  same  as  should 
be  most  convenient  for  millsl^ads,  and  of  as  much 
ground  surrounding  or  adjoining  each  millstead  for 
manager's  house  or  sarden,  or  other  uses  of  the 
said  mill,  not  exceemng  in  whole  for  any  one  mill- 
stead one  acre  and  a  huf  or  two  acres.  Then  it 
says  there  has  been  a  plan  prepared,  and  that  "  by 
the  said  plan  the  wat^  is  conducted  from  the  re- 
servoir in  one  lead  or  aqueduct  until  it  descends 
about  150  feet,  and  on  this  lead  there  are  five 
millsteads,  marked  Nos.  1,  2,  3,  4,  and  5, 
with  lots  of  ground  attached  to  each ;  that 
the  said  lead  or  aqueduct  then  divides  into 
two  brAnches,  one  leading  eastward  until  it  falls 
into  the  Dellinffbum,  and  the  other  leading  west- 
ward until  it  fails  into  the  Westbum."  Now,  it  is 
quite  plain  that  these  five  numbers,  1,  2,  3,  4,  and 
5,  being  at  a  place  where  the  lead  is  of  the  altitude 
here  described,  and  at  a  place  where  the  lead 
divides  into  two  branches,  one  leading  eastward 
until  it  falls  into  the  Dellinffbum,  and  the  other 
leading  westward  until  it  falls  into  the  Westbum, 
it  is  quite  plain  that  the  fiv«  lots  there  referred  to 
are  not  these  marked  in  the  plan,  1,  2,  3,  4,  and 
5,  but  are  those  that  would  have  been  so  marked  if 
the  enumeration  hail  commenced  at  the  opposite 
end,  and  therefore  they  come  to  be  those  marked 


on  the  plan  19,  18,  17,  16,  and  15.  Then  it  goes 
on  to  state  that  on  the  east  branch  there  are 
thirteen  millsteads  with  lots  of  ground  attached 
to  each,  marked  Nos.  6  to  18  inclusive — ^ihat  is  the 
branch  that  is  now  in  question  ;  and  on  the  west 
branch  there  are  twelve  millsteads  marked  Noe. 
19  to  30,  that  is  there  are  thirteen  in  addition  to 
the  five  that  are  mentioned  before,  upon  the  east 
branch.  Then  it  describes  the  purposes  for  which 
this  was  done.  It  sells  "  all  and  whole  the  lead 
or  aqueduct  leading  from  the  reservoir  formed  by 
the  said  company  on  the  Whiuhill  above  the  town 
of  Greenock,  and  which  lead  divides  into  branches 
as  before  mentioned,  one  falling  into  the  Delling- 
bum,  and  the  other  into  the  Westbum,  and  also 
the  millsteads  marked  off  along  the  banks  of  the 
said  bum,  and  branches  thereof,  being  thirty  in 
number,  of  which  the  first  five  are  situated  on  that 
part  of  the  lead  nearest  the  reservoir  before  it  di- 
vides into  two  branches,  and  have  each  double 
water  power  of  the]  reroaininff  numbers,  and  the 
next  thirteen,  being  marked  Nos.  6  and  18  inclu- 
sive, are  situated  pn  the  east  brancli  of  the  said 
lead  or  aqueduct  which  falls  into  the  Dellingbum  ; 
and  the  remaining  twelve  millsteads,  marked  Nos. 
19  and  30  inclusive,  are  situated  on  the  west 
branch  of  the  said  lead  which  falls  into  the  West- 
bum  ;  and  also  a  plot  of  ground  adjoining  to  and 
surrounding  each  of  the  said  first  five  millsteads, 
not  exceedmff  four  acres  to  each,  in  regard  these 
five  millsteads  have  double  water  power  ;  and  a 
plot  of  ffround  surrounding  each  of  the  remaining 
twenty-hve  millsteads  of  the  extent  specified  in 
the  said  plan,  but  which  shall  not  for  any  one 
millstead  exceed  two  acres."  And  they  are  au- 
thorised to  sub-feu,  sell,  or  dispose  of  the  sround 
in  thirty  lots,  each  lot  to  contain  one  mmstead 
marked  and  numbered  on  the  plan,  with  a  space 
of  ground  surronndins  the  same,  not  exceeding 
four  acres  for  each  of  the  first  Hve  millsteads,  ana 
not  exceeding  two  acres  for  each  of  the  remaining 
twenty-five  millsteads  ;  and  then  it  says  that  the 
company  or  their  sub-feuars  shall  only  be  entitled, 
on  each  of  the  thirty  millsteads,  to  erect  certain 
buildings. 

It  appears  to  me  from  that  conveyance,  and 
looking  to  this  plan,  that  there  were  just  thirty 
millsteads  which  were  to  be  the  subject  of  the 
proceedings  that  were  to  take  place,  and  each 
of  these  millsteads  was  to  have  a  plot  of  ground 
attached  to  it  of  limited  dimensions,  not  exceed- 
ing a  certain  amount.  It  might  be  less,  but  if 
it  was  less,  the  surplus  ground  was  to  revert 
to  Sir  Michael  Stewart.  Now,  Mr  Tasker  had  at 
that  time  a  inillstead  which  he  had  sicquired  from 
Sir  Michael  Stewart  previous  to  this  disposition 
by  Sir  Michael  to  the  company  ;  and  it  was  not, 
and  could  not  be,  in  that  view,  any  one  of  the 
thirty  millsteads  that  are  mentioned  on  this  plan. 
It  was  clearly  not  any  one  of  them.  It  was,  tnere> 
fore,  not  any  part  of  the  scheme  upon  which  this 
conveyance  was  constructed,  when  this  transaction 
took  place,  that  any  piece  of  around  comprehended 
in  that  conveyance  should  be  given  to  that  mill- 
stead which  belonged  to  Mr  Tasker,  because  the 
contemplation  was  that  the  ground  should  be 
given  to  thirty  millsteads  only,  which  thirty  mill- 
steads were  exclusive  of  that  one.  And  it  was  to 
be  to  thirty  millsteads,  to  be  acquired  from  the 
company  out  of  the  ground  so  feued — the  position 
of  the  millsteads  to  &  out  of  the  ground  so  feued, 
and  not  with  reference  to  millsteads  that  had  been 
erected  before.  Not  that  they  were  not  entitled 
to  supply,  water  for  various  purposes  ;  that  is  a 
different  matter  altogether  ;  but  that,  with  regard 
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to  the  groimd  to  be  civen  otit,  it  was  to  be  given 
out  to  them  in  the  different  lots  pointed  out  on 
this  plan  for  the  use  of  the  thirty  miilsteads  which 
are  there  pointed  out  and  mentioned  in  the  con- 
veyance, and  none  other.  Now,  here  I  think  that 
a  great  deal  of  diificulty  arises  in  holding  that  the 
company  have  any  power  to  convey  to  Mr  Tasker 
any  of  that  ground.  Further,  according  to  ihe 
description  of  the  ground  on  the  plan  as  marked 
here  and  the  lots  as  ^larkeil  here,  I  cannot  discover 
that  this  piece  of  ground  which  is  now  in  ques- 
tion, and  which  lies  almost  entirely  upon  the  north 
side  of  the  I>ellingburn,  at  the  place  where  it  is, 
and  lies  to  the  west  of  Regent  Street,  was  any 
part  of  what  was  intended  to  be  laid  out  in  lots  ; 
and  even  if  it  had  been  a  part,  I  think  there  was 
such  a  limitation  as  to  the  reversion  of  the  ground 
to  8ir  Michael  as  would  have  precluded  it  from 
^^  given  awav  for  another  purpose.  Now, 
applying  my  mind  as  I  best  can  to  this  conveyance 
anil  to  this  plan,  it  does  not  appear  to  me  that  the 
oi>mpany  had  a  control  over  this  piece  of  ground, 
or  a  title  such  as  would  have  enabled  them  to  give 
it  ont  in  feu  to  Mr  Tasker  for  the  use  of  his  mill, 
or  for  any  mil]  other  than  one  of  the  thirty,  if  he 
had  acquired  one  of  the  thirty  ;  and  even  with 
regard  to  that,  I  doubt  whether  it  is  within  the 
conveyance.  In  that  state  of  matters  I  think 
it  is  out  of  the  question  to  require  that  the 
oompaay  shall  give  a  conveyance  of  this  land 
to  Mr  Tasker,  holding  themselves  out  as  the 
poprietors  with  absolute  warrandice.  And  that 
IS  the  purpose  for  which  this  action  is  brought, 
because  thiat  was  the  whole  question  of  contention 
between  the  parties  when  the  case  came  into 
Court.  But  tne  Company  say  they  will  not  oon- 
oede  anything,  and  they  demand  absolmtor  from 
this  action.  They  further  say,  with  regard  to  the 
conclusion  for  cCamages,  tliat  they  cannot  be 
brought  within  that  conclusion,  inasmuch  as,  in 
the  circumstances,  they  were  not  to  blame  for 
what  took  place  if  Mr  Tasker  has  suffered  by  rea- 
son of  not  getting  this  conveyance.  They  say  ho 
has  not  sustained  any  absolute  loss  or  dama^, 
bat  only  that  he  has  been  prevented  from  making 
a  profit. 

Lord  Deas — He  built  a  wall. 

Lord  Pkesident— Yes,  he  built  a  wall ;  but  it 
Appears  to  me  that  the  answer  of  the  company  on 
that  subject  is  sufficient,  for  they  say,  in  the  first 
place,  that  if  this  around  was  theirs  and  they 
could  sell  it,  it  would  have  been  irregular  in  Mr 
Tasker,  and  Ulegal,  to  have  entered  into  a  transac- 
tion whereby  they  were  to  sell  their  property  to  one 
of  their  own  directors.  I  cannot  say  that  I  am  pre- 
iKired  exactly  to  go  into  that  view.  I  do  not  want 
to  express  the  opinion  that  one  of  the  directors 
C4>ald  not  have  oecome  the  feuar  of  one  of  these 
miilsteads.  I  do  not  go  into  that ;  but  I  think 
the  other  part  of  their  answer  is  sufficient, 
namely,  thst  if  they  have  agreed  to  sell  that 
which  they  have  no  power  now  to  give,  Mr  Tasker 
cannot  complain  of  that,  because,  he  being  the 
vice-chairman  and  their  adviser,  advised  them 
that  they  had  the  power  so  to  sell  it  to  him.  I 
think  that  is  a  sufficient  answer  to  any  demand 
for  damages  on  his  part.  On  these  grounds,  I  am 
disposed  to  concur  m  the  view  of  the  Lord  Ordi- 
nary, 

Lord  CUBKRHILL — I  concur  with  the  conclu- 
sion which  your  Jx>rdship  has  come  to,  and  in  the 
grounds  on  which  you  have  arrived  at  that  con- 
clusion ;  and  without  repeating  what  your  Lord- 
ship has  stated,  I  shall  add  only  a  few  grounds 
which  appear  to  me  to  confirm  very  strongly  the 


views  of  your  Lordship.  The  action  is  at  the  in- 
stance of  Mr  Tasker,  concluding  for  implement  of 
a  contract  to  seU,  which,  he  says,  is  contained  in 
a  minute  of  this  company,  dated  13th  March  1803, 
by  granting  such  a  conveyance  as  your  Lordship 
has  referred  to,  or  for  damages.  The  defences 
stated  against  this  action  are — in  the  first  place, 
that  the  ground  to  which  Mr  Tasker  demands  a 
conveyance  does  not  belong  to  this  company  ;  sind, 
secondly,  that  Mr  Tasker  is^recluded  from  asking 
them  to  convey  property  which  belong  to  a  differ- 
ent party,  in  consequence  of  his  position  and  con- 
duct at  the  time  that  the  allegeil  contract  was 
entered  into.  We  have,  therefore,  two  matters  to 
inquire  into— one  is,  whether  or  not  the  piece  of 
ground  which  forms  the  subject  of  this  alleged 
contract  of  sale  is  at  present  the  property  of  the 
8haws  Water  Company  ;  and  the  other  is,  if  it  be 
not  so,  whether  Air  Tasker  can  notwithstanding 
ins'st  upon  the  company  granting  such  a  convey- 
ance. Now,  with  reference  to  the  first  of  these 
questions — the  (question,  namely,  of  whether  this 
piece  of  ground  is  at  present  ptft  of  the  company's 
property,  we  must  look  at  tne  company's  title — 
the  disposition  which  the  company  received  from 
Sir  Michael  Stewart  in  the  year  1827.  But 
before  looking  at  the  terms  of  the  disposition 
there,  it  is  of  great  importance  to  identify  the  sub- 
ject to  which  a  conveyance  is  demanded.  I  am 
more  impressed  with  the  importance  of  having  that 
clearly  in  view,  from  the  fact  that  until  the  c&bate 
was  more  than  half  concluded,  I  could  not  ascer- 
tain what  the  subject  truly  was.  That  was  cleared 
up  in  the  course  of  the  debate ;  and  I  put  the 
question  to  the  counsel  for  the  parties  whether  ray 
notion  of  the  boundary  was  a  correct  one,  and  I 
was  informed  that  it  was.  Now,  then,  let  us  see 
what  the  subject  of  it  is.  The  conclusion  is  to 
have  a  conveyance  of  the  subject  purchased.by  the 
minute  of  13th  March  186^i  That  minute  refers 
for  the  description  of  the  subject,  back  to  the 
minute  of  20th  February  1863.  Now,  what  is  the 
description  here  ?  The  minute  is  in  these  terms — 
**  The  vice-chairman  laid  on  the  table  a  memoran- 
dum requesting  to  have  conveyed  to  him  as  an 
adjimct  of  fall  No.  1 " — ^that  is,  the  description  in 
what  is  called  the  contract  of  sale.  Now,  what 
are  the  subjects  which  are  there  described  ?  It 
would  have  been  very  difficult  indeed  to  have 
identified  these  subjects,  if  we  had  not  had  the 
plan  No.  16  of  process,  upon  which  the  subject  is 
coloured  yellow  ;  but  witn  reference  to  that  plan, 
there  is  no  difficulty  in  identifying  it.  Now  what 
is  it?  It  is  described  as  *'  the  aqueduct  and  its 
aides,"  between  two  points.  On  looking  at  this 
plan,  I  find  that  the  aqueduct  from  Mr  Tasker's 
reservoir  more  than  half-way  downwards  is  not  an 
artificial  aauednct  at  all,  but  it  istheDellingbnm. 
It  is  the  D^lingbnm  from  that  point  until  it  arrives 
at  the  place  where  the  tail-race  of  the  artificial 
aqueduct  runs  into  it ;  but  we  have  no  artificial 
aqueduct  at  all  until  we  arrive  there. 

Then  there  is  a  bit  of  an  aqueduct  to  the  left 
hand  of  that — ^to  the  north  or  north-east.  All  that 
part  of  it  is  above  this  point,  where  the  artificial 
aqueduct  runs  into  the  Dellingbum.  Then  what 
are  called  sides  are  the  banks  of  the  Dellingbuni, 
and  not  of  any  artificial  aqueduct,  up  to  the  first 
point  I  have  mentioned ;  and  then  beyond  that,  if 
the  word  bank  is  applied  to  it  at  all,  it  applies  only 
to  that  part  leading  to  Mr  Tasker's  sugar-house. 
The  whole  of  that  is  on  the  left  side  of  the  Delling- 
bum, except  a  small  portion  at  the  right  hand  end, 
where  there  is  a  little  place  coloured  yellow,  and 
which  marches  with  a  leu  which  was  granted  to 
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M'Kenzie  k  Walker  in  the  opposite  direction. 
Now  these  are  the  subjects  of  which  a  conveyance 
is  demanded,  and  these  are  the  subjects  as  to 
which  we  are  to  inquire  whether  the  property  of 
them  belongs  to  the  Shaws  Water  Company,  and 
that  question,  as  I  have  already  said,  depends 
upon  tne  title  of  the  Water  Company,  which  title 
was  a  feu- disposition  granted  by  ^ir  Michael  Shaw 
Stewart  on  5th  July  1827,  and  which  will  be  found 
at  page  42. 

Therefore,  we  have  to  read  the  dispositive  clause 
oi  that  charter,  and  ascertain  whether  or  not  in 
that  dispositive  clause  the  piece  of  ground  which 
1  have  so  identiiied  is  contained.  Now,  what  is 
conveyed  by  that  dispositive  clause  ?  It  consists 
of  three  descriptions  of  property  ;  the  first  is,  all 
and  whole  the  load  or  aqueduct.  Now,  that  is 
the  artiticial  lead  or  aqueduct,  and  what  are  its 
dimensions  ?  It  is  "  the  lead  or  aqueduct  leading 
from  the  reservoir  formed  by  the  said  company 
on  the  Whinhill,  above  the  town  of  Greenock,  and 
which  load  divides  into  branches  as  before  men- 
tioned." We  see  very  clearly  from  the  plan  itself 
whore  this  commences — at  the  Whinhill  above  the 
town  of  Greenock — ^and  we  have  it  traced  all  the 
way  down  to  the  other  termination  which  is  there 
described;  it  divides  into  two  branches,  *'one 
falling  into  the  Dellingbum."  Well,  we  have  it 
falling  into  the  Dellinffbum  marked  on  the  plan, 
at  a  point  to  the  south-west  of  Regent  Street ; 
and  in  the  plan  of  the  subjects  which  the  pursuer 
says  he  purchased  we  have  the  tail-race  running 
into  the  Dellingbum  very  distinctly  marked,  but 
no  p^rt  of  that  aqueduct  between  these  two 
termini  is  in  the  subjects  {purchased  acconling  to 
t-iis  plan.  Even  that  tail-race  is  not  coloured 
yoUow,  and  there  is  no  part  of  the  subject  in  this 
contract  included  in  the  first  subject  of  the  con- 
veyance—namely, the  aqueduct  leading  from  the 
reservoir  on  the  Whinhill,  which  aqueduct 
divides  into  two  branches,  one  falling  into  the 
Dellingbum.  The  next  subject  is  described  as, 
**  and  also  the  miUsteads  marked  off  along  the 
banks  of  the  said  bum,  and  branches  thereof, 
bcinff  thirty  in  number  "—[Beads  at  p.  42  G].  Now, 
the  feuinff  plan  is  quito  distinct  as  to  this,  al- 
though the  numbers  are  reversed.  Beginning 
with  the  one  at  the  Whinhill,  and  counting  down- 
wards, you  have  5  on  the  main  branch,  and  the 
13,  counting  downwards,  end  at  No.  2,  Muckenzie 
9i  Walker's,  so  that  all  the  miUsteads  are  above 
the  tail-race  marked  here  as  falling  into  the 
Dellingbum,  and  every  one  of  them  is  on  the 
opposite  side  of  the  Dellingbum,  and  on  the  line 
of  the  aqueduct.  There  is  another  miUstead 
marked  No.  1  on  this  plan,  but  it  is  not  one  of  the 
13.  It  is  a  millstead  which  belonged  to  Tasker, 
Young,  &  Co.,  and  which  they  had  acquired 
before  this  feu-contract  was  granted.  Sir  Michael 
Stewart  could  not  have  conveyed  that  miUstead 
then,  because  he  had  been  divested  of  it  before, 
and  accordingly  the  description  of  the  miUsteads 
is  such  as  to  exclude  it.  Therefore,  this  piece 
of  ground  is  not  included  in  the  miUsteads.  The 
remaining  subject  is  described  as  **a  plot  of 
ground  t^joinin^  to  and  surrounding  each  of  the 
said  first  five  miUsteads  not  exceeding  four  acres 
to  each,  and  a  plot  of  ground  surrounding  each  of 
the  remaining  twenty-five  miUsteads,"  &c.  Now, 
you  have  thirty  millsteads,  and  you  have  thirty 
plots  of  ground,  but  these  plots  of  ^nnd  are  ex- 
clusively those  marked  as  surrounding  the  thirty 
millsteads,  and  as  none  of  the  miUsteads  come 
down  to  the  grouml  in  dispute,  of  course  none  of 
the  plots  of  ground  do  so  either.     As  marked  upon 


the  plan,  none  of  them  are  down  to  this  piece  of 
ground  ;  and,  as  described  in  the  title-deed,  none 
of  them  are  there,  and  none  of  them  could  be 
there.  They  are  limited  to  what  is  there  marked, 
and  even  what  is  there  marked,  though  it  is  the 
maximum  of  what  could  be  conveyed,  is  not  the 
maximum,  because  if  in  feuing  ont  the  grounds 
the  company  should  not  sive  the  fuU  extent  of 
what  is  there  marked,  what  is  not  ^ven  away 
should  fall  back  to  the  disponer,  Sir  Michael 
Stewart.  I  therefore  think  that  it  is  not  left  in  the 
slightest  doubt  that  the  subject  which  is  claimed 
as  the  subject  of  the  contract  is  not  included  in  the 
conveyance  by  Sir  Michael  Stewart  to  the  Water 
Company  in  1827.  That  conveyance  conveys  no 
part  of  the  Dellingbum— of  the  natural  flow  of  the 
water.  I  suppose  it  is  a  smaU  stream.  It  cer- 
tainly conveys  no  part  of  the  Dellingbum,  and 
particularly  no  part  of  the  Dellixigbum  above  the 
tail-race  by  whidi  the  artificial  aqueduct  is 
emptied  into  that  bum  ;  and  it  does  not  convey 
any  part  of  the  Dellingbum  below  the  place  where 
the  aqueduct  runs  into  it,  and  it  conveys  no  lead 
beyond  that.  The  lead  which  is  the  subject  of 
conveyance  ends  at  the  DcUmgbum,  for  it  runs 
into  it,  and  although  there  is  a  piece  of  artificial 
lead  of  about  twenty-three  vanls  which  terminates 
there,  it  is  no  part  of  that  lead  which  is  described 
as  conveyed  to  the  Shaws  Water  Company.  Now, 
that  being  the  case,  I  think  the  company  most 
succeed  in  their  first  defence  that  they  are  not  the 
owners  of  this  piece  of  ground.  The  next  Ques- 
tion is,  Are  they  bound  to  convey  ground  which 
belongs  not  to  themselves,  but  to  some  otiier 
party,  to  Mr  Tasker,  in  conse({uence  of  this  can- 
tract?  I  am  of  opinion  that  they  are  not.  I 
quite  concur  with  your  Lordship  in  holding  that 
if  one  of  these  miUsteads  and  a  piece  of  surrounding 
ground  had  been  the  subject  of  this  contract,  the 
company  would  not  only  have  been  able  but 
bound  to  convey  it  ;  but  the  question  is.  Are  they 
bound  to  convey  to  him  what  is  not  theirs, 
but  belongs  to  another  party  altogether?  They 
might  have  been  liable  in  damages,  though,  in  the 
next  place,  I  think  the  Lord  Ordinaiy  is  right  in 
finding  that  there  is  a  personal  objection  to  Mr 
Tasker  demanding  such  damaces.  He  contracted 
with  himself,  and  not  only  £d  he  contract  with 
hunself  as  one  of  the  directors,  but  when  he  asked 
them  to  enter  into  this  contract,  there  was  a  direct 
appeal  made  to  him  by  the  chairman  for  informa- 
tion— '*Mr  Tasker,  Does  this  ground  belong  to 
the  Company  ?"  Mr  Tasker  took  it  upon  him  to 
answer  that  question,  and  he  said  it  did  belong 
to  the  company.  That  is  proved  by  the  most 
satisfactory  evidence— namely,  by  Mr  Tasker's 
own  testimony.  Very  candidly  he  admits  that 
the  question  was  put  to  him  W  the  chairman, 
and  tnat  that  was  the  answer  which  he  save.  It 
is  confirmed  by  the  testimony  of  the  chairman, 
and  by  the  testimony  of  Mr  MacdougalL  Mr 
Tasker  was  therefore  not  misled  by  the  com- 
pany ;  if  there  was  any  misleading  at  all,  he 
was  the  party  who  misled  the  directors  of  the 
company  at  the  time.  I  therefore  hold  that  he  is 
in  tne  position  of  being  personally  banned  from 
insisting  upon  their  doing  what  they  have  no 
power  to  do — ^namely,  to  convey  property  whidi 
belongs  to  another  man.  A  great  deal  of  this 
argument  was  founded  upon  a  disposition  which 
Mr  Tasker  obtained  from  this  company  in  1832. 
It  was  said  that  somehow  or  other  this  entitled 
Mr  Tasker  to  insist  on  this  disposition  in  1863 
being  implemented.  I  am  afraid  I  failed  to  nndcr- 
stana  that  argument,   for  I   cannot  comprehend 
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hov  it  can  be  made  io  apply  to  this  question.  It 
cannot  be  held  that  by  their  granting  that  deed  in 
1832,  the  company  made  themselves  the  ovners  of 
this  piece  of  ground,  which  did  not  fonnerly 
beJong  to  them.  I  cannot  conceive  how  that  pro- 
posal pennits  of  bein^  stated.  What  was  done 
07  that  disposition  m  1832  was  simply  this — 
The  company  thereby  conveyed  what  is  called 
a  water  privil^^e  to  Mr  Tasker,  but  that  was  a 
thing  which  they  were  entitled  to  do.  They  were 
entitled  to  sell  their  water  to  all  and  sundry  ;  but 
their  selling  water,  which  they  had  the  power  of 
doing  under  the  Act  of  Parliament,  can  have  no 
effect  in  this  question,  whether  or  not  they  were 
oimers  of  this  piece  of  ground  under  the  mspoei- 
tiott  dated  live  years  before.  It  also  appears  that 
in  the  disposition  they  conveyed  what  is  called 
ao  aqueduct.  We  are  not  told  what  that  means, 
bat  certainly  it  was  not  part  of  the  aqueduct 
which  they  mid  purchased  (rom  Sir  Michael  Shaw 
Stewart  live  years  before,  because  I  have  stated 
tliat  that  aqueduct  terminated  at  the  place  where 
the  water  runs  into  the  Dellingbum  ;  and  if  the 
aqueduct  which  they  purchased  then  had  included 
any  part  of  the  subjects  now  in  dispute,  I  would 
Hke  to  know  what  was  the  use  of  the  purchase  in 
1863?  The  subject  which  was  purcnased  then 
by  Mr  Tasker  was  not  a  subject  to  which  he  had 
acquired  ri^ht  twenty  or  thirty  years  before.  He 
camiot  mamtain  that,  and  I  do  not  think  he  does 
niaintain  it.  The  place  where  this  mill  is  situated 
is  at  a  distance  of  several  hundred  yards  from 
the  subjects  in  dispute,  as  stated  by  Sir  Michael 
Shaw  Stewart  himself,  and  by  Mr  Macdougall, 
and  we  have  inter^'^ening  between  them  Chapel 
Street,  Regent  Street,  and  Dellinebum  S<|uare ; 
ao  that  what  bearing  the  granting  of  that  disposi- 
tion in  1827  can  have  on  the  question  whether  or 
not  the  ground  in  dispute  has  been  acquired  by 
the  Shaws  Water  Company,  when  it  is  not  in  the 
disposition  by  which  they  acquired  it,  I  cannot  see. 
I  think  the  case  is  therefore  quite  clear  upon 
the  title-deeds  themselves.  As  corroborating  that, 
it  is  worth  while  to  observe  that  the  company 
itself,  even  in  the  year  1832,  recognises  the  sub- 
jects in  dispute  at  the  right  liand  end  of  it,  where 
it  marches  with  M'Kenzie  k  Walker's  feu  ;  they 
recoonise  that  as  being  still  the  property  of  Sir 
Michael  Shaw  Stewart,  for  in  the  disposition  to 
Mackenzie  &  Walker  in  that  year  you  have  the 
doscription  which  this  company  itself  then  save 
of  the  subjects  so  conveyed.  And  it  is  tnere 
described  as  being  bounded  by  the  property  of  Sir 
Michael  Shaw  Stewart.  That  is  their  own  descrip- 
tion of  it,  whereas,  aocordinff  to  Mr  Taskers 
aignment,  it  was  then  bounded  oy  what  belonged 
to  themselves.  And  there  is  no  dispute  about 
the  meaninff  of  that,  for  we  have  Mr  Macdougall, 
who  was  thoroughly  acquainted  with  the  d^aila 
and  the  situation  of  the  property,  referring  in  his 
evidence  to  that  description,  and  with  reference 
to  the  plan  describing  the  march  there  as  being 
part  of  the  subjects.  But  I  will  not  pursue  the 
matter  further.  1  have  made  these  remarks  as 
confirmatory  of  the  views  which  your  Lordship 
has  stated,  and  as  making  it  to  my  mind  not 
doubtful,  but  perfectly  certain  that  the  subjects  in 
dispute  are  not  included  in  that  title  of  the  Shaws 
Water  Company  ;  and,  not  belonging  to  them,  the 
pnrsoer  is  not  entitled  to  insist  wat  they  shall 
convey  them  to  him. 

Lord  DBAS— I  arrive  at  the  same  conclusion  as 

your  Lordships.     I  think  it  risht  to  say,  at  the 

outset,  that  I  don't  see  the  slightest  reason  for 

attributing  any  bad  faith  to  Mr  Tasker  in  this 
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transaction.  It  would  appear  that  he  had  been 
allowed  to  have  possession  of  this  fi^round  ever 
since  he  got  his  waterfall— in  1828,  I  think.  It 
seems  to  be  what  we  call  in  Scotland  a  sort  of 
waif  ground,  and  was  not  considered  of  much 
value.  In  order  to  arrive  at  the  conclusion  which 
we  have  arrived  at-  about  it,  it  was  necessary  to 
know  a  great  many  things  which  it  took  a  great 
deal  of  trouble  correctly  to  ascertain,  and  these 
wero  very  much  matters  of  law  with  '^hich  Mr 
Tasker  could  not  reasonably  l)e  supposed  to  have 
been  acquainted.  We  had  a  very  full  argument, 
and,  to  my  mind,  it  had  this  interest  along  with 
other  ^unds  of  interest,  that,  before  I  knew  all 
about  it,  as  I  know  now,  my  mind  fluctuated  on 
,  several  occasions  as  the  argument  went  on.  I 
allude  to  that  only  as  explanatory  of  the  opinion 
which  I  hold,  that  there  is  no  room  for  supposing 
that  thero  was  any  bad  faith  or  any  improper 
views  here  on  the  part  of  Mr  Tasker,  and  the  opi- 
nion which  I  have  formed  in  the  end  does  not  rest 
upon  anything  of  that  kind,  but  rests  upon  grounds 
of  law  ;  and  the  main  ground  of  law  upon  which 
my  opinion  rests,  is,  tmit  Mr  Tasker  is  not  in  a 
position  in  which  he  could  contract  with  this  com- 
pany for  this  purohase.  I  mean  that,  as  one  of 
the  committee  of  management,  otherwise  called 
directors — a  small  body  of  only  seven  in  number, 
with  power  to  act  for  the  company — he  was  in  a 

r'tion  in  which  he  could  not,  accordinc^  to  law, 
both  seller  and  purchaser,  unless  he  could 
bring  himself  into  some  ciroumstances  which, 
under  the  statute,  could  be  called  exceptional,  so 
as  to  get  him  out  of  that  general  rule  of  law.  In 
the  ordinary  case,  I  think,  a  party  holding  the 
official  position  of  Mr  Tasker  could  not  be  both 
seller  and  buyer,  more  particularly  of  the  herit* 
able  estate  of  that  company,  supposing  this  ground 
had  belonged  to  them.  I  don  t  mean  to  say,  any 
more  than  your  Lordships  do,  that  there  might 
not  be  many  things  in  respect  of  which  any  mem- 
ber of  that  committee  was  entitled  to  contract 
with  the  company,  looking  to  the  terms  and 
objects  of  this  Act  of  Parliament.  I  think  the 
Act  of  Parliament  took  the  matter  which  I  am 
now  speaking  of,  to  a  certain  extent,  out  of  the 
ordinary  rules  of  law.  I  think  it  was  not  con- 
templated by  this  Act  of  Parliament  that  the 
partners  of  the  company,  and  even  the  members 
of  the  committee  of  management,  were  not  to  be 
entitled  to  contract  with  the  company  in  re^rd  to 
these  advantages  which  the  Act  had  it  mamly  in 
view  to  confer.  For  instance,  I  have  no  doubt 
that  under  the  48th  and  49th  sections  of  this 
statute  a  member  of  the  committee  of  management 
might  contract  with  the  company,  oc  with  the 
majority  of  the  committee  of  management,  it  may 
be,  for  the  supply  of  water  to  his  house  or  to 
his  mill.  Neither  is  it  necessary  to  have  any 
doubt  that  he  might  contract  with  the  com- 
pany, under  section  47  of  this  Act,  for 
a  site  or  situation  for  the  erection  of  a  mill  or 
manufactory,  or  other  work  or  building  for  the 
construction  of  machinery  to  be  driven  by  water, 
or  otiier  works  there  mentioned  requiring  a  supply 
of  water,  in  which  case  the  company  were  either 
to  sdl  absolutely  or  to  feu  such  sites  or  situations 
as  might  be  agreed  upmi,  and  to  grant  convey- 
ances or  feunights  accordingly  in  favour  of  that 
party  ;  but  these  feu-rights  or  conveyances  were, 
acoorcUmg  to  the  same  section,  to  **  describe  the 
extent  and  boundaries  of  the  ground  thereby  con- 
veyed, and  the  uses  to  which  the  same  is  to  be  ap- 
plied." I  don't  call  in  question  that  Mr  Tasker, 
though  a  member  of  the  committee  <5f  management, 
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might  contract  with  the  company  for  a  purchase  or 
a  feu  of  ground  under  that  section.  I  am  disposed 
to  think  that  the  object  of  the  Act  was  to  provide 
all  the  accommodations  which  are  mention^  here, 
and  that  it  was  not  contemplated  to  exclude  mem- 
bers of  the  committee  of  management  from  these 
advantages  more  than  other  parties.  Further,  I 
am  not  disposed  to  doubt  tmJt  Mr  Tasker  might 
contract  with  the  company  for  a  sub-fen  of  ground, 
in  terms  of  Sir  M.  S.  Stewart's  feu-disposition, 
notwithstanding  his  position  as  a  member  of  the 
committee  of  management — I  mean  if  he  had  the 
qualiiication  which  under  that  feu-disposition  was 
necessary  to  entitle  the  company  to  feu  the  ground 
to  him.  The  Act  of  Parliament  obviously  con- 
templated a  feu-right  to  be  obtained  from  Sir 
M.  S.  Stewart ;  I  suppose  it  could  be  got  nowhere 
eilse  ;  it  may  therefore  be  fairly  held  that  what- 
ever might  be  done  under  that  feu -disposition,  fell 
within  the  principle  of  being  done  under  the  47th 
section  of  the  Act  of  Parhament.  The  one  was 
substantially  a  following  out  of  the  other,  and  it 
may  be  fairly  held  that  as  to  anything  authorised 
bv  the  Act  of  Parliament  or  the  feu-disposition, 
Mr  Tasker,  though  a  member  of  the  committee  of 
management,  might  lawfully  contract  with  the 
company.  Now,  assuming  that  that  took  the 
matter  out  of  the  common  law,  the  question  re- 
mains, whether  Mr  Tasker  had  the  particular  qua- 
lification that  put  him  into  that  position  so  as  to 
enable  him  to  contract  with  the  company,  when 
otherwise  he  could  not  have  done  so.  T  don't  rest 
my  opinion  at  all  upon  the  footing  that  this  ground 
belongs  to  Sir  M.  S.  Stewart,  and  does  not  oelong 
to  the  company.  If  it  had  been  necessary  to  de- 
cide that  question,  I  should  have  held  that  it 
was  right  and  proper  to  have  had  Sir  M.  S. 
Stewart  here  as  a  piurty  to  the  action.  He  is  not 
here.  We  cannot  therefore  pronounce  any  effectual 
decision  about  that,  and,  moreover,  I  have  no 
opinion  upon  what  I  may  call  the  matter  of  fact. . 
I  mean  that  I  have  no  opinion  as  to  whether  this 
ground  belong  to  the  company  or  to  Sir  M.  S. 
Stewart.  I  thmk  that  may  be  extremdy  doubtful, 
because  the  ground  conveyed  by  Sir  M.  S.  Stewart 
was  not  to  exceed  in  whole  seventeen  acres ;  and 
there  are  restrictions  laid  on  the  way  in  which  they 
were  to  sub-feu  it,  though  how  far  these  were  fol- 
lowed out  we  don't  know.  It  would  rather  appear 
that  they  were  not  followed  strictly,  and  it  might 
be  a  question  between  Sir  M.  S.  Stewart  and  the 
company  if  this  ground  was  comprehended  in  that 
disposition,  and  if  they  had  given  to  a  party  to 
whom  they  were  entitled  to  give  it,  whether  he 
was  or  was  not  entitled  to  claim  it.  There  is  a 
provision  in  the  feu-contract  that  the  ground,  in 
BO  far  as  they  don't  give  it  out,  is  to  revert  back 
to  Sir  Michael.  That  might  be  a  plea  on  his  part 
aa  regards  the  bit  of  ground,  but  I  don't  think 
we  could  very  safely  assume  here  that  in  either 
view  of  it  it  is  the  same.  In  point  of  situation,  it 
is  very  like  a  piece  of  ground  that  might  be  con- 
templated to  be  given  out  in  that  way.  All  I  say 
is,  that  that  is  a  darker  subject  than  the  subject 
we  have  to  decide.  But  what  1  go  upon  is  that, 
supposing  that  to  have  been  the  property  of  the 
company,  Mr  Tasker  is  not  in  a  position  to  be  the 
seller  and  the  buyer  of  part  of  that  ground.  If  the 
company  had  sold  to  Mr  Tasker  ^und  that  wasnot 
theirs,  but  for  the  disqualification  I  am  speaking 
of,  they  must  have  miCde  the  sale  effectuiQ  to  Mr 
Tasker,  or  paid  damages.  In  that  view  of  it,  it 
o  )u1d  be  no  answer  on  the  part  of  the  seller  to  say, 
**  Veiy  true,  I  sold  you  the  subjects,  but  they  are 
not  mine  ;"  the  seller  must  either  convey  or  pay 


damages,  and  that  would  have  been  the  position 
of  this  company,  whether  the  ^und  was  tneirs  or 
not,  if  it  had  not  been  for  the  single  thing  on  which 
[  r^  my  opinion,  that  Mr  Tasker  was  not  in  a 
situation  validly  to  contract  with  them.  Now  it 
may  perhaps  be  fairly  enough  held  that  he  could 
contract  with  them  for  a  purchase  either  under  the 
Act  of  Parliament,  or  as  it  was  proposed  to  be 
carried  out  under  the  feu-disposition.  But  this  is 
not  a  transaction  that  can  be  brought  within  the 
47th  section  of  the  Act  of  Parliament.  This  is 
not  a  feu,  or  a  purchase  of  a  site  or  situation  com- 
ing under  that  clause.  It  is  not  said  that  any 
work  to  be  driven  by  water  was  to  be  erected  upon 
it,  and  the  minute  of  agreement  does  not  specify 
the  uses  to  which  the  same  is  to  be  applied,  nor 
did  either  party  propose  to  specify  these  uses  in 
the  conveyance  which  was  to  be  granted.  The 
mere  circumstance  that  he  had  previously  the 
waterfall  or  a  grant  of  water  power  will  plainly 
not  bring  this  within  the  category  of  transactions 
under  the  47th  or  any  other  section  of  the  statute, 
so  far  as  I  can  see.  It  still  leaves  the  (question 
whether,  if  you  are  to  read  the  feu-disposition  by 
Sir  Michael  in  connection  with  the  Act  of  Parlia- 
ment as  explanatory  of  the  objects  of  it,  which  I 
don't  call  in  question,  Mr  Tasker  has  the  qualifi- 
cation which  was  necessary  under  that  feu-dispo- 
sition to  entitle  him  to  get  it,  or  to  entitle  the 
company  to  give  him  a  portion  of  the  ground  con- 
tained m  i£kt  feu-disposition.  Now,  I  think  it 
very  clear  that  he  had  not,  because  the  feu-dispo- 
sition is  quite  express  as  regards  that  ground  that 
they  are  to  have  power  to  sub-feu  the  ffpoxmA  to 
the  extent  of  the  seventeen  acres  in  thirty  lota, 
each  lot  to  consist  of  one  of  the  thirty  millsteads 
and  of  the  ground  round  the  same  ;  and  they  are 
not  to  feu  tne  ground  around  the  millsteads  in 
thirty  lots,  but  only  in  one  lot,  so  that  the  ground 
shall  never  be  sub-divided  into  more  than  thirty 
lots,  and  all  the  ground  not  dealt  with  in  that  way 
is  to  revert  to  Sir  MichaeL  It  seems  to  me  per- 
fectly clear,  therefore,  that  nobody  could  lawfully 
get  from  this  company,  and  this  company  could  not 
^ve  to  anybody,  any  portion  of  that  ground,  unless 
it  was  to  some  party  with  one  of  these  thirty  mill- 
steads. Confessedly  Mr  Tasker  had  not  that. 
There  would  appear  to  have  been  thirty-one  falls. 
I  don't  see  any  reason  to  doubt  that  he  got  the 
fall  lawfully  and  effectually  with  reference  to  the 
Act  of  Parliament ;  but  tne  fall  was  not  one  of 
the  millsteads,  and  unless  he  got  one  of  the  mill- 
steads, or  unless  he  had  a  transaction  under  the 
47  th  section,  he  had  not  the  qualification  which  was 
necessary  to  entitle  him  to  become  the  purchaser 
here,  or  to  entitle  him  to  sell.  Now,  supposing 
you  assume  that  everybody  who  had  the  qualifica- 
tion might  lawfully  contract  with  the  company 
although  himself  one  of  the  committee  of  manage- 
ment, m  respect  that  the  Act  of  Parliament  con- 
templated that,  and  suppose  that  would  take  him 
out  of  the  ordinary  rule  of  law  that  the  member  of 
a  committee  of  management  cannot  contract  with 
himself,  he  is  not  in  that  position.  This  is  a 
transaction  not  contemplated  oy  the  Act  of  Parlia- 
ment or  by  the  feu-disposition.  On  the  omtrary, 
it  is  in  the  teeth  of  tue  disposition  so  far  as  his 
qualification  as  a  purchaser  goes,  and  therefore  he 
is  left  in  this  position,  that  he  is  subject  to  the 
ordinary  rules  of  law  as  to  members  of  a  committee 
of  management  or  directors  making  a  purchase  of 
heritable  property  from  the  company.  Now  if  he 
cannot  found  upon  the  special  nature  of  the  things 
done  by  thd  Act  of  Parliament  or  upon  tiie  special 
purposes    of  the    feu-disposition,    and    if  he  is 
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just  left  in  the  position  of  a  director  contracting 
for  a  sale  with  ma  own  company,  he  is  not  entitled 
to  say—  **  It  is  of  no  consequence  whether  he  could 
do  it  or  not ;  you  must  do  it,  or  be  answerable  in 
damages  to  me,"  because  he  had  not  the  power  of 
entering  into  it,  and  they  had  not  the  power. 

That  is  the  simple  ground  on  which  my  opinion 
rests  in  this  case,  and  if  it  is  well-foundeo,  it  is 
quite  sufficient  to  prevent  success  in  this  action, 
and  to  prevent  it  equally  whether  absolute  war- 
randice 18  insisted  in  or  not.  It  is  an  answer  to 
the  observation,  "  If  you  cannot  or  will  not  convey 
it  to  me  with  absolute  warrandice,  at  least  convey 
tome  all  the  right  you  have."  It  is  an  answer  to 
that  as  well  as  to  the  claim  for  damages.  It  goes  to 
the  nullity  of  the  transaction.  And  in  that  simple 
view,  though  I  don't  throw  the  slightest  blame  on 
Mr  Tasker,  and  though  it  has  taken  me  a  long 
time  to  see  it  distinctly,  to  the  satisfaction  of  my 
own  mind,  the  result  I  come  to  is  in  accordance 
with  the  opinion  of  your  Lordships. 

Lord  Ardmillan — I  have  so  nigh  a  respect  for 
your  Lordships*  opinions,  and  so  much  diffidence  in 
my  own,  that  I  have  endeavoured  to  come  to  the 
same  conclusion,  although  my  impression  after  the 
debate  was  that  Mr  Tasker  was  entitled  to  suc- 
ceed ;  but  I  have  not  been  able  to  arrive  at  the 
same  conclusion  as  your  Lordships.  I  still  think 
that  Mr  Tasker  is  entitled  to  succeed,  and  I  shall 
state  my  views  very  shortly.  We  are  not  dealing 
here  with  the  rights  of  Sir  Michael  Shaw  Stewart, 
whatever  they  may  be.  He  is  not  a  party  to  this 
action.  This  is  an  action  entirely  between  Mr 
Tasker  and  the  Shaws  Water  Company.  Now,  I 
entertain  a  pretty  clear  opinion  that  if  tliis  was  a 
transaction  withm  the  power  of  the  Shaws  Water 
Company,  there  is  nothing  in  the  position  of  Mr 
Tasker,  as  one  of  the  dimeters,  to  preclude  his 
entering  into  it.  I  do  think  that  when  you  con- 
sider the  nature  of  the  company,  the  terms  of  the 
Act  of  Parliament,  and  the  manner  in  which  they 
have  all  along  pn>ceeded  in  the  administration  of 
the  business  of  the  company,  it  is  really  nothinff 
but  a  caricature  of  a  principle  very  souna  in  itsefi 
about  trustees  and  directors  not  entering  into  con- 
tracts, to  apply  that  principle  to  such  a  case  as 
this.  This  company,  I  think,  were  quite  entitled  to 
deal  with  any  one  of  their  partners,  or  any  one  of 
thdr  conmiittee  of  directors,  in  any  of  these  trans- 
actions which  were  within  the  contemplated  busi- 
ness of  the  company;  and  if  Mr  Tasker  was 
not  precluded  upon  otiier  grounds  from  claiming 
this  piece  of  land,  I  do  not  think  that  he  can 
be  prevented  from  claiming  it  merely  because  he 
was  a  director  of  the  company.  If  that  plea 
were  good,  it  would  have  some  singular  effects, 
because,  if  Mr  Tasker  could  enter  into  no  trans- 
action with  this  company  because  he  was  a 
director,  then  the  result  would  be  that  no  director 
oould  enter  into  any  transaction  with  the  com- 
pany, fdtiiou^  the  transaction  might  be  con- 
templated as  one  of  the  purposes  of  the 
company.  That  can  hardly  be  maintained.  I 
perceive  upon  p.  85  a  list  of  documents,  one 
of  which  IS  a  feu-disposition  by  Sir  Michael 
Shaw  Stewart  in  favour  of  this  company,  dated 
28th  Kovember  1851  ;  and  another,  by  the 
same  gentleman,  in  favour  of  the  same  company, 
dated  16th  April  1852;  and  a  third,  on  21st 
Auffust  1850.  I  beHeve  there  is  no  doubt  that  Sir 
Midiael  Stewart  was  a  director  of  the  company  on 
all  these  occasions.  He  certainly  was  so  with 
regard  to  one  of  them,  because  I  have  the  minutes 
here  before  me  of  a  meeting  of  the  directors  of  the 
company  on  5th  April  185*1,  at  which  he  was  pre- 


sent, and  chairman.  Consequently,  it  is  impos- 
sible to  say,  on  the  broad  erounds  on  which  it  was 
argued  by  Mr  Campbell,  that  this  fi;entleman  (Mr 
Tasker),  because  he  was  a  director  of  the  company, 
could  enter  into  no  transaction  with  the  company. 
That  cannot  be  said,  at  least  it  cannot  be  said  by 
this  company,  who  have  transacted  with  a  director 
and  with  the  chainnan  on  the  occasions  I  have 
mentioned.  But,  then,  it  is  said  that  Mr  Tasker 
was  not  in  a  position  to  be  entitled  to  claim 
this  piece  of  land,  and  that  is  the  part 
of  the  case  about  which  I  have  felt  really 
the  most  serious  difficulty  ;  and  the  views 
stated  by  Lord  Deas  with  great  weight  just  now 
do  very  strongly  affect  my  mind ;  hut  I  think 
they  can  be  overcome,  and  I  think  that  justice 
requires  that  they  should  be  overcome  in  this 
case.  I  think  that  the  plan  which  is  here 
before  us,  and  which  has  been  proved  to  ^  be 
the  very  document  mentioned  in  the  original 
feu -disposition  by  Sir  Michael  Stewart  to  the  com- 
pany, and  signed  as  relative  thereto,  is  a  very  im- 
portant part  of  the  title.  I  think  it  has  been  pretty 
well  settled  that  a  plan  signed  as  relative  to  a  dis- 
position must  be  taken  into  consideration  as  part 
of  that  disposition,  and  read  with  it  when  you  are 
estimating  the  limits  of  the  conveyance.  Now,  on 
this  plan  I  find  thirty-one  numbers,  call  them 
millsteads  or  falls,  I  do  not  just  now  mind  which. 
Whichever  they  are,  they  are  numbered  thirty-one, 
and  the  one  called  No.  2  is  conveyed  as  No.  2  by  a 
separate  conveyance.  It  is  therefore  part  of  tnis 
conveyance  that,  although  it  states  that  there  are 
to  be  only  thirty  millsteads,  there  are  thirty-one 
numbered  upon  that  plan.  Now,  I  think  that  if 
this  were  a  question  as  to  the  true  reading  of 
the  disposition  of  1827,  it  would  be  right  to  in- 
quire how  the  parties  have  acted  since  1827  upon 
a  conveyance  of  an  aqueduct  and  water-power  and 
cround,  with  thirty-one  numbers  on  the  plan 
fimited  to  thirty  in  the  conveyance.  If  the  parties 
have  for  a  long  period  read  this  as  a  conveyance, 
and  acted  upon  it  as  a  conveyance  of  the  same 
ground  with  thirty-one  numbers,  I  have  very 
great  doubt  whether  the  law  could  limit  it  to 
tnirty.  If  these  parties  have  been  dealing  with  it 
for  a  long  perioa  of  years,  as  a  conveyance  of 
ground  capaole  of  being  divided  into  thirty-one, 
although  there  is  a  clause  in  it  saying  that  it  shall 
only  be  divided  into  thirty,  and  if  the  plan  has 
thirty-one  marked  upon  it,  and  is  signed  as  rela- 
tive to  the  disposition,  I  entertain  the  gravest 
doubts  whether  it  could  be  held  to  be  a  convey- 
ance of  only  thirty,  after  so  Ions  a  period  of  practice 
and  usage  following  upon  the  plan.  There  are  four- 
teen faSs  on  this  plan  upon  the  east  line.  No 
doubt  it  is  said  that  there  would  only  be  thirteen  if 
you  have  thirty  in  all,  but  in  point  of  fact  there 
were  fourteen  standing  on  that  plan ;  and  the  plan 
is  signed  as  part  of  the  conveyance.  The  next 
thinff  is — does  this  aqueduct,  conveyed  by  Sir 
M.  S.  Stewart  to  the  company,  cease  where  it  falls 
into  the  Dellingbum  ?  Lord  Curriehill  thinks  that 
an  important  part  of  the  case.  Far  be  it  from  me 
to  deny  that  it  is  so.  Assume  that  the  case  of  the 
company  is  that  it  does  there  stop.  It  was  so  put 
by  Mr  Campbell,  in  answer  to  a  question  by  myself, 
that  that  is  the  proposition  he  maintains. 

Now,  did  this  company  deal  with  it  as  ceasiiu; 
there  in  1882  ?  They  conveyed  in  1832  to  Mr 
Tasker  the  waterfall  No.  1,  which  is  below  the 
point  where  they  now  say  their  own  right  and  title 
ceased  altogether.  That  conveyance  is  in  entire 
conformity  with  this  plan,  and  in  entire  discon- 
formity  with  the  limitation  to  thirty  numbers. 
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But  it  18 11  conveyance  which  this  company  made, 
and  I  hold  that  to  be  their  own  reading  of  their  own 
title,  for  they  have  made  £160  a  year  out  of  it  from 
1832  downwards.  They  have  drawn  from  the 
pockc*  of  Mi  Tasker  £162  a  year  for  all  these 
thirty  vears,  by  reading  their  title  as  one  which 
enabled  them  to  convey  fall  No.  1  ;  and  now 
they  are  in  Court  pleading  that  fall  No.  1 
was  outside  of  their  conveyanoe,  and  below 
the  utmost  Umit  of  their  aqueduct,  and  that 
thejr  never  had  any  right  to  it.  I  have  great 
hesitation  in  allowing  them  to  plead  that  with  suc- 
cess. I  rather  think  it  would  be  injustice  to  al- 
low them  to  plead  that  with  success.  Mr 
Tasker's  feu  of  his  mill  or  sugar-house  was 
before  the  date  of  this  certainly,  and  it  was 
a  feu  from  Sir  Michael  Shaw  Stewart ;  but 
there  are  other  instances  of  feus  from  Sir  Michael 
of  the  millsteads,  separate  from  the  companjr's 
feus  of  the  falls,  and  the  company  have  been  in 
the  habit  of  recognising  the  fen  from  Sir  Michael 
se|>arate  from  their  feu  of  the  fall,  and  consenting 
to  it,  and  holding  it  as  uniting  the  millstead  and 
the  falL  They  were  quite  entitled  to  do  that  here. 
Mr  Tasker  held  a  feu  of  the  sugar-house  which  is  at 
Na  1.  They  seem  to  me  to  have  recognised  that  as  a 
feu  to  which  they  were  entitled  to  attach  as  an  ad- 
junct the  fall  No.  1  on  the  plan,  and  I  find  that 
throughthe  ffreater  part  of  the  minutesand  the  titles 
and  thewhofe  proceedings  of  the  company,  they  deal 
with  the  right  to  claim  the  ground  afterwards  as 
an  adjunct  to  the  fall  rather  than  as  an  adjunct  to 
the  nullstead.  I  find  that  in  a  document  called  a 
vidimus,  which  was  prepared  and  presented  to  the 
company,  then  is  a  distinct  reference  to  the 
manner  in  which  all  these  different  falls  have  been 
feued,  and  they  speak  of  the  around  to  be  claimed 
as  ground  allottea  to  each  falL  That  is  page  82-3. 
And  then  they  oo  on  to  speak  specially  of 
Mr  Tasker's,  and  tney  call  it  the  fall  Sio.  1,  and 
they  say,  **  Fall  No.  1  was  applied  for  by  Messrs 
Tasker,  Young,  ft  Co.,  to  supply  power  to  their 
premises  at  the  Dellingbum.  Now,  their  pre- 
mises at  the  Dellinffbam  were  the  premises  tney 
got  in  feu  from  Sir  ^f ichael,  and  they  got  fall  No. 
1  as  applicable  to  that.  The  company  deal  with 
the  right  to  claim  land  as  land  allocated  to  the 
falls,  and  so  dealing  with  it  they  in  1863  give  him 
the  ground  which  he  claims  as  an  adjunct  of  the 
fall  previously  conveyed.  Now,  I  think  it  very 
hard  that  after  they  have  enjoyed  the  benefit  of 
this  feu-dutj,  because  tkeir  deed  to  Mr  Tasker  was 
a  feu-oontract,  after  they  have  enjoyed  that  for 
thirty  vears,  and  Mr  Tasker  makes  a  claim  for 
the  land  as  an  adjunct  to  the  fall,  and  after  they 
have  recognised  that  allocation  of  land  to  falls 
throughout  these  proceedings,  they  should  now 
take  up  new  ffronnd  and  fall  back  from  their 
li^rreement,  I  do  think  it  is  a  veiy  hard  case 
that  they  diould  refuse  to  give  that  now  to  Mr 
Tasker,  unless  it  clearly  beyond  doubt  beloncs 
to  another;  and  if  it  clearly  beyond  doubt 
belongs  to  another,  then  the  usual  result  is  that 
those  who  have  acreed  to  convey  property  not 
belonging  to  themselves  must  pay  daouiges  if  they 
cannot  fulfil  their  agreement.  That  is  the  usual 
result  under  such  circumstances.  I  have  bestowed 
the  greatest  attention  in  my  nower  on  the  whole 
case  ;  and  I  feel  it  to  be  attenoed  with  very  great 
difiiculty«  I  think,  ctn  the  whole,  it  is  not  prov^ 
that  this  piece  of  ground  was  not  fairly  within  the 
disposition  by  Sir  Michael  Shaw  Stewart  to  the 
company  in  1827,  reading  that  disposition  by 
the  light  we  get  from  tM  plan,  and  by  the 
light  we  get  from  the  Act  of   Parliament,  and 


the  light  we  get  from  the  Ions-continued  usa^ 
and  actings  of  the  parties.  I  think,  in  the  next 
place,  that  if  this  ground  did  belong  to  the 
company,  they  are  bound  to  give  it  to  Mr  Tasker  ; 
and  if  there  is  difficulty  and  doubt  as  to  its  belong- 
ing to  the  company,  I  have  only  to  say  in  condusicMi, 
that  I  think  the  proposal  made  formerly  to  grant  a 
conveyance  without  absolute  warrandice  was  a  very 
fair  proposal,  and  I  regret  extremely  that  it  has 
been  departed  from  here.  We  are  now  called  on 
to  decide  this  case  on  the  footing  that  the  company 
refuse  all  conveyance  of  any  kind,  and  aU 
compensation  of  any  kind  to  Mr  Tasker.  That 
I  think  is  high  ground  to  take,  and  very  in- 
equitable ground  to  take,  lookins  at  the  whole 
course  of  proceedings.  I  would  oe  dispoeed  to 
find  that  Mr  Tasker  is  entitled,  at  all  events,  to 
a  conveyance  of  all  the  right  which  the  company 
have  to  this  property.  If  Sir  Michael  Stewart  has 
really  a  right  to  the  property,  let  him  oome  for- 
ward and  vindicate  it.  If  Mr  Tasker  sets  a  title 
with  no  absolute  warrandice,  but  merely  warran- 
dice from  fact  and  deed,  he  must  then  maintain 
his  title  against  Sir  Michael ;  but  I  am  not  pre- 
pared to  say  that  the  company,  who  have  enjoyed 
the  benefit  of  their  former  transaction  with  him, 
which  proceeded  on  a  different  construction  of 
their  own  title  from  that  which  they  now  main- 
tain, can  escape  both  from  the  giving  of  the  con- 
veyance and  from  all  the  consequences  of  refusing 
it  to  a  man  who  has  laid  out  above  £300  since 
the  date  of  the  agreement. 

Lord  Prkident^ Then  the  judgment  of  tha 
jCourt  is  to  adhere  to  the  interlocutor  of  the  Lord 
Ordinary,  but  I  think  it  right  tiiat  our  interlocutor 
should  bear,  tn  gremio,  that  the  defenders  declino 
to  grant  any  di^tosition.  There  is  also  a  verbal 
alteratioQ  which  must  be  made  in  the  finding  m 
law.  The  Lord  Ordinary  saya— "The  pursuer  ia 
barred  from  insisting.*'  Now,  I  do  not  uiow  what 
that  means,  and  I  think  it  would  be  more  correct 
to  say—'*  Is  not  entitled  to  insist*' 

Adhere. 

Agents  for  Pursuer— Murray,  Beith,  ft  Murray. 
W.S. 

Agents  for  Defenders— Patrick,  M*£wen,  ft  Gar- 
ment, W.S. 

Saturday,  Dec.  22, 
SECOND  DIVISION. 

MACINTOSH  V.  ARKLET, 
Sheriff— ^RedvctUm  of  Warrant — Want  of  InltreO, 
A  person  brought  an  action  against  a  Sheriff- 
SuiMititute    concluding    for    reductiou    of   a 
warrant  and  license  under  which  he  was  con- 
veyed to,  and  detained  in,  a  Madhouse.     Ae- 
tiou  disnussed  in  respect  the  defender  had  no 
interest  in  it.     Observed  that  the  defender 
had  erred  in  satisfying  the  production. 
The  pursuer,  Angus  Macintosh  of  Holm,  seeks 
to  reduce  an  order  dated  l^th  June   1852,   and 
signed  by  the  defender,  who  is  one  of  the  Sheriff- 
Substitutes  of  E^dinbui^h,  by  virtue  of  which  he 
was  taken  to  Sai\ffhton  Hall  Madhouse,  and  con- 
fined there  ;  as  also  a  license  to  Drs  Smith  and 
Lowe  to  receive  and  detain  him  there.     He  coni- 
plains  that  he  never  was  a  furiooa  or  fatuous  per- 
son, or  lunatic,  and  that  in  the  petition  presented 
to  the  defender  he  was  not  described  as  such,  bat 
only  as  a  person  who  was  in  a  state  requiring  the 
restraint  of  an  asylum,  which  miffht  mean  no 
more  than  that  he  had  been  drinking  to  excess. 
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He  oomplaina  further  that  the  defender  had  no 
sufficient  l^al  evidence  before  him ;  that  the  Act 
S5  Greo.  IIL,  cap.  69,  sec.  8,  required  evidence 
"  by  medical  certificate  and  otherwiBe,"  but  that 
the  defender,  contrary  to  the  Act,  had  rested  eatis- 
fied  with  the  medical  certificate  alone ;  that  the 
pOTBuer  was  not  made  a  party  to  the  proceedings, 
or  allowed  an  opportuuty  of  defending  himself  ; 
that  the  defender  could  not  act  as  he  did  until 
Hfter  he  had  been  cognosced ;  that  the  defender 
had  no  authority  whatever  to  pronounce  the  onler, 
and  that  he  acted  maliciopsly  and  without  pro- 
bable cause. 

Hie  defender  satisfied  the  production,  and 
pleaded,  inter  ctHa,  that  the  action  was  incompe- 
tent against  him  in  respect  that  he  had  no  interest, 
and  fiuiher,  that  the  action  was  irrelevant.  Lord 
Jerviswoode  sustained  both  these  pleas. 
.  His  Lordship  added  the  foUowing  note  to  his 
interlocutor: — 

"  The  process  with  which  the  Lord  Ordinary  has 
been  here  called  on  judicially  to  deal  is  of  a  charac- 
ter which,  so  far  as  the  Lord  Ordinaiy  can  dis- 
eover,  is  without  direct  precedent. 

*'The  conclusions  of.  the  summons  are  directed 
to  the  reduction  and  declarator  of  nullity  of  cer- 
tain writs  therein  described  as — *  Firti,  Interlocu- 
tor, order,  or  warrant,  granted  and  signed  by  the 
defender,  Patrick  Arkley,  on  or  about  the  13th  June 
18S2,  whereby  authority  was  granted  by  the  said 
defender  iar  the  confinement  of  the  pursuer  in 
Sanghton  Madhouse.  Second,  Madhouse  license 
nanted  by  the  said  defender,  of  same  date,  where- 
Dy  Drs  Smith  and  Lowe,  keepers  of  the  said  Mad- 
house at  Saug^tonhaU,  were  authorised  to  receive 
into  and  detain  the  person  of  the  pursuer  in  their 
said  Madhouse,'  and  also  of  certain  renewals  of 
saadlioenae. 

"The  only  defender  called  in  the  action  to 
answer  to  the  conclusions  is  '  Patrick  Arkley, 
Esquire,  advocate,  one  of  the  Sheriff-Substitutes 
in  the  county  of  Edinburgh  or  Mid-Lothian,  and 
residing  in  Edinbureh,' — and  it  appears  ex/<icie  of 
the  summens,  that  tne  order  or  warrant,  of  which 
reduction  is  sought*  was  panted  by  the  said  de- 
fender, under  a  petition  which  bore  to  be  presented 
in  the  name  of  the  mother  of  the  pursuer,  and  to 
be  based  upon  a  certificate,  on  soul  and  conscience, 
by  *  Geo.  Glover,  surgeon,'  and  *  Thomas  G.  Weir, 
M.D.,  Ellin.' 

'*  Thna,  it  is  apparent  ficom  the  judicial  state- 
ment of  the  pursuer,  that  the  defender  was  not  the 
ori^iator  of,  nor  sole  actor  in,  the  proceedings  of 
which  the  pursuer  complains,  but  that  these  com- 
menced under  an  appUcation  to  him  solely  in  his 
official  and  judicial  character  at  the  iuatance  of  an- 
other. 

"  Is  it  possible,  then,  seeing  that  this  state  of 
facts  stands  disclosed  on  the  £ice  of  the  pursuer's 
own  summons  and  record  on  his  behalf,  to  permit 
the  progress  of  the  action  under  it,  while  the  sole 
defender  called  to  answer  to  the  conclusions  of  the 
action  is  the  judge  by  whom  the  order  complained 
of  was  issued  ? 

**  The  Lord  Ordinal^  is  of  opimon  that  it  is  not 
so,  and  that  it  is  his  imperative  duty  at  once  to 
throw  out  the  action  as  incompetently  laid  against 
the  defender. 

"mie  Sheriff  was  not,  and  could  not  be,  in  the 
sense  of  the  law,  a  party  to  the  proceedings  of 
which  the  pursuer  here  complains.  He  is  the 
legitimate  arbiter  and  judge  of  the  richts  of  those 
wnoee  interests  are  involved  in  any  leeal  process 
liefore  him,  and  is  so,  simply  because  he  ia  twt  a 
party  to  such  process.     These  proccediugs  were  at 


the  instance  of  another,  and,  as  the  Lord  Ordinary 
thinks,  that  party,  and  those  who  acted  under 
them,  or  some  of  them,  are  those  against  whom 
alone  this  action,  if  competent  at  all  as  laid,  could 
have  been  directed. 

As  a  test  of  this  view,  the  question  may  be  con- 
sidered in  relation  to  the  supposition,  that  the  de- 
fender, instead  of  meetinc  the  action  as  he  has 
done  by  a  defence,  had  aUowed  decree  to  pass,  in 
what  way  could  the  defender  have  suffered  or  have 
been  affected  by  such  a  course  ?  Certainly,  in  no 
respect  whatever,  so  far  as  the  conclusions  of  this 
action  would  reach.  The  reduction  sought,  if  ob- 
tained, might  and  could  only  have  affected  the  in- 
terests of  those  on  whose  application  and  certifi- 
cate the  order  and  Hcease  was  granted.  But  these 
parties  are  not  here  in  any  character  whatever, 
and  there  is  no  proposal  to  bring  them  here. 

*'  In  this  state  of  the  case,  the  Lord  Ordinary 
is  of  opinion  that  it  is  his  duty  to  refuse  altogether 
to  enter,  at  the  caU  of  the  pursuer,  on  the  merits 
of  the  question  raised  in  tne  conclusions  of  the 
summons,  or  to  discuss  points  mooted  at  the  de- 
bate, which  may  be  important  and  difficult,  until 
he  shall  have  a  party  or  paiiies  before  him  who 
have  a  direct,  pleadable,  and  legal  interest  to  de- 
fend the  procedure  ehallenged. 

**  Had  the  summons  contained  conclusions  for 
damages  against  the  present  defender,  as  was  the 
case  in  the  noted  instances  of  ILwgart  v.  Hope,  Ist 
June  1821,  1  a  46— House  of  Lords— Shaw's 
Appeals,  vol.  2,  p.  125,  and  of  Hamilton  v.  Ander- 
son, June  11,  1856,  18  D.,  p.  1003-House  of 
Lords'  Reports— MacQueen,  3,  p.  363,  the  Lord 
Ordinary  would  have  felt  that  he  was  called  upon 
to  deal  with  tiie  case  of  the  pursuer  in  an  aspect 
and  on  a  footing  materiallv  different  from  that  in 
which  alone  he  hnds  himself  entitled  to  regard  the 
proceedings. 

"But,  taking  the  case  as  presented,  no  course 
seems  to  l^e  open  but  to  sustain  those  pleas  in  de- 
fence with  wMch  alone  the  present  interlocutor 
deals." 

The  pursuer  reclaimed. 

Campbell  SiirrH  (with  him  Lord  Advocate)^ 
for  him,  argued— The  plea  of  want  of  interest 
ought  to  have  been  stated  against  satisfying  the 
pro<luction,  and  is  now  too  late.  Moreover  it  pro- 
ceeds upon  a  false  assumption  of  want  of  interest 
and  is  bad  in  itself. 

Solicitor-Gknbral  and  Shakd,  for  the  defend- 
er, were  not  called  upon. 

At  advising, 

The  Lord  Jitsticb-Clkrk  thought  the  firxt  plea 
for  the  defender  sound,  althou^  the  <lefeiuler 
ought  not  to  have  satisfied  the  production — he  had 
ffone  far  wrong  in  doing  so.  But  it  was  never  too 
fate  to  state  a  plea  of  incompetency,  and  he  was 
of  opinion  that  this  action,  as  laid  against  the 
defender,  was  quite  incompetent.  The  defender 
had  no  interest  in  it  whatever.  He  would  gi» 
further,  and  say  that  neither  had  the  pursuer  any 
interest  in  it.     No  decree  of  reduction  they  could 

Eronounce  in  it  could  be  of  any  use  to  him,  or 
ave  the  effect  of  cutting  down  the  warrant  as 
against  those  (if  there  were  any  such)  who  had  a 
right  to  plead  it.  He  thought  the  Lord  Ordinary 
should  not  have  sustained  the  plea  of  want  of 
relevancy,  because  that  plea  was  to  some  extent 
upon  the  merits  of  questions  to  contest  which  there 
was  here  no  proper  pursuer  or  defender. 

Lord  Cowan  concurred,  and  stated  that  he  did 
not  think  the  order  in  question  required  to  l>e  re- 
duced.    EjT'  parte  warrants  of  that  nature  came  to 
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an  end  of  themselves.  The  pursuer  could  not 
again  be  confined  under  that  order  and  license. 

Lord  Bkniiolms  and  Lord  Neaves  also  concurred 
—the  latter  agreeing  with  Lord  Cowan  in  opinion 
as  to  the  warrant  not  requiring  or  admitting  of  re- 
duction, and  remarking  that  the  whole  litigation 
was  absurd,  both  as  to  the  directing  it  against  the 
defender,  and  as  to  his  satisfying  the  production 
by  producing  a  document  which  ne  haa  no  right 
to  have  in  his  possession,  and  in  which  he  had  no 
interest  whatsoever. 

The  Court  accordingly  recalled  the  interlocutor 
of  the  Lord  Ordinary,  and  of  new  sustained  the 
first  plea  in  law  for*  the  defender  as  to  want  of 
interest. 

Agent  for  Pursuer — James  Somerville,  ^.S.C. 

Agents  for  Defender— Macrae  &  Flett,  W.S.      . 

P        JURY  TRIALS^-CHRISTMAS   f 
SITTINGS. 

Monday^  December  24. 
(Before  Lord  Barcaple.) 
THOMSON  V.  ADAM. 
Jury  Trial —  Wrongful  Apprehenrion.    Verdict  for 
pursuer— damages,  £100. 
This  was  an  action  of  damages  at  the  instance  of 
David  Thomson,  fisherman,  Fulteneytown,  Wick, 
against  Thomas  Adam,  joint  agent  at  Wick  for  the 
Aberdeen  Town  and  County  Bank.    The  issue  laid 
before  the  jury  was  in  the  following  terms  : — 
**  Whether,  on  or  about  the  18th  day  of  October 
1864,  and  at  or  near  the  Wick  Branch  of  the 
Aberdeen  Town  and  County  Bank  in  the  town 
of  Wick,  the  defender  mahciously,  and  with- 
out probable  cause,  apprehended  the  pursuer, 
or  caused  him  to  be  apprehended,  and  con- 
veyed to  the  poUce  office  in  Wick  aforesaid — 
to  the  loss,  mjury,  and  damage  of  the  pur- 
suer ?" 
Damages  laid  at  £500. 

The  jury  unanimously  returned  a  verdict  for 
pursuer,  assessing  the  damages  at  £100. 

Counsel  for  Pursuer— Mr  J.  H.  A.  Macdonald 
and  Mr  Alexander  Nicolson.  Agent  —  W.  C. 
Murray,  W.S. 

Counsel  for  Defender — The  Solicitor-General  and 
Mr  Maclennan.    Agent — Mne&a  Macbean,  W.S. 


Wednesday  and  Thursday,  Dec,  26,  27. 

RATTBAY  V.   TAYPORT  SLIP  COMPANY  AND 
ANOTHER. 

Jury  Tried — Sermtttde  of  Bleaching — Reparation. 
Verdict  for  Pursuer. 
These  were  conjoined  actions  of  suspension  and 
interdict  and  declarator  at  the  instance  of  Miss 
Susanna  Rattray,  residing  in  Tayport,  a^^ainst  the 
Tavport  Patent  Slip  Compaq,  and  Robert  Der- 
rick, contractor,  Leuchars.  GAie  issues  laid  before 
the  jury  were  : — 

*'  1.  Whether  for  forty  years  prior  to  the  year 
1864,  or  from  time  immemorial,  the  pursuer 
and  her  predecessors  and  authors,  as  proprie- 
tors of  the  house  and  ground  at  the  west  of 
Ferrvport-on-Craig,  and  also  as  proprietors 
of  a  house  in  the  east  of  Ferryport-on-Craig, 
have  possessed  and  enjoyed  a  servitude  of 
bleaching  and  drying  clothes,  and  a  servitude 
of  pasturing  cattle,  or  either  and  which  of 


these  fldrvitudes,  over  the  ground  throagh 
which  the  rijy^hts  of  way  claimed  by  the  pur- 
suer pass,  lying  between  the  high-water  mark 
of  the  river  Tay  on  the  north,  and  the  garden 
walls  of  the  properties  or  feus  which  formerly 
belonged  to  or  were  possessed  by  John  Doig, 
afterwards  Robert  Pryde  and  spouse,  Mrs 
Euphemia  Duncan  or  Greig,  Mrs  May  Dun- 
can or  Mitchell,  David  Duiicaii,  Euphesiia 
Welsh,  and  Georee  Clark,  or  some  of  them, 
on  the  south,  and  which  ground  is  ddineated 
on  the  plan  No.  100  of  process,  and  marked 
with  the  letters  K  K  K  K  K  E  ;  and  whether 
the  defenders,  in  or  about  the  year  1864,  and 
subsequent  thereto,  have  wrongfully  inter- 
fered with  the  pursuer's  right  to  tiie  said 
ground — to  the  loss,  injury,  and  damage  of 
the  pursuer  ? 
*  *  2.  Whether  in  or  about  the  months  of  June,  July, 
August,  September,  October,  and  November 
1864,  the  defenders,  the  Tayport  SlipCompany 
(Limited),  and  the  defender,  Robert  Derrick, 
or  either  and  which  of  them,  blasted,  or 
caused  to  be  blasted,  rock  and  other  materials 
near  the  pursuer's  property  in  Ferrvport-on- 
Craig,  culpabl  V,  recklessly,  and  in  a  cumgerous 
manner — to  the  loss,  injury,  and  damage  of 
the  pursuer?" 
Damages  laid  at  £500. 

The  jury  returned  a  unanimous  verdict  for  the 
pursuer  on  the  first  issue,  in  so  far  aa  relates  to 
the  servitude  of  bleaching  and  drying  clothes  on 
the  green  in  question,  assessing  the  damages  at  £15 
if  the  interference  be  continued,  but  mdy  Ss.  if 
servitude  be  restored.  They  also  found  for  the 
pursuer  on  the  second  issue  as  against  the  con- 
tractor only,  and  fixed  the  damages  at  £20. 

Counsel  for  Pursuer — Mr  Young  and  Mr  Gifford. 
Agent— L.  M.  Macari^  W.S. 

Counsel  for  Defender  Derrick — ^The  Dean  of 
Faculty. 

Counsel  for  Tayport  Slip  Company — ^The  Lord 
Advocate  and  Mr  N.  C.  Campbell. 
Agents  for  Defenders— J.  M.  k  J.  Balfour,  W.a 


Wednesday — Friday,  Dec.  26 — ^28. 
(Before  Lord  President.) 

TAYLOR  V.  ROSE. 

Jury  Trial — Reparation — Slander,  Verdict  for 
Defender. 
In  this  case  John  Taylor,  tenant  of  the  Railway 
Refreshment  Rooms,  Forres,  was  pursuer;  and 
Alexander  Rose,  confectioner,  grocer,  and  spirit 
dealer,  Forres,  was  defender.  The  issues  sent  to 
trial  are  as  foUows  : — 

«  1.  Whether,  on  or  about  the  16th  day  of  October 
1865,  the  defender  did,  at  a  meeting  of  the 
kirk-session  of  the  Free  (Ilhurch  of  Forres,  and 
within  the  session-house  of  the  Free  Church 
there,  and  in  presence  and  hearing  of  the  Rev. 
Adam  Robertson,  minister  of  the  Free  Church, 
Forres  ;  John  Berwick,  teacher  there ;  John 
M'Kessack,  farmer,  Balnaberry,  near  Forres ; 
Joseph  Forbes,  manager  of  the  Forres  MiUa, 
Forres  ;  Donald  M 'Donald,  confectioner  there; 
Alex.  Cowie,  cabinetmaker  there  ;  and  James 
Eraser,  residing  there,  or  anv  of  them,  falsely, 
maliciously,  and  calumniously  say  that  he  had 
seen  the  pursuer  drunk,  or  in  a  state  of  intoxi- 
cation, on  two  occasions^  the  first  of  said  occa- 
sions being  in  the  month  of  August  1865,  and 
the  second  on  or  about  4tk  September  1865 ; 
Digitized  by  VJ'i 
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or  did  fftlsely  and  calamnioaaiy  use  and  utter 
words  of  the  said  import  and  effect  of  and 
concerning  the  pursuer — to  the  loss,  injuiy, 
and  damage  of  the  pursuer  ? 
"  2.  Whether,  on  or  about  the  17th  April  1S66, 
the  defender  did,  within  the  shop  in  High 
Street,  Forres,  then  occupied  by  Robert 
Ste warty  bookseller  there,  and  in  presence  and 
hearing  of  John  Mortimer,  commercial  tra- 
veller, Forres,  and  Daniel  King  Stewart, 
shopman  to  the  said  Robert  Stewart,  or  of 
either  of  them,  falsely  and  calumniously  say 
that  the  pursuer  had  been  drunk  on  the  night 
of  the  16th  April  1866,  and  had  kicked  up  a 
row  in  or  near  the  house  occupied  by  Alex- 
ander Mackenzie,  carpenter  in  North  Street 
of  Forres,  and  had  attacked  and  assaulted  a 
son  of  the  said  Alexander  Mackenzie,  and  had 
mode  indecent  proposals  te  a  daughter  of  the 
said  Alexander  Mackenzie,  or  did  falsely  and 
calumniously  use  and  utter  words  of  the  said 
import  and  effect  of  and  concerning  the  pur- 
suer— ^to  the  loss,  injury,  and  damage  of  the 
pursuer? 
"  3.  Whether,  on  or  about  the  17th  April  1866, 
the  defender  did,  within  the  shop  in  High 
Street,  Forres,  then  occupied  by  John  Royan, 
grocer,  and  in  presence  and  hearing  of  the 
said  John  Royan,  Charles  Naughton,  inn- 
keeper, Forres,  and  John  Mortimer,  commer- 
cial traveller,  Forres,  or  any  of  them,  falsely 
and  calumniously  say  that  the  pursuer  had 
been  drunk  on  the  night  of  the  16th  April 
1866,  and  had  kicked  up  a  row  in  or  near  the 
house  occupied  by  Alexander  Mackenzie,  car- 
penter, in  N^rth  Street  of  Forres,  and  had 
attacked  and  assaulted  a  son  of  the  said  Alex- 
ander Mackenzie,  and  had  made  indecent  pro- 
posals to  a  daughter  of  the  said  Alexander 
Mackenzie;  or  did  falsely  and  calumniously 
use  and  utter  words  of  the  said  import  and 
effect  of  and  concerning  the  pursuer — to  the 
loss,  injury,  and  damage  of  the  pursuer  ?" 
Damages  laid  at  J&500. 

The  defence  on  record  in  regard  to  the  subject- 
matter  of  the  first  issue  was — **  Admitted  that  at 
a  meeting  of  the  kirk-session  of  the  said  Free 
Church  congregation  in  October  1865,  the  defender 
stated  that  he  had  seen  the  pursuer  in  a  state  of 
intoxication  once  in  Augast  and  once  in  September 
1865,  and  explained  tliat  he  did  so  in  consequence 
of  having  been  cited  to  attend  the  said  meeting 
for  the  purpose  of  giving  evidence  in  regard  to  a 
char;^  against  the  pursuer,  which  the  kirk-session 
was  mveetigating,  and  that  the  evidence  which  he 
so  gave  was  true." 

The  defender  also  admitted  that  he  had  made 
the  statemente  imputed  to  him  in  the  second  and 
third  issues,  with  the  exception  of  that  as  to  in- 
decent proposals,  and  he  explained  on  record  that 
"on  the  morning  of  the  l7th  April  1866,  Mrs 
Mackenzie  and  her  daughter,  who  reside  near  the 
defender,  called  upon  mm  as  a  Councillor  of  the 
burgh  and  Commissioner  of  Police,  and  lodged 
information  with  him  that  the  pursuer  and  another 
person  had  been  at  their  house  creating  a  disturb- 
ance during  the  previous  night.  The  matter  was 
well  known  in  the  town,  and  the  defender  men- 
tioned what  he  had  been  told  to  Daniel  King 
Stewart,  and  also  in  the  shop  of  John  Rovan  re- 
ferred to  in  this  article,  with  the  view  ot  ascer- 
taining whether,  as  these  parties  lived  in  the 
neightourhood,  they  had  h^tfd  anything  of  the 
disturbance.'* 


There  was  no  allegation  or  plea  or  counter  issue 
of  veritcLB, 

In  the  course  of  the  examination  of  the  pursuer, 
the  defender's  counsel  proposed  to  ask  him  whether, 
on  certain  specific  occasions  other  than  those  re- 
ferred to  in  the  first  issue,  he  had  been  intoxicated, 
and  intimated  that  the^  intended,  in  the  event  of 
the  pursuer  anawerinff  in  the  negative,  to  contra- 
dict him  by  the  evidence  of  witnesses  who  had 
seen  him.  The  pursuer's  counsel  objected,  on  the 
ground  of  want  of  notice,  and  the  Judffe  refused 
to  allow  the  line  of  examination  proposed. 

The  defender's  counsel  proposed  to  adduce  wit- 
nesses  who  had  seen  the  pursuer  intoxicated  on 
the  occasions  referred  to  in  the  first  issue.  The 
pursuer's  counsel  objected,  on  the  ground  that 
there  was  no  issue  of  Veritas,  The  presiding  Jud^e 
admitted  the  evidence,  on  the  ground  that  the 
pursuer  had  taken  an  issue  containing  malice,  and 
the  evidence  proposed  might  tend  to  show  that  the 
defender  had  acted  in  go^  faith. 

The  defender's  counsel  proposed  to  lead  evidence 
for  the  purpose  of  proving  that  the  pursuer  was  at 
Mackenzie's  house  on  the  occasion  referred  to  in 
the  second  and  third  issues,  which  he  had  denied. 
This  was  objected  to  and  disallowed,  there  being 
no  counter  issue.  The  pursuer,  however,  was 
allowed  to  strengthen  the  l^al  presumption  that 
the  alleged  slander  was  false,  by  evidence  that  he 
was  in  nis  own  house  on  the  occasion,  and  that, 
therefore,  it  could  not  possibly  be  true. 

The  LoBD  Prksident  charged  the  jury  that  in 
respect  of  the  matter  in  the  first  issue  the  defender 
was  privileged,  and  it  was  incumbent  on  the  pur- 
suer to  prove  malice  existing  in  his  mind  on  16th 
October  1865  ;  and  that  as  to  the  slanders  alleged 
in  the  second  and  third  issues,  although  it  was  not 
essential  that  malice  should  be  proved,  the  jury 
should  keep  in  view  the  undoubted  facts  that  there 
had  been  a  disturbance  at  the  house  of  the  Mac- 
kenzies,  and  that  they  had  communicated  to  the 
defender  as  a  commissioner  of  police  the  name  of 
the  pursuer  as  one  of  the  parties  concerned  in  it. 
The  statement  as  to  indecent  proposals  had  not 
been  communicated  by  tiie  Mackenzies  to  the  de- 
fender, and  he  denied  having  made  it  when  he 
made  the  other  statements ;  but  it  was  for  the 
jury  to  say  on  the  evidence  whether  he  had  done 
so,  keeping  in  view  the  disadvantage  to  which  the 
defender  had  been  exposed  by  reason  of  the  cha- 
racter of  the  indecent  proposal  spoken  to  bv  some 
of  the  witnesses  as  having  been  mentioned  hy  the 
defender,  not  being  condescended  on  either  in  the 
record  or  in  the  issue. 

The  jury,  after  an  absence  of  more  than  an  hour, 
intimated  tiiat  they  had  agreed  upon  a  verdict  by 
9  to  3.  The  parties  consented  to  receive  this  ver- 
dict without  the  jury  remaining  enclosed  for  the 
statutory  period  of  three  hours. 

The  verdict  thereupon  returned  was  a  unanimous 
one  for  the  defender  on  the  first  issue,  and  also  for 
him  on  the  other  issues,  hy  the  above  majority. 

Counsel  for  Pursuer— Mr  Macdonald  and  Mr 
Balfour.     Agents — Maogregor  &  Barclay,  S.S.C. 

Counsel  for  Defender— Mr  Pattisoa  and  Mr 
Burnet.     Agent — ^William  Mason,  S.S.C. 


Wedmsdcof — Monday^  Jan.  2 — 7. 

(Before  Lord  Kinloch.) 

TAYLOR  AND  CO.  V.  MACFARLAKE  AND  CO. 

Jury  Trial-Sale— Diseonformlty  to  Order-^Time- 

o'M  Return,    Verdict  for  Porsuerj— damages, 

£3000.      '  Digitized  by  VjOO  - 
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In  this  case  William  Taylor  &  Co.,  merchants, 
Leith,  arc  the  pursuers,  and  M.  Macfarlane  &  Co., 
distillers,   Glasgow,    and  Daniel  Macfarlane  and 
Robert  M-Mjfarlane,  both  distillers  there,  the  only 
known  individual  meml^ers  of  said  firm,  defenders. 
The  following  were  the  issues  sent  to  the  jury : — 
*•  Whether,  in  or  about  September  1862,  the  de- 
fenders, on  the  order  of  the  pursuers,  agreetl 
to  supply  to    them    a   quantity  of  whisky 
coloured  with  burnt  sugar  or  other  innocent 
material,  similar  to  a  sample  of  Mackenzie  & 
Co.  's  whisky  then  shown  to  the  defenders  ? 
Whether  the  defenders  delivered  to  the  pur- 
suers a  quantity  of  coloured  whisky,  amount- 
ing to  20,554  proof  gallons  or  thereby,  for 
which  the  pursuers  duly  paid  the  stipulated 

Srice  :    Ana  whether  the  coloured  whisky  so 
elivered  by  the  defenders  to  the  pursuera 
was  disconform  to  the  said  order,  inasmuch  as 
it  was  coloured  with  some  colouring  matter 
not  being    burnt    su^ar   or    other  innocent 
material  similar  to  said  sample — ^to  the  loss, 
injury,  and  damage  of  the  pursuers  ?  :  ^ 
Damages  were  laid  at  £6000. 
A  counter  issue  was  taken  by  the  defenders, 
viz.  : — 

**  Whether  the  pursuers  failed  duly  to  return  the 
said  whisky  to  the  defenders  ?" 

SCHEDULE  OF  DAMAGES  FOR  PURSUERS. 

1.  Cost  of  whisky,  interest  thereon, 

and  price  of  casks  supplied  there- 
for ...  .    £1500    0    0 

2.  Freight,  insurance,  and  shipping 

dues       .  .        820    0    0 

3.  Loss  sustained  in  endeavouring  to 

improve  the  whisky,  and  in  com- 
pensation to  natives      .  210    0    0 

4.  J.J08S  of  profit  in  trading,  and  in 

compensation  consequent  thereon 

paid  to  African  agents .  .       3000    0    0 

5.  Tjoss  and  damao^e  by  the  detention 

of    the  vessel  on  the  coast  of 

Africa    .  .        900    0    0 


£6430    0    0 
Deduct  value  of  whisky  used       417  13    8 


£6012  6  4 
The  pursuers'  statement  was  to  the  effect  that, 
when  engaged  in  bartering  in  1862  with  the  natives 
on  the  west  coast  of  Africa,  they  ordered  from  the 
defenders  a  quantity  of  coloured  spirits,  as  much 
as  possible  resembling  rum,  whicn  was  most  in 
favour  with  the  natives.  The  pursuers*  agent,  Mr 
John  lAUghlond,  showed  the  defenders  a  sample 
which  had  been  coloured  by  Messrs  Mackenzie  k, 
Co.  with  burnt  sugar,  and,  after  samples  had  been 
exhibited  by  the  defenders  to  the  pursuers,  a 
bargain  was  concluded  between  them  for  20,554 
proof  gallons.  The  whisky  was  shipped  in  the 
Elgiva,  and  reached  Africa  about  the  8th  February 
1863.  It  was  found  to  be  so  bad  in  quality  that 
the  natives,  after  obtaining  some  of  it,  refused  to 
take  any  more.  The  pursuers  afterwards  found 
that  the  whisky  had  been  coloured  with  a  prepa- 
ration of  logwood,  which  was  noxious  and  injuri- 
ous, and  not  with  burnt  sugar,  which,  they  said, 
was  the  substance  used  by  other  manufacturers. 
Experiments  suggested  by  the  defenders  were 
made  to  purify  tl^  whisky,  but  without  success, 
and  damages  were  claimed  by  the  piirsuers  on 
account  of  loss  sustained  through  the  injury  done 
to  their  trade  and  otherwise. 
The  defenders  denied  that  burnt  sugar  was  the 


usual  or  only  substance  used  for  colouring  whisky, 
or  that  they  knew  that  the  sample  which  they  had 
been  shown  was  coloured  with  it.  They  main- 
tained that  the  whisky  they  supplied  was  conform 
to  the  samples  whicn  were  approved  of  by  the 
pursuers'  agent.  They  denied  that  the  prepara- 
tion of  lo^ood  they  useil  was  deleterious,  and 
they  stated  that  it  was  not  only  seen  by  the  pur- 
suers' agents  while  the  process  of  colouring  went 
on,  but  that  twenty-five  gallons  of  the  preparation 
were  shipped  along  with  the  whisky  to  be  used 
by  the  pursuers  for  making  its  colour  still  darker, 
if  necessary.  The  defenders  also,  in  their  plea»-in- 
law,  maintained  that  the  pursuers  were  barred 
from  preferring  any  claim  of  damage  against  the 
defenders  by  their  failure  to  intimate  either  the 
rescission  of  the  contract,  or  that  the  whisker  fur- 
nished was  held  by  them  at  the  order  and  nsk  of 
the  defenders  ;  that  the  pursuers,  having  failed  to 
return  the  goods  sold  to  them,  were  not  entitled 
either  to  rescind  the  sale  or  to  claim  damages ; 
and  that  the  damages  claimed  were  so  remote  and 
consequential  that  they  could  not  in  any  view  be 
held  responsible  therefor. 

Lord  KiNLOGH,  in  charging  the  jury,  said  the 
first  question  they  would  have  to  ask  themaelves 
was  what  it  was  the  parties  contracted  for  ?  and 
the  second,  whether  they  had  fulfilled  the  contract 
or  not  ?  The  evidence  as  to  the  contract  was  not 
to  be  confined  to  the  mere  oral  testimony  of  what 
took  place  at  the  meetings  where  it  was  entered 
into'.  They  might  fina  a  great  deal  of  evi- 
dence in  circumstances  connected  with  the 
case.  They  had  evidence  as  to  the  seneral 
practice  of  colouring  spirits,  and  if  they  tnought 
that  was  done  in  a  particukir  way,  the  ques- 
tion fairly  and  naturally  arose,  whether  the 
parties  had  not  that  general  practice  in  view 
when  they  made  the  contract  ?  It  was  said  that 
the  general,  if  not  invariable  practice — but  the 
jury  would  judge — in  the  way  of  colouring  spirits 
was  to  use  caramel  or  burnt  sugar,  with  some  ad- 
ditional substances.  But  they  had  little  evidence 
as  to  the  additional  substances  used,  and  in  a 
general  way  they  might  take  it  as  proved  that  the 
general  and  almost  universal  practice  was  to 
colour  spirits  with  caramel.  On  the  other  hand, 
it  was  not  unimportant,  if  they  thought  it  had 
been  proved,  that  colouring  spirits  with  logwood 
was  a  thing  that  before  th»b  time  never  bad  been 
thought  of-^he  might  almost  say  before  that  time 
or  since  ;  because  Messrs  Macfarlane  themselves 
did  not  seem  to  consider  their  experiment  so  suc- 
cessful as  to  warrant  their  going  on  with  it.  It 
was  stated  that  a  second  cargo,  which  they  fur- 
nished to  the  pursuers  themselves,  was  coloured 
with  burnt  sugar ;  and  it  was  said  to  be  proved, 
that  except  in  that  instance — at  all  events  m  0nie- 
ral  expenence^Ksolouring  by  logwood  was  a  tning 
altogether  unknown.  It  seemed  to  him  a  great 
deal  of  the  evidence  as  to  whether  the  logwood 

f>roduced  injurious  effects  might  have  been  spared, 
t  certainly  produced  certain  appearances  in  con- 
nection with  those  who  partook  of  it,  but  the  doc- 
tors told  them  that  they  were  in  the  habit  of  warn- 
ing people  to  expect  these  appearances  and  not  to 
be  f  rightene;!.  And  with  ignorant  people  it  might 
happen,  and  probably  would  hi4)pen  with  those 
by  whom  the  whisky  was  consumed  in  Africa, 
that  the  appearances  would  cause  alarm.  It  was 
for  the  jury  to  say  whether  the  appearances  were 
not  of  that  disagreeable  character  which  made  the 
use  of  logwood  m  colouring  spirits  exceedingly  in- 
expedient. It  was  not  the  least  necessary  to  sup- 
pose that  the  defenders  in  colouiing  the  spirits 
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with  logwood  did  so  from  any  bad  intention.  It 
was  asud  tbat  logwood  was  cheaper  than  burnt 
sugar,  but  when  they  considered  the  small  quan- 
tity required  there  could  not  be  much  difference 
in  cost  The  question  was  put  whether  all  that 
did  not  take  place  from  a  kind  of  inconsiderateness 
and  rashness  ;  whether  knowing  that  logwood  was 
efficient  in  bringing  the  whisky  to  the  desired  hue, 
not  thinking  of  the  other  consequences,  they  had 
not,  somewhat  thoughtlessly  and  inconsiderately, 
used  it  in  place  oi  the  ordinary  and  universal 
colouring  matter.  There  was  some  eTidencc  led  as 
whether  the  samples  shown  by  Mr  Macfarlane 
were  coloured  with  logwood  or  caramel,  and  it 
would  be  for  the  jury  to  judge  whether  the  evi- 
deuce  preponderated  in  favour  of  the  supposition 
that  they  were  ooloured  with  the  one  substance  or 
the  other.  The  Dean  of  F^umlty  contended  that 
if  the  samples  shown  to  the  pursuers  were  coloured 
with  Wwoo4l,  the  bargain  must  be  held  to  be 
good.  That  did  not  follow,  for  unless  it  was  proved 
that  Mr  Laughlaud  was  aware  the  samples  were 
coloured  with  logwood  it  could  not  be  said  he  made 
a  hargsun  for  it.  It  might  be  a  material  circum- 
stance in  the  case,  but  he  could  not  be  said  to  have 
contracted  specially  for  logwood  when  he  did  not 
know  whether  it  was  that  or  not.  They  were  al- 
ways thrown  back  upon  the  question — What,  upon 
the  whole,  must  have  been  conceived  to  be  the 
real  contract  between  the  parties  made  on  the  8th 
September?  What  was  it  Mr  lAughland  under- 
.stood,  and  Mr  Macfarlane  must  be  supposed  to 
hare  understood  ?  Was  it  or  was  it  not  that  this 
whisky  should  be  ooloured  in  the  usual  way,  with 
burnt  sugar  or  similar  colouring  matter  ?  If  they 
foand  that  such  was  the  contract — that  it  should 
be  ooloured  in  the  usual  way,  similar  to  that  of 
Mackenzie's  sample — ^then  the  next  question  which 
they  had  t<»  consider  was,  whether  the  contract  was 
fulfilled  or  not.  It  was  quite  clear  that  logwood 
was  used  ;  therefore,  was  the  whisky  coloured 
with  some  "  other  innocent  material  similar  to  a 
•ample  of  Mackenzie's  V*  He  did  not  know  from 
the  evidence  that  there  was  anything  to  show  that 
the  logwood  supplied  was  injuriois  to  health  :  one 
medical  gentleman  went  the  length  of  sayincr  that 
it  was  positively  beneficiaL  The  jury  would  pro- 
bably rest  in  the  conclusion  that  there  was  nothing 
in  the  logwood  supplied  in  the  slightest  decree  in- 
jurious to  health.  But  that  was  reaUy  not 
the  whole  case  of  the  pursuer.  What  he  said — 
at  least  all  he  could  reasonably  say^was  that 
logwood  produced  disagreeable  effects,  and 
mi  in  tnis  case  logwood  was  not  innocent. 
"Innocent"  was  not  a  legal  word  requiring  any 
construction  from  him  ;  and  it  was  for  the  jury  to 
■ay  whether,  in  the  fair  sense  of  the  issue,  logwood 
was  an  innocent  and  harmless  thing,  and  had  done 
no  barm  to  anybody.  But  there  was  something 
more  than  innocent  in  the  issue.  The  question 
was  whether  it  was  coloured  with  some  colouring 
matter,  being  an  innocent  material,  similar  to 
Mackenzie's.  If  they  thought  logwood  fairly  fell 
under  that  description,  then  they  would  find  for 
the  defence  ;  but  if  not,  they  would  find  for  the 
pursuers  upon  the  primary  question  which  related 
to  the  fnlfuling  of  the  bargain.  But  before  they 
reached  a  conclusion  upon  that,  they  must  attend 
to  the  counter-issue  taken  for  the  defenders, 
whether  the  pursuers  failed  duly  to  return  said 
whi^y  to  the  defenders.  The  principle  was  un- 
doubted, that  if  the  pursuers  got  an  article  dis- 
conform  to  contract  they  were  entitled  to  return 
it  within  a  reasonable  time  ;  generally  speaking, 
they  were  bound  to  return  it  so  soon  as  the  defect 


was  discovered.  The  whisky  was  got  in  Octo- 
ber or  November  1862,  and  it  was  not  re- 
turned to  the  defenders  until  September  1864. 
He  thous^ht  it  was  scarcely  disputea  that  as  soon 
as  Mr  Laughland,  who  actea  for  the  pursuers, 
heard  of  the  objections  to  the  spirits,  he  made  an 
intimation  to  the  defenders  tnat  he  held  the 
whisky  to  be  contrary  to  contract.  For  a  great 
many  mouths  conmiunications  passed  between  thq 
parties  as  to  the  propriety  of^  attempting  to  put 
the  whisky  right.  Experiments  were  made  at  the 
suggestion  of  Mr  Macfarlane  ;  and  it  was  for  the 
jury  to  say  whether  these  intermediate  proceed- 
ings were  not  what  one  might  call  fairly  a  sus- 
pension of  hostilities  —  whether  they  cQd  not 
proceed  on  the  footing  that  an  attempt  was  to  be 
made  in  the  meanwhUe  to  put  all  thin^  to  right ; 
and  if  these  did  not  succeed,  then  parties  were  to 
have  recourse  to  their  respective  legal  rights.  If 
they  should  be  of  opinion  that  the  true  character 
of  these  proceedings  was  that  the  parties  agreed 
in  the  meanwhile  to  reserve  all  rights,  then  it 
could  not  be  said  that  the  whisky  was  sent  back 
too  late.  One  fact,  which  seemed  to  be  strong,  if 
not  conclusive,  against  the  idea  that  it  was 
sent  back  too  late  was  that  the  defenders 
took  what  remained  of  it  back,  sold  it  on  their 
own  account,  and  credited  the  pursuers  with  the 
amount.  If  the  lur^  were  of  opinion  that  the 
pursuers  were  right  in  their  contention  that  the 
contract  was  not  fulfilled ;  and  if  they  were  of 
opinion  that  the  defenders  had  not  made  out  that 
the  whisky  was  not  returned  in  sufficient  time, 
then  arose  the  question  of  damages,  which  was  the 
only  other  question  to  which  he  should  direct 
attention.  They  must  examine  into  that  matter 
with  exceeding  great  care  and  deliberation,  because 
whilst  they  must  give  the  pursuers  due  and  suffi- 
cient reparation^  they  must  take  great  care  that 
they  did  not  ffive  them  more.  They  had  a  claim 
before  them  of  £6012,  6s.  4d.  dam<^,  and  that 
was  ma«le  up  by  various  items,  '^lev  did  not 
require  to  return  a  verdict  on  each  of  the  items 
separately,  but  they  required  to  consider  the 
items  separately  to  reach  the  whole  sum.  They 
were  bound  to  give  such  a  purchaser  such  sum  as 
would  replace  the  cost  and  charges,  and  afford 
reasonable  profit  over  and  above.  The  whole 
whisky  was  not  returned.  There  was  a  consider- 
able uuanti^  sold  before  the  defect  was  dis- 
covered; and,  of  course,  he  need  not  say  the 
defenders  were  not  bound  to  repay  the  cost  nor 
chaises  of  what  the  pursuers  sold.  That  principle 
was  admitted  by  the  defenders,  as  it  would  be 
oljserved  there  was  at  the  end  of  the  schedule  the 
words,  "Value  of  whisky  used."  In  regard  to 
the  third  item — loss  sustained  in  endc  avouring  to 
improve  the  whisky,  and  in  compensation  .to 
natives — ^he  was  disposed  to  agree  with  the  Dean 
of  Faculty  that  the  defenders  could  not  be  charged 
with  these  sums  unless  they  found  it  proved 
that  they  were  advanced  and  disbursed  under 
their  authority  and  with  their  assent.  It  was  for 
the  jury  to  judge  whether  that  was  so  or  not. 
Perhaps  the  most  impoi'tant  item  was  the  fourth, 
which  raised  the  question  as  to  the  loss  of  profit 
which  the  pursuers  asked  that  the  defenders 
should  make  eood.  That  was  a  very  difficult 
item  to  deal  witio,  and  he  was  afraid  it  was  one  to 
which,  after  all,  the  jury  would  have  to  apply 
what  was  called  the  broad  axe — ^an  instrument  in 
the  use  of  which  juries  were  supposed  to  be  so 
expert.  So  far  he  agreed  with  the  defenders' 
observation  that  a  great  deal  might  liave  been  laid 
before  them  more  precise  and  satisfactory  ;  but  it 
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was  open  for  the  pursaers  to  say  that  if  the 
defenders  had  wished  to  obtain  the  books  of  the 
concern  they  could  have  had  them.  The  jury 
must  therefore  endeavour  to  reach  the  point  of 
profit  in  the  best  way  they  could.  On  the  last 
item  of  the  schedule  he  had  very  little  to  say  ;  it 
was  the  loss  through  detention  on  the  coast  of 
Africa.  He  was  much  disposed  to  agree  with  the 
Dean  of  Faculty  when  he  said  that  they  must  have 
it  prov^  that  the  detention  was  really  and  truly 
caused  bv  the  nature  of  this  whisky.  They  would 
judge  whether  they  should  answer  that  question 
with  "yea"  or  "nay." 

The  Dean  of  Faculty,  for  the  defenders,  ex- 
cepted to  the  charge,  in  so  far  as  the  judge 
directed  the  jury  that  the  term  innocent  was  not  a 
legal  term  requiring  construction  from  the  judge. 
He  also  desired  the  judge  to  direct  the  jury — (1) 
That  in  order  to  entitle  the  pursuers  to  a  verdict 
oil  their  issue,  it  is  not  sufficient  for  them  to  prove 
that  the  material  with  which  the  whisky  was 
coloured  was  injurious  to  the  marketable  quality 
of  the  whisky  ;  (2)  That  in  order  to  entitle  the 
pursuers  to  a  verdict  on  their  issue,  it  is  necessarv 
for  them  to  prove  that  the  material  with  which 
the  whisky  was  coloured  was  injurious  to  the 
health  of  the  coiisumer ;  (3)  That  the  words 
**  similar  to  the  said  sample,"  as  used  in  the  first 
issue,  relate  to  the  colour  of  the  whiskv  only,  and 
do  not  relate  to  the  colouring  material ;  (4)  That 
if  the  jury  are  satisfied  that  the  defenders  from 
the  first  repudiated  liability,  the  pursuers  cannot 
recover  damages  on  the  ground  of  the  vessel  hav- 
ing been  detained  beyond  the  usual  period  for 
obtaining  a  return  cargo,  if  such  detention  took 
place  without  notice  to  the  defenders.        « 

His  Lordship  declined  to  give  the  directions 
asked  to  the  jury. 

The  jury  returned  a  verdict  finding  unani- 
mously for  pursuers,  and  assessing  the  damages  at 
£3000. 

Mr  GiFFORD,  for  pursuers,  requested  his  Lord- 
ship to  ask  the  jury  whether  that  verdict  included 
interest  from  the  present  time,  or  from  some  pre- 
vious date. 

Lord  KiNLOGH  said  there  was  nothing  about  in- 
terest in  the  issues,  and  he  was  not  disposed  to  ask 
the  question.  When  the  jury  did  not  add  interest 
to  their  verdict,  they  all  knew  what  efifect  the  law 
would  give  to  it. 

Mr  GiFFORD— The  law  might  give  a  decision  in 
one  wav  when,  perhaps,  the  jury  meant  that  it 
should  have  been  in  another. 

Lord  KiNLOCH — If  the  parties  agree,  I  have  no 
objection  to  put  it. 

The  Dean  of  FACULTY—We  take  the  verdict  as 
it  is. 

Counsel  for  Pursuers— Mr  Young,  Mr  GifFord, 
and  Mr  Asher.     Agent — John  Henry,  S.S.C. 

Counsel  for  Defenders — ^^The  Dean  of  Faculty, 
Mr  A.  R.  Clark,  and  Mr  Watson.  Agents— White- 
Millar  &  Robson,  S.S.C. 


Wednesday — Friday,  Jan.  2 — 4. 
(Before  Lord  Ormidale. ) 

WILSON  V.  MERRY  AND  CUNNINGHAM 

(ante,  p.  9). 

Jury    Trial — Reparation — Culpa — Foreman — Col- 

iaboratenr.    Verdict  for  pursuer. 

In  this  case,  which  was  formerly  tried,  a  verdict 

was  given  for  the  pursuer,  whi<^  was  set  aside  as 


contrary  to  evidence,  and  upon  the  new  trial,  evi- 
dence was  led,  inter  alia,  aa  to  the  position  and 
duties  of  Neish  and  Bryce,  and  as  to  the  amount  of 
superintendence  and  control  exercised  by  the  de- 
fenders over  them  in  the  management  of  the  pit  in 
question.  The  pursuer  contended  that,  with  regard 
to  Neish,  the  evidence  disclosed  complete  delegation 
of  the  defenders'  duties  in  reference  to  the  pit,  the 
whole  of  the  underground  operations,  including 
the  ventilation  system,  being  under  his  manage- 
ment ;  and  that  the  occurrence  by  which  the 
deceased  lost  his  life  arose  from  a  faulty  system  of 
ventilation  pursued  in  the  pit.  The  defenders,  on 
the  other  lumd,  maintained  that  there  had  not 
been  complete  delegation  of  duties  in  the  matters 
above  mentioned  ;  that  a  certain  amount  of  super- 
intendence and  control  was  exercised  by  them  in 
regard  to  these  ;  but  that,  in  any  event,  there  was 
not  that  delegation  which  could,  in  any  sense, 
make  Neish  the  alter  ego  of  the  defenders,  or  a 
deputy  master.  They  further  maintained  that 
the  defenders  were  only  liable  for  personal  fault. 
They  also  contended,  further,  upon  the  evidence 
that  the  accident  in  question  must  have  been 
caujsed  (if  by  fault  at  aU)  by  the  fault  of  Bryce,  in 
permittinff  a  temporary  obstruction  of  an  other- 
wise good  ventilation  system,  and  that  he  was  a 
collaborateur  with  the  deceased. 

Lord  Ormidale,  in  the  course  of  his  charge, 
directed  the  jury  that  if  they  were  satisfied  that 
the  accident  was  caused  by  the  fault  of  Bryce,  the 
defenders  were  not  liable.  Further,  that  if  they 
were  satisfied  on  the  evidence  that  the  arrange- 
ment or  system  of  ventilation  in  the  Haughhoid 
Pit,  at  the  time  of  the  accident  in  question,  had 
been  designed  and  completed  by  Neish  before  the 
deceased  Henry  Wilson  was  engaged  to  work  in 
the  pit,  and  that  the  defenders  had  delegated  to 
Neish  their  whole  power,  authority,  and  duty  in 
regard  to  that  matter,  and  also  in  r«ganl  genenlly 
to  all  the  underground  operations  without  control 
or  interference  on  their  part,  the  deceased  Henry 
Wilson  and  Neish  did  not  stand  in  the  relation  of 
fellow-workmen  engaged  in  the  same  common 
emplovment,  and  the  defenders  were  not,  on  that 
ground,  relieved  from  liability  to  the  pursuer  for 
the  consequences  or  fault,  if  any  there  was,  on  the 
part  of  Neish,  in  designing  and  completing  said 
arrangement  or  system  of  ventilation. 

The  counsel  for  the  defenders  excepted  to  this 
direction  in  so  far  as  it  referred  to  Neish,  and 
asked  the  Judge  to  direct  the  jury,  '*  that  if  they 
were  satisfied  on  the  evidence  that  the  defenders 
used  reasonable  care  in  the  appointment  of  John 
Neish  as  manaser  of  the  pit  in  question,  and  put 
at  his  command  all  necessary  means  for  the  proper 
working  and  ventilation  of  the  pit,  the  defenders 
are  not  in  law  answerable  for  the  personal  fault  or 
negligence  of  Neish  in  the  arrangements  made  by 
him  for  ventilating  the  shaft  at  and  below  the 
scaffold  used  at  the  Pyotshaw  sesjn  on  the  occa- 
sion in  question." 

Lord  Ormidale  refused  to  give  this  direction, 
and  the  counsel  for  the  defenders  excepted  to  his 
Lordship*s  refusal. 

In  addition  to  some  of  the  cases  noted  ante,  p. 
11,  reference  was  mide  to  the  judgment  of  the 
Court  of  Queen's  Bench  quoted  ante,  vol.  iii  No.  6. 

The  jury,  as  at  the  former  trial,  found  for  the 
pursuer,  with  £100  dtunaces. 

Counsel  for  Pursuer — ^The  Solicitor-General,  Mr 
Maodonald,  and  Mr  Strachan.  Agent— T.  White, 
S.S.C. 

Counsel  for  Defenders— Mr  Shand  and  Mr  Mac- 
Lean.     Agent — John  Leishmao,  W.S. 
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Wednesday^  Jan,  9. 
SECONDn^IVISION. 

FELL'S  TBUSTEE8  V.  SCOTTISH  PROVIDENT 

INSTITUTION. 
Process— Posseuum — Title  to  Property— Advocation 
of  Petition  from  Dean  of  Guild  Court.     Held 
(affinniiu;  the  judgment  of  a  Dean  of  Guild 
Court),  tnat  in  a  petition  for  authority  to  make 
alterations  on  subjects  possessed  by  the  peti- 
tioner for  seven  years  upon  a  title  capable  of 
comprehending  them,  and  the  alterations  not 
involving  a  chan^  in  the  character  of  the  pos- 
session, an  objection  and  defence  by  an  adjoin- 
ing proprietor  that  the  petitioner  was  not  the 
true  proprietor  of  the  subjects  could  not  be 
entertained  in  the  petition  process. 
This  was  an  advocation  from  the  Court  of  the 
Bean  of  Guild  of  the  city  of  Edinburgh,  the  pro- 
ceedings having  originated  in  a  petition  presented 
by  the  respondents,  the  Scottish  Provident  Insti- 
tution, for  authority  to  alter  the  stair  leading  to 
the  area  in  front  of  the  tenement  No.  7  St  Andrew 
Sqoare.    The  advocators  are  adjoining  proprietors. 
The  stair,  although  giving  access  to  tiie  area  in 
front  of  tiie  respondents'  tenement,  is  not  itself  in 
front  of  that  tenement,  but  in  front  of  tiie  tene- 
ment belonging  to  the  advocators,  which  in  tiie 
titles  thereof  is  described  as  bounded  by  "the 
high   street    on    the   south  side  of  St  Andrew 
Square  on  the  north,  the  house  formerly  belonging 
to  the  deceased  Patrick  Crawf  urd  of  Auchinaines, 
Esq.,  on  the  east."    The  feu-charter  in  favour  of 
Patrick  Crawford  of  Auchinaines,  the  respondents' 
aathor,  described  the  property  conveyed  to  him 
"as  measuring  21  feet  or  thereby  in  front  north- 
ward, and  exrtendiuK  southward  in  an  irregular 
figure  ill  feet  or  tnereby,  and  upon  the  north 
part  of  which  piece  of  ground  there  is  now  built  a 
lodging  or  dwelling  house,  which  is  presently  pos- 
wased  oy  John  Fordyce  of  Aytoun,  which  piece  of 
ground  is  bounded  on  the  north  by  the  street  of 
8t  Andrew  Square,  on  the  west  and  south  by  the 
ground  belonging  to  David  Hume,  Esq.,  and  on 
the  east  partly  by  the  ground  belonging  to  Bobert 
Hunter  of  Thurso,  and  partly  by  the  stable  there- 
inafter disponed." 

The  respondents  averred  that  they  were  pro- 
prietors of  the  stair  and  stair-case  in  question, 
that  they  were  included  in  their  titles,  and  had 
been  possessed  by  them  for  forty  years  and  up- 
wards. The  advocators  denied  that  the  respon- 
dents were  proprietors  of  the  said  subjects,  and 
alleged  that  the  same  were  included  in  their  titles 
and  were  their  property. 

The  Dean  of  Guild  allowed  the  respondents  a 
proof  of  their  averments  as  to  possession,  and  to 
the  advocators  a  conjunct  proof.  The  respondents 
adduced  evidence  which  established  that  they  had 
had  exclusive  possession  of  the  stair  and  staircase 
for  seven  years  and  upwards,  but  their  proof  did 
noteo  back  for  a  period  of  forty  years. 

The  Dean  of  Gmld,  after  considering  the  proof, 
pronounced  the  following  interlocutor : — 

**  Edinburgh,  25th  May  1866.— Having  consi- 
dered the  closed  record,  proof,  and  whole  process 
—Finds  it  proved  that  the  petitioners  have  occu- 
pied the  staircase  to  which  we  application  relates 
as  an  access  to  the  area  in  front  of  their  tenement 
for  more  than  seven  years,  and  finds  no  acts  proved 
on  the  part  of  the  respondents  relevant  to  infer 
joint  occupation  or  interruption  of  the  petitioners' 
occupation  thereof  :  Finds  that  the  alterations  for 
which  the  warrant  of  the  Court  is  desired  do  not 


involve  any  change  in  the  character  of  the  peti- 
tioners' possession,  or  the  assertion  of  any  huher 
right  to  the  subject  than  that  upon  which  they  have 
already  possessed,  but  that,  on  the  contrary,  their 
effect  is  merely  to  improve  the  staircase  as  an 
access  to  the  petitioners'  area,  and  to  adapt  the 
entrance  to  the  present  condition  of  the  street  and 
frontage:  Therefore  ^rrants  warrant  to  the  peti- 
tioners to  execute  their  proposed  alterations,  con- 
foqn  to  the  plan  No.  of  process,  and  decerns  : 
Finds  the  respondents  liable  to  the  petitioners 
in  the  expenses  of  process  subsequent  to  their 
appearance,  and  remits  the  account  thereof,  when 
lodged,  to  the  clerk  of  Court,  as  auditor,  to  tax  the 
same,  and  to  report. 

(Signed)  **  John  Shbitnan,  D.O. 
**  Note, — The  present  case  would  not  have  pre- 
sented any  difficulty  had  the  fact  that  the  peti- 
tioners were  in  possession  of  the  staircase  oeen 
admitted.  The  Court,  yielding  to  the  respondents' 
request  upon  a  reclaiming  petition  against  their 
former  judgment,  directed  a  proof  upon  the  ques- 
tion of  possession.  The  evidence  appears  to  the 
Court  to  be  entirely  in  favour  of  the  petitioners' 
contention  on  the  matter  of  possession ;  but  as  the 
respondents  may  wish  to  exercise  their  right  of 
reclaiming  against  this  judgment,  it  is  not  ex- 
pedient to  enter  upon  a  detailed  examination  of  its 
import.  The  Court  is  of  opinion  that  when  a 
party  has  possessed  a  subject  by  actually  occupy- 
ing it  under  a  title  of  property,  it  is  not  necessary 
to  enter  into  the  merits  of  the  title  for  the  purpose 
of  supporting  an  application  to  repair  or  rebuild. 
Where  the  api^cation  is  one  for  authority  to  build 
on  ground  not  already  occupied  by  builcungs,  and 
the  applicant's  title  is  disputed  by  a  party  claim- 
ing the  property,  the  ascertainment  of  the  title  is 
obviously  essential  to  the  disposal  of  the  merits  of 
the  application.  The  present  case  appears  to  fall 
within  the  former  class.  It  would  have  been 
otherwise  if  the  petitioners  had  proposed  to  extend 
the  front  of  their  premises  over  the  ground  in 
question. " 

And  thereafter,  upon  a  reclaiming  petition,  he 
pronounced  this  interlocutor  : — 

^^  Edinburgh^  M  Aug.  1866. — Having  considered 
the  reclaiming  petition  and  answers,  Nos.  42  and  43 
of  process,  and  the  previous  papers— Adheres  to 
the  findings  of  the  interlocutor  of  26th  May  1865 
reclaimed  against,  with  this  addition,  viz. — Finds, 
in  point  of  law,  that  the  petitioners  hating  been 
in  possession  of  the  staircase  in  question  for  more 
than  seven  years,  upon  a  title  of  property  which  is 
capable  of  comprehending  the  said  staircase,  they 
are  entitled  to  execute  the  alterations  thereon  for 
which  warrant  is  craved,  and  that  the  defence 
that  the  defenders  are  the  true  proprietors  of  the 
said  staircase  cannot  be  inquired  into  in  this  pro- 
cess :  Therefore  repels  the  whole  pleas  in  law  of 
the  defenders,  and  of  new  grants  warrant  to  the 
petitioners  to  execute  their  proposed  alterations, 
conform  to  the  prayer  of  the  petition  and  relative 
plan.  No.  2  of  process,  and  decerns :  Finds  the 
respondents  liable  to  the  petitioners  in  the  expenses 
of  process  subsequent  to  their  appearance,  and 
remits  the  account  thereof  when  lodged  to  the 
clerk  of  Court,  as  auditor,  to  tax  the  same  and  to 
report.     Mr  Assessor  McLaren. 

(Signed)  *'  John  Shsnkan,  D.O, 
"  Note, — The  Court  has  again  considered  this 
case  with  the  desire  to  give  the  most  favourable 
consideration  to  the  araument  which  has  been  so 
ably  maintained  on  behalf  of  the  defenders,  but 
they  are  unable  to  find  in  that  argument  any  suffi- 
cient reason  for  altering  the  opinion  upon  which 
their  former  judgment  proceeds.     It  naa,   how- 
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ever,  been  thought  proper,  in  case  of  the  litigation 
going  further,  to  state  more  fully  the  grounds  of 
the  judgment,  and  the  reasons  for  declining  to 
enter  into  the  question  of  title  which  is  argued  in 
the  reclaiming  petition. 

'*  The  defence  that  the  respondents  and  not  the 
petitioners  are  the  true  proprietors  of  the  subject 
m  question,  if  established,  is  undoubtedly  a  com- 
plete answer  to  the  petitioners'  case.  For  certain 
purposes  the  Court  of  the  Dean  of  Guild  has  b^n 
in  the  practice  of  looking  at  the  title-deeds  of  the 
parties  engaged  in  litigation  before  it.  It  is  not 
the  practice  to  grant  a  building  warrant  except  on 
the  application  of  a  party  in  possession  on  a  title 
of  property,  or  with  his  consent.  To  ascertain 
whether  the  applicant  has  the  title  which  he 
alleges,  the  Court  must  examine  the  title-deeds 
which  he  produces,  and  in  pak-tioular  must  con- 
sider whether  the  description  of  the  subject  of 
conveyance  applies  to  the  property  with  which 
they  are  asked  to  deal,  rox  the  same  purpose, 
that  of  identifying  the  Subjects,  the  Coart  is  also 
In  the  practice  of  looking  at  the  title-deeds  of  the 
ailjoining  properties,  and  for  that  purpose,  as  well 
as  for  the  ascertainment  of  the  state  of  posse88i(»n, 
evidence  may  be  taken  before  it.  Any  defence 
directed  to  these  points  is  therefore  a  competent 
subject  of  inquiry.  But  where  the  petitioner  is  in 
possession  upon  a  title  oomprehendmg  the  subject 
in  dispute,  and  the  defence  involves  the  inquiry 
whether  the  petitioner  or  the  respondent  has  a 

S referable  title,  a  question  arises  which  cannot  be 
etermined  here  even  for  the  purposes  of  the  appli- 
cation, because  this  is  a  populM:  Court,  and  not 
constituted  for  the  determmation  of  difficult  ques- 
tions of  law.  kStill,  if  the  petitioner  is  in  a  posi- 
tion to  claim  the  b^eiit  of  a  possessory  judgment, 
the  practice  is  to  grant  the  warrant  unless  the 
respondent  removes  the  proceedingsto  the  Court 
of  Session,  as  he  is  entitled  to  do,  by  an  advocation 
ob  coniingerUiam  of  a  declarator  at  his  instance. 

"  In  the  present  case,  it  is  considered  that  the 
terms  of  the  description  contained  in  the  peti- 
tioners' titles  do  not  neoessarily  exclude  the  stair- 
case in  dispute.  The  boundary  towards  St 
Andrew  Sqnare  is  described  as  measuring  21  feet 
or  thereby  in  front  northward  ;  and  on  the  north 
side  of  the  subject  it  is  said  there  is  now  built  a 
lodging  or  dwelling  house,  which  is  presently  pos- 
ses^ by  John  l^rdyoe  of  Aytoun ;  and  aoain, 
the  ground  is  said  to  be  bounded  on  the  nortn  by 
the  street  of  St  Andrew  Square;  and  further, 
there  is  a  separate  conveyance  to  the  cellarage 
under  the  pavement.  It  is  observed  by  the  re- 
spondents that  this  is  a  bounding  charter;  but  the 
real  question  is.  What  is  the  boundary?  The 
Court  is  not  satisfied  that  the  measurement  of  21 
feet  of  frontage  was  intended  to  apply  to  the 
area,  with  which  it  does  not  in  fact  correspond. 
It  is  rather  thought  that  it  applies  tathe  front  of 
the  dwelling-house,  with  which  it  has  been  proved 
to  correspond  by  the  measurements  made  by  Mr 
Archibald  Sutter,  and  deponed  to  in  his  examina- 
tion for  the  respondents.  The  title  to  the  area 
appears  to  rest  upon  the  general  words  of  descrip- 
tion— *  bounded  on  the  north  by  the  street  of  St 
Andrew  Square.'  These  words,  and  the  reference 
to  the  building  erected  upon  the  subject  of  convey- 
ance, sug^t^  on  inquiry  into  the  state  of  pos- 
session since  the  date  of  the  charter,  for  the 
purpose  of  identifying  the  boundaries ;  and  in 
consequence  of  that  mquiry,  it  has  been  ascer- 
tained that  the  stMrcase  in  question  has  formed 
part  of  the  petitioners'  area  since  1838,  and  that  it 
13  so  constructed  as  to  afford  access  to  it,  and  to  it 


alone.  The  defenders  have  not  attempted  to 
show  that  at  any  earlier  period  the  construction  of 
the  subject  had  been  different ;  and  their  witneu 
Mr  Sutter  states,  on  cross-examination,  that  the 
wall  separating  the  staixx^se  from  tiie  respondents' 
area  looks  like  one  about  forty  or  fifty  years  old, 
and  appears  to  be  as  old'  as  the  rest  of  the  building. 
"Reading  the  description  in  the  petitionen' 
charter,  with  the  aid  of  the  evidence  of  identity 
afforded  by  the  original  construction  and  subse- 
quent possession  oi  the  subject,  the  Court  is 
satisfied  that  the  petitioners'  title  is  one  which 
may  be  held  as  comprehending  the  staircase  in 

Question.  The  petitioners  have  in  fact  possessed 
tie  staircase  in  virtue  of  it  for  more  than  seven 
years  ;  and  they  are  entitled  to  continue  that  pos- 
session, and  to  exerdse  such  acts  of  ownership  as 
are  involved  in  the  present  application,  until  uieir 
title  is  set  aside  by  a  higher  court.  Indeed  the 
evidence  amounts  to  immemorial  possession  on  the 
part  of  the  petitioners  and  their  authors ;  and 
although  the  effect  of  possession  of  that  character 
does  not  arise  for  consideration  in  this  application, 
the  Court  have  the  less  hesitation  in  giving  im- 
mediate effect  to  the  views  upon  which  they  nave 
proceeded,  when  they  know  that  the  right  upon 
which  the  application  is  founded  has  been  asserted 
for  so  long  a  period  without  interraption." 
Fell's  tnistees  thereupon  advocated  the  cause. 
Lord  Advocate  and  A  Blair  for  them 
maintained  (1)  That  the  respondent's  titles,  upoo 
a  true  construction,  were  exclusive  of  their  having 
a  richt  of  property  in  the  subjects  in  dispute. 
2.  1%at  the  said  subjects  were  included  in  the 
advocator's  titles,  at  least  that  the  case  raised  a 

Suestion  of  heritable  right,  and  that  the  respon- 
ents  were  not  entitled  to  make  the  substantial 
alterations  proposed  by  them  under  a  possessory 
judgment,  witnout  having  first  established  the 
right  of  property  alleged  by  them  in  the  Court  be- 
low, but  denied  by  the  respondents. 

Young  and  Webster,  for  the  respondent^ 
maintained  that  the  description  of  their  property 
in  their  titles  was  sufficiently  wide  to  include  the 
stair  and  staircase  in  front  of  the  advocators' 
tenement ;  that  they  had  established  exclusive 
possession  for  far  more  than  seven  years,  and  that 
m  these  circumstances  the  interlocutors  of  the 
Dean  of  Guild  ought  to  be  adhered  to. 

The  advocators  declined  to  bring  a  declarator  to 
establish  the  right  of  property  averred  by  them. 

At  advising, 

Lord  Justice-Clerk — I  think  it  is  veiy  dear 
that  we  cannot  in  this  case  enter  into  ques- 
tions as  to  the  parties'  titles  as  in  competition  with 
each  other.  That  is  not  a  question  which  was 
entered  into  by  the  Court  below,  and  on  that 
ground  we  cannot  entertain  it  here.  The  only 
question  which  is  competently  raised  is,  whether 
tne  petitioner,  who  asks  for  a  warrant  from  the 
Dean  of  Guild,  has  been  for  some  time — say  seven 
years — in  possession  of  the  subjects  which  he  pro- 
poses to  alter,  on  a  title  capable  in  law  of  compre- 
hending the  subject  in  dispute. 

If  we  turn  to  the  facts  of  the  case,  it  appeari 
that  the  pursuers  have  been  in  possession  of  the 
staircase  in  question  for  a  very  considerable  time, 
and  it  is  not  alleged  that  the  respondents  ever 
possessed  that  staircase,  or  the  ground  on  which  it 
stands,  as  part  of  their  property  in  St  Andrew 
Square.  So  much  for  the  possession  had  by  the 
parties.  Then  with  respect  to  title.  Before 
we  can  say  whether  the  title  produced  is  or 
is  not  capable  of  comprehending  the  subject  in 
dispute,  we  must  consider  the  nature  of  the  sub- 
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j«ct  itself.  The  two  properties  1)elongixig  to  the 
parties  were  originally  awelling-houses  of  lai^e 
dimensioii  on  the  south  side  of  St  Andrew  Sqnare, 
Both  of  them  were  conveyed  to  their  present 
owners  hy  the  magistrates  of  the  city  in  the  shape 
of  jvivate  houses.  The  one  party  got  the  house 
originally  erected  W  Mr  Fordyce  of  Aytoun,  the 
other  the  house  of  David  Hume.  Now,  looking 
to  the  site  of  these  houses,  which  are  situated  at 
the  comer  of  St  Andrew  Square  and  St  David 
Street,  it  is  not,  I  think,  a  wonderful  thine  that 
the  penons  who  originally  owned  hoth  should  not 
have  divided  the  area  and  cellarage  in  the  line  of 
the  gahle  wall  of  the  iiouses.  The  reason  for  this 
is  clearly  because  the  comer  house  has  necessarily 
mach  laiger  sunk  area  and  cellarage  than  the  house 
adjoining  to  it.  It  has  both  the  area  in  St  Andrew 
Scfnare,  and  in  St  David  Street. 

In  these  considerations  I  think  that  we  have 
Bofficient  reasons  for  a  fair  and  liberal  interpreta- 
tion of  the  pursuers'  title.  The  description  m  the 
title  contains  a  measurement  of  the  subject,  not 
only  in  its  length  and  breadth,  but  also  in  its 
depth  or  extent  towards  the  Mouse  Jjane  behind, 
but  these  measurements  do  not  appear  to  me  to  be 
taxative.  The  fair  presumption  is  that  they  were 
not  introduced  to  confine  the  party's  right  to 
the  precise  measurements.  But  further,  on  the 
principle  recognised  in  the  cases  of  Ure  and 
Fleming,  since  we  have  here  bounds  which  can 
even  now  be  ascertained,  the  general  rule  that  such 
measurements  are  to  be  refunded  as  descriptive 
merelv,  and  not  as  taxative,  will  apply.  I  think, 
therefore,  that  the  title  is  sufiicient  in  law  to  in- 
clude the  staircase  in  question. 

In  deciding  this  question,  I  proceed  on  the 
^ond  on  which  the  Dean  of  Guild  went  in  his 
interioctttor  of  3d  August — "The  petitioners  having 
been  in  possession  of  the  staircase  in  question  for 
more  than  seven  years,  upon  a  title  of  property 
which  is  capable  of  comprehending  the, said  stair- 
case, they  are  entitled  to  execute  the  alterations 
thereon  for  which  warrant  is  craved,  and  the 
defence  that  the  defenders  are  the  trae  proprietors 
of  the  said  staircase  cannot  be  inouired  into  in 
this  process. "  If  the  defenders  had  been  serious  in 
maintaining  their  right  to  these  subjects,  we  gave 
them  an  opportunity  to  sist  the  action  and  clear 
their  title  by  raising  an  action  of  declarator,  but 
they  declined  to  institute  that  action,  and  pre- 
ferred to  stand  on  a  plea  that  the  defenders'  title 
was  not  one  capable  of  comprehending  and  estab- 
lUhing  a  right  to  the  subjects  in  dispute. 

The  other  Judges  concurred. 

Their  Lordships  therefore  refused  the  advocation, 
and  found  the  advocator  liable  in  expenses. 

Agents  for  the  Advocators— Hnuter,  Blair,  k 
Cowan,  W.S. 

Agents  for  the  Respondents — Morton,  White- 
head, &  Greig,  W.S. 

.Friday,  Jan.  11. 

FIRST  "division, 

WALLACE  V.  HENDERSON. 
KeparcUion — Breach  of  A^tmetU — Beleranqf.  ( 1 ) 
Held  that  an  all^pation  that  a  creditor  in  a 
bond  and  disposition  in  security  had  verbally 
agreed  not  to  call  it  up  until  a  certain  time 
was  irreLerant;  and  (2)  Averments  that 
damage  had  been  suffered  by  a  person's  fail- 
ure to  make  advances  to  another,  not  exceed- 
ing £200,  -^ch  held  irrelevant.  Opinions, 
that  a  creditor  in  a  cash  credit  bond  is  en- 
titled to  stop  short  in  making  advances  if  he 
Bees  good  cause. 


This  is  an  action  at  the  instance  of  Robert  Wal- 
lace, lately  hotel-keeper  in  Lyl>ster,  now  residing 
in  Edinburgh,  against  James  Henderson,  of  the 
firm  of  James  Henderson  &  Co.,  distillers,  Pul- 
teneytown,  Wick.  The  summons  concluded  for 
payment  of  £2000  of  damages,  and  also  for  count 
and  reckoning  in  regard  to  the  defemler's  intro- 
missions with  the  rents  of  certain  heritable  sub- 
jects in  Lybeter,  of  which  the  pursuer  was  herit- 
able proprietor.  The  Question  before  the  Court 
had  reference  only  to  tne  relevancy  of  the  pur- 
suer*8  averments  to  entitle  him  to  claim  damages. 
The  material  averments  were — 

'*  Coud.  2.  In  the  said  year  1859,  the  pursuer 
was  desirous  of  enlarging  his  premises,  and  of 
adding  to  his  business  some  dealings  in  the  coal 
trade,  for  which  there  was  at  that  time  an  excel- 
lent openinff.  He  mentioned  the  matter  to  the 
defender,  who  agreed  to  make  advances  to  him  to 
the  amount  of  £200  or  thereby,  on  condition  that 
there  should  be  assigned  to  him  a  bond  and  dispo- 
sition in  security  over  the  said  subjects  for  £350, 
bearing  date  the  16th  March  1853,  granted  by  the 
pursuer  and  his  said  wife  in  favour  of  Mr  Robei-t 
Sutherland,  residing  in  the  village  of  Latheron- 
wheel.  It  was  understood  and  agreed,  however, 
as  a  part  of  the  arrangement,  that  this  security 
should  not  be  called  up  or  enforced  without  imple- 
ment by  the  defender  of  his  agreement  to  make 
advances. 

**  Cond.  3.  Acting  in  reliance  upon  this  agree- 
ment by  the  defender,  the  pursuer  arranged  with 
Mr  Sutherland  for  a  transfer  to  the  defender  of 
the  said  bond  and  disposition  in  security  for  £350. 
Accordingly  it  was  assigned  to  him  on  21st  No- 
vember 1859.  This  assignation  was  obtained  by 
the  defender  on  the  faith  of  the.  foresaid  agree- 
ment, and  on  the  footing  that  the  debt  was  not  to 
be  called  up,  or  the  securitv  enforced  without  im- 
plement by  the  defender  of  his  foresaid  agreement. 

"  Cond.  4.  Shortly  thereafter,  thedefender,  pro- 
fessiue  to  act  in  pursuance  of  the  said  agreement, 
prevailed  upon  the  pursuer  and  his  wife  to  execute 
m  his  favour  a  bond  -and  disposition  in  security 
which  was  prepared  by  the  defender's  agent, 
whereby,  on  the  narrative  that  they  were  alroady 
indebted  to  him  in  a  sum  of  £70  sterling,  or  there- 
by, for  cash  advanced  and  goods  fumished  to  them 
by  the  defender's  company,  and  that  he  had  also 
agreed  to  credit  the  pursuer  from  time  to  time  for 
cash  and  goods  to  be  advanced  and  furnished,  and 
that  they  were  desirous  of  giving  him  security  for 
the  same,  they  bound  and  obliged  themselves,  and 
their  heirs,  executors,  and  representatives,  whom- 
soever, to  make  payment  to  the  defender,  the  said 
James  Henderson,  and  his  heirs  and  assignees 
whomsoever,  of  the  sum  of  £200,  or  such  part 
thereof  as  might  be  found  in  manner  thereinafter 
mentioned  to  be  due  by  the  pursuer,  the  said 
Robert  Wallace,  to  the  said  James  Henderson  & 
Company,  or  the  said  James  Henderson,  for  cash 
and  furnishings  already  advanced  or  made,  or 
which  might  thereafter  be  advanced  or  made,  by 
the  said  James  Henderson  &  Companv,  or  James 
Henderson,  to  the  said  Robert  WaUace,  or  for 
which  the  said  James  Henderson  &  ComjMiny  or 
James  Henderson  might  be  engaged  or  liable  on 
his  account  in  any  manner  of  way,  and  that  with- 
in three  months  after  the  date  at  which  payment 
of  the  same  should  have  been  demanded,  with  the 
due  and  lawful  interest  thereof  from  the  respective 
dates  of  advance  till  repayment,  and  a  fifth  part 
more  of  the  said  sum  of  liquidate  penalty  in  case 
of  failure  in  punctual  payment,  and  so  proportion- 
ally for  any  less  sum  that  may  lie  due.  And  in 
further  security  of  the  personal  obligation  before 
written,  the  siiid  Robert  Wallace  and  the  said 
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Marjory  Miller  or  Wallace,  disponed  to  and  in 
favour  of  the  said  James  Henderson  and  his  fore- 
saids, heritably  bat  redeemably,  as  thereinafter 
mentioned,  yet  irredeemably  in  the  event  of  a  sale 
by  virtue  thereof,  the  foresaid  subjects  ;  and  that 
in  real  seourity  to  the  said  James  Henderson  and 
his  foresaids  of  the  whole  sums  of  money  and  ad- 
vances above  written,  principal,  interest,  and 
penalties. 

*'  Cond.  6.  In  breach  of  the  verbal  agreement 
entered  into  by  him  as  aforesaid,  and  alw)  in  vio- 
lation of  the  agreement  expressed  in  the  bond 
above  recited,  the  defender  most  wrongfully  and 
injuriously  failed  and  refused  to  make  advances  in 
cash  to  the  pursuer  to  the  amount  stipulated,  and 
he  also  failed  and  refused  most  wrongfully  and  in- 
juriously to  fumirii  hiin  with  eoods  on  credit  to 
the  amount  stipulated.  He  ref lued  to  make  any 
advances.  He  insisted  on  receiving,  and  by  threats 
and  intimidation  induced  the  pursuer  (who  is  a 
person  entirely  unskilled  in  law  business)  to  nve 
various  payments  to  account  of  the  sum  of  £70, 
stated  in  the  foresaid  bond  to  be  due  for  goods, 
and  in  all  his  subsequent  dealings  with  the  pur- 
suer he  required,  and  by  the  same  means  obtained 
present  payments  for  all  ffoods  furnished  by  him. 
The  pursuer  frequently  desired  and  required  the 
defender  to  make  advances  to  him  in  cash  and 
goods  to  the  amount  of  £200  or  thereby,  in  terms 
of  the  agreement,  but  the  defender  most  wrong- 
fully^ and  injuriously  refused  to  make  any  advance, 
and  in  farther  breach  of  liis  agreement  proceeded, 
on  or  about  4th  May  1861,  to  call  up  the  foresaid 
bond  for  £350,  under  a  threat  that  if  not  paid 
within  three  months,  he  would,  without  further 
intimation  or  other  process  of  law,  proceed  to  sell 
the  subjects  conveyed  in  security,  and  which 
formed  the  only  property  and  means  of  livelihood 
possessed  by  the  pursuer." 

The  pursuer  also  alleged  that  he  had  been  thus 
concussed  by  the  defender  into  ceding  possession 
of  the  subjects  to  him,  and  that  he  had  sustained 
serious  loss  and  damage  by  reason  of  the  defender's 
actings. 

The  defender  denied  the  pursuer's  averments, 
and  pleaded  that  they  were  irrelevant.  He  ex- 
plained that  he  had  received  the  assignation  to 
the  bond  for  £350  from  Sutherland,  on  paying  to 
him  £367,  19s.  7d.,  as  principal  and  interest  due 
thereon,  and  £4,  166.  5d.  of  expenses. 

The  pursuer  proposed  the  following  issues  : — 
"1.  whether,  in  or  about  November  1859,  or 
durine  the  preceding  months  of  said  year,  the 
defender  undertook  and  agreed  to  make 
advances  to  the  pursuer  in  cash  and  goods  to 
the  amount  of  £200  or  thereby,  and  whether 
the  defender,  in  breach  of  the  said  agreement, 
failed  to  make  advances  to  the  said  amount — 
to  the  loss,  injury,  and  damage  of  the  pur- 
suer?" 
Damages  £1000. 
•*2.  Whether,  in  or  about  November  1869,  or 
durinff  the  preceding  months  of  said  year,  the 
defender  undertook  and  agreed  to  make 
advances  to  the  pursuer  in  cash  and  ffoods  to 
the  amount  of  £200  or  thereby,  and  obtained, 
on  the  faith  of  such  agreement,  and  as  a  secu- 
rity not  to  be  put  in  force  without  implement 
of  the  same,  the  bond  and  disposition  in 
security,  No.  12  of  process,  and  an  assigna- 
tion to  a  prior  bond  and  disposition  ia  secu- 
rity for  £350  over  .the  same  ;  and  whether,  in 
or  about  May  1861,  the  defender,  without 
having  implemented  the  said  agreement, 
wrongfully  called  up  the  sum  contained  in 


the  earlier  bond  and  disposition  in  security, 
and  caused  the  pursuer  to  give  up  possession 
of  the  said  subjects — to  the  loss,  injury,  and 
damage  of  the  pursuer  ?" 

Damages,  £1000. 

The  Lord  Ordinary  (Kinloch)  reported  the  case 
with  the  following 

**  Note. — The  defender  objects  that  the  action 
is  not  relevantly  laid,  and  that,  therefore,  the  pur- 
suer is  not  entitled  to  any  issue. 

"The  action  is  laid  on  an  allegation  that  the 
defender  agreed  to  lend  a  certain  sum  or  sums  to 
the  pursuer,  and  failed  to  do  so,  in  conseouence  of 
which  it  is  said  that  the  pursuer  suffered  loss  in 
his  business.  It  is  also  alleged  that  the  defender 
agreed  not  to  call  up  the  sum  m  a  bond  held  by  him 
over  the  pursuer's  property  till  the  stipulated  ad- 
vances were  made,  and,  in  violation  of  the  agree- 
ment, put  the  bond  in  force,  to  the  pursuer's 
further  dama^. 

**  The  leanmg  of  the  Lord  Ordinate's  mind  is  to 
concur  with  the  defender  in  considering  the  action 
ill  laid. 

**  It  is  possible  to  conceive  a  case  in  which  a 
person  agrees  to  advance  a  sum  for  the  purpose  of 
effecting  a  particular  obiect,  as  for  instance  the 
payment  of  a  pressing  debt  due  on  a  particular 
day,  and  in  which  failure  to  advance  the  money 
may  infer  a  liability  for  some  special  and  direct 
dama^  arising  in  consequence.  But  no  case  of 
the  kmd  appears  set  forth  in  the  present  action. 
The  alleged  agreement  is  '  to  credit  the  pursner 
from  time  to  time  for  cash  and  goods  to  be 
advanced  and  furnished.'  This  can  scarcelv  be^ 
held  an  absolute  obligation,  prestable  in  all  cir- 
cumstances, but  rather  the  intimation  of  a  purpose 
which  the  proposed  lender  could  carry  out  or  stop 
fuliillinff  as  he  might  find  expedient.  Besides,  a 
mere  allegation  of  general  damage  to  business  and 
circumstances  does  not  infer  that  direct  and 
special  consequence  which  would  be  necessary  to 
support  such  a  claim. 

**  There  is  equally  little  ^und  laid  for  claim- 
ing damages  against  a  creditor  who  enforced  a 
just  debt  after  the  term  of  payment.  Indeed, 
this  branch  of  the  case  is  made  to  hang  wholly  on 
the  other.  The  pursuer  only  represents  the  en- 
forcement of  the  debt  to-  be  culpable,  because  it 
took  place  without  previous  fulfilment  of  the 
alleged  obligation  to  make  additional  advances. 

"  W.  P." 

Leb  (Lord  Advocate  and  W.  F.  Hctnter  with 
him)  was  heard  for  the  pursuer. 

KuTHERFURD  Clark  and  Macdonald,  for  the 
defender,  were  not  called  on. 

The  Lord  President — I  don't  require  to  hear 
the  defender's  counsel.  In  the  first  place,  as  to  the 
bond  for  £350, 1  think  the  claim  of  damages  is  out 
of  the  question.  The  bond  was  assigned  by  a 
creditor  to  whom  the  defender  paid  the  money.  It 
is  said  he  is  not  entitled  to  call  up  that  bond  be- 
cause of  some  verbal  arrangement.  That  will  not 
do.  Then  the  question  arises  as  to  the  advances 
agreed  to  be  made  to  the  extent  of  £200.  That 
agreement  stands  in  a  different  situation.  In  re- 
gard to  it  there  is  produced  a  bond  which  bears 
that  goods  had  been  furnished  and  advances  made 
to  the  extent  of  £70,  and  that  the  defender  had 
agreed  to  credit  the  pursuer  to  the  extent  of  £200. 
A  security  is  taken  over  the  property  for  these  ad- 
vances, and  the  allegation  is  that  the  defender 
failed  to  implement  this  alleged  agreement  by 
making  advances  to  the  extent  of  £200.  That 
raises  the  question  whether  this  defender  was  en- 
titled to  stop  short  in  making  his  advances  at  any 
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stage.  I  ihink  all  that  the  bond  instracts  is  that 
there  was  to  be  a  limit  to  the  defender's  advanoes, 
and  I  cannot  say  he  was  bound  to  go  on,  whatever 
might  be  his  own  circumstances  or  those  of  the 
pnniier.  On  the  whole,  looking  to  the  time  which 
had  elapee  1  before  the  defender  took  steps  under 
the  bond— from  1859  to  1861—1  think  there  is  no 
gnnmd-for  saying  that  there  was  a  premature  pro- 
ceeding on  his  part.  But,  besides,  it  was  a  pro- 
ceeding under  the  £350  bond,  which  had  bem 
regularly  asmgned  to  the  defender.  I  think,  there- 
fore, that  this  action,  which  is  not  raised  till  1866, 
cannot  be  maintained. 

Lord  CcTRRiEHiLL— I  am  quite  clearly  of  the 
nme  opinion.  As  to  the  £200  bond,  it  is  an  ordi- 
nary cash  credit  bond  exactly  such  as  is  daily  acted 
on  by  every  bank  in  the  country  ;  and  though  a 
bank  binds  itself  to  make  advances  under  such  a 
bond  within  a  certain  limit,  it  is  not  thereby 
bound  to  go  on  advancing  if  it  sees  good  reason  to 
BtoDi  Farther,  the  damam  are  clamied  in  respect 
of  the  pursuer's  removal  from  the  property  ;  out 
be  removed  voluntarily. 

Lord  Deas — 1  am  of  the  same  opinion.  As  re- 
prds  the  £350  bond,  it  is  a  bond  and  disposition 
m  security  in  the  usual  form,  with  power  of  sale. 
The  defender  gets  an  assignation  to  that  bond. 
There  is  nothing  on  the  face  of  either  the  bond  or 
the  assignation  to  limit  the  legal  rights  of  the 
creditor.  The  allegation  is  that  there  was  a  ver- 
bal agreement  that  the  money  was  not  to  be  called 
np  until  tbe  defender  had  made  certain  advances 
to  the  pursuer.  I  am  very  clearly  of  opinion  that 
an  allegation  of  that  kind  is  altogether  inadmis- 
sible and  irrelevant.  Then  as  to  the  other  bond, 
it  mentions  that  at  its  date,  in  November  1859,  ad- 
vances had  been  made  to  the  extent  of  £70. 
There  is  no  breach  alleeed  until  May  1861.  It  is 
not  said  that  there  had  been  no  transactions  be- 
tween 1859  and  1861  ;  on  the  contrary,  it  is  set 
forth  that  there  were  intermediate  transactions. 
A  series  of  transactions  is  stated  by  the  pursuer 
himself  to  have  taken  place^  and  the  ground  of 
action  put  in  issue  is  that,  in  breach  of  the  agree- 
ment, the  defender  failed  to  make  advances  to  the 
amnunt  of  £200.  But  goods  had  been  fumiahed 
for  a  year  and  a  half.  This  is  not  therefore  the 
case  of  au  agreement  to  make  advances  followed 
by  nothing.  I  am  not  aware  of  any  case  where  a 
bonk  has  been  held  liable  in  damages  for  not  mak- 
ing advances  nnder  a  cash  credit  bond  if  it  sees 
cause  not  to  make  them.  Such  a  claim  may  be 
competent,  and  I  say  nothing  as  to  such  a  case 
except  that  it  does  not  arise  here. 

Lord  A  RDM  I LLAN  concurred. 

The  Court  therefore  found  that  there  were  no 
relevant  averments  to  support  the  claim  of  da- 
mages, and  remitted  to  the  Lord  Ordinary  to  dis- 
pose of  the  conclusions  for  count  and  reckoning. 
The  defender  was  found  entitled  to  expenses  since 
the  dosing  of  the  record. 

Agents  tor  Pursuer— Hamilton  ft  Kinnear,  W.S. 

Agents  for  Defender — Home,  Home,  &  Lyell, 


Friday^  Jan.  11. 
FIRST   DIVISION. 

BOUTLEDGE  r.  SOMEEVILLE  AND  SON. 
Expemae»    TaxaHon^Cotauers  Fees.    Circumstan- 
ces in  which^l)  the  expense  of  three  coun- 
sel at  a  trial  allowed,  but  at  previous  steps  of 
the  came  disallowed ;  and  (2)  fees  of  forty- 


five  guineas  to  the  senior  and  thirty  guineas 
to  each  junior,  allowed,  for  a  trial  which  was 
compromise<l  after  the  examination  of  the  first 
witness  for  the  pursuer. 
The  Auditor  of  Court  in  reporting  his  taxation 
of  the  pursuer's  account  of  expenses,  reserved  for 
the  consideration  of  the  Court  the  two  points  re- 
ferred to  in  the  following  special  report  by  him  : — 

"The  Auditor  has  reserved  two  points  for  the  con- 
sideration of  the  Court — Ist,  The  liability  of  the 
defenders  for  the  expenses  incurred  in  the  employ- 
ment of  a  third  counsel  on  the  part  of  the  pursuer 
at  various  staces  of  the  case,  subsequent  to  the 
conclusion  of  the  debate  on  the  closed  record  ;  and 
2d,  The  amount  of  fees  paid  to  the  pursuer's 
counsel  for  the  trial  chargeable  against  the  defen- 
ders. 

I.  In  regard  to  the  first  point,  the  Auditor  has 
only  to  state  that  it  was  admitted  by  the  defenders' 
agent  at  the  audit  that  throughout  the  case  his 
cEents  had  taken  the  assistance  of  three  counsel. 
It  appears  from  the  process  and  account  that  the 
case  was  one  of  importance,  and  involving  consider- 
able detail,  the  aocuments  produced  and  reco- 
vered being  numerous.  If  the  Court  shall  decide 
against  the  liability  of  the  defenders  for  the 
expenses  of  a  third  counsel,  there  will  fall  to  be 
deaucted  from  the  amount  above  reported  the  sum 
of  £68,  18s.  6d.,  being  the  amount  of  these  expenses 
as  taxed. 

IL  The  Auditor  has  had  some  difficulty  in 
forming  an  opinion  on  the  second  point,  and  he  is 
desirous  to  have  the  directions  of  the  Court  in 
regard  to  it  for  his  guidance  in  other  cases.  The 
fees  paid  by  the  pursuer  for  the  trial  are  stated  in 
the  account  at  fitty  guineas  for  the  senior  counsel, 
and  thirty  guineas  for  each  of  the  juniors.  In 
taxing  the  account,  the  Auditor  has  allowed  forty- 
five  guineas,  tor  the  senior  counsel,  and  thirty 
guineas  for  each  of  the  juniors.  In  allowing 
the  sums,  he  has  had  in  view  the  cases  of  Cooper 
and  Wood  v.  North  British  Bailway  Companv, 
19th  Dec.  1863,  Session  Cases,  dd  Series,  vol.  li. 
p.  346,  and  Hubback  v.  North  British  Railway 
Comi>any,  25th  June  1864,  Session  Cases,  3d 
Series,  vol.  ii.  p.  1291.  Had  the  trial  in  this 
case  lasted  three  days,  the  fees  allowed  would  not 
have  exceeded  the  amount  indicated  by  the  Court 
in  the  cases  referred  to  as  proper  fees  to  be  stated 
against  the  losing  party.  The  peculiarity  of  the 
present  case  is,  that  the  trial  lasted  only  a 
few  hours  of  one  da^r,  the  defenders  having  con- 
sented, after  the  examination  of  the  pursuer's  first 
witness  (the  pursuer  himself),  to  a  settlement  of 
the  case,  but  without  a  verdict  in  his  favour.  The 
Auditor  has  no  doubt  that  had  the  trial  lasted  for 
three  days,  fees  for  the  second  and  third  days 
would  have  been  paid  by  the  tmrsuer  to  his 
counsel  in  addition  to  those  chaiged  in  the 
account.  But  the  question  remains,  whether,  when 
a  trial  is  brought  to  a  termination  unexpectedly 
by  the  surrender  of  one  of  the  parties,  tiie  other 
is  not  entitled  to  recover  from  nim  fees  actually 
paid,  at  least  to  the  extent  of  reasonable  fees,  for 
the  whole  trial.  Although  it  be  the  present 
practice  in  jury  causes,  where  a  trial  cannot  be 
brou^t  to  a  close  at  one  sitting,  to  remunerate 
counsel  by  continuation  fees  day  after  day,  it  is  to 
be  presumed  that  before  the  commencement  of  the 
triiJ  counsel  have  prepared  themselves  upon  the 
whole  case.  The  Auditor  believes  that  the  earlier 
practice  in  the  Jury  Court  was  to  instruct  counsel 
hy  a  single  fee  for  the  whole  trial,  and  not  by  con- 
tinuation fees.    Cases  of  course  did  occur  where  a 
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trial  was  much  aud  unexpectedly  prolonged,  and 
in  such  cases  it  may  have  ))oen  found  necessary  to 
supplement  the  original  fee.  It  is  for  the  Court  to 
determine  whether  in  the  present  case  any,  and 
if  so,  what,  deduction  should  be  made  from  the 
fees  which  have  been  allowed. — Edmund  Baxter." 

In  reference  to  the  first  matter  reserved  by  the 
Auditor,  the  Court  were  of  opinion  that  this  was  an 
exceptional  case,  and  that  the  pursuer  was  en- 
titled  to  chai^  as  part  of  his  expenses  sgainst  the 
defenders  the  expense  of  three  counsel  at  the 
trial ;  but  that  he  was  not  entitled  to  the  expense 
of  a  third  counsel  at  any  stage  of  the  causepre- 
vious  to  the  consultation  before  the  triaJ.  There 
was  therefore  deducted  from  the  account  as  taxed 
the  sum  of  £11,  13s.  6d.,  which  was  charged  for  a 
third  counsel  at  previous  stages  of  the  cause. 

In  reference  to  the  second  matter  reserved,  the^ 
were  of  opinion  that  in  the  circumstances  of  this 
case  the  fees  given  to  counsel  at  the  trial,  and 
allowed  by  the  Auditor,  were  reasonable  charges 
against  the  defenders.  The  trial  was  one  which, 
considering  the  magnitude  of  the  case  and  the  time 
usually  occupied  in  jury  trials,  was  likely  to  last 
for  two  or  three  days.  If  the  trial  had  gone  on 
and  not  been  brought  to  an  unexpected  conclusion 
on  the  first  day,  refreshers  would  have  been,  ac- 
cording to  the  present  practice,  sent  to  the  coun- 
sel ;  and  if  this  had  been  the  case,  the  Court  would 
then  have  considered  the  whole  matter,  as  in  the 
cases  referred  to  by  the  Auditor.  But  this  case 
was  peculiar,  and  the  fees  sent  were  thought  to  be 
in  the  circumstances  a  fair  charge  against  the  de- 
fenders. 

Counsel  for  Pursuer— The  Dean  of  Faculty. 
Agents— Lebum,  Henderson,  &  Wilson,  S.S.C. 

Counsel  for  Defenders— Clark  and  Lancaster. 
Agents— White-Millar  &  Robson,  S.S.C. 


SECOND   DIVISION. 

CRAWPOBD'S  TRUSTEES  r.  A.  H.  CRAWFORD 
AND  OTHERS. 

Jleir  and  Executor— Reduction  ex  capite  lecti — 
A  ctioHof  Relief  from  Neritable  DeU—Approf)ate 
and  Reprobate,  A  tru8t-disp<Msition  and  settle- 
ment made  an  annuity  (which  was  a  proper 
heritable  debt)  payable  out  of  the  trust-estate 
which  was  the  whole  heritable  and  moveable 

Property  of  the  truster.     Held  (affinninff  Lord 
erviswoode)  that   the  heir-at-law   reducine 
the  disposition  on  the  ground  of  deathbed 
took  the  heritable  estate  under  burden  of  the 
annuity,  and  was  primarily  liable  in  payment* 
of    it.       Held    by    Lord    Jerviswoode    (and 
acquiesced  in)  that  the  heir  could  not  take 
a  beouest  to  himself  under  the  deed  he  had 
reprooated. 
The  deceased  J  ames  Crawford  jr. ,  by  ante-nuptial 
contract  of  marriage  bound  and  obliged  himselfand 
his  heirs,  executors,  and  successors  whomsoever,  to 
make  payment  to  his  promised  spouse,  in  case  she 
should  survive  him,  during  all  the  days  of  her  life- 
time, of  a  free  yearly  annmty  of  £150  sterling,  and 
that  at  two  terms  in  the  year,  Ac.     And  he  further 
bound  and  obliged  himself  and  his  foresaids  to 
make  pajinent  to  her  of  £50  yearly  in  lieu  of  a 
house  during  her  widowhood. 

Crawford  died  in  1863.  Before  his  death  he 
executed^  a  trust-disposition  and  settlement  where- 
by he  disponed  and  assigned  to  the  pursuers,  and 
A.  H.  Crawfortl,  the  defender,  his  whole  heritable 
and  moveable  estate,  as  trustees  for  certain  pur- 


poses. He  also  appointed  the  said  trustees  to  be 
his  executors.  The  trust  purposes  were,  iniet  aHa 
—(1)  payment  of  his  debts  and  the  expense 
of  executing  the  trust ;  (2)  payment  in  the 
most  liberal  aud  ample  manner  of  the  yearly  annni- 
ties  and  provisions  m  favour  of  his  wife,  contained 
in  their  contract  of  marriage,  dated  24th  November 
1856,  and  of  an  additional  provision  in  her  favour 
of  £2500,  £600  whereof  should  be  held  by  her  for 
other  parties,  aud  £2000  should  be  retained  by 
hersell  (3)  payment  of  various  legacies,  in- 
cluding one  to  the  defender  of  £160,  as  a  very  small 
token  of  the  truster's  regard,  it  being  his  wii^  that 
the  defender,  Crawford,  his  wife,  and  four  children, 
should  each  receive  £20,  and  that  the  remaming 
£30  should,  in  addition  to  the  £20,  be  given  to 
his  son  Alexander,  for  the  purpose  of  buying 
some  memento  which  the  truster  had  intended  to 
present  him  with  upon  Us  entering  upon  the 
world. 

After  Crawfonl's  death,  the  defends,  A.  H. 
Crawfonl,  who  was  his  brother  and  heir-at-law, 
brought  a  reduction  of  his  brother's  disposition 
and  settlement  ex  capite  lecti,  in  regard  to  the 
heritable  estate,  in  which  he  obtained  decree. 

Thereafter  the  trustees  and  executors  of  James 
Crawford  brought  the  present  action  amnst  A. 
H.  Crawford  and  his  wife  and  their  children,  in 
which  they  sought  to  have  it  found  and  declared 
that  the  defender,  A.  H.  Crawford,  was  bound  to 
free  and  relieve  them  and  the  moveable  estate  of 
the  late  James  Crawford  of  the  annuities  foresaid, 
to  the  extent  of  the  value  of  the  heritable  estate 
to  which  he  had  succeeded  or  might  succeed,  and 
that  he  should  be  decerned  to  i>ay  the  same ;  and 
further,  that  in  respect  of  the  reduction  the  fore- 
said lecacy  (spedtied  in  the  third  purpose  of  the 
trust-disposition)  should  be  declared  to  have  been 
forfeited,  and  that  it  should  be  found  that  neither 
A.  H.  Crawford  nor  the  other  defenders  were 
entitled  to  demand  payment  of  it. 

A  record  having  been  made  up  between  the 
parties.  Lord  Jerviswoode,  Ordinary,  pronounced 
the  following  interlocutor  : — 

**  Edinhurffh,  Wh  February  1866.--The  JLoni 
Ordinary  having  heard  counsel,  and  made  avizan- 
dum, and  considered  the  closed  record,  produc- 
tions, and  whole  process— Finds,  Ist,  That  the 
defender  is  bound  to  free  and  relieve  the  pursuers, 
as  trustees  and  executors  of  the  deceased  James 
Crawford,  junior,  W.S.,  of  and  from  the  annuity 
of  £150,  and  annual  payment  of  £50,  set  forth  in 
the  leading  conclusions  of  the  present  summons, 
under  the  deduction  from  the  said  annuity,  and 
subject  to  the  condition  attached  to  the  said 
annual  payment,  as  stated  in  the  summons,  and 
that  to  the  extent  of  the  value  of  the  heritable 
property  to  which  the  defender  has  succeeded,  or 
may  yet  succeed,  as.  heir  in  heritage  of  the  said 
deceased  James  Crawford,  junior,  and  to  such 
extent  and  effect  sustains  the  first  plea  in  law  for 
the  pursuers ;  and  2d,  That  in  respect  the 
defender  has  challenged  and  set  aside  the  deed  of 
the  said  deceased,  in  so  far  as  respects  the  con- 
vevance  of  heritable  estate  therein  contained,  he 
is  barred  from  taking  any  benefit  under  the  same, 
and,  in  consequence,  camiot  claim  the  sum  of  £20, 
bein^;  the  portion  of  the  sum  of  £150  bequeathed 
to  him  for  distribution  to  his  wife  and  children,  to 
which  he  has  right  as  an  individual ;  and,  with 
reference  to  these  findings,  and  to  the  sev^eral 
conclusions  of  the  summons,  appoints  the  cause 
to  be  enrolled,  that  parties  may  oe  heartl  as  to  the 
particular  terms  of  such  decree  as  may  be  coin|)e- 
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tent  ud  necessary  under  the  same,  and  reserves 
meantime  the  question  of  expenses. 

*'  Chajilbs  Baillie." 
*'i^o^--The  debate  which  here  took  place  had 
relstion  mainly  to  the  leading,  and  in  a  T>eoaniary 
wiu^  the  truly  important  <][uestion,  whether  or 
not  the  defender,  naring,  in  his  character  of 
,  BMnst  kwfal  heir  of  his  brother,  the  deceased 
I  James  Crawford,  suooessfully  challenged  the  deed 
of  settlement  of  the  latter,  in  so  far  as  the  same 
ditposed  of  heritable  estate,  is  now  bound  to  bear 
the  barden  of  payment  of  the  annuity  of  £150, 
nended  by  Mr  Orawf ord  in  favour  A  his  wife 
Mrs  Crawford,  in  terms  of  the  contract  of  mar- 
rii^  referred- to  in  the  conclusions  of  the  present 
Mbon,  under  the  deduction  therein  stated,  and 
also  of  the  sum  of  £50  yearly  in  lien  of  a  house,  as 
also  tiiersin  set  forth. 

''The  Lord  Ordinary  has  adopted  the  yiewa 
vliicfa  were  here  urged  on  the  part  of  the  pursuer. 
It  appears  to  him  that  the  annuity  provided  by 
the  oooeased  for  his  widow,  in  terms  of  the  con- 
tract of  marriage  set  forth  in  the  conclusions  of 
the  sunmons  and  record,  is,  as  bearing  tractum 
'  fiUmri  temporiSy  heritable  in  its  character,  and 
tiiersfore,  apartfrom  special  provision  to  a  different 
effect,  such  as  to  form  ex  lege  a  debt  against  the 
Iwir  in  heritage  of  the  grantor. 

"If  this  be  so,  it  follows  that,  had  the  late  Mr 
Crawford,  as  to  whose  succession  this  question 
lias  referenee,  failed  to  execute  any  mortte  cau9a 
^Md  or  settlement  whatever,  and  left  his  estate, 
and  the  burdens  affecting  the  same,  to  be  settled 
ud  regnlatod  by  the  operation  of  law  alone,  the 
ttiuiity  provided  to  his  widow  would  have  formed 
r .  *  propw  burden  on  the  heritable  estate,  to  the 
.  nfief  (aasumiiig  its  sufficiency  in  respect  of  value 
^  that  end)  of  the  moveable  succession. 

"  When,  then,  the  defender  came  forward  as  he 
did,  in  the  original  action  at  his  instance,  to 
cfaallenfle  ex  capite  UcH  the  disposition  and  settle- 
I  iDOit  of  the  deceased,  in  so  far  as  heritage  was 
I  timby  conveyed,  and  b^  his  success  in  that 
•ction  carried  to  himself,  m  his  character  of  heir 
<rf  the  deceased,  the  whole  heritable  estate,  he 
took  that  estate  out  of  the  general  succession  of 
hia  brother,  Jree  of  all  tiie  obligations  or  burdens 
which  mi^ht  have  attached  to  it,  merely  as  form- 
^  a  portion  of  that  succession  as  a  whole,  had  it 
lonaiaed  subject  to  the  mortis  eatua  deed  of  the 
hrother,  but  not  free  of  such  of  these  burdens  or 
ohtigations  as  properly  attached  to  the  subjects 
which  were  heritable  in  their  own  character  while 
in  the  person  of  his  brother,  nor  of  such  burdens 
M  would  attach  to  these  subjects  ex  lege  at  his 
death. 

"  Of  the  latter  class  of  burdens,  it  appears  to 
the  Lord  Ordinary  the  annuity  to  the  widow  of  the 
deceased,  as  beanng  tractum  ftUuri  temporie,  was 
one. 

*'  It  was  the  intention  of  the  deceased  to  have 
maased  his  whole  estate,  heritable  and  moveable, 
ud  to  make  it  available  in  the  hands  of  his  trus- 
tees for  all  the  purposes  contemplated  by  his  deed. 
But  when  the  pursuer  now  throws  aside  the  deed, 
and  denies  effect  to  the  will  of  the  deceased,  and 
in  his  character  of  heir-at-law  claims  and  takes 
the  heritage  for  his  own  advantage,  he  cannot  stop 
«t  that  point,  but  must  go  further,  and  take  it 
«ib]eet  to  all  its  proper  burdens.  Now,  as 
between  heir  and  executor,  in  a  case  where  the 
iocoession  is  left  to  the  operation  of  law  alone, 
the  Lord  Ordinary  assumes  it  to  be  clear  that  an 
umuity  to  a  widow,  such  as  that  here  in  queotion, 
falls  primarily  as  a  burden  on  the  heir  in  heritage. 
VOL  m. 


**  But  the  defender  cannot  relevantly  or  compe- 
tently say  that  he  is  in  any  position  preferable  to 
that  of  such  an  heir.  He  asserts  and  takes  his  right 
solely  in  that  character,  and  must,  in  consequence, 
admit  his  liabilitv  for  all  burdens  which  by  force 
of  law  attach  to  that  estate  which  he  thus  takes. 
The  fact  that  the  deceased  directed  hia  trustees  to 
pay  the  annuity  from  the  general  estate,  cannot  be 
alleged  by  him  as  a  ground  of  exemption,  for  by 
his  own  act  he  has  infringed  on  the  integrity  of 
that  estate,  and  has  created  that  separation  of 
interests  between  heir  and  executor  which  it  was 
the  direct  object  of  the  deceased  to  exclude  ;  and 
having  so  created  the  separation,  he  must  admit  it 
to  be  carried  out  to  its  legitimate  results. 

*'  This  view  of  the  ouestion  appears  to  the  Lord 
Ordinary  to  be  that  wnich  has  been  taken  by  the 
Court  in  disposing  of  questions  of  relief  between 
different  clasMS  ofneirs  or  beneficiaries,  in  cases 
similar  in  their  general  features  to  the  present — 
such  as  of  Bain  v.  Beeves,  January  29,  1861,  23  D. 
416,  and  of  Sinclair  v.  Fraser,  14th  February  1798, 
Hume  176,  which  is  referred  to  in  the  above  case 
of  Bain  by  the  Lord  Ordinary ;  and  also  in  these 
of  Edmonstone  v.  Edmonstone,  July  20,  1706,  M. 
3219,  and  of  Campbell  v.  Campbell,  House  of 
LordiB,  1st  June  1749,  1  Paton's  Appeals,  p.  436. 
Important  principles  bearine  on  the  same  matter 
are  discussed  and  dealt  wiw  by  the  Court  in  the 
elaborate  opinions  delivered  in  the  case  of  Wal- 
kee  V.  Rit^ie*s  Trustees,  July  7,  1846,  8  D.  1039. 
"  The  Lord  Ordinary  must,  in  conclusion,  refer 
shortly  to  the  second  branch  of  the  interlocutor, 
which  deals  with  the  question  as  to  the  bequest  of 
£150  to  the  defender  in  the  peculiar  terms  <^uoted 
in  the  summons.  The  view  of  the  Lord  Ordmary,* . 
on  whi^  he  has  pioceeded  in  dealing  with  that 
matter,  is  that  Mr  Crawford  was  to  receive  the 
sum  in  question  truly  as  trustee  f of  his  wife  and  * 
children,  excepting  as  respects  the  sum  of  £20, 
which  seems  to  the  Lord  Ordinary  to  be  a  direct 
bequest  to  the  defender  himself,  and  therefore  one 
which  he  cannot  take  while  he  reprobates  the  deed 
by  which  it  is  given.  "  C.  B." 

Against  this  interlocutor  the  defender,  A.  H. 
Crawford,  reclaimed,  in  so  far  as  it  dealt  with  the 
annuity  of  £150,  and  annual  payment.  The  other 
portions  of  the  interlocutor  were  acquiesced  in. 

The  SoLXOiTOR-GxNBRAL  and  Nbvay,  for  the 
defender,  argued  that  the  heritable  estate  having 
been,  by  tiie  heir's  reduction,  withdrawn  from  the 
trust-settlement,  the  moveable  estate  alone  re- 
mained subject  to  the  trust  purposes.  In  an  intes- 
tate succession  the  heir  would  undoubtedly  have 
been  Uable  for  this  annuity,  as  a  debt  properly 
falling  on  the  heir.  A  testator  mav  however,  ai 
here,  alter,  or  rather  reverse,  the  rule  of  law.  If 
the  truster's  settlement  had  contained  a  convey- 
ance of  the  moveable  estate  only,  the  direction  to 
pay  the  annuity  out  of  that  estate  would  have 
imposed  t^e  burden  primarily  upon  the  trustees. 
In  thejpresent  case,  however,  the  intention  was  to 
make  botii  heritable  and  moveable  estates  in  the 
hands  of  the  trustees  liable  for  the  annuity.  The 
heir^s  reduction,  however,  has  defeated  that  inten- 
tion, and  left  the  moveable  estate  alone  subject  to 
the  trust  powers  and  purposes.  By  the  reduction 
the  truster  bocame  intestate  as  to  his  heritable 
estate,  and  the  result  in  law  is  just  the  same  as  if 
that  estate  had  never  been  included  in  the  settle- 
ment. It  is  of  no  oonsequenoe,  therefore,  what 
his  intention  was,  as  events  have  brought  about 
a  contingency  not  provided  for.  In  the  case 
of  a  deathbed  settlement  to  the  prejudice  of 
the  heir,  containing  a  revocation  of  .prior  settle- 
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ments,  which  also  ezclnded  the  heir,  the  rule  of 
Uw  is  well  settled  that  the  heir  mav  reduce  the 
settlement,  quoad  the  heritage,  aad  yet  take 
advantage  of  the  revocation  of  the  former  settle- 
ments, although  that  defeats  the  intention  of  the 
testator.  The  doctrine  of  approbate  and  repro- 
bate was  not  applicable  to  this  case  where  the  heir 
was  not,  in  the  proper  sense,  seeking  benefit  from 
the  settlement.  He  was  defending  himself  from 
a  claim  at  the  instance  of  the  trustees,  whose  sole 
title  to  make  the  claim  exfa^ie  discloses  that  they 
alone  are  liable  in  the  claim.  But  even  if  the 
heir's  defence  involved  approbate  and  reprobate, 
that  is  not  necessaril^r  fatal  to  it.  In  the  case  of 
an  heir  taking  benefit  from  a  revocation  of  pre- 
vious settlements  to  his  prejudice,  he  necessarily 
approbates  and  reprobates.  But  if  the  settlement 
in  the  present  case  had  directed  the  trustees  to 
convev  the  heritable  estate  to  a  third  person  and 
to  hold  the  moveable  estate  for  the  payment  of 
the  annuity,  the  trustees  could  have  luwl  no  relief 
against  the  heir  challenging  tiie  settlement.  Trus- 
tees in  such  a  case  could  only  be  held  as  suing 
in  the  interest  of  the  special  and  residuary  le^- 
tees,  whose  interest  was,  by  the  conception  of  the 
trust,  limited  to  the  moveable  estate.  Lastly,  if 
the  heir  was  to  be  held  to  his  legal  obligations,  he 
ought,  on  the  other  hand,  to  have  his  legal  privi- 
leges. Collation  here  would  give  greater  benefit 
to  the  heir  than  taking  the  heritage  even  unbur- 
dened. But  as  the  heir  cannot  have  collation 
here,  the  trustees  cannot  press  against  him  his 
legal  obligations. 

A.  R.  Clark  andTRATVEB,  for  pursuers  :— The 
annuity  of  tiie  widow  is  an  obligation  in  which 
the  heir  is  primarily  liable  by  the  rule  of  the  com- 
mon law.  The  defender  has  failed  to  show  any 
reason  for  the  application  of  a  different  rule  here. 
He  has  voluntarily  taken  up  the  heritable  succes- 
sion, against  the  will  of  the  deceased  ;  and,  having 
taken  the  advantages  of  that  character,  he  must 
bear  its  burdens.  The  special  clause  in  the  de- 
ceased's will  on  which  the  defender  founds  cannot 
avail  him— (1)  because,  as  he  has  reprobated  the 
testators  wUl,  he  cannot  take  benefit  under  it  in 
any  way  ;  and  (2)  because  that  clause  does  not  lay 
the  burden  proper  to  the  heir  upon  the  executor, 
but  leaves  each  to  meet  the  Imrdens  proper  to 
their  respective  characters. 

The  following  authorities,  in  addition  to  those 
mentioned  in  the  note  to  the  Lord  Ordinary's 
interlocutor,  were  referred  to  in  tiie  discussion  of 
the  case  ^-£rskine,  2.  2.  6 ;  3.  9.  48 ;  Staix,  3.  8. 
65  ;  Bankton,  3.  8.  97.98  ;  Hill  v.  Maxwell  and 
Robertson  v.  Baillie,  M.  6473 ;  RnsseUs  v.  Rus- 
sell, M.  0211 :  Campbell,  Hume's  Decisions,  180  ; 
Moncrieff  V.  Skene,  1  W.  and  S.,  672  ;  Denham  v. 
Denham,  M.  62*M;  Waddellv.  Waddell,  6  Dow, 
279 ;  Drummond,  4  Paton,  66  ;  Fraser,  5  Patou, 
642. 

At  advising. 

The  LoBD  Justxcx-Clbrk— The  facts  of  the 
present  case  are  very  simple.  The  deceased  James 
Crawford,  in  his  marriage-contract,  became  bound 
in  the  ordinaiy  way  to  make  payment  to  his  pro- 
mised spouse,  in  case  she  should  survive  him,  and 
during  all  the  years  of  her  life,  of  a  free  yearly 
annuity  of  £160,  *'  and  that  at  two  terms,"  &c. — 
[Reads].  There  can  be  no  doubt  as  to  the  legal 
character  of  such  an  obligation.  It  constituted  a 
proper  debt  against  Crawford,  his  estate  and 
*'hi8  heirs,  executors,  and  successors  whomso- 
ever," as  the  marriage  contract  bears  ;  but  being 
a  debt  bearing  a  tract  of  future  time,  it,  of  course, 
in  the  event  of  intestacy,  would  have  become  a 


burden  upon  the  heir.  Before  Crawford's  death, 
howevei',  he  executed  a  trust-disposition  and 
settlement,  whereby  the  trustees  were  by  the 
second  purpose  ordered  to  make  payment  to  bis 
widow  of  the  aimuities  and  provisions  conceived  in 
her  favour  in  the  contract  of  marriage.  Thereby 
undoubtedly  Crawford  made  the  annuity  in  ques- 
tion a  special  burden  upon  his  trust-estate,  wnich 
consisted  of  the  rmivergUaa  of  his  snooession.  It 
would  appear  that  this  deed  had  been  executed  on 
deathbed,  and  accordingly  the  defender  of  this 
action,  as  heir,  raised  a  reduction  of  it  so  far  as  it 
conveyed  heritsge.  He  obtained  decree  of  reduc- 
tion, which  set  the  deed  aside  qvoad  heritage, 
which  he  was  enabled  to  take  up  as -if  there  liad 
been  no  deed.  This  left  the  trustees  in  possession 
of  the  moveable  estate  alone ;  and  they  bring  the 
present  action  for  the  purpose  of  obtaining  relief 
from  the  payment  of  the  annuity  on  the  ground 
that  it  forms  a  proper  debt  against  the  heir.  It  is 
not  disputed  that  it  would  have  been  so  if  there 
had  been  intestacy  here.  The  only  queeiion  is. 
What  is  the  effect,  as  regards  the  moveables,  of  the 
deed  having  been  executed  on  deathbed,  and  ol 
the  provisions  directing  tiie  trustees  to  make  pay- 
ment of  the  annuity  ?  The  view  that  I  take  of 
the  case  is  a  very  simple  one.  I  don't  think  it 
necessary  to  consider  any  question  of  approbate 
and  reprobate,  or  of  equitable  compensation.  Ac- 
cording to  my  view,  the  heir  can  take  no  benefit 
from  any  supposed  intention  of  the  truster.  The 
effect  of  what  has  taken  place  must  be  judged  of 
entirely  with  reference  to  the  legal  rights  sjid  ob- 
ligations of  parties  as  brought  into  operation  or  left 
unaltered.  X^ow  this  annuity  in  the  case  of  intes- 
tacy would  have  transmitted  against  the  heir. 
The  executors  would  also  have  been  liaUe  with 
relief  against  him.  By  the  trust-deed  aad  the 
decree  of  reduction  the  liability  of  the  heir  is  not 
affected  so  far  as  creditors  are  concerned ;  nor  are 
the  executors  made  liable  further  than  they  would 
have  been  at  common  law.  The  moveable  estate 
stands  impledged  as  an  additional  security  for 
the  performance  of  the  heir's  obliffations.  The 
reduction  can't  create  any  right  to  the  heir  to  be 
relieved  of  his  obligations  out  of  the  moveable 
estate.  That  moveable  estate  is,  so  to  speak, 
cautioner  for  the  heir.  I  can  find  no  principle  for 
extending  the  rights  or  reducing  the  liabihties  of 
he  heir  in  that  he  has  forced  himself  against  the 
will  of  the  deceased  into  the  heritable  estate  as  ab 
intestate. 

Lord  Cowan — ^The  question  involved  in  this 
case  is  not  free  from  difficulty,  although  there  are 
certain  things  not  disputed.  It  is  clear,  in  the 
first  place,  that  this  debt  is  from  its  nature  heri- 
table—one that  by  law  affects  the  heir  aad  the 
estate  he  takes.  Ui  the  second  plaoe,  where  there 
is  a  settlement  with  a  general  direction  to  pay 
debts  (as  in  the  first  purpose  of  the  present  tntst) 
the  respective  liabilities  of  heir  and  executor  are 
not  afiected,  but  are  left  to  be  determined  by 
the  character  of  the  debt  The  eariy  case  of  Fraser, 
M.  Diet ,  roce  Heir  and  Executor,  App.  No.  3,  brings 
out  the  principles  of  the  law  on  tnis  matter  very 
clearly.  The  question  is  how  far  those  can  serve 
to  guide  us  on  the  present  occasion.  I  shall  not 
say  that  if  this  deed  had  contained  a  special  direc- 
tion to  pay  this  annuity  out  of  a  special  fund, 
the  heir  would  not  have  been  entitled  to  take 
that  benefit  from  the  deed.  [In  reference  to  this 
matter,  his  Lordship  analysed  and  commented  on 
Cochrane  v.  Cochrane  and  Others,  9D.  173,  which  he 
pronounced  to  be  an  exceedingly  instructive  case, 
and  thereafter  i»roceedc<l.] — Ibc  provision  in  this 
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caie  18  not  for  payment  of  the  annuity  out  of  the 
moreable  estate  alone,  but  from  the  whole  estate 
—out  of  the  mass  of  heritable  and  moveable  sub- 
jects. When  the  heir  breaks  through  the  deed, 
sDd  comes  forward  to  claim  his  legal  rights,  I  im 
of  onnion  that  he  must  take  them  subject  to  their 
Mgu  hardens.  On  these  grounds  1  concur  with 
the  Lord  Ordinary. 

Lord  BKKHOUfs— This  is  a  delicate  case,  not  as 
to  the  decision,  but  as  to  the  grounds  on  which  it 
•houU  rest  The  difficulty  in  my  mind  has  been 
whether  there  is  room  for  the  doctrine  of  appro- 
hste  and  reprobate,  Or  whether  the  case  stands 
clear  of  it  I  hare  come  to  be  of  opinion  that  the 
doctrine  has  no  application.  I  look  on  the  tenns 
of  this  deed  as  of  no  effect  to  dumge  the  rights  of 
hdr  and  executor.  If  that  be  so,  there  is  no  need 
to  appiv  the  doctrine.  This  case  has  been  argued 
on  ^  footing  of  the  intention  of  the  truster  hav- 
ug  been  to  invert  the  legal  order,  and  make  this 
•pnuity  a  burden  on  the  moveable  estate.  Had 
that  been  the  case,  I  should  have  held  that  the 
heu-  could  not  found  on  the  deed  which  he  had 
orerthrown  as  S£[ainst  the  executors.  The  principle, 
on  that  supposition,  is  quite  applicable  on  the  foot- 
mg  that  the  deml  benefited  the  heir.  It  is  clearly 
broid  enough  to  cover  the  case  where  the  trustees 
•w  ordered  to  -p^j  the  legacy  to  the  heir,  and  I 
cannot  distingnish  that  case  from  the  one  I  have 
pat  But  it  is  perhaps  unnecessary  to  go  into 
•nch  matters,  aa  I  sgree  with  your  Lordship  in  the 
uair  and  the  Liord  Ordinaiy  that  they  are  not  in 
the  present  case.  Although  the  heir  takes  here  by 
upsetting  the  will,  our  decision,  as  I  understand,  is 
not  to  rest  so  much  upon  that  as  on  our  constmo- 
^  of  the  trust-deed— that  it  does  not  change  the 
wflpd  relations  of  heir  and  executor.  But  an  heir 
takinff  in  the  way  the  present  defender  has  done, 
on't  found  a  plea  by  way  of  action  or  defence  upon 
the  fact  ss  against  persons  whom  he  has  deprived 
oftheesUte. 

I^nd  Nbavks — I  concur  in  the  opinion  of  all 
yoar  Lordships,  and  also  as  to  approbate  and  re- 
probate not  being  within  the  case.  The  case  has 
been  ^ery  well  and  ably  argued,  and  ingeniously 
put  on  both  sides.  The  authority  of  many  of  the 
cases  referred  to  is  displaced  as  only  bearing  on  the 

SMstion  of  intention.  How  can  it  be  said  that 
be  truster  here  had  any  intention  T  He  meant 
hit  whole  property  to  go  to  trustees.  The  only 
event  provided  for  was  a  case  which  has  not  arisen. 
^  question  of  intention,  then,  if  gone  into, 
would  come  to  be,  what-  would  he  have  intended 
in  altered  circumstances  ?  This  would  lead  to  wild 
and  remote  conjecture  as  to  what  he  would  have 
wiahed  in  a  case  he  endeavoured  to  prevent  The 
question  is,  what  is  the  lejgal  effect  of  this  deed  ? 
The  defender  assimilates  it  to  one  originally  oon- 
&ied  to  dealing  with  moveables.  The  oonstruc- 
ti<m  of  such  a  deed  might  have  been  very  different 
aa  disclosing  what  we  might  have  taken  to  be 
the  emxa  voUuUm  of  the  testator  to  put  the  burden 
of  this  annuity  on  his  moveable  succession.  But 
that  is  not  the  character  of  this  deed.  The  trustees 
were  to  get  his  whole  estate,  and  pay  therefrom. 
In  this  matter,  I  take  the  special  enumeration  in 
the  second  purpose  to  be  just  the  same  as  if  he  bad 
left  this  to  be  worked  out  under  the  first  purpose 
of  the  trust.  There  is  nothing  in  this  deed  to 
show  that  the  truster  meant  the  annuity  to  be 
paid  out  of  the  moveable  estate  alone.  £  wish  to 
reserve  my  opinion  on  the  question  of  approbate 
and  reprobate.  Very  nice  questions  may  An»e 
under  this  doctrine.  Something  may  be  onlerrd 
to  be  done,  not  as  a  bequest  to  the  heir,  but  for 


other  parties,  that  may  result  in  his  benefit,  and 
under  a  general  deed  there  may  be  the  creation  of 
a  special  machinery  of  c^ration  which  may  result 
in  oenefit  to  the  heir,  on  which  he  may  perhaps 
found -as  a  fact  without  making  it  matter  of  ex* 
press  claim  of  his  own.  Here,  nowever,  there  has 
been  no  distribution  of  liability — ^nothing  to  affect 
the  rights  of  heir  and  executor,  and  in  this  case 
things  fall  to  be  adjudged  according  to  rights  at 
common  law,  which  must  be  taken  with  their 
corresponding  burdens. 

The  Court  therefore  adhered,  and  iound  the  de- 
fender liable  in  expenses. 

Agent  for  Pursuers— H.  k  H.  Tod,  W.S. 

Agents  for  Defender — Scott»  Moncrieff,  k  Dal- 
gety,  W.S.        

Tuesday^  Jan,  15. 
SECOND   DIVISION. 

PETITION — RUSSELL  AND  CHBI8TIE. 
Bankruptejf—FwuU  Discovered  afUr  Discharge  <if 
T^nuiee — Process.     A   trustee   on  a  seques- 
trated estate  having   been   discharged,  and 
certain  funds  belonmiu^  to  the  banknipt  hav- 
ing been  discovered  before  the  bankrupt's  dis- 
charge, .a  remit  made  to  appoint  a  meeting  of 
creditors  for  the  election  of  a  new  trustee  and 
commissioners. 
This  was  an  application  to  the  Court  for  a  remit 
to  the  Lord  Ordinary  on  the  bills,  or  to  the  Sheriff 
of  Fife,  to  appoint  a  new  meeting  of  creditors  in  a 
sequestration  for  the  election  of  a  trustee  and 
commissioners,  and  to   proceed   further   in   ths 
sequestration.     It  was  presented  in  circumstances 
for  which  the  Bankruptcy  Statutes  made  no  pro- 
vision.   After  the  discnarge  of  the  former  trustee 
(the  bankrupt  being  still  undischarged)^  it  was 
discovered  that  fundS  might  be  made  available  for 
behoof  of  the  creditors.    The  sequestration   had 
been  awarded  by  the  Sheriff.    'AiB  petition  was 
presented  by  the  former  trustee  and  one  of  the 
oonmiissioners  (who  was  also  a  creditor),  with  tha 
object  of  making  these  funds  available  and  for  the 
purposes  above  mentioned.  After  intimation  on  the 
walls  and  minute-book,  and  service  on  the  bank- 
rupt, the  Court  remitted  to  the  Sheriff  as  craved, 
ana  granted  warrant  to  the  Lord  Clerk  Register  to 
deliver  the  sederunt  book  to  the  petitioners,  er  to 
transmit  it  to  the  meeting  of  creditors. 

Counsel  for  Petitioner^Mr  MacLean.  Agents— 
Lebum,  Henderson,  k  Wilson,  S.S.C. 


COUET  OP  TEIHLS. 


Wednesday,  Jan,  16. 
MINISTER  OP  STRACATHRO  AND  DUN- 
LAPPIE  V.  THE  HERITORS. 
Augmentation  qf  Stipend — Decree   of  Valuation, 
Procedure  in  an  au|nnentation  sisted  until  the 
minister  brought  a  declarator  of  the  invalidity 
of  an  old  decree  of  valuation  which  he  alleged 
to  be  null,  there  being  admittedly  no  free 
teind  if  the  decree  was  valid. 
The  Hev.   R.    Grant,  minister  of  the  United 
Parishes  of  Stracathro  and  Dunlappie,  whose  sti- 
pend was  fixed  at  11  chalders  in  1815,  applied  for 
an  augmentation  of  7  chalders.     Sir  James  Camp- 
bell and  other  heritors  opposed,  on  the  ground  that 
there  was  no  free  teind,  and  that  their  teinds  had 
been  valued  by  a  decree  in  1699.     The  minister 
replied  thai  this  decree  was  not  binding  upon  him 
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because  no  party  had  been  called  in  the  process  of 
valuation  who  was  entitled  to  represent  the  cure. 
It  appeared  that  the  parties  called  were — **  Charles 
Earfe  of  Southesk,  and  David  Falconer  of  New- 
toun,  as  patrons  of  the  kirks  of  Striokathrow  and 
Dunlappie,  now  annexed  together,  Master  John 
Davie,  late  incnmbent  at  the  said  kirk,  and  aU 
.  other  present  incumbents  there,  and  the  tutors 
and  curators  of  such  of  the  said  defenders  as  are 
minors,  if  thcnr  any  have,  for  their  interest."  It 
was  mentioned  that  the  parishes  had  been  vacant 
from  1696,  when  the  last  Episcopal  incumbent 
died,  until  1701,  and  that  in  1698  the^  had  been 
declared  vacant,  and  that  during  this  mterval  Mr 
Davie,  who  was  Lord  Southesk^s  factor,  had  in- 
truded himself  as  minister  for  a  few  months.  It 
was  admitted  that  unless  the  decree  of  valuation 
was  bad,  there  was  no  free  teind. 

The  Court  held,  following  the  recent  case  of 
Kilbimie  {ant^  p.  123),  that  the  minister  must 
first  raise  a  decuurator  of  the  invaliditv  of  the 
decree,  and  procedure  was  sisted  that  he  might 
do  so. 

The  following  interlocutor  was  pronounced  : — 

"  Edinburgh,  \^h  January  1867.— The  Lords, 
having  heard  counsel  for  the  minister  and  heritors, 
sist  proceedings  that  the  minister  mav  bring  an 
action  of  decliu«tor,  or  such  action  as  he  may  be 
advised,  to  try  the  validity  or  invaliditv  of  the 
decree  of  valuation  founded  upon  by  the  neritors. 
"DuK.  McNeill, /.P./)." 

Counsel  for  Minister — Mr  Clark  and  Mr  Asher. 
Agents— W.  H.  k  W.  J.  Sands,  W.S. 

Counsel  for  Opnosing  Heritors^Mr  Gifford. 
Agent— Alexander  Morison,  &S.C. 


COURT  OP  SESSIOU. 

Wedneaday^  Jan.  16. 
FIRST  "division. 

WABNE  AND  CO.  v.  LILLIE. 
Utut'^aviionary    ObUgatkm,      Form    of   issues 
adjusted  to  try  a  question  of  liability  under  a 
cautionary  obligation,  the  defence  being  that 
the  pursuers  had  **  given  time  *'  to  the  princi- 
pal obligant. 
This  was  an  action  upon  a  cautionary  obligation 
at  the  instance  of  Willam  Wame  &  Co. ,  mdiarubber 
manufacturers,  No.  9  Gresham   Street,  London, 
against  James  lillie,  clothier,  45  Queen  Street, 
Glasgow,  sole  partner  of  the  firm  of  Lillie  k  Fer- 
guson, clothiers  there.     The  defence  was  that  the 
cautioner  was  liberated  from  his  obligation  in  re- 
spect the  pursuers  had  "given  time '*  to  theprinci- 
-  pal  debtor  without  his  knowledge  or  consent. 
The  Court  to-day  adjusted  the  folio-vviug  issues 
for  trial : — 

**  Whether,  in  reliance  on  the  letters  of  caution, 
N08.V6  and  7  of  process,  or  either  of  them,  the 
pursuers,  the  said  William  Wame  &  Co.,  on 
the  usual  business  terms,  furnished  ffoods  to 
Edward  Hardmeat,  indiarubber  merchant  in 
GlasTOW,  therein-mentioned,  sole  partner  of 
the  firm  of  Charles  Hardmeat  &  Co.^  india- 
rubber  merchants  there,  conform  to  account, 
No.  8  of  process  ?  And  whether,  imder  the 
said  letters  of  caution,  or  either  of  them,  and 
in  respect  of  the  goods  so  furnished,  the  de- 
fender, as  cautioner  for  the  said  Edward  Hard- 
meat,  is  resting  owing  to  the  said  pursuers  the 
sum  of  £393,  lOs.  Id.,  or  any  and  what  part 


thereof,   with  interest  at  the  rate  of  5  per 
cent,  per  annum,  from  1st  March  1866  on  the 
sum  of  £379,  7s.,  or  such  other  portion  of  the 
first-mentioned  sum  as  consists  of  principal  ?** 
Or. 
'*  Whether  the  pursuers  gave  time  to  the  said 
Edward  Hardmeat  for  pavment  of  the  sums 
sued  for,  or  any  part    thereof,    beyond  the 
usual  period  of  credit  allowed  in  the  trade,  so 
as  to  bberate  the  defender  from  liability  for 
the  sums  sued  for,   or  any  and  what  part 
thereof  f 
Counsel  for  Pursuers— Mr  Millar.     Agents— 
Adam  &  Sang,  S.S.C. 

Counsel  for  Defender— Mr  dark  and  Mr  Sha&d. 
Agents->r.  W.  &  J.  Mackenzie,  W.S. 

Friday  J  Jan,  18. 
FIRST    DIVISION. 

ADAM  AND  0THEB8  V.  OBIEYE  AND  OTHERS. 
Statutory  Trutt— Election  qf  Members,  An  Act  of 
Parliament  having  declared  that  a  -certain 
number  of  persons  should  be  elected  trustees 
on  a  certam  day,  and  two  of  the  persons 
elected  having  declined  to  act,  held  that  the 
election  was  valid,  and  that  the  places  of 
those  who  declined  fell  to  be  filled  up  as  if 
the^  had  resigned. 
This  is  a  suspension  and  interdict  at  the  instanca 
of  GeoKe  Adam,  merchant  and  shipowner  in 
Greenock,  treasurer  of  the  bun^  of  (Greenock ; 
James  Tennent  Caird,  engineer,  founder,  and  iixm 
shipbuilder  there  ;  John  Orr,  iun.,  baker  there  \ 
Robert  NeiU,  writer  there — ^au  members  of  ihe 
Town  Council  of  the  buigh  of  Greenock ;  and 
Duncan  Cook,  chain  manufacturer,  Greenock ; 
James  Beith,  butcher  there ;  Benjamin  Noble, 
merchant  there ;  Thomas  Ballantine,  distiller 
there  ;  and  John  Neilson,  hatter  there— being  aU 
^ective  members  of  the  Board  of  Police  of  Green- 
ock—against  James  Johnston  Grieve,  merchant  in 
Greenock,  Provost  of  the  burgh  of  Greenock ; 
Charles  Grey,  feuar  there;  James  Morton,  iron 
merchant  there  ;  John  Fleming,  worsted  manu- 
facturer there  ;  John  Hunter,  fish  merchant  there  . 
— all  bailies  of  said  bui^  ;  Thomas  Muir  Macfar- 
lane,  tanner  and  skinner:  Robert  Blair,  sugar 
refiner  ;  and  John  Crawford  Hunter,  ropemaker — 
all  in  Greenock,  and  all  members  of  the  Town 
Council  of  the  buigh  of  Greenock ;  and  Robert 
M 'Vicar,  smith ;  James  M*Cuim>  bookseller  ;  and 
Charles  Carbery,  clothier — all  in  Greenock,  pre- 
tending to  be  water  trustees,  and  to  constitatc, 
along  with  the  complainers  Thomas  Ballantine  and 
John  NeiUon,  *' The  Water  Trust  of  Greenock," 
under  *'  The  Greenock  and  Shaws  Water  Tranaier 
Act,  1866,"  and  along  with  the  said  two  com- 
plainers, to  be  and  act  as  the  water  trustees,  duly 
appointed  under  and  in  terms  of  said  Act,  and 
also  against  "  The  Board  of  Police  of  Greenock," 
constituted  and  incorporated  by  **  The  Greenock 
Police  and  Improvement  Act,  1865,"  and  the  said 
James  Johnston  Grieve. 

The  object  of  the  suspension  is  (1)  To  prohibit 
the  individual  respondents  from  acting  as  **  water 
trustees  "  for  the  town  of  Greenock,  or  attemptiiig 
to  carry  into  effect  any  of  the  powers  or  duties 
conferred  or  imposed  on  Uie  water  trustees,  or  the 
water  trust  of  Greenock,  by  "  The  Greenock  and 
Shaws  Water  Transfer  Act,  1866 ;"  (2)  To  pro- 
hibit *'the  Board  of  Police  of  Greenock"  from 
adopting  or  approving  of  any  minute  of  a  meeting 
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of  jthat  board*  held  on  the  20th  of  November  1866, 
in  BO  far  aa  it  may  relate  to  the  election  of  **  water 
trostees "  under  the  Greenock  and  Shaws  Water 
Tnmafer  Act ;  ai^d  (3)  To  prohibit  the  respondent, 
Mr  Grieve,  aa  chairman  of  the  Board  of  Police  of 
Greenock,  and  of  the  meeting  held  on  the  20th 
day  of  November  1866,  from  signing  any  minnte 
of  that  meeting,  in  ao  far  aa  it  may  relate  to  the 
election  of  **  water  trustees,"  and  it  is  brought  in 
the  following  circumstances  : — 

By  the  iOth  section  of  **The  Greenock  and 
Shaws  Water  Transfer  Act,"  it  is  directed  that 
**  the  Bound  of  Police  "  of  the  town  of  Greenock, 
appointed  under  **  The  Greenock  Police  and  Im- 
provement Act,  1865,"  and  which  board  consists 
of  the  provost  and  four  bailies,  the  treasurer,  and 
remanent  members  of  the  Town  Council  for  the 
time  being,  and  of  nine  elective  members  chosen 
under  the  provisions  of  the  Police  Act,  *'  shall,  at 
their  first  meeting  after  the  election  of  elective 
members  in  the  year  1866,  and  at  their  first  meet- 
ing after  the  annual  election  of  elective  members 
in  eadi  year  thereafter,  in  the  manner  prescribed  or 
authorised  for  the  election  or  appointment  of  com- 
mittees of  the  said  board,  elect,  lor  the  next  ensu- 
ing year,  twelve  of  their  number  to  be  'water 
trustees '  of  whom  seven  shall  be  members  of  Uie 
Town  Council,  and  five  shall  be  elective  members  ; 
and  the  *  water  trustees '  so  appointed  shall  ^  out 
of  office  at  the  end  of  a  year  m>m  tiieir  bemg  so 
appointed  unless  reappointed." 

A  meeting  of  the  Board  of  Police  having  accord- 
ingly been  held  there  on  20th  November  1866,  be- 
ing the  first  meeting  after  the  annual  election  of 
dective  members,  which  took  place  on  the  13th  of 
November  1866,  the  board  proceeded  to  the  elec- 
tion of  the  water  trustees,  in  compliance  with  the 
requirements  of  the  above  section  of  *'  The  Green- 
ock and  Shaws  Water  Transfer  Act"  At  this 
meeting  a  list  of  names  of  parties,  qualified  in 
every  respect  to  act  as  water  trustees,  was  proposed 
by  ^e  respondent,  Mr  Grieve,  who  was  chairman 
tx  officio  of  the  Board  of  Police,  and  also,  as  pro- 
vost of  the  town,  chairman  ex  offido  of  the  water 
trustees,  and  duly  seconded.  A  counter  list  of 
names  was  proposed  as  aa  amendment  by  the  corn- 
plainer,  Mr  Caird,  which  was  also  duly  seconded ; 
and  the  motion  and  amendment  having  been  put 
to  the  vote,  the  motion  of  the  respondent  was  de- 
clared to  be  carried,  and  the  except  minute.  No. 
19  of  process,  bears  that  the  parties  so  pfoposed 
and  carried  were  declared  duly  elected  water 
trustees." 

It  is,  however,  averred  on  the  part  of  the  com- 
plainers,  and  subetantialiy  adunitted  bv  the 
respondents,  that  immediately  after  the  election 
two  of  the  pKarties  chosen— vix.,  the  complainers, 
Mr  Ballantine  and  Mr  Neilson,  declined  to  act  as 
water  trustees,  and  that  no  other  members  of  the 
PoUoe  Board  were  then  appointed  in  their  stead. 
It  is  also  averred  on  the  part  of  the  complainers 
that  Mr  Neilson  intimated  his  intention  to  de- 
dine  before  the  vote  was  taken,  bat  this  is  denied 
by  the  respondents,  and  the  extract  minute  pro- 
duced does  not  contain  any  entry  to  that  effect. 

Founding  on  this  declinature,  the  present  sus- 
pension has  been  brought  by  the  two  members  of 
the  Police  Board  who  thus  declined  to  act  in 
conjunction  with  the  other  complainers— members 
either  of  the  Town  Council  of  Greenock  or  elec- 
tive members  of  the  Board  of  Police—and  who, 
as  such,  aM)ear  to  be  expressly  enjoined,  by  the 
provisions  of  the  10th  section  of  the  Transfer  Act, 
to  elect  twelve  of  their  number  to  be  water 
trustees  at  the  first  meeting  of  the  Police  Board 


held  after  the  election  of  elective  members  in  the 
year  1866. 

The  Lord  Ordinary  (Mure)  refused  the  note, 
with  expenses,  explaining  lus  reasons  as  fol- 
lows : — 

'*  The  grounds  on  which  the  suspension  is  rested 
are  not  very  specifically  brought  out,  either  in  the 
reasons  of  suspension  or  in  the  annexed  pleas  in 
LkW.  But  at  the  discussion  before  the  Lord  Ordi- 
nary, the  objections  taken  to  the  proceediuAS 
seemed  to  resolve  substantially  into  tne  two  f<M- 
lowing  propositions  : — Ist,  That  it  was  essential 
to  the  legal  constitution  of  the  "Water Trust" 
that  the  members  of  the  Police  Board  appointed 
to  discharge  the  duty  of  water  trustees  should  be 
ready  to  accept  the  duties  of  the  office,  and  that 
as  two  o!  the  parties  named  had  declined  to  act, 
and  no  other  members  of  the  Board  of  Police  were 
elected  in  their  room  at  the  meeting  where  the 
declinature  was  intimated,  the  appointment  of 
water  trustees  was  not  legally  maole  on  the  day 
fixed  by  the  statute,  and  cannot  now  be  made 
until  the  month  of  November  1867  ;  and  2d,  That 
the  whole  proceeding  was  illegal,  because  the  vote 
was  taken  upon  a  list  of  names  put  before  the 
meeting  as  a  whole,  and  not  by  a  separate 
vote  on  the  appointment  of  each  individual  on  the 
list. 

"1st,  In  support  of  the  last  of  these  objections, 
reference  was  made  to  certain  English  authorities 
on  corporation  law,  and  in  particular  to  the  case 
of  King  V.  Plaver,  2  Bam.  and  Aid.,  p.  707,  in 
which  it  was  held  tiiat  an  election  made  by  means 
of  a  vote  taken  upon  a  Est  of  names  was  a  bad 
election.  The  Lora  Ordinary  has,  however,  little 
difficulty  in  repelling  this  ground  of  suspension, 
because  later  authorities  were  referred  to,  as  men- 
tioned in  "Grant  on  Corporations,"  p.  208, 
from  which  it  appeared  that  the  law  of  England 
had  been  considerably  modified  in  the  above 
respect.  He  is,  moreover,  not  aware  of  anv  such 
rule  having  bem  acted  on  in  Scotland  ;  and  even 
if  it  had  been  so  in  some  instances,  the  Lord  Ordi- 
nary does  not  think  he  would  have  been  warranted 
in  entertaining  such  an  objection  in  the  present 
case,  where  Iwth  parties  proceeded  to  take  the 
vote  upon  lists,  and  when,  in  so  acting,  they 
appear  to  have  adopted  a  mode  of  election  sanc- 
tioned, if  not  prescribed,  by  the  12th  section  of  the 
statute,  by  which  they  were  constituted  a  board  of 
poHco. 

"  2d,  The  other  objection  appears  to  the  Lord 
Ordinary  to  be  attended  with  some  difficulty.  But 
after  considerinff  the  provisions  of  the  statute,  and 
the  position  of  we  parties  from  among  whom  alone 
water  trustees  can  competentlv  be  i^pointed,  he 
has  come  to  be  of  opinion  that  the  objection 
founded  on  the  declinature  of  two  of  those  parties 
to  act  ought  not  to  be  given  effect  to  by  suspend- 
ing the  whole  proceedings  of  the  trust,  more  espe- 
cially in  a  case  where  this  is  sought  to  be  done 
without  any  offer  of  caution. 

"The  aivument  on  which  this  mainly  rested 
was 'founded  on  the  provisions  of  the  Uth  and  13th 
sections  of  the  Act  3  and  4  William  IV.,  cap.  76, 
which  require  that  persons  elected  town  council- 
lors shall  attend  on  a  fixed  day  and  state  whether 
they  accept  or  decline  the  office,  coupled  with  a 
declaration  that  if  they  decline,  or  do  not  attend 
without  a  sufficient  excuse,  a  new  election  shall 
immediately  take  place  ;  and  from  this  it  is  aigued 
that  until  the  acceptance  is  intimated  or  the  new 
election  takes  place  the  Council  is  not  legally  con- 
stituted* But  assuming  this  to  be  a  correct  view 
of  the  Burgh  Reform  Act,  it  appears  to  the  Lord 
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Ordinary  to  tell  against  the  complainers  in  oon- 
Btmin^  the  present  statute  ;  because  in  it  no  such 
nroviuons  occur,  and  the  inference  to  be  deduced 
from  the  insertion  of  such  provisions  in  the  one 
case,  and  their  omission  in  the  other,  would  rather 
seem  to  be  that  the  immediate  acceptance  on  the 
part  of  every  one  of  a  number  of  individuals  ap- 
pointed to  act  as  statutory  trustees— more  espe- 
cially in  the  case  where,  as  here,  a  quorum  is 
named — ^was  not  essential  to  the  legality  of  the 
appointment,  unless  where  express  provision  is 
made  to  that  effect. 

''  It  was  argued  on  the  part  of  the  respondents 
that,  as  the  members  of  the  Police  Board  were 
under  an  imperative  statutory  obligation  to  appoint 
twelve  of  their  own  number  to  be  water  trustees, 
and  were  at  the  same  time  restricted  in  their 
choice  to  the  members  of  their  own  board,  all  of 
whom  had  accepted  office  in  the  knowledge  that 
they  mi^t  be  called  on  to  act  as  water  trustees, 
the  parties  appointed  so  to  act  were  not  entitled  to 
decbne  the  statutory  duty  ;  and  were  it  not  for 
the  provisions  of  the  1 1th  section  of  the  Transfer 
Act,  as  to  the  manner  in  which  vacancies  arising 
from  death  or  resignation  were  to  be  filled  up,  the 
Lord  Ordinary  would  have  been  disposed  to  attach 
mat  weight  to  that  construction  of  the  statute. 
But  having  regard  to  the  provisions  of  the  Uth 
section,  as  to  resignation,  he  is  not,  as  at  present 
advised,  prepared  to  adopt  it,  and  it  is  not,  in  his 
opinion,  necessary  to  do  so  for  the  disposal  of  the 
present  case.  Because,  assuming  it  to  be  open  to 
a  trustee  to  resi^ — ^when  that  is  not  done  to 
thwart  the  operation  of  the  trust — the  provisions 
of  the  11th  section  seem  to  afford  a  £olution  of  any 
difficulty  from  unwillingness  on  the  part  of  a  mem- 
ber of  the  Police  Board  who  is  appomted  a  trustee 
to  act  in  that  capacity.  And  conceiving,  as  the 
Lord  Ordinary  does,  that  the  appointment  of 
water  trustees  was  validly  made  at  a  meeting  held 
for  that  purpose  in  November,  and  that  the  de- 
clinature of  two  of  the  thirteen  trustees  to  act  does 
not  necessarily  vitiate  the  election  of  the  others, 
he  sees  no  reason  why  that  declinature  should  not 
be  dealt  with  as  a  resignation,  or  why  the  Board 
of  Police,  upon  the  declinature  being  duly  inti- 
mated to  them  in  writing,  should  not  at  once  pro- 
ceed to  fill  up  the  vacancy  in  the  maimer  prescribed 
by  the  Uth  section  of  the  statute.'* 

The  suspenders  reclaimed. 

Mackenzie  (D.  F.  Moncreiff  with  him),  argued 
for  them — 1.  The  election  was  bad  because  two  of 
the  members  elected  declined  to  act — Kidd  v. 
Magistrates  of  Anstmther,  17  Dec.  1852,  15  D. 
267  ;  White  v.  Scott,  26th  Nov.  1851,  14  D.  105  ; 
3  and  4  William  IV.  c.  76.  2.  It  was  bad  because 
the  members  proposed  should  have  been  voted  upon 
one  by  one. 

•  YouNO  and  Gifford,  for  the  respondents,  were 
not  called  on. 

The  Lord  President  said — I  don't  think  this 
interlocutor  should  be  altered.  I  think  these  two 
persons,  Neilson  and  Ballantine,  were  elected,  and 
this  appears  from  the  complainers'  own  statement, 
beoaose  they  say  that  the  Provost  declared  their 
election.  .  Then  being  elected,  thev  might  resign, 
and  section  11  of  the  statute  provides  for  the  elec- 
tion of  others  in  such  a  case.  But  I  think  farther, 
that  the  thing  goes  deeper  than  that ;  and  I  am 
very  doubtful  of  the  power  of  tM'o  or  three  of  the 
commissioners  to  paralyse  the  statute  and  rehder 
it  inoperative.  But  that  question  is  not  now  before 
us.  It  is  quite  sufficient  for  the  decision  that 
there  was  here  a  valid  election  of  a  sufficient 
number. 


Lord  CuRRiEHiLL  and  Lord  Deas  ooncurred,  and 
in  doinfi  so  observed  that  they  were  not  prepared 
to  apply  to  a  statutory  body  of  trustees  such  as 
this  the  rule  whereby  it  was  once  held  that  if  there 
was  a  flaw  in  the  Section  of  one  councillor  of  a 
buigh  the  election  of  all  the  others  was  vitiated, 
and  the  burgh  was  disfranchised.  l%is  result  pro- 
duced so  much  inconvenience  tiiat  a  declaratory 
Act  was  passed  for  the  purpose  of  removing  the 
difficulty. 

Lord  Ardmillan  also  concurred,  and  said  that 
the  object  of  the  suspension  was  to  create  a  nullity 
in  the  election,  to  frustrate  the  objects  of  the  sta- 
tute, and  to  cause  a  wrong  which,  for  one  year  at 
least,  was  without  a  remedy.  He  was  glad  thai 
he  was  able  to  construe  the  statute  so  as  to  avoid 
so  unfortunate  a  result. 

Agents  for  Ck)mplainer8  —  Murray,  Beith,  & 
Murray,  W.S. 

Agent  for  Respondents — John  Ross,  S.S.C. 

Friday y  Jan.  18. 
SECOND  DIVISION. 

QUEEN  r.  CAIBD. 
Tax— Horse  Du^y— 16  and  17  Vict.,  e,  88,  «.  15— 
SpeckU  Com,     1.  Held  incomi)etent  to  remit 
a  case  to  the  Quarter  Sessions  for  re-state- 
ment.    2.  Circumstances  in  which  held  that  a 
contravention  of  16  and  17  Vict.,  c.  88,  s.  15, 
had  been  incurred. 
This  is  an  appeal  by  James  Caird,  innkeeper, 
Cullen,  Banffshire,   from    a  deliverance   of    the 
Quarter  Sessions  of  that  county,  by  which,  affinning 
a  jud^^ent  of  the  Petty  Sessions  held  at  Cullen 
on  the  2d  of  March  1866,  he  was  convicted  <rf 
a  contravention  of  the  15th  section  of  the  Act  16 
and  1 7  Vict. ,  c.  88.     The  following  case  was  stated 
by  the  Quarter  Sessions  for  the  opinion  and  direc- 
tion of  the  Court  of  Exchequer  : — 

At  the  Pett7  Sessions  held  at  Cullen,  in  the 
county  of  Banff,  on  the  2d  day  of  March  1866,  an 
information  begun  and  prosecuted  by  order  of  the 
Honourable  the  Commissioners  of  Inland  Revenue, 
was  heard  before  six  Justices,  by  which  the  de- 
fendant, James  Caird,  was  duyrged :  For  tiiat 
he,  contrary  to  the  statute  16  and  17  Viet.,  c 
88,  sec.  15,  on  the  1st  day  of  Januair  last 
past,  Ikt  the  parish  of  Cullen,  having  a  uoenae 
under  and  by  virtue  of  said  Act,  raich  speci- 
fied, as  the  greatest  number  of  horses  wnich 
he  was  authorised  to  keep  at  one  time  to  be 
let  for  hire,  to  be  two  horses,  did  keep  at  one 
time  to  be  let  for  hire  certain  horses— to  wit, 
three  horses — ^beinff  a  greater  number  of  harses 
than  he  was  by  said  license  authorised  to  keep  at 
one  time  to  be  let  for  hire,  whereby  he  had,  as 
alleced,  forfeited  the  sum  of  one  hundred  pounds 
sterling.  The  defendant  pled  not  guilty.  Proof 
having  been  led,  the  Justices,  by  a  majority  of 
three,  found  the  information  proven,  convictea  the 
defendant,  and  found  him  liable  in  said  penalty, 
which  they  mitigated  to  twenty-five  pounds  ster- 
ling. 

The  defendant  appealed  to  the  Quarter  Sessions 
held  at  Banff  on  the  1st  day  of  May  1866.  When 
the  appeal  was  taken  up  on  that  day,  the  defend- 
ant appeared,  and  having  become  aware  that  four 
of  the  Justices  who  had  sat  on  the  case  at  the  Petty 
Sessions  were  going  to  take  part  in  the  hearing 
and  decision  of  the  api>eal,  he  objected  to  their 
right  to  do  so,  and  maintained  that  it  was  in- 
competent for  them  to  review  their  own  judgment ; 
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but  this  objection  was  overruled,  and  the  case 
went  to  trial. 

The  Justices  at  Quarter  Sessions,  by  a  majority 
of  one,  dismissed  the  appeal,  but  unanimously 
reooxnmended  the  Oonmiissioners  of  Inland  Revenue 
to  farther  mitigate  the  penalty  to  the  sum  of  five 
pounds. 

Whereupon  the  defendant  craved,  in  terms  of 
the  Act  7th  and  8th  Geo.  IV.,  cap.  53,  sec.  84, 
thttt  the  Justices  should  state  the  facts  of  the  case 
for  the  opinion  of  the  Court  of  Exchequer  in  Scot- 
land, and  the  case,  under  reference  to  the  fore- 
going  statement,  is  as  follows  :— 

First,  The  defendant  is  a  hotel  keeper  and  post- 
horse  hirer  at  Cullen,  in  the  county  of  Banff,  and 
held  a  license  under  and  by  virtue  of  said  Act 
anthorising  him,  during  the  period  from  6th 
October  1866  to  5th  January  1866,  to  keep  at  one 
time  to  be  let  for  hire  two  horses,  and  he  occasion- 
ally held  a  supplemental  license  for  additional 
horses. 

Second,  During  the  period  to  which  said  license 
applied,  four  horses  belonging  to  defendant  were 
kmt  bv  him.  Two  of  these  horses  were  kept  to 
be  let  for  hire,  and  the  other  two  horses  were  Kept 
for  labouring  land,  occupied  by  the  defendant,  and 
oooasnonall>  were  let  for  hire,  when  the  other  two 
horses  were  tired,  and  not  let  for  hire. 

Third,  On  30th  December  1865,  Qeorge  Gray, 
farm-servant  at  lintmill,  near  Cullen,  called  on 
the  defendant,  and  wished  to  hire  a  hearse  and 
two  horses,  and  a  doffcart  and  one  horse,  to  attend 
the  funeral  of  his  deceased  son  on  1st  January 
following.  The  defendant  stated  that  he  could 
let  him  the  hearse  and  two  horses  on  hire,  but 
refused  to  let  him,  in  addition,  a  dogcart  and 
horse  on  hire. 

Fourth,  On  Ist  January  1866,  the  date  men- 
tioned in  the  information,  a  hearse  and  two  horses, 
being  the  horses  kept  by  the  defendant  to  be  let 
for  fire,  and  a  dogcart  and  one  horse  belonging  to 
the  defendant,  were  driven  from  Cullen  to  Lant- 
mill  bv  two  servants  of  the  defendant.  From 
liinthifl  these  vehicles  and  horses  proceeded  to 
Grange,  with  the  funeral  party,  and  tnen  returned 
back  to  Cullen,  the  hearse  being  driven  all  the 
dirtance  by  the  defendant's  servant,  and  the  dog- 
cart being  driven  by  one  of  the  relatives  or  funeral 
party,  from  lintmiU  to  Grange,  and  from  thence 
back  to  Cullen. 

Fifth,  The  distance  from  Cullen  to  Lintmill  is 
one  mile,  from  Lintmill  to  Grange  ten  miles,  and 
from  Grange  to  Cullen  eleven  miles  ;  and  the  de- 
fendant afforded  keep  to  the  horses  during  the 
joumev. 

Sixth,  On  4th  January  1866,  the  said  George 
Gray  again  called  on  the  defendant  to  pay  him  for 
the  hire  on  said  1st  January.  The  defendant 
charged,  and  received,  one  pound  fourteen  shil- 
lings as  the  hire  of  the  hearse  and  two  horses,  and 
three  shillings  for  his  servants,  and  after  having 
settled  the  hire  for  the  hearse  and  two  horses. 
Gray  offered  the  defendant  payment  for  the  dog- 
cart and  horse,  but  the  defendant  refused  to  take 
anything  for  them,  and  was  never  paid  or  received 
anything  therefor  directly  or  indir^Iy. 

The  Justices  were  of  opinion  that  it  was  not 
proved  that  the  defendant,  on  the  date  and  at  the 
place  specified  in  the  information,  had  let  out 
more  than  two  horses  on  hire,  but  they  were  of 
opinion  that  it  was  proved  that,  at  said  date  and 
nlaoe,  the  defendant  kept  three  horses  to  be  let 
lor  hire,  being  a  greater  number  of  horses  than  he 
was  by  said  license  authorised  to  keep  at  any  cue 


time  for  hire,  dismissed  the  appeal,  and  adhered  to 
the  judgment  appealed  against. 

Whereupon  a  case  was  craved  and  allowed  for 
the  opinion  of  the  Court  of  Exchequer,  whether 
defendant,  in  the  circumstances  above  set  forth, 
did,  on  the  day  libelled,  contravene  the  statute, 
and  is  liable,  as  idleged,  in  the  information. 

At  the  discussion,  the  Court  suggested  that  the 
facts  from  which  the  conclusion  of  the  Justices 
and  Quarter-Sessions  was  deduced  misht  be  more 
fully  stated,  and  that  the  case  misht  oe  remitted 
for  restatement,  if  authority  could  be  found  for 
adopting  that  course.  No  precedent  being  adduced, 
the  Court  disposed  of  the  case  as  stated. 

YouNO  and  Shamd,  for  the  defendant,  arsued — 
The  charge  against  the  defendant  is,  that  wnereas 
he  was  only  entitled  under  his  certificate  to  keep 
two  horses  to  be  let  for  hire,  he  kept  during  the 
period  libelled  more  than  two  horses  for  that  pur- 
pose ;  but  on  the  facts  stated  in  the  case  it  appears 
that  the  Justices  and  the  Quarter  Sessions  have  in- 
ferred that  that  offence  was  committed  from  his 
letting  occasionally  for  hire  two  horses  which  were 
admittedly  not  kept  for  that  purpose,  and  that  is 
not  competent,  ^e  15th  section  of  the  Act  dis- 
tinguishes between  two  offences,  one  of  which  is 
the  keeping  of  horses  for  hire,  and  the  other  the 
letting  of  them.  Under  proofs  of  occasional  let- 
ting for  hire  beyond  his  certificate,  the  defendant 
cannot  be  convicted  of  keeping  beyond  his  certifi- 
cate for  that  purpose. 

LoBi)  Advocatb,  Solicttor-Gekbral,  and 
RuTHBBFtrRD  supported  the  conviction. 

At  advising. 

Lord  Justice  -  Clerk  —  This  special  case  is 
stated  for  tiie  opinion  of  the  Court  from  the 
Quarter  Sessions  of  Banffshire.  The  information 
before  the  Justices  stated  that  the  defendant,  on 
the  1st  of  January  1866,  being  in  the  position  of 
holding  a  license  to  keep  not  more  than  two 
horses  at  one  time,  did  let  more— namely,  three— 
whereby  he  incurred  a  penalty  of  £100.  A  great 
many  facts  are  stated  in  the  case,  which  we  are  all 
agreed  are  unavailing.  The  3d,  4th,  5th,  and  6th 
heads  seem  to  have  been  created  to  negative  a 
charge  which  is  not  made.  But  however  that 
may  be,  we  must  throw  them  out  of  view  alto- 
gether, and  there  remains  nothing  to  consider,  as 
the  foundation  of  the  conviction  of  the  Justices 
and  of  the  Quarter  Sessions,  except  the  facts  stated 
under  the  1st  and  2d  heads  [Reads].  These  are 
the  facts  from  which  it  is  deduced  that  at  said 
date  and  place  the  defendant  kept  three  horses. 
The  reason  that  they  limit  their  inference  to 
three  horses  is  because  that  number  was  stated 
in  the  information.  It  was  suggested  for  the  de- 
fendant that  there  was  a  difficulty  about  dates, 
because  it  is  said  in  the  information  that  at  said 
date  and  place,  on  1st  January  1866,  he  kept 
more  horses  than  he  was  allowed  to  keep  by 
his  license ;  whereas  nothing  is  found  either  in 
the  1st  or  2d  heads  except  that  something  took 
place  between  October  1865  and  January  1866. 
But  there  is  no  d^culty  here,  for  two  reasons,  be- 
cause (1)  the  prosecutor  has  by  Act  of  Parliament 
a  period  of  six  months  within  which  to  prove  his 
case ;  and  (2)  because,  if  the  offence,  the  trans- 
gression of  the  license,  which  is  said  to  be  ^tab- 
lished  by  the  facts  stated  in  the  1st  and  2d  heads, 
amounts  to  the  charge  in  the  information,  that 
offence  is  one  which  ranges  over  the  whole  period, 
for  I  attach  no  importance  to  the  statement  that 
he  held  a  supplemental  or  occasional  license. 
That  cannot  mean  that  he  held  at  the  time  a 
license  by  which  he  could  let  three  or  four  horses, 
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that  lie  bad  a  license  and  a  supplemental  one 
which  enabled  him  to  do  so.  There  seems  to  be  a 
mistake  as  to  what  a  snpplemental  license  is. 
That  is  a  license  which  is  got  after  the  year  has 
ran  out,  and  beccnnes  as  ^;ood  a  license  as  one 
taken  oat  for  the  whole  period.  It  is  not  an  occa- 
sional license  wluch  entitles  a  person  to  let  out  for 
hire  on  one  or  two  occasions  and  no  more.  But 
on  the  facts  found  to  be  proved  in  the  2d  head, 
two  difficulties  are  suggested  by  the  def^dant. 
It  was  said,  in  the  first  place,  that  if  his  lioense 
entitles  him  to  keep  two  horses  for  hire,  he  ia 
entitled  to  take  other  horses  not  kept  for  hire  and 
employ  tJiem  as  post-horses  when  the  two  licensed 
horses  are  disabled  by  the  work  which  they  have 
already  done.  In  other  words,  the  permission 
contained  in  the  license  is  this — ^You  may  keep  as 
many  horsea  as  you  like,  and  let  them  out  for 
hire,  provided  you  never  have  out  on  hire  at  one 
time  more  than  Uie  number  allowed  by  the  license. 
It  is  scarcely  necessary  to  remark  that  that  ia  an 
impossible  construction.  It  would  enable  a  master 
of  post-horses  to  cany  on  a  greater  business  than 
he  was  entitled  to  by  his  license.  That  wont  do, 
for  it  would  simply  be  a  fraud  upon  the  revenue. 
But  there  is  another  objection  which  is  certainly 
more  difficult,  and  requires  further  consideration. 
It  is  said  that  in  the  2d  head  of  the  case  it  is  not 
found  that  the  defendant  kept  any  more  than  two 
horses  for  hire,  and  yet  the  charge  is  that  he  did 
so.  The  case  says  that  he  had  four  horses,  that 
two  of  these  were  kept  for  hire  and  two  for  labour. 
[Reads  2d  head.]  The  only  question  of  difficulty 
is  that  the  case  is  not  well  stated.  But  there  are 
no  means  of  amending  that,  and  the  question 
therefore  is— Are  the  facts  before  us  sufficient  to 
support  a  conviction  ?  I  think  that  depends  on  a 
construction  of  the  15th  section  of  tne  Act  of 
Parliament  [Reads].  We  are  all  M^reed  that  there 
are  two  offences  specified  in  ^s  action,  but 
the  difficulty  is  to  define  them.  It  was  oon- 
tended  to  us  for  the  defendant  with  ^eat  plausi- 
bility, ^at  the  first  offence  is  lettmg  a  horse 
for  hire,  and  the  second  is  keeping  a  horse 
lor  hire  without  a  license,  or  beyond  the  num- 
ber— that  the  essential  difference  between  the 
offences  is,  that  the  one  is  letting  and  the  other 
keeping  for  hire.  If  that  were  the  true  construc- 
tion, we  must  give  judgment  for  the  defend- 
ant. But  it  is  not  the  true  construction.  The 
essential  difference  is  this,  that  the  one  offence  is 
committed  by  a  man  who  has  a  license,  and  the 
other  by  a  man  who  has  not.  The  question  comes 
to  be  whether  the  facts  before  us  are  sufficient  to 
justify  a  conviction  of  the  second  of  these  offences. 
1  think  they  are.  It  is  not  found  in  so  many 
words  that  he  kept  more  than  two  horses  for  hire, 
bat  it  is  found  that  he  kept  two  and  let  more.  A 
mon^s  purpose  may  be  confined  in  his  own  breast 
unless  it  be  divulged.  He  may  tell  you  his  inten- 
tion in  keeping  horses  or  he  may  let  them.  It 
seems  to  me  that  the  latter  is  the  common  way  of 
arriving  at  the  purpose.  They  may  be  kept  for 
other  purposes,  but  that  wont  relieve  him  of  the 
Act  of  Parliament.  Therefore  I  think,  when  Uie 
Justices  state  in  the  special  case  that  two  plough- 
horses  were  let  for  hire  occasionally,  they  were 
justified  in  concluding  that  it  was  proved  he  kept 
for  hire  more  horses  uian  he  had  authority  for  in 
his  license. 

The  other  Judges  concurred,  and  the  conviction 
was  accordingly  affirmed. 

Agent  for  the  Crown — Solicitor  of  Inland  Re- 
venue. 

Agent  for  Defendant — Alexander  Morison,  S.S.C. 


Saturday y  Jan.  19. 
FIRST   DIVISION. 

WILSON'S  EXECUTORS  V.  SOCIETY  FOR  THE 
CONVERSION  OF  THE  JEWS  AND  OTHERS. 
Proceaa^M.P.— Amendments  after  Closmg  Record. 
A  claimant  held  not  entitled  to  amend  his 
oondescendenoe  after  the  record  had  been 
closed  and  a  proof  partly  led. 
The  late  Isabella  Wilson,  by  testament,  ap- 
pointed the  pursuers  to  be  her  executors,  and  inter 
alia  directed  them  todividethe residue  of  her  estate 
among  four  charitable  societies.  One  of  these  vat 
caUed  in  the  wiU  *'  The  Society  for  the  Conversum 
of  the  Jews. "  After  Miss  Wilson's  death,  certain 
persons  claiming  to  be  the  next  of  kin  to  her 
raised  this  process  for  the  purpose  inter  otia  of 
having  it  determined  who  was  in  right  to  the  fore- 
said bequest.  They  contended  that  the  heqnesi 
was  null  and  void  from  uncertainty  ;  that  there 
was  no  society  bearing  the  title  as  g^ven  in 
the  will ;  and  while  there  were  many  societieB  in 
existence  having  similar  designations,  it  was  im- 
possible to  detennine  which  Miss  Wilson  meaoi 
to  benefit.  The  raisers  were  Mrs  Oas  and  othen, 
and  claimed  to  be  related  to  Miss  Wilson  thnm^ 
their  grandmother,  who  they  aUesed  was  a  cootm 
of  Miss  Wilson's  ffrandfather.  l^ey  alleged  that 
Miss  Wilson's  father  was  John  Wilson,  and  her 
^rrandf  ather  Geoi^  Wilson.  When  the  case  came 
into  Court  a  society,  bearing  the  name  of  the 
**  Scottish  Society  for  the  Conversion  of  Israel," 
&c.,  appeared  to  claim  the  bequest.  There  alio 
appeared  a  claimant  called  James  Wilson,  who 
alleged  that  he  was  one  of  Miss  Wilson's  next  ol 
kin,  and  nearer  than  the  other  claimants,  in  respect 
that  his  grandfather  was  a  brother  of  the  srand- 
father  of  the  testatrix.  In  his  claim  he  alleged 
that  Miss  Wilson  was  the  daughter  of  John  Wilson 
and  the  granddaughter  of  another  John  Wilson, 
and  that  nis  father  was  James  Wilson  of  Ghugow- 
eao.  After  the  reeord  was  closed  a  debate  to(^ 
place  as  to  the  procedure  in  the  cause  when  the 
Scottish  Society  for  the  Conversion  of  lapel  ob- 
je<^;ed  to  discuss  the  question  as  to  the  validity  of 
the  bequest  with  two  sets  of  claimants,  both  of  whom 
could  not  be  next  of  kin,  and  who  had  different 
averments  as  to  the  testatrix's  grandfather's  name 
through  relationship  with  whom  they  both  claimed. 
The  Lord  Ordinary  (Ormidale)  found  that  those 
claiming  to  be  next  of  kin  should  establish  their 
propinquity  before  the  case  went  further.  They 
were  both  aUowed  a  proof  of  their  averments,  and 
a  commission  was  granted  to  take  the  evidence  of 
aged  and  infirm  witnesses  who  could  not  attend  the 
proof  in  Edinburgh.  That  commission  has  been 
partly  executed.  Thereafter  the  claimant,  Jamei 
vViUon,  proposed  before  the  diet  of  proof  that  he 
should  be  allowed  to  amend  his  recora  to  the  effect 
of  calling  the  grandfather  of  the  testatrix  Geor^ 
in  place  of  John,  and  to  describe  his  fiskther  as  of 
Gettyhill  in  place  of  GlasgQwego.  He  alle^  in  a 
fiunute  that  these  were  mere  errors  "  wmch  oc- 
curred through  the  haste  with  which  the  first  in- 
quiries were  necessarily  conducted,"  and  were 
afterwards  discovered  by  the  country  agent  in  the 
course  of  his  investigations. 

The  other  claimants  opposed  the  motion,  anl 
after  hearing  parties,  Lora  Ormidale  refused  it, 
giving  the  following  explanation  of  his  reasons  for 
so  doin^  : — "It  was  acknowledged  on  Uie  part  of 
the  claimant  Wilson,  that  the  erroneous  state- 
ments ill  the  record,  which  he  desires  to  have 
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corrected,  are  not  of  the  nature  of  mere  clerical 
errors,  and  it  i«  dear  the^  are  not  so.  It  is  also 
plain,  the  Lord  Ordinary  thinks,  that  the  altera- 
tions referred  to  do  not  relate  to  matters  falling 
nnder  the  category  of  rts  nouUer  verUenUs,  and 
accordingly  the  form  of  proceeding  applicable  to 
matters  of  that  description,  has  neither  been 
adopted  orpropoeed  to  be  adopted  by  the  claimant 
Wihion.  llie  recent  case  of  Campbell  v.  Campbell, 
10th  February  1866,  3  MT.  601,  cited  by  the 
claimant  Wilson,  appears  to  the  Lord  Ordinary  to 
be  advene  rather  tnan  favourable  to  him.  That 
case  was  treated  by  the  Court  as  an  exceptional 
one,  in  respect  of  a  principle  which  has  no  appli- 
cation to  the  present." 

The  party  W  ilsou  reclaimed  against  this  inter- 
locutor, but  the  Court  to-day  adhered  to  the  same, 
and  found  Wilson  liable  in  additional  expenses  to 
each  of  the  other  claimants  modified  to  £4,  4b.  to  ^ 
each. 

Wilson  declined  a  proposal  to  which  the  other 
ftlaimainta  assented,  that  he  should  be  allowed  to 
make  the  proposed  alterations,  on  his  flaying  ex- 
penses since  the  date  of  revisal  of  his  claim. 

Counsel  for  Wilson — Mr  Brand.  Agent — Robert 
Denhohne,  S.S.C. 

Counsel  for  the  Society — Mr  Orr  Paterson. 
Agents— J.  ft  A.  Peddie,  W.S. 

Counsel  for  the  other  Clabnants— Mr  MacLean, 
Agent -William  Miller,  S.S.C. 

SECOND    DIVISION. 

FORSYTH  r.  NICOLL. 

Poor— 8  arid  9  Vict,  e.  83,  9.  l^—Offer  of  Poor- 
house — Competency  of  Application  to  Sheriff. 
A  pauper  having  applied  for  relief,  and  been 
offered  admission  to  a  poorhouse,  which  he 
declined,  held  that  he  ctmid  not  competently 
apply  to  the  Sheriff  on  the  ground  that  he  had 
been  refused  relief. 
This  was  an  advocation  from  the  Sheriff  Court 
of  El^jin.     The  advocator  had  been  for  several 
years  m  receipt  of  outdoor  parochial  relief  from 
the  parochial  Doard  of  Duffus.     In  June  1866,  this 
outaooT  relief  was  discontinued,  and  au  offer  was 
made  to  him  of  admission  to  the  Morayshire  Union 
Poorhouse,  which  ia  a  poorhouse  erected  under  sec- 
tion 61  of  the  Poor-Law  Act  of  1846,  by  Duffus  and 
other  contiguous  parishes.     The  advocator  refused 
this  offer,  and  applied  to  the  Sheriff-Substitute,  who, 
proceeding  on  the  ground  that  poorhouses  erected 
tmder   the    Act    1846    were    for   the    relief    of 
the  "  aged,  and  other  friendless,  impotent  poor," 
and    that     this    pauper  did    not    come    within 
the   enumerated    class  (he  not  being  friendless 
in  the    sense  of  the  Act,    inasmuch  as  he  had 
a  wife  able  to  earn  her  own  subeistenee,  who  re- 
sided with  him)  held  that  the  Parochial  Board  waf 
not  entiUed  to  insist  on  the  pauper  entering  the 
poorhouse,  but  was  bound  to  furnish  him  with  out- 
door relief  in  the  parish  of  his  settlement.     The 
Sheriff  (B.  K.  Bell)  reversed  this  judgment,  hold- 
ing that  the  offer  of  the  poorhouse  was  a  valid 
tender  of  relief,  and  that  therefore,  there  being  no 
refusal  of  relief,  the  pauperis  application  to  the 
Sheriff,  under  sec.  73  of  the  Act,  was  incompetent. 
Forsyth  advocated. 

Rettib,  for  him,  argued — Before  the  passinff  of 
the  Poor  Law  Amendment  Act,  the  parochial 
relief  provided  by  law  for  the  poor  was  out-door 
relief — *'  needful  sustentation."  In  cases  where  it 
was  necessary  to  provide  house  accommodation, 
the  parish  was  bound  to  provide  it  also,  but  under 
the  old  law  a  parish  was  not  entitled  to  say  to  a 


proper  object  of  relief,  You  shall  not  get  sustenta- 
tion  unless  you  also  take  lod^g.  Tms  was  clear 
from  the  terms  of  the  proclamation  of  the  Privy 
Council  of  nth  August  1692,  as  ratified  by  Act  of 
Parliament  in  16SS,  which,  after  providing  for 
raising  funds  in  eveiy  parish  for  the  maintenance 
of  the  poor,  proceeds  thus,  "  and  such  poor  as  are 
not  provided  of  houses  for  themselves  or  by  their 
friends,  the  heritors  are  to  provide  them  with 
houses  on  the  expense  of  the  parish."  This  was 
the  last  provision  on  the  subject  prior  to  the  pre- 
sent Act.  The  subsequent  proclamation  of  1698 
referred  to  correction  houses  for  begg^ars,  vaga- 
bonds, and  idle  persons.  There  werehouses  for 
the  poor  in  existence  when  the  present  Act  was 
passed,  but  the  Report  of  the  Royal  Commissioners 
on  the  Poor-Laws  in  1844  showed  that  they  were 
used  for  those  helpless  persons  who  were  unable  to 
take  care  of  themselves.  The  Commissioners 
stated  that  the  Scottish  system  was  essentially 
one  of  outdoor  relief.  Tips  being  the  state  of  the 
law  at  the  date  of  the  present  Act,  that  Act  pro- 
vided for  /the  erection  of  poorhouses  in  populous 
places  where  none  already  existed ;  and  it  care- 
fully described  the  classes  of  poor  for  whose  bene- 
fit they  were  to  be  erected ;  (1)  the  "  friendless, 
impotent  poor,"  and  (2)  those  poor  persons  who, 
from  weakness  or  facility  of  mind,  or  from  dissi- 
pated or  improvident  habits,  were  ''unable  or 
unfit  to  take  charge  of  their  own  affairs."  It  was 
plain  from  this  careful  description  of  classes,  that 
the  Legislature  did  not  intend  the  poorhouse  to  be 
used  for  all  classes  of  the  poor  at  the  discretion  of 
the  parish.  What  was  called  the  poorhouse  test 
could  only  be  legally  applied  to  the  dissipated  and 
improvident.  It  was  not  alleged  that  the  present 
applicant  fell  under  that  class,  and  seeing  that  his 
wile  was  able  to  take  care  of  him,  he  was  not  so 
** friendless"  that  the  benefit  of  the  poorhouse 
could  be  forced  upon  him  as  a  condition  of  his  re- 
ceiving parochial  relief.  The  cases  of  Watson  v. 
Welsh,  26th  Feb.  1863,  16.  D.  448  ;  andMackay  v. 
Baillie,  20th  July  1863,  16  D.  976  were  dted. 

GiTFORD  and  C.  G.  Spittal,  for  the  respondent, 
were  not  called  upon. 
The  reasons  of  advocation  were  repelled. 
At  advising, 

LoBD  J(7sncE-CLERK— This  application  was  pre- 
sented to  the  Sheriff  under  the  73d  section  of  Uie 
Act  of  Parliament,  and  it  was  impossible  for  the 
applicant  to  go  to  the  Sheriff  under  any  other 
section.  In  order  to  justify  the  application,  it  was 
necessary  for  the  applicant  to  establish  tiiat  he 
was  a  prox>er  object  of  parochial  relief ;  and  the 
Sheriff  has  found  that  he  was  such  an  object  of 
relief,  but  that  relief  had  not  been  refused. 

The  onl^  ground  of  objection  to  the  Sheriff's 
judgment  is  that  the  relief  offered  was  relict  which 
the  Parochial  Board  could  not  insist  on  the  appli- 
cant taking — that  it  was  not  legal  relief.  For  a 
pauper  is  a  poor  person  entitled  U)  the  relief  which 
law  j^rovides,  and  with  a  l^al  claim  to  demand  it, 
and  if  a  parochial  board  has  attached  an  illegal 
condition  to  the  relief  offered,  the  poor  person  is 
entitled  to  apply  to  the  Sheriff  on  the  sround  of  a 
refusal  of  relief.  The  question  in  this  case  is 
whether  the  offer  of  the  poorhouse  to  the  applicant 
was  a  satisfaction  of  his  legal  claim  to  relief? 

I  concur  in  a  remark  that  was  made  in  the 
course  of  the  argument  by  my  brother  on  my  left 
(Lord  Benholme),  as  to  the  sentimental  matter  in 
the  preamble  of  the  60th  section  of  the  Act,  and 
that  the'  enacting  part  of  the  clause  is  alone  of  im- 
portance. The  notion  that  the  poorhouse  system 
was  introduced  into  Scotland  foxv  the  first  time  by 
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the  8th  mad  9th  of  Victoria  is  quite  a  noTelty.  It 
was  well  known  in  Scotland  long  before  then,  and 
.  indeed  had  grown  up  with  the  whole  system  of 
our  poor-law.  It  would  have  been  strange  had  it 
been  otherwise.  For  when  the  impotent  poor  are 
to  be  maintained,  it  is  as  necessary  to  provide 
them  with  a  house  to  live  in  as  with  food  and 
clothing.  As  regards  the  question  of  expediency, 
whether  in  a  good  many  cases  the  poorhouse  test 
should  not  be  applied,  we  are  not  entitled  to  ex- 
press an  opinion.  The  question  before  us  is  not 
one  of  propriety  of  administration,  but  of  pure 
law — Is  any  one  of  the  legal  poor  entitled  to  refuse 
to  go  to  the  poorhouse  and  insist  for  out-door 
relief  ?'  And  to  that  question  I  have  no  hesitation 
in  eivinff  the  answer,  that  it  is  in  all  cases  a  legal 
tender  of  relief  to  offer  admission  to  the  poorhouse. 
I  think  the  case  of  Mackay  is  strictly  in  point.  It 
is  true  that  what  I  now  say  was  not  formally 
decided  in  that  case,  but  it  was  assumed  through- 
out the  opinions  of  the  Judges. 

It  has  been  said  that  tne  workhouse  was  in- 
tended, under  the  provisions  of  8  and  9  Vict.,  only 
for  a  certain  class  of  poor  persons,  lliat  is  to  me 
quite  a  new  proposition.  What  class  of  poor 
would  be  entitled  to  relief  and  not  fall  within  the 
desoriDtion  of  the  class  in  the  60th  section,  I  am 
at  a  loss  to  know.  Who  are  the  poor  who  are 
not  "friendless,  impotent  poor?'  None  are  en- 
titled to  relief  who  are  not  "impotent"  in  the 
sense  of  beiiis  unable  to  support  themselves,  and 
"  friendless '  in  the  sense  of  having  no  friends 
able  and  willing  to  support  them. 

On  the  whole,  I  agree  with  the  view  of  the  case 
taken  by  the  Sheriff. 

Lord  Cowan— Whether  the  offer  to  receive  the 
applicant  into  the  poorhouse  was  a  legal  tender  of 
reuef  is  one  question,  and  whether  the  relief 
offered  was  adequate  and  suitable,  is  another  and 
totally  different  question.  The  first  is  for  this 
Court  to  decide,  but  as  regards  the  second,  the 
remedy  is  an  application  to  the  Board  of  Supervi- 
sion. On  the  question  of  legality  in  this  case,  I 
have  do  doubt.  The  specialty  founded  on  is  that 
the  applicant  is  a  married  man.  Now,  that  may 
be  very  important  in  the  question  of  propriety  of 
offering  the  poorhouse,  but  it  is  of  no  moment  in 
the  question  of  legality.  For  once  it  is  held  that 
the  offer  of  the  poorhouse  is  a  legal  tender  of  relief, 
the  fact  of  the  applicant  being  married  or  unmar- 
ried is  quite  immaterial. 

Another  objection  has  been  stated — viz.,  that 
the  poorhouse,  admission  to  which  was  offered, 
was  a  combination  poorhouse,  and  that  the  build- 
ins  was  outwith  the  parish  to  which  the  pauper 
belonged.  But  that  is  no  answer  to  the  offer,  for 
the  statute  authorises  parishes  to  combine  and 
erect  a  common  poorhouse,  which,  once  erected, 
must  be  dealt  witn  exactly  on  the  same  footing  as 
if  it  were  actually  situated  within  each  of  the 
parishes  to  which  the  paupers  sent  to  it  belong. 

Lord  Benholme — I  concur,  and  wish  only  to  add, 
that  in  the  case  of  Watson,  the  poorhouse  offered 
to  the  applicant  was  not  a  umon  poorhouse  to 
which  the  parish  of  the  applicant's  settlement  be- 
lon^^ed,  but  the  applicant  was  there  sent  to  a 
foreign  union  under  an  arrangement  which  had 
received  the  sanction  of  the  Board  of  Supervision. 
It  was  this  speciiJty  which  alone  created  the  diffi- 
culty in  that  case.  I  agree  with  the  opinions  of 
the  Judges  who  decided  it,  which  are  very  strong. 
Here  the  pauper  is  offered  admission  to  a  union 
poorhouse  to  which  his  parish  belonss,  which  is 
assumed  as  a  clear  case  in  Watson.  The  present 
case  is  one  of  no  doubt. 


Lord  Nkaves — The  description  of  "aged  and 
other  friendless  impotent  poor'*  just  means  all 
sorts  of  poor.  "  Impotent  means  impotent  so 
that  they  cannot  maintain  themselves,  and  friend- 
less means  that  there  are  no  other  persons  willing 
and  able  to  support  them.  "  Friendless  "  cannot 
mean  that  there  is  no  one  to  look  after  them,  al- 
though unable  to  maintain  them,  for.  that  construc- 
tion is  negatived  by  the  case  of  Watson.  Both 
according  to  the  spirit  of  the  law  and  the  terms  of 
the  60th  section,  I  think  the  case  is  clear. 

Agent  for  Advocator— J.  D.  Bruce,  S.S.C. 

Agents  for  Respondent — Mackenzie,  Innes,  & 
Logan,  W.S. 

Tuesday,  Jan.  22. 

SECOND  DIVISION. 

BELL  r.  SIMPSONS. 
Bepamfion—Rflfvanry.  An  action  of  damages  at 
the  instance  of  one  mineral  lessee  against 
another,  on  the  ground  of  encroachment  on 
coal  seams,  held  relevant,  although  the  pur- 
suer had  renounced  his  lease. 
In  this  case,  which  is  an  action  of  damages  at 
the  instance  of  Robert  Bell,  ooalmaster  at  Wishaw, 
aeainst  the  defenders,  who  were  tenants  of  Mr 
Houldsworth,  of  Coltness,  on  the  eround  of  en- 
croachment on  two  coal  seams  which  the  pursuer 
leased  from  Lord  Belhaven,  the  Court  to-day, 
affirming  a  judgment  of  Lord  Barcaple,  held  the 
action  relevant.  It  was  allied  by  the  defenders 
that  the  pursuer  had  execut^  a  renunciation  of 
his  lease,  and  it  was  contended  that  he  had  no 
interest  to  maintain  the  action  ;  but  the  Court 
held  that  a  renunciation  of  the  lease  did  not  imply 
renunciation  of  claims  of  dam&ores  arising  dun^g 
the  subsistence  of  the  lease.  The  Lord  Jostioe- 
Clerk  took  occasion  to  observe,  in  answer  to  an 
argument  maintained  for  the  defenders,  that, 
according  to  the  law  of  Scotland,  a  person  had  a 
right  of  action  wherever  he  alleged  a  l^;al  wrong, 
and  that  he,  in  consequence  of  said  wrong,  had 
sustained  damage.  The  amount  of  damages  to 
which  he  might  be  found  entitled  did  not  in  any 
way  affect  the  relevancy  of  the  action. 

Counsel  for  Pursuer — Mr  Young  and  Mr  Gifford. 
Agents — Tods,  Murray,  &  Jamieson,  W.S. 

Counsel  for  Defenders — Mr  Thomson.  Agent — 
Alexander  Morison,  S.S.C. 


Wednesdai/,  Jan.  23. 


FIRST    DIVISION. 

SHEPHERD  AND  CO.  V.  BARTHOLOMEW 
AND  CO. 
Proof— Bill—  Writ  or  Oath— Pro  ut  dejure.     Cir- 
cumstances which,  being  disclosed  by  the  pur- 
suers on  record,  held  sufficient  to  entitle  the 
defenders  to  a  proof  pro  tU  dejure,  that  bills 
sued  for  had  been  superseded  ana  extinguished. 
The  question  raised  in  this  case  was  whether 
averments  by  the  defenders,  that  certain  bills  ac- 
cepted by  them  and  now  sued  for  by  the  pursuors, 
had  been  superseded  and  extinguished  oy  other 
bills,  subsequently  accepted  by  them,  were  prove- 
ihleprout  dejure,  or  only  by  writ  or  oath  of  the 
pursuers. 

The  pursuers  are  merchants  in  Manchester,  and 
in  December  1864  they  sold  to  Mr  R.  O.  Cogan, 
cotton  to  the  extent  of  £18,362,  10s.  9d.     Of  this 
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sum  ihere  was  paid  in  cash  at  the  time  M250, 
leaving  a  balance  of  £14,112,  lOs.  9d.  Mr  Cogan 
was  a  partner  of  the  two  GU^gow  houses  of  John 
Bartholomew  k  Go.  and  John  and  Robert  Gogan, 
and  was  in  the  habit-  of  making  purchases  of 
cotton  for  both ;  bills  for  the  price  being  drawn 
apon  the  two  firms  in  certain  proportions.  Ac- 
cordingly, bills  were  drawn  for  the  said  sum  of 
£14,112,  lOs.  9d.,  to  the  extent  of  £8000  odds  on 
Bartholomew  &  Go.,  and  £5000  odds  on  Goc;ans. 
These  bills  were  all  accepted,  and  f eU  due  in  March 
and  April  1865,  but  were  not  then  retired.  After 
some  correspondence  the  pursuers  drew  fresh  bills 
for  the  price  of  the  cotton,  the  proportions  this 
time  being  different — viz.,  Bartholomew  &  Go. 
accepted  one  bill  for  £4173,  14a.  lid.,  and  Gogans 
aevml  bills,  amounting  together  to  £9993,  9s.  6d. 
The  old  bills  were,  however,  retained  by  the  pur- 
soers  on  the  footing,  as  they  said,  of  giving  them 
an  additional  security  for  the  payment  of  the 
ori^;inal  debt.  The  defenders,  on  tne  other  hand, 
mamtained  that  the  old  bills  were  cancelled  and 
saperseded  by  the  new  ones,  and  that  the  uniform 
practice  betwixt  the  parties  was  not  to  give  up 
tlie  old  or  superseded  bills  **till  the  account  or 
transactions  were  finally  closed,"  there  being  the 
utmost  confidence  betwixt  them. 

In  April  1865  the  Bartholomews  and  the  Gogans 
both  stopped  payments.  The  former  settled  with 
their  creditors  ftfr  a  composition  of  13s.  in  the 
pound,  and  the  latter  for  one  of  6s.  8d.  The  pur- 
suers have  received  payment  of  these  dividends, 
and  they  now  sue  for  payment  of  two  of  the  old 
talis  accepted  by  the  de^ders,  whose  averments, 
they  plead,  can  only  be  proved  by  writ  or  oath. 

The  Lord  Ordinary  (Jerviswoode)  held  that  the 
parties  were  entitled  to  a  proof  pro  ut  de  jure  of 
their  respective  averments,  and  he  appointed  the 
proof  to  take  place  before  himself.  He  added  the 
following 

"Ifote. — ^The  Lord  Ordinary  has  considef^  the 
record  in  this  case  and  the  debate  which  took  place 
before  him,  in  relation  mainly  to  the  proof  which 
may  be  here  competent,  with  a  view  to  the  ascer- 
tainment of  the  character  of  the  claims  of  the  pur- 
saers  under  the  bills  on  which  the  conclusions  of 
the  summons  are  rested. 

"  The  Lord  Ordinary  adopts  fully  the  statement 
of  Lord  Neaves,  in  his  Lordsnip's  note  in  the  case  of 
York  v.  Gossman,  July  5,  1861,  to  the  effect  th%t 
'  the  general  rule  is  clear  that  an  accepted  bill  must 
be  presumed  to  have  been  granted,  and  to  be  held 
for  value ;  and  the  further  rule  that  this  presump- 
tioQ  can  only  be  redargued  by  writ  or  oath  is  all 
but  inflexible.* 

"  The  rule,  however,  is  not  altogether  absolute,  as 
the  judgment  of  the  Gourt  affirming  that  of  the 
I/>rd  Ordinary  in  the  case  of  York  just  referred  to, 
»nd  the  previous  case  of  Biims  v.  Bums,  July  20, 
1841,  3  D.  1273,  suffice  to  prove.  And  if  this  be  so, 
it  humbly  appears  to  the  Lord  Ordinary  that  the 
case  with  which  he  has  now  to  deal  is  one  within 
the  exception  from,  rather  than  under,  the  general 
rule.  He  draws  this  conclusion  from  a  considera- 
ti(m  of  the  nature,  so  far  as  at  present  disclosed, 
of  the  apparently  complicated  transactions  between 
the  parties  in  relation  to  which  the  bills  sued  on 
were  drawn  and  accepted.  Whether  or  not  the 
Lord  Ordinary  is  rignt  in  appointing  the  proof, 
which  he  has  allowed  to  proceed  beuire  himself, 
Quder  the  recent  statute,  is  a  matter  of  minor  con- 
sideration, compared  with  that  of  the  question  of 
the  competency  of  the  inquiry  otherwise  than  by 
writ  or  by  reference  to  oath." 

The  pursuers  reclaimed. 


SouciTOB -General  and  Lancaster  argued  (1) 
— What  was  intended  to  be  pleaded  by  the  de- 
fenders was  novation,  but  such  a  case  was  not 
releyantly  averred  ;  (2)  even  if  it  were,  it  can  only 
be  proved  by  writ  or  oath. 

Young  and  Giffobd  supported  the  Lord  Ordi- 
nary's judgment. 

At  advising, 

The  Lord  President— This  case  is  somewhat 
peculiar.  The  course  and  nature  of  the  transactions 
Detween  the  parties  is  stated  pretty  fully  on  the 
record.  The  pursuers  had  been  in  the  habit  of 
furnishing  cotton  to  Messrs  Cogan,  and  invoicing  it 
to  them ;  and  Messrs  Bartholomew  were  in  point  of 
form  purchasers  from  the  Gogans.  It  appears  that 
bills  were  in  use  to  be  grant^  for  the  price  of  the 
cotton,  and  that  these  were  accepted  both  by  the 
Bartholomews  and  by  the  Gogans.  It  does  not  ap- 
pear that  there  was  any  fixed  proportion  in  regard 
to  the  amounts  for  which  the  two  firms  respectively 
accepted  bills.  Indeed  there  is  a  statement  by  the 
pursuers  that  this  matter  was  left  very  much  to 
their.discretion,  and  the  pursuers  did  not  know  how 
much  of  thcf  cotton  each  firm  sot.  This  last  trans- 
action was  for  about  £14,000.  ft  appears  it  was  first 
settled  for  by  three  bills  accepted  by  Bartholomews, 
and  two  accepted  by  Gogans — the  former  amount- 
ing to  about  £9000,  and  the  latter  to  about  £5000. 
These  fell  due  and  were  not  paid.  Fresh  bills  were 
then  drawn  by  the  pursuers,  one  on  Bartholomews 
for  £4000  odds,  and  other  two  on  Gogans  for  nearly 
£10,000.  In  this  way  there  was  transferred  to  the 
Gogans  the  larger  amount  of  the  debt,  and  the 
smaller  was  laid  on  the  Bartholomews.  I  don't 
know  under  what  arrangement  that  was  done,  but 
so  it  was,  and  the  original  bills  remained  in  the  pos- 
session of  the  pursuers.  In  the  meantime  both 
Gogans  and  Bartholomews  stopped  payment.  The 
pursuers  ranked  as  creditors  and  received  payment 
of  dividends,  reserving,  as  they  say,  their  right 
to  claim  on  the  old  bills.  They  then  raise  the 
present  action,  in  which  they  state  that  the 
two  bills  sued  for  had  been  granted,  and 
conclude  for  '*  payment  of  £4086,  Is.  9d.,  being 
the  price  of  cotton  bought  by  the  defenders 
from  the  pursuers,  and  for  which  two  bills  were 
drawn  by  the  pursuers  upon  and  accepted  by  the 
defenders,"  &c.  They  do  not  conclude  for  pay- 
ment of  the  sum  under  deduction  of  any  dividend 
they  had  received  from  Gogans  although  it  appears 
that  they  had  received  such  dividends.  That 
shows,  in  the  first  place,  that  this  is  not  simply  and 
purely  an  action  for  payment  of  two  bills,  because 
it  is  an  action  for  the  price  of  goods  for  which  no 
doubt  bills  were  granted  ;  and  the  statements  of 
the  pursuers  themselves  showed  that  part  of  the 
price  of  the  cotton  so  sued  for  had  been  extin- 
guished by  payment  of  the  dividends  received  by 
them.  The  practical  aim  of  the  action,  however, 
is  to  receive  full  payment  after  deducting  the 
dividends  received.  That  itself  implied  some 
inquiry  into  the  proceedings  that  had  taken  place 
ana  the  transactions  between  the  parties.  I  think, 
in  order  to  get  at  the  whole  matter,  it  is  com- 
petent to  allow  a  proof  before  answer  as  to  the 
transactions  of  the  parties  and  as  to  the  footing  on 
which  the  old  bills  remained  in  the  possession  of 
the  pursuers.  I  think  these  are  important 
matters  to  have  before  us  in  considering  the  ques- 
tion of  law  raised,  and  as  it  will  still  be  possible 
for  us,  after  the  proof  before  answer  is  led,  to  hold 
that  the  rule  of  law  contended  for  by  the  pur- 
suers  is  applicable  to  the  circumstances  of  this 
case,  I  think  the  proof  should  be  allowed  to  go  on. 

Lord  Curriehill — The    principles  of  law  in. 
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volved  in  thia  question  are  <rf  the  very  jfreatest 
importance.  If  there  had  been  a  charge  given  on 
these  bills  and  this  were  a  suspension  of  it,  or  if 
this  action  had  been  laid  on  the  bills  alone,  or  if 
the  pursuers  had  made  no  admissions  in  regard  to 
the  defenders'  statements,  I  am  rerj  clear  that 
the  rule  of  law  as  to  writ  or  oath  would  apply, 
and  I  would  enforce  it,  however  suspicious  I 
might  be  of  the  pursuers'  case.  The  rule,  how- 
ever, does  not  apply  under  all  circumstances.  In 
the  case  of  Bums  it  was  held  not  to  apply.  One 
judge  in  that  case  said  that  he  so  held,  because, 
if  the  man's  oath  were  taken  to-morrow,  he  would 
not  believe  one  word  he  said.  I  do  not  consider 
that  a  sound  principle.  But  I  concur  with  the 
principle  laid  down  by  Lord  Fullerton  in  that 
case— "that  where  a  pursuer  does  not  and  cannot 
rest  entirely  on  the  general  presumption  that 
value  was  paid  in  cash,  but  states  value  to  have 
been  given  in  a  particular  way,  the  truth  of  these 
statements  may  com^tentlv  be  tested  by  their  ex- 
trinsic consistency  with  each  other  on  the  admitted 
facts  of  the  case.'^  In  the  present  action  the  pursuers 
b^n  by  stating  what  the  value  consisted  of.  In- 
deed, it  is  an  a^ion  for  the  ^rice  of  goods  sold  and 
delivered,  but  I  only  consider  this  important  on 
account  of  its  being  a  judicial  statement  by  the 
pursuers  themselves  of  the  value  given.  But  then, 
m  their  condescendence  they  go  farther,  and  state 
that  the  goods  were  furnished  on  the  order  of  a  dif- 
ferent party  from  the  defenders,  and  also  delivered 
to  that  different  party.  The  pursuers'  own  state- 
ments, therefore,  put  the  case  in  an  unusual  position, 
calling  for  inquiry.  There  was  no  question  here 
as  to  the  constitution  of  the  debt ;  the  only  ques- 
tion was  as  to  its  subsistence.  The  defenders  say 
that  the  pursuers'  statement  is,  that  after  the 
bills  became  due  they  accepted  bills  by  other  par- 
ties, these  being  the  parties  to  whom  the  moda 
were  sold  and  delivered,  and  that  the  second  set 
was  in  lieu  of  their  bills  and  superseded  them. 
The  pursuers  reply  that  the  statement  they  have 
made  has  this  quahfication,  that  the  old  billiB  were 
retained  as  an  additional  security.  Now,  that 
qualification  may  be  disproved  by  any  kind  of 
evidence.  I  think  that  is  the  position  in  which 
this  case  stands.  The  <)ue8tion  to  be  inquired 
into  is — On  what  footing  were  the  bills  re- 
tained? I  think  the  09itu  is  on  the  defenders. 
I  also  a^e  with  your  Lordship  that  the  fact  that 
this  action  is  for  payment  ot  the  full  sum,  not 
giving  credit  for  the  laree  dividends  obtained,  is 
of  it^lf  a  good  reason  for  adhering  to  this  inter- 
locutor. 

Lord  DEA.S — ^There  is  one  thing  as  to  which  I 
have  no  doubt — namely,  that  ^though  this  sum- 
mons sets  forth  that  it  is  for  payment  of  the  price 
of  goods  as  contained  in  certain  bills,  that  does  not 
exclude  the  pursuers  from  standing  on  the  law  of 
evidence  apphcable  to  bills  of  excl:^ffe.  I  think 
that  was  the  right  way  of  libelling,  and  indeed  tiie 
only  safe  way,  because  it  might  turn  out  that  the 
bills  were  not  good,  were  not  properly  stamped,  or 
were  prescribed.  It  is  a  different  matter  altogether 
when  yon  come  to  the  pursuers'  detailed  state- 
ments. I  think  a  pursuer  may  by  his  statements 
exclude  himself  from  pleading  the  strict  rules  of 
evidence.  I  don't  think  it  expedient  at  present  to 
direct  the  attention  of  the  parties  to  the  vital 
points  of  this  case.  This  proof  is  allowed  before 
answer,  and  I  see  no  incompetency  in  that ;  it  is 
a  matter  of  propriety  and  discretion.  I  think  this 
may  very  probably  turn  out  to  be  a  case  in  which 
the  parties  don't  really  dispute  about  facta  so  as 
to  raise  this  point  of  law.     it  may  also  turn  out 


that  this  is  not  the  right  action  to  attain  the 
object  which  the  pursuers  have  in  view.  But  I 
concur,  as  the  proof  is  before  answer. 

Lord  Ardmillak  also  concurred,  observing  that 
the  pursuers  had  stated  enough  in  their  own  case 
to  show  that  this  was  not  a  question  of  negativing 
value,  but  one  where  the  case  was  so  opened  as  to 
make  it  safe  and  just  that  there  should  be  a  proof 
before  answer. 

Adhere,  with  expenses. 

Acents  for  Pursuers — Murray,  Beith,  &  Murray, 

Agents  for  Defenders^— Maconochie  &  Hare, 
W.S. 

Wednesday^  Jan.  23. 

OUTER  HOUSE. 
(Before  Lord  Ormidalew) 
M'CULLOCH  BROTEERS  AND  BANNERMAN 
V.  GRIEVE  AND  OTHERS. 
I^hipping—Overload — Deck  Cargo — Cvlpa — PerUi 
ofikg  Sea.  Circumstances  in  which  held  that, 
by  the  overload  of  a  vessel  and  taking  a  deck 
cargo,  a  cargo  of  wheat  had  been  materially 
damaged,  and  owner  found  liable  to  the  ship- 
per in  respect  he  was  in  fault,  and  had  not 
proved  his  defence  of  "  perils  of  the  sea"  to  the 
extent  of  excluding  liability. 
The  pursners  in  this  action  are  MHTulloch 
Brothers,  merchants  in  Montreal,  and  David  Ban- 
nerman,  com  factor  in  Glasgow,  their  mandatory ; 
and  the  defenders  are  the  registered  owners  of  the 
ship  or  vessel  called  the  Sir  John  Moore,  of 
Glasgow.  The  summons  concludes  for  £1286, 
8s.  M.,  which  the  pursuers  say  is  the  amount  of 
damage  done  to  a  cargo  of  wheat  which  they 
shippid  at  Montreal  in  that  vessel  in  the  month 
of  August  1864^  which  damage  was  caused  by  the 
overloadinff  of  the  vessel  ana  her  carrying  a  decdc 
cargo.  A  long  trial  took  place  before  Lora  Ormi- 
dale  lately,  and  from  the  facts  then  disclosed  in 
evidence,  it  appeared  that  the  Sir  John  Moore, 
having  taken  a  cargo  of  wheat  at  Montreal  in 
August  1864,  proceeded  to  Quebec,  where  she 
fill^  up  with  deals  in  her  'tween  decks,  and  over 
and  above  that  load  took  a  deck  cargo  of  deala. 
She  left  Quebec  on  the  29th  of  Augi^.  In  the 
course  of  the  voyage  the  vessel  experienced  un- 
usually tempestuous  weather^  her  qusrter-galleriea 
being  carried  away,  and  much  water  being  made. 
On  arrival  of  the  vessel  in  Liverpool,  in  the  end  of 
September,  it  was  found  that  out  of  a  cargo  of 
19,000  bushels  of  wheat,  17,000  had  been  more  or 
less  damaged.  The  pursuers  then  brought  this 
action  agamst  the  owners  of  the  ship,  alleging  that 
the  damage  had  been  caused  by  the  overload  of  the 
ship  and  the  deck  cargo,  which  caused  the  ship  to 
strain,  thereby  opening  up  the  seams  and  covering 
ways,  hull,  and  topsides,  by  which  the  water 
got  into  the  hold  and  injured  the  wheat.  They 
also  said  that  the  deals,  which  were  put  in  at 
Quebec  in  the  between  decks,  were  saturated  by 
rain,  and  that  the  planking  of  this  deck  had  been 
left  defective,  whicn  enabl^  the  wetness  from  the 
deals  to  get  access  to  the  wheat.  In  defence  the 
defenders  -^eaded  the  act  of  God  and  the  perils  of 
the  sea.  They  said  that  their  vessel  was  not  over- 
loaded ;  that  a  deck  cai^o  was  not  an  unusual, 
and  was  quite  a  lawful  thing ;  and  that  all  the 
damage  had  been  caused  by  the  stormy  weather 
which  the  ship  encountered  on  her  voyage  across 
the  Atlantic.      In  the  course  of  the  proof,  which 
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was  partly  taken  by  commission  in  Montreal  and 
in  Quebec,  and  partly  before  the  Lord  Ordinary, 
a  great  deal  of  evidence  was  led  by  the  pursnera 
with  the  Tiew  of  showing  that  the  takmff  of  a 
deck  load  was  a  reprehensible  practice,  and  that 
any  master  who  did  so  took  it  at  the  risk  of  the 
skip  und  not  of  the  shipper.  On  the  point  of  the 
overload  of  the  ship,  the  pnrsners  put  in  evidence 
a  oortificate  granted  to  the  master  of  the  Sir  John 
Moore  by  the  Port  Warden  of  Montreal,  authoris- 
ing him  to  load  up  to  a  oertain  draught  of  water, 
and  tibey  said  that  that  draught  had  been  exceeded 
atQaebeo  after  the  pursuers'  oargowas  shipped. 
A  more  special  point  was  raised  by  the  defenders 
at  the  tnaL  On.  going  down  the  St  Lawrence 
from  Montreal  to  Quebec,  the  ship,  while  under 
tow  of  a  steamer,  grounded  for  about  two  minutes, 
and  when  she  was  examined  upon  her  arrival  at 
liverpool,  it  was  found  that  the  scarphs  of  her 
keel  were  started,  the  covering  copper  being  re- 
moved, and  the  keel  otherwise  injured.  The  de- 
fenders maintained  that  the  injury  to  the  keel  was 
the  cause  of  the  damage,  the  water  which  destroyed 
the  wheat  having  found  that  access,  and  that,  that 
being  a  peril  of  uie  sea,  they  were  not  liable.  The 
pursuers  replied  that  this  was  not  a  cause  of 
damage  disclosed  upon  record ;  that,  on  the  con- 
trary, it  was  stated  that  the  shi]>  left  Quebeo 
staimch  and  sound,  and  that  any  evidence  was  in- 
admissible to  show  that  the  ship  was  not  in  a 
sound  condition  when  she  left  Quebec. 

The  defenders  made  the  following  averments  on 
this  point : — 

*'  On  the  voyage  from  Montreal  to  Quebec,  when 
opposite  Cape  La  Roche,  the  ship  grounded,  and 
dragged  over  the  sround  for  about  two  minotes,  a 
pilot  being  on  deck,  at  the  time,  and  the  ship  being 
towed  by  a  tuff-steamer.  The  ship  indicated  no 
^ypearance  of  Ming  damaged,  however,  and  she 
proceeded  to  Quebec. 

"  The  Sir  John  Moore  being  in  all  respects  tight, 
staunch,  and  strong,  properly  caulked,  victualled, 
manned,  and  equipped,  left  Quebec  on  or  about 
26th  August  1864.  Nothing  material  occurred 
until  Saturday,  3d  September,  when  the  ship  en- 
countered stoxmy  weatner,  wiUi  a  heavy  sea.  The 
vessel  made  ana  shipped  much  water,  labouring 
heavily,  and  requiring  ooth  pumps  to  be  kept  con- 
stantly working.  The  next  day  strong  winds  con- 
tinued, a  heavy  sea  running,  the  ship  plunging  and 
rolling  about  greatly,  requirinff  botn  pumps  con- 
stantfy  going  to  keep  the  ship  free,  and  difficulty 
was  felt  in  preventmg  the  water  from  gaining. 
The  storm  continued  on  the  5th  of  September, 
both  pumps  being  kept  constantly  going.  On  6th 
September  the  storm  still  continued,  and  at  12.30 
P.M.  a  sea  broke  on  board  amidships,  shifted  the 
deck-load,  smashed  the  watercask,  tore  the  spars 
adrift  from  their  lashings,  washed  the  topmast- 
studding-sail  overboard,  and  did  other  damage. 
On  sounding,  thirty-two  inches  of  water  were 
tonnd  in  the  well,  although  the  pumps  were  only 
left  while  close-reefing,  and  all  hands  were  imme- 
diately employed  at  them  again,  to  endeavour  to 
keep  the  ship  free." 

Shand  (  W.  a.  Brown  with  him),  for  pursuers, 
araued — ^The  defenders  are  not  entitled  to  plead  in 
dSeace,  as  a  cause  of  damage,  a  ground  which 
they  have  not  disclosed  in  the  record.  Any  evi- 
dence to  show  that  the  ship  was  unseaworthy  be- 
iore  she  left  Quebec  is  inadmissible  in  respect  it  is 
stated  in  the  statement  of  facts  for  the  defenders 
that  on  the  26th  August  1864,  the  vessel  left 
Quebec,  "in  all  respects  tight,  staunch,  and 
strong,  properly  caulkod,  victualled,  manned,  and 


equipped."  The  evidence  instructs  two  facts.  (1) 
Tnat  the  ship,  when  she  left  Quebec,  was  over- 
loaded, having  exceeded  the  draught  of  water 
which  she  was  allowed  to  draw  by  the  Port- 
Warden  ;  (2)  That  a  deck  cargo  is  contrary  to  the 
usage  of  trade,  or  at  any  rate  is  taken  at  the  risk 
of  the  ship,  and  not  of  the  shipper.  The  defenders, 
in  consequence,  being  in  fault  at  the  commence- 
ment of  the  voyage,  arv  not  entitled  to  plead,  in 
defence,  perils  of  the  sea,  that  defence  being  only 
available  to  them  when  not  in  fault.  There  are 
no  media  by  which  it  can  be  ascertained  how  far 
the  damage  was  caused  by  perils  of  the  sea,  and 
how  far  by  the  fault  of  the  defenders.  The  fault. 
of  the  defenders  puts  upon  them  the  onus  of  prov- 
ing their  defence,  and  they  have  failed  to  do  so. 
Angell  on  the  Law  of  Carriers,  pp.  171-172, 
206-210 ;  Addison  on  Contracts,  p.  465-467  f  Maude 
and  Pollock,  pp.  47-48  ;  Greenhouse  Shipping-Law 
Manual,  p.  IM  ;  Maclachlan  on  Shipping,  p.  561. 
GiFFORD  (with  him  Balfouk),  for  the  defenders- 
Having  taken  an  issue,  in  which  the  alleged  fault  is 
on  the  part  of  the  defenders,  the  pursuers  are 
precluded  from  pleading  that  liability  attaches  to 
the  defender  on  the  smiple  ground  of  tiie  goods 
being  discovered  in  a  damaged  condition.  The 
pursuers  have  undertaken  the  onus  of  proof,  and 
they  must  discharge  it.  The  evidence  does  not 
instruct  the  defenders  to  be  in  fault.  The  ship 
was  not  overloaded,  and  the  deck  cargo  did  not 
cause  the  damage  to  the  wheat.  A  deck  cargo, 
although  an  exc^ional  practice,  is  not  unlawful, 
and  it  cannot  be  pleaded  by  the  pursuers  to  the 
extent  in  which  it  is  insisted  in  the  present  action, 
unless  it  can  be  shown  that  the  practice  is  exclu- 
sive. Further,  the  pursuers  must  exclude  the 
taking  of  a  deck  cargo  by  special  contract.  The 
cause  of  damage  was  the  state  of  the  keel,  which 
made  the  ship  leak.  Denholm  v,  London  and 
Edinburgh  Shipping  Company,  16th  May  1865. 

The  Lord  Ordinary  pronounced  the  following  in- 
terlocutor :— 

Edinburgh,  2M  January  1867.-1110  Lord  Ordi- 
nary having  heard  counsel  for  the  parties  on  the 
proof  and  whole  cause,  and  having  considered  the 
argument :  Finds,  as  matters  of  fact  (1)  that  in  or 
aTOut  the  month  of  August  1864,  the  pursuers, 
M*Culloch  Brothers  shipped  in  good  order  and 
condition  in  the  ship  Sir  John  Moore,  of  Glasgow, 
belonging,  in  whole  or  in  part,  to  the  defenders, 
then  tying  at  Montreal  and  Dound  for  Liverpool, 
a  quantity  of  wheat,  to  the  extent  in  all  of  19,644 
bushels  or  thereby,  to  be  delivered  in  the  like 
good  order  and  condition  at  the  port  of  Liverpool 
(tiie  act  of  God,  the  Queen's  enemies,  fire,  and  all 
and  every  the  dangers  and  accidents  of  the  seas 
and  navigation  of  whatsoever  nature  and  kind  ex- 
cepted) unto  order  or  to  assigns,  he  or  they  payinff 
freight  for  said  ffoods  with  average  accustomed,  aU 
in  terms  of  the  bills  of  lading  Nos.  7  and  9  of  pro- 
cess ;  (2)  that  10,586  74-100  centals  of  the  said 
wheat  were  damaged  in  the  course  of  the  voyage, 
and  not  delivered  in  the  like  good  order  and  con- 
dition as  at  the  time  of  shipment ;  and  (3)  that 
the  damage  sustained  by  the  said  wheat  arose 
through  the  fault  of  the  defenders  to  the  extent  of 
£1100 ;  and  finds,  that  in  law  the  defenders  are 
liable  in  damages  to  the  pursuers  to  the  extent  of 
said  sum  of  £1100,  with  interest  at  the  rate  of  five 
per  cent,  per  annum  from  1st  November  1864  till 
payment :  tiioref ore,  decerns  against  the  defenders 
for  payment  to  the  pursuers  as  concluded  for  in 
the  summons  of  said  sum  of  £1100  with  interest 
as  aforesaid  :  Finds  the  pursuers  entitled  to  ex- 
I '  penses  ;  allows  them  to  lodge  an  account  thereof, 
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and  remits  it  when  lodged  to  the  auditor  to  tax 
and  report.  (Signed)         K  Macfarlans. 

Note, — ^There  was  no  dispute  between  the  parties 
in  regard  to  the  two  first  findings  of  fact  in  the 
interlocutor.  Nor  does  the  Lord  Ordinary  think 
that  it  admits  of  doubt,  that  the  loss  sustamed  by 
the  pursuers  amounted  to  the  sum  decerned  for. 
Whether  the  defenders  are  liable  for  that  loss  is 
another  matter  which  will  be  afterwards  spoken 
to.  Tlie  account,  No.  14  of  process,  shows  dis- 
tinctly how  the  amount  of  loss  sustained  and 
claimed  by  the  pursuers  is  made  up.  Hie  only 
points  admitting  of  controversy  in  regard  to  that 
account,  are  the  prices  at  which  the  damaged 
wheat  was  sold,  and  the  price  at  which  it  is  esti- 
mated as  undamaged,  so  as  to  bring  out  the  loss. 
But  in  regard  to  both  of  these  points,  the  pursuers' 

Sroof  is  not  only  clear  in  itself,  but  is  uncontra- 
icted  by  the  defenders.  They  seemed  to  point, 
however,  in  the  course  of  the  proof  to  an  objection 
to  the  effect  that  the  sale  did  not  take  place  by 
judicial  authority,  but  this  objection  was  scarcely 
attempted  to  be  enforced  m  argument ;  and 
having  regard  to  the  facts  establish^  in  evidence 
that  everything  was  done  in  reference  to  the  sale 
fairly  ana  in  conformity  with  the  usaee  of  trade 
in  I^verpool  where  it  took  place,  ana  that  the 
defenders  have  entirely  failed  to  prove  that  the 
prioe  obtained  for  the  damaged  wheat,  or  that  at 
which  it  has  been  estimated,  supposing  it  had  not 
been  damaged,  are  in  any  respect  objectionable, 
the  Lord  Ordinary  has  had  no  hesitation  in  pro- 
ceeding upon  the  account  in  question  as  correct, 
subject  to  the  deduction  of  £47,  14s.  4d.,  which 
has  been  given  effect  to  in  conformity  with  the 
admission  and  explanation  of  the  pursuer,  Mr 
Bannerman  himself,  in  his  testimony  as  a  witness ; 
and  subject  to  the  further  deduction  of  £138, 
14s.  Id.  as  the  amount  of  damage  for  which  the 
defenders  cannot,  on  the  grounds  afterwards 
stated,  be  in  the  Lord  Ordinary's  opinion  held 
liable  to  the  pursuers. 

The  primary  and  substantial  question,  how- 
ever, in  the  present  case  is,  Whether  the  defenders 
are  responsible  at  all  for  the  loss  sustained  by  the 
imrsuers  ? 

According  to  the  bills  of  lading,  the  defenders, 
throuffh  their  representative,  the  master  of  the 
ship  the  Sir  John  Moore,  expressly  acknowledge 
having  received  at  Montreal,  the  port  of  ship- 
ment, the  wheat  in  question  **  in  good  order  and 
condition,"  and  undertook  **  to  deUver  the  same 
in  like  good  order  and  condition  at  the  port 
of  Liverpool,"  subject  to  the  usual  qualification 
and  excej^tion  of  **the  act  of  God,  the  Queen's 
enemies,  tire,  and  all  and  every  the  dangers  and 
accidents  of  the  seas  and  navigation."  Founding 
on  this  contract,  the  pursuers  have  brought  the 

S resent  action  to  establish  liability  against  the 
efenders  for  the  loss  sustained  on  their  wheat  in 
the  course  of  the  voyage  from  Montreal  to  Liver- 
pool. 

In  support  of  their  aigumeut,  and  to  show  that 
the  obhgation  of  shipowners,  as  well  as  of  carriers 
generally,  is  of  a  very  rigid  character,  the  pursuers 
referred  amongst  other  authorities  to  Stair  1,  13,  3  ; 
Erskine  3,  1,  28  ;  1  "Bell's  Commentaries, "446, 
note  4  ;  and  "  Addison  on  Contracts,"  pp.  463,  4, 
5,  and  6.  It  was  also  contended  on  the  part  of  the 
pursuers,  as  the  Lord  Ordinary  understood  their 
counsel,  that  all  they  had  to  do  was  to  show  that 
while  the  wheat  was  received  by  the  defenders  in 
good  onler  and  condition,  it  was  not  so  delivered, 
and  that  it  lay  on  the  defender  to  exonerate  them- 
selves from  fault.    On  the  other  hand,  the  defenders, 


while  they  did  not  dispute  the  principles  of  law 
applicable  generally  to  shipowners  and  other 
carriers,  as  stated  in  the  authorities  cited  for  the 
pursuers,  maintained  that  the  onus  of  proving 
fault  was  entirely  on  them  ;  and  in  support  of  this 
view  they,  besides  founding  on  the  twins  of  the 
issue  in  question  sent  to  probation  in  the  present 
instance,  referred  to  the  case  of  Denholm  v,  the 
London  and  Edinburgh  Shipping  Co.,  May  16,  1865, 
as  reported  in  the  "  Jurist,  '*  vol.  37,  p.  421.  In  refer- 
enoe  to  'this  matter  the  Lord  Ordinary  deems  it  suffi- 
cient to  remark  that  the  onust  in  tibe  view  he  takes  of 
the  evidence,  may  not  be  of  essential  importance, 
but  that,  having  regard  to  the  relative  position  of 
the  parties,  and  the  terms  of  the  question  sent  to 
probation,  which  it  is  believed  is  in  oonformity 
with  the  practice  of  the  Court  in  similar  discussions, 
he  is  not  prepared  to  say  that  the  pursuers,  in  or- 
der to  make  out  liability  against  the  defenders,  had 
nothing  more  to  do  than  to  show  that  the  wheat 
which  was  shipped  by  them  at  Montreal  in  good  or- 
der and  oondition,  was  not  delivered  at  Liverpool  in 
the  like  good  order  and  condition.  That  no  donbt 
TooAy  go  a  long  way,  and  with  httle  more,  may  be 
enough  to  shift  the  onus  over  upon  the  defenders. 
But  as  the  pursuers,  according  to  their  averments 
and  the  terms  of  the  question  sent  to  probation, 
have  offered  and  undertaken  to  prove  faolt  on  the 
part  of  the  defenders,  the  question  is,  on  the  proof, 
have  they  done  so  ? 

There  are  some  thin^pB  of  more  or  less  import- 
ance entitled  to  attention  in  the  oonsideration  of 
this  question,  which  appear  to  the  Lord  Ordi- 
nary to  be  placed  by  the  evidence  beyond  all  rea- 
sonable doubt.  It  has  been  shown  that  wheat  is  a 
heavy  cat^,,a  bushel  of  it  being  about  double  the 
weight  of  Archangel  oats  (evidence  of  defenders*  wit- 
ness Blaikie) ;  and  it  has  been  ahK)  shown  that  it  ia 
not  only  a  perishable  cargo,  but  one  peculiarly  liable 
to  be  damaged,  and  therefore  that  it  requires  more 
than  ordinary  care  and  attention  in  its  storage 
and  conveyance.  It  has  been  also  proved  that 
the  Sir  John  Moorej,  the  defenders'  ship,  in  which 
the  wheat  was  carried,  was  originally,  when  bailt, 
intended  not  for  goods  but  passengers  ;  that  she 
was  accordingly  somewhat  crank,  and  had  a  poop 
and  topgallant  forecastle  of  more  than  ordinary 
length  ;  and  in  reference  to  thestf  features  of  ber 
construction,  it  has  been  shown  that  as  a  ship  for 
goods  she  was  not  so  much  to  be  relied  upon  as  if 
she  had  been  built  for  the  carrying  trade.  All 
this  appears  to  be  made  out  by  the  evidence  of 
Rogerson,  the  builder  of  the  ship,  Stewart,  one  of 
Llyod's  surveyors,  and  others,  ft  is  also  proved 
by  numerous  witnesses  that  a  voyage  from  Mon- 
treal to  Liverpool  in  the  fall  of  the  year,  including 
the  month  of  September — ^being  the  period  during 
which  the  voyage  in  question  was  made — ^is  more 
hazardous  and  more  exposed  to  danger  from 
stormy  weather  than  a  voyage  in  the  summer 
season,  and  that  consequently  greater  care  and 
precaution  became  necessary  in  the  loading  and 
navigation  of  the  ship. 

It  is  with  reference  to  such  a  cargo,  such  a 
ship,  and  such  a  voycOge,  that  the  pursuers  have 
mamtaiued  that  their  wheat  sustained  the 
damage  for  which  the  present  claim  is  made, 
through  the  fault  of  the  defenders,  in  respect  of 
their  tiavins  taken  a  deck -load  of  deals  on  board 
of  the  Sir  John  Moor^  at  Quebec,  on  her  pas- 
sage from  Montreal  to  Liverpool,  and  in  respect 
also  of  their  having  loaded  her  to  a  greater  depth 
than  what  was  proper  or  safe  in  the  circum- 
stances. In  support  of  their  argument  as  founded 
on    thciic  grounds    of    liability   against   the   de- 
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fenders,  and  especially  showing  that  a  deck -load 
is  objectionable,  the  pursuers  referred  to  *'  Green - 
how  on  Shipping,"  p.  104;  "Maude  and  Pollock 
on  Shipping,  p.  325 ;  and  **  M'Lauchlau  on  Ship- 
ping," p.  ^1. 

In  the  opinion  of  .the  Lord  Ordinary  both  of 
the  grounds  of  liability  relied  on  by  the  pursuers 
have  been  sufficiently  established. 

With  regard  to  the  first— viz.,  the  fault  of 
the  defenders  in  shipping  a  deck-load  of  deals 
at  Quebec— and  it  may  be  enough  by  itself  to 
sabject  the  defenders  in  liability  to  the  pursuers — 
the  Lord  Ordinary  has  been  unable  to  see  any 
reasonable  ground  for  doubt  The  witnessos  who 
speak  to  it  are  so  numerous  as  to  render  it  un- 
necessary to  particularise  them.  They  consist 
of  ^[rain  merchants,  of  shipmasters  and  other 
marmers,  of  shipping  agents,  of  marine  insurance 
agents,  and  of  Lloyd  s  and  other  surveyors— per- 
sons of  great  experience — and  judging  by  their 
appearance  and  manner  when  examined,  of 
unquestionable  respectability  and  intelligence. 
These  witnesses  completely  establish  the  fact, 
in  the  Lord  Ordinary^s  opinion,  that  it  is 
contrary  to  the  custom  and  usage  of  trade 
and  the  rules  of  nautical  practice  to  take  a 
deck-load  of  deals  over  a  cargo  of  wheat  in  the 
hold  from  Montreal  to  Liverpool,  and  that  to  do 
*o,  especially  in  the  fall  of  the  year,  was  to  expose 
the  ship  and  caiso  to  great  risk  and  danger.  The 
way  in  which  a  aeck  cargo  of  deals  so  o^rates  ia 
fully  explained  in  the  proof  ;  and  the  evidence  of 
Captain  Grange,  the  port-warden  of  Montreal, 
when  the  Sir  John  Moore  loaded  there  ;  of  Cap- 
tain Doane,  who,  with  Captain  Calhoun,  examined 
the  ship  on  her  arrival  at  Ldverpool,  is,  on  this 
point,  worthy  of  especial  notice.  These  witnesses 
also,  as  well  as  many  others,  speak  very  distinctly 
to  the  deck-load  having  been  the  main,  if  not  the 
•ole,  cause  of  the  damage  to  the  pursuers'  wheat. 
There  is  no  doubt  some  counter  evidence  for  the 
defenders,  but  the  Lord  Ordinary  has  found  it 
impossible  to  arrive  at  the  conclusion  that  it  is 
sufficient  to  obviate  the  effect  of  that  adduced  for 
the  pursuers.  In  regard,  indeed,  to  the  question 
whether,  by  the  custom  or  usage  of  trade,  a  deck- 
load  of  deals  above  a  cargo  of  wheat  in  the  hold 
was  justifiable  or  not,  the  Lord  Ordinary  cannot 
help  thinking  that  the  defenders'  evidence,  as 
compart  witn  that  of  the  pursuers,  is  most  meagre 
and  unsatisfactory.  Ana  the  few  instances  of 
vessels  bringing  grain  from  Canada,  with  a  deck- 
load  of  deals,  spoken  to  by  some  of  the  defenders' 
witnesses,  appear  to  the  Lord  Ordinary,  when  the 
special  circumstances  attending  them  are  kept  in 
view,  rather  to  support  the  general  rule,  as  con- 
tended for  by  the  pursuers,  tmin  to  disprove  it. 

As  to  the  overloadinff  of  the  Sir  John  Moore, 
the  evidence  adduced  for  the  pursuers  greatly 
outweighs,  in  the  Lord  Ordinary's  opinion,  that 
fur  the  defenders.  On  this  point  he  has  in  parti- 
cular to  refer  to  the  evidence  of  Captain  Gran^, 
and  the  statement  in  the  certificate  given  by  him 
as  port-warden  of  Montreal,  at  the  time  the  Sir 
John  Moore  took  in  fier  cai^  there.  And  with 
a  deck -load  of  deals,  a  very  little  overloading  was 
evidently  calculated  seriously  to  aggravate  the 
risk  and  danger  to  which  the  ship  aiuT  cargo  were 
exposed  on  a  voyage  across  the  Atlantic  in  the  fall 
of  the  year. 

At  tiie  same  time,  the  Lord  Ordinary  having 
regard  to  the  whole  evidence  as  to  the  stormy 
weather  encountered  by  the  Sir  John  Moore  on 
her  voyage  from  Montreal,  as  shown  by  the  log- 
^K>ok,  ana  spoken  to  by  some  of  the  witnc85iC3  ; 


and  having  regard  also  to  the  leakage  at  her  keel, 
as  described  by  the  defenders'  witness,  John 
Robinson,  and  attributed  by  him  and  others  to 
the  grounding  of  the  vessel  in  the  St  Lawrence  on 
her  passage  down  from  Montreal,  has  felt  himself 
unable  to  resist  the  impression  that  to  some  extent 
the  damage  sustained  oy  the  wheat  in  question  is 
attributable  to  the  perils  of  the  sea  and  navigation, 
for  the  results  of  which  the  defenders  are  not,  under 
the  contract  of  carriage  in  question,  responsible. 
Even  the  pursuers'  witnesses,  Captains  Doane  and 
Calhoun,  do  not  negative  this  view,  for  in  their  re- 
port or  certificate,  No.  127  of  process,  they  merely 
say  that  the  deck-load  would  "contribute  very  ma- 
terially to  the  damage,"  and  several  witnesses  speak 
to  the  frequency  of  grain  cargoes  suffering  damage, 
more  or  less  from  causes,  as  the  Lord  Ordinary 
understood  the  evidence,  irrespective  of  fault  on 
the  part  of  the  shipowners.  It  is  no  doubt  diffi- 
cult, or  rather  impossible,  to  ascertain  with  exact- 
ness the  amount  oi  damage  sustained  by  the  wheat 
independently  of  the  fault  of  the  defenders ;  and 
all  tne  Lord  Ordinary  can  sa^  in  regard  to  this  is, 
that  acting  on  a  careful  consideration  of  the  whole 
proof  bearing  on  the  subject,  he  thinks  the  deduc- 
tion he  has  made  of  £138,  14s.  Id.  from  the  gross 
amount  of  damage  is  calculated  to  meet  the  justice 
of  the  case. 

In  concluding,  the  Lord  Ordinary  has  to  state 
that  it  was  with  much  hesitation  and  reluctance, 
and  onlv  on  the  repected  and  most  ursent  solicita- 
tion of  Doth  parties,  that  he  consented  to  the  case, 
in  place  of  being  tried  bv  a  jury,  being  dealt  with 
under  and  in  terms  of  the  recent  statute.  What 
chiefly  influenced  the  Lord  Ordinary  in  at  length 
yielding  in  this  respect  to  the  wishes  of  the  parties 
was  the  statement,  amounting  almost  to  an  assur- 
ance, made  by  them  both,  to  the  effect  that  the 
only  serious  contention  would  relate  to  the  ques- 
tion of  liability  at  all,  and  not  to  the  amount  of 
damage,  and  that  the  evidence,  with  little  excep- 
tion, would  consist  of  depositions  of  witnesses 
who  were  unable  to  attend  to  be  examined  per- 
sonallv.  That  statement,  however,  although 
doubtless  made  in  good  faith  at  the  time,  has 
turned  out  to  \ye  very  erroneous  ;  and  if  the  Lord 
Ordinary  had  known  how  matters  really  stood,  he 
should  certainly  have  sent  the  case  to  trial  by  a 
jury.  (Intd.)  R.  M. 

Agent  for  Pursuers — John  Leishman,  W.S. 

Agents  for  Defenders— G.  &  H.  Cairns,  W.S. 


Thursday^  Jan,  24, 
SECOND    DIVISION. 

FITZWILLIAM'S  EXECUTORS  V.  FREELAND 

AND  LANCASTER. 
Process  —  Proof—  Evidence  Act.      When  the  Court 
remit  to  a  Lord  Ordinary  to  take  proof  under 
the  Evidence  Act  he  has  no  power,  unless 
specially  authorised,   to  grant  diligence  for 
tne  recovery  of  documents,  or  commission  to 
take  the  depositions  of  aged  witnesses  or  wit- 
nesses going  abroad. 
The  Court  remitted  in  this  case  to  the  Lord 
Ordinary,  under  the  thirtl  section  of  the  recent 
Evidence  Act,  to  take  a  proof.     When  the  case 
came  before  his  Lordship,  one  of  the  parties  lodged 
a  specification  of  documents,  to  recover  which  he 
cravo  I  the  Lonl  Ordinary  to  grant  a  commission 
and   diligence.      The    Lord    Ordinary   expressed 
doubt  as  to  his  power  to  do  so,  because,  altliough 
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he  was  the  Lord  Ordinary  before  whom  the  cause 
first  depended,  the  Court  had  power  under  the 
Act  to  remit  either  to  one  of  themselves  or  to  any 
other  of  the  Lords  OrdinaiT.  He  therefor^  feared 
that  his  powers  were  simply  ministerial,  and  sug- 
gested that  the  application  made  to  him  should  oe 
renewed  in  the  Inner  House.  The  Court,  after 
consulting  with  the  other  judges,  expressed  an 
opinion  that  the  Lord  Ordinary  was  right  in  the 
View  which  he  had  taken  of  the  extent  of  his 
powers.  The  Court  granted  the  motion,  with  a 
recommendation  that  m  future,  with  the  view  of 
arV'oiding  such  questions  and  making  it  unnecessary 
to  come  back  to  the  Court,  parties  should,  when 
the  remit  is  made  to  the  Lord  Ordinary,  state 
whether  they  would  require  a  commissioner  to 
recover  documents  or  to  take  the  depositions  of 
aged  persons  or  witnesses  going  abroacl.  When 
this  was  done,  the  Court  would,  when  remitting 
to  the  Lord  Ordinary,  confer  upon  him  the  neces- 
sary powers. 

dounsel  for  Pursuers— Mr  Watson.  Agent — 
J.  Henry,  S.S.C. 

Counsel  for  Defenders— Mr  Millar.  Agent- 
James  Webster,  S.S.C. 

OUTER    HOUSE. 
(Before  Lord  Kinloch.) 
PATTEN'S  TRtJSTEES  v.  CAMPBELL'S 
EXECUTOto. 
ExpenseB — Taxation — Fees  to  Counsel.     Held  by 
-  Lord  Kinloch  that  agents  are  entitled  to  exer- 
cise a  certain   discretion  in  regard   to   the 
*    •     amount  of  counsel's  fees,  and  that  the  auditor 
should  interfere  only  when  that  discretion  was 
abused, 
in  taxing  the  pursuers*  account  of  expenses  in 
thls.caae,  the  auditor  of  Court  deduct^  i&l,  Is. 
&om  a  fee  of  £3,  3s.  paid  to  counsel  to  revise  sum- 
mons ;  ^1,  Is.  from  a  fee  of  £3,  3s.  paid  to  revise 
oondfiscendenc^ ;  £1,  Is.  from  a  fc>e  of  X2,  28.  paid 
to  iMdjust  record  ;  £1,  Is.  from  a  fee  of  £4,  4s.  paid 
to  debate ;  and  £2, 2s.  from  a  fee  of  £6, 6s.  paid  to 
senior  counsel  to  debate. 
-  The  pursuers  objected  to  the  auditor^s  report, 
and  the  Lord  Ordinarv  sustained  the  objections. 
His  Lordship   observed   that   agents    were    en- 
titled to  exercise  a  certaia  discretion  as  to  the 
fees  to  be  paid  to    counsel   in    each    particular 
case;  and  it  was  only  when  that  discretion  was 
abused  that  it  was  tiie  province  of  the  auditor 
to  interfere.    That  was  not  the  case  in  the  present 
instance. 

Counsel  for.  Pursuers — Mr  N.  C.  Campbell. 
Agent — John  Forrester,  W.S. 

Counsel  for  Defenders— Mr  Adam.  Agents — 
Adam,  Kirk,  &  Robertson,  W.S. 

Ftndai/,  Jan.  25. 
FIRST  DIVISION. 

i)UKE  OP  RICHMOND  V.  WHARTON  DUFF. 

ClauH—^Re'ServcUlon — Gonstructiov^^UscLgei  Adis- 
ppner  of  salmon  fishings  reserved  to  himself 
and  his  successiors  in  the  estate  V  the  privilege 
.'  jof  iishing  witb  the  rod  for  our  amusement 
only."  Heldififf.  Lord  Bareaple,  duV  Lord 
Deas),  that  the  privilege  so  reserved  was  per- 
sonal,  atid  could  not  M-connnunicated  bv  the 
disponer  or  his  sucoMors  to  their  family  or 
friendSf  there  being  no  aMegittion  <^  a  prac- 
tice inconsi^t^it  with  this  construction. 


This  was  a  question  between  the  Duke  of  Bich- 
mond  and  Captain  Wharton  Duff  of  Orton.  In 
1829  Captain  Duffs  predecessor  disponed  the 
fishings  of  Orton  in  the  river  Spey  to  the  Duke  of 
Gordon's  trustees,  in  whose  rignt  the  pursuer  now 
is  ;  and  the  disposition  contained  this  reservation ; 
— ** Reserving  always  to  me,  the  said  Richard 
Wharton  DuS,  and  my  successors  in  the  lands  and 
estate  of  Orton,  the  privilege,  of  fishing  with  the 
rod  for  our  amusement  only."  The  pursuer  oon- 
tended  that  this  reservation  was  entirely  personal 
to  the  proprietor  of  Orton  for  the  time  being, 
while  Captain  Duff  maintained  that  it  entitled 
him  to  fish  by  his  friends  living  in  his  house>  as 
well  as  himself.  He  did  not  plead  that  it  en- 
titled him  to  fish  for  profit,  or  even  by  his  game- 
keepers or  servants. 

Lord  Baroaple  ffave  effect  to  the  pursuer's  oon- 
struction  of  the  clause,  adding  to  his  interlocutor 
the  following 

*'i\ro^0.— -The  question  between  the  paities  is 
whether  the  privilcnze  of  fishii^  reserved  in  the 
disposition  of  the  fishings  of  Orton  by  the  late 
Mr  Wharton  Duff  to  the  Duke  of  Gordon  in  1829 
is  strictly  personal  to  the  proprieCors  of  the  estate 
of  Orton  for  the  time  being,  or  may  be  communi* 
cated  by  them  to  members  of  their  family,  or  to 
friends  residing  with  them  at  Orton.  Lookinjo^ 
only  to  the  clause  of  reservation  in  the  disposi- 
tion, tha«  do  not  appear  to  be  iermmi  hMlea 
for  the  more  e^ttensive  construction  contended  for 
by  the  defender.  It  is  in  these  terms  : — '  Reserv- 
ing always  to  me,  the  said  Richard  Wharton  Dnff, 
and  my  successors  in  the  said  lands  and  estate 
of  Orton,  the  privilege  of  fishing  with*  the  rod  for 
our  amusement  only.'  This  is,  in  expression  at 
least,  the  constitution  of  an  individual  aad  per- 
sonal j)rivilege.  If  it  is  not  to  be  so  oonstmed, 
there  is  nowin^  in  the  words  of  the  clunse  to 
limit  the  right  m  the  way  proposed  by  the  de- 
fender himself,  so  that  it  shall  only  be  communi- 
cated to  friends  residing  at  Orton.  Beins  ex- 
pressly reserved  for  amusement  onlv,  it  coula  not 
be  exercised  by  ^punekeepers  or  otnsar  hired  ser- 
vants, nor  could  it  be  let  to  sportsmen  for  a  rent. 
But  it  the  proprietor  of  Orton  may,  in-the  exercise 
of  the  privilege,  grant  permis^on  to  others  to  fish 
for  amusement,  it  does  not  appear  on  what  ground 
his  right  to  do  so  is  to  be  limited  to  friends  resid* 
ing  at  Orton.  The  def^ider  founded  on  the  case 
of  the  Eari  of  Aboyne  v.  Luies,  House,  of  Lords, 
l(>th  July  1819,  6  Paton  444^  as  supporting  bis 
contention.  But  the  judgment  in  that  case  goes 
too  far  for  his  argument,  Mr  Innes  befaig  found 
entitied  to  exercise  the  privile|(e  of  fowling  by  his 
gamekeeper,  or  by  any  qualified  friends;  It  ia 
not  easy  to  ascertain  from  tiie  report  on  whatpre- 
cise  ground  the  decision  was  resided,  but  the  Ilord^ 
Ordinary  is  disposed  to  think  that  prescriptive 
possession  was  an  essential  elemetit  mthe  caae.^ 
As  the  disposition  makes  express  referenoe  to  the 
lease  of  the  fishings  existing  at  its  date,  the  Lord 
Ordinary  thought  it  right  to  ha>ve  it  produced,  in 
order  that  it  mi^ht  appear  yrhether  it  affords  aziy 
li^ht  for  construing  the  clause  in  question. '.  Xt  Con- 
tiuns  a  somewhat  similar  clause,  i^erving  to  Mr, 
Wharton  Duff,  the  landlord,  ahd  his  successors, 
*  and  to  any  of  their  friends  that  may^  be  at  Ortpn^ 
andhaye  liberty  from.th^m,  tiie  privilege  of  fishing 
with  the.rod  at  .<all  legal  .times  during  the  oon« 
tinuance  of  this  lease^  and  of  appropriating  to 
themselves  such  fish  as  they  may  catch  there- 
with,' aiKountiiig  to  the  tadLsmexl-foib  iOksii  value 
at  a  certain  rate. ..  The  Lord  Ordinary  thinks  the 
largej^tenxksrof  this -clause  cannot,  upon  admissible 
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prindplea  of  constraction,  be  recoiired  to  (qualify 
or  interpret  the  reaervation  in  the  disposition  on 
the  mere  srannd  that  the  lease  is  referred  to  in  de- 
Bcrifaing  ^e  sabjects  disponed.  There  is  a  marked 
dLfiTerenoe  in  the  terms  of  the  two  clauses  of  re- 
servation, and  the  nature  of  the  right  reserved 
is  different  in  so  far  as  the  tenants  were  to  be  paid 
the  prioe  of  the  fish  taken,  their  pecuniary  mte- 
rests  alone  heing  in  view,  while  there  is  no  sadi 
qualification  of  tne  right  reserved  by  the  disposi- 
tion. E.  F.  M." 

The  defender  reclaimed. 

SouoTOR-GssxRAi,  and  Adam  were  heard  for 
him. 

Clark  and  Ruthzrfitrd  supported  the  inter- 
locutor. 

At  advising, 

The  Lord  Prestdkht^— This  is  an  action  of 
declarator  and  interdict  at  the  instance  of  the 
Dttke  of  Richmond  against  Mr  Wharton  Duff  of 
Orton,  relative  to  the  extent  of  the  privilege  of 
angling,  which  Mr  DnfiTs  prerlecessor  has  reserved 
by  a  disposition,  dated  in  1829,  whereby  Mr  Duff 
eonveyed  to  the  trustees  of  the  late  Duke  of 
Gordon,  in  whose  right  the  Duke  of  Richmond 
now  is,  ''All  and  whole  the  salmon  fishing  and 
other  fishings    in  the  river   Spey  belongmg    or 

attached  to  mv  lands  and  estate  of  Orton 

t<^etiier  with  tne  haiU  privil^^and  pertinents  per- 
taining or  belonging  to  the  said  fishinss,  as  the  same 
are  all  presently  held  in  lease  by  Messrs  Forbes, 
Hogarth,  A  Co.,  merchants  in  Aberdeen  .... 
iogkher  also  with  all  right,  title,  and  interest 
which  I,  my  predecessors,  and  authors  had,  have, 
or  can  any  way  claim  or  pretend  thereto."  That 
is,  on  the  face  of  it,  a  conveyuice  of  the  whole 
right  of  fishing  on  the  Spey  within  the  boundaries 
of  the  estate  of  Orton.  But  then  there  is  a  re- 
lervation  in  these  terms — '*  Reserving  always  to 
me,  the  said  Richard  Wharton  Duff,  and  my  sue- 
oesBors  in  the  said  lands  and  estate  of  Orton,  the 
privilege  of  fishing  with  the  rod  for  our  amuse- 
ment only,  and  that  within  the  bounds  of  the 
fishings  hereby  disponed,  but  which  reservation  is 
not  to  imply  anv  privilege  of  fishing  lower  down 
the  river  ibia  the  former  march ;  and  reservinff 
also  to  me  and  my  successors  in  the  said  lands  and 
estate  of  Orton  the  privilege  of  keeping  a  boat  in  the 
river  for  our  own  aooommodation  within  the  same 
hounds.'*  The  question  which  has  arisen  is, 
whether  that  is  a  reservation  of  a  privilege  appli- 
cable to  Mr  Duff  himself  and  his  individual  succes- 
lon  ui  the  estate,  or  whether  he  can  extend  it  to 
members  of  his  family  and  friends  residing  with 
him  at  Orton.  The  Duke  maintains  that  it  can 
only  be  exercised  by  Mr  Duff  himself  and  his  indi- 
vidual successors  themselves,  and  the  conclusions 
of  the  present  action  are  for  declarator,  '*  That  the 
defender,  and  his  successors  in  the  said  lands  and 
estate  of  Orton,  are  entitled  to  exercise  their  said 
reserved  privilege  of  angling  or  fishing  with  the  rod 
in  the  river  Spey  within  the  bounds  foresaid,  only 
themselves  personally,  and  are  not  entitled  to 
delegate  or  communicate  the  same  to  any  person 
or  persons  whomsoever,  save  and  excepting  with 
the  permission  asked  and  obtained  of  the  pursuer 
and  lus  successors,  proprietors  of  the  said  fishings," 
and  for  interdict  against  its  beine  exercised  in  any 
other  manner.  T^e  terms  of  the  conveyance  in 
favour  of  the  Duke  of  Gordon's  trustees  are  very 
unple,  and  the  reservation  bears  in  itself  to  l>e 
one  in  favour  oi  the  disponer  and  his  successors* 
hidividually.  Looking  to  the  words  of  it  alone,  I 
do  not  see  any  ground  sufficient  in  law  to  enable 
me  to  extend  the  application  of  these  words  be- 
TOL.  III. 


yond  Mr  Duff  and  his  successors,  tn  their  own 
plain  meaning  and  sense  they  are  so  limited.  We 
had  some  speculation  in  the  argument  as  to  whether 
in  certain  circumstances  the  right  might  come  to 
be  exercised  by  more  than  one  person  at  a  time- 
such  as  heirs  portioners  or  in  the  case  of  a  sub- 
division of  the  property.  That  question  may 
afterwards  be  raised,  but  in  the  meantime  the 
question  is  whether  this  privile|£»  can  be  communi- 
cated by  Mr  Wharton  Duff.  Now,  I  see  nothing 
in  the  reservation  which  admits  of  that  construc- 
tion. There  is  no  reference  whatever  to  members 
of  his  family  or  his  friends.  It  is  a  limited  privi- 
lege on  the  face  of  the  deed.  Then  are  there  any 
circumstances  disclosed  whioh  can  give  to  that 
limited  reservation  a  more  extensive  meaning  ?  It 
does  not  seem  that  there  has  been  any  practice 
following  on  the  deed  which  might  amount  to  an 
extension  of  the  privilege  by  reason  of  mutual 
construction  of  the  clause.  In  this  respect  the 
case  differs  from  the  one  referred  to  by  the 
Lord  Onlinary  in  his  note.  And  out  of  the 
deed  itself  I  cannot  construe  anything  which 
will  extend  the  4ipplication  of  the  privi- 
lege to  the  defender's  family  and  friends. 
I  Know  of  no  such  rule  of  construction.  Then 
is  there  anything  else  which  tends  to  suggest  a 
different  construction?  There  is  a  reference  in 
the  disposition  to  a  lease  which  was  current  at  its 
date,  but  that  is  (^uite  a  usual  part  of  a  descriptive 
clause.  On  looking  into  the  lease  I  find  it  con- 
tains certain  concutions,  and  the  question  is 
whether  similar  conditions  are  imp<»rted,  by  the 
reference  to  the  lease,  into  this  conveyance.  It 
was  said,  and  I  think  prudently,  by  Mr  Duffs 
counsel,  that  they  did  not  found  much  on  this 
lease.  It  is  a  two-edged  weapon,  and  I  think  the 
sharper  ed^  is  against  him.  There  is  a  clause  in 
it  "reserving  to  the  said  Richard  Wharton  Duff 
and  his  foresaids,  and  to  any  of  their  friends  thai 
may  Ite  at  Orton,  and  have  liberty  from  them,  the 
privilege  of  fishing,''  &c.  Now  this  was  a  lease  by 
which  the  fishing  were  let  to  tenants  at  a  certain 
rent,  and  the  pnvil^  of  fishing  is  reserved  for 
Mr  Duff  and  his  friends  also.  I  don't  see  how  it 
can  be  said  that  the  disposition  imported  this 
clause  because  it  contains  one  in  altogether  dire- 
rent  terms.  Then  there  is  a  dause  in  the  lease  th  at 
Mr  Duff  and  his  friends  were  to  be  entitled  to 
appropriate  the  fish  caught  by  them,  paying  a  cer- 
tam  price  for  each  to  the  tenants;  but  this 
matter  was  not  out  of  view  either  when  the  con- 
veyanoe  was  granted,  for  in  it  there  is  a  stipula- 
tion that  for  the  remainder  of  the  lease,  Mr  Duff, 
was  to  be  accommodated  with  fish  for  his  own 
table  at  the  rate  of  6d.  per  pound.  Therefore,  it 
would  appear  that  this  lease,  if  we  are  to  deduce 
anything  at  all  from  it,  was  under  consideration 
of  the  parties  when  they  entered  into  the  disposi- 
tion. I  hold  that  under  the  clauses  of  the  disixtsi- 
tion  Mr  Duff  and  his  successors  are  entitled  to 
angle,  and  are  not  bound  to  account  for  the  fish  as 
Mr  Duff  and  his  friends  were  bound  to  do  under 
the  lease.  It  was  ai^ed  to  us  that  the  omis- 
sion of  Mr  Duff's  family  and  friends  was  an  over, 
sight  in  the  preparation  of  the  conveyance.  I  see 
no  ground  for  thinking  so.  This  was  a  money 
transa^ion  and  the  fishings  had  a  money  value. 
In  the  transaction  they  were  valued  at  £9000, 
although  the  rent  was  only  £100  a  year.  The 
Duke  of  Gordon's  trustees  thus  appeaAato  have 
paid  a  very  full  price,  and  it  is  very  probable  that 
the  fishings  were  acquired  by  them  in  order  that 
they  might  have  a  mote  con^plete  control  of  the 
fishing  lower  down.     It  mey  also  have  been  in 
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thfdr  view  that  the  new  proprietor  might  wish  to 
enjoy  the  rig^ht  of  angling  as  well  as  the  old. 
But,  farther,  it  might  have  been  meant  to  let  the 
fishings,  and  a  tenant  might  not  have  been  got 
who  would  be  induced  to  concede  the  right  as  now 
claimetL  On  the  whole,  therefore,  I  see  no  room 
for  holding  that  I  have  any  stable  ground  for 
extending  this  privilege  as  has  been  contended 
for. 

Lord  CuRRiEHiLL — I  concur. 

Lord  Deas—I  think  I  never  saw  a  case  in  which 
I  found  it  more  difficult  to  form  a  satisfactory 
opinion.  That  arises  entirely  from  this,  that 
while  the  question  is  to  a  great  extent  one  of 
intention,,  the  parties  have  not  so  expressed  them- 
selves as  to  let  us  know  what  they  meant.  If 
they  had  intended  to  prevent  us  luiderstanding 
what  they  meant,  I  think  they  could  not  have 
expressed  themselves  better.  I  confess,  however, 
that  my  impression  is  that,  whatever  may  have 
been  the  intention  of  the  parties,  it  was  not  to 
limit  the  right  to  Mr  Duff  personally,  and  to  his 
successors  personaUy.  To  that  extent  I  have  an 
opinion,  although  not  a  satisfactory  one,  but  the 
difficultv  remains,  though  I  am  right  as  to  what 
they  did  not  intend,  as  to  what  they  did  intend  ; 
and  I  am  glad  to  be  in  a  position  wnich  makes  it 
not  necessary  for  me  to  have  an  opinion  in  regard 
to  that,  because  it  would  be  of  no  practical  use. 
My  difficulty  lies  here.  I  think  tnere  are  two 
questions  involved  ;  one  is  as  to  the  nature  of  the 
right  reserved,  and  the  other  is  as  to  its  extent. 
As  to  the  nature  of  the  right  we  must  look  to  Mr 
Duff's  position  at  the  time.  He  was  the  feudal 
proprietor  of  Orton,  through  which  the  river  Spey 
runs,  and  of  the  salmon  and  other  fishings  in  that 
part  of  the  river.  He  sells  the  fishings  and  he 
reserves  a  certain  right.  Now,  be  the  extent  of 
that  right  what  it  may,  I  think  the  nature  of  the 
right  reserved  was  a  heritable  right  attached  to 
the  estate.  It  was  not  a  personal  privilege  to  Mr 
Duff,  his  heirs,  or  singular  successors,  fx  was  a 
right  reserved  for  all  time  to  the  estate  itself.  If 
it  was  not  that  it  was  nothing  at  all.  Our  law 
would  not  otherwise  recognise  it.  The  words  are, 
*'  Reserving  the  privilege  of  fishing  with  the  rod." 
Suppose  we  stop  there,  it  is  perfectly  clear  that 
that  would  have  been  a  right  of  angling  which 
may  be  an  exclusive  and  unlimited  right,  and  is 
a  heritable  right  which  may  be  enjoyed  sepa- 
rately. Then  there  is  a  limit  put  upon  the  right 
which  otherwise  would  not,  I  think,  be  limited. 
It  is  this  which  makes  the  whole  difficulty 
in  my  mind.  The  words  are,  "for  our  amuse- 
ment only."  Now  suppose  the  word  "our"  had 
been  omitted,  I  don't  think  it  would  be  possible 
to  say  that  the  right  was  to  be  limited  to  Mr  Duff 
and  his  successors.  The  only  limitation  would  be 
in  the  pur^KMS — namely,  for  amusement,  not  for 
profit  or  gain.  That  brings  us  to  the  very  narrow 
question,  whether  the  introduction  of  tiie  word 
"  our ''  limits  the  riffht  to  the  individual  proprietor. 
I  find  it  ver^  difficmt  to  suppose  that  that  was  Mr 
Dnff*s  meanmg.  If  it  was  he  must  have  been  a 
more  selfish  man  than  I  can  imagine  him  to  have 
been.  I  can't  imagine  a  man  reserving  to  himself 
alone  the  ri^t  of  angling  for  a  mile  and  a  half  in 
that  splendid  river,  and  also  reservipff  the  richt  to 
keep  a  boat  on  the  river.  It  is  a  kind  of  desire  for 
personal  and  solitary  pleasure  which  I  can't  believe 
to  have  been  aocordinff  to  his  nature.  The  reserva- 
tion of  the  right  to  have  a  boat  was  admittedly 
with  a  view  to  the  fishing,  for  the  river  remained 
his  property,  and  he  coula  put  as  many  boats  on  it 
as  he  pleased.     He  did  not  for  any  other  purpose 


than  fishing  require  to  reserve  his  nAX  to  luire  • 
boat  on  it.  He  was  to  have  only  one  l>oat,  so  that 
110  more  were  to  Angle  from  it  than  the  boat  would 
hold.  I  find  it  difficult  to  suppose  that  it  was  in- 
tended that  the  purchasers  could  send  «a  many 
people  to  the  banks  of  the  river,  and  in  «a  many 
boats,   as  they  pleased,  and  so  make  Mr  Duff*8 

frivilege  so  useless  that  it  could  not  be  exercised* 
rather  think  that  a  right  of  an^lin^  was  reserved 
to  the  estate,  subject  only  to  this  limitation,  that 
it  was  to  be  exercised  for  amusement  only.  Either 
view  is  attended  with  difficulty.  I  admit  that  the 
view  I  am  suggesting  is  attended  with  difiicnlty  as 
well  as  the  other.  But  suppose  Mr  Duff  died  leav- 
ing six  daughters,  each  would  be  entitled  to  angle ; 
or  suppose  he  were  to  die  leaving  his  estate  to 
seven  sons,  they  could  all  angle  ;  and  if  he  divided 
his  estate  into  portions  for  the  erection  of  villas,  it 
follows  that  the  privilege  would  be  divided  also. 
All  that  leads  to  great  embarrassment  and  diffi- 
culty, and  I  am  indined  to  think  that  the  view  I 
have  suggested  would  lead  to  less.  Then  if  yon 
read  the  (oisposition  in  oonnection  with  the  lease' 
and  hold  the  reference  to  the  latter  not  merely  as 
descriptive  of  the  subject,  but  as  explanatory  of 
the  right  reserved,  I  confess  that  I  think  the  intro- 
duction of  it  in  the  disposition  is  against  your 
Lordship's  view.  It  is  impossible  to  suppose  that 
the  seller  meant  to  give  up  the  riffht  whi<m  he  had 
under  the  lease  to  angle  by  himself  and  his  friends. 
I  don't  see  any  view  in  which  the  lease  aids  your 
Lordship's  construction.  It  just  increases  the  em- 
barrassment. The  result  of  all  this  \a  that  while  I 
have  an  impression  as  to  what  the  ri^t  was,  I  have 
great  difficulty  in  saying  practiodlv  what  its 
limitations  were.  1  would  nave  liked  if  we  had  had 
an  opportunity  of  consulting  with  some  of  our 
brethren  before  deciding  this  case  ;  but  as  all  ^our 
IxHtlships  have  formed  decided  judicial  opimona, 
my  difficulties  are  no  reason  why  they  should  not 
be  given  effect  to. 

Lord  ARDiULULy  concurred  with  the  Lord 
President,  but  said  that  he  did  so  after  great  hesita- 
tion and  with  considerable  difficulty.  Be  thought, 
with  Lord  Deas,  that  it  was  eminently  improbable 
that  Mr  Duff  should  have  intended  to  reserve 
nothing  but  the«eolitary  right  of  fishing  with  his 
own  hand.  But  reading  the  deed  without  any 
allegation  of  any  practice,  during  nearly  forty 
years  since  its  execution,  inconsistent  with  that 
contended  for  by  the  pursuer,  he  could  not  give 
effect  to  the  defender's  pleas. 

Adhere,  with  expenses. 

Agents  for  Pursuer— Gibson-Crajg,  Dabdel,  k, 
Brodies,  W.S. 

Agents  for  Defender— Tods,  Murray,  &  Jamie- 
son,  W.S. 

PETITION— MOSMAN. 
EntaJUr-'Ivfiiprcvement  Expenditure — 10  Oeo,  J  11.^ 
e.  51—11  and  12  Vict.,  c,  36.  Held  that  an  heir 
of  entail  in  possession  is  entitled,  under  II 
and  12  Vict.,  c  96,  to  charge  the  entailed 
estate  with  improvement  expenditure  to  the 
extent  of  two-thirds  thereof,  whatever  may 
be  the  <*  free  rent"  of  the  estate. 
This  was  a  petition  for  authority  to  char^  an 
entailed  estate  with   improvement   expenditnte. 
The  amount  of  the  expendituro  was  d&685,  and 
the  Question  raised  was  whether  the  petitioner  was 
entitled  to  charge  the  estate  with  two-thirds  of 
that  sum,  or  wh^her  he  was  limited  by  the  terms 
of  the  Montgomeiy  and  Rutherfurd  Acts  to  two- 
thirds  of  the  free  rent  of  the  estate,  whidi,  in  this 
case,  amounted  to  less  than  two-thirds  of  the  sum 
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expended.     The  point  was  reported  by  Lord  Mure 
ana  thus  explained  in  his 

'*  Ifote. — The  Lord  Ordinary  has  taken  this  case 
to  report,  upon  the  matter  reserved  in  his  inter- 
locutor of  the  14th  of  JiUy  last,  because  a  question 
is  involved  of  great  importance  in  the  application 
of  the  Act  1  Itb  and  12th  Vict. ,  cap.  36,  which  was 
under  the  consideration  of  the  Court  in  the  case  of 
Hamilton,  11th  March  1857.  It  is  whether  in 
chaiyng  an  entailed  estate  under  sections  16th  and 
Idth  of  thjbt  Act,  for  mansion-house  or  other  im- 
provements of  the  nature  contemplated  by  the  Act 
10th  George  HL,  but  constituted  under  section  16th 
of  the  Act  11  and  12  Vict.,  the  petitioner  is  tied 
down  by  the  limitations  of  the  Montgomery  Act,  as 
to  the  amount  of  expenditure  for  which  an  estate  may 
be  charged  ;  and,  m  particular,  by  the  provisions 
that  an  neir  shall  not  be  entitled  to  charge  for  such 
improvements  on  a  larger  sum  than  two  years*  or 
four  years'  free  rent  of  the  estate,  as  the  case  may 
be.  lu  the  present  instance  the  petitioner  seeks  to 
chai^  for  mansion-house  improvements,  on  the 
footing  that  he  is  not  subject  to  any  snch  limita- 
tion. But  when,  upon  the  case  coming  back  from 
the  reporter  in  July  last,  the  Lord  Ordinary  inti- 
mated that  he  was  not  prepared — having  re^uxl  to 
what  took  place  in  the  case  of  Hamilton — to  adopt 
that  oonstmction  of  the  statute,  and  would  pro- 
bably report  the  case  for  decision,  the  petitioner 
craved  to  be  allowed  to  chaige  the  estate,  in  the 
meantime,  with  the  sum  for  which  he  would  be 
entitled  to  charge,  on  the  supposition  that  the 
limitation  in  the  Act  applied— -to  which  course 
the  Lord  Ordinary  saw  no  objection.  An  interlocu- 
tor to  that  effect  was  accordingly  pronounced,  re- 
serving oonflideration  of  the  larger  question.  The 
circumstances  under  which  that  question  is  raised 
are  distinctly  brought  out  in  Mr  Murray's  report ; 
sod  as  the  same  pomt  appears  to  have  been  argued, 
sod  anxiously  considered,  thoush  not  decid^,  in 
the  caae  of  Hamilton,  the  Lora  Ordinary  has  not 
eonsidered  it  necessary,  in  reporting  the  case,  to 
enter  into  any  further  explanation  of  the  argu- 
ments." 

After  hearing  counsel  for  the  petitioner,  the 
Coort  appointed  him  to  give  in  an  argumentative 
minute  on  the  point  raised,  and  to-day  found  that 
the  petitioner  was  entitled  to  charge  the  estate  to 
the  extent  of  two-thirds  of  his  improvement  ex- 
penditure, and  that  the  free  rent  of  the  estate  was 
not  to  be  taken  into  account  as  an  element  in  cal- 
culating the  amount  thereof. 

Counsel  for  Petitioner — Mr  Duncan.  Agents — 
M'AIlan  k  ChanoeUor,  W.S^ 


JFVw%,  Jan.  26. 
SECOND   DIVISION. 

PAUL  v.  HENDERSON. 

AHniration  —  Decreet-  Arbitral  ~  Beduction,      1. 

Averments  of  corruption  and  excess  of  powers 

on  the  part  of  an  arbiter  which  hdd  not 

established.     2.  Held  that  a  party  to  a  sub- 

missian  was  personally  barred  from  pleading, 

after  the  matter  referred  had  been  decid^ 

against  him,  that  the  submission  had  fallen 

from  want  of  prorogation. 

The  present  case  is  a  sequel  to  a  litigation  that 

eonunenced  betwixt   the   parties   by  an    action 

raiwd  in  1856,  of  count,  reckoning,  and  payment, 

at  the  instance  of  the  present  pursuer  and  Mr 

'Hiomson  Paul,  W.S.,  agamst  the  present  defender. 

Ou  the   case    conung    into    Court    the    parties 


agreed  to  submit'  the  whole  matters  embraced  by  it 
to  Mr  John  Maitland,  accountant  of  Court,  who 
recently  died.  Mr  Maitland  accepted  of  the  sub- 
mission, a  great  deal  of  proceaure  took  place 
before  him,  and  finally  a  decreet-arbitral  was  pro- 
nounced in  June  1863.  The  present  actibn  was 
brought  to  obtain  reduction  of  this  decree.  The 
grounds  of  reduction  relied  upon  were— ( I )  that  the 
submission  had  faUen  for  want  of  prorogation 
before  Mr  Maitland  pronounced  or  issued  his 
decreet-arbitral ;  (2)  that  the  findings  of  the  arbiter 
are  uUrafnts  compromissi,  or  in  other  words,  tliat 
the  arbiter  had  exceeded  his  powers  ;  (3)  that  the 
decree  is  not  exhaustive  of  the  submission  ;  (4) 
that  the  arbiter  was  guilty  of  corruption.  The 
Lord  Ordinary  (Ormidale)  found  that  the  decree 
was  not  reducible  on  any  of  the  grounds  libelled, 
and  assoilzied  the  defender. 

His  Lordship  made  the  following  observations 
in  reference  to  one  of  the  grounds  of  reduction  : — 

**  By  the  submission  or  minute  of  reference  the 
parties  bound  themselves  to  abide  by  whatever  the 
arbiter  might  determine  '  betwixt  and  the  dav 
of  or  betwixt  and  any  other  day  to  whica 

he  shall  prorogate  the  submission.*  Seeing  that 
the  usual  words  '  next  to  come  *  are  here  awantiog, 
there  might  be  room  for  holding  that  the  submis- 
sion continued  till  the  decreet-arbitral  was  issued 
without  any  prorogation ;  but,  independently  of 
this,  the  defender  contended  that  the  submission 
must  be  held  to  have  been  prorogated  and  con- 
tinued by  the  acts  and  conduct  of  the  parties,  and 
that  the  pursuer  is  barred  from  maintaining  the 
contrary ;  and  in  this  contention  the  I^ord  Ordi- 
nary is  of  opinion  that  the  defender  is  right. 

"The  suomiBsion-proceedings  show  that  the 
parties— the  pursuer  as  well  as  the  defender — 
went  on  maintaining  their  respective  views  before 
the  arbiter,  and  in  all  respects  conducting  them- 
selves, down  to  the  last,  on  the  footing  of  the  sub- 
mission being  a  subsisting  one.  In  particular,  the 
pursuer,  by  his  agent  and  commissioner  Mr  Thom- 
son Paul,  who  was  himself  a  party  to  the  submis- 
sion, repeatedly,  after  the  tmie  when  it  is  now 
said  that  it  had  fallen,  borrowed  the  proceed- 
ings, and  in  a  variety  of  ways  insisted  on  and 
enforced  his  views  and  pleas  ;  meetings  took  place 
before  the  arbiter ;  proof  was  addu^ ;  written 
pleadings  besides  numerous  other  papers  and  pro- 
ductions lodged,  and  many  orders  and  deliverances 
ffiven  out  and  implemented,  all  as  fully  instructed 
By  the  submission-proceedings  themselves.  Refer- 
ence may  especially  be  made  to  the  requisition  or 
interlocutor  sheets,  and  the  inventory  of  the  pro- 
ceedings containing  the  borrowing  receipts,  Nos. 
354  and  365  of  process.  But  no^ere,  and  at  no 
time,  did  the  pursuer  hint  at  the  submission  hav- 
ing f  alleiL  On  the  contrary,  throughout  and  down 
to  the  close  of  the  proceedings,  he  acted  on  the 
footing  that  it  was  a  subsisting  one.  It  cannot  be 
doubted  that  had  the  arbiter's  decree  been  to  his 
liking,  he  would  have  maintained  its  validity  with 
the  same  determination  as,  it  being  dissffreeable  to 
him,  he  has  assailed  it.  That  it  would  be  most 
inequitable,  howaver,  to  leave  such  a  course  open 
to  any  party  is  olear  enough  ;  and  accordingly,  it 
has  hieen  often  decided,  that  although  a  submission 
has  been  omitted  to  be  formally  prorogated,  if  the 
parties  choose  to  plead  before  tiie  arbiter,  to  show 
oy  their  acts  and  conduct  that  they  have  oonsented 
to  a  continuation  of  it,  and  of  the  powers  of  the 
arbiter,  just  as  if  there  had  been  formal  proroga- 
tions— ^tnat  the  snbnussion  must  be  hela  not  to 
have  fallen,  and  that  the  parties  are  barred,  oii 
the  principle  of  aoqoiescence  and  homologation, 
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from  availing  themaelves  of  the  plea  that  it  had. 
Some  of  the  cases  and  authorities  on  this  point  are 
referred  to  by  Mr  Bell  in  his  work  on  the  Law  of 
Arbitration,  pp.  176-7,  and  also  and  more  particu- 
larly p.  318  and  following  pages.  The  oases  of 
Macilhose,  13th  July  1738,  5  Brown's  Supp.,  204, 
and  Flemings  v.  Wilson  &  M'Lennan,  7ui  July 
1827,  5  Sh.,  906,  may  be  specially  notice^. 

'*  The  general  doctrine,  that  a  sabmission  may 
be  continued  or  kept  alive  re6iM  tp«u  et/actU  with- 
out formal  or  express  prorogations,  was  indeed  not 
disputed  bv  the  pursuer,  who  limited  his  ai^sument 
rather  to  this — ^tnat  as  the  pursuer  while  he  con- 
tinued to  act  before  the  arbiter  after  the  submis- 
.  sion  had  fallen  for  want  of  prorogation,  was  igno- 
rant of  the  fact,  he  cannot  bie  bound  or  affeotea  by 
the  principle  of  homologation.  But  it  appears  to 
the  Lord  Ordinary,  that  in  the  circumstances  it 
cannot  be  taken  from  the  pursuer  that  he  was  in 
any  such  ignorance,  but,  on  the  contrary,  he  must 
be  presumed  and  held  to  have  been  in  the  know- 
ledge of  the  state  of  the  submission  in  regard  to  its 
prorogation  or  want  of  prorogation ;  and  in  the 
case  of  Macilhose  a  contention  or  plea  similar  to 
that  here  maintained  by  the  pursuer  was  over- 
ruled." 

The  pursuer  reclaimed. 

pATnsoK  and  F.  W.  Clark,  for  him,  aigued — 
The  said  decreet-arbitral  is  null)  void,  and  reducible, 
in  respect  that  it  bears  to  proceed  on  a  submission 
which  had  fallen  before  it  was  pronounced.  The 
decree-arbitral  is  inefifectoal  in  respect  that  the 
matters  submitted  are  not  thereby  exhausted.  It 
is  further  ineffectual  in  respect  (1)  the  arbiter 
acted  in  the  said  submission  in  a  manner  amount- 
ing to  legal  corruption ;  (2)  that  he  refused  the 
pursuer  proof,  to  which  he  was  in  law  entitled  ; 
(3)  that  he  decided  against  the  pursuer  in  the  face 
of  the  plain  meaning  of  the  evidence  ;  (4)  that  he 
did  not  issue  notes  of  his  intended  findmgs,  and 
issued  his  award  without  allowing  the  pursuer  an 
opportunity  of  being  heard  and  of  stating  objec- 
tions to  its  findings  and  deoemitures.  The  aecreet- 
arbitral  is  also  reducible,  in  respect  that  it  is  in 
some  respects  not  exhaustive  of  the  reference,  and 
is  in  others  ultra  vires  of  the  arbiter  and  ultra  fines 
compromiML 

D.  F.  MoNCBEiFF  and  Obr  Paterson,  for  the 
defender,  answered — No  relevant  chanze  of  cor- 
ruption, in  the  sense  of  the  Articles  of  Aeration 
1695,  is  set  forth.  The  submission  was  maintained 
as  a  subsisting  submission  up  to  the  date  of  the 
decreet-arbitnJ  by  the  pursuer's  actings.  The 
pursuer  is  barred  by  homologation  and  ret  inter- 
vetUus  from  objecting  to  the  want  of  formal  proro- 
gations in  the  submission. 

At  advising. 

Lord  Cowan — Several  grounds  for  reduction  of 
this  decreet-arbitral  are  stated  in  the  record,  and 
have  been  disposed  of  by  the  Lord  Ordinary's 
interlocutor.  One  of  the  grounds  stated  is  corrup- 
tion on  the  part  of  the  arbiter  This,  when  re- 
levantly alleged  and  sufficiently  established,  is,  by 
the  Act  of  Ke|;ulations,  recognised  expresslv  as  a 
reason  for  setting  aside  his  award.  In  the  circum- 
stances of  this  case  it  is  not  necessarv  to  enter  on 
the  question  what  in  law  may  be  held  to  amount 
to  corruption.  For,  taking  the  widest  construction 
of  the  term,  recognised  in  the  more  recent  decisions 
of  Miller  (1855)  and  Ledingham  (1859),  there  are 
no  facts  alleged  in  this  record  which  amount  to 
'*  such  misconduct  leading  to  injustice,"  or  "to  pro- 
ceedings 6f  such  an  unfair  kind,  on  the  part  of  the 
arbiter,  as  to  justify  the  inference  that  he  had 
failed  in  the  discharge  of  his  essential  duty  of  act- 


ing fairly  and  justly,  as  distinguished  from  more 
error  in  judgment.  I  take  the  same  view  of  the 
statements  on  this  point  in  the  record  as  the  Lord 
Ordinary  has  done,  and  which  he  has  fully  ex- 
plained in  the  note  to  his  interlocutor. 

Another  ground  of  reduction  which  was  stated, 
but  not  dwelt  on  in  the  argument,  is  that  of  ultra 
fines  compr&misfii,  inasmuch  as  an  award  of  ex- 
penses had  been  pronounced  by  the  arbiter  without 
express  power  having  been  conferred  by  tiie  minute 
of  reference  as  to  tiiat  matter.  It  is  a  sufficient 
answer  to  this  objection  that  the  reference  had 
regard  to  the  claim  advanced  in  the  action  which 
it  superseded,  and  that  one  of  the  conclusiona  of 
the  summons  thus  submitted  relates  to  expenses  of 
process.  Apart  from  that  specialty  indeed,  I  am 
satisfied  that  there  was  inherent  power  in  the 
arbiter  to  deal  with  the  question  of  liability  for 
the  expenses  of  the  procedure  before  him.  The 
opinion  of  Lord  Mackenzie  to  that  effect  in  Ferrier 
V.  Boss  is  justly  adopted  by  Mr  Bell  in  stating  this 
to  be  the  law,  when  the  submission  is  silent  on  the 
point. 

Laying  aside  these  grounds  of  reduction,  there 
are  other  two  which  were  mainly  pressed  b^  the 
pursuer  in  the  debate — ^viz.,  the  alleged  expdiy  of 
the  arbiter's  powers  through  non-prorogation  of  his 
jurisdiction,  and  the  alle^d  non-exhaustion  of  the 
matters  submitted. 

The  submission  was  entered  into  consequent 
upon  an  action  which  was  instituted  in  November 
1856  by  the  pursuers  against  the  defender,  David 
Henderson.  The  summons  concluded  for  exhibi- 
tion of  an  aocoimt  by  the  defender  of  his  whole 
intromissions  as  the  pursuer's  factor  with  the  rents 
and  produce  of  certain  house  property  belonging 
to  them,  and  for  payment  of  whatever  balance 
should  be  found  due  thereon  by  the  defender. 
Instead  of  proceeding  with  the  action,  the  parties 
agreed  to  submit  and.  Prefer  "to  the  amicable 
decision,  final  sentence,  and  decreet-arbitral  to  be 
pronounced  by  John  Maitland,  Esq.,  Accountant 
of  Court,  as  sole  arbiter  chosen  by  them,  the  fore- 
going summons,  with  the  whole  oondusions  thereof 
and  all  defences  thereto  competent,"  yrith  power 
to  the  arbiter  to  consider  the  premises,  hear 
parties,  and  take  all  necessary  proof,  "  and  wha.t- 
eter  the  said  arbiter  shall  determine  in  the  pre- 
mises betwixt  and  the  day  of  ,  or 
betwixt  and  any  other  day  to  which  he  shall  pro- 
rogate this  submission,"  the  parties  hind  them- 
selves to  implement  and  fulfil  to  each  other. 

The  minute  of  reference  bears  date  29tii  June 
1857.  The  decreet-arbitral  pronounced  by  the 
arbiter,  after  a  gpreat  deal  of  procedure  and  proof 
led  by  both  parties,  as  will  be  seen  from  the  orders 
pronounced,  and  proceedings  in  the  cause  bears 
to  be  dated  27th  June  1863.  The  contention  of 
the  pursuers  is  that  at  that  date  the  consensual 
jurisdiction  conferred  on  the  arbiter  had  fallen,  in 
consequence  of  his  not  having  duly  exeitsiaed  th^ 
power  of  prorogation. 

The  terms  of  the  minute  conferring  that  power 
are  somewhat  peculiar,  inasmuch  as  the  woras  are 
not  added  betwixt  and  the        day  of 
**next  to  come.**    But  this  pecuharity,   although 
dwelt  on  in  the  aigument,  is  of  no  practical  im- 

Sortance.     For  supposing  there  be  no  room  for 
oldinjs;  the  submission  to  have  been  kept  in  force 
rebus  ipsis  et  factis,  it  was  not  disputed  that  the 
lapse  of  year  and  day  without  prorogation  by  the 
arbiter  would  be  fatal  to  the  vahdit^  of  his  decree. 
The  arbiter  accepted  the  submission  on  Ist  Deo. 
'  1857,  and  of  that  date  appointed  a  meeting  of  the 
parties,  when  the  defender  was^ordered  to  put  in 
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defences.  Various  prooeedings  followed  throttgho 
oat  the  years  1859  and  1860,  but  after  Januaiy 
1861,  nothing  appears  to  have  been  done  in  the 
submission  until  April  1862.  During  this  period 
the  only  prorogation  that  appears  in  the  proceed- 
ings is  dated  29th  June  1859,  when  the  arbiter,  in 
riztne  of  the  powers  oonf erred  on  him,  prorogated 
the  time  for  determining  the  submission  to  S9th 
Jane  1860.  The  question  is  whether,  there  being 
no  other  minute  of  prorogation  appearing  on  the 
iaoe  of  the  proceedings,  the  conduct  of  the  parties 
in  ^ing  on  without  objection  to  litigate  before  the 
sfhiter  was  not  aa  effectual  to  keep  his  jurisdie- 
tkm  in  force  aa  a  written  prorogation  by  him 
woold  have  been.  What  the  parties  did  is  to  be 
foond  in  the  submisaion  process,  and  especially  in 
the  relative  inventory  of  the  pleadings  and  pro- 
ductions and  in  the  orders  and  interlocutors  in 
thecsnse. 

On  the  16th,  and  again  on  the  29th  June  1860, 
to  which  da^  the  arbiter  had  ezi>res8ly  proro^ted 
his  jorisdiciion,  the  prooeediqgs  in  the  submission 
bear  from  the  inventory  to  have  been  borrowed 
b;r  the  pursuer,  Mr  Paul.  A  proof  had  been  allowed 
him  in  August,  but  repeatedly  adjourned  at  his 
nqnest ;  and  prior  to  tne  last  date  of  his  borrow- 
iiu^  up  the  process,  he  had  had  three  diets  of  proof, 
and  on  2d  July  1860,  the  diet  was  adjourned  m  re- 
spect of  his  failure  to  appear.  Then,  on  11th  July 
following,  an  adjourned  diet  was  fixed  for  the  25th, 
when  he  waa  appointed  to  conclude  his  proof  ;  and 
warrant  to  cite  witnesses  was  granted  for  that 
date,  to  which  the  Sheriff,  on  application,  inter- 
poned  his  authority.  Thereafter,  on  the  motion  of 
Mr  Paul,  the  diet  for  hia  proof  was  stfaiA  con- 
tinued tUl  various  dates  in  October,  I^vember, 
ud  December  of  the  same  year ;  and  on  14th 
Jaanary  1861,  a  minute  was  lodged  by  Mr  Paul 
dedanng  his  proof  closed. 

As  the  whole  numbers  of  process,  with  certain 
ezoeptions  not  affecting  the  matter  under  eonside- 
ntion,  had  been  repeatedly  in  the  hands  of  the 
pnrsner,  he  had  ample  opportunity  of  ascertaining 
that  the  only  prorogation  m  the  summons  and  rela- 
tive minute  of  reference  was  that  dated  29th  June 
1899 ;  and.  this  notwithstanding,  he  went  on  with 
his  proof,  under  the  orders  of  the  arbiter,  without 
objection,  and  of  the  date  last  mentioned,  on  the 
cbdng  of  the  pursuer's  proof,  the  defender  Hen- 
derson was  allowed  probation. 

No  procedure  took  ^lace  till  April  1862,  when 
the  ddfeader  stated  ms  willingness  to  renounce 
probation.  On  2d  May  the  arbiter  appointed  a 
meetiiig  to  close  the  record  and  ^t  a  day  for  debate. 
Minntes  were  ^en  lodged  by  both  parties  re- 
ooimcinff  further  probation ;  and  Mr  Paul  and  the 
agent  of  Henderson  agreed  by  minute  (p.  279  of 
grint)  to  hold  record  closed  as  at  11th  June  1860. 
ilie  aibiter  thereupon  held  the  record  closed,  and 
en  the  motion  of  the  pursuer,  parties  were 
appointed  to  give  in  minutes  of  debate.  There- 
after the  whofo  proceedings  were  borrowed  by  the 
parties  with  a  view  to  the  preparation  of  their 
pleadings.  These  were  lodged  in  October  and  De- 
cember 1862  respectively,  and  the  case  being  thus 
ripe  for  judgment,  the  arbiter  mt>oeeded  to  advise 
the  proof  and  pleadings,  no  objection,  as  before 
stated,  Wnff  tuen  to  lus  powers  throushout  the 
whole  perioa  that  intervened  from  29th  <Mine  1860 
till  the  decreet-arbitral  was  issued  in  June  1863. 

Having  regard  to  what  thus  took  place  in  the 
snbnussion,  it  appears  to  me  that  there  is  sufficient 
room  rdm*  tpsis  €tfacU9  for  holding  that  the  juris- 
diction of  the  arbiter  was  prorogated  of  consent 
of  the  parties,  and  that  the  want  of  an  ejLpress 


minute  of  prorogation  by  him  is  not  fatal  to  hii 
decreet.  Arbitration  is  iurisdiction  inter  consen&en- 
tes.  Accordingly,  on  tne  case  of  Fleming  v.  Wil- 
son and  M'Lennan,  7th  Jul^  1827,  refeired  to  by 
the  Lord  Ordinary,  in  which  the  whole  Judges 
wdre  consulted,  it  was  held  by  the  Court  that  the 
conduct  of  the  parties  in  continuing  to  plead  and 
lead  proof  after  the  lapse  of  a  year  amounted  to 
complete  homologation  of  the  proceedings,  **  or 
rather,  to  n>eak  more  correctly,  to  a  prorogation  of 
the  time  tor  pronouncing  decreet-arbitral,"  and 
consequently  that  neither  part^  could  object  to  the 
decreet  so  pronounced.  Certam  of  the  Judges  at 
the  final  advising  of  the  cause  are  stated  to  hav6 
held  that  there  could  be  no  homologation  unless 
it  were  made  out  that  the  party  was  aware  that 
the  submiasion,  which  was  under  a  letter  of  refer- 
ence, did  expire  by  the  lapse  of  a  year.  The  oon- 
duct  of  the  parties,  however,  was  held  in  itself 
enough  to  support  tiie  decreet-arbitral. 

I  have  no  doubt  of  the  sufficiency  in  law  of  such 
a  ground  for  inferring  the  consent  of  parties  to  a 
prorogation  of  jurisdiction,  which  originally  and 
essentially  rests  on  no  other  basis  than  consent. 
The  exercise  of  the  power  to  proro^te  conferred 
by  the  submission  lies  exclusively  with  the  arbiter. 
It  does  not  require  the  consent  of  the  parties.  But 
*it  is  open  to  them,  supposing  the  aroiter  or  the 
clerk  to  have  omitted  tne  form  of  writing  out  the 
usual  minute,  still  to  ^  on  before  him,  and  by 
their  acts  in  so  doiiu;,  give  as  effectual  a  consent 
as  they  might  by  locbing  a  mutual  minute  in  the 
clerk's  hands.  Homologation,  however,  it'is  urged* 
cannot  be  inferred  unless  there  was  knowledge  of 
the  fact  that  the  arbiter  had  not  exercised  his 
power  to  prorogate  in  due  time.  And  such  know- 
ledge in  the  graeral  case,  when  homologation  is 
pleaded,  is  requisite  to  give  efficacy  to  the  plea. 
Whether  in  such  cases  as  the  present  the  same 
principles  are  applicable  may  be  doubted.  But 
supposing  it  to  be  so,  the  knowledge  of  the  parties 
that  no  express  written  minute  of  prorogation 
existed  cannot  but  be  inferred  in  the  circumstances. 
The  whole  proceedings  were  in  their  hands  at 
various  times,  including  the  summons  and  minute 
of  reference,  on  which  Uie  minute  of  reference  was 
written,  which  prorogated  the  time  to  29th  June 
1860,  and  on  which  any  farther  minute  of  the 
kind  might  be  expected  to  have  been  written.  No 
such  minute  was  there,  and  judf;ment  was  taken 
on  the  footing  of  the  arbiters  jurisdiction  being 
as  entire  as  if  there  had  been  prorogation  dulv 
written  out.  A  partv  cannot  be  entitled  in  such 
circumstances,  with  the  means  of  knowing  the  ex- 
act state  of  the  process  in  his  hands,  to  go  on  with 
the  cause,  and  then  attempt,  when  judgment  goes 
out  against  him,  to  repuoiate  the  proceedings  as 
havinff  been  taken  coram  rumjudke.  Even  in  the 
case  of  judicial  procedure  this  principle  has  been 
acted  on.  A  process  had  fallen  asleep  and  re- 
quired to  be  wakened,  but  no  summons  of  waken- 
ing was  raised.  This  notwithstanding,  the  pro- 
ceedings in  the  cause  having  been  renewed  utsr 
the  lapse  of  two  years,  an  objection  to  their  valid- 
ity was  subsequently  taken,  but  was  repelled. 
Ferrier  v.  Roes,  7th  March  1833.  The  around  on 
which  the  Court  proceeded  is  thus  stated  by  Lord 
Balgray— "  A  process  of  wakening  is  a  mere  acces- 
sory process.  A  simple  letter  bv  the  parties  con- 
senting to  waken  is  enoueh.  And  their  consent 
may  be  as  validly  adhibited  rebus  ipsis  ei  factis  as 
b^  writing."  I  think  the  principle  of  that  deci- 
sion, whidi  was  fully  recognised  in  the  subse- 
Suent  case  of  Creighton  v.  Ranken,  which  went  to 
tie  House  of  Lords,  applies  to  such  cases  as  the 


Digitized  by 


Google 


182 


The  Scottish  Law  Reporter, 


[Feb. 


present,  and  corroborates  the  authority  of  the  de- 
cision, if  it  required  support,  in  Fleming  v.  Wilson 
and  M'Lellan,  already  mentioned.  For  these  rea- 
sons I  cannot  think  that  the  Lord  Ordinary  has 
erred  in  repelling  this  ground  of  reduction. 

The  remaining  reason  of  reduction  is  that  the 
whole  matterd  submitted  have  not  been  deter- 
mined by  the  decreet-arbitral ;  but  on  this  ques- 
tion I  ofrer  no  opinion  at  present,  being  aware  that 
the  Court  is  equally  divided  on  the  point,  which 
will  render  some  further  procedure  necessary  for 
its  final  decision. 

Lord  BsNHOLMB— The  opinion  which  has  just 
been  delivered  so  completely  coincides  with  my 
own  that  I  shall  only  nu&ke  this  observation.  The 
jurisdiction  of  a  judge  stands  on  a  different  footing 
from  the  jurisdiction  of  an  arbiter.  I  can  imagine 
cases,  and  I  think  I  have  known  at  least  one  case, 
where  the  objection  that  parties  had  mistaken 
their  judge,  as  that  the  cause  had  been  decided  by 
a  wrong  Lord  Ordinary,  would  be  held  to  be  a  mis- 
take amounting  to  a  nullity.  Slighter  mistakes 
may  be  cured  by  the  parties  taking  no  objection  or 
by  being  expressly  waived,  but  a  radical  objection, 
as  that  the  decree  was  pronounced  a  non  tmojvdice^ 
{(oes  deeper,  and  nullities  the  proceedings.  The 
jurisdiction  of  an  arbiter  is  different,  l^causeit 
rests  entirely  on  the  consent  of  the  parties,  and 
havitur  been  constituted  by  that,  it  may  be  con- 
tinued in  the  same  way.  The  true  basis  on  which 
his  jurisdiction  rests  is  held  to  be  an  acquiescence 
in  and  consequent  prorogation  of  a  jurisdiction  in 
itself  limited  to  him.  Accordingly,  it  is  difficult 
to  see  how  such  consent  could  l9e  given  without 
knowledffe  by  the  parties,  proved  or  presumed. 
Now,  I  think  the  wholesome  doctrine  on  this  point 
to  be,  that  parties  must  be  presumed  to  nave 
known  when  it  was  possible  tor  them  to  know. 
The  question,  therefore,  is  not  to  put  the  one  party 
to  prove  that,  but  rather  for  tne  other  party  to 
prove  that  it  was  impossible  for  him  to  have 
known.  That  is  the  wholesome  presumption.  In 
the  situation  in  which  the  pursuer  was,  it  was  his 
duty  to  make  himself  acquainted  with  the  state  of 
matters,  imd  he  was  not  entitled  to  go  on  in  igno- 
rance, which  was  plainly  voluntary  on  his  part,  as 
he  might  easily  have  discovered  that  the  jurisdic- 
tion had  expired. 

Lord  Nbavbs — I  am  of  thesame  opinion.  It  occurs 
to  me  that  this  is  the  first  time  that  this  question  has 
been  decided.  I  think  that  the  oondnot  of  parties 
in  continuing  to  plead  before  the  arbiter  after  the 
limit  fixed  by  the  submission  was  passed  must  be 
regarded  raUier  as  a  proof  that  that  was  not  in- 
tended to  be  the  limit  of  the  submission,  but  that 
it  should  oontinne  to  exist.  The  case  of  Wilson  v. 
Fleming  and  M*Lellan  was  a  special  one  ;  and  the 
general  question  which  we  are  now  deciding  did  not 
arise  purely  in  it.  I  agree  in  the  result  reached 
bpr  ^onr  Lordships  ;  but  I  have  a  difficulty  in  de- 
ciding under  what  categoiy  the  case  falls.  If  this 
is  to  De  regarded  as  a  ease  of  homologation,  it  is 
diffioalt  to  get  over  the  allegied  ignoranoe  of  the 
party  and  the  offer  made  by  hun  to  prove  that  he 
did  not  know  that  the  submission  nad  not  been 
duly  prorogated.  If,  again,  we  look  upon  it  as  a 
case  of  proportion  of  consent,  the  difficulty  is  that 
the  only  act  inferring  consent  oocursat  a  time  when 
the  submission  had  already  expired,  so  that  that 
act  would  be  a  revival  and  not  a  prorogation  of 
the  snbmission.  I  think  the  true  ground  of  deci- 
sion is,  that  the  conduct  of  the  party  towards  Ms 
opponent  in  a  matter  where  consent  is  everything 
was  of  sudi  a  kind  as  to  raise  a  personal  bar  a^inst 
his  now  stating  the  objection  tbat  the  submission 


had  expired.  It  was  his  duty  to  ascertain  what  the 
state  of  matters  was,  and  he  must  be  presumed 
to  have  done  so,  and  as  he  continued  to  plead  be- 
fore'the  arbiter,  we  will  not  now  inquire,  and  can- 
not listen  to  his  all^tion  that  he  knew  nothing  of 
the  expinr  of  the  subnussion. 
Lord  Justick-Clerk— F  concur. 
The  following  interlocutor  was  pronounced  :— 
*' Edinburgh,  26<A  January  1867.— The  Lords 
having  heard  oounsel  on  the  reclaiming  note  for 
W.  A.  Paul,  pursuer,  against  Lord  Ormidsle's 
interlocutor  of  9th  February  1866,  sustaining  the 
defences  and  assoilzieing  the  defender— Recaltn  Aoe 
iUUu  the  interlocutor  complained  of:  Repel  the 
reasons  of  reduction  embraced  in  the  first,  second, 
third,  and  fifth  pleas  in  law  for  the  pursuer : 
Further  repel  the  reasons  of  reduction  embraced 
in  the  sixtn  plea,  in  so  far  as  it  is  founded  on  the 
allegation  that  the  decreet-arbitral  is  in  whole  or 
in  part  ultra  vires  of  the  arbiter,  or  ultra  fine* 
campromisn:  Quoad  ultra,  in  respect  the  Court 
ia  equally  divided  in  opinion  on  the  remaining 
reason  of  reduction,  as  embraced  in  the  fourth  ana 
sixth  pleas,  that  the  decreet-arbitral  does  not 
exhaust  the  reference,  and  is  therefore  ineffectual 
and  void.  Appoint  the  cause  to  be  heard  before 
the  Judges  of  this  Division,  with  the  addition  of 
three  Judges  of  the  First  Division,  upon  the  ques- 
tion whether  ^e  last  mentioned  reason  of  fcmIuc- 
tion  ought  to  be  sustained  or  repelled  :  Appoint 
printed  copies  of  the  papers  to  be  laid  before  the 
Jud^  of  the  First  Division,  witba  view  to  the 
hearmg  of  one  counsel  on  each  sidoon  the  said 
reason  of  reduction ;  reserving  in  the  meantime 
all  questions  of  expenses. 

*'JOHNlNOLia,/.P.i>." 

Agent  for  Pursuer— Thomson  Paul,  W.S. 
Agents  for  Defender— J.  ft.  A.  Peddie,  W.S. 


Saturday^  Jan.  26. 
FIRST  "dTvISION, 

INGLIS  AND  BOW  V.  SMITH  AND  AIKMAN. 
Arreiftmemt^Breachr- Contempt   of    Court — Com- 
plaint—  Competency,      I.   Oircumstanoes   in 
which  held  tnat  a  breach  of  arrestment  was 
not  punishable  as  a  contempt  of  Court    2.  A 
prayer  for  decree  for   expenses  caused  by  a 
breach  of  anrestment  cannot  be  competently 
included  in  a  petition  and  complaint  to  the 
Ckrart  for  contempt. 
This  was  a  petition  and  compUdnt  at  the  m- 
stance  of  Inglis  ft  Bow,  ship  a^nts  and  commis- 
sion merchants  in  Glasgow,  with  concurrence  of 
the  Lord  Advocate,  against  Norval  Smith,  master 
of  the  ship  Julia  Lan^ey,  and  Thomson  Aikman, 
shipbroker  in  Glasgow,  agent  for  the  charterers  of 
saicl  vessel.    The  ]Mtitioner8  complained  that  the 
respondents  had  committed  a  breach  of  arrestment 
and  a  contempt  of  Court.    The  Julia  Langley  was 
partly  owned  by  William  Miller  Madean,  ship 
and  commission  agent,   St  John's,   New  Bruns- 
wick, who,  as  the  petitioners  alleged,  was  their 
debtor  to  the  extent  of  £694,  13s.  3d. ;  and  on 
6th  December  1866  the  ship  was  arrested  in  the 
harbour  of  Glasgow  on  the  dependence  of  an  ae- 
tion  which  the   petitioners  had   raised  agamat 
Maclean   for  recovery  of  their  debt.     Notwith- 
standing this  arrestment,  the  ship  was  removed 
on  8th  December  to  the  Tail  of  tne  Bank,  near 
Greenock,  whither  she  was  followed  by  the  peti- 
tioners' messenger,  and  dismantled.      The  peti- 
tioners  had  in  this  way  incurred  an    expense 
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of  £19,  10s.  lid.  ;  and  they  prayed  the  Court 
totind  that  the  respondents  had  been  guilty  of 
contempt  of  Court  and  breach  of  arrestment, 
and  in  respect  thereof,  '*to  fine  and  amerciate 
the  said  iforval  Smith  and  Thomson  Aikman, 
both  and  each  or  one  or  other  of  them,  in  the 
sum  of  £100,  or  such  other  sum  as  your  Lord- 
ships may  determine  ;  or  to  inflict  such  other 
censure  or  punishment  as  in  the  discretion  of 
your  Lordships  shall  seem  just ;  as  also,  to  find 
the  said  Norval  Smith  and  Thomson  Aikman, 
jointly,  or  one  or  other  of  them,  liable  to  pay  to 
the  petitioDers  the  amount  of  expenses  to  which 
the  petitioners  hsTe  been  put  by  and  throuffh  the 
act  oomplained  of,  in  order  to  deter  the  said  Ner- 
val Smith  and  Thomson  Aikman,  and  others,  from 
committing  the  like  offeuce  in  time  coming;  and 
further  to  find  the  said  Norval  Smith  and  Thom- 
son Aikman  liable  in  the  expenses  of  this  petition 
and  complaint,  and  of  all  the  proceedings  to  follow 
hereon. ''^ 

The  respondents  lodged  answers  to  the  petition, 
in  which,  after  narrating  certain  nesotiations  and 
correspondence  whidi  they  had  had  with  the 
petitioners*  agents  with  the  view  of  loosing  the 
arrestments,  they  stated  that  no  breach  of  the 
arrestment  had  been  committed  ;  that  the  ship  had 
been  taken  to  Greenock  solely  for  convenient 
loading ;  and  that  there  was  no  attempt  or  inten- 
tion to  take  her  out  of  the  jurisdiction  of  the 
Court  until  the  arrestments  were  loosed.  The^ 
also  stated  that  they  believed  they  had  the  peti- 
tioners' consent  to  take  the  vessel  down  the  river 
as  they  did. 

YouNa  and  M'Lenkav  were  heard  for  the  peti- 
tioners. 

Soligitor-Gens&al  and  Giffobb  for  the  re- 
spondents. 

In  the  course  of  the  discussion  a  question  arose 
as  to  whether  it  was  competent  in  such  an  appli- 
cation as  the  present  to  pray  for  decree  for  the  ex- 
penses to  which  the  petitioners  had  been  put  in 
consequence  of  the  breach  of  arrestment  alleged. 

The  respondents  aroued  that  this  was  a  civil 
debt  whicn  could  not  be  recovered  by  means  of  a 
petition  and  complaint ;  and,  besides,  the  proceed- 
mg  may  torn  out  to  have  been  unjustifiable,  in 
which  case  the  petitioners,  instead  of  reooverinff 
thui  sum,  will  be  liable  in  damages.  The  case  of 
Bell  V.  Jamieson,  24th  June  1848,  10  D.  1413,  was 
referred  to. 

The  Court  took  time  to  consider  their  judg- 
ment^ which  was  to-day  delivered  hy^ 

The  LoHD  President— This  application  is  not 
of  a  usual  kind.  I  don't  recollect  an  application 
praying  the  Court  to  inflict  punishment  for  breach 
of  arrestment  on  the  ground  of  its  being  a  con- 
tempt of  Court.  Such  applications  founded  on 
breatich  of  interdict  are  common  enough.  I  don't 
mean  to  say  that  a  person  is  entitled  to  violate  an 
arrestment —far  from  it.  There  is  a  statute  about 
breach  of  arrestment,  but  it  does  not  make  it  a 
contempt  of  Court.  Breach  of  arrestment  is  not 
quite  parallel  with  breach  of  interdict.  A  party 
obtains  a  warrant  to  arrest  on  his  own  applica- 
tion and  as  a  matter  of  course.  However,  I  am 
vray  far  from  saying  that  breach  of  an  arrestment 
should  not  be  pumshed,  and  I  am  very  far  from 
giving  any  countenance  to  the  aigament  of  the 
respondents  that  they  were  entitled  to  remove  the 
ship  from  Glasgow  notwithstanding  the  arrest- 
ment, provided  they  did  not  remove  it  beyond  the 
jurisdiction  of  the  Court,  or  more  than  three  miles 
from  the  coast.  The  warrant  and  arrestments 
were  regular  and  in  the  usual  form ;  and  to  Bay 


that  a  person  is  entitled  to  remove  an  arrested  ship 
as  he  pleases,  notwithstanding  an  arrestment,  is 
altogetner  out  of  the  question.  That  contention 
is  quite  new  to  me,  and  I  think  it  was  new  to  the  ' 
respondents  themselves  ;  for  I  don't  think  it  was 
on  that  ground  that  they  proceeded.  If  they  had 
proceeds  on  that  ground,  they  would  have  been 
m  a  much  worse  position  than  I  think  they 
are.  But  an  arrestment  is  farther  diBtinguishable 
from  an  interdict  in  this  respect,  that  it  is  a 
matter  which  is  every  da^  made  the  subject  of 
arrangement  as  to  how  far  it  is  to  be  insisted  in  or 
relaxM ;  and  when  we  come  to  deal  with  an 
application  for  pumshment  for  breach  of  it,  it  is 
material  to  inquire  whether  an^hing  has  been 
done  by  the  parties  with  this  view.  I  think  in 
this  case  it  is  clear  that  there  had  been  a  commun- 
ing betwixt  the  parties,  and  if  it  does  appear  that 
there  was  even  a  misunderstanding  on  this  sub- 
ject, it  would  be  very  difficult  to  discover  any 
criminality.  I  think  the  import  of  the  commun- 
ings was  that  there  was  reason  for  the  respond- 
ents believing  that  they  had  right  to  do  what 
thev  did.  S^urity  had  been  offered  for  the  debt 
said  to  be  due,  and  there  was  correspondence  with 
a  view  to  getting  the  arrestment  loosed.  I  don't 
think,  therefore,  that  there  was  here  any 
criminality  which  calls  for  pumshment,  or 
that  we  can  treat  these  parties  as  criminals. 
On  the  other  hand,  I  think  there  is  a  demand 
made  here  which  is  inconipetent.  It  may  be  the 
case  that  the  vessel  having  oeen  taken  to  Greenock 
may  have  caused  expense  to  the  petitioners,  but 
that  is  a  part  of  the  expense  whicn,  if  they  gun 
their  cause,  they  will  get.  If  they  don't  ffain  it, 
it  is  an  en>ense  which  they  are  not  entitled  to  re- 
cover. The  opinion  of  the  Court  on  the  whole  is, 
that  we  should  dismiss  this  complaint,  and  find 
neither  party  entitled  to  expenses. 

Agents  for  Petitioners — Morton,  Whitehead, 
k  Greig,  W.S. 

Agent  for  Bespondents — John  Boss,  S.S.C. 

PET. — ^HAMILTON. 

EntaXL—Exea'mbUmr-'ll  and  12  Vict.,  r,  36.  Held 
that,  in  order  to  warrant  an  excambion  of  en- 
tailed lands  under  11  and  12  Vict.,  c.  36,  it 
was  essential,  under  section  5  of  that  Act, 
that  there  should  be  produced  the  consents  of 
the  three  next  heirs  of  entail  at  the  date  of 
presenting  the  petition,  as  well  as  at  the  date 
of  the  consents  oeing  executed. 

In  this  application  by  Captain  Hamilton  of 
Dalzell  for  leave  to  excamb,  a  preliminary  point 
was  raised  as  to  the  sufficiency  of  the  consents, 
which,  as  it  was  of  some  general  importance, 
and  not  free  from  diffi<Ailty,  the  Lord  Ordinary 
(Mure)  reported  for  decision.  The  point  was  thus 
explained  in  the  Lord  Ordinary's  note  : — 

**  It  is  raised  under  the  5th  section  of  the 
statute  11th  and  12th  Victoria,  cap.  36,  which 
seems  to  require  that  the  heirs,  on  whose  consents 
an  excambion  may  be  made  in  such  a  case  as 
the  present,  must  be  those  who  are  the  three 
nearest  heirs,  both  at  the  date  of  the  consents,  and 
at  the  date  of  presenting  the  applicatioiL  In  the 
present  case  the  consents  were  not  produced  with 
the  petition,  as  the  statute  does  not  require  this 
to  be  done  ;  and  it  was  probably  omitted  in  con- 
sequence of  one  of  the  nearest  heirs,  Mr  George 
Hamilton  Lawson,  being  then  on  foreicn  service. 
A  considerable  time  having,  however,  elapsed  be- 
tween the  date  when  the  application  was  pre- 
sented  and  the  remit  to  the  reporter,  it  appears 
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that  in  the  meantime  Mr  Hamilton  Lawson  died, 
without  bavins  executed  any  deed  of  oonaent,  and 
that  a  nearerneir  had  also  been  bom.  So  that 
if  thp  statute  is  to  be  read  as  requiring  that  the 
heirs  who  consent  must  be  those  who  are  the 
nearest  in  existence  at  the  date  both  of  the  appli- 
cation and  of  the  consents,  it  will  be  impossiDle 
for  the  petitioner  to  can*y  through  the  excam- 
"  bion  under  the  present  petition. 

The  only  case  to  which  the  Lord  Ordinaiy  was 
referred,  as  bearing  upon  the  question,  is  that  of 
Burton,  noted  in' Mr  Duncan's  "Manual,"  p.  347, 
and  reported  in  13  D.  p.  40,  but  not  upon  the 
point  now  raised.  In  that  case  a  nearer  heir  was 
C)om  between  the  date  of  the  remit  to  the  reporters 
and  the  date  when  the  tutor  ad  litem  to  one  of  the 
nearest  heirs  in  existence  at  the  date  of  the  appli- 
cation executed  a  deed  of  consent  as  tutor  of  that 
heir.  In  that  state  of  matters,  the  Court,  before 
disposing  of  the  case,  granted  warrant  f or  ser^nng 
the  petition  on  the  second  son  of  the  petitioner  ; 
and  a  tutor  ad  litem  having  been  appointed  to  him, 
who  executed  a  deed  of  consent  on  his  behalf,  the 
prayer  of  the  petition  was  n^nted. 

Had  the  circumstances  of  this  case  been  substan- 
tiaUvthe  same  as  those  in  that  of  Burton,  the 
Lord  Ordinary  would  not  have  taken  it  to  report. 
But  it  is  to  be  observed,  that  although  in  that 
case  a  nearer  heir  was  bcnn,  after  the  petition 
was  presented,  for  whom  a  consent  was  given,  the 
heirs  who  were  the  nearest  at  the  date  of  the  ap- 
plication were  all  of  them  still  in  life,  and  had  all 
executed  consents  to  the  excambion.  So  that  the 
Court  had,  in  that  case,  the  consents  of  the  heirs 
who  were  the  nearest  heirs  at  both  of  the  dates 
mentioned  in  the  5th  section  of  the  statute,  as  well 
as  of  the  heir  subsequently  bom  ;  whereas,  in  the 
present  case,  the  consent  of  one  of  the  three 
nearest  heirs  at  the  date  of  the  application  cannot 
now  be  obtained. 

There  is  a  subeidiaiy  point  raised  as  to  the  form 
of  the  deeds  of  consent — viz.,  whether  it  is  neces- 
sary, under  the  provisions  of  the  Act  of  Sederunt, 
to  set  forth  the  terms  of  the  destination  cul  longum 
in  the  consents.  The  Lord  Ordinaiy  is  disposed 
to  think  that  this  Ib  not  imperative,  and  that  it  is 
sufficient  if  enough  of  the  destination  is  inserted 
distinctly  to  identify  the  entail,  and  this,  he  un- 
derstands, has  been  done  in  the  present  case." 

After  hearing  counsel  for  the  petitioner,  the 
Court  held  that  they  could  not  get  over  the  diffi- 
culty, and  remitted  to  the  Lord  Ordinary  to  give 
effect  to  the  objection  under  section  5  of  the  Act. 

It  was  mentioned  that  the  subsidiary  difficulty 
referred  to  at  the  close  of  the  Lord  Ordinary's  note 
might  have  been  overcome,  bat  it  was  recom- 
mended that,  in  the  event  of  a  new  petition  being 
presented,  it  should  be  avoided. 

Counsel  for  Petitioner— The  Lord  Advocate  and 
Mr  Pyper.    Agents— Hamilton  k  Kinnear,  W.S. 

STEVENSON  AND  OTHERS  V,  BIOGART. 
Property — Servitude  —  JRoad — Boundary  WaU — 
Hedge,  Held  (1)  that  a  person  had  a  right  of 
servitude  over  a  road ;  (2)  that  he  was  entitled 
to  perform  operations  on  the  rood  for  the  pur- 
pose of  repairing  it,  but  not  so  as  substantially 
to  alter  its  nature  or  level  to  the  prejudice 
of  his  nei^bour  ;  (3)  that  he  was  not  en- 
titled at  his  own  hand  to  diff  trenches  in  the 
road  for  gaspipes,  but  that  this  having  been 
done,  he  coma  not  be  ordained  at  the  instance 
of  an  adjoining  proprietor  to  remove  the 
pipes  ;  (4)  that  ne  was  entitled  to  make  open- 
ings in  a  wall  running  along  the  side  of  the 


road  for  the  purposes  of  aooeesto  his  own  pro- 
perty, with  or  without  gates,  but  that  he  was 
not  entitled  to  make  such  openings  in  a  part 
of  the  wall  separating  his  property  from  that 
of  his  neighbour,  so  as  to  give  access  to  his 
neighbours  property ;   (5)  that  he  was  en- 
titled to  take  down  any  portion  of  the  said 
wall  for  the  purpose  of  enabling  him  to  erect 
offices  on  his  own  ground  ;  (6)  that  he  was  en- 
titled to  insist  that  a  hedge  on  the  side  of  the 
road  should  not  be  aUowed  to  protrude  so  as 
to  interfere  with  his  full  use  of  the  road,  but 
was  not  entitled   at  his    own  hand   to  cut 
down  the  hedge  to  any  greater  extent ;  and 
(7)  that  a  party  having  a  servitude  over  a  road 
was  not  entitled  without  consent  to  erect  a  gate 
on  the  road  at  its  junction  with  a  parish  rmuL 
This  is  an  action  of  declarator  and  interdict  at 
the  instance  of  Mr  Stevenson,  the  minister  of 
Dairy,  and  Captain  Blair  of  Blair,  with  consent  of 
Mr  M'Cosh    of    Merksworth,   writer   in  Dairy, 
against  Mr  Thomas  Biggart,  woollen  manufacturer, 
Dairy.     The  questions  betwixt  the  parties  were 
of   a  very  trifling   nature,   although    they  had 
given  rise  to  considerable  litigation.     They  had 
reference  to  an  alleged  interference  on  the  part  of 
the  defender  with  a  road,  a  wall,  a  hedge,  and  a 
ditch  in  the  neighbourhood  of  the  fflebe  of  Dairy 
parish,  and  of  the  property  of  the  defender.     The 
Lord  Ordinary  (Kiiiloch)  pronoimced,  after  a  long 
proof,  an  interlocutor  in  which  he  "  Finds  and  de- 
clares that  the  defender,  Thomas  Biggart,  has  a 
riffht  of  servitude  over  the  road  libelled  for  its 
whole  extent,  from  the  parish  road  from  Dahy  to 
Blair  westward  to  the  point  A  on  the  plan  referred 
to  in  the  summons,  to  the  effect  of   obtaining 
access  thereby  to  his  property,  lyinc  to  the  south- 
ward of  the  same :  Finds  and  declares  that  ^the 
said  defender  was  and  is  entitled  to  make  openings 
in  the  wall  runninc  along  the  said  road  on  the 
northward  of  his  said  property,  for  the  porpoee  of 
obtaining  access  to  his  said  property,  with  or  with- 
out gates  :  Further,  finds  and  declares  that  the 
said  defender  was  and  is  entitled  to  take  down 
the  said  wall  to  such  an  extent  as  to  enable  him 
to  erect  offices  or  other  buildincs  on  his  own  pro- 
perty, on  the  line  of  the  said  wall :  Finds  and 
declares  that  the  wall  to  the  southward  of  the 
dcf ender|s  property,  so  far  as  it  does  not  ran  along 
the   said  road,   hieing   that   part  of    it  running 
from  the  point  A  westward  to  the  point  B  on 
the  foresaid  plan,  is  a  march  fence  between  the 
defender's  property  and  the  manse  ground  to  the 
northward,  and  that  the  defender  is  not  entitled, 
at  his  own  hand,  to  make  an  openins  in  or  other- 
wise affect  this  portion  of  the  said  wul :  Finds  and 
declares  that  the  defender  was  not  and  is  not  en- 
titled, without  consent  of  the  road  trustees,  to 
open  any  part  of  the  parish  road  &om  Dairy  to 
Blair,  for  the  purpose  of  laying  pipes  or  other- 
wise ;  but  finds  no  sufficient  ground  on  which  to 
ordain  him,  at  the  instance  of  the  present  pur- 
suers, to  take  up  and  remove  any  gaspipe  laid  by 
him :  Finds  and  declares  that  the  defender  was 
not  and  is  not  entitled  to  lay  slag  or  other  mate- 
rials on  the  said  servitude  road,  to  the  effect  of 
substantially  altering  the  nature  or  level  of  the 
road  ;  but  hnds  no  sufficient  ground  for  ordaining 
him,  at  the  instance  of  the  present  pursuers,  to 
take  up  and  remove  the  materials  laia  by  him  on 
the  road :  Finds  and  declares  that  the  defender 
was  not  and  is  not  entitled,  at  his  own  hand,  and 
without  the  consent  of  the  pursuer,  the  Reverend 
Robert  Stevenson,  to  cut  the  hedge  lyin^  on  the 
northward  of  the  said  servitude  road :    Fmds  and 
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declares  that  the  punmera  are  not  entitled,  with- 
out the  oonsent  ot  the  defender,  to  erect  a  gate 
acroM  the  said  servitude  road :  Reserves  to  all 
concerned  their  ri^t  to  apply  to  the  Judge  Ordi- 
nuyoftbe  bounds,  to  obtain  his  authority  for 
mending  the  said  road,  or  cutting  the  said  hedge, 
or  performinff  any  necessary  operations  thereon, 
SI  to  which  wenr  may  not  be  agreed :  And  to  any 
farther  effect  tnan  may  be  comprehended  in  the 
before-written  findings,  dismisses  the  action,  and 
decems :  Finds  the  defender  entitled  to  expenses, 
■abject  to  modification  ;  allows  an  aooount 
thereof  to  be  lodged  ;  and  remits  to  the  auditor 
to  tax  the  same,  and  to  report.*'  In  reference  to 
the  reservation,  the  Lord  Ordinary  said  in  his  note 
that  "  he  trusts  that,  after  the  sedative  adminis- 
tered by  the  present  process,  this  reservation  may 
bepnustieally  inoperative." 

The  pursuers  rrolaimed. 

Fbasks  and  Watson  were  heard  for  them. 

YouNO  and  Marshall  for  the  defender. 

At  advising. 

Lord  pRgsii>BNT — This  is  an  action  at  the  in- 
Btuioe  of  Mr  Stevenson,  as  minister,  and  Captain 
Blair,  as  superior,  and  owner  of  the  solum  of  a 
certain  road,  and  Mr  M'Coeh,  as  having  an  inte- 
rest in  the  matter,  against  Mr  Biggart,  in  respect 
of  certain  operations  in  regard  to  a  wall,  and  a 
road,  and  a  nedge,  and  as  to  right  to  a  gate.  It 
ii  anibrtunate  that  there  shoula  have  been  so  much 
fitigatiou  about  such  little  matters,  for  it  is  cal- 
calated  to  make  sores  which  it  is  difficult  after- 
wards to  heal.  It  appears  that  Mr  Biggart 
acquired  a  fen  of  the  liuids  which  now  belong  to 
him,  an  extract  from  which  we  have  in  Art.  Z  of  the 
Revised  Condescendence,  and  it  gives  him  a  cer- 
tain pece  of  propertv,  bounded  in  certain  direc- 
tions ;  but  the  boundary  that  we  have  nudnlv  to 
do  with  at  present  is  the  northern  boundary  of  his 
fen,  and  the  northern  boundary  of  his  feu  is  "  the 
road  after-mentioned,  leading  to  the  manse  offices, 
on  the  north  parts,  tcwether  with  the  use  and 
privilege  of  the  said  road  leading  from  the 
loresaid  parish  road  to  the  manse  offices ;  and 
^th  power  to  the  said  Thomas  Biggart,  at 
his  own  expense,  to  make  the  fence  on  the 
northmost  side  of  the  ground  disponed  to  him 
in  a  straight  line  from  the  parish  road  till  it 
terminates  at  the  manse  offices,  the  servitude 
road  being  to  be  left  at  least  twelve  feet  in  width 

at  the  termination,   which  is  to  be yards  or 

thereby  from  the  west  end  of  the  manse  bam." 
Thii  road,  which  is  referred  to,  appears  to  have 
been  used  as  a  road  to  the  manse  oifaces.  It  was 
originally  apparently  a  part  of  a  field  which  had 
been  let ;  it  wa«  no  part  of  the  original  glebe  or 
manse  grounds  designed  to  the  minister;  but 
when  it  was  part  of  the  field  it  seems  to  have  been 
used  as  a  road  to  the  minister's  manse  offices, 
and  as  such  it  is  described  in  this  deed,  which 
flives  Mr  Biggart  a  servitude  over  that  road,  and 
it  would  appear  tiiat  the  minister  had  also  a  toler- 
•nee  or  servitude  over  it  to  his  manse  offices. 
There  appears  to  have  been  a  fence  along  the  north 
side  of  tne  cround  acquired  by  Mr  Biffgart ;  and 
it  appears  also  that  tnere  was  a  hedge  on  the 
toatn  side  of  the  manse,  but  the  fence  to  the  north 
of  Mr  Biggart's  property  is  not  said  to  be  the 
boundary  of  that  property.  His  property  is 
bounded  bv  a  road,  and  as  the  roaa  was  to  the 
north  of  that  fence,  I  apprehend  that  that  fence 
was  on  Mr  Biggart's  feu.  Then  Mr  Biggart  had 
permissiott  to  make  a  straighted  line,  and  that 
Btraighted  line  came  in  place  of  the  former  one, 
and  made  the  road  to  the  edge  of  the  field  straight ; 


but  I  apprehoid  that  after  the  making  of  that 
straightening  the  road  was  still  the  boundary  of 
Mr  BifiKart's  feu.  It  appears  that  some  time 
after  Mr  Biggart  acquired  this  feu  a  transaction 
was  entered  mto  whereby  he  sold  or  save  up  a 
small  part  of  it  towards  the  west  end  to  the 
heritors,  with  a  view  to  be  added  to  the  manse 
grounds,  and  for  that  the  heritors  paid  a  sum  of 
£24,  I  think,  and  undertook  •  to  build  a  wall  from 
a  certain  point  to  a  certain  other  point.  It  is  so 
described,  and  was  ninetv-four  yards  in  length. 
That  wall  was  built  by  the  heritors,  and  there  is 
another  wall  built  by  Mr  Biggart  himself,  which 
straiffhted  his  line,  and  whionwas  a  continuation 
of  what  was  built  by  the  heritors  in  the  same  line. 
There  seems  to  be  a  differenoe  among  the  wit- 
nesses as  to  which  was  built  first ;  but  I 
don't  think  it  signifies  which  was  built  first, 
because  it  is  quite  plain  that  whichever  was 
built  first  it  was  intended  at  the  time  of  the 
building  that  there  should  be  a  continuation  in 
that  particular  line,  and  it  must  have  been  lined 
out  previously.  Mr  Bigsart  having  built  that 
wall  with  a  continuationf  rom  the  point  at  which 
the  heritors  stopped,  matters  appeared  to  be  so  far 
completed,  but  Mr  Biggart  afterwards  built  a 
house  upon  his  property,  and  made  an  entrance  to 
that  house  at  the  comer  where  this  servitude  road 
joined  the  parish  road,  and  certain  alterations 
were  made  upon  the  wall  he  had  built  so  as  to 
suit  it  for  the  house  he  had  erected.  It  appears 
that  he  also  had  a  mill  on  the  other  side  of 
the  x>^rish  road,  and  that  he  brought  gaspipes 
from  the  mill  to  his  house  under  the  parish 
road,  and  apparently  under  a  portion  of  the 
servitude  roM^  though  that  is  a  matter  which 
some  of  the  witnesses  seemed  to  doubt,  but  I 
think  it  is  so.  If  it  is  under  any  part  of  the  ser- 
vitude road,  it  must  be  a  very  infinitesimal  portion 
of  it.  Mr  Bigeart  also  erected  offices  entering 
from  the  servitude  road,  and  built  the  wall  of  the 
offices  upon  the  site  of  the  wall  he  had  made  as  a 
straightinff  wall,  and  these  offices  were  in  the 
form  of  Sie  two  gables  coming  up  to  the  road, 
there  being  a  recess  between  these  off  the  road.  It 
appears  that,  some  time  ago,  Mr  Biggnrt  thought 
tnat  the  hedge  on  the  south  side  ^  the  manse 
srounds,  and  the  trees  that  were  apparently  in  the 
hedge — for  there  appears  to  have  oeena  hedge- 
row, as  I  understand  it — were  encroaching  upon 
the  road,  and  interfering  with  his  passage  along 
that  road,  which  was  not  a  broad  one — -10  or  l2 
feet  broatl  or  thereabouts — and  he  cut  branches 
from  these  trees,  and  he  also  cut  that  side  of  the 
hedge.  This  appears  to  have  attracted  notice 
and  ^ven  offence  to  the  heritors,  and  they  had  a 
meetmg,  which  the  minister  attended,  at  which 
they  stated  they  had  objections  to  this,  and  they 
thought  it  necessary  to  remonstrate  and  to  take 
some  steps  about  it.  It  appears  that  Mr  Biggart 
idso  performed  some  operations  on  the  road.  He 
led  to  the  road  sllUf  and  stuff  which  was  intended 
to  be  metal  for  the  road,  and  it  is  said  that  in 
doing  so  he  filled  up  in  certain  places  a  ditch 
which  was  on  the  side  of  the  road  next  the  manse 
ground,  which  prevented  the  water  from  run- 
ning as  usual,  and  interfered  with  its  passa^  into 
the  drain,  the  result  being  that  some  portions  of 
the  manse  grounds  were  flooded.  It  does  appear 
that  Mr  Biggart's  ground  was  on  a  higher  level 
than  the  manse  ground.  I  think  that  is  the  fair 
import  of  the  evidence,  and  that  the  road,  before 
it  was  made  a  road,  was  a  continuation  of  the  same 
cround,  sloping  towards  the  manse  ground.  It 
has  always  done  so,  more  or  leasp^so  that  the 
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water  which  fell  on  the  surface  of  the  road  flowed 
towards  the  manse  ground,  or  the  ditch  that  was 
at  the  foot  of  the  hedge.  Parties,  I  think,  mainly 
qnarrelled  about  the  cutting  of  the  hedge,  and  it 
was  thought  proper  to  resort  to  law  about  this 
matter.      Some  proceedings  seem  to  have  taken 

glace  in  the  Sheriff  Court,  which  I  don^t  think 
ave  much  bearing  here,  but  this  action  is  brought 
before  us  at  the  instance  of  Mr  Stevenson,  the 
minister,  and  Mr  Blair,  the  party  to  whom  the 
solum  of  the  ground  belong  and  who,  I  suppose, 
is  the  principal  heritor  m  the  pansh,  and  Mr 
M^Oosh,  who  also  has  an  interest  as  superior. 
They  complain  of  all  these  things  done  by  Mr 
Biffgart,  and  they  complain  of  some  things  which 
I  do  not  think  they  have  followed  out  in  argument, 
to  us  at  least.  It  was  explained  that  in  making 
his  approach  gate  he  made,  as  one  witness  said, 
the  servitude  road  look  as  if  it  belonged  to  him. 
I  don't  think  that  a  very  great  ground  of  com- 
plaint in  law.  There  is  also  a  complaint  about  his 
offices,  not  merely  that  the^  were  built  upon  the 
site  of  the  road,  but  that,  in  the  dressing  of  the 
stones,  in  some  of  the  mouldings  or  otherwise, 
there  is  a  projection  of  an  inch  TOyond  the  front 
of  the  wall.  And  in  regard  to  ms  gate,  too,  I 
think  I  see  an  objection — ^thoufh  I  could  not 
follow  the  import  of  it  exactly — that  the  wall  to 
which  he  attached  his  gate  was  a  wall  with  a 
"  batter,'*  and  that  there  was  a  cope-stone  on  the 
top  of  it  which  projected  a  certain  distance.  Now, 
a  wall  with  a  batter  slopes  back,  and  the  top  of 
the  cope  mijght  project  a  considerable  distance  and 
yet  not  project  so  far  as  the  base  of  the  wall,  and 
I  don't  see  in  the  proof  that  it  does  project  so  far 
as  the  base  of  the  wall.  I  think  these  operations 
were  substantially  within  Mr  Biggart's  own 
grounds. 

But  the  first  matter  of  contention  is  in  regard  to 
this  wall,  and  two  things  are  put  before  us  to  be 
dealt  with  in  regard  to  it— First,  to  have  it  de- 
clared that  it  is  a  mutual  wall  or  common  wall 
between  the  parties  ;  and  secondly,  that  it  is  a  wall 
which  Mr  Biggart  has  interfered  with  improperly 
by  making  opening  into  his  own  fields.  The  con- 
clusion is,  that  it  IS  either  a  mutual  wall  between 
Mr  Biggart  and  the  minister,  or  between  Mr  Big- 
.  gart  and  Captain  Blair,  as  owner  of  the  solum  of 
the  road.  iTow,  I  think  it  is  quite  clear  that  the 
road  is  no  part  of  the  benefice.  There  mai^  be  a 
tolerance  oi  going  over  the  road,  but  certainly  it 
is  no  part  of  the  Mnefice.  But  in  recard  to  the 
mutuality  of  the  wall,   I  don't  think  there  are 

f-ounds  for  the  declarator  claimed  by  the  pursuer, 
think  this  wall  is  built  within  what  is  the  boun- 
dary of  Mr  Biggart's  property  as  described  in  his 
title ;  the  boundary  of  his  property  was  the  road, 
as  I  have  stated,  not  the  h^ge  ;  and  there  was  a 
permission  to^  straighten  the  wall,  whereby  the 
road  still  continued  to  be  the  boundary  of  his  pro- 

gerty.  It  is  said  that  this  wall  was  built  on  the 
ne  of  the  old  hedse— that  is,  subject  to  the 
straightening;  but  the  old  hedge,  I  think,  was 
withm  the  description  in  the  feu,  and  therefore  I 
think  there  is  no  ground  for  regarding  it  as  a 
mutual  wall.  I  doirt  see  any  reason  for  complain- 
ing of  Mr  Biegart  making  accesses  from  that  road 
to  his  ground ;  indeed,  if  he  had  no  access  from 
that  road  to  his  ground,  I  don't  see  what  was  the 
use  of  acquiring  the  servitude  over  the  road.  It 
was  for  tne  very  purpose  of  the  convenience  of 
access  to  him  and  for  tne  benefit  of  his  feu.  And 
as  to  saving  that  it  increases  the  servitude,  I  can- 
not understand  that,  because  he  ^oes  in  at  one 
gate  or  the  other  gate  ;  and  I  should  think  that. 


if  there  are  more  sates  than  one,  it  would  do  Iabb 
damage  to  the  land  at  one  rartioular  point  thaa  if 
there  was  only  (me  sate.  I  don't  think  there  is 
any  ground  of  com|uaint  there,  and  I  think  the 
Lord  Ordinary  has  arrived  at  a  right  conclusioa  in 
regard  to  that  part  of  it.  There  is  a  particular 
portion  of  the  wall  which  stands  in  a  different  pre- 
dicament from  the  rest.  Part  of  it  was  built  by 
the  heritors,  and  part  of  what  was  built  by  toe 
heritors  is  not  along  the  road.  It  is  at  a  place 
where  the  ground  was  given  off  by  Mr  Biggart  by 
the  transaction  of  1845,  and  it  is  built  upon  that 
ground  which  was  part  of  Mr  Biggart's  feu  origin- 
ally, and  where  he  ^ve  off  a  portion  to  the  heri- 
tors b^  that  transaction.  Part  of  what  the  heriton 
built  IS  between  Mr  Big^^art  and  the  road  straight- 
ing  his  line,  and  there  is  a  stipulation  to  oontmue 
it  up  that  length.  Now,  I  think  there  is  great 
difference  in  the  evidence  as  to  whether  that  wall 
Wis  upon  the  part  given  off  or  was  truly  witlun 
the  ground  reserved  by  Mr  Bi^|gart.  It  is  certaiiilv 
on  ground  that  belonged  to  him,  but  I  don't  think 
that  it  is  very  necessary  to  dispose  of  that  matter 
here.  I  think  it  is  very  clear  that,  whether  it  be 
upon  the  one  or  the  other,  Mr  Bigeart  is  not  en- 
titled to  make  the  openings  throi^  that  part  of 
the  wall,  so  as  to  1^  open  accesses  to  ground 
which  he  has  given  off  for  the  use  of  the  I  benefice, 
and  to  that  extent  I  think  the  Lord  Ordinary  is 
right ;  but  we  have  not  the  heritors  here,  and  we 
have  not  materials,  I  think,  very  well  for  deter- 
mining as  to  this  beii^  a  mutual  wall.  I  am  not 
prepared  to  say  that  it  is  a  mutual  wall  between 
the  parties,  and  I  don't  think  it  necessary  to  say 
an^tning  to  that  effect  in  this  jud^ent.  But  I 
think  we  should  find  that  there  is  no  right  to 
make  openings  there,  just  as  we  find  that  there  is 
a  risht  to  make  openings  in  the  other  part  of  the 
walT. 

The  next  matter  of  complaint  ja  in  reference  to 
the  cutting  trenches  for  laying  ga8i>ipe8.  Now, 
it  does  not  appear  that  Mr  Biggart  is  correct  in 
stating  that  he  obtained  the^uthority  of  the  Road 
Trust^  to  make  these  trenches.  I  think  Mr 
Patrick,  the  sentleman  from  whom  he  seems  to 
have  thought  he  got  such  authority,  did  not  give 
it,  for  he  says  expressly  that  he  did  not,  and 
would  not  in  the  circumstances  give  such  authority. 
But  he  was  aware  that  the  operation  was  going  to 
be  made,  and  it  was  not  made  secretly,  and  there 
was  no  remonstrance  at  the  time,  though  I  suppoee 
it  was  a  very  short  proceeding,  and  the  pipes  were 
laid.  But  other  things  made  that  an  item  in  the 
bill  of  complaint  against  Mr  Biggart,  and  the  ques- 
tion comes  to  be  whether  we  uiould  order  tnese 
pipes  to  be  taken  up.  Now,  it  is  one  thing  to  pre- 
vent operations  to  be  made  on  a  parish  road,  or 
other  servitude  road,  and  it  is  another  thing 
whether,  after  these  operations  have  been  per- 
formed, which  plainly  do  no  harm  to  the  road, 
and  which  were  not  challenged  as  soon  as  they 
were  known,  we  are  to  order  them  to  be  removed. 
I  think  that  that  distinction  was  pointed  out  in 
the  House  of  Lords  in  the  case  of  Galbraith  v. 
Armour,  and  I  think  it  is  applicable  to  this  oase,  so 
that  I  think  we  ought  not  to  desire  these  pipes  to 
be  removed.  The  only  other  matter  connected 
with  the  road  is  the  gate.  It  is  said  that  in  con- 
sequence of  operations  made  b^  Mr  Biggart  upon 
the  manse  fence,  on  the  south  side  of  ln&  manse 
ground,  the  ground  is  more  open  to  stray  cattle 
than  it  was  Mfore,  and  that  this  gate  should  be 
erected  on  the  servitude  road  on  the  south  side  of 
the  manse  grounds.  Now,  the  demand  in  this 
summons  is  not  that  there  shall  be  a  temporary 
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erection  until  the  fence  recovera  from  the  opera- 
tions which  have  been  made  upon  it.     It  has  been 
lecoTerinx  from  these  operations  ;  it  never  was  a 
very  good  fence ;  and  I  see  that  a  proposal  was 
made  among  the  heritors  at  one  time  that  Mr 
Biggart  should  be  required  to  build  a  stone  wall 
along  there.      But  this  is  a  demand  of  absolute 
right  to  put  a  gate  across  that  road,  which  was 
nnrehased  as  a  servitude,   and  to   maintain  it. 
Now,  I  don't  think  there  is  ffround  for  that,  and 
therefore,  as  regards  the  wal^  and  the  pipes,  and 
the  gate,  I  have  very  Uttle  diificuity.     There  is 
another  matter  about  this  road  that  is  of  import- 
ance.    Mr  Biggart  has  performed  operations  upon 
the  surface  and  he  has  done  so  without  authority 
of  the  heritors  or  of  the  minister,  and  these  are 
complained  of  very  absolutely  and  broadly,  and  a 
declarator  is  asked  in  regard  to  them.     It  was 
said  th#kt  the  character  of  the  road  had    been 
altered,  and  something  was  said  about  its  being 
turned  into  a  head-rig.     Now,  I  think  that  is  a 
misapprehension  altogether.     In  the  first  place,  it 
eoald  not  be  turned  into  a  head-rig,  as  far  as  1  can 
see.     I  don't  see  that  any  other  access  could  be 
given  to  Mr  Biggart  in  place  of  it ;  that  that  could 
not  have  been  taken  eitner  off  his  own  ground,  or 
off  the  glebe  ground — that  is  quite  clear.     In  the 
next  place,  it  is  a  servitude  on  a  road-     If  it  had 
been  said  that  he  had  altered  the  character  of  it, 
by  converting  it  into  a  ridge,  I  could  understand 
it,  but  to  alter  the  character  of  it  as  a  road  by  im- 
proving it  as  a  road  does  not  appear  to  me  to  be 
objectionable.     I  think  the  question  would  rather 
be  whether  the  other  party,  who  had  the  interest 
here,  was  not  bound  to  concur  in  making  the 
road    useful,    if   it  was    becoming    useless  from 
want  of  repair.      I  think  that  would  be  a  more 
difficult  question;  but  I  think  the  other  partv 
interested  in  the  road,  so  far  as  Mr   Biggart  s 
operations  were  calculated  to  improve  the  road, 
were   much   indebted  to  Mr  Biggart  for  having 
made  them.     It  would  be  another  thing  if  they 
were  calculated  to  prejudice  the  interests  of  the 
benefice,  and  I  don  t  think  Mr  Biggart  would  be 
entitled  to  do  that.    The  laying  metal  on  it  with 
a  view  to  make  it  a  better  rcMid  is  the  very  thing 
which  I  think  he  was  entitled  to  do,  to  put  it  in 
repair,  so  long  as  he  did  nothing  prejudicial  to  the 
benefice.     It  is  said  the  slope  throws  the  water 
on  the  manse  grounds.     I  think  it  has  been  the 
case  always,  according  to  the  evidence,  that  the 
slope  was  in  that  direction ;  but  it  is  said  that 
the  ditch  on  the  north  side  of  the  road  at  the 
manse  hedge  has  been  to  a  certain  extent  filled  up, 
and  at  some  points  nearly  obliterated     It  does 
not  seem  to  have  been  a  very  regularly    made 
ditch,  but  we  know  that  ditches  ot  that  kind  on 
the  hanging  side  of  a  road  are  in  course  of  time 
silled  up,  unless  something  is  done  to  keep  them 
in  order,  and  to  clean  them,  and  if  in  the  course 
of  improving  the  road  additional  injury  is  done  by 
letting  any  of  the  material  faU  into  the  ditch,  and 
so  obstructing  it,  it  might  be  a  ground  for  calling 
on  Mr  BiAffart  to  dean  out  the  ditch  and  to  put 
it  right.     But  that  is  not  the  demand  which  is 
made  here.     What  we  have  here  is  a  complaint 
against  interferiiu;  at  all  with  the  surface  of  the 
rckid.    I  rather  think  that  the  Lord  Ordinaiy's 
words  upon  that  subject  are  not  quite  guarded 
enough.     He  finds — **  That  the  defender  was  not 
and  18  not  entitled  to  lay  slag  or  otiier  materials 
on  the  said  servitude  road  to  the  effect  of  substan- 
tially altering  the  nature  or  level  of  the  road." 
These  words  have  been  commented  on,   and  I 
think  they  admit  of  being  construed  in  a  sense 


which  the  Lord  Ordinary  did  not  mean,  becaase 
the  nature  of  the  road  may  be  altered  from  a  bad 
road  to  a  good  road,  and  as  to  the  level  of  the 
road,  if  there  is  additional  material  laid  on,  it 
may  make  a  little  alteration  in  the  height  of  thor 
road  ;  or  if  a  hollow  is  worn  in  the  road,  and  if  it 
is  filled  up,  that  would  be  an  alteration  of  the 
level,  and  that  is  not  what  the  Lord  Ordinary 
meant ;  but  I  think  that  any  alteration  on  the 
nature  or  general  level  of  the  road  to  the  prejudice 
of  the  manse  ground  would  be  a  very  proper  sub- 
ject of  complaint ;  but  I  think  he  is  entitlea,  at  his 
own  hands,  to  make  repairs  on  the  road,  if  he  does 
not  do  any  prejudice  to  the  other  party. 

And  then  as  to  the  hedge,  I  tnink  Mr  Biggart 
appears  to  have  proceeded  rather  too  far  in  the 
exercise  of  any  power  that  belonged  to  him  in 
dealing  with  this  hedse,  and  these  trees.  In 
the  first  place,  I  thii:^  that  a  party  having  an 
interest  in  a  servitude  road,  such  as  Mr  Bigp^art 
has,  and  obviously  the  main  interest,  is  entitled 
to  require  that  the  hedge  on  the  south  side  of  the 
manse  ffrouuds  shaU  not  encroach  upon  the  road,  and 
that  the  trees  there  shall  not  encroach  upon  the 
road  so  as  to  interfere  with  the  free  and  boaeficial 
use  of  it.  I  think  he  is  entitled  to  require  that.  I 
think  he  was  entitled  to  call,  as  he  did  call,  on  the 
minister,  or  the  parties  interested,  either  to  dress 
that  side  of  the  hedge,  or  to  assist  him  in  dressing 
it,  for  I  think  it  was  more  of  a  mutual  operation  ; 
and  if  that  was  not  done,  I  could  not  say  that 
there  was  any  fault  in  the  mere  trimming  of  the 
hed^,  in  the  ordinary  mode  of  trimming  hedges,  so 
as  to  remove  the  obstruction,  or  having  given 
notice  as  to  the  trees  protrudins,  the  mere  taking 
away  the  branches,  so  as  to  allow  the  use  of  the 
road  ;  but  I  think  ^ere  has  been  more  done  here 
than  that.  1  think  there  has  been  a  cutting  of 
these  branches  apparently,  or  at  all  events  a  cut- 
ting of  the  heJ^e,  to  an  extent  that  made  it  prac- 
tically verv  little  of  a  hedge  on  that  side  for  a 
considerable  time  to  come,  till  it  grew  up.  I  think 
that  was  ^oing  too  far.  I  don't  think  Mr  Big- 
gart was  nght  there,  and  I  think  the  heritors  and 
the  minister  had  a  cause  of  complaint  there,  and 
that  it  is  a  thing  that  could  not  be  allowed  to  be 
repeated.  The  Lord  Ordinary  seems  to  think  he 
had  no  right  to  meddle  witn  the  hedffe  at  all 
without  the  consent  of  the  heritors.  I  am  not 
prepared  to  say  so,  if  he  merely  trimmed  the 
heclge  in  a  business-like  way,  not  doins  it  any 
harm,  for  the  purpose  of  preventing  it  from  en- 
croaching on  the  road.  I  don't  think  he  could 
be  at  all  found  fault  with  if  he  did  that,  but  they 
might  differ  materially  as  to  what  extent  it  might 
go  to.  I  think  the  reservation  of  the  Lord  Orai- 
nary  as  to  going  to  the  Sheriff  in  regard  to  matter 
on  which  they  differed  about  the  hedge  should 
apply  also  to  the  road.  Now,  I  think  these  are 
aU  the  points  which  have  arisen  in  this  case,  and 
I  think  that  with  some  verbal  alterations,  and 
with  the  qualifications  I  have  alluded  to,  the  Lord 
Ordinary's  interlocutor  is  substantially  very  near 
the  judgment  that  ought  to  be  given.  We  shall 
therefore  pronounce  an  interlocutor  in  the  same 
sense,  but  with  the  qualifications  to  which  I  have 
alluded 

The  following  interlocutor  was  pronounced  : — 
''Edinlmrgh,  2&th  January  1867.— The  Lords 
having  advised  the  reclaiming  note  for  the  pur- 
suers. No.  120  of  process,  and  the  reclaimins  note 
for  the  defender,  No.  124  of  process,  and  heard 
counsel  for  the  parties,  recal  tne  interlocutor  of 
the  Lord  Ordinary  submitted  to  review,  and  in 
place  thereof  find  fiuid  declare  iJ^at  the  defender, 
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Thoiuaa  Bigjsart,  has  a  riffht  of  servitude  over  the 
road  libelled  for  its  whok  extent  from  the  parish 
road  from  Dairy  to  Blair  westward  to  the  point 
A  on  the  plan  referred  to  in  the  summons,  for  the 
use  of  his  property  lyin^  to  the  southward  of  the 
said  servitude  road:  Hnd  and  declare  that  the 
said  defender  was  not  and  is  not  entitled  to  per- 
form any  operations  on  the  said  servitude  road  to 
the  effeot  of  substantially  altering  the  nature  or 
level  of  the  said  road  or  otherwise  to  the  prejudice 
or  injury  of  the  pursuers,  but  that  he  is  entitled 
to  perform  such  operations  thereon  as  may  from 
time  to  time  be  necessary  for  keeping  the  same  in  an 
efficient  state  of  repair,  and  find  no  sufficient  ground 
for  ordaining  him  to  take  up  and  remove  the  slag 
or  other  materials  already  laid  by  him  on  the 
said  road :  Find  and  declare  that  the  said  de- 
fender was  not  and  is  not  entitled  at  his  own  hand 
to  open  up  or  cut  trenches  in  the  said  servitude 
road  or  the  saidjparish  road  for  the  purpose  of  lay- 
ing pipes,  but  hnd  in  the  circumstances  no  sum- 
ciont  gtound  on  which  to  ordain  him  at  the  in- 
stance of  the  present  pursuers  to  take  up  and 
Vo  nvove  any  caspipe  already  laid  by  him  :  Find 
and  declare  that  the  said  defender  was  and  is  en- 
titled to  make  openings  in  the  wall  ruuninff  along 
the  south  side  of  the  said  servitude  road  for  the 
puix>ose  of  giving  access  to  his  said  property  with 
or  without  gates,  and  that  he  was  and  is  entitled 
to  take  down  the  said  wall  to  sndi  an  extent  as  to 
enable  him  to  erect  offices  or  other  buildings  on 
his  own  property  on  the  line  of  the  said  wall, 
but  in  re^ird  to  the  continuation  of  the  said  wall 
westward  from  the  point  A  to  the  point  B  on  the 
said  plan,  and  which  does  not  run  along  the  said 
road.  Find  and  declare  that  the  defender  is  not 
entitled  at  his  own  hand  to  make  openings  therein 
80  as  to  give  access  from  his  own  ground  to  the 
ground  on  the  north  side  of  said  wall,  sold  by  him 
to  the  heritors  for  the  purpose  of  beinff  added  to 
the  manse  grounds  :  Fmd  and  declare  mat  the  de- 
fender is  entitled  to  require  and  insist  that  the  hedge 
and  trees  on  the  north  side  of  said  servitude  road 
sha}!  not  be  allowed  to  protrude  on  or  over  the 
said  road  so  as  to  inteif ere  with  the  full  use  thereof, 
but  that  the  defender  was  not  entitled,  at  liis  own 
hand,  to  cut  the  said  trees  and  hedge  in  the  manner 
in  which  he  is  proved  to  have  done  :  Find  and  de- 
clare, that  the  pursuers  are  not  entitled,  without 
consent  of  the  defender,  to  erect  a  gate  on  the  said 
servitude  road  at  or  near  to  its  junction  with  the 
parish  road  :  Reserve  to  all  parties  concerned  their 
light  to  apply  to  the  Judge  Ordinary  of  the  bounds 
to  obtain  authority  for  performing  any  operations 
on  the  said  road  or  hedge  as  to  which  they  may 
not  be  agreed,  and  to  any  other  or  further  effect 
than  may  be  comprehended  in  the  before  written 
finding,  dismiss  the  action,  and  decern  :  Of  new, 
^ud  the  defender  entitled  to  expenses  in  the 
Outer  House,  subject  to  modification:  Further, 
find  the  defender  entitled  to  expenses  since  the 
date  of  the  Lord  Ordinary's  interlocutor :  Allow 
an  account  to  be  given  in,  and  remit  to  the  audi- 
tor to  tax  the  same  when  lodged,  and  remit  to  the 
Lord  Ordinary  to  modify  the  expenses  incurred  in 
the  Outer  House,  and  to  decern  for  the  expenses 
of  both  Courts.  *•  Dun.  M'Nbill,  7.P.2>." 

Agent  for  Pursuers — John  Henry,  S.S.O. 

Agents  for  Defender— Duncan  &  Dewar,  W.S. 

Tuesdat/,  Jan.  29. 

second"dTvision. 

DIXON  r.  JACKSON. 
Trade  Mark^InUrim  Interdict.    Circumstances  in 


which,  in  a  question  of  infringement  of  a  trade 
mark,  interim  interdict  granted. 

This  is  a  note  of  suspension  and  interdict  pre- 
sented by  William  Dixon  of  Govan  Colliery, 
affliinst  Thomas  Jackson,  iron-master.  Coats  Iron 
Works,  Coatbridge;  The  object  of  the  action 
is  to  have  the  respondent  interdicted  from  the 
manufacture  at  his  works  of  bar  iron  stamped 
or  branded  "  Coats  "  with  a  star  immediately  fol- 
lowing— ^thus,  Coats*  —  on  the  ground  that  the 
trade  of  the  complainer  in  '*star  iron"  is  in- 
jured by  the  respondent  assuming  the  said  maik. 
The  Lord  Ordinary  passed  the  note  to  try  the 
question  between  the  parties  ;  "  but  having  re- 
gard to  the  terms  of  the  complainer's  price-list,  in 
which  complainer's  iron  is  entered  as  stamped — 
not  simply  with  a  star,  but  as  '  Govan  *^  the 
Lord  Ordinary  did  not  think  that  the  use  on  the 
part  of  the  respondent  of  the  mark  '  Coats  * '  was 
ex  facie  so  clear  an  adoption  of  a  trade  mark  be- 
longing to  the  complainer  as  to  entitle  him  to  an 
interim  interdict. " 

The  complainer  reclaimed. 

Young  and  Thobison  appeared  for  him. 

Clark  and  Gloao  for  the  respondent. 

At  advising. 

Lord  Jctsticb-Clerk  said  that  the  question 
to  be  tried  under  the  note  was  whether  the  mark 
of  a  star  used  by  Dixon  was  such  a  trade  mark  as 
could  obtain'  the  protection  of  law.  That  was  a 
question  of  some  delicacy,  on  which  he  gave  no 
opinion  at  present.  But,  then,  the  complainer 
asked  interim  interdict,  and  that  involved  other 
considerations  than  those  necessary  to  deteimine 
the  main  question.  In  disposing  of  such  a  ques- 
tion, it  was  necessary  to  look  at  both  sides.  IVow, 
Dixon  said  that  he  had  been  in  use  to  put  the 
star  mark  on  his  iron  for  many  years  ;  that  the 
mark  was  well  known  in  the  foreign  trade ;  and 
that  it  was  of  importance  to  him  that  the  mark 
should  not  be  used  by  others  so  as  to  cause  con- 
fusion in  the  market.  This  was  not  admitted  by 
the  respondent,  but  it  was  evidently  true  to  some 
extent ;  for,  if  the  star  was  not  significant  of 
something,  it  was  not  easy  to  see  why  it  should 
be  used  by  the  respondent.  It  ndght  therefore 
be  assumed  that  it  had  some  signification. 
Then  the  complainer  averred  that  no  other 
master  had  ever  used  this  mark,  and  that 
there  was  no  other  star  iron  in  the  trade.  This 
was  not  admitted  either,  but  the  respondent 
did  not  specify  any  other  bar  iron  similarly  marked, 
as  he  should  have  done  if  it  were  the  case.  All 
he  said  was  that  for  some  time  he  had  contem- 
plated the  use  of  some  mark,  and  that  it  was  common 
m  the  trade  to  use  a  crown,  a  star,  a  horse-shoe, 
or  some  such  mark.  It  was  clear,  therefore  (1), 
that  Dixon  had  used  the  mark  for  some  time  ;  (2), 
that  it  had  some  signification  in  the  market ;  (3), 
that  no  one  else  had  used  it ;  and  (4),  that  the 
use  of  it  by  the  respondent  was  recent,  sudden, 
and  unexplained.  T^e  reason  he  gave  for  using  it 
was  that  he  recently  got  an  order  from  an  iron 
merchant  for  a  small  quantity  of  bar  iron,  with  » 
request  that  the  iron  should  be  marked  with  » 
star  in  addition  to  his  usual  trade  mark.  Now, 
this  was  obviously  the  first  time  when  he  used 
the  star  mark  at  the  request  of  the  iron  mer- 
chant, and  no  explanation  was  given  by  either 
party  of  the  object  of  using  it.  In  these  cir- 
cumstanoes  the  respondent  was  in  an  unfa- 
vourable position  in  the  present  question,  lliia 
was  very  like  a  device  of  an  unfair  kind 
to  make  use  of  a  trade  mark  used  by  a  rival,  to 
the  injury  of  that  rival ;  and  as  no  injury  coatd 
arise  to  the  respondent  by  granting  interim  inter- 
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diet,  bat  very  considerable  injury  might  result  to 
the  oomplainer  by  refusal  of  it,  the  true  equity  of 
the  case  demanded  that  protection  should  be  given 
in  the  meantime. 

Lord  Cowan  had  some  hesitation,  but  did  not 
dissent. 

Lord  BsxHOLHE  concurred,  observing  that  the 
main  use  of  interdicts  was  to  stop  changes,  and  not 
to  allow  alterations  in  the  state  of  possession  while 
the  question  between  the  parties  was  being  tried. 

Lofd  Nkavbs — I  cordially  concur.  Without 
anticipating  the  merits  there  are  some  considera- 
tions in  the  case  very  favourable  to  tiie  corn- 
plainer  and  suspicious  in  the  conduct  of  the 
respondent.  If  the  respondent  had  used  the 
word  "Go van**  alone,  that  would  have  been  a 
clear  fraud,  which  we  would  very  soon  have  put 
down,  but  the  star  may  be  such  an  integral  and 
sabetantial  part  of  the  compIainer*s  manL  as  to 
entitle  him  to  the  same  redress.  He  alleges 
that  it  has  been  used  by  him  for  many 
Tears,  which  I  think  we  may  assume,  and  that 
his  iron  is  known  abroad  as  star  iron.  Now,  if 
that  is  so,  one  can  easily  see  how  the  Coats  bad 
iron  maiiLed  with  a  star  might  be .  passed  off  as 
the  Govan  good  iron.  The  want  of  the  word 
Govan  might  easily  be  explained  away^.  Then  the 
respondent  never  used  tne  star  until  the  other 
day,  and  what  fair  or  legitimate  object  could  he 
have  in  adopting  that  mark?  His  iron  is  very 
inferior  to  the  oomplainer^s  star  iron,  and  one 
snspects  something  wrong  at  once  when  he  begins 
to  use  the  star.  Then  the  respondent  tells 
Qs  that  a  Mr  Hertz  first  ordered  the  iron  to  be 
stamped  with  a  star.  Now,  assuming  this  gentle- 
man to  be  an  honest  man,  his  ordering  iron  to  be 
marked  im  this  way  is,  to  sa^  the  least  of  it,  very 
sni^icious.  He  wants  inferior  iron  stamped  with 
the  mark,  of  a  well  .known  superior  iron.  We 
have  no  explanation  of  Mr  Hertz's  reason  for 
wishing  tins  done,  and  it  looks  like  a  device  for 
injuring  in  the  market  the  complainer's  star  iron. 
Now,  pending  the  trial  of  the  question  it  is  quite 
pUin  that  the  complainers  may  suffer  much  injury 
by  the  interim  interdict  being  withheld,  but  that 
the  respondent  cannot  possibly  suffer  any  injury 
W  its  bein^  granted.  It  cannot  be  assumed  that 
Mr  Hertz  is  such  a  very  unreasonable  man  as  to 
withdraw  his  custom  from  the  respondent  unless 
he  agrees  to  commit  a  breach  of  interdict. 

The  note  was  accordingly  passed  and  interim 
interdict  granted. 

^^ents   for   Complainei^— MelviUe   &  Lindsay 

Agents  for  Respondent— A.  6.  &  W.  Ellis,  W.S. 

BALLANTYNE  V.  JEFFREY  AND  BARB. 
Bankruptcy — JieccU  of  Sequestration —  Voucher  of 
DeU^Competency.  A  sequestration  granted  on 
the  petition  of  the  banknipt  with  a  concurring 
creditor  recalled  as  incompetently  awarded,  in 
respect  the  creditor's  account  was  not  suffi- 
ciently vouched  according  to  the  requirements 
of  the  Bankrupt  Act. 
On  27th  September  1866,  John  Jeffrey,   with 
concurrence  of  Patrick  Flannisan,    pawnbroker, 
Falkirk,  representing  himself  as  his  creditor  to  the 
requisite  amount,    presented    a  petition  to   the 
Sheriff  of  LinUthgowshire  for  sequestration  of  his 
estates.    The  account,  upon  whicb  a  sum  of  £57, 
10s.  was  said  to  be  due  by  Jeffrey,  was  produced, 
and  also  Flannigan's  oath  to  that  effect ;  but  two 
of  the  items  in  tne  account — ^viz.,  "  Cash  lent  you, 
itlO,"  aod  "Amount  of  goods,  £17"— were  not 


vouched  as  is  required  by  the  statute.  Sequestra- 
tion was  awarded  by  the  Sheriff  of  Linlithgow- 
shire, and  Mr  Barr  was  appointed  trustee.  A  peti- 
tion for  recal  of  tlie.  sequestration  was  presented 
within  forty  days  by  Ballantyne,  as  a  creditor  of 
Jeffrey  to  the  extent  of  £200,  2s.  6d. 

The  Lord  Ordinary  (Mure)  refused  the  petition, 
on  the  ground  that  the  petitioner  must  be  held  to 
have  acquiesced  in  the  sequestration.  His  Lord- 
ship added  the  following  note  explaining  the 
groundf  of  judgment : — 

**The  question  for  consideration  is  whether,  when 
the  concurring  creditor  is  truly  a  creditor  to  the 
extent  ret^uired  by  law,  it  is  neoessary  to  recal  a 
seouestration  granted  on  an  affidavit  ex  facie  re- 
gular, and  which  is  not  said  to  have  operated  in- 
juriously as  regards  the  interest  of  the  petitioner, 
or  any  others  of  the  creditors  on  the  estate,  be- 
cause vouchers  for  certain  of  the  items  in  the  ac- 
count to  whioh  the  affidavit  relates,  were  not  pro- 
duced before  the  Sheriff  when  sequestration  was 
awarded. 

*'  The  Lord  Ordinary  has  felt  this  question  to  be 
attended  with  considerable  difficulty,  as  the  pro- 
visions of  the  Bankrupt  Act  are  very  precise  as  to 
the  necessity  of  producing  vouchers  to  instruct  ac- 
counts. Bat  on  examining  the  authorities,  he  has 
come  to  be  of  opinion  that  the  present  case  may  bo 
held  to  fall  within  the  operation  of  the  rules  ap- 
pUed  in  the  cases  of  M'Nab,  December  13,  1851, 
and  Ure,  May  28,  1857,  rather  than  in  that  of 
Campbell,  27th  May  1853,  relied  on  by  the  peti- 
tioner. For  the  decision  in  the  case  of  Campbell 
appears  to  have  proceeded  on  the  ground  that  the 
ooncurrinff  creditor  was  not  in  any  sense  a  credi- 
tor of  the  bankrupt,  and  that  there  could  therefore 
be  no  concurrence.  The  objection,  however,  now 
under  consideration  arises  on  the  assumption  that 
there  was  a  debt  of  the  requisite  amount  due  to  the 
concurring  creditor,  and  it  rested  on  the  faot  that 
when  the  Sheriff  awarded  sequestration,  cerUin 
items  of  the  account  were  not  properly  vouched. 
This  is  an  objection,  however,  which,  in  the  opinion 
of  the  Lord  Ordinary,  is  not  necessarily  fatal  to 
the  sequestration,  but  one  which  may  be  waived 
or  acquiesced  in  by  a  creditor  so  as  to  preclude 
him  m>m  on  that  sround  applying  to  n&ve  the 
sequestration  recalled. 

*'Now,  it  appears  from  the  proceedings  in  the 
sequestration,  tnat  this  is  what  occurred  in  the 
present  case.  For  the  petitioner  granted  a  man- 
date to  Mr  Thomson,  an  accountant,  who  appeared 
and  acted  for  him  at  the  meeting  for  the  elec- 
tion of  trustee.  At  that  meeting  Mr  Thomson 
proposed  himself  as  trustee  in  opposition  to  the 
respondent ;  and  the  concurring  creditor  also  ap- 
peared, and  having  produced  the  bill  for  £27 
granted  by  the  bankrupt,  was  allowed  to  vote 
without  ol)jection.  Mr  Thomson  was  not  elected, 
but  no  protest  or  appeal  was  taken  against  the 
vote  of  the  concurring  creditor,  or  the  resolution 
of  the  creditors  to  Sect  the  respondent,  whose 
appointment  was  duly  confirmed  on  the  13th  of 
<>stob6r  1866.  Upon  this  beine  done,  the  credi- 
tors proceeded,  at  meetings  called  in  terms  of 
the  statute,  to  entertain  and  dispose  of  an  offer  of 
composition  made  by  the  bankrupt,  and  tlmt 
¥rithout  intimation  of  any  objection  on  the  part  of 
the  petitioner  until  the  date  of  the  present  appli- 
cation. In  these  circumstances  it  appears  to  the 
Lord  Ordinary  that  the  petitioner  must  be  held  to 
have  acquiesced  in  the  sequestration,  and  is  now 
foreclosed  from  seeking  to  have  it  rectdled." 

The  petitioner  reclaimed. 

Scott,  for  him,  argued— There  being  no  proper 
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accoant  and  vouchers  produced  as  required  by  the 
statute,  the  petition  for  sequestration  ought,  under 
the  statutory  direction,  to  be  dismissed.  There  is 
no  alternative  but  diamiaBal. 

M*Lenkan,  for  the  respondent,  answered — It 
is  admitted  that,  had  the  objection  to  the  account 
and  vouchers  been  taken  when  the  petition  for 
sequestration  was  before  the  Sheriff,  the  petition 
must  have  been  dismissed.  But  review  of  the 
judgment  on  that  petition  is  expressly  excluded 
Dy  the  statute,  which  provides  instead  of  it  for  a 
petition  to  recal.  The  grounds  are  not  specified 
in  the  statute  on  which  rocal  shoul4.be  pronounced, 
and  the  Court  has  in  various  cases  held  it  to  be 
in  their  discretion  whether  to  recal  or  not.  There 
are  here  two  main  reasons  a^ninst  recal — 1.  That 
the  petitioner  had  acquiesced  in  the  sequestration 
by  taking  part  by  his  mandatoiy  in  a  contest  for 
the  trusteeship,  for  which  his  mandatory  was  a 
candidate.  In  Ure  v.  M*Cubbin,  28th  May  1857. 
19  D.  758,  an  act  only  a  little  stronger  was  held 
to  constitute  a  personal  bar  to  suing  a  petition  for 
recal.  2.  The  whole  of  the  creditors,  except  the 
petitioner,  were  content,  and  the  sequestration 
proceedings  were  practically  at  an  end  through 
their  accepting  an  offer  of  composition  made  by 
the  bankrupt.  In  Macnab  v.  Hunter,  13th  Dec. 
1851,  14  D.  183,  reoal  was  refused  on  this  ground, 
althouffh  the  concurring  creditor,  being  an  undis- 
charged bankrupt,  was,  in  strict  law,  no  creditor 
at  au  of  the  petitioner  for  sequestration.  In  Mac- 
nab*s  case,  as  in  that  of  Ure,  the  Court  had  dis- 
tinctly claimed  and  exercised  a  discretionary  power 
as  to  recal,  and  there  was  no  principle  on  which 
that  discretion  should  be  limited.  Where  there 
was  no  concurring  creditor  (according  to  strict  law), 
as  in  Macnab's  case,  they  refused  recal,  and  it 
was  hard  to  see  why  they  should  not  refuse  it 
where  there  was  a  creditor,  as  here,  to  the  statu- 
tory amount,  the  only  objection  being  that  his 
account  and  vouchers  were  out  of  form.  The  case 
of  Johnstone,  18th  July  1840,  2  D.  1463,  decided 
that  such  an  account  as  was  here  objected  to  might 
be  remodelled,  a  debt  of  the  proper  amount  sub- 
sisting. The  Court,  therefore,  in  the  whole  cir- 
cumstances, should  refuse  the  petition,  and  give 
the  concurring  creditor  an  opportunity  of  remcKlel- 
ling  his  account. 

At  advising, 

The  Lord  Justice-Clkrk—- The  statute  confers 
upon  any  creditor  the  right  to  petition  for  recal. 
Tnis  was  not  an  open  account  with  a  tradesman. 
The  last  two  items  clearly  required  vouchers. 
That  was  undoubtedly  a  statutory  ground  for  re- 
fusing sequestration  ;  and,  if  so,  it  is  one  for  recall- 
ing. As  jBeU  explains,  sequestration  may  be  re- 
called on  legal  grounds  or  grounds  of  expediency. 
This  is  a  le^  and  statutory  ground,  and  we  have 
no  alternative.  The  creditor  was  in  no  way  barred 
by  attending  to  his  interests  in  the  sequestration. ' 
The  recal  has  not  always  the  effect  of  annulling  all 
that  has  taken  place  in  the  sequestration. 

Lord  Cow  AN — I  think  it  is  very  important  to 
*  remember  the  true  nature  of  sequestration.  Se- 
questration is  a  kind  of  diligence,  and  a  veiy 
important  one,  by  which  the  rights  of  creditors 
are  eouitably  r^opilated.  This  being  so,  we 
must  oe  extremely  careful  of  the  grounds  on 
which  it  is  granted,  or,  if  wrongly  granted,  on 
which  it  is  recalled.  The  Bankruptcy  Statute 
gives  a  right  to  every  creditor  to  pMBtition  for  a 
recal  of  sequestration,  without  requiring  him  to 
state  his  interest  in  the  matter.  I  entirely  concur 
with  your  Lordship  in  holding  that  the  objection 


taken  in  this  case  is  a  l^gal  one,  which,  if  it  be 
well  founded,  cannot  be  overlooked  b^  the  Court. 

The  view  taken  by  the  Lord  Ordinarv  is,  that 
the  petitioner  is  barred  by  homologation  from  pro- 
ceeding in  this  recal.  Now,  I  don*t  see  how  his 
Lordship  can  arrive  at  such  a  conclusion.  It  is 
provided  expressly  by  the  statute  that  the  seques- 
tration shall  go  on,'  even  while  proceedings  are 
bein^  taken  by  petition  for  its  recal.  What  the 
petitioner  here  did,  was  merely  by  mandatory  to 
appear  and  take  part  at  a  meeting  of  creditors,  and 
his  having  done  so  cannot  be  held  to  bar  him  from 
using  this  l^al  objection,  and  seeking  to  obtain  a 
recal  of  the  sequestration. 

Lord  Bekholme  observed  that  there  was  an 
important  distinction  between  flaws  which  ap- 
peared ex  fade  of  the  proceedings  such  as  this  and 
latent  incompetency.  In  the  latter  case  there 
might  be  room  for  the  plea  of  personal  bar,  but 
not  here. 

Lord  Neaves  concurred. 

Agents  for  Petitioner— Macgr^gor  k  Barclay, 

Agents  for  Respondents— Ferguson  k  Junner, 
W.S. 

Tuesday,  Jan.  29. 

JURY    TRIAL. 
(Before  Lord  Ormidale.) 
PINDLAY  V.  ANDEBSON. 
Jury  Trial— Beparathn — Slander — As^auli.     Ver- 
dict for  pursuer — damages,  £5. 
This  was  an  action  of  damaces  for  slander  at  the 
instance  of  Lieutenant-Colonel  Alexander  Findlay 
of  Millbank,    residing  at  Balblair,   near  Nairn, 

r'nst  Robert  Anderson,  Esq.,  of  Lochdhu  ;  and 
following  were  the  issues  laid  before  the 

jury  :- 

'*  1.  Whether,  on  or  about  the  17th  day  of  January 
1866,  on  the  public  road  from  Lochdhu  to  the 
Kilravock  road,  at  a  point  near  the  Lochdhu 
gate,  in  the  shire  of  Nairn,  the  defender,  in 
the  presence  and  hearing  of  William  Fraser, 
groun4  officer,  Cantrav,  did  falsely  and 
calumniously  use  tiie  following  words  of  and 
concerning  the  pursuer : — *  William  stop  that 
man  ;  he  is  a  great  liar,  ^ou  cannot  behave  a 
word  he  says  ;  he  is  afraid  to  remain,  as  you 
might  be  a  witness  to  what  he  might  sav  ;  he 
is  a  coward  ;  look  at  him  walking  off  like  a 
cowardly  dog,  as  he  is  ;  he  is  a  low  unprin- 
cipled man,  and  all  unprincipled  men  are 
cowards  ;*  or  did  use  woras  to  the  like  effect 
of  and  concerning  the  pursuer — ^to  his  loss,  in- 
jury, and  damage  ? 

*'  2.  Whether,  on  or  about  the  4th  day  of  April 
1866,  and  at  or  near  the  march  ditch  divi^Qng 
the  Moss  lands  and  Tradespark,  belonging  to 
the  town  of  Nairn,  Kildrummie  belonging  to 
Major  Rose  of  Kilravock,  and  Lochdhu  be- 
longing to  the  defender,  the  defender,  in  the 
presence  and  hearing  of  Adam  Davidson, 
town-clerk,  Nairn ;  James  Rose,  fish-curer, 
Nairn  ;  Alexander  Hay,  merchant,  Nairn  ; 
M'lntvre,  Nairn ;  William  Leslie, 
druggist,  Nairn ;  also  Thomas  Fraser,  laud- 
surveyor,  and  his  assistant,  Alexander 
Fraser,  both  residing  at  Bumside,  in 
the  parish  of  Ardersier,  county  of  I^rrer- 
ness,  did  falsely  and  calumniously  say 
that  the  pursuer  had  then  and  there  told  a 
gross  falsehood,  and  that  a  grosser  falscsliood 
TDigitized  by 
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nffvev  was  told,  or  did  use  words  to  the  like 
effect,  and  did  repeat  the  said  or  similar 
expressions  a  great  many  times,  meaning 
thereby  to  represent  the  pursuer  as  a  person 
who  would  wilfuUy  state  as  true  that  which 
he  knew  to  be  utterly  false,  and  that  he  was 
a  person  whose  word  could  not  be  believed — ^to 
the  loss,  injury,  and  damage  of  the  pursuer  ? 

"3.  Whether,  on  or  about  the  4th  day  of  April 
1866,  and  at  or  near  the  mark  ditch,  between 
the  Moss  lands  and  Tradespark,  belonging  to 
the  town  of  Nairn,  Kildrummie  beloncpng  to . 
Major  Rose  of  KUravock,  and  Lochdhu  be- 
longing to  the  defender,  the  defender  assaulted 
the  pursuer — ^to  his  loss,  injury,  and  damage  ?" 
BamAges,  £1000. 
The  juiy  returned  a  verdict  for  the  pursuer  on 

all  the  issues.     Damages,  £5. 
Coonsfsl  for  Pursuer— Mr  Watson  and  Mr  Mac- 

donald.     Agents — ^Macgrecor  &  Barclay,  S.S.C. 
Coanael  for  Defender — Mr  Young  and  Mr  Bal- 

fonr.    Affents — Gibeon-Craig,  DalzieL  &  Brodies, 

W.S. 


Wednesday^  Jan.  30. 
FIRST    DIVISION. 

PET. — ^FOWLEB  AND  SALTER. 

Burgh — Manoffers — Powers,  Managers  appointed 
for  a  royal  burgh  disfranchised  by  a  judg- 
ment of  the  Court,  with  certain  powers. 

The  Inui^  of  Kilrenny  haying  been  disfranchised 
by  a  judgment  of  Court,  in  consequence  of  an 
error  haying  been  committed  in  the  election  of 
bulies,  which  took  place  at  Michaelmas  1823, 
three  persons,  now  deceased,  were  on  March  10, 
1829,  appointed  interim  managers  of  the  affairs  of 
the  bm^  until  the  magistracy  should  be  restored, 
for  the  sjpedal  purposes,  and  with  the  powers 
specified,  m  their  appointment. 

Thereafter,  and  on  the  application  of  two  of  the 
managers  then  surviving,  the  Court,  on  25th  Feb- 
raaiy  1847,  appointed  uie  petitioners,  along  with 
Thomas  Murray,  fisherman  in  Cellardvke,  now 
deeeased^to  be  interim  managers  of  the  bun;h. 

Tba  affairs  of  the  bui^di  were  managed  by  the 
persons  so  appointed  till  the  deatdi  of  the  said 
Thomas  Murray,  which  occurred  about  ayearaeo, 
and  the  petitioners  have  continued  to  manage  uie 
affairs  to  the  present  time,  but  circumstances  have 
occurred  to  induce  them  to  tender  their  resigna- 
tion of  office.  They  now  crave  the  appointment 
of  successors,  and  recommend  Messrs  Jomi  Martin, 
manufacturer,  Geoi^  Sharp,  merchant,  and 
Robert  Brown,  fisherman,  aU  residing  in  Cellar- 
dyke,  as  fit  and  proper  persons  to  be  appointed 
managers. 

The  petition  prayed  the  Court  to  "  recall  the  ap- 
pointment of  the  petitioners  as  managers  foresaid, 
and  in  their  stea>d  to  nominate  and  appoint  the 
said  John  Martin,  Oeorge  Sharp,  and  Robert 
Brown,  or  tome  other  qualified  persons,  to  be 
managers  of  the  affairs  of  the  said  burgh  of  Kil- 
renny, any  two  of  them  accepting  and  surviving 
being  a  quorum,  with  power  to  the  saad  managers 
to  ducharge  the  dudes  of  baiUet  of  the  scUd  bwrgh^ 
to  conduct  the  judicial  bueineee  of  the  Burgh  Courts 
and  to  act  in  all  matters  connected  with  the 
affurs  of  the  burgh  until  the  corporate  rights 
thereof  shall  be  restored ;  and  especially  for  the 
purpose  of  granting  charters,  and  precepts,  and 
writs  of  clare  constat  to  vassals  in  lands  and  heri- 
tages belonging  to  the  burgh— of  receiving  resigna- 


tions, and  giving  saaines  in  any  lands,  tenements, 
or  heritages  held  of  the  said  burgh— of  appointing 
taxers  or  stentmasters  to  lay  on  and  collect  the 
Queen's  subsidy— of  dischargin^the  duties  to  be  per- 
formed by  magistrates,  or  magistrates  and  councils 
of  burghs,  in  virtue  of  the  statutes  2  and  3  Vict., 
cap.  42,  and  7  and  8  Vict.,  cap.  34,  and  other  Acts 
relative  to  prisons,  and  especially  of  layin|[  on  and 
collecting,  or  directing  the  laying  on  and  collecting, 
of  the  assessments  already  apportioned,  or  which 
inay  hereafter  be  apportioned,  on  the  said  bui^h, 
in  the  manner  prescribed  by  the  said  statutes  or 
otherwise,  with  power  also  to  the  said  managers  of 
performing  the  duties  incumbent  on  magistrates, 
or  magistrates  and  councils  of  burghs,  under  and 
in  virtue  of  the  Act  17  and  18  Vict.,  cap.  91,  en- 
titled '  An  Act  for  the  Valuation  of  Lands  and 
Heritages  in  Scotland  ; '  and  also  of  the  Act  19 
and  20  Vict.,  cap.  58,  entitled  **An  Act  to 
Amend  the  Law  for  the  Rc^stration  of  Persons 
entitled  to  vote  in  the  election  of  members 
to  serve  in  Parliament  for  Burghs  iii  Scotland  '* 
•—of  i^ranting  certificates  to  persons  to  keep  com- 
mon mns,  ale-houses,  or  victualling-houses,  to  sell 
exciseable  liquors  by  retail,  to  be  drunk  or  con- 
sumed in  the  premises  in  which  the  same  are  sold, 
and  otherwise,  in  terms  of  the  statutes  9  Geo.  IV., 
cap.  58,  and  11  and  12  Vict.,  cap.  49,  and  other 
Acts  thereanent — of  sitting,  acting,  and  voting  as 
members  of  the  Parochial  Board  for  the  manage- 
ment of  the  poor  of  the  parish  of  Kilrenny,  in 
virtue  of  the  statute  8  ana  9  Vict.,  cap.  83,  and 
other  Acts  and  instructions  of  the  Board  of  Super- 
vision following  thereon— of  appointing  members 
to  represent  the  burgh  in  the  Cfeneral  ^sembly  of 
the  Church  of  Scotland,  and  i^  the  Convention  of 
Royal  Burghs  in  Scotland,  and  of  appointing  one 
of  their  number  to  perform  the  duties  of  a  com- 
missioner of  supply  for  the  county  ofFife,  with  the 
power  also  of  adinitting  and  enrolling  qualified 
persons  as  burgesses  of  the  said  burgh  on  payment 
of  the  usual  fees  of  entry — of  re^^ulating  the 
weights  and  measures  within  the  said  bur^ — of 
settmg  the  lands  and  common  sood  of  said  Durgh 
— of  raising  and  defending  sucn  actions  as  may 
be  necessary,  and  of  settling  the  same — of  taking 
charge  of  such  funds  and  patrimonial  interests  as 
fall  upder  the  management  of  the  ofiice-bearers  of 
the  burgh — of  appointing  one  of  their  own  number 
to  be  chief  manager  from  time  to  time  during 
their  pleasure,  having  power  to  call  meetings  of 
the  managers  and  to  preside  thereat,  and  of 
appointing  one  of  their  number,  or  any  other  fit 
person,  to  be  treasurer  or  chamberlain,  and  to 
recall  his  appointment  at  pleasure,  and  liketcise 
with  the  power  of  appointing  a  town-clerh  and  a 
procurator-fscaJ,  and  other  officers — ^and  eenerally 
with  the  power  of  exercising  the  whole  functions 
of  the  Magistracy  and  Town  Council  of  the  said 
buigh." 

The  Court  to-day,  after  hearing  counsel  for  the 
petitioners,  granted  the  prayer  of  the  application, 
except  those  portions  of  it  printed  in  italics,  and 
fartiier  authorised  the  managers  now  appointed  to 
examine  the  accounts  of  their  predecessors,  and, 
on  the  same  being  found  correct,  to  exoner  and 
discharge  them  of  their  whole  intromissions  and 
management.  The  Court  also  found  that  the  ex- 
penses of  the  present  procedure  should  form  a 
good  and  lawful  charge  against  the  funds  of  the 
burgh. 

In  regard  to  the  powers  prayed  for,  which  were 
not  eraated,  tiie  Court  thought  that,  as  their 
exercise  had  not  been  required  in  the  burgh  for 
thirty-eig^t  years,  they  need  not  be  granted  now. 
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As  to  the  town  clerk,  the  present  holder  of  that 
office  had  h^ld  it  for  about  fl/ty  years,  and  it  was 
understood  that  when  a  vacancy  occurred  a  special 
application  mi^ht  be  m%de  for  the  appointment  of 
a  successor  if  it  was  necessary. 

Counsel  for  Petitioners— Mr  Cook.     Agents — 
T.  &  R.  Landale,  S.S.C. 


COURT  OP  TEIUDS. 


Wednesday^  Jan.  80. 

MINISTER  OP  RENFREW  V.  THE  HERITORS. 
Veclinafor.  Declinator  by  a  Judge  on  the  ground 
that  he  was  Lord  Rector  of  a  University  which 
was  a  party  to  a  cause  repelled. 

This  was  a  process  of  augmentation  which  was 
apposed  by  the  University  of  Glasgow  as  titular  of 
the  teinds  of  the  parish. 

The  Lord'  Justicb-Clerk  propone  i  a  declinator 
on  the  ground  that  he  was  Lord  Rector  of  the 
University. 

The  declinator  was  repelled. 


COTTRT  OP  SESSIOU. 


OUTER    HOUSE. 
(Before  Lord  Jerviswoode.) 
WILSON  V.  T0DD8. 
Parent  and  Child— Husband  and  Wife— Aliment. 
Held  (per  Lord  Jerviswoode,  and  acquiesced 
in)  that  an  illegitimate  daughter  and  her  hus- 
baiid  were  bound  during  the  subsistence  of 
their  marriage  to  aliment  the  indigent  mother 
of  the  former. 
This  was  an  action  at  the  instance  of  a  person 
against  her  illegitimate  daughter  and  her  husband 
for  aliment,  on  the  ground  that  the  pursuer  was  in 
bad  health,  and  in  a  state  of  indigence,  and  un- 
able to  support  herself.     It  was  alleged  by  the 
defenders  that  the  pursuer  was  married  a  number  of 
years  ago,  but  not  to  the  father  of  the  female  de- 
fender ;  that  the  pursuer's  husband  carried  on  an 
extensive  and  prosperous  business  in  Dundee  down 
to  the  period  of  his  death,  which  happened  about 
fourteen  years  a^go  ;  and  that  after  his  death  the 
pufbuer  mtromitted    with    his    whole    moveable 
estate,  and  along  with  her  two  sons  bom  of  the 
marriage  carried  on  the  same  business  in  Dundee. 
It  was  further  stated  by  the  defenders  that  neither 
of  the  defenders  ever  received  a  farthing  from  the 
pursuer,  or  her  late  husband's  estate,  and  that  Mr 
Todd  did  not  get  anything  with  his  wife  at  mar- 
riage.    It  was  pleaded  in  defence  that  the  female 
defender,  being  a  natural  daughter  and  a  marrried 
woman,  with  no  separate  estate,  and  the  other 
defender  being  in  no  way  relateil  to  the  pursuer, 
they  were  not  bound  to  aliment  the  pursuer,  and 
also  that  their  circumstances  were  not  such  as  to 
enable  them  to  aliment  her. 

The  Lord  Ordinary  allowed  both  parties  a  proof, 
and  appointed  it  to  be  taken  before  himself.  The 
proof  was  accordingly  taken  and  parties  heard 
upon  it,  2md  the  lx>rd  Ordinary  has  issued  the 
following  interlocutor  which  has  been  acquiesced 
in  i — 

**The  Lord  Ordinary  having  heard  counsel,  and 
made  avizandum,  with  the  record  and  proof  led 
before  him,  and  whole  process :  Finds,  as  matter 
of  fact,  Ist,  that  the  pursuer  is  the  widow  of  the 
deceased  John  Wilson,  piano  manufacturer,  Dun- 


dee, by  her  marriage  with  whom  she  had  tiro 
sons,  the  elder  of  whom,  John  Wilson,  died 
upwards  of  a  year- ago,  and  the  second  of  whom, 
William  Wilson,  h^  died  since  the  date  of  the 
present  action  ;  2d,  that  the  pursuer  is  about  63 
years  of  age,  is  in  indigent  circumstances,  and 
that  she  is  in  a  condition  of  bodily  infirmity  and 
weakness,  such  as  to  render  her  incapable  of  earn- 
ing by  her  own  labour  adequate  means  for  her 
own  support ;  Sd,  that  the  defender,  Mrs  Todd,  is  an 
illegitimate  daughter  of  the  pursuer,  and  is  the  wife 
of  the  other  de&nder,  Robert  Todd,  who  is  called 
for  his  interest ;  4th,  that  he,  the  said  Robert  Todd, 
is  a  iishcurer  in  Leith,  and  occupies  a  residence  in 
or  near  Leith,  the  rent  of  which  unfurnished  is  £33 
a  year,  and  that  the  said  Robert  Todil  is  in 
receipt  of  an  income,  in  respect  of  his  employ- 
ment as  a  fishcurer,  of  not  less  than  £100  per 
annum ;  and  5th,  that  there  are  no  children  of 
the  marriage  between  the  defenders,  'Mr  and  Mrs 
Todd :  Further,  finds  as  matter  of  law  that  the 
defender  Mrs  Toild  and  the  defender  Mr  Todd, 
for  his  interest,  are  liable  in  aliment  to  the  pur- 
suer, so  far  as  the  same  is  requisite  for  her  support : 
And  with  reference  to  the  foregwnff  findings  de- 
cerns against  the  defenders,  as  libelled,  for  pay- 
ment to  the  pursuer  of  the  sum  of  £10  yearly,  in 
name  of  aliment  to  her,  and  that  at  two  terms  in 
the  year,  Whitsunday  and  Martinmas,  by  equal 
portions,  beginning  the  first  term's  payment 
thereof  as  at  Whitsunday  1866,  for  the  half- 
year  succoeding  that  term,  and  so  forth  half- 
yearly,  and  tennly  thereafter,  during  the  lifetime 
•  of  the  pursuer,  or  until  she  can  support  herself 
without  the  assistance  of  the  defenders,  with  the 
legal  interest  on  each  half-year's  aliment  fiom  the 
term  of  payment  during  the  not  payment  of  the 
same :  Fmds  the  pursuer  entitled  to  the  expenses 
of  process,  of  wnich  allows  an  account  to  be 
lodged,  and  remits  the  same  to  the  auditor  to  tax 
ana  to  report.  *'  Charles  Bailue. 

"JW<?.— The  Lord  Ordinary  thinks  it  sufficiently 
proved  here  that  the  pursuer  is  unable  to  support 
nerself  fully  by  her  own  labour ;  but  he  thinks 
she  may  still  do  something  for  her  own  support, 
and  has  fixed  the  sum  of  aliment  with  reference  to 
this  consideration  ;  and  he  thinks  it  due  to  the  pur- 
suer to  note  this  now,  in  case  she  should  hereaft^ 
be  advised  to  make  a  claim  for  farther  aliment 
were  the  circumstances  to  change.  In  the 
case  of  Thorn  v.  Mackenzie,  Dec.  2,  1864^  it  was 
observed  that,  in  such  a  case  as  the  present,  no 
special  term  for  the  endurance  of  the  aliment 
should  be  fixed,  under  the  terms  of  the  decree, 
and  this  the  Lord  Ordinary  has  intended  to  avoid. 
"The  recent  case  of  Reid  v.  Moit,  July  13, 1866, 
seems  a  direct  authority  for  the  Uabiuty  of  the 
defender,  Mr  Todd,  at  least  while  his  preient 
marriage  subsists.  *'C.  B." 

Counsel  for  Pursuer — Mr  W.  L.  Mair.    Agent 
— JohnLatta,  S.S.C. 

Counsel  for  Defenders — Mr  Trayner.     Agents 
—Murdoch,  Boyd,  &  Co.,  W^.S. 


Saturday,  Feb.  2. 
SECOND  DIVISION. 

-    LEITH  POLICE  COMMISSIONERS 
V.  CAMPBELL. 
Expenses — Taxation — CounaePs  Fees.     A  case  hav- 
ing been  three  days   debated  in  the  Inner 
House,  and  two  refreshers  sent  to  counsel, 
one  of  them  struck  off  by  the  Court. 
In  this  case  in  the  defender's  account  of  expenses 
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there  were  charaed,  aa  feet  to  ooimael  for  debate, 
•iz  ^aineaa  for  vie  eeiiior  and  f onr  ffnineaa  for  the 
jnmor.  The  auditor  in  tazizig  straoL  a  guinea  off 
each  fee.  Feet  were  chaiged  for  the  second  day 
of  the  debate  of  four  and  three  guineas,  for  the 
third  day  of  five  and  three  ^piineas,  and  for  the 
adyifling  of  three  and  two  guineaa.  The  auditor 
allowed  only  three  guineas  to  the  aenior  for  each 
continuation  amd  two  to  the  junior.  He  alao  atrnck 
a  guinea  off  the  fee  aent  to  aenior  counael  for  the 


dTiainff. 

The  aefender  objected  to  the  auditor'a  report, 
and,  after  hearing  counsel,  the  Oourt  took  time 
to  oonaider  the  matter. 

To^y,  judgment  waa  deliTered  by 

The  LoBD  JuBncs-CLXRK— The  Court  oonaidered 
thia  matter  delicate,  and  thought  it  right  to  take 
time  to  conaider  it ;  and  although  we  are  always 
▼ay  unwilling  to  interfere  in  regard  to  auch  a 
BDUKfeteraa  the  amount  of  oounael'a  fee,  we  are  bound, 
whan  a  question  ia  breu^dit  before  ua,  to  diapoae  of 
it.  The  f eea  aent  for  debate  were  aix  guineaa  to 
aenior  counael,  and  four  to  the  junior.  We  think 
theae  feea  are  perfectly  reasonable.  But  we  most 
take  into  account  what  f oUowa.  After  the  debate 
benn  on  a  Thurada^  it  waa  resumed  next  day, 
and  for  that  continuation  <^  the  debate  four  guineaa 
weze  aent  to  aenior  counael,  and  three  to  the  junior. 
Hist  alao  we  ahould  not,  under  ordinary  droum- 
ataocea,  be  inclined  to  interfere  with.  Then  it 
appears  that  the  diacnaaion  waa  to  be  reanmed  on 
the  following  Tueaday,  and  on  Monday  five 
gnineaa  more  were  aent  to  aenior  counael  and  three 
to  the  junior.  We  think  these  are  fees  which 
ahould  not  be  allowed  aa  betwixt  party  and 
party.  Aa  to  the  feea  of  three  and  two  gnineaa 
aott  for  the  adTiaing,  we  think  theae  are  reaaon- 
able.  The  reault  is,  that  we  are  of  opinion  that 
eigbtgnineaa  ahould  be  diaallowed  aa  betwixt  party 
airaparty,  and  it  ao  happena  that  that  is  jasttheaum 
which  the  auditor  haa  bv  another  prooeaa  taxed 
off  the  account.  We  ahall  therefore,  for  the  aake 
d.  Bim]^]ieitY,  J^"^  approve  of  hia  report,  but,  at  the 
•ame  tm&e,  it  muat  oe  distinctly  understood  that 
we  do  not  ttogaNJve  of  the  cheese-paring  plan  which 
the  anditor  iiaa  reaorted  to  for  tne  pnrpoae  of  re- 
ducing the  aggrmte  amount  of  the  leea  charged. 

Comiael  for  Purauera — ^The  SoUcitor-GeniBral. 
Agent-William  Mitchell,  S.aC. 

Counael  for  Defender— Mr  Pattimn.  Agenti — 
J.  A  Campbell  &  Lamond,  W.S. 


JFWVfay,  Feb.  1. 
SECOND  DIVISION. 

HOWDEN  V.  FLEEMIKG  AND  0THEB8. 
BiUaU^Begieter  of  Taibies—Aei  1685— C2ati«e 
of  DevoluiUm'^SequegircUwn  ^  Trtutee.  A 
deed'  of  entail  provided  that  if  the  heir  of 
entail  in  poaaeaaion  ahould  auooeed  to  a  peer- 
age, the  eatate  ahould  devolve  on  the  next 
heir  entitled  to  succeed,  just  aa  if  the  peraon 
anoceedinff  to  the  peerage  were  naturaUv  dead. 
Hie  entau  waa  never  registered  in  the  Register 
of  Taibnea,  and  the  heir  of  entail  to  whom  the 
danae  of  devolntum  applied,  and  who  auc- 
eeeded  to  a  peerage  in  I860,  held  poaaeaaion 
of  the  eatate  until  hia  death  in  1861— Held 
(din.  Lord  Benholme)  that  the  heir  of  entail 
in  poaaeaaion  having  been  allowed  to  continue 
in  poaaeaaion  till  ma  death  on  a  title  which, 
exjaeie  of  the  recorda,  made  him  proprietor  in 
fee  aimi^e,  the  estate  waa  Uable  for  Uie  debta 


contracted  by  him  during  hia  lifetime,  without 
distinction  between  thcMo  debta  which  were 
contracted  by  him  before  hia  aoceasion  to  the 

.  peerage  and  thoae  contracted  by  him  aubae- 
quently  to  that  event  The  trnatee  on  the  ae- 
qneatrated  estate  of  the  heir  in  poaaeaaion  ac- 
cordingly preferred. 

Thia  waa  a  petition  at  the  instance  of  Jamea 
Howden,  C.A.,  truatee  on  the  aequestrated  eatate 
of  the  deoeaaed  John,  fourteenth  Butm  Elphin- 
atone,  oondudinff  to  have  the  lands  of  Dnntiblae 
and  othera,  whicJi  belonged  to  the  Baron,  trana- 
ferred  to  and  veated  in  the  petitioner  aa  trustee. 
The  defenders,  the  Hon.  Oomwallis  Fleeming 
and  another,  maintained  that  theae  lands  were 
not  carried  by  the  aequestration,  inasmuch  as  by 
the  expreaa  conditiona  and  limitationn  of  Lord 
Elphinatone'a  title  to  theae  landa,  and  the  dauae 
of  devolution  in  the  entail  thereof,  which  provided 
that  on  any  heir  of  tailzie  auceeeding  to  a  peeraffe 
hia  riffht  in  the  landa  ahould  oeaae,  and  the  lands 
should  devolve  upon  the  next  heir,  Lord  Elphin- 
stone,  by  succeeding  to  this  peentfe  in  July  1860, 
ceaaed  to  have  any  riflfat  in  theWda,  and  that, 
therefore,  at  the  date  of  Lord  Elphinatone'a  death 
in  1861,  and  the  date  of  the  aeqnestratiGn,  there 
waa  no  ridit  to  the  aaid  landa  which  Lord  Elphin- 
atone  oouid  legally  convey  or  hia  creditors  could 
attach  for  his  debts.  The  trustee  in  rc^y  main- 
tained that  the  entail  having  never  been  recorded 
in  the  Redster  of  Tailzies,  no  devolution  took  place 
on  Lord  JUphiostone  succeeding  to  the  peerage, 
and  the  landa  were  attachable  for  debta  of  uie 
bankrupt. 

The  Lord  Ordinary  (Benbolme)  r^ected  the 
claim  of  the  trustee. 

The  trustee  reclaimed. 

Lord  Adyooatk,  Dkav  of  Faculty,  and 
Millar,  for  him. 

Pattison,  for  the  defendera. 

At  adviring. 

Lord  Justtck-Clbrk— The  question  to  be  de- 
termined in  this  case  is,  whether  the  landa  of 
Duntiblae  were  a  part  of  the  estate  of  the  late 
Lord  Elphinstone  within  the  meaning  of  the 
102d  and  106th  aectiona  of  the  Bankrupt  Act 
After  hia  death.  Lady  Hawarden  maoe  up  a 
title  to  theae  landa  aa  hia  auoceaaor  by  apecial 
aervice  as  heir  of  provision.  The  caae  therefore 
apparently  faUa  within  the  operation  of  theae 
aectiona  of  the  Act,  if  the  lands  belonged  in  fee- 
aimple  to  Lord  Elphinatone. 

llie  deoeaaed  Lord  received  a  conveyance  of 
theae  landa  by  a  diapoeition  containing  the  pro- 
hibitiona  and  fetters  of  a  atrict  entail,  and  aa  he 
completed  hia  feudal  title  under  that  convevanoe, 
there  can  be  no  doubt  that  the  eatate  would  have 
deacended  to  Lady  Hawarden  aa  the  next  heir  of 
tailzie  and  provision,  unaffected  by  the  debta  or 
deeda  of  the  deoeaaed,  if  the  tailzie  had  been  com- 
pleted bv  registration  in  terma  of  the  Act  1686. 

But  the  taihde  never  waa  registered  in  the  Be- 
giater  of  Tailziea,  and  therefore  the  deoeaaed  waa 
m  law,  while  he  poaaeaaed  the  eatate,  the  fee- 
aimple  proprietor,  ao  far  aa  regarda  the  righta  of 
hia  creditora  or  pnrchaaen  from  him.  lua  cre- 
ditora  could  not  be  reatrained  from  attaching  the 
eatate  for  debta  either  peraonal  or  real  Even  if 
the  entail  were  now  recorded,  provided  theae 
debta  were  contracted  prior  to  the  regiatretion, 
the  estate  would  be  liable  for  them.  This  is  set- 
tled h»w  by  the  cases  of  Smollett  v,  Smollett, 
and  Ross  v.  Drummond. 

The  peculiarity  of  the  present  case,  however,  on 
which  the  respondents  cluefly  rely,  is  that  the  dis- 
_      HO.  xm. 
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poiition  ci  tailzie  under  which  tke  deceased  made 
up  his  title  and  pooaeeoed  the  estate  contained  a 
oUiiBe  by  which  it  was  provided  that,  in  the  event 
of  the  heir  in  possesrion  snoeeeding  to  a  peerage, 
the  estate  should  devolve  on  the  next  heir  entitled 
to  saooeed,  jnst  as  if  the  person  saooeeding  to  the 
peen^  were  naturally  dead.  The  late  Lord 
iillphinstone  d'd  suooeed  to  the  peerage  on  the 
19th  July  1860.  He  died  on  Idth  January  1861. 
In  the  interval  he  continued  in  poeseasion  of  Dun- 
tibiae  as  before  his  accession  to  the  peerage.  No 
proceedings  were  taken  to  enforce  against  him  the 
clause  of  aevolution  on  his  obligation  to  cede  the 
estate  to  Lady  Hawarden.  The  estate  therefore 
was  not  made  litigious  during  his  life.  And  after 
his  death.  Lady  Hawarden  procured  herself  served 
heir  of  tailzie  and  provision  in  special  to  him,  as 
the  person  who  died  last  vest  and  seised  ato  of  fee 
in  the  lands. 

It  is  contended  by  the  reapondents,  that  on  the 
accession  of  the  late  Lord  Elphinstone  to  the 
peerage,  the  estate  ^mo  facto  devolved  on  Lady 
Hawarden ;  that  the  lato  Lord  was,  daring  the 
remainder  of  his  life,  under  an  obligation  to  de- 
nude in  her  favour,  and  that  the  continuance  of 
his  possession,  in  aapite  of  that  obligation,  cannot 
be  allowed  to  benefit  his  general  creditors  r^^- 
sented  by  the  petitioner.  Even  if  this  aigument 
!were  otherwise  quite  unimpeachable,  it  could 
hardly  be  pressed  so  far  as  to  exclude  the  claims 
of  those  creditors  whose  debts  were  contracted 
before  the  devolution  took  pla<^  and  that  class  of 
oreditors  ia  represented  by  the  petitioner  just  as 
much  as  the  other  creditors  of  the  deceased.  But 
it  ai^^ears  to  me  that  the  argument  is  unsound, 
because  it  ascribes  to  the  clause  of  devolution  the 
same  operation  and  effect  <in  a  <|uestion  between 
Ladv  Hawarden  on  the  one  hand,  and  the  late 
Lord  'Elphinstone  and  persons  contracting  witii 
him,  either  before  or  alter  lus  accession  to  the 
peerage,  on  the  other  hand)  as  if  the  tailzie  con- 
taining the  clause  of  devolution  had  been  duly 
recorded  in  the  Register  of  Tailzies. 

The  case  f  onnerly  decided  by  the  Court  between 
the  present  parties  and  Mr  Greozge  Dunlop,  related 
to  limds  possessed  by  the  late  Lord  Elphinstone 
imder  a  valid  entail  duly  recorded,  and  it  was  then 
found  that  the  rents  of  that  estate  accruing  after 
the  deoeased's  accession  to  the  peerage  beloi^^ed  to 
the  next  heir  in  competition  with  uie  deceased's 
creditors.  The  ground  of  that  judgment  neces- 
sarily was  that  the  next  heir,  Lady  Hawarden, 
had  as  substitute  t)f  tailzie  suqh  a  jtut  crediU  as  en- 
.  titled  her  to  be  preferred  to  otner  creditors.  There 
can  be  no  doubt  th«.t  a  substitute  under  a  valid  re- 
corded entail  has  a  jus  crediti,  which  is  secured  to 
him  as  a  right  preferable  to  all  creditors  of  the 
heir  in  possession  by  the  operation  of  the  statute 
1685.  But  this^'ia  credili  depends  on  the  statute 
alone ;  snd  a  tailzie  which  derives  no  benefit  from 
the  statute,  by  reason  of  its  being  unrecorded,  can 
confer  no  jus  eredUi  on  anybody.  Indeed  tibis  is 
simply  the  doctrine  of  Smollett  v,  fchnoUett  and 
Koss  V.  Drummond,  stated  in  other  words,  for  it 
is  impossible  that  any  heir  should  have  a  jus  credUi 
in  an  estate,  or  In  the  succession  to  an  estate,  of 
which  another  person  is  at  the  same  time  the  fee- 
simple  proprietor. 

buoh  also  is  the  doctrine  involved  in  the  Bour- 
treehillcase(9D.  1167,  6  S.  Ap.  136),  for  there  the 
rights  of  the  substitutes  of  tailzie  were  secured  bv 
a  duly  recorded  entail,  the  only  defect  of  which 
was  in  the  nrohibition  against  sales.  The  sale  was 
sustained  because  the  personal  contract  of  sale 
was  complete  before  the  devolution  occurred  ;  and 


it  is,  no  doubt,  assumed  that  had  tiie  devohitiai 
occurred  before  the  present  contract  was  oomplete, 
it  would  not  have  been  effectual  agaioBt  the  de- 
volves. This  was  the  necessary  consequence  of 
the  rights  of  the  heirs  in  the  destination  oeing  as- 
cured  so  as  to  create  in  them  a  jus  eredUi  under  the 
operation  of  the  Act  1685.  But  where  the  desti- 
nation of  the  estate  is  not  fortified  and  secured  by 
the  fetters  of  an  entail,  or  where  the  deed  of  entail 
is  not  recorded,  no  sudi^'tis  erediti  can  exist. 

The  Bourtreehill  case  seems  to  me  to  estaUish 
the  following  propositions,  which  may  be  material 
in  the  determination  of  the  present  case : — 

1.  That  a  devolvee  in  such  a  destination  as  we 
have  before  us  is  truly  an  heir  to  all  practical  pur- 
poses, and  can,  at  all  events,  have  no  higher  right 
than  that  of  an  heir. 

2.  That  where  the  dsvohition  occurs  in  aperfeet 
entail,  the  devolvee  takes  the  estate  on  the  ooenr- 
reoDce  of  the  devolution  unaffected  by  the  debts  and 
deeds  of  his  predecessor. 

3.  That  where  (prior  to  the  Entail  Amendment 
Act)  the  entail  containing  the  danse  of  deT<dutioii 
is  defective  in  the  prohibition  against  sales,  the  de- 
volvee will  be  bound  by  a  nle  eSecbed  by  his  pre- 
decessor during  his  possession  of  the  estote,  prior 
to  the  occurrence  oTthe  devolution,  thou^  he  will 
not  be  affected  by  any  other  debts  or  deeds  of  his 
predecessor. 

4.  That  so  soon  as  the  devolution  oooors,  sil 
power  of  the  heir  in  possession  to  sell  or  to  dosny- 
thing  neoessaxy  to  oomplete  a  contract  of  sale 
eomes  to  an  end,  just  as  if  he  had  at  the  same 
moment  died,  and  the  right  of  the  devolvee 
emerges  exactly  to  the  same  effect  as  if  his  prede- 
cessor had  died; 

5.  It  appears  to  me  necessarilirto  follow  that  if  the 
d^eot  in  the  Bourtreehill  case  had  been,  not  in  tke 
prdiibition  aoainst  sales  but  in  that  against  the  con- 
traction of  debts,  it  would  pari  rotione  have  fol- 
lowed that  all  debts  contracted  by  tiie  heor  in  pos- 
session prior  to  the  occurrence  of  the  devolution 
would  have  been  effectual  against  the  estate^  and 
preferable  in  competition  with  the  next  heir. 

Further  than  this  I  do  not  think  the  Bonrtree- 
hill  case  affords  any  guide  to  us  in  the  present. 
For  this  is  the  case  of  adestination  unprotaotedby 
fetters  by  reason  of  the  non-recording  of  the  deed 
under  which  every  heir  in  possession  is  a  fee- 
sibiple  proprietor. 

I  am  not  disposed  to  controvert  the  position 
that  a  simple  destination  is  effectual  inter  ntsredes, 
in  so  far  that  it  cannot  be  defeated  gratuitously 
by  the  heir  in  possession.  B^t  it  seems  to  be 
maintained  that  this  clause  of  devolution  has  a 
higher  1^^  effect  than  the  dause  of  destination, 
and  that  it  forms  such  a  condition  of  the  right  of 
the  heir  in  possession,  that  without  being  made  a 
real  burden  in  anv  known  or  ordinary  form,  it  is 
effectual  sffsinst  third  parties  (pnixuiasen  and 
creditors)  wou£[h  the  destination  itself  is  quite  im- 
protected  and  ineffectual  to  secure  tilie  interest  of 
a  substitute  taking  the  estate  on  t  he  death  of  a 
previous  heir  against  the  debts  and  deeds  of  that 
neir.  This  argument  appears  to  me  to  be  founded 
on  a  misapprehension  of  the  true  nature  <rf  such  a 
clause  of  clevolutian.  For  that  clause  is  in  truth 
nothing  more  than  a  qualification  of  the  destina- 
tion. The  danse  of  destination  provides  that  on 
the  death  of  A.,  the  institute,  tiie  estate  shaU 
descend  to  B.,  and  on  the  death  of  &  to  C.  The 
clause  of  devolution  merdy  superadds  that  on  A. 
or  B.  succeeding  to  a  peerage,  the  estate  diall 
descend  to  K  or  C.  as  the  ease  maybe.  It  is 
thus  nothing  more  than  one  of  the  provisions  of 
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tha  deed  for  regulating  the  order  of  racooMioii. 
The  heirs  are  prohibited  from  altering  the  order 
of  fooceuKHi,  and  therefore  it  may  be  assumed 
that  they  are  not  entitled  te  defeat  the  effect  of 
the  clause  of  devolution  gratuitously.  But  the 
daose  of  devolution  can  have  no  greater  effect 
agunst  an  heir  in  possession  of  the  estete  than  is 
derived  from  the  prohibition  sgainst  altering  the 
order  of  succession. 

But  the  prohibitions  of  this  tailzie  being  aU  of 
them  ineffectual  against  purchasers  and  craters, 
it  foQows  that  when  the  lact  occurs  which  brings 
the  clause  of  devolution  inte  operation,  the  de- 
folvee  cannot  take  the  estate,  except  subject 
to  the  debts  and  deeds  of  the  last  heir,  whose 
creditors  will  be  entitled  to  adjudge  the  estate 
for  their  debts  even  after  the  devolution  has 
oocorred,  so  loxig  as  their  debtor's  infeftment 
stands  as  the  ezutinff  investiture.  This  was  de- 
termined in  the  Earl  m.  Mardimont  against  Home 
ofAytoun.     (5B.  Ap.  103.) 

No  doubt,  when  tne  feudal  title  has  once  been 
tnmsferred  in  competent  form  to  the  devolvee,  or 
after  he  has  instituted  an  action  for  recovery  of 
the  estate  and  so  rendered  the  subject  litigious,  no 
subsequent  contractions  of  the  heir  affect^L  by  the 
devolution  will  be  a  good  foundation  for  diligence 
against  the  estete. 

But  what  is  to  be  said  of  debto  contracted  after 
the  &ct  inferring  devolution  has  occurred  by  the 
heir,  who,  under  the  clause  of  devolution,  is 
bound  to  denude,  but  who  has  not  yet  denuded, 
and  ttOl  stands  feudidly  vested  in  the  estete,  and 
baa  not  even  been  judicially  called  upon  to  de> 
nude? 

This  may  be  a  new  question ;  but  it  does  not 

rkr  to  me  to  be  attended  with  much  difficulty, 
infeftment,  as  it  stood  originally  in  the  heir 
before  his  accession  to  the  peerage,  was  an  inf eft- 
meat  in  fee-simple,  and  ite  legal  character  cannot 
be  chaoged  in  a  question  with  parties  who  are  en- 
titled to  trust  to  the  records,  so  as  to  become  an 
infeftment  in  trust,  giving  a  mere  fiduciary  fee, 
msrely  by  the  occurrence  of  an  event  which  gives 
rise  to  a  personal  obligation  on  the  part  of  the  heir 
in  possession,  under  tnat  infeftment,  to  denude  in 
favour  of  another  heir. 

The  clear  and  consistent  doctrine  of  our  law 
is,  that  aU  debte  contracted  by  a  proprietor  of  an 
estate  who  stands,  ex  fade  of  the  records,  infeft 
aa  proprietor  in  fee-simple,  may  be  made  effectual 
to  attach  his  estate,  even  though  it  should  pass 
into  the  hands  of  a  succeeding  heir  by  the  opera- 
tion of  an  unprotected  destinaBon^  before  diligence 
ia  done  to  aneot  the  fee.  Nor  can  it,  in  my  opi- 
nion, make  any  difference  in  the  application  of 
this  principle  thst  the  debtor  is  continuing  to  hold 
the  estete  under  his  fee-simple  infeftment  after  he 
has  been  brought  within  the  operation  of  a  claim, 
inferrii^  a  personal  obligation  inier  hceredes  to 
denude  m  favour  of  another  heir. 

Creditors  ace  entitled  to  trust  implicitly  to  the 
neord^  and  so  long  as  their  debtor  is,  ex  facie  of 
the  records,  fee-sisanle  proprietor,  they  are  entitled 
to  nHj  on  ibe  fee  of  his  estete  as  a  fund  of  credit. 
In  tut  respect  their  position  is  inore  favourable 
than  that  of  purchasers ;  for  a  purchaser  who 
takes  a  conveyance  in  the  knowledge  of  an  ante- 
cedent obljg^tion,  though  personal  on  the  i>art  of 
the  seller  to  convey  to  another,  m^  have  his  title 
cut  down  on  the  head  of  fraud,  put  with  credi- 
tors it  is  not  so.  They  are  not  affected  bv  any 
knowledge  of  personal  obligations  of  their  debtor 
■o  far  aa  real  diligence  is  ooncemed,  and  are  en. 
titled  to  exclude  any  one  with  a  weaker  right  than 


their  own,  without  being  liable  to  any  investiga- 
tion into  their  knowledge  of  their  debtor's  personal 
obligations  or  oontracto  when  their  debts  were 
contracted. 

M^  conclusion,  therefore,  is,  that  the  late  Lord 
Elphinstone  having  been  allowed  to  continue  in 
possession  of  the  estete  of  Duntiblae  till  his  death, 
on  a  title  which,  ex  facie  of  the  records,  made  him 
poprietor  in  fee-simple,  that  estete  is  liable  for 
the  debte  contracted  by  him  during  his  lifetime, 
without  distinction  between  those  debte  whidi 
were  contracted  by  him  before  his  accession  to  the 
peerage  and  those  contracted  by  him  subsequently 
to  that  event. 

I  am  for  altering  the  interiocutor  of  the  Lord 
Ordinary,  and  granting  the  prayer  of  the  petition 
of  Mr  Howden,  as  trustee  on  the  sequestrated 
estete  of  the  deceased  debtor,  Lord  Elphinstone. 

Lord  Cowan — This  is  an  application  oy  the  trus- 
tee on  the  sequestrated  estete  of  the  decMsed  John 
Fleeming,  fourteenth  Baron  Elphinstone.  Hisdeath 
occurredlSth  January  1861.  The  sequestration  of 
his  estetes  was  applied  for  and  obtained  19th  June 
1862.  The  present  api^cation  was  preseiited  to 
the  Lord  Ordinary  on  10th  March  18i66,  in  terms 
of  the  Buikruptcy  Act,  against  the  respondent,  ' 
ComwaUis  Fleeming,  his  tutors  and  curators,  the 
eldest  son  of  Lady  Mawarden,  now  deceased,  and 
nearest  heir  of  tailzie  and  inH)vision  entitled  to 
succeed  to  her  in  the  lands  and  others  described 
in  the  petition ;  and  to  which  lands  Lady  Hawarden 
had  completed  titles  on  the  death  of  Lord  Elphin- 
stone, as  nearest  heir  of  tailzie  and  provision  to  nim. 

The  application  is  also  directed  against  George 
Dunlop,  in  respect  of  his  ri^ht  and  interest  in  and 
to  the  said  lands,  under  a  disposition  in  his  favour 
in  security  of  deote  and  obhgations,  of  date  14th 
November  1859. 

The  petition  sets  forth  section  102  of  the 
stetute,  transferrins  to  snd  vesting  in  the  trustee 
msojure,  as  at  the  date  of  his  connrmation,  abso- 
lutely and  irredeemably,  the  whole  property  of 
the  debtor,  and  especially  the  whole  neriteble 
estato  belonging  to  tne  bankrupt  in  Scotland ;  and 
also  the  103th  section  of  the  stetute,  enaotinff 
that  in  the  case  of  sequestration  of  the  estete  of 
a  deceased  person,  whose  successor  has  made  up  a 
title  to  his  heriteble  estete,  "the  trustee  mav 
apply  to  the  Lord  Ordinary  praying  that  such 
estete  shall  be  transferred  to  and  vested  in  him," 
and  einpowering  the  Lord  Ordinary  to  declare  to 
that  efifect  if  no  cause  is  shown  to  the  contrary. 

The  question  under  the  record  is  whether  the 
lands  sought  to  be  transferred  to  and  vested  in 
the  petitioner  bdonged  to  the  deceased  Lord 
Elphmstone  at  the  time  of  his  death,  to  the  effect 
and  in  the  sense  of  being  attachable  for  his  debte. 
The  106th  section  of  the  stetute  declares  that  the 
estate  to  be  transferred  to  the  trustee  shall  vest  in 
him  to  the  same  effect  as  the  act  and  warrant  of 
confirmation  in  the  case  of  a  living  debtor  under 
section  102,  which  enacte  that  if  any  part  of  the 
bankrupt's  estato  be  held  under  an  entail,  or  by  a 
title  otiierwiae  limited,  the  right  vested  in  the 
trustee  "  shaU  be  effectual  onl3r  to  the  extent  of 
the  interest  in  the  estete  which  the  bankrupt 
might  legallT  convey  or  the  creditors  attach." 
Hence  it  is  that  if  the  lands  to  which  the  petition 
refers  were  in  the  person  of  John  Fleeminff  at  the 
time  of  his  death  attachable  for  his  debte, lus  heir 
and  successor  in  these  lands  is  within  the  stetu- 
tory  obli^tion,  and  the  demand  of  the  trustee  is 
beyond  dispute. 

The  lands,  being  the  mill  and  lands  of  Duntiblae 
and  others,  were  conveyed  by  disposition  and  dead 
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of  tailzie,  dated  4th  October  1847,  to  John  Fleem- 
iiig  and  other  heirs  and  substitates  thereiQ-men- 
tioned,  under  the  fetters  of  a  strict  entail ;  and 
titles  were  completed  by  him  under  instruments 
of  saaine  and  instruments  of  resignation  ad  renum- 
mtkm  in  1847,  and  1848,  and  1859  respectively. 
These  instruments  were  duly  reoordea  in  the 
Kegister  of  Sasines.  But  while  John  Fieeming's 
feudal  title  in  the  lands  and  others'  was  thus  com- 
plete the  deed  of  entail  has  never  been  recorded  in 
the  Becister  of  Tailzies. 

Theaeedof  entail  contains,  amongst  otherclauses, 
one  of  devolution,  to  the  effect  that  in  case  of  any 
of  the  heirs  succeeding  to  the  peerage  **  then,  and 
in  that  case,  and  how  soon  the  person  so  succeed- 
ing,"  and  so  forth,  in  terms  already  cited. 

This  clause  of  devolution  became  operative 
during  John  Fieeming's  lifetime,  inasmuch  as  the 
succession  to  the  Elphinstone  peerage  opened  to 
him  on  19th  Jul^  1860,  upon  tne  death  of  John 
13th  Baron  Elphmstone ;  out  no  steps  were  taken 
by  the  next  heir  of  entail  (the  now  de- 
ceased Lad^  Hawarden)  to  enforce  against  him 
the  obligation  to  denude  of  the  lands.  John 
Fleeming  continued  in  the  undisturbed  posses- 
sion of  them  in  virtue  of  his  feudal  title 
until  his  death.  Upon  that  event  Lady  Hawarden 
served  heir  of  entau  and  provision  to  him  as  hav- 
ing died  last  vest  and  seised  therein,  and  under 
that  service  she  completed  her  title  to  the  lands  by 
infeftment  in  July  1861.  The  respondent  Com- 
wallis  Fleeming,  is  now  in  her  rifiht. 

Laying  aside  the  effect  of  the  devolution  clause, 
it  is  not  doubtful  that,  notwithstanding  the  tail- 
zied fetters  in  the  title  of  John  Fleeming^  the 
non-recording  of  the  deed  of  entail  in  the 
Register  of  Tailzies,  had  the  effect  of  leavine  the 
lands  as  much  exposed  to  the  dili^^ence  of  his 
creditors,  as  if  he  had  been  in  possession  on  a  fee- 
simple  title.  The  dedsion  in  the  early  case  of 
Willison  V.  Creditors  of  Donator,  1723  (M.  15369) 
and  in  the  more  recent  cases  of  Smollet  v, 
Smollet*s  Creditors,  1807,  and  Ross  v,  Drummond, 
30th  August  1831,  House  of  Lords,  are  con- 
clusive on  this  point.  Contrary  to  the  opinion  of 
the  then  Lord  Justice-Clerk  (Hope)  and  of  the  Lord 
President  (Campbell),  it  was  decided  in  Smollet's 
case  that  the  estate  was  attachable  for  all  debto 
contracted  by  the  heir  of  entaH,  prior  to  the  date 
of  recording  the  deed  in  the  Register  of  Tailzies. 
That  decision  not  having  been  taken  to  appeal, 
the  question  was  again  brought  forward  in  Ross  «. 
Drummond,  and  the  same  decision  waspronotmced, 
the  then  Lord  President  (Hope)  statms  that  he 
held  the  decision  in  SmoUet's  case  to  be  binding  in 
this  Court.  On  appeal,  the  House  of  Lords  de- 
clared by  their  juagment  **that  the  registration 
of  the  deed  of  entail  prior  to  the  date  of  the 
decrees  of  constitution  and  adjudication  does  not, 
in  this  case,  bar  the  claims  of  the  creditors  against 
the  entailed  estate,  in  respect  of  debts  contracted 
prior  to  such  rMpstration.'^ 

Thus  the  cre£tors  of  the  heir  in  possession  are 
not  affected  by  the  prohibitions  and  fettera  con- 
tained in  the  tailzie,  even  where  infeftment  has 
followed,  and  the  conditions  of  the  title  appear  in 
the  RM^ster  of  Sasines  so  long  as  the  deed  of 
entail  has  not  been  inserted  in  the  Register  of 
Tailzies.  They  may  constitute  their  debts  against 
the  debtor  or  against  his  heir  <--a^lriiiff  up  the  estate  ; 
and  make  them  effectual  by  adjudication,  just  as 
in  the  case  of  their  debtor  having  possessed  the 
lands  in  fee-simple.  The  subsequent  r^stration 
of  the  deed  of  entail  is  of  no  avail,  whether  that 
take  place  before  or  after  the  real  diligence  at  the 


creditors'  instance.  The  only  inquiry  is,  whether 
the  debt,  proposed  to  be  made  effectual  on  tbe 
lands  by  adjuoication,  was  contracted  prior  to  the 
entry  of  the  deed  in  the  Register  of  Entails. 

This  beinff  undoubted  law,  the  next  inquiry  his 
regard  to  we  effect  of  the  clause  of  devolution 
upon  the  position  and  rights  of  the  creditorB  of 
John  Fleeming,  standing  feudally  vested  in  the 
lands,  and  contracting  personal  debt,  while  his  en- 
tail title  was  unrecoraed. 

There  is  no  question  as  to  the  legal  character  of 
a  clause  of  devolution.  It  is  a  condition  or  quality 
attached  to  the  right  of  succession  conferred  bv 
the  destination ;  and  when  the  event  occurs  whic^ 
bringsit  into  operation,  thedevolvee takes  the  estate 
as  the  heir  called  to  the  succession  on  the  voidanoe 
of  the  possessor's  right.  He  takes  as  heir  of  entail 
and  not  as  creditor.  But  until  the  condition 
occurs  which  is  to  cause  the  devolution,  the  posi- 
tion of  the  heir  in  possession  is  in  no  way  affecttsd. 
All  his  acts  as  owner  of  the  estate,  in  so  far  as  not 
struck  at  by  the  entailed  fetters,  are  perfectly 
effectual,  as  much  so  as  if  the  deed  contained  no 
clause  of  devolution. 

This  principle  was  conclusively  settled  in  the 
BourtreebiU  case.  The  devolution  was  declared 
to  come  into  operation  so  soon  as  an  heir,  having 
become  a  peer,  should  have  a  second  son.  It  was 
strongly  contended  that  Lord  JE^;linton's  accession 
to  the  peerage  altered  his  position  as  heir  in  pos- 
session, and  constituted  him  hoerf  fiduckaius  for 
his  second  sou,  when  bom,  so  as  to  incapacitate  him 
from  exercising  n^ts  of  ownership  he  could  other- 
wise have  done.  This  was  repudiated  both  in  this 
Court  and  in  the  House  of  Lords ;  and  the  principle 
of  the  decision  in  the  well-known  case  of  M'Einuon 
was  held  to  be  inapplicable. 

From  this  it  is  clear  that  so  long  as  John  Fleem- 
ing remained  in  possession  of  the  estates  while  yet 
a  commoner,  his  debts  and  deeds  not  being  struck 
at  by  the  fetters  of  the  entail,  were  in  aU  re- 
spects effectual.  Nor  was  the  power  of  his  creditors 
to  lead  adjudication  of  the  lands  at  all  impaired 
by  his  intermediate  accession  to  the  peera^  The 
emeigencv  of  that  event  did  not  divest  him  of  the 
feudfd  ri^t  and  title.  It  imposed  on  him  a  per- 
sonal obligation  to  denude,  and  conferred  om  the 
next  heir  as  devolvee  the  right  of  succession.  But 
it  did  no  more.  The  feudal  estate  was  still  in  him, 
and  so  long  as  this  state  of  the  title  remained,  the 
real  diligence  to  attach  the  lands,  which  was 
undoubtedly  competent  to  his  prior  creditors, 
could  be  oirected  against  no  one  else.  And 
accordingly  this  has  been  expressly  ruled  in 
a  veiT  analogous  case.  I  refer  to  the  case 
of  Earl  of  Marcnmont  v.  Home  of  Ayton,  reported 
in  B.  10,624^  8th  Bee.  1713,  but  more  fully  on 
this  point  in  V.  Brown's  Supplement,  p.  10^  on 
5th  Februaiy  1714.  The  devolution,  in  that  case 
as  in  this,  was  provided  to  take  placeon  acoesmon  to 
the  peerfl«e.  The  debt  was  contracted  of  a  prior 
date  to  tne  accession.  But  the  adjudicatioa 
which  was  sustained,  was  led  subsequent  to  that 
event.  In  the  Bourtreehill  case  I  do  not 
understand  any  doubt  to  have  becm  felt  by  the 
judges  on  this  point.  Lord  Fullaiton  in  particular, 
in  referring  to  the  steps  to  be  taken  by  the jinr- 
chaser  to  completehii  feudal  title,  observed — '*Here 
the  feudal  title  is  still  in  ^e  party  who  entered 
into  the  contract ;  he  is  willin|[  to  complete  it ;  if 
he  were  to  refuse,  adjudication  mi^^t  proceed 
against  him,  just  as  it  might  have  jnooeeded 
against  his  haisredUa»  jaeeiu,  in  the  event  of  his 
death."  And  in  the  House  of  Lords,  the  atdj 
points  OB  which  any  doubt  was  expressed  had  re- 
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gud  to  Lord  £{glinton*8  position  prior  to  the  birth  of 
his  Moond  son  and  theapplicahuity  of  M'Kinnon's 


I  think  ^it  certain,  on  princdple  and  authority, 
that  for  tfie  personal  debt  of  John  Fleeming  con- 
trseked  prior  to  his  aooeosion  to  the  peenuy^e,  the 
lands  of  Ihintiblae  were  op|en  to  be  attached  by 
real  diligence  directed  against  him,  as  the  feudal 
owner,  at  any  time  of  his  lifetime ;  and  therefore 
as  at  20th  January  1861,  when  his  death  occurred, 
the  trustee,  in  so  far  as  there  are  personal  debts 
contracted  prior  to  19th  July  1860,  remaining  un- 
paid and  forming  claims  in  the  sequestration,  must, 
in  this  view,  be  entitled  to  have  the  lands  and 
others  which  were  open  to  be  adjudged  for  those 
d^btB  thus  oimveyea  to  him  by  the  neir  of  Lord 
™  "    "  ne. 


I  is  not  the  place  for  determining  how  far 
the  objections  stated  by  the  respondent,  to  the 
Btstos  of  debt  lodged  by  the  petitioner,  as  due  by 
John  Fleeming  at  the  respective  disktes  of  his 
accession  to  the  peerage,  his  death,  and  the  se- 
Questrstion  of  his  estates,  are  well  founded.  So 
or  it  is  enough  if  there  be  evidence  that  to  a 
huge  amount,  the  debts  due  at  the  time  of  his 
aeceasion  and  of  his  death,  remain  outstanding  and 
are  the  foundation  of  clauns  on  the  estate ;  and 
that  this  is  tUe  fact,  I  cannot  entertain  any 
doabt,  on  full  oonsideration  of  the  statements  in 
the  record,  and  especially  those  in  Art.  13  and 
Mswer  to  it  with  the  relative  states.  In  the  six 
months  which  intervened  between  June  1860  and 
Jannary  1861,  the  debts  of  John  Fleeming  in- 
eieased  from  £43,000  to  £50,000 ;  and  at  the  date 
of  sequestration  in  1862  the  amount  due,  and  on 
which  dividends  have  been  paid,  is  £36,700.  An 
attempt  is  made,  by  observations  in  reference  to 
the  cudm  of  Mr  Dnnlop  (which  of  itself  is  ad- 
mittedly ranked  for  upwards  of  £12,000),  and  upon 
the  debt  due  to  Joel  (ranked  for  £15,000),  to  show 
that,  to  some  extent,  the  debts  thus  rai^Led  may 
on  examination  be  found  to  consist  of  contractions 
•absequent  to  the  date  of  the  accession  to  the 
peerage  and  of  the  death.  But,  after  giving  every 
allowance  to  these  views,  I  remain  fully  satisfied 
that  the  amount  due  at  the  sequestration  cannot 
be  80  dealt  with  except  to  a  limited  extent. 

But,  besides  delits  m  this  situation,  there  are  cer- 
tainly other  creditors  of  John  Fleeming,  for  whose 
behoof  the  Mquestration  has  been  exp^e,  in  debts 
and  obligations  contracted  subsequent  to  his  ac- 
cession to  the  peerage ;  and  the  question  is.  Can 
personal  creditors  in  this  situation  insist  on  the 
laads  of  Buntiblae  being  declared  within  the 
adjudication  title  of  the  trustee  for  their  behoof  as 
heritable  estate  attachable  for  their  debts  ?  This 
ia  a  auestion  on  which  it  may  not  be  necessary,  for 
the  msposal  of  this  petition,  to  form  a  conclusive 
opinion ;  and  one  not  unattended  with  diOGiculty. 

The  case  to  be  dealt  with  is  that  of  the  feudal 
owner  of  a  property  contracting  debts,  in  whose 
title  there  is  a  personal  obligation  to  denude,  and 
a  devdation  of  the  estate.  The  entail  not  being 
iworded,  the  owner  was  fee-smple  proprietor 
hi  sU  questions  with  creditors  and  singular 
aoeoessoTs.  Hie  destination  of  the  estate  was 
unprotected  ;  and  the  prohibition  a^unst  con- 
tractiom  of  debt  was  unavailing.  X^o  matter 
althoof^  the  fetters  appeared  in  the  Register  of 
Sasines;  they  did  not  touch  the  power  of  the 
feudal  owner  to  contract  debt  or  to  sell  the 
lands  at  his  pleasure^  so  long  as  the  Act  1685  was 
not  complied  with  by  registration  of  the  deed  in 
the  Record  of  Tailsdee.  The  heirs  of  entail  were 
4a  helpless,  in  every  question  with  creditors  or 


purchasers,  as  if  the  title  of  the  owner  had  been 
unfettered.  Yet  it  is  contended  that  creditors, 
contracting  on  the  faith  and  credit  of  the  real 
right  vested  in  their  debtor,  and  noways  affected 
by  the  recorded  prohibition  of  oontractinff  debt, 
are  open  to  hare  their  legal  riffht  to  attacm  their 
debtor's  real  estate  destroyed,  by  the  personal  con- 
dition attached  to  the  destination  clause,  that  in  a 
certain  event  the  estate  is  to  devolve  on  the  next 
heir  of  the  destination.  The  order  of  succession 
itself  is  incapable  of  being  enforced,  while  the 
entail  ia  unrecorded ;  but  tms  condition  or  quality 
annexed  to  the  destination  is  capable  of  being 
enforced  by  the  heir,  in  whose  favour  the  devolu- 
tion comes  to  operate ;  and  that  heir  bein^  devolvee 
can  resist  the  otherwise  indisputable  ri^t  of  the 
creditor  to  adiudge  his  debtor^s  estate.  So  it  is 
oontended.  The  reasoning  leading  to  that  result 
appears  to  me,  as  at  present  advised,  to  be  not  a 
httle  anomalous ;  and  I  know  of  no  authority  to 
sanction  it. 

In  principle  the  heirs  of  the  destination,  whether 
called  directly  or  under  a  devolving  clause,  have 
no  jus  crediti  m  the  estate,  entitling  them  to  com- 
pete with  the  diligence  of  creditors  contracting 
with  the  feudal  owner  possessing  on  a  fee-simple 
title;  or  what  is  the  same  thing  to  all  lecal  effects, 
on  an  unrecorded  deed  of  tailzie.  Until  the 
tailzie  be  recorded,  or  until  the  personal  obligation 
to  denude  be  enforced,  or  the  feudal  estate  other- 
wise taken  up  by  the  heir  entitled  to  take  under 
the  devolving  clause,  the  rights  and  remedies  of 
creditors  contracting  with  the  owner  of  the  estate 
remain  entire.  Such  is  the  view  I  take  of  the  legal 
principle  to  be  applied  in  such  cases. 

There  ia  not  much  Ught  on  this  point  to  be 
gathered  from  any  of  the  decisions  that  were  re- 
ferred to  in  the  debate.  The  questions  that  hare 
arisen,  indeed—- excepting  in  the  case  of  the  Earl  of 
Marchmont  and  in  the  recent  competition  between 
the  parties  to  this  application — did  not  inrolvethe 
rights  and  interests  m  creditors.  The^  were  all  of 
them  questions  between  heirs,  the  heir  forfeiting 
and  the  heir  taking  by  devolution ;  and  they  were, 
moreover,  questions  under  deeds  of  entail  duly  re- 
corded in  the  Register  of  Tailzies. 

The  Marchmont  case  did  not  raise  the  question, 
though  it  was  incidentally  alluded  to  in  the  argu- 
ment ;  and  the  Bourtreehill  case  had  regard  to  a 
contract  of  sale  held  to  be  complete  as  a  personal 
contract  prior  to  the  birth  of  Lord  Eglinton's 
second  son,  but  not  followed  by  infeftment. 
Hence  the  power  of  Lord  Eghnton,  while  he  re- 
mained feudal  owner,  to  contract  personal  debt 
after  t^t  event  was  not  argued ;  moreover,  as 
regarded  the  contraction  of  debt,  tiie  fetters  were 
complete,  and  the  deed  of  entail  was  duly  recorded. 

Then  the  recent  case,  in  which  the  whole 
Court  were  considted,  of  Lad;^  Hawarden  against 
Howden  and  Dunlop,  was  decided  in  relation  to  a 
state  of  circumstances  essentially  different  from 
the  present  cc^opetition.  The  rents  were  those  of 
the  estate  of  Wigton,  held  xmder  a  strict  entail 
duly  recorded.  As  between  the  two  heirs-- Lord 
Elphinstone,  who  forfeited  the  estate  on  his  suc- 
cession to  the  peerage,  and  Lady  Hawarden,  the 
heir  of  entail,  taking  as  dcTolvee — the  conditiou 
attached  to  the  right  of  succession  was  held  to 
become  operative  eo  ipso  of  the  conveyance  of  the 
devolving  condition.  And  neither  the  trustee  on 
Lord  Elphinstone's  estate,  nor  the  creditor  to 
whom  the  estate  had  been  disponed,  could  plead 
any  Id^er  right  to  the  rents  than  what  was  in 
Lord  l^hinstone — the  tailzied  fetters  under  the 
recorded  deed  of  entail  having  qualilied  their  right 
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and  title  to  the  eetste  and  its  rents  as  effectually 
as  they  did  the  title  of  their  author.  The  Court 
had  no  occasion  to  consider  the  rights  at  creditors 
to  affect  the  lands  by  real  diligence,  for  debts  of 
tJie  feudal  owner,  possessing  on  a  title  which  did 
not  debu*  from  contracting  personal  debt,  bat  left 
it  open  for  the  careditors  to  attach  the  estate,  so 
lo^  as  the  entaQ  remained  uireoorded. 

For  these  reasons  I  cannot,  at  this  stage  of  the 
proceedings,  hold  that  the  personal  debts  con- 
tracted by  JcAua.  Fleeming  between  June  1860,  and 
January  1861,  are  to  be  excluded  from  ranking 
on  the  proceeds  of  the  estate  in  question,  or 
that  the  adjudication  title  of  the  trustee  will  not 
benefit  them.  There  is  at  least  prima  fade  cround 
for  this  view  of  the  rights  of  those  creditors; 
and  m  hoc  eUUu  I  cannot  draw  any  distinction 
between  the  different  sets  of  creditors  in  the 
matter  of  this  application.  The  lands  are,  in  the 
yiew  I  take  of  tine  law,  unquestionaUy  liable  to 
be  attached  for  all  the  debts  that  had  their  ori^ 
prior  to  June  1860.  The  trustee's  adjudication 
title  supports  his  demand  under  the  statute  to 
have  those  lands  conveyed  to  him,  even  viewing 
it  as  doubtful  whether  tne  other  class  of  creditors 
can  claim  to  be  ranked  pari  j^aesa  on  their  pro- 
ceeds when  sold.  And  until  it  is  seen  that 
there  is  a  surplus  after  paying  off  these  debts  for 
which  it  may  certainly  be  attached,  it  is  prema- 
ture finally  to  dispose  of  the  question  as  regards 
the  rights  of  the  other  creditors.  Indeed,  in  the 
aigument^  the  distinction  adverted  to  was  not 
pressed  with  any  earnestness — ^the  general  proposi- 
tion contended  for  being  that  for  none  of  the 
debts  due  by  John  Fleeming  could  the  lands  be 
Wd  to  be  attachable  to  any  extent  or  effect. 
This  general  proposition,  as  I  have  already  said, 
appears  to  me  quite  untenable. 

There  remains  for  consideration  the  effect  of  the 
di^osition  of  the  lands  executed  by  John  Fleeming 
in  favour  of  Mr  Dunlop  in  1859.  This  was  an 
exfa^ie  absolute  dbnveyance ;  and  with  recard  to 
tiie  lands  of  Duntiblae  carried  the  fee  of  tnem  to 
Dunlop.  It  bore  to  be  for  an  onerous  considera- 
tion— ^viz.,  the  sum  of  £15,000  instantly  advanced. 
Under  this  disposition  infeftment  followed  on 
j25th  November  1859.  Assuming  tins  to  have 
been  as  it  bears  an  onerous  deed,  it  was  within  the 
power  of  John  Fleeming  to  grant  it,  and  it  had  the 
effect  of  divesting  him  of  the  estate.  At  the  time 
of  his  accession  to  the  peenu;e,  therefore,  and  at 
the  time  of  hit  death,  and  ot  the  sequestration  of 
his  estates  even,  the  feudal  title  of  the  dominium 
utiU  was  in  Dunlop.  The  mid-superiority  alone 
was  in  John  Fleeming,  Dunlop's  infeftment  being 
base  and  unconfirmed.  But  this  conveyance, 
although  ex  fade  absolute,  was  granted  only  as 
security  for  debts  and  advances  made  to  John 
Fleeminff.  This  was  repeatedly  declared  b^  Dun- 
lop, both  before  and  smce  the  sequestration,  in 
various  judicial  j>roceedings  connected  with  this 
matter ;  and  in  his  affidavit  and  claim  to  be  ranked 
on  the  sequestrated  estate.  Hence,  subject  to  the 
burden  of  the  debts,  for  which  the  land  was  held  in 
securitv,  the  radical  right  to  them  remained  with 
John  Meeming ;  and  he  had  vested  in  him  right  to 
demand  a  reconveyance  on  making  provision  for 
the  debts.  It  is  in  reference  to  this  state  of  Dun- 
lop's  right  under  the  disposition  1869  that  its 
effect  hais  to  be  judged. 

Now,  whether  we  regard  the  riffht  and  interest 
which  was  in  John  Fleeminfl  as  tne  radical  right 
to  the  estate,  or  as  a  rignt  of  action  which  he 
had,  to  demand  from  Ihmlop,  a  reconveyance 
under   burden    of   the   debt  secured    over   the 


lands,  the  adjudication  title  of  the  tmstoe  wsi 
efficacious  to  attach  stlch  ri^ht  and  interest  The 
trustee  was  entitled  to  require  Dunlop  to  execute 
the  deed  of  declaration,  which  he  did  in  A^ii] 
18B3 ;  and  also  to  require  from  him  the  assignation 
and  dispoeition  in  February  1865;  and  as  will  be 
seen  fnxnl^e  terms  of  those  deeds,  the  lands  which 
Dunlc^  held  under  his  absolute  title,  but  truly  in 
security  ai  debt,  have  been  reconveyed  to  the  trus- 
tee ;  and  he  has  under  the  open  precept^  contained 
in  a  prior  deed  executed  in  185^  obtained  himself 
duly  infeft. 

It  is  not  at  all  neoessary  to  enter  farther  on  a 
consideration  of  this  part  of  the  case.  Thai  there 
were  debto  secured  over  the  lands  of  DuntiUae  to 
a  large  amount  is  certain;  and  it  is  equally 
certain  that  there  are  debts  remaining  unpaid 
which  are  alleged  to  be  preferably  secored 
over  the  prooe^  of  these  lands  when  sold. 
Hue  has  been  expressly  stipulated  for  by  Dunlop  in 
the  deeds  which  he  has  executed ;  aaoid  the  price 
of  the  lands^  after  providing  for  the  prefeiable 
debts,  will  be  in  the  trustee^s  hands  as  estate,  whidi 
belonged  to  John  Fleeming,  at  the  time  of  his  death 
atta^able  for  his  debts.  On  this  estate,  the  per- 
sonal creditors,  according  to  their  several  rishts 
and  interests,  will  be  entitled  to  rank.  There  does 
not  wpear  to  me,  therefore,  any  ^und  for  holding 
that  the  disposition  of  1859  can  interfere  with  the 
principles,  on  which  the  lands  of  Duntiblae  them- 
selves, had  the  disposition  of  1859  never  been 
granted,  must;  have  Deen  held  to  fall  wiiliinthe 
trustee's  statutory  title. 

Upon  implement  being  obtained  from  the  heirs  of 
John  Fleeming,  and  the  mid-superiority  htoji^  con- 
ye^red  to  the  trustee,  he  will  be  in  a  situation  to 
resign  the  domifdtnn  utile  into  his  own  hands,  and 
so  vest  in  himself  the  same  feudal  right  to  Donti- 
hlae,  which  was  in  John  Fleemine  before  he 
granted  the  disposition  of  1869  to  Dunlop. 

The  Lord  Ordinary's  interiocntor  ou^t,  in  m^ 
opinion,  to  be  recalled,  and  the  prayer  of  the  peti- 
tion granted. 

Lord  Benholuk — ^The  case  we  ha-ve  before  us 
is  confessedly  one  of  great  difficulty,  and  I  hate 
looked  at  it  with  extremejealousy  froin  the  dream- 
stance  that  I  was  the  Lord  Ordinary  who  pro- 
nounced the  interlocutor  now  under  review.  I  paid 
ffreat  attention  to  the  most  able  arguments  at  the 
bar,  and  in  consultation  afterwards,  as  your  Lord- 
ships  well  know,  I  have  done  everythiiur  I  could  to 
mature  my  opinion  upon  tiie  case.  Sut  I  must 
confess  that  I  remain  of  the  opinion  I  originally  hdd 
with  respect  to  the  effect  of  that  clause  oFdevolutioo 
which  has  so  important  a  bearing  upon  the  case; 
Let  me  recal  the  leading  features  by  which  this 
question  falls  to  be  settled.  In  1741,  the  Wigtown 
entail  was  executed,  and  in  its  original  oonstmction 
that  entail  contained  not  only  Hie  property  of  that 
estate,  but  also  what  has  been  callea  ^e  Dunti- 
blae estate.  The  original  entail  contained  both, 
and  it  was  recorded  in  the  year  1750.  So  far  the 
registered  entail  referred  to  both  estates,  but  it  is 
equally  true  that  a  part  of  tiiat  entailed  estate 
consisting,  I  think,  mainly  of  a  superiority,  was 
sold  un£r  an  Act  of  Parliament,  and  vested  in 
trustees,  and  again  rnmrdiased  and  mntedwitli 
the  original  estate.  Ipreeume  it  was  a  mistaken 
idea  tlukt  this  was  j^st  the  same  entail— tin  en- 
tail executed  in  1847  I  mean — as  the  original  en- 
tail in  1741.  It  was  identical  in  its  tenns,  and 
especiaHy  identical  in  the  important  otUoae  of  devo- 
lution, and  oonsequently,  I  suppos^  the  framers 
of  that  entail  thought  demselves  relfoved  from  the 
necessity  of  entenng  it  in  the  regiater^a  V^ 
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mistoke,  beoaiue  it  ia  perfectly  certain  tliat  what 
had  been  detached  for  a  time  from  the  original  en- 
tailed estate  rendered  the  document  a  new  entail 
iHien  it  waa  reoonmutted  to  writing.  The  peculi- 
arity of  both  entaila  waa  that  clauae  of  devmotion 
inrolying  not  only  an  obliga^on  to  convey  the 
eitate  to  the  next  heir  of  entail  upon  the  acceoaion 
of  John  Fleeming  to  the  peerage,  out  declaring  hia 
light  of  poaaeaaion  to  be  that  of  a  mere  hand.  A 
good  deal  may  depend  upon  the  queation  whether 
thia  is  to  be  conatraed  aa  a  mere  personal  obliga- 
tuni,  or  whether  it  ia  to  be  oonatmed  aa  a  roal 
qoahty  and  ri^t  ascertained  by  the  infeftment 
ind  inaerted  aa  a  condition  of  entaiL  In  the  view 
I  takeof  thia  caae — ^and  1  think  the  view  is  conform- 
able to  the  oinnion  of  the  whole  Court  in  the  former 
case— it  ia  a  condition,  and  not  a  mere  peraonal  obli- 
gation. The  two  entaila  and  the  two  eatatea  were 
men  inveated  in  John  Fleeming  when  he  became 
Lord  Riphinatone  in  1860  in  predaelythe  aame 
oonditiona,  with  one  exception — viz.,  that  the  one 
entail  waa  regiatered  and  the  other  waa  not.  Now, 
for  a  moment  oontemplate  what  waa  the  effect  of 
that.  It  ia  veiry  clear,  and  I  agree  with  all  the 
anthoritiea  that  have  been  cited,  that  if  the  per- 
sonal creditors  of  John  Fleeming  contracted  whilat 
he  waa  their  proprietor  unaffe^ed  by  the  entail, 
all  theae  peraonal  claima,  their  debta,  were  lawful, 
and  capable  of  attaching  to  the  estate.  In  what- 
ever way  that  eatate  waa  to  be  reached,  whether 
in  the  shape  of  peraonal  representation  againat  the 
next  heir,  or,  aa  it  rather  afypears  to  me,  by  diU- 
geaoe  uainst  the  heir  iznmecQately  in  j^oaaeaaion, 
even  aner  the  devolution  took  place,  it  ia  dear 
enough  the  peraonal  creditors  before  the  devolution 
were  entitled  to  make  a  fund  of  credit  of  the  Uuida 
ooutained  in  the  nnre^g^istered  entaiL  But  it  ap- 
pears to  me  of  very  little  consequence  to  inquire 
whether  ihe  r^medj  waa  upon  a  peraonal  repre- 
seutation  to  the  heir  of  entail  of  an  eatate  unre- 
giatered,  or  whether  it  would  be  made  directly  by 
an  adjudication  a^nat  the  heir  himself  when  in 
life,  althongh  subjected  to  the  event  of  devolution. 
In  my  view  of  the  case  that  is  of  no  consequence, 
because  your  Lordshipa  are  very  well  aware  that 
a  man  who  ia  feudally  vested  in  an  eatate  so  as  to 
be  a  meana  of  complete  diliflenoe  againat  that 
estate  at  the  instance  of  a  creoitor  entitled  to  at- 
tach it,  may  be  in  the  situation  of  a  mere  hand  or 
tmsteein  regard  to  all  other  eatates.  And  that,  1 
take  it,  ^onr  Lordshipa  will  find  waa  exactly 
the  situation  of  John  Fleeming  during  his  lite 
in  reference  to  the  Wigtown  entaiL  What 
was  the  decision  of  the  Court  upon  that 
Wigtown  entail!  for  upon  that  decision  I 
found  my  opinion.  The  grounds  of  that  deci- 
sion appear  to  me  to  stand  very  strong,  and  I  shall 
afterwuda  endeavour  to  ahow  your  Lordshipa 
that  I  do  not  think  the  grounds  upon  which  that 
deetsion  ia  founded  can  he  affected  by  the  drcum- 
stanoe  that  the  entail  waa  not  restored.  A  per- 
aon  who  atanda  veated  feudally  m  an  eatate  such 
as  the  eatate  of  Wigtown,  but  who  iafettered  againat 
the  alienatibn  of  it,  or  the  contraction  of  debt, 
notwithatanding  auch  an  entail,  haa  perfect  power 
to  convey  hia  iSe  interest  in  that  estate.  No  en- 
taQ  can  prevent  him  from  doinff  that.  During  his 
life  hia  eatate  ia  a  fund  of  credit  to  hia  peraonal 
creditors.  The  rente  may  be  attached.  Bla  credi- 
tor may  attach  hia  life  interest  in  them  or  he  may 
convey  them  in  aeourity.  Ko  entail  prevents  that 
Upon  what  prindple  was  it  that  the  court  held 
tteit  John  Fleeming's  life  interest  in  the  Wigtown 
entail  paaaed  over  to  Lady  Hawarden,  and  could 
not  be  oompeted  on  l^  hia  personal  creditors,  or 


any  of  his  creditora,  except  upon  the  principle  thai 
he,  though  feudally  veated  in  the  eatate  till  hia 
death,  waa  a  mere  hand,  a  mere  tmatee  ?  Now  io 
aayiog  that,  my  Lord,  J  think  I  affirm  ia  the 
atrongeat  way  that  oan  be  atated  that  the  oLauae 
of  devolution  by  which  thia  waa  effected  operated 
iptofitrto  to  render  him  legally  dead,  ^panlyBod.  tm 
to  active  right  in  the  eatate,  aa  to  deeding  with  it 
voluntarily,  aa  to  all  real  and  patrimonial  interest 
in  the  estate.  Nor  let  that  be  oonaidered  an  ano- 
maly or  unprecedented  view.  A  truatee  ia  vested 
in  an  eatate,  but  he  ia  veated  intrust  llioufihhehaa 
no  patrimonial  intereat  in  the  eatate,  though  he  haa 
no  proprietary  intereat  in  the  eatete,  he  is  feudallir 
vested  as  trustee.  Again,  say  where  ia  the  ano- 
maly in  holding  that  tlua  real  quaiiiication  con- 
tained in  the  aaaine  of  John  Fleeming  aa  te  the 
Duntiblae  estate  took  effect  againat  all  subeequent 
contractions,  and  rendered  him  in  the  intereat  of 
the  next  heir  of  entail  paralyaed  aa  to  patrimonial 
intereat  ?  Where  waa  the  injustice  of  thia  !  Did 
the  creditora  not  know,  when  they  looked  on  the 
record,  and  that  waa  the  only  way  in  which  they 
could  know  he  waa  feudal  proprietor — ^that  this 
was  a  condition  of  his  life  mterest,  not  to  be  en- 
forced by  any  f  ettera  of  entail  ?  Fettera  ol  entail 
had  no  efficacy.  It  waa  the  clauae  of  devolu- 
tion, and  that  clauae  of  devolution,  if  it  sub- 
sisted in  the  titles  St  the  moment  of  the  events 
as  1  look  upon  it,  must  take  effect  i^n  the 
rifi^t  of  the  proprietor.  There  is  a  good  dead  of 
dSiculty— though  it  is  apart — a  ^od  deal  of 
difficulty  and  mistake  haa  ariaen  in  conaeouenoe 
of  talking  of  a  strict  entail  and  of  a  protected  dea^ 
tination.  Let  me  examine  what  la  a  protected 
destination.  By  that  I  mean  a  destixuition  which 
the  heir  cannot  alter  or  defeat  Can  there  be  a 
doubt  that  John  Fleeming  had  aa  little  power  to 
alter  the  aucceaaion,  to  check  and  eliminate  this 
dause  of  devdution  in  the  one  eatete  as  iu  the 
otiher  ?  It  is  the  greatest  possible  mistake  to  sup- 
pose that  the  fettera  of  entail  had  anything  to  do 
with  thia.  Why,  John  Fleeming  had  no  ri^t  tQ 
alter  or  check  that  It  ia  a  miatake  to  vay  the 
destination  waa  protected  by  the  regiatered  entid^ 
or  by  the  fettera  of  the  entail  in  the  one  case  more 
than  the  other.  The  entail,  no  doubt,  constituted 
a  destination,  but  that  destination  was  contained 
in  the  unregistered  entail  juat  aa  much  aa  in  the 
regiatered  one.  Nor  do  I  do  aee  how  the  fetters 
of  entail  could  enforce  the  one  more  than  the 
other  or  protect  it  But  waiving  that  point,  and 
aupposing  that  there  waa  aometning  in  the  r^gia- 
terad  enteil  which  gave  a  higher  protection,  not  a 
higher  efficacy  (that  it  could  not  give),  but  which 
gave  a  higher  protection  to  the  clauae  of  devolu- 
tion than  the  unrecorded  entail  could  give—sup- 
pose it  were  so,  what  did  that  si^iify  but  that 
when  the  event  of  devolution  took  place  the  clause 
of  devolution  still  aubsiated  in  the  mfeftment  ?  It 
h%d  not  been  altered  in  the  one  more  than  in  the 
odier,  and  you  may  say  it  could  not  have  been 
altered  in  the  one  whilst  it  might  have  been 
altered  in  the  other,  though  I  do  not  agree  to 
that.  What  difference  does  it  make,  if  the 
thine  has  not  been  done,  that  the  destination  still 
stands  with  this  clause  of  devolution  in  it  ?  Doe^ 
it  not  take  effect  in  the  one  as  well  as  in  the 
other  ?  I  do  not  see  how  it  ia  not  to  teke  effect  in 
the  one  merely  because  it  might  have  been  altered 
in  the  one  case  and  might  not  in  the  other,  when, 
in  fact,  it  was  not  altered  in  either  case.  Now, 
nothing  can  be  more  certain  than  that  ^  party 
vested  in  a  feudal  estete,  whilst  he  remains  pro- 
prietor, can  deal  with  that  eatete  by  selling'  it 
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in  tiquidation  of  debt  in  any  way  constituted 
'apon  that  estate  whilst  he  remains  proprie- 
tor. But  shall  yoa  say  that  he  still  re- 
mains in  the  same  -position  after  the  clause 
of  devolution  has  evacuated  his  right  and  ren- 
dered him  legally  dead  ?  You  nrast  assume  the 
whole  question  before  von  are  entitied  to  say 
that,  llie  clause  of  devcJution,  then,  has  no  effect 
'  in  the  one  case,  or  no  great  effect — ^zn  point  of  fact 
no  effect  at  all— «nd  it  has  complete  effect  in 
the  other. 

Where  contravention  has  not  been  incuired,  such 
an  entaU,  such  an  estate,  stands  in  the  same  position 
as  a  fee-simple  one.  A^  crtdUi  upon  that  consists 
in  the  power  of  the  creditors  to  call  into  exercise 
the  fetters  of  entaiL  That  is  the  whole.  Now, 
how  can  that  operate  upon  the  dause  of  devolu- 
tion? The  clause  of  devolution  ha«  nothing  to  do 
with  contravention.  The  clause  of  devolution — 
such  is  the  opinion  of  the  consulted  judges  in  the 
former  case — does  not  operate  at  all  as  an  irritancy 
on  that  entail,  by  the  effects  of  that  entail, 
tfarou^  a  ccmtravention.  It  is  held  b^  them  all 
that  it  is  not  of  that  quality,  and  it  is  that  that 
makes  it  operate,  ipaofxcto,  from  the  moment  of 
the  event.  It  requires  no  declarator.  In  the 
case  of  the  Wigtown  estates  the  clause  of  devolu- 
tion operated  nom  the  moment  of  Fleeming's  suc- 
cession to  the  peerage.  In  the  opinion  of  the 
Court  it  had  operated  from  the  moment  and 
would  have  done  so  had  no  steps  whatever  been 
taken  in  the  meantime.  Now,  nereis  an  estate 
where  there  is  no  registered  entail  and  no  effects. 
The  fetters  cannot  m  called  into  operation.  The 
fetters  do  not  intensify  the  clause  of  devolution. 
Iliey  merely  protect  it  upon  the  hypothesis  I  am 
now  uiging.  Suppose  they  do  protect  it — that  is 
to  say,  prevent  its  oeing  eliminated,  because  there 
is  no  contravention  connected  with  the  clause  of 
devolution.  WeU,  the  registered  entail  may  have 
prevented  the  possibility  of  John  Fleeming  alter- 
mg  the  succession  and  evacuating  the  clause  of 
devolution  in  the  entaiL  He  dia  not  attempt  it 
in  the  one  case,  nor  did  he  attempt  it,  or  at  all 
events  attempt  it  effectually,  in  the  otiier.  Do 
they  not,  then,  stand  exactly  in  the  same  position  ? 
I  have  been  unable  to  see  how  the  fetters  of  entail 
can  have  anything  to  do  with  this  matter.  If 
one  does  not  analyse  the  effect  of  these  fetters, 
and  if  you  allow  yourselves  to  say  this  wa«  a 
strictly  entailed  estate,  and  therefore  you  are  not 
to  give  to  the  clause  of  devolution  in  the  one  case 
the  effect  it  would  have  in  the  other,  that  really 
IS  to  involve  the  case  in  a  sort  of  mystery  which  is 
unnecessary  if  yon  consider  what  the  fetters  are. 
These  fetters,  as  I  said  before,  are  of  no  value 
whatever,  and  are  of  no  efGlcacy  and  of  no  use 
where  there  is  no  contravention.  Now,  I  tusk 
myself  this.  How  could  the  Court  in  the  case  of 
Wigtown  hold  that  John  Fleeming  was  deprived  of 
his  ri^t  of  life  interest  and  yet  could  have  granted 
securd^  over  the  estate  of  Duntiblae,  and  the 
rents  that  fell  due  after  the  devolution  during  his 
life,  to  any  one  of  his  creditors,  whether  toDun- 
lop  whose  debts  were  contracted  before  the  devo- 
lution, or  to  the  trustee  upon  the  sequestrated 
estate,  or  any  of  the  creditors  ?  After  the  devolu- 
tion they  were  all  rejected.  Lady  Hawarden 
was  found  to  have  been  the  proprietor  of 
the  estate  from  the  moment  of  oevolution. 
Was  that  the  effect  of  the  entail  ?  The  entail 
would  not  have  prevented  John  Fleeming  con- 
▼eying  his  liferent  to  the  creditors.  How 
are  you  to  put  the  two  things  together  and  give 
them  an  effect  of  that  kind,  which  the  entafl  itself 


would  not  have,  and  which  I  think  must  be  attri- 
buted only  to  the  clause  of  devolution  T  There  is 
a  very  instructive  case  which  has  been  referred  to 
by  your  Lordship,  and  which  has  cuided  me  very 
much ;  and  that  was  the  case  of  Lord  'B^^nUaL 
Just  see  what  was  the  effect  of  entail  and  of  devo- 
lution in  that  case.  The  facts  were  these:  Lord 
Eg^ton  held  his  estate  under  a  defective  entail— 
defective  a«  to  its  destination,  that  is  to  say—and 
he  also  held  it  under  a  destination  like  the  ]^resent^ 
by  which  his  second  sen,  when  his  Lordship  died, 
was  entitled  to  take  the  estate  in  preference  to  his 
eldest.  Now,  the  aMe  arguments  conducted  on 
both  sides  in  that  case  were  each  carried  to  ex- 
tremes. It  was  aivued  for  the  youns  Lord, 
whose  guardian's  wish  it  wa«  to  get  rid  <n  a  sale 
that  had  been  made  by  Lord  Efflinton,  that  he  was 
not  elected  a  trustee  of  his  Hfe-mterest  That  was 
the  onlv  way  by  which  the  argument  coold  be 
made  of  any  use ;  for,  supposing  the  persona]  con- 
tract of  sale  had  been  completed  before  thedevolii- 
tion  took  place,  then  the  onhr  way  to  get  rid  of  it 
was  to  suppose  that  Lord  EJgUnton,  even  before 
the  devolution,  was  a  trustee,  lluit  was  a  view 
of  the  case  which  the  Court  would  not  adopt,  but 
it  is  exactW  the  view  of  tiie  case  that  I  take  with 
regard  to  John  Fleeming  after  the  devolution  took 
{dace.  On  the  other  side  the  argument  was  carried 
too  far  also.  It  was  said  that  even  thou^  a  po-- 
sonal  contract  of  sale  had  not  been  cosnpleited  till 
after  the  danse  of  devolution,  still,  as  this  was  an 
entailed  estate,  it  was  a  good  sale,  and  the  clause 
of  devolution  could  not  affect  it  That  was  also 
stigmatised  by  the  Court  as  utterly  untenable, 
and  all  the  judges  were  of  opinion  raat  the  ques- 
tion there  to  be  solved  was  just  this,  iHiefcher 
there  was  a  completed  personal  contract  by  Lord 
I^g^ton  in  which  he  sold  the  estate  before  the 
clause  of  devolution  came  into  eflisct.  I  think  I 
may  state,  without  the  least  doubt,  that  that 
was  the  issue  upon  which  that  case  went.  One 
of  the  Judges  —  the  Lord  President  —  was  ol 
opinion  that  in  point  of  fact  the  contract  was 
not  fnll^  completed,  that  it  was  suimended  by 
a  condition  which  was  not  purified  until  the  clause 
of  devolution  came  into  effect,  and  his  Lordship 
was  of  opinion  that  the  sale  was  bad.  The  other 
three  juc4D;es  would  have  been  of  the  same  opinion 
had  they  not  conceived  that  the  personal  contract 
was  completed  before  the  clause  of  devolution  took 
effect  tfoWf  that  is  a  very  instructive  case,  for 
here  you  have  an  entail  registered,  but  a  defective 
in  one  of  its  fetters.  If  the  sale  is  made  before 
the  clause  of  devolution  Lord  Eg^ton  is  in  pos- 
session of  his  estate^  and  he  ccnaequentiy  can  sdL 
But  if  Lord  Egiinton  ddays  his  sale  until  the 
dause  of  devolution  takes  place  he  cannot  sell, 
not  because  the  entail  prevents  him,  for  the  entail 
does  not  prevent  him.  But  why  not?  Because 
he  is  no  longer  proprietor  of  the  estate.  He  mi^, 
in  ]^oint  of  feudal  form,  be  vested  in  the  estate; 
He  is  now  a  mere  trustee.  Although  he  may  exe- 
cute a  sale  previoiudy  completed  he  cannot  now 
make  a  sale.  He  is  divested  of  his  right — not  of 
his  feudal  right  but  of  his  proprietary  ri^^t  He 
is  reduced  to  the  situation  en  John  Fleeming  in 
regard  to  the  Wigtown  entail,  and  as  I  say  in  re- 
sard  to  Duntiblae.  You  see  the  distinffuishinff 
feature  between  a  deed  of  entail  and  a^auseS 
devolution.  A  registered  entail  or  other  entail  acts 
through  its  fetters.  If  these  fetters  are  incomplete 
in  regard  to  the  sale  it  has  no  effect  If  the  sale 
is  made  before  the  devolution  it  is  a  sood  sale.  He 
may  make  a  sale  befcre  the  deed  of  devolution— 
but  he  is  paralysed  afterwards  andean  do  nothing. 
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That  case  has  assisted  me  very  far  in  what  I  have 
lonnd  a  very  difficult  case  indeed.  I  have  only 
one  other  case  to  mention  to  your  Lordships— the 
Mardmumt  case.  In  that  case  there  were  no 
fetters  of  entaiL  The  heir  in  possession  was  in  this 
position  Btmply>-^he  conld  contract  debt,  bat  there 
was  a  cLanse  of  devolution.  R'^  contracted  debt 
before  the  danse  of  devolution  took  effect  It 
was  held  in  that  case  that  the  debts  oraitracted 
before  the  danse  of  devolution  took  effect 
were  good.  The  question  occurred  in  conse- 
(mence  of  diligence  done  against  him  upon 
that  estate  by  the  creditors  to  whom  he  nad 
cantrscted  debt  before  the  dause  of  devolution, 
and  the  aignment  was  this :  although  your  debts 
are  good  you  cannot  make  them  goml  against  this 
beir  of  entail  because  he  is  now  no  proprietor  at 
all.  Here^  the  distinction  comes  in.  He  is  not 
now  proprietor  having  rights  of  dealing  with  the 
estate.  He  ia  a  trustee,  and  he  may  execute  obli- 
gations which  are  TOrevioudy  imposed  upon  him, 
and  his  estate  is  Cable  to  be  attached  for  good 
obligationB  at  the  time  he  is  proprietor,  and  the 
estate  may  be  taken  out  of  him,  because  he 
be  is  feudally  vested,  althoneh  that  feudal  investi- 
ture is  now  deprived  of  all  power  of  dominion. 
Ihat  is  the  escplanation  of  that  case.  But  in  the 
roMrt  there  is  a  saving  intimation  that  however 
all  tbis  mav  be  in  regard  to  the  debts  contracted 
before  the  derolntiozk,  much  might  be  said  against 
tbe  debts  ooniracted  after  the  devdution.  That 
Question  is  not  dedded,  but  there  is  a  prmiant 
distinction  taken,  and  the  result  is  that  that  doubt 
tben  intimated  appears  to  me  now  to  recdve  its 
•ohtion.  I  do  not  think  that  after  the  clause 
of  devolution  takes  effect — ^f  or  that  dause  of  devo- 
lution operates  iptojurt — I  do  not  think  it  is  pos- 
able  to  say  that  in  the  present  case  John  Fleem- 
ing  was  anything  more,  after  his  accession  to  the 
peerage,  than  a  mere  locum  £enen«  as  to  both  estates. 
As  to  the  Wigtown  estate,  his  creditors  both  before 
end  after  the  dause  of  devolution  took  effect  were 
Kjected.  In  the  same  way  in  the  present  caM, 
end  after  attending  to  dl  the  considerations  which 
bave  been  uised  at  the  bar,  and  urged  also  in  oon- 
•dtatioQ  and  repeated  to-day,  I  remain  of  the 
same  opinion  which  I  pronounced  in  the  inter- 
locutor now  before  the  Court. 

Lord  Neayes — I  concur  with  the  majority  of 
tbe  Court  in  thJTtkiwg  that  this  petition  must  be 
sacoessfuL  The  case  is  one  of  very  great  interest, 
sod  both  in  reference  to  my  own  views  of  it,  and 
•till  more  in  reference  to  the  very  able  arenment 
and  opinion  and  judoment  that  has  been  ddivered 
vpon  It  by  my  fnena  Lord  Benholme,  it  is  impos- 
flple  to  regard  this  case  as  onethat  is  not  attended 
with  very  considerable  difficulty.  At  the  same 
toty  in  some  respects  and  to  the  effect  of  sup- 
porting the  judgment  we  are  about  to  pronounce, 
I  must  say  that  I  have  arrived  at  a  condusion 
with  oondderable  clearness  and  considerable  con- 
fidence. The  case  we  have  to  ded  with  turns  ui>- 
on  this  dause  of  devolution  in  the  unrecorded  en- 
tail, and  I  shall  in  the  first  instance  lay  out  of 
^^isw  altogether  what  was  done  in  the  other  case, 
thoup^  I  diall  not  leave  that  out  of  view  before  I 
ooochide  my  observations.  But  this  is  clear  that 
ia  tbis  case,  as  has  dready  been  shown  by  your 
Lordahip  who  first  SDoke,  that  the  titles  of  this 
Mtate  01  Duntiblae  depend  not  upon  the  deed  of 
eataU  of  1741,  but  depend  upon  Tumbull's  deed  of 
1847.  That  deed  is  the  only  substantive  entail 
that  could  have  beeome  effective,  because  the 
ctber,  though  it  contains  names  of  this  property 
sufficient  to  recover,  had  been  evacuated  by  the 


alienation  of  red  beneficid  interest  in  these 
estates,  which  came  back  again,  and,  indeed,  as 
subsisting  estates,  were  disponed  under  the  deed 
of  entail  of  Tumbull  in  1847.  That  was  a  deed  of 
strict  entail,  but  it  was  unrecorded,  and  therefore, 
as  I  think  all  of  us  are  of  opinion,  it  was,  at 
least  up  to  the  time  when  the  event  took  place 
which  led  to  the  devolution,  ineffectual  as  against 
creditors  and  third  parties.  The  question  arises 
upon  the  deed  of  devolution  and  upon  the  clause  of 
devolution  in  a  deed  that  cannot  m  supported  as  a 
deed  of  entail.  In  July  1860  Mr  Fleemmg  became 
a  peer  of  the  realm,  and  the  question  was  what 
was  the  effect  of  that  occurrence.  Now,  one  view 
might  be  taken  of  the  effect  of  that  occur- 
rence which  would  go  very  far  to  put  an  end 
to  all  dispute,  if  it  could  be  well  founded.  If  it 
could  be  maintained  that  tbis  was  of  the  nature  of 
contravention  that  required  to  be  declared,  then 
of  course  no  ridit  whatever  would  have  arisen  till 
it  was  dedare^  and  therefore,  if  John  Fleemin«| 
died,  no  persond  actions  of  any  kind,  no  persond 
ddms  at  toy  kind  could  have  arisen  until  declara- 
tor. That  was  the  nuun  point  sdd  to  be  deter- 
mined in  the  former  consultation — ^not  what  was 
the  exact  effect  of  it,  but  whether  anv  effect  what- 
ever arose  until  the  declarator  was  brought  that 
fixes  the  rights  of  the  parties,  and  at  the  same  time 
irritated  the  right  of  the  other  parties.  The  ques- 
tion here  is  what  was  the  effect  of  the  entail.  Now, 
is  the  occurrence  of  the  event  that  involves  a  de- 
volution an  extinction  of  the  inf eftment  of  the  heir 
in  posoesiion  ?  That  is  one  question,  and  I  do 
not  exactly  know  that  that  is  maintained  on  the 
other  side.  I  do  not  think  Lord  Benholme  even 
regards  it  that  way,  thoudi  I  think  it  comes  to 
this,  that  it  converts  his  in&ftments  as  a  fiar  to  an 
infeftment  of  a  fiduciary  character.  That  is  a 
pretty  strong  change  to  take  place  upon  an  occur- 
rence of  that  effwt.  This  clause  of  devolution 
occurs  among  the  restrictions  of  this  entaiL  and  I 
do  not  see  it  singled  out  as  a  thinff  to  be  put 
into  the  infeftment  as  a  clause  of  devolution 
more  than  anything  dse.  The  heir  of  entail 
is  to  make  up  his  tities  upon  dl  the  re- 
strictions of  every  kind  contained  in  the  deed,  of 
whidi  this  is  one.  But  now  it  ia  in  his  inf  eft* 
ment,  and  upon  that  I  understand  Lord  Benholme 
to  begin  his  ar;^ment,  holding  that,  being  in  his 
infeftment,  it  is  a  condition  of  his  ri^ht.  I  am 
afraid  that  at  this  early  stage  of  the  journey  he 
and  I  must  part  company.  I  cannot  hdd  that 
such  a  clause  as  this,  because  it  occurs  in  a  party's 
infeftment,  can  be  justly  designated  as  a  condition 
of  his  ridit.  That  is  a  phrase,  "condition  of 
right,''  "vniich  is  very  wdl  Known.  Many  condi- 
tions being  inserted  in  a  sasine  are  conditions  of  the 
right,  and  are  not  mere  persond  obligations  upon 
the  first  disponee  or  anv  one  disponee.  It  re- 
quires to  be  inserted  in  the  sasine,  and  published 
accordinff  to  form,  butbdng  so  inserted,  and  being 
so  publiuied,  certain  obligaticms  and  qualities  of  a 
certain  kind  may  become  conditions  of  the  right. 
And  what  is  the  effect  of  anything  becoming  a  con- 
dition of  the  right  in  these  circumstances  ?  It  is 
that  not  only  the  man  so  infefted.  but  all  his 
dngular  successors,  are  bound  bv  that  condition. 
This  matter  was  elaborately  and  rally  reviewed  in 
a  very  important  case— **  the  Taylors  of  Aberdeen 
against  Coul^'—in  an  elaborate  judgment  by  Lord 
(^rehouse.  The  case  went  to  the  House  of  Lords, 
and  an  elaborate  review  was  taken  of  the  whde  law 
upon  the  subject,  and  these  obligations  that  may 
become  ccnoditions  of  the  rights  and  having  become 
conditions  of  the  right,  have  attached  to  the  sub- 
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jectitaelf  and  to  the  succesnye  holders  of  it,  with- 
out fetters  of  any  kind  exigible  from  them  bv  the 
party  interested  in  these  conditions  of  the  rignt  to 
&e  end  of  time.     Building  houses  upon  a  feu,  and 
the  various  other  matters  tnat  were  held  to  be  con- 
ditions of  the  right  in  that  case,  were  sold.    Was 
this  devolution  a  condition  of  Mr  Fleeming*s  ri^ht 
in  that  sense  ?    Suppose  that  Mr  Fleeming,  whilst 
still  a  commoner,  naA  sold  this  estate,  would  the 
purchaser  have  been    bound  by  that  condition? 
How  it  would  have  operated  upon  him  I  do  not 
irery  well  see  myself.     Would  it  then  have  become 
a  condition  that  the  purchaser  of  that  estate  from 
a  fee-simple  proprietor  was  to  lose  that  estate  upon 
Mr  Fleeming  succeeding    to  the   peerage?     Or 
would  it  become  a  clause  of  this  kind  that  if  the 
purchaser  succeeded  to  a  peerage  he  would  thus 
be  debarred  from  the  estate  ?   To  say  that  this  can 
become  a  condition  of  the  right  attaching  to  the 
subject,  and  following  the  singular  successors  of  it 
so  that  they  shall  be  obli^d  to  implement  it, 
seems  to  me  to  be  an  entire  misapplication  of 
that  phrase  altogether.     It  is  not  a  condition 
of  the  right ;  it  is  a  condition  under  which  John 
Fleeming  takes  up  the  light,  but  it  is  a  personal 
condition  to  him — a  condition  which,  if  before  he 
succeeds  to  the  peerage  he  disposes  of  the  estate, 
flies  off  and  is  thoroughly  null  and  void.     Can 
that  be  a  condition  of  light  ?     It  is  impossible  ; 
that  is  not  a  real  burden ;  that  is  not  a  real  qualily 
affecting  the  inf eftment.    That  is  a  thing  extrinsic 
to  the  mf eftment  which  contains  the  rights,  but 
does  not  modify  the  inf  eftment,  into  whose  soever 
hand  it  passes.     In  the  same  way  in  the  contrac- 
tion of  debt,  if  it  were  a  real  condition  of  the  right 
of  this  kind,  the  creditor  could  no  more  get  quit 
of  it  than  the  heir  could.   The  case  of  the  Tailors  of 
Aberdeen  was  a  burgage  subject  held  by  ground-an- 
nual, but  it  was  held  to  be  perfectly  competent  to  de- 
clare in  the  original  ri^ht,  and  if  it  is  inserted  in  the 
infeftment,  to  make  it  pass  from  successor  to  suc- 
cessor with  that  inherent  and  intrinsic  con<Ution. 
Iliat  is  not  a  case  of  this  kind.     I  think  it  seems 
to  be  admitted  that  this  infeftment  stai^sd  the 
creditor  in  the  face.   One  could  have  paid,  and  the 
other  could  have  adjudged,  and  yet  it  would  have 
been  a  perfectly  eood  adjudication  upon  the  right 
of  the  subject  without  the  slightest  obli^tion  upon 
that  party,     '^o  creditor  coiud  have  voided  in  that 
way,  if  it  had  been  a  proper  condition.     Now,  it 
is  a  condition,  and  a  condition  which  in  one  sense 
qualifies  Fleeming's  li^t  to  the  subjects,  that  is  to 
say,  his  powers,  as  in  a  matter  of  obligation.    But 
when  yon  sav  a  thing  is  a  condition  of  the  right, 
you  mean  that  it  is  a  condition  of  the  tenure— 
that  it  is  a  condition  that  qualifies,  that  clings  to 
and  adheres  to  his  tenure  of  that  land,  and  which 
runs  with  the  land  whoever  has  it.  That  is  the  only 
true  legal  idea  of  a  thing  that  is  a  condition  of  the 
right.     I  have  no  hesitation  in  saying  that  in  iiiis 
case  the  condition  is  not  of  that  nature.     Well, 
then,  does  it  operate  as  an  ip90  facto  extinction 
of  the  infeftment,  or  as  an  ipso  facto  conveyance  by 
John  Fleeming  to  the  party  who  is  his  next  heir  ? 
If  that  is  a  peeuliarity  of  this  case — ^the  ww  facto 
conveyance  of  the  luids  denuding  John  Fleeming 
of  that  in  which  he  stands  inf eft^  and  investing 
his  next  heir  as  the  disponee — I  must  confess  that 
the  idea  of  that  being  tbe  result  is  very  singular ; 
it  is  unheard  of  b^  me  that   anything   acts  in 
that  way  except  it  is  provided  in  a  resolutive 
clause   that   shall   resolve    the  parties'   rights, 
and  that  is  not  what  the  law  has  much  favour  for. 
But  the  peculiar  nature  of  this  dause  is  that  it 
commences    with    obligations    merely.  —  [Reads 


clause.]    Now,  I  confess  I  can  see  nothing  etoe  in 
this  but  a  personal  obligation  imposed  upon  John 
Fleeming  tnat,  upon  the  fact  occurring  ca  his  ac- 
cession to  the  peerajze,  he  should  execute  a  con- 
veyance in  favour  of  his  next  heir,  and  that  obli- 
gation might  be  enforced  by  an  action  compelling 
him  to  do  so.     It  mi^ht  be  enforced,  possibly,  by 
an  adjudication  in  implement  of  tiie  obligation 
therein  contained,  but  some  steps  may  be  taken  to 
enforce  it.     Otherwise,  the  right  remains  what  it 
was  before,  and  his  power  over  the  estate  seems 
to  me  to  be  unaffected.      His  title  remains  un- 
changed as  originally  infeft  as  heritable  fee,  as  the 
fiar  of  this  estate,  and  I  can  see  no  legal  principle 
under  which  a  party  has  been  turned  at  onoe  into 
the  character  of  anything  cdae  than  an  original 
proprietor.     If  it  is  suggested  that  the  sranting  of 
that  fee  is  equal  to  his  granting  a  back-letter,  tnat 
is  a  considerably  forced  view  of  the  matter,  for  it 
would  result  in  the  declaration  of  the  Act  1696^ 
that  that  makes  him  a  trustee.      He  was  not  a 
trustee  originally,  and  to  adopt  that  view  would 
involve  this,  that  if  he  reoei'ml  a  telegram  that 
his  predecessor  in  the  title  was  in  artieuto  mortU, 
he    might  sell  the  estate,  as  well  as  attempt  to 
sell  it,  and  the  sale  would  have  been  quite  good. 
But  the  occurrence  of  the  fact  of  his  prodecessor^a 
death,  unknown  to  anybody,  in  a  distant  conntiy 
at  the  opposite  side  of  the  globe,  is  ipso  facto  a 
divestiture  of  his  infeftment.    These  seem  stranflo 
things  to  bring  out,  and  I  cannot  discover  tne 
legal  principle  which  can  justify  them.     The  only 
footing  on  which  they  can  be  attempted  to  ba 
estabhshed  is  the  case  of  the  Wigtown  entail,  and 
I  confess  it  is  with  some  distrust  of  mysdf,  be- 
cause it  is  with  some  wonder  that  I  see  my  Lord 
Benholme  does  not  think  that  that  case  was  at  all 
connected  with  the  fact  of  its  being  an  entaiL 
But  I  must  say,  before  I  so  on  to  that,  with  regard 
to  the  opinions  delivered  in  that  case,  they  did 
not  go  to  decide  in  the  present  case.      In  the 
leading  opinion  of  the  Lord  President  and  the 
opinions  of  the  other  Judges  it  is  not  stated  that 
tnis  was  a  provision  regulating  the  ri^t,  but  regu- 
lating the  order  of  succession.     Lord  Deas  thought 
it  an  irritative.      Lord  Kinloch  very  clearly  ex- 
pressed his  opinion  in  a  note  appended  to  his 
original  interlocutor,  and  so  little  was  he  of  opinion 
that  the  clause  of  devolution  took  effect  tpsofacto^ 
or  that  it  absolved  John  Fleeming  from  creditors 
and  purchasers,  that  he  said  the  opposite.      Loxd 
Barcaple  also  gave  his  opinion  against  such  a  view. 
He  said — "  I  am  not  of  opinion  that  the  devolution 
took  effect  ipsofactOy  except  in  so  far  as  it  created 
an  immediate  obligation  upon  John  Fleeming  to 
denude  himself  of  the  estate.''      He  then  goes  on 
to  say  that  that  is  not  of  practical  importance  be- 
cause of  elements  that  existed  in  that  case  that  do 
not  exist  here,  to  the  effect  that  immediate  steps 
were  taken  by  the  action  of  John  Fleeming  to  de- 
nude himself  of  the  Wigtown  estate,  but  that  that 
was  not  attempted  with  the  Duntiblae  estate.     But 
independently  of  that  see  how  the  entail  in  the 
Wi^wn  estate  supports  the  devolution.     Lord 
Bemiolme  has  justly  said  that  under  a  strict  entail 
upon  the  ordinary  footing  of  succession  the  life 
interest  of  the  heir,  of  entail  is  as  much  his  own  as 
the  fee-simple  of  a  fee-simple  estate.    That  is  true 
in  the  ordinary  case,  but  if  there  is  an  entail 
fettered  and  protected,  by  which  the  heir  is  not  to 
have  his  full  life  interest  in  the  estate,  but  that 
his  interest  in  the  estate  is  to  be  terminated  at  a 
certain  time  different  from  the  time  of  his  own 
death,  and  if  that  is  a  protected  entail,  then  he  is 
prohibited  from  contracting  debt  or  from  selling 
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the  estate  after  the  erent  which  giree  rise  to  the 
derolution.  He  is  prohibited  from  doing  anything 
at  that  time  because,  when  under  the  entail  anl 
the  devolution  together  his  right  of  possession  of 
the  estate  oeases,  nis  attempt  to  convey  that  life 
interest  which  other  hein  of  entail  have  would  be 

Suite  ineffectual,  for  it  would  then  come  to  be  that 
e  would  hare  no  more  rifht  to  convey  an  interest 
in  the  estate  during  his  life  than  to  convey  the 
prospective  fee  of  it.  His  right  of  possession  was 
limited  by  the  tenninus  which  was  to  transfer 
the  estate  to  the  next  heir  who  was  entitled 
to  all  the  estate.  A  creditor  under  these  drcum- 
Bt&nces  is  claiming  upon  a  thine  done  upon  that 
estate,  while  his  debtor  was  jpronibited  from  doing 
ii  In  general,  therefore,  while  an  heir  upon  an 
estate  is  not  prohibited  from  oontractinx  debt  upon 
hxB  life  interest  in  it,  he  is  prohibited  from  con- 
tracting debt  ndien  the  term  of  his  successor 
b^is ;  and  he  is  Just  as  much  contracting  illicit 
debt  when  he  contracts  debt  which  is  to  be  made 
the  foundation  for  conveying  his  life  interest  after 
his  interest  has  ceased,  as  i!  he  carried  a  prospec- 
tive oonreyance  of  the  estate  into  the  life  of  his 
sacoessor  after  his  own  death.  The  way  in  which 
these  two  different  things  are  reconciled  seems  to 
ine  as  plain  as  possible,  and  therefore  I  have  no 
difficrnlfy  in  reconciling  the  case  of  Wigtown  with 
the  judgment  we  are  about  to  pronounce.  Here 
ii  the  explanation.  The  Court  in  the  former  case 
did  not  express  any  opinion  upon  any  point  now 
before  us.  In  the  case  of  the  Duntibhte  estate 
John  Fleeming  remained  infefted  in  the  estate, 
and  the  consequence  of  that  was,  as  it  seems  to  be 
now  admitted  by  Lord  Benholme,  that  the  estate 
would  have  been  adjudged  after  the  event  of  de- 
volution took  place,  either  for  his  perscnal  debt 
contracted  before  that  event,  or  for  a  sale  that  he 
had  made  previous  to  its  occurrence.  I  am  in- 
clined to  think  it  goes  further,  and  the  fiarof  that 
estate  being  quite  free  of  contract  debt  because 
there  is  no  obligation  of  contract  debt  upon  that 
entail,  and  there  not  being  anything  that  could 
hnpaar  or  reduce  his  Infeftment  from  its  original 
status  to  a  lower  right,  I  think  it  also  laid  it 
open  to  all  those  who  by  diligence  might  attempt 
to  take  it.  Upon  these  srounds,  with  considerable 
confidence  I  concur  In  the  opinion  of  the  majority 
of  your  Lordships. 

The  Court  aooordingly  granted  the  prayer  of  the 
petition,  and  remitted  to  the  Lord  Ordinary  to 
give  effect  to  the  judgment. 
Agents  for  Tmst^->Soott»  Monorieff;  k  Dal- 

ftWKfoy,  Feb.  6. 

FIRST  "dTViSION. 

JOHKSTONB-BEATTIB  v.  HOPB-JOHNSTONE. 

Bfubcmd  amd  Wye-^Marnaffe-Contract  FraviaUm 
-^HntbantPt  AdvUery^ Divorce,  A  father 
bound  himself  in  his  son's  mazriage-oontract  to 
pay  an  annuity  of  £200  to  his  son,  whom  failing 
tothe  son's  wife,  whom  failing  to  the  children 
of  the  marriace.  The  son  was  divorced  for 
adolteiy*  Held,  (diss.  Lord  CurriehiU)  that 
tm  divorce  taking  place  the  annuity  enured  to 
the  wifev  tMumffi  the  son  had  previously 
—signed  his  ri^  to  it  to  others  for  onerous 

Tliis  was  tai  advocation  horn  the  Sheriff  Court 
et  Dim&iss.    The  pursuer  was  Bianied  to  the 


defender's  son  in  1860,  and  the  marriage  was  dis' 
solved  b^  divorce  on  account  of  the  husband's 
adulterr  in  1866.  There  was  sa  antenuptiBl  con* 
tract  of  marriage  to  which  the  defender  was  a 
party,  and  in  it  he  undertook  the  following 
obli^tion  :  —  "Further,  the  said  John  James 
Hope  Johnstone  binds  and  obliges  himself,  during 
his  lifetime,  to  pay  to  the  said  JDavid  Baird  Hope 
Johnstone;  whom  failing,  to  the  said  Margaret 
Elizabeth  Grierson  ;  whom  failing,  to  the  children 
of  the  said  intended  marriage,  a  yearly  annuity  of 
£200  sterling,  and  that  at  two  terms  m  the  year, 
Whitsunday  and  Martinmas,  by  equal  portions^ 
beginning  the  first  payment  tiiereof  at  the  term  of 
Whitsunday  next  to  come  for  the  half-year  pre- 
oeding  that  date,  and  the  next  payment  thereof 
at  the  term  of  Martinmas  following,  and  so  forth 
half-yearly,  termly,  and  proportionally  thereafter 
during  the  lifetime  of  the  said  John  James  Hoj^ 
Johnstone,  with  a  fifth  part  more  of  the  said* 
annuity  due  at  each  term  of  Uquidate  penalty,  in 
case  of  failure  in  the  punctual  payment  thereof." 

In  1863  and  1864,  before  the  divorce,  the  defend- 
er's son  had  assijg^ied  his  rights  under  this  obliga- 
tion to  onerous  creditors. 

After  the  divorce  the  pursuer  raised  an  action 
against  the  defender  for  payment  of  the  annuity, 
and  her  right  to  recover  it  depended  on  the 
question  wnether,  hf  reason  of  the  divorce  she 
was  entitled  to  it  under  the  contract. 

The  Sheriff-Substitute  (Trotter)  and  Sheriff 
(Napier)  held  tiiat  she  was  not,  on  the  ground 
that  the  words  *' whom  failing,"  in  the  contract, 
meant  failing  the  husband  by  predecesse  during 
the  subsiBtence  of  the  marriage.  On  advocation 
the  Lord  Ordinary  (Kinloch)  altered  the  judgments 
of  the  Sheriffii,  and  found  that,  on  the  cussolution 
of  the  marriage  between  the  pursuer  and  David 
Baird  Hope  Johnst<me,  by  decree  of  divorce  ob* 
tained  against  the  Utter  on  17th  March  1865,  in 
respect  of  adultery,  the  defender  became  bound  to 

ly  to  the  pursuer  the  annuity  of  £200  libelled." 

e  thus  explained  his  reasons  for  so  finding  ;— 

**  A  discussion  arose  before  the  Lord  Ordinary  as 
to  the  precise  import  and  latitude  of  the  words 
*whom  failing'  inserted  in  this  contract,  as  the 
condition  of  the  husband  which  created  the  emer- 
gence of  the  right  in  favour  of  the  wife.  The  de- 
fender contenoed  that  the  words,  legally  construed, 
implied  failure  by  death  exclusively.  The  Lord 
Ordinary  is  disposed  in  this  matter  to  agree  with 
the  defender.  He  can  find  no  sufficient  authority 
for  holding  the  words  '^i^om  failing'  to  mean 
anything  eiue  in  a  Soottidi  deed  than  *  ^i^om  fail- 
ing by  death.'  He  reads  the  deed  as  if  the  de- 
fender became  bound  to  pay  the  annuity  '  to  the 
said  David  Baird  Hone  Johnstone  ;  whom  failing 
by  death,  to  the  said  Margaret  Elisabeth  Grier- 
son.' The  defender  cannot  ask  a  more  limited 
construction  of  the  deed. 

"But  whilst  so  reading  the  deed,  the  Lord  Ordi- 
narr  holds  it  to  be  the  settled  rule  of  the  law  of 
Scotland  that  in  the  case  of  a  diTorce  in  oonse- 
<luenoe  of  adultery  on  the  part  of  the  husband,  the 
innocent  wife  is  entitled  to  all  the  jxrovisions  con- 
tained in  her  antenuptial  contract,  in  exactly  the 
same  way  as  if  the  husband  were  naturally  dead. 
The  law  transfers  to  the  case  of  the  divorce  the 
provisions  made  in  words  for  the  case  of  death,  and 
enforces  tho  obligation  in  both  cases  alike.  In  the 
^ye  of  the  law,  the  wife  is  in  such  a  case  made 
prematurely  a  widow,  and  is  entitled  to  her  pro- 
Tisions  as  such,  whether  1^  or  coDTsntioBal.  AU 
the  parties  to  the  antenuptial  oontraet  transact  in 
the  knowledge  of  the  law,  and  on  the  footing 
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which  the  law  declares.  It  appeara  to  the  Lord 
Ordinary  that  the  law  in  this  acts  both  wisely  and 
tenderly,  in  the  case  of  a  wife  so  situated. 

"The  authorities  appear  to  the  Lord  Ordinary 
to  be  express  and  unequivocal  Lord  Stair  says 
(i.  4.  20) — *  Marriage  dissolved  by  divorce,  either 
upon  wilful  non-adherence  (or  wilfid  desertion)  or 
adultery,  the  party  injurer  loseth  all  benefit  ac- 
cruing through  the  marriage,  as  is  expressly  pro- 
vided by  the  foresaid  Act  of  Parliament  1573,  cap. 
55,  concerning  non-adherence;  but  the  party  in- 
jured hath  the  same  benefit  as  by  the  other's 
natural  death.'  Lord  Bankton  says  (i.  5.  134) — 
'  Divorce  being  obtained,  the  innocent  party  re- 
tains all  the  benefits  that  he  or  she  had  before  the 
divorce,  and  enjovs  the  provisions,  conventional 
and  legal,  as  if  the  person  divorced,  or  offender, 
was  naturally  dead.  On  the  other  hand,  the 
offender  loses  all  benefits  that  otherwise,  by  law  or 
paction,  might  accrue  through  dissolution  of  the 
marriage.'  Mr  Bell,  in  his  Principles  (sec.  1622), 
lays  it  down  as  one  of  the  consequences  of  divorce, 
*that  the  innocent  party  has  the  benefit  of  ^ 
legal  and  conventional  provisions,  and  the  guilty 
is  baiTod  from  revoking  donations.'  That  the 
general  principle  iscorrecti^  laid  down  in  such 
expressions  as  these  was  directly  recognised  by 
the  Court  in  the  case  of  Thom  v.  Thorn,  11th  June 
1852,  14  D.  861. 

'*  The  defender  scarcely,  if  at  all,  disputed  the 
general  principle ;  but  he  maintained  that  it  only 
applied  to  the  case  of  legal  provisions,  such  as 
terce,  and  of  such  conventional  provisions  as  were 
made  by  the  spouses  for  one  another,  but  not  to 
a  conventional  provision  made  by  a  third  party, 
as  in  tiiis  case.  The  Lord  Ordinary  can  find 
no  room  for  the  distinction.  When  the  father 
of  one  of  the  parties  becomes,  as  here,  a  con- 
tracting party  in  the  antenuptial  contract,  and 
comes  under  obligations  to  the  other  of  the  parties, 
as  tiie  defender  cud  here  to  his  intended  daughter- 
in-law,  he  is  as  much  under  onerous  contract  as 
the  party  more  immediately  concerned.  It  not 
unfrequentiy  happens  that  what  is  engaeed  for  by 
the  father  of  the  mtended  husband  is  aU  that  the 
intended  wife  has  to  look  to  in  the  event  of  widow- 
hood. It  might  quite  well  have  happened  that 
this  annuity  of  £200  was  all  the  pursuer  had  given 
her  in  the  case  of  her  becoming  a  widow.  The 
Lord  Ordinary  cannot  find  in  such  a  contract  a 
different  meaning  in  the  case  of  the  father-in-law 
from  what  it  besurs  in  the  case  of  the  husband.  If, 
in  the  latter  case,  provision  in  the  case  of  death  be- 
comes equally  provision  in  the  case  of  widow- 
hood by  divorce  of  the  husband,  the  Lord  Ordi- 
nary sees  no  reason  why^  it  should  not  equally  be 
so  in  the  former.  There  is  no  hardship  in  so  hold- 
uig»  fo^>  ui  enterinff  into  the  contract,  the  father- 
in-law  knew  as  much  about  the  provisions  of  the 
law,  and  its  identification  of  death  and  divorce, 
as  did  the  husband  ;  and  must  be  held  to  have 
bound  himself  in  exactly  the  same  contemplation. 

' '  Accordingly  the  Lord  Ordinary  does  not  find  the 
authorities  to  have  drawn  any  distinction  between 
conventional  provisions  by  the  husband,  and  those 
by  a  third  party,  such  as  the  husband's  father. 
ThB  reverse  is  emphatically  the  case.  In  the  case 
of  Justice  V.  Murray,  13th  Januaiy  1761,  Mor. 
334,  the  decision,  as  given  in  the  rubric,  was  this 
— 'A  wife  obtaining  divorce  for  her  husband's 
adultenr  has  right  to  her  jointure  as  if 'he  was 
dead  ;  out  she  cannot  demand  back  her  portion.' 
The  decision  on  the  last  point  has  been  thought 
open  to  controversy  ;  but  the  judgment  that  the 
-innocent   wife   *  has  right  to  ner   jointure  as  if 


her  husband  were  dead,'  seems  to  have  passed 
without  dispute  ;  and  the  session  papers  show  that 
what  is  called  the  jointure  was  simply,  as  here,  an 
annuity  of  £100  settled  on  her  by  the  husband's  . 
father  in  the  event  of  the  kusband's  predecease. 
In  the  case  of  Thom  v.  Thom,  above  alluded  to, 
the  divorce  was  obtained  in  respect  of  the  adultery 
of  the  wife.  The  wife's  father  had  settied  certain 
lands  on  the  spouses,  '  in  conjunct  fee  and  life- 
rent, and  to  the  longest  liver  m  liferent,  but  for 
the  husband  his  liferent  use  only.'  This  was  a 
conventional  provision  made  by  a  third  party. 
But  the  Court  had  no  difficulty  in  holding  thjS, 
on  the  divorce  of  the  wife,  the  husband  was  en- 
titled to  the  whole  liferent  as.  if  she  were  natu- 
rally dead.  In  the  case  of  Macalister  o.  Macahster. 
18th  July  1854,  Scottish  Jurist,  xxvi.  597,  the  wife 
had  in  like  manner  been  divorced  for  adultery  ; 
and  a  provision  by  the  wife's  mother  of  a  certain 
sum  to  the  spouses  '  in  conjunct  liferent,  and  the 
survivor  of  them  in  liferent  for  their  liferent  use 
allenarly,  and  to  the  child  or  children  in  fee,'  was 
held  on  the  divorce  of  the  wife  to  give  the  entire 
liferent  to  the  husband,  so  long  as  he  survived. 
The  Lord  Ordinary  cannot  discover  any  decision 
to  the  contrary  of  this.  The  case  quoted  by  the 
defender  of  the  Countess  of  Argyll  v.  the  Earl  of 
Argyll,  19th  December  1573,  Mor.  327,  is  no  con- 
trary authority  ;  for  the  right  which  was  there  in 
issue  was  one  proceeding  from  a  third  party  during 
the  subsistence  of  the  marriage  ;  and  the  distinc- 
tion was  expressly  taken  that  '  this  tack  cannot 
come  under  this  decreet,  by  reason  the  samen  wae 
set  to  her  umquhile  husband,  and  to  her,  the  longr. 
est  liver  of  them  two,  long  after  the  completing  of 
the  marriage  by  a  stranger,  and  not  by  her  husband 
for  the  causes  of  marriage.'  There  is  no  occasion 
in  the  present  case  to  consider  the  effect  of  divorce 
on  the  mterests  of  the  parties,  in  any  right  pro- 
ceeding from  a  third  party  during  the  subeistenoe 
of  the  marriage.  Such  a  right,  in  the  general 
case,  cannot  come  under  the  head  of  a  marriage 
provision,  legal  or  conventional.  The  present 
question  reguds  a  conventional  provision  made  in 
an  antenuptial  contract,  and  expressly  made  in- 
tuUu  matnmomL  In  such  a  case,  it  appears  to  the 
Lord  Ordinary  that  there  is  no  ground  for  a  dis- 
tinction, in  respect  of  a  conventional  provision  be- 
tween the  husband  and  the  husband's  father. 

'*It  appears  to  the  Lord  Ordinary  that  the 
jud^^ents  against  the  claim  of  the  pursuer,  pro- 
nounced successively  by  the  learned  oheri£b,  pro- 
ceed to  no  small  extent  on  a  peUtio  principU.  It 
is  said  that,  by  a  just  interpretation  of  the  words 
of  the  contract,  the  defender  must  be  assumed  to 
have  been  settling  the  annuity,  not  on  the  spouses, 
but  on  his  son  David  Hcppe  Johnstone^  individn- 
ally,  and  intending  to  benefit  him  individually,  so 
long  as  he  lived,  and  only  to  provide  for  the  pur- 
suer in  the  event  of  his  actual  predecease.  In 
other  words,  and  as  the  plea  was  expressed  to  the 
Lord  Ordinary,  what  the  defender  mtended  was 
personal  aliment  to  his  son,  and  only  a  reversian 
to  the  pursuer  in  the  event  of  his  son  dying  before 
her.  fiut  it  appears  to  the  Lord  Ordinary  that 
this  beos  the  question  in  issue.  Assuredly  it 
omits  the  consideration,  that  the  obligation  ia 
contained  in  an  antenuptial  contract,  and  was 
expressly  contracted  in  contemplation  of  the  mar- 
riage. ItseemstotheLordOrdinaryhopelesstosay 
that  the  defender  had  only  in  view  tiie  separate  and 
individual  aliment  of  his  son  David  Hope  J  ohnstone. 
It  was  plainly  the  aliment  of  his  son  as  living  with 
his  intended  wife — ^in  other  words,  the  aliment  of 
the  spouses-- which  the  defender  had  inoontempbr 
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tion.  It  was  joint  aUment  to  the  Bponses  during 
the  Ufe  of  David  Hone  Johnstone,  and  then  the 
separate  aliment  of  tne  defender  aa  his  widow, 
which  the  defender  had  in  view.  Any  other 
constraction  is  a  constraction  oontrazy  to 
the  pbdneet  reason.  The  question  now  is. 
What  is  to  happen  on  the  dissolution  of  the 
marriage,  not  bv  David's  deaf^  but  his  crime  ? 
Most  probably  this  was  a  contingency'  not  directly 
in  view  of  any  of  the  parties.  The  intending 
iponses  would  never  dream  of  it.  Very  likely  it 
was  as  far  from  the  contemplation  of  the  grave 
faither-in-law  as  of  the  rapturous  lovers.  But 
that  the  intended  provinon  was  one  not  for  the 
individual  benefit  of  David  Hope  Johnstone,  but 
for  the  aliment  of  the  spouses,  and  the  maintenance 
of  the  pursuer  as  his  widow,  the  Lord  Ordinary 
cannot  doubt.  If  this  be  so,  then  the  law  (as  the 
defender  was  bound  to  know)  steps  in  and  sajrs, 
that  the  same  benefit  shall  enure  to  the  pursuer, 
made  a  widow  by  her  husband's  crime,  as  would 
have  oome  to  her  made  a  widow  by  her  husband's 
death. 

"  The  practical  result  of  the  Sheriff's  judgment 
is  somewhat  startling.  It  is,  in  the  mst  place, 
that  David  Hope  Jomistone,  dissolving  the  mar- 
riage by  his  own  misconduct,  is  to  get,  for  his  ex- 
dnsive  benefit,  an  annuity  which  was  given  him 
to  sustain  himself  and  ms  wife.  This  does  not 
exactly  taJly  with  Lord  Stair's  doctrine  that  *  the 
party  injurer  loseth  all  benefit  accruing  through 
the  marriage ; '  for  in  this  view  '  the  party  injurer ' 
not  only  does  not  lose  anything,  but  ^;ets  double 
benefit.  With  regazd  to  the  party  injured,  how 
stands  the  matter  ?  She  loses  even  the  joint  and 
common  benefit  which  the  annuity  gave  her  dur- 
ing the  subsistence  of  the  marriage.  She  is  de- 
prived of  all  support  from  the  annuity,  which  her 
nusband  is  to  enioy  by  himself  so  long  as  he  lives  ; 
and  at  some  indetinite  date — it  may  be  forty  or 
fifty  years  hence — when  Mr  David  Hope  John- 
stone dies— she  steps,  as  his  constructive  widow, 
into  a  veiy  singularly  postponed  jointure. 

**  The  Ix>Td  Ordinary  cannot  adopt  a  conclusion 
having  such  a  practical  result.  He  thinks  the 
sound  view  of  the  case  is  to  hold  the  provision 
in  the  antenuptial  contract  as  made  mtvitu  ma- 
frinionn,  for  the  joint  benefit  of  the  spouses,  and 
the  maintenanoe  of  the  pursuer  as  David  Hope 
Johnstone's  widow,  if  sucn  she  should  become  by 
his  d«tth.  If  this  be  the  true  meaning  of  the 
obligation,  the  pursuer  comes  now  to  have  ri^t 
under  it,  not  indeed  by  virtue  of  the  express  words 
of  the  contract,  but  ly  virtue  of  a  legal  implica- 
tion as  to  the  identity  of  death  and  divorce,  which 
most  be  held  to  have  been  in  the  knowledge  of  the 
oontraetmg  parties,  and  in  the  knowledge  of  which 
all  must  be  neld  to  have  contracted." 
The  defender  having  reclaimed, 
Touno  and  D.  B.  Mope,  for  him,  arsued — The 
law  and  authorities  quoted  by  the  Lord  Ordinary 
in  his  note  applied  only  to  the  forfeiture  of  rights 
granted  by  the  spouses  inter  m  in  contemplation 
of  marriage,  and  not  to  rights  granted,  as  in  the 
present  case,  by  a  third  party.  It  has  never  yet 
been  decided  tnat  an  innocent  third  partv  like  the 
defender  should  suffer  in  consequence  of  his  son's 
misconduct.  The  annuity  was  an  alimentary  pro- 
vision provided  by  the  father  for  his  son,  and  still 
payable  to  him.  The  father  would  suffer  if  he 
nad  to  pay  the  annuitv  to  the  pursuer  now,  be- 
cause his  son  was  unable  to  support  himself,  and 
his  father  must,  in  consequence  of  the  natural 
obligation  of  law,  aliment  him.  The  result  would 
be  taat  the  defender  would  have  to  pay  the  annuity 


twice— that  is,  £400  a  year,  instead  of  £200,  as 
intended  bv  the  oox^tract.  This  would  be  most 
uniust.  llie  words  *'  whom  failing  "  meant  whom 
failing  by  death— that  is  phvsical,  not  civil  death. 
The  pAities  never  contemplated  divorce,  and  the 
intention  of  parties  must  mterpret  the  contract. 
The  Lord  Ordinary  had  erred  m  holding  that  the 
case  of  Justice  v.  Murray  was  an  express  authority 
in  favour  of  the  pursuer.  The  question  as  to  the 
lady's  jointure  m  that  case  was  never  directly 
raised.  The  lady  obtained  a  decree  for  her  jointure ; 
but,  as  shown  by  the  Session  papers,  it  was  a 
decree  in  absence.  Years  afterwaras,  she  raised 
an  action  against  her  husband  for  repetition  of  her 
tocher ;  but,  after  three  conflicting  judgments,  the 
only  point  decided  was  that  an  innocent  wife  had 
no  claim  for  repetition  of  tocher.  This  case, 
therefore,  has  no  oearing  on  the  present.  Neither 
has  the  case  of  Thom  v.  Thom,  because,  in  that 
case,  the  jointure  was  constituted  by  a  conjunct 
heritable  right,  not  a  personal  obligation  to  pay  a 
sum  of  money,  as  in  this  case.  The  same  remark 
applies  to  the  case  of  Macalister  v.  Macalister. 
Farther,  the  Act  1673,  c.  65,  says  that  the  offend- 
ing party  shall  forfeit  the  tocher  and  the  donaHoneB 
propter  nuptku,  but  the  annuity  in  question  was  not 
a  donation  propter  nuptias  in  the  true  meaning  of 
that  phrase. 

Eraser  and  M'Kie,  for  the  advocator,  aigned — 
Two  questions  are  here  involved.  1.  What  is  the 
meaning  of  the  words  *'  whom  failing  "  in  an  ante- 
nuptial contract  of  marriage?  2.  What  are  the 
1^1  effects  of  divorce  as  regards  the  rights  of 
third  parties  ?  "  WhomfaiUng  "  in  this  contract 
means  civil  death  as  well  as  physical  death.  The 
parties  when  they  entered  into  the  contract  knew 
the  law,  that  divoree  had  the  satne  leg^  effects  as 
death,  and  must  be  presumed  to  have  contracted 
on  that  footing.  It  was  an  implied  part  of  the 
contract  that  divorce  should  affect  the  rights  of 
parties  in  the  same  way  as  death.  The  annuity 
was  given  intuitu  meUrimoniit  and  constituted  by 
an  onerous  deed.  The  whole  deed  must  be  looked 
at.  The  annuity  was  given  for  the  mutual  bene-  . 
fit  and  support  of  the  spouses.  The  wife  mi^ht 
reasonably  expect  to  smue  a  portion  of  it  durmg 
the  subsistence  of  the  marria^.  It  was  not  given 
to  the  husband  alone.  If  alimentary  at  all  it  wms 
for  the  mutual  aliment  of  the  spouses.  Besides, 
the  wife's  father  settled  an  annmty  of  £100  on  his 
daughter,  exclusive  of  her  husband,  of  which,  how- 
ever, he  would  share  the  benefit  in  so  far  as  it 
would  lessen  his  domestic  expenditure.  A  sum  of 
£5000  was  also  settled  out  of  the  lady's  fortune  on 
the  husband  or  his  assi^ees,  and  that  sum  has 
been  assisned  away  by  him,  and  it  has  been  held 
that  he  had  a  right  to  assign  it.  So  that  it  is 
evident  from  the  other  claoMs  of  the  contract  that 
the  annuity  in  dispute  was  part  of  a  transaction — 
a  quid  pro  quo  given  by  the  defender,  on  which 
the  lady  rehed  when  entering  into  marriage.  If 
the  pursuer  is  not  held  entitled  to  the  annuity 
now,  the  defender  will  derive  a  benefit  from  his 
son's  misconduct,  because  his  soil  having  broken 
the  contract,  cannot  sue  his  father  for  pay- 
ment of  the  annuity.  The  law  cannot  sanc- 
tion such  a  result.  Even  admitting  that  the 
annuity  was  given  in  lieu  of  the  father's 
natural  obligation  to  aliment  his  son,  the  law, 
as  decided  m  the  case  of  Maule,  only  com- 
pels a  Either  to  give  his  son  the  bare  neces- 
saries of  life.  So,  even  in  this  view,  the  pursuer 
would  still  be  entitled  to  claim  half  of  the  annuity, 
as  the  father  would  not  be  bound  to  pay  his  son 
more  than  £100  a  year^  if  even  squinuch.    ^ut  the 
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annoitv  has  been  aMig^ed,  bo  that  in  any  view 
the  defender  must  aliment  hie  son. 

Farther,  the  anthoritiea  referred  to  hy  the  Lord 
Ordinary  have  Already  settled  the  points  in  dia- 
pnte  in  this  case.  Tne  institutional  writers  have 
drawn  no  distinction  between  rights  consti- 
tuted by  the  spouses  inter  at  and  rights  consti- 
tuted by  a  third  part^,  in  favour  of  one  of  the 
spouses.  Divorce  appbes  not  onlyto  the  i^uses, 
but  to  the  contracting  parties.  The  annuity  was 
a  donation  propter  nuptuis.  When  by  the  former 
]aw  marria^  was  dissolved  by  the  death  of  either 
of  the  parties  within  a  year  and  a  day,  everything 
was  restored  hme  inde^  though  the  ri^ts  were  con- 
stituted by  third  parties — Stair,  i  4.  19.  In  the 
present  case  the  annuity  is  not  given  by  a  third 
party,  but  by  a  party  to  the  contract  who  must  be 
{^^esumed  to  have  known  the  law  that  divorce  had 
the  same  effect  as  death,  and  took  his  risk  of  that. 
"  Whom  failing  "  does  not  always  mean  failure  by 
death.  In  a  deed  of  entail,  which  declares  that  a 
person  shall  forfeit  his  right  on,  for  instance,  his 
succeeding  to  a  peen^  the  words  "whom  fail- 
ing "  would  include  him  if  he  so  succeeded.  The 
foUowing  authorities  were  referred  to,  besides 
those  mentioned  by  the  Lord  Ordinaiy : — 1  Bell's 
Gomm.  634 ;  Dirleton,  voce  Jus  Manti ;  Ivory's 
Ersk.  1.  6.  48;  WaUace's  Inst.,  p.  230-233; 
Calder  v.  Boss,  1610,  M.  6167;  Mackenzie's 
Roman  Law,  pp.  110  and  114. 

At  advising. 

The  LoBB  Presidjott  said— This  case  appears 
to  me  to  be  not  free  from  difficulty.  .  The  question 
is,  whether  by  reason  of  the  decree  of  divorce 
obtained  by  the  pursuer  against  her  husband,  the 
sum  of  £200  per  annum  provided  by  the  defender 
to  his  son,  and  f ailuu;  nim  to  the  pursuer,  and 
failing  her  to  the  chilc&en  of  tiie  marriage,  is  now 
to  be  paid  directly  to  the  pursuer  herself.  Hie 
obligation  of  the  defender  is  contained  in  an  ante- 
nuptial marriage  contract,  and  it  is  only  one  of 
several  provisions  contained  in  that  deedL  By  it 
the  intending  husband,  with  consent  of  his  father, 
disponed  to  certain  trustees  various  interests  which 
he  iiad  under  different  deeds,  and  the  f  atiier  of  the 
intending  wife,  along  with  her,  conveyed  certain  in- 
terests wnich  she  \m  to  the  same  trustees.  There 
was  a  provision  made  for  a  payment  to  the  husband 
after  the  death  of  his  fi^er-in-law,  and  there 
were  also  proAHsions  made  by  the  lady  and  her 
father  for  the  children.  Amonff  the  provisions 
undertaken  by  the  husband's  fi^er  there  is  the 
one  which  has  given  rise  to  this  question.  It  is 
an  oblij^ation  in  its  terms  to  pay,  in  the  first  place, 
to  the  mtending  husband  an  annuity  during  his 
father's  lifetime :  but  divorce  having;  terminated 
the  marriage,  the  pursuer  oontendsthat  she  has 
now  right  to  receive  the  annuity  during  the  de- 
fender^ life.  On  the  other  hand,  it  is  contended  by 
the  defender  he  only  undertook  to  pay  the  annuity 
to  Ids  son  during  hu  life  and  his  own.  A  question 
has  arisen  as  to  the  import  of  the  words  ''whom 
failing,"  and  it  has  been  contended  that  they 
mean  failing  by  death.  It  has  also  been  contended 
that  the  expression  is  satisfied  by  a  divorce  conse- 
quent on  tne  adultery  of  the  husband.  I  am  of 
opinion  that  when  this  contract  was  framed  it  is 
presumable  that  there  was  not  in  the  contempla- 
tion of  any  of  the  parties  to  it  any  failure  except 
failure  bv  death ;  but  I  do  not  think  that  that 
neNDessarily  solves  this  question.  The  question 
arises  whether  the  object  of  the  provision  having 
been  disturbed,  what  ia  the  rkht  of  the  party 
WTonsed  ?  I  think  it  is  materiu  to  keep  in  view 
that  this  is  not  a  separate  or  independent  bond  of 


annuity  to  the  son.    It  was  intended  to  form 
a  provision  for  the  wife  in  the  event  of  her  surviT- 
ance.     It  was  not  a  jointure  provided  hy  the  hut- 
band,  but  it  was  to  he  a  means  of  subsistenoe  for 
the  wife,  in  the  event  of  the  husband's  death. 
There  can  be  no  doubt  of  the  onerosity  of  the  obli- 
ffation,  but  it  is  said  the  conditions  have  not  been 
fulfilled  so  asto  rear  up  the  wife's  ri^ts.    If  she 
has  a  right  to  this  annuity  it  depends  not  alone  on 
the  terms  of  the  deed,  but  also  on  the  rights  whidi 
the  law  gives  her.     Now,  there  are  some  things 
very  dearljr  operated  on  bv  the  law  of  divorce. 
Biebts  provided  by  the  husband  to  the  wife  gepe- 
raUy  become  due  to  her  by  reason  of  his  oeiiig 
divorced  for  adultery  just  as  by  his  death.    So  it 
is    stated    by   all    the   institutional  authorities, 
and  the  general  rule  of  law  is  not  disputed  by 
the  defe^er.     Here  tiie  question  is  raised  in  re- 
gard to  an  obligation  undertaken  by  a  third  party. 
I  think  that  is  not  the  most  important  considera- 
tion in  this  question.     I  think  it  is  more  import- 
ant to  keep  m  view  the  nature  of  the  transaction, 
and  the  purpose  it  was  intended  to  fulfil ;  and 
looking  to  the  fact  that  this  was  an  obli«tion  for 
the  comfortable  subsistence  of  the  wue  in  the 
event  of  her  being  deprived  of  her  husband,  it 
appears  to  me  that  it  now  emerges  to  the  wife 
in  the  same  manner  as  if  the  marriage  had  been 
terminated  by  death.     The  great  argument  used 
to  us  was  tbiat  this  was  imposing  on  the  father 
a  double  obli^^tion,  because  he  remained  under 
a    natural    obUgation    to    provide   for  his  son, 
which    obligation    he   had   discharged    by   pro- 
viding this  annuity.      I    think   that    is   not   a 
sound  answer.      Ijiere   are   many  cases  which 
might  be   fi^:ured    in  which  a  father^s   natural 
obugation  might   rerive,  idthough  he    had  dis- 
cha^;ed  it.    But  I  don't  think  that  it  is  necessary 
to  look  farther  tiian  this  case  to  see  that  that  mis- 
fortune may  bef al  a  father  in  various  ways.     There 
is  no  restraint  in  the  contract  on  the  son  diBpoeinff  of 
his  provisions,  and  it  appears  &om  the  record  that 
he  has  assigned  them,     if  he  had  done  bo  effec- 
tually the  question  would  arise  with  his  assignees, 
and  it  would  be  no  answer  to  them  to  say  that  the 
father  had  already  provided  for  his  son.     In  the 
same  way  the  oblation  might  be  attached  hj  the 
son's  creditors,     viewing  the  matter,  then,  m  all 
its  bearings,  I  am  unable  to  divest  myself  of  the 
feeling  that  this  is  a  right  which  emerged  to  the 
pursuer  on  the  marriage  being  dissolved  throogh 
the  fault  of  the  husband. 

Lord  CuRRiBHiLL — I  also  have  had  oneat  diiG^- 
culty  in  this  case,  arising  chiefly  from  tne  unpre- 
cedented character  of  this  obhgation.  It  is  an 
onerous  obligation,  but  it  is  only  a  personal  one. 
The  creditor  in  it  was,  in  the  nrst  instance,  the 
son.  The  pursuer  was  to  have  no  right  under  it 
until  after  his  death,  for  I  agree  with  your  Lord- 
ship, that  the  failure  which  the  parties  alone  con- 
templated was  failure  by  death.  Then  thia  per- 
sonal obligation  and  the  son's  9*tM  credid  under  it 
was  absolute  and  unconditionaL  Acoordin^^,  we 
find  that  in  the  exercise  of  the  light  whicn  the 
son  possessed  under  it,  he  assigned  it  to  other  per- 
sons for  onerous  causes  during  the  subsistenoe  of 
the  marriage.  There  were  two  aasignationii— -one 
in  1863,  and  another  in  1864.  By  them  the  son 
transferred  tiie  jua  crediH  to  his  assi^ees.  Sub- 
sequently to  the  transfer—namely,  in  1865,  the 
marriage  is  dissolved  by  divorce  on  account  of  the 
husband's  adultery ;  and  the  question  which  now 
arises  is,  had  that  the  effect  of  transferring  tiM 
Jua  crediH  from  these  assignees  to  the  pursuer  of 
the  divorce  ?     On  that  question,  I  am  not  aware 
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of  any  praoedent  or  authority  to  ^do  vm,  and  it 
must  be,  therelora,  decided  aooording  to  principle. 
The  statnte  of  1573  enacto  that  the  par^  ia  the 
wrong  tynea  the  do8  and  all  donationa  propter 
%uptMM;  and  that  enactment  haa  been  Tery  con- 
noerably  extended   in  our    law.      It  haa    been 
applied  where  the  divorce  is  for  deaertion  aa  weU 
aa  adultery,  snd  fall  effect  moat  always  be  given 
to  the  principle.     But  did  Mr  Hope  Johnstone  or 
hia  aaai^neea  tyne  their  right  in  consequence  of 
the  adultery  ?    If  they  did,  then  it  was  tnuiaf  erred 
to  the  pursuer ;  if  thev  did  not,  then  I  think  the 
pursuers  claim  cannot  be  sustained.     It  cannot  be 
that  the  defender  became  liable  in  double  payment 
bv  his  son's  adultery.    The  reault  I  have  arrived  at 
differs  from  your  Lordship's.  I  do  not  see  how  these 
luigneeB'  rights  can  be  affected.    Certainly  the  Act 
of  Parliament  givea  no  encouragement  to  that  view. 
It  haa  been  no  doubt  extended  to  rights  coming 
from  third  parties,  and  from  the  parent  of  the 
.offandiqg  party ;  but  in  all  the  cases  in  which 
that  haa  oeen  done,  the  right  haa  been  akeady 
vested  in  both  the  spouses  during  the  marriage  aa 
a  conjunct  right  either  of  fee  or  of  liferent,  <Mr 
partly  one  ami  partly  the  other.     I  know  of  no 
case  m  which  it  hu  been  applied  to  a  right  coming 
from  a  third  party,  unless  that  party  hais  been  de- 
nudedy  and  the  subject  vested  in  boui  spouses.     A 
very  nice  question  would  have  arisen  if  the  de- 
folder,  instead  of  obliging  himself  to  pay  an  an- 
nnity,  had  bought  one  from  an  insurance  company 
in  names  of  the  spouses,  but  on  the  footing  that  the 
lady's  right  waa  to  commence  on  the  death  of  her 
husband  ;  because  in  that  case  a  ri^ht  would  have 
fested  in  the  lady  from  the  begimiing.    That  waa 
not  the  case  here.    In  the  cases  ref  eired  to  by  the 
Lord  Ordinary  the  present  question  did  not  occur. 
His  Lordship  has  quite  misread  the  case  of  Justice 
r.  Murrav.     Hie  question  there  waa  whether  the 
dos  should  be  repaid  b^  the  offending  husband, 
and  even  that  was  decided  against  the  wife.     In 
the  case  of  Thorn  v,  Thom  the  question  related  to 
certain  heritable  subjects,   but  these  had    been 
vested  in  the  spouses  during  the  marriage.  I  think 
there  is  no  principle  for  holding  that,  even  in  a 
question  b^ween  the  defender  and  his  scm,  the 
lattar  has  tyned  the  provision  ;  and  on  this  point 
1  agree  wit^  the  two  Sheriffs.      But  the  case  is 
not  in  that  position.   The  son  waa  abaolute  owner, 
and  he  has  aaaigned  hia  rights.     There  is  acain 
this  other  view,   which  causes  some  difficulty. 
This  ii  an  aauiuity  which  is  held  to  be  a  ^ii«i#t/e«- 
dam.    It  is  a  heritable  right,  and  it  may  be  said 
that  the  wife  had  a  li^^t  to  it  for  beho(rf  of  the 
children  from  the  date  of   the  marriage.      M^ 
opinion  haa  vacillated  upon  this  view,  out  nlla- 
mstely  it  is  unaffected  by  it.  The  ri^t  of  the  wife 
and  duldren  waa  that  of  successors.    They  were 
heuB  of  provision,  and  if  the  case  is  to  be  viewed 
in  that  way,  the  husband  was  abaolute  owner 
daring  hia  hf etime,  and  had  power  to  convey  hia 
right  onerously,  and  he  haa  done  ao.    I  am  there- 
fore of  opinion  that  thia  interiocutor  ahould  be 
altered. 

Lord  Bkaa— The  question  tcir  dedBion  ia  the 
effeot  of  onr  law  operating  on  this  conventional 
provision.  Besides  the  spouses,  the  fathers  of 
both  were  parties  to  the  contract  of  marriage,  and 
incurred  ecmsiderable  obligations.  One  of  these  is 
that  sued  on.  Is  the  expression  *'  whom  failing  " 
limited  to  the  natural  termination  by  death,  or 
doea  it  include  the  caae  which  has  occurred  ?  It 
is  not  oontended  that  if  this  had  been  a  direct  pro- 
vision by  the  husband  the  wife  would  not  have 
been  entitled  to  it ;  but  it  ia  said  to  be  in  a  dif- 


ferent poaition  because  made  by  a  third  parW. 
There  are  two  aspects  in  which  the  caae  may  be 
viewed  (1)  as  in  a  question  with  the  son  and  hia 
creditors  ;  and  (2)  as  in  a  question  with  the  father. 
Neither  the  son  nor  his  creditors  are  here,  but  the 
parties  have  taken  the  risk  of  a  decision  without 
their  being  called.  All  that  is  said,  as  in  a  ones- 
tion  with  them,  is,  that  the  obligation  ia  by  a 
third  party.  But  a  father  can  hardly  be  caUeid  a 
third  par^  to  his  son's  manriM;oK!ontract.  ^e 
obligation  is  equally  (merous  on  his  part,  and  why 
ahould  it  make  a  difference  that  it  was  undertaken 
by  the  father  instead  of  by  his  son  ?  He  had  sti- 
pulated for  counter  obligations  by  the  father  of 
the  lady.  She  and  her  father,  therefore,  provided 
the  ccnunderations  in  respect  of  whicii  it  was 
sranted.  Then,  are  the  scm's  creditors  in  any 
different  poaition  ?  That  queation  dependa  on  the 
effect  of  tne  marriage-oontract.  If  he  can't,  under 
it,  now  demand  the  annuity,  how  can  hia  creiditora  ? 
He  could  only  aasi^  to  them  his  own  ri^^  sub- 
ject to  the  conditions  expressed  in  the  contract 
and  implied  by  the  law.  Then,  aa  in  a  question 
with  the  father,  of  course,  if  he  pays  the  annuity 
to  the  wife,  he  is  no  longer  bound  to  pay  it  to  his 
son.  All  that  is  said  is,  that  the  father  may  have 
intended  to  supersede  the  necessity  of  malring  any 
provision  for  his  son ;  but  he  must  be  presumed  to 
nave  had  that  natural  obligation  before  hia  eyea, 
and  the  result  is,  aa  shown  by  what  haa  happened, 
that  his  natural  obligation  remains  as  before,  be- 
cause if  the  lady  does  not  get  the  annuity,  the  son's 
creditors  do. 

Lord  ARDMiLUJf — The  question  involved  in 
this  caae  is  certainly  one  of  sreat  importance  ;  but 
were  it  not  for  the  lact  that  Lord  Curriehill  haa  ex- 
preeaed  a  different  opinion,  I  should  humbly  say 
that  it  does  not  appear  to  me  a  case  of  much  diffi- 
culty. 

The  obligation  undertaken  by  Mr  Hope  John- 
atone  ia  in  the  marriage-contract  of  his  son  on  the 
occasion  of  that  son's  marriage  with  the  advocator, 
then  Miaa  Grieraon.  That  marriage-contract  was 
antenuptial,  and  was  followed  by  marriage  on  the 
faith  of  it.  All  the  stipulations  in  an  antenuptial 
marriage-contract  are  conditions  of  the  marriage, 
and,  b^g  followed  by  marriage,  become  strictly 
and  in  the  highest  degree  onerous.  It  is  important 
to  observe  that  this  oneroaity  attaches  not  only  to 
the  obligationa  between  the  spouses,  but  to  all  the 
counterpart  obligationa  by  the  partiea  to  the  con- 
tract, and  particularly  to  thoae  of  the  reapective 
fatiiers  of  the  reapective  apouses«  Accordingly, 
the  obligation  of  Jar  Hope  Johnstone  to  pay,  during 
his  own  hf  etime,  to  his  son  David  B.  H.  Johnstone, 
whom  failinff,  to  tiie  said  Maigaret  Elizabeth  Grier- 
aon, whom^udling,  to  tiie  chimren  of  the  intended 
nuoxiage,  an  annuity  of  £200,  waa  dearly  oneroua. 
The  words  of  the  obligation  have  been  already  re- 
ferred to.  I  need  not  ropeat  them.  I  read  the 
words  "  whom  failing"  as  meaning  whom  failing 
by  death,  or  by  whatever  event  the  law  holds 
equivalent  to  death.  On  the  faith  of  that  obliga- 
tion the  lady  entered  into  the  contract  and  aolem- 
nised  the  marriaoe.  Thia  waa  no  private  arrange- 
ment between  Mr  Hope  Johnstone  and  his  son,  it 
waa  not  merely  a  gift  to  his  son,  nor  a  mere  provi- 
sion for  his  son.  It  was  an  onerous  obligation 
to  supply  £200  a  year  to  the  intended  husband  of 
Miss  Grierson,  and  who  mi^^t  be  the  father  of 
children  of  the  marriage  then  contemplated.  The 
provisions  in  such  a  marriage-contract  must  all  be 
read  with  reference  to  the  relative  positions  of  the 
parties  to  the  contract,  and  to  the  prospects  of  the 
parties  to  Uie  marriage,  and  I  think  the  meaning  of 
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this  proviiion  evidently  is,  to  supply  by  a  provision 
to  tne  husband  the  means  of  supporting  the 
spouses  and  their  children,  if  they  had  any,  in  the 
home  of  their  married  life.  This  is  in  short  an 
obligation  propter  nuptias, 

jfoyff  this  marriage  has  been  dissolved  by  decree 
of  divorce,  in  respect  of  the  adultery  of  the  hus- 
band. It  was  admitted  in  argument  that  the  de- 
fender, the  father  of  the  divorced  husband,  cannot 
resist  this  claim  on  any  other  footing  than  that  he 
is  still  bound  to  pay  the  annuity  to  his  son,  or  to 
those  in  right  of  nis  son  as  assignees.  The  ques- 
tion thererore  is,  whether,  after  the  dissolution  of 
marriage  by  decree  of  divorce  for  adultery,  this 
annuity  is  to  be  paid  to  the  innocent  wife  or  to  the 
guilty  nusband  ?  I  am  of  opinion  that  the  claim 
of  the  wife  is  preferable. 

I  think  it  is  quite  settled  in  our  law,  both  by 
institutional  authority  and  by  decision,  that  the 
effect  of  the  dissolution  of  marriage  by  divorce  for 
adultery  is,  that  the  guilty  partyloses  all  benefit 
accruing  through  the  marriage,  and  that  the  inno- 
cent party  has  the  benefit  of  all  onerous  maniage- 
contract  provisions,  just  as  if  the  offender  were 
naturally  dead.  This  is  the  opinion  of  Lord  Stair 
<1.  4.  20),  of  Lord  Bankton  (1.  5.  34),  of  Mr 
Erskine  (1.  6.  46),  and  of  Mr  BeU  (Prin.  Sec.  1622), 
and  no  contrary  institutional  authority  has  been 
referred  to  ;  while,  in  the  case  of  Thom  v.  Thom, 
11th  June  1852,  the  law  is  so  stated  in  the  clearest 
terms  by  Lord  Rutherf nrd  as  Lord  Ordinary,  and 
concurred  in  by  the  Lord  Justice-Clerk  and  Lord 
Medwyn.  It  must,  I  think,  be  conceded  that  the 
case  of  Justice  v.  Murray,  30th  January  1761, 
founded  on  b^  the  pursuer,  is  net  a  decision  of  the 
point  now  raised.  But  I  am  of  opinion  that  the 
ar^piment  in  that  case  assumes  tiie  point  now 
raised— that  the  husband,  who  was  acting  under 
the  advice  of  veiy  eminent  counsel,  did  not  dis- 
pute the  claim  of  the  wife  to  that  extent ;  and 
that,  if  the  question  now  before  us  had  been  pre- 
sented to  the  Judges  who  decided  that  case,  they 
would  have  sustained  the  claim  of  the  wife.  There 
is,  in  my  view,  neither  principle  nor  authority  to 
support  a  claim  by  the  husband  for  tins  provision. 
I  put  it  to  the  counsel  for  Mr  Hope  Johnstone 
whether,  if  the  father  had  be^  willing  to  pay  to 
the  wife,  his  son,  the  divorced  husband,  could 
have  compelled  payment  to  himself  ?  The  answer 
was  that  he  could.  Unless  he  could,  the  defender 
can  have  no  case  here.  Now,  I  am  humbly  of 
opinion  that  the  son  could  not  have  compelled  pay- 
ment. In.  order  to  do  so,  he  must  have  founded 
on  the  marriage-contract,  and  pleaded  the  marriage 
relation,  which,  by  his  own  act,  he  had  violated. 
No  party  can  be  permitted  to  found  on  a  contract 
which  he  has  broken  ;  and  the  leoal  effect  of  the 
decree  of  divorce  was  to  pass  the  right  in  the 
onerous  provisions,  not  to  the  offender,  but  to  the 
innocent  party,  in  the  same  manner  as  if  the  guilty 
party  were  naturally  dead. 

It  was  aigued  to  us  that,  as  the  defender  might, 
in  the  event  of  his  son*s  falling  into  extreme 
poverty,  be  compelled  to  support  him,  he  would 
be  a  loser  if  ordained  to  pay  the  annuity  to  the 
pursuer,  whereas,  if  assoilzied  from  this  action,  he 
would  be  protected  against  such  a  demand.  There 
are  many  answers  to  this  somewhat  singular 
argument.  One  of  these  is,  that,  under  no  cir- 
<?uinstance8,  would  the  law  allow  a  provision  of 
£200  a  year  to  the  son  on  the  footing  of  his  being 
a  pauper.  Another  is  the  answer  so  well  ex- 
plained bjryour  Lordship  in  the  chair,  that  the 
defender  himself  states  on  record  that  the  annuity 
has  been   assigned  by  his  son  to  creditors,  so 


that  the  assignees  and  not  the  divorced  husband 
would  draw  uie  annuity,  if  it  were  refused  to  the 
wife.  But  really  this  argument  for  the  defender 
is  inapplicable.  It  has  not  been  contended  that 
the  deiPender  is  released  fr^m  Ids  obligation.  It  ia 
certain  that  he  cannot  be  compelled  to  pay  twice. 
The  assignees  can  be  in  no  better  position,  and  can 
plead  no  higher  riffht,  than  the  divorced  husband 
mmsftlf,  and  botn  of  these  assignations  were 
granted  posterior  to  the  acts  of  adultery,  on  which 
the  decree  of  divorce  proceeded.  The  whole 
question — the  only  (question— is  to  which  'of  the 
two  parties  shall  this  onerous  antenuptial  provi- 
sion be  paid  ?  Shall  it  be  paid  to  the  divorced 
husband,  in  respect  of  whose  judicially  ascertained 
adultery  the  marriage  has  been  dindved?  Or 
shall  it  be  paid  to  the  innocent  wife,  to  whom  the 
law  has  given  the  redress  of  divorce,  which 
divorce  has,  in  the  words  of  Lord  Rutherfurd,  an 
effect  equivalent  to  the  dissolution  of  the  marriage 
by  the  offender's  .death  ?  (Hi  this  question  I  have 
formed  a  clear  opinion  in  concurrence  with  your 
Lordship  in  the  chair,  with  Lord  Deas  and  with 
the  Lord  Ordinary. 

Adhere,  with  expenses. 

Aflents  for  Pursuer  and  Advocator— Jardine, 
Stodart,  ft  Frasers,  W.S. 

Agents  for  Defender  and  Reclaimer — ^Hope  & 
MacJLay,  W.S. 

Wednesday^  Feb.  6. 

SECOND^TviSION. 

MOBAK   V.  FORD    AND    OTHEBS 
{ante,  voL  i.  p.  227). 
JExpemaeB — VeUidUy  of  Testamentary   WrUmff$ — 
Trtui'Setate—Beaiduary  Legatees.     Held  that 
claimants  on  a  trust  estate  who  had  unsuc- 
cessfully maintained  the  validity  of  certain 
alleged  testamentary  writings,  were  not  en- 
titled to  expenses  out  of  the  fund,  as  against 
the  interest  of  residuary  legatees,  the  fund 
divisible    among  whom    would  thereby    be 
diminished. 
On  March  20,  1866,  the  Court  found  that  three 
out  of  four  writings  left  in  additicm  to  a  tmst- 
deed  and  settlement  by  the  late  Miss  Jane  or  Jean 
Bell,  daughter  of  the  late  Samuel  Bell,  architect 
in  I>undee,  were  not  of  a  testamentary  natore^ 
and  the  cause  was  remitted  to  the  Lord  Ordinary 
to  ffive  effect  to  this  finding,  and  to  proceed 
further  in  the  cause.     The  unsuccessful  claimants, 
who  maintained  the  validity  of  the  deeds,  asked 
that  expenses  should  be  allowed  them   ont  of 
the  funa,  in  respect  the  difiSculty  as  to  the  vali- 
dity of  the  writings  had  becoi  induced  by  the  tes- 
tatrix herself. .  The  successful  claimants,  who  are 
also  the  residuary  legatees,  cm  the  other  hand,  con- 
tended that  those  who  were  unsuccessful  should  be 
found  liable  in  expenses. 

The  Lord  Ordinary  (Ormidale)  took  the  medium 
course  of  neither  finding  the  unsuccessful  claim* 
ants  entitled  to  expenses  ont  of  the  fund  ner  sub- 
jectinff  them  in  expenses.  His  Lordship  added 
the  following  note : — 

'*  In  regard  to  the  matter  of  expenses,  the  only 
difficulty  that  was  suggested  by  the  parties  related 
to  the  claimants  who  mive  been  wholly  unsnooess- 
f  ul — ^their  claims  having  depended  on  papers  which 
have  been  found  by  the  Court  not  to  oe  teetamen- 
taiy  writings  fit  all.  It  was  maintained  for  these 
claimants  not  only  that  they  ought  not  to  be  sub- 
jected in  any  expenses,  but  that  they  wef  entitled 
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to  ezpeouet  out  of  the  fund  in  medio,  in  respect 
they  had  leMCdUkble  grounda  for  mftking  uieir 
daims,  and  that  it  was  not  their  fault,  but  that  of 
the  testatrix,  that  litij^tion  became  neceasaiy  to 
hare  it  determined  which  of  the  papers  or  writings 
left  bj  her  were  to  be  held  ae  forming  her  aettle- 
iBSDi  On  the  other  hand,  it  was  maintained  not 
enly  that  the  olaimants  who  were  whollT  nnsno- 
€«attBl  should  not  get  any  expenses,  but  that  ther 
CDg^t  to  be  sabjected  in  expenses.  The  Lord  Ordi- 
■aiyhas  aniyed  at  the  conclusion,  that,  in  the  cir- 
eoiistaTioes  of  this  case — ^and  there  is  no  absolute  or 
iBTariable  rule  as  to  expenses — ^the  medium  course, 
riL,  of  finding  no  expenses  due  to  or  by  the 
daimaats  in  (question,  is  the  correct  one.  The 
ezpeoses  of  raising  and  brining  the  process  into 
Court  haye  bean,  by  a  former  mterlocutor,  awarded 
to  the  parties  by  whom  these  expenses  were  in- 
coned  out  of  the  fund  tfi  medio ;  but  the  Lord 
Oidioary  does  not  think  that  the  present  is  a  case 
for  awarding  out  of  the  fund  vn  medio,  the  expense 
of  preferring  and  maintaining  claims  founded  on 
vntings  which  baye  been  held  by  the  Court  not 
to  be  part  of  the  testatrix's  settlement  at  aU.  The 
hnd  not  being  very  large  in  itself,  and  rarious 
parties  haying  made  separate  claims,  founded  on 
the  inyaHd  writingii  referred  to,  the  consequence 
voald  be,  thai,  if  all  of  them  were  to  be  found 
entitled  to  expenses  out  of  the  fund  in  medio,  a 
yeiy  aerious  inroad  would  be  thereby  made  upon 
what,  according  to  the  present  standing  judgment 
of  the  Court,  belongs  to  others." 

The  unanooMsful  claimants  reclaimed. 

Watbok  (with  him  A.  R.  Clakk),  for  them, 
atgned—The  Court  have  recognised  a  distinction 
in  disposing  of  such  questions  between  the  case 
where  a  party  takes  his  risk  of  the  construction  of 
a  elauae  in  a  deed  admittedly  yalid,  and  where  he 
9Bitk»  to  establish  the  yalidiftr  of  deeds  the  opera- 
tiTeness  of  which  is  on  all  hands  recognised  as 
ft  question  of  doubt.  Here  the  difficulty  has 
been  induced  by  the  testatrix  herself,  and  it 
»  only  reasonable  that  the  parties  who  were  there- 
by led  to  be  claimants  should  have  expenses 
aUowed  to  them  out  of  the  fund.  Hill  v.  Bums, 
2  W.  and  S.,  389;  Cameron  v,  Mackie,  7  W.  and 
&,  106;  Morgan  v.  Magistrates  of  Dundee,  3 
MH)n.,  176 ;  Dunlop,  1  D.,  912. 

Oloao  (with  him  A.  MoNCRnEFF),  answered—- 
^  Cowt  have  neyer,  except  in  very  exceptional 
cmnunstances,  which  are  not  present  in  this  case, 

S'Tsn  effect  to  the  plea  of  the  reclaimers.  But  here 
le  respondents  are  in  the  position  of  residuary 
l^atees,  and  the  effect  of  aliowinff  the  unsuccess- 
fnl  claimants  whom  they  haye  defeated  to  get 
tbdr  expenses  out  of  the  fund,  would  be  to  dimi- 
niah  the  fund  to  which,  contrary  to  opposition, 
&«y  haye  been  preferred.  Allan,  7  D.  906 ;  Lady 
Baud's  Trustees,  18  D.  1246 ;  Wilson  v.  Crosbie, 
3MT.,882. 

At  advising. 

Lord  JxrancK-CiJUtK— The  reclaimers  maintain 
that  when  a  question  is  raised  as  to  the  construc- 
tion and  inA^T^mg  of  a  settlement,  or  as  to  what 
pspers  constitute  the  settlement  of  a  person  de- 
oeaied,  and  the  question  is  difficult  and  re- 
Qvires  to  be  determined  before  the  estate  can  be 
oistributed,  the  expenses  of  the  inquiry  should  aU 
be  paid  out  of  the  fund,  no  matter  what  is  the 
■tate  of  interest  in  the  fund.  I  confess  that  this 
ii  too  broad  and  abstract  a  proposition.  There 
have  becai  cases  in  which  expenses  have  all  been 
paid  out  of  the  fund  in  medio,  but  these  cases  have 
sU  been  baaed  on  considerations  of  equity.  I 
don't  think  that  the  general  rule,  which  has  been 

TOL.  in. 


approved  of  both  in  the  Court  of  Session  and  in 
the  House  of  Lords,  should  be  extended.  The  rale 
is  one  of  a  very  dangerous  kind,  and  I  am  rather 
disposed  to  deal  with  each  case  upon  its  own  cir- 
cumstances. Here  it  is  obvious  tnat  the  right  of 
the  residuary  legatees  under  the  testatrix's  deed 
is  unchallenged  and  unchallengeable.  There  is  no 
doubt  as  to  their  right.  But  the  unsuccessful 
olaimants,  who  maintain  that  they  should  not  be 
found  liable  in  expenses,  endeavoured  to  set  up  and 
oonstitute  speciallegacieB,  which,  of  course,  would 
prove  a  buraen  on  and  must  be  provided  out  of  the 
residue.  And  what  would  be  the  effect  of  allowing 
them  expenses  out  of  the  fund? — ^that  a  winning 
party  would  be  ordained  to  pay  the  expenses  of 
the  party  unsucceesfuL  I  don't  say  that  that  is 
conclusive,  because  there  are  cases  in  which  such 
order  has  been  ^ven.  But  it  would  not  be  con- 
sistent with  justice  in  the  present  case,  but  would 
be  a  direct  violation  of  it,  to  order  the  party  who 
was  successful  in  defending  his  own  fund  to  pay 
the  expense  of  the  party  attempting  to  diminiwn 
it.  I  am  disposed  tnercSore  to  adhere.  It  was 
said  that  the  q^uestion  was  one  of  unusual  diffi- 
culty, and  nothing  can  be  said  otherwise,  for  by 
our  judgment  we  altered  the  interlocutor  of  the 
Lord  Ordinary,  and  did  so  only  by  a  majority. 
But  thouffh  the  question  was  a  difficult  one,  that 
only  carries  us  the  length  which  the  Lord  Ordinary 
has  ffone,  and  that  is  far  enoueh,  that  the  unsuc- 
cessml  claimants  should  pay  their  own  expenses. 

The  other  Judges  concurred.      . 

The  interlocutor  of  the  Lord  Ordinary  was  ac- 
cordingly adhered  to,  and  the  reclaimers  were 
found  Sable  in  expenses  since  its  date. 

Agent  for  Reclaimers— Wm.  Miller,  S.S.C. 

Agents  for  Bespondents— Wilson,  Bum,  ft 
Gloag,  W.8. 

GRAY  V.  GBAT. 

Hutbcmd   and     W\fe— Divorce — IdenHdeation   of 
Wife — Conjugal  Rights  Act-^Final  Judgment 
— Additional  Evidence.      The  pursuers  of  an 
action  of  divorce  obtained  decree  of  divorce 
from  the  Lord  Ordinary.      On  hearing  a  re- 
claiming  note  for  the  defender,  the  Court 
intimated  an  opinion  that  the  evidence  as  to 
identification  of  the  defender  was  insufficient, 
whereupon  the  pursuer  moved  for  leave  to 
open  up  the  proof,  with  the  view  of  leading 
additional  evidence    upon    this    point.      (1) 
Held  (Lord  Cowan  dissenting)  that  the  ground 
of  action  beinff  really  the  charge  of  a  crime 
against  the  defender,  she  could  not  be  called 
a  second  time  to  answer  for  it ;  and  motion 
accordingly  refused  as  incompetent.     (2)  Cir- 
cumstanoes  in  which  allegations  of  adultery 
held  not  proven. 
This  is  an  action  of  divorce  at  the  instance  of 
Richard  Gray,  stationer,  Edinburgh,  against  his 
wife,  founded  on  the  alleged  adultery  of  hia  wife. 
The  evidence  was  led  before  Lord  Kinloch  last 
session,  and  the  proof  was  taken  imder  the  Con- 
jugal Rights  Act.    The  defender  was  cited  as  a 
haver  by  the  pursuer,  but  she  did  not  appear. 
The  evidence  as  to  the  identification  of  the  de- 
fender conslBted  of  statements  made  bv  witnesses 
that  a  person  called  Mrs  Gray  was  in  the  habit  of 
coining  to  the  house  of  the  co-defender  during  the 
period  libeUed,  and  of  the  following  statements  in 
the  deposition  of  the  co-defender : — **  She  told  me 
that  sne  was  a  marriod  woman,  and  that  her 
husband  resided    in    Edinburch.     She    said    his 
name  was  Richard  Gray,  and  that  he  was  a  com- 

Digitized  by  VjOOQIC 


210 


Tfu  ScoUish  Law  Reporter. 


[Feb. 


xnerdial  traveller  to  Cowan  &  Co.,  and  had  been  in 
their  employmmit  for  about  thirteen  years.  She 
also  said  he  had  been  in  Coldstream  several  times 
till  within  five  years.  She  showed  me  a  docu- 
ment statins  that  she  had  an  annuity  of  £40  from 
him.  The  date  of  this  dociunent  was  six  or  seven 
years  ago.''  \n.  the  defences  for  Mrs  Gray  it  was 
admitted  that  upon  the  22d  of  May  the  purauer 
and  defender  entered  into  a  deed  of  separation, 
and  that  under  this  deed  the  defender  «njoyed  an 
annuity  of  £40  yearly.  Some  witnesses  said  that 
she  was  known  in  Coldstream  as  a  Mrs  Gray  who 
lived  with  Mrs  Fairbaim  there,  but  Mrs  Fairbaim 
was  not  called.  This  was  the  evidence  of  identifi- 
cation, and  both  its  sufficiency  and  that  of  the 
evidence  as  to  the  eorpw  delicti  were  called  in 
question  at  the  debate  before  the  Lord  Ordinary. 
On  8th  June  1866  his  Lordship,  without  heaiinff 
the  pursuer's  counsel  on  the  evidence,  pronounoed 
the  following  interlocutor : — 

*  *  Edinburgh,  %th  Jvne  18d6.— The  Lord  Ordinary 
having  heard  parties'  jkreourators  and  made  •«•• 
uandwn  and  considered  the  proof  adduced  and 
whole  process :  Finds  facts  and  circumstances 
proved  sufficient  to  inf w  that  the  defender  com- 
mitted adultery  with  the  co-defender,  William 
Laidler  or  Laicuaw :  Finds  her  guilty  of  adultery 
accordingly :  Therefore,  divorcee  and  separates  the 
defender  from  the  pursuer,  his  society,  fellowship, 
and  company,  in  all  time  conung :  Finds  and  de- 
clares in  tenns  of  the  conclusion  of  the  libel  and 
decerns.^' 

The  defender  reclaimed. 

W.  A.  Brown,  for  her,  on  the  Question  of  identi- 
fication— ^There  is  not  here  the  slightest  evidence, 
assuming,  in  the  meantime,  that  adultery  with  the 
oo-defender  was  committed  by  somebody,  that  it 
was  done  by  the  defender.  The  proof  merely 
amounts  to  this,  that  the  co-defender  had  camiu 
knowledge  of  somebody  who  said  that  she  was  the 
pursuer's  wife,  and,  as  such,  had  an  annuitv  of  £40 
yearly.  The  mere  citation  of  the  defender  as  a 
haver,  and  her  failure  to  appear,  cannot  in  the 
least  avail  the  pursuer  to  supplement  his  deficiency 
of  proof ;  his  remedy  was  to  apply  to  tiie  Court 
for  an  order  for  her  attendimce. 

Thoms,  in  answer — The  evidence  of  identifica- 
tion is  certainly  meagre,  but  it  is  sufficient.  In 
the  defence  which  the  defender  has  put  into  the 
action  she  sets  herself  forth  as  the  wite  of  tibe  pur- 
suer. The  fact  that  the  person  who  committed 
adultery  with  the  co-defender  said  she  was  the 
wife  of  the  pursuer  would  not  have  been  sufficient, 
but  the  circumstance  that  the  co-defender  saw  in 
this  person's  hands  a  bond  of  annuity  for  £40, 
which  is  just  what  the  defender  admits  she  had 
from  her  husband,  is  conclusive  evidence  as  to  her 
identity.    ^  The  defender  should  not  be  heard  to 

Slead  a  failure  in  identification,  seeing  that  the 
ifficnlty  has  arisen  through  her  own  fault  in  not 
obeying  the  citation  served  upon  her. 

At  this  stage  of  the  argument,  the  Lord  Justice- 
Clerk  BUffgested  that  the  pursuer  might  take  time 
to  see  whether  he  could  satisfy  the  Court  that  it 
was  competont  for  them  to  open  up  the  evidence 
with  the  view  of  enabling  the  pursuer  to  make  his 
proof  of  identification  complete.  The  case  was 
oontinued  for  this  puxpose. 

D.  fi.  Hope,  for  the  pursuer— The  Conjugal 
Bights  Act  introduced  no  difference  of  principle 
in  the  mv  in  which  divoroe  oases  were  dealt  with 
cither  before  the  Commissaries  or  when  proof  was 
taken  on  Commission  from  the  Lord  Ordinary. 
In  several  eases,  involving  the  consideration  of 
it  has  been  held  competent  to  follow  the 


course  whioh  is  here  urged  by  the  pnrmrar.  It 
would  be  an  act  of  manifest  injustioe  to  debar  him 
from  obtaining  i^dress  against  such  a  grave  wrong 
•s  he  alleges  to  have  been  done  to  hint— 24  and  25 
Vict.,  c.  86,  sec.  13  ;  Mder,  17th  J^ovember  1829, 
8  S.  56 ;  Fleming  v.  Corbet,  21  D.  179. 

W.  A.  Bbown,  for  defender,  answered— The 
analogy  of  cases  involving  questions  of  status  does 
not  apply.  '  A  divoroe  case  has  no  more  privilege 
than  any  other,  and  there  are  several  oases  where 
the  Court  have  refused  the  indulgence  asked.  Fur- 
ther, the  around  of  action  amounts  to  a  criminal 
charge,  and  the  defender  having  already  "tiioled 
an  assize,"  she  is  not  bound  to  answer  in  another 
libel.  To  grant  this  motion  would  be  the  intro- 
dnotion  of  a  mala  praais,  and  would  be  pessimi 
txempUy  for,  if  grained  here,  it  mi^^t  be  granted 
in  any  other  cause  with  the  same  reason. 

At  advising, 

LoBD  JumoE-CuOtx — ^The  first  matter  to  be 
disposed  of  here  is  the  metion  made  fay  tho  puv 
suer  tobe  aUowad  to  lead  additional  evidence.  It 
is  represented  to  ns  that  the  addition  required  is 
only  to  identify  the  defender  as  the  person  who  is 
said  to  have  had  oamal  connection  with  the  oo- 
defender  Laidlaw  in  his  house  at  Coldstream. 
Only  to  identify  tiie  accused  party  as  the  party 
who  oommitted  the  oifienoe  is  an  odd  f  onn  of  ex- 
pression. It  appears  to  me  to  be  the  whole  ques- 
tion, where  such  a  charge  is  made ;  and  year 
Lordships,  who  know  the  practice  of  criminal 
courts,  are  aware  that  it  is  the  point  most  fre- 
quently in  dispute  before  a  jxuy.  Thai  obviously 
is  a  most  important  question  in  every  case  where 
•snoh  a  chiurge  is  made,  and  it  is  immaterial 
whether  it  is  made  in  one  foxm  or  anothenr.  The 
circumstance  that  the  ehaige  of  adultery  is  made 
in  a  oonaistorial  cause  does  not  appear  te  me  to 
afiect  the  question.  Wherever  the  charge  of  a 
crime  is  made  the  allegation  and  the  proof  of  it 
must  be  jud|;ed  by  the  same  critical  eye.  Even  in 
ordinary  civil  causes,  where  a  diarge  of  forgery  or 
fraud  is  made,  nothing  short  of  the  precision  of  an 
indictment  will  be  ulowed  in  avennent,  and  no- 
thing in  proof  short  of  what  is  required  in  criminal 
courts.  And  it  was  only  the  other  day,  in  an 
action  of  culpable  homicide,  where  the  representa- 
tives of  a  schoolmaster  brought  an  action  of 
damages  against  the  heritors,  on  the  alle^^on  that 
his  death  nad  been  brought  about  by  his  occupy- 
ing an  insufficient  house,  that  we  had  occasion  in 
this  Court  to  express  the  same  view.  We  inti- 
mated our  unanimous  opinion  that  such  a  charge 
requires  to  be  made  with  the  same  accuracy  as 
when  preferred  in  a  criminal  Court.  Therefore,  it 
appears  to  me  that,  in  disposing  of  this  case,  the 
conviction  of  adultery  which  the  Lord  Ordinaiy 
has  pronounced  proceeds  upon  a  proof  which  must 
be  jud^ped  upon  its  own  merits,  for  the  parpoae  of 
ascertaining  if  the  proof  is  sufficient  to  convict  the 
defender.  If  we  were  to  aUow  a  pursuer,  when- 
ever he  discovers  that  his  proof  is  not  sufficient,  to 
supplement  it,  there  is  no  saying  where  it  would 
end.  I  see  no  consideration  in  this  case  that  would 
not  be  equally  applicable  in  any  other.  The  cases 
of  Elder  and  Corbet  are  both  cases  of  declarator  of 
marriage  wluch  involve  tuit  only  the  status  of  the 
parties  to  the  suit,  but  generally  involve  the  status 
of  persons  who  axe  not  parties  to  it.  And  in  these 
cases  it  was  quite  justifiable  to  lead  further  evi- 
dence. But  these  cases  are  plainly  inapplicable 
here.  I  am  of  opinion,  therefore,  that  we  must 
reject  the  motion.  And  then  the  Question  is— 
y^Ubt  is  the  state  of  the  evidence  ?  There  was  a 
woman  that  had,  on  the  occasion  libelled,  carnal 
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connection  with  the  co-defender  in  Coldstream. 
Mrs  Gray,  the  defender,  was  then  in  Coldstream, 
and  a  woman  representing  herself  to  be  Mis  Grav 
was  the  woman  who  had  the  intercourse  with 
William  Liddlaw.  She  called  herself  Mrs  Gray, 
and  had  a  document  with  her  showing  that  she 
was  entitled  to  an  annnity  of  £40.  ^niat  is  the 
whole  eyidenoe.  I  think  no  more  is  proved.  The 
question  whether  that  evidence  apphes  to  the  de- 
fender depends  on  the  question  whether  the  person 
who  made  these  statements  was  or  was  not  tne  de- 
fender. If  she  was  the  defender  then  the  statements 
were  true  ;  if  she  Was  not  the  defender,  then  they 
were  not  true.  The  sole  value  of  the  evidence  is  as 
showing  whether  the  defender  was  that  woman^ 
and  Uie  puxsaer  has  failed  to  prove  that.  This 
it  not  a  mere  slip,  it  is  an  omission  of  what  is 
most  essential,  because,  unless  the  defender  is  iden- 
tified, it  is  impossible  to  say  whether  the  pursuer 
11  entitled  to  decree. 

Lord  CowAX — I  cannot  think  that  it  is  beyond 
the  power  of  the  Court  to  allow  additional  proof, 
and  rather  think  it  has  been  asked  on  the  sugges- 
tion of  the  Court.    But  the  question  assumes  a 
more  serious  aspect  on  account  of  the  ground  on 
which  your  Lordship  has  rested  your  judgment, 
because  it  implies  that  it  is  not  comnetent  lor  the 
Court  to  aUow  such  additional  eviaenoe.     It  ap- 
pears on  the  face  of  the  proof,  and  it  seems  to  have 
oeen  taken  for  granted,  that  the  defender  Mrs 
Gr«r  And  the  person  who  had  connection  with  the 
co-defender  Laidlaw  were  one  and  the  samepersoiL 
I  don't  see  that  the  objection  was  stated  before  the 
Lord  Ordinary.     The  case  comes  here,  and  then 
the  question  is  raised,  is  there  sufficient  evidence 
to  identify  the  defender?    Assuming  there  is  not, 
the  pursuer  asks  for  additional  evidence  to  the 
limited  effect  of  identifying  the  defender— he  does 
not  ask  more.     I  think  it  is  within  the  power  of 
tiie  Court  to  grant  that  motion.     The  Court  have 
interfered  where  circumdnction  has  passed.     That 
they  have  power  to  do  so  has  been  laid  down  in 
the  dvil  courts,  and  the  question  is  whether  they 
have  not  the  same  power  in  the  criminal  courts  ? 
A  distinction  may  be  taken  between  actions  of  de- 
dantor  of  marriage  and  actions  of  divorce.     But 
see  if  this  power  lias  been  recognised  in  questions 
of  ttcUus,    1  apprehend  that  the  cases  of  Elder  and 
of  Corbett  are  authorities  to  the  effect  that  the 
Court  have  tiie  power  of  opening  up  the  evidence 
for  ihe  ends  of  justice.     But  it  is  said  this  is  not 
an  action  of  declarator  of  marriage  ;  it  is  an  action 
of  divorce,  and  judgment  cannot  go  out  against 
the  defender  without  finding  that  she  has  been 
gmlty  of  a  crime.     This  is  true  ;  but  the  case  as 
presented  to  us  only  proposes  toprove  her  guilty 
of  adnlterv  ad  dvilem  ejictum.  Therefore,  I  cannot 
see  that  that  restriction  should  prevent  the  Court 
fnm  giving  the  pursuer  a  remedy  for  an  unfortu- 
nate mistuLe  either  of  his  agent  or  counsel.     I 
should  be  sorry  if  in  this  class  of  cases  a  remedy 
for  sndi  a  thing  should  not  exist.    I  do  not  assimi- 
late this  case  to  trial  by  jury  ;  there  the  whole 
evidence  must  be  led.  But  suppose  a  trial  by  a  jury, 
and  a  motion  made  for  a  new  trial  on  the  ^und 
that  the  pursuer  had  by  some  omission  failed  to 
identify  the  defender.     I  think  it  would  be  a  ques- 
tion entitled  to  very  grave  consideration  whether 
a  new  trial  should  not  De  granted.     Having  power 
then  to  grant  the  motion,  and  having  lead  the 
evidence,  whioh  importe  a  very  grave  suspicion,  if 
not  a  positive  conviction,  against  the  defender,  I 
think  it  should  be  granted. 

Lord  Benholus— This  is  a  case  in  which  it  is 
quite  unnecessary  for  me  to  enter  upon  the  power 


of  the  Court  to  grant  this  motion,  for  my  opinion 
is  formed  on  the  circumstances  of  the  case,  and  on 
the  injurious  effects  that  would  follow  if  a  party 
charging  a  crime  should  be  allowed  to  take  his 
jud^ent,  and  when  he  found  it  unfavourable,  to 
obtain  additional  evidence.  It  would  be  contrary 
to  all  ordinary  justice  that  an  individual  should  be 
twice  exposed  to  the  burden  of  defending  such  a 
charge.  Moreover,  it  would  be  a  bad  example. 
On  the  second  point,  I  think  it  unnecessary  to  say 
anything  more  than  that  the  proof  as  to  identifica- 
tion is  a  perfect  blank. 

Lord  Nkavbs — I  concur  with  the  majority  of 
your  Lordships,  and  I  should  very  much  r^ret  if 
KDj  other  judgment  had  been  pronoimcea.  An 
action  of  divorce  is  of  a  very  peculiar  kind.  It  is 
not  a  process  intended  to  encourage  divorce,  or 
inquisition  into  private  life  and  character;  it  is  a 
remedy  eiven  to  the  injured  spouse,  but  it  is  a 
remedy  based  on  the  aUmtion  of  crime  on  the 
part  of  the  other  spouse.  "*  Therefore,"  the  pur- 
suer says  in  his  summons,  *'the  pursuer  ought 
and  should  have  sentence  and  decree  of  the  Lords 
of  our  Council  and  Session  findmg  and  declaring 
the  defender  guilty  of  adultery  with  the  co-de- 
fender, the  said  WiUiam  Laidler  or  Laidlaw,  and 
decreeing  and  separating  her  from  the  pursuer's 
sodety,  fellowship,  and  company."  llus  may 
be  remedial,  but  it  is  also  penal,  for  the 
summons  adds — "And  also  declaring  the  de- 
fender to  have  forfeited  all  the  privileges  of  a 
lawful  wife,  and  that  the  pursuer  is  entitled  to 
live  single,  or  to  marry  any  free  woman,  as  if  he 
had  never  been  married  to  the  defender,  or  as  if 
she  were  naturally  dead."  It  is  said  that  the  de- 
fender, though  cited,  did  not  appear.  The  pur- 
suer had  no  ri^ht  to  eiroect  assistance ;  his  case 
must  be  determined  by  the  ordina^  rule,  that  the 
pursuer  must  prove  nis  case.  The  pursuer  has 
failed  to  do  that,  and  he  comes  to  us  saying—**  Let 
me  have  another  chance."  Cases  of  declarator  of 
marriage  arenot  of  this  kind.  This  is  not  a  pro- 
cess to  declare  statue,  but  to  destroy  it.  And  there 
is  a  great  deal  in  what  your  Lordship  has  said,  that 
where  a  crime  is  the  around  of  action  there  must  be 
the  same  predsion  of  evidence  as  in  criminal  cases. 
In  cases  of  slander  and  fraud,  although  occurring 
in  the  Civil  Court,  the  law  looks  for  the  same  pre- 
cision in  pleading  and  evidence  that  it  does  when 
raised  in  the  Criminal  Court.  As  to  the  analogy 
of  the  case  of  jury  trial,  I  should  be  sorry  to  afford 
encouragement  to  any  one  who  had  failed  to 
identify  the  defender  by  suggesting  that  he  had 
any  chance  whatever  of  gettms  a  new  one. 

The  Court  accordingly  recalled  the  interlocutor 
of  the  Lord  Ordinary,  and  found  the  adultery 
charged  not  proven. 

Agents  for  Pursuer— Stewart  &  Wilson,  W.S. 

Agent  for  Defender— James  Bell,  S.S.C. 


OUTER    HOUSE. 

(Before  Lord  Kinloch. ) 

MUIKHEAD  V.  LAING. 
(Sequel  of  case  Laing  v.  Laing,  Jan.  17,  1S62, 
24D,  1362.) 
Poor—In&pector^A  ccounting  —-4  udiU — Expenees. 
1.  Audits  of  the  accounts  of  an  Inspector  of 
Poor  by  Committees  of  a  Parochial  Board 
for  a  series  of  years,  Hdd  to  predude  the 
Parochial  Board  from  obtaining  from  the  In- 
spector an  accounting  as  of  new,  but  not  to  bar 
inquiry  with  regard  to  certain  items  of  alleged 
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errOn  specially  condescended  upon.  2.  Held  by 
I/>rd  Kinlocb  (and  acquiescea  in),  that  al- 
though the  books  kept  by  the  Inspector  had 
not  Been  so  complete  or  satisfactory  as  they 
should  have  been,  he  was  entitled  to  expenses 
in  the  cause,  the  investigation  having  re- 
sulted substantially  in  his  favour. 

This  was  an  action  brought  by  the  former  and 
insisted  in  by  the  present  inspector  of  poor  for  the 
parish  of  Denny,  against  the  defender,  who  had 
tilled  that  office  from  184.5  to  1858.  The  con- 
clusions of  the  action  were  for  count  and  reckon- 
ing with  respect  to  the  defender's  intromissions 
during  the  tenure  of  his  office,  and  for  payment  of 
£2000  as  the  alleged  balance  due  by  him  thereon. 
The  accounts  of  the  defender  had  been  from  time 
to  time  audited  by  committees  of  the  parochial 
b^ird  of  the  parish.  After  the  defender  ceased 
to  hold  office,  a  demand  was  made  upon  him  to 
aoconnt  as  of  new,  to  which  he  declined  to  accede 
in  respect  of  the  audits.  The  board  then  brought 
this  action  in  1860.  The  defender  offered  in  his 
defences  to  explain  and  correct  any  error  in  his 
accounts  which  was  pointed  out.  The  board  also 
brought  a  reduction  of  the  audits,  which  was  thrown 
out  on  the  ground  of  irrelevancy,  and  the  de- 
fender contended  that  the  audits  ought  to  protect 
him  from  any  challenge  of  his  accounts  except  as 
regarded  errorea  calcm.  The  Lord  Ordinary  and 
the  Second  Division  of  the  Court  held  that  he 
could  not  plead  the  audits  to  this  extent,  but 
that  the  pursuer  was  bound  to  specify  by  minute 
the  errors  which  he  alleged  to  exist  in  the  defend- 
er's accounts.  The  pursuer  did  so,  and  was  allowed 
an  investigation  before  an  accountant  upon  several 
heads  and  relative  items  of  alleged  errors.  In 
particular  he  was  allowed  an  investigation  in  re- 
gard to  lUleged  items  of  (1)  sums  received  from 
other,  parishes  not  entered  or  accounted  for,  or  only 
partly^  accounted  for,  and  not  disclosed  to  the 
auditmg  committees ;  (2)  sums  not  credited  to 
the  board  in  making  remittances  to  other  panshee 
deducted  from  such,  and  not  disclosed  as  aforesaid ; 
(3)  sums  received  on  behalf  of  the  boaid,  and  not 
credited  or  disclosed  ;  (4)  sums  received  from  the 
sale  of  the  effects  of  deceased  paupers  and  not 
credited  ;  (5)  sums  entered  twice  to  the  credit  of 
the  defender ;  (6)  sums  erroneously  entered  to 
the  debit  of  the  board  ;  and  (7)  erroneous  credits 
for  interest,  discount,  bill  stamps,  &c.  The  pur- 
suer was  refused  an  investigation,  with  regard 
to  a  variety  of  particulars  upon  which  he  clamied 
a  right  to  inquiry — via.,  in  respect  of  (1)  alleged 
failure  to  account  for  the  amount  of  assessments 
levied  on  the  parish ;  (2)  payments  unvouched, 
OT  entered  at  hu-ger  sums  than  vouched  ;  (3)  pay- 
ments to  paupers  said  to  have  been  dead  ;  and  (4) 
payments  to  medical  men,  for  duties  for  which  as 
alleged  they  were  paid  a  fixed  salary — excessive 
payments  to  paupers,  and  payments  to  himself  for 
law  expenses.  The  audits  were  held  to  preclude 
an  investigation  upon  these  matters. 

An  elaborate  investigation  was  gone  into  before 
an  accountant  to  whom  the  matters  allowed  to  be 
investigated  were  remitted.  The  procedure  sub- 
sequent to  what  is  above  given  before  the  remit, 
during  it,  and  the  result  of  the  accountant's  inves- 
tigation, are  sufficiently  detailed  in  the  portions  of 
the  note  to  the  Lord  Ordinary's  interlocutor  given 
below.  Both  parties  lodged  objections  to  the 
accountant's  report,  which  were  repelled.  The 
Tx)rd  Ordinary  has  further,  for  the  reasons  given 
below,  found  that  the  defender  is  entitled  to  ab- 
solvitor with  exj)€n8es,  upon  accounting  for  the 


sums  contained  in  the  deposit-receipts  referred  to 
in  the  note.     Inter  alia,  ms  Lordship  says  : — 

*  *  The  defender  was  for  nearly  thirteen  years-viz, , 
from  September  1845  to  August  1858— inspector 
of  poor  lor  the  parisdi  of  Denny.  His  accounts 
were  from  time  to  time  subjected  to  audit  by  a 
committee  of  the  Parochial  Board,  the  examination 
going  to  such  extent  as  was  thought  right  by  the 
committee.  The  succeeding  inspector,  however,  or 
those  whom  he  represented,  were  not  satisfied  with 
the  accuracy  of  tne  defender's  accounts  ;  and  on 
9th  April  1860  an  action  was  raised  against  him 
concluding  for  an  accounting  for  the  whole  period 
of  thirteen  years,  and  for  an  alleg^  balance  on 
his  intromissions,  stated  at  a  random  sum  of  £2000. 

**  On  the  summons  so  raised  a  litigation  of  more 
than  six  years  has  supervened.  The  pursuer 
averred  on  the  record  that  the  accounts  of  the  de- 
fender were  false,  if  not  fraudulent,  and  he  set 
forth  in  specific  detail,  a  variety  of  items  in  which 
he  averred  the  accounts  to  be  inaccurate.  The 
amount  of  these  errors  he  alleged  (Cond.  14)  would 
extend  to  between  £1000  and  £2000. 

'*The  Court  held  that  to  a  certain  extent  the 
inquiry  was  precluded  by  the  audit  of  the  com- 
mittee. But,  affirming  an  interlocutor  of  the  Lord 
Ordinary,  of  date  10th  June  1863,  they  considered 
that  on  certain  points  specially  condescended  upon 
an  investigation  was  still  open;  and  they  con- 
firmed the  Lord  Ordinary's  remit  to  Mr  Balph 
Erakine  Scott,  accountant,  to  inquire  into  these 
points,  and  report.  The  erron  to  be  so  inquired 
mto  involved  some  hundred  pounds. 

"Before  going  to  the  accountant,  the  defender 
discovered  a  sum  of  £16,  Os.  7d.,  which  he  had  bv 
mistake  entered  twice  to  his  credit ;  and  on  lltn 
July  1863,  his  agent  wrote'  to  that  of  the  pursuer, 
tendering  payment  of  the  sum.  On  ^yment  being 
refused  to  be  taken,  the  sum,  with  interest  (£21, 
13s.),  was  consigned  in  bank  on  a  deposit-receipt, 
dated  1st  August  1863,  to  meet  the  demand  of  the 
pursuer. 

"Again,  in  the  course  of  the  proceedings  before 
the  accountant,  there  were  some  smaU  sums, 
amounting  altogether  to  £4,  7s.  Id.,  which  the 
defender  said  he  would  pay  rather  than  have  any 
controversy  about  them.  And  payment  being 
again  refused  to  be  taken,  the  amoimt,  with  inte- 
rest (£6,  5s.  5d. )  was  consigned  on  a  deposit-re- 
ceipt, dated  10th  January  1865. 

"The  accountant's  report,  a  document  of  vast 
bulk  and  elaborateness,  was  returned  on  27th 
April  1866.  Its  conclusion  was  that,  besides 
hiuiding  over  the  deposit-receipts,  the  defender 
was  due  to  the  purauer  a  sum  of  £12,  10s.  lid., 
making  with  interest  to  19th  April  1860  a  sum  of 
£16,  8s. 

"  But  by  this  time  a  further  error  had  been  dis- 
covered, which  this  time  the  defender  had  made 
a^inst  himself— viz.,  the  error  of  twice  debiting 
himself  with  a  sum  of  £11,  18s.  7d.  (or  £13, 
19s.  8d.  with  a  certain  sum  of  interest)  on  25th 
October  1851.  The  pursuer  not  admitting  this 
error  to  have  occurred,  a  second  remit,  limited  to 
this  special  point,  was  made  to  the  accountant. 

'  *  The  second  report,  returned  on  2d  January  1867, 
was  in  favour  of  the  defender  ;  and  giving  effect 
to  the  correction  of  this  error  (with  interest  calcu- 
lated to  the  same  date  of  19th  April  1860),  the 
conclusion  of  the  whole  matter  was,  that  in  place 
of  any  balance  beins  due  by  the  defender  to  the 
pursuer,  he  was  crecutor  of  the  pursuer  in  a  sum 
of  lis.  8d.  Into  this  lame  condusion  this  great 
process  of  accounting  sankj  after  the  litigation  of 
six  years. 
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"It  appears  to  the- Lord  Ordinary  that  justice 
would  not  be  done  to  the  defender,  were  he  not 
found  entitled  to  expenses  of  process.  After  the 
uidits  of  the  committee,  and  with  no  reason  to 
doabt  the  good  faith  of  the  defender,  such  an 
action  as  the  present  onght  never  to  have  been 
niaed.  In  the  course  of  thirteen  yean'  adminis- 
tntion  of  matters  involving  a  great  deal  of  minute 
sooounting,  it  would  not  be  wonderful  if  some 
enx>r8  should  have  occurred  in  the  details.  But 
the  mere  suspicion  of  such  being  found  formed  no 
good  grounds  for  throwing  on  the  defender  the 
omtt  of  accounting  as  from  the  beginning  for 
thirteen  years'  intromissions.  If  the  new  insp^^r, 
or  his  board,  seriously  thought  that  the  accounts 
required  investigation,  they  ought  to  have  put 
them  into  the  hands  of  an  accountant  of  their  own, 
or  an  accountant  named  in  concert  with  the  de- 
fender; and  requested  explanations  from  the 
defender,  such  as  the  defender  from  the  first  pro- 
fessed himself  willing  to  afford.  If  in  place  of 
following  thia  course,  they  recklessly  involved  the 
defender  in  an  exx>ensive  litigation  of  years,  on  a 
rash  offer  to  prove  specific  alkeations  of  error,  and 
in  the  end  Have  utterly  f  ailec^  it  is  nothine  but 
bare  justice  that  this  should  be  at  the  cost  of  the 
nnsncoessful  pursuer,  and  not  of  the  successful 
defender. 

**0n  the  other  hand,  it  has  not  been  disputed 
that  the  books  kept  by  the  defender  were  not  of 
the  full  and  satisfactory  character  which  they 
oaeht  to  have  possessed,  and  which,  if  they  had 
exhibited,  the  accountant  reports  that  the  extent 
of  the  inottiry  might  have  been  materially  lessened. 
The  Lord  Ordinary  at  first  doubted  whether  on 
this  account  he  ought  not  to  impose  a  modification 
on  the  expenses  found  due  to  the  defender.  He 
ultimately  settled  in  the  conclusion,  that  the  cir- 
dunstanoe  formed  no  justification  either  of  the 
action  being  brought,  or  of  its  being  persisted  in 
to  the  effect  of  going  to  issue  on  alleged  spe- 
cific errors  in  the  offered  proof  of  which  the  pur- 
suer has  so  signally  failed.  The  committee  of  the 
board,  and  Se  Parochial  Board  through  them, 
WQie,  during  the  i)eriod  of  the  defender's  continu- 
uoe  in  office,  satisfied  with  the  books  as  they 
were  kept.  The  trivial  clerical  errors  found  out 
in  the  course  of  the  inquiry  and  admitted  as  soon  as 
pointed  out,  would  most  likely  have  all  been  dis- 
covered by  the  exercise  of  a  little  fair  dealing.  If, 
in  plaM  of  following  this  course,  the  Parochial 
Board  entered  on  the  speculation  of  attempting  by 
means  of  a  law-suit,  to  fix  on  the  defender  liability 
for  (me  or  two  thousand  pounds,  of  which  no  part 
has  turned  out  to  be  due  by  him,  it  is  only  right 
and  fitting  that  they  should  have  thrown  on  them 
the  risk  and  cost  of  the  adventure." 

The  interlocutor  of  the  Lord  Ordinary  has  been 
acquiesced  in  by  the  Parochial  Board. 

Counsel  for  Pursuer— Mr  Fraser  and  Mr  Scott. 
Agents— Wotherspoon  &  Mack,  S.S.C. 

Counsel  for  Defender— Mr  Mackenzie  and  Mr 
MacLean.    Agent-WiUiam  Miller,  S.S.C. 

(Before  Lord  Ormidale) 
KROX  V.  YOUNG  AND  M*LEOD. 
JSxpen$e9— Trustee  hi  Bankruptcy.  A  pursuer  of 
an  action  having  been  found  liable  in  a  sum  of 
expenses,  the  decree  for  which  was  extracted, 
and  having  been  thereafter  sequestrated,  the 
trustee  on  his  estate  sisted  himself  as  a  party 
to  the  action.  Held  (per  Lord  Ormidale  and 
acquiesced  in)  that  the  trustee  had  not,  by 


sisting,   rendered  himself  liable  for  the  sx- 
penses  which  had  been  decerned  for. 

In  this  case  a  question  of  fact  was  tried 'before 
the  Lord  Ordinary  in  regard  to  which  the  defenders 
were  successful,  and  they  were  found  entitled  to 
expenses,  which  were  taxed  at  £65,  6s.  3d.  For 
this  sum  decree  was  pronounced  on  I8th  July  1866 
against  the  pursuer.  This  decree  was  extracted. 
But  notwithstanding  the  settlement  of  this  ques- 
tion, there  were  other  points  in  the  case  left  over 
for  decision,  and  before  they  came  to  be  discussed 
the  pursuer  vras  sequestrated.  Intimation  of  the 
dependence  of  the  process  was  made  to  the  trus- 
tee, who  sisted  himself  as  pursuer.  The  defenders 
then  moved  that  the  trustee  should  be  found  liable 
in  the  expenses  which  had  been  decerned  for,  on 
the  eround  that  by  sisting  himself  he  had  1)oconie 
Uabk  in  all  expenses,  put  as  well  as  future,  in- 
curred in  the  action. 

The  Lord  Ordinary  (Ormidale),  after  hearing 
parties,  pronounced  the  following  interlocutor  re- 
fusing the  motion : — 

** Edinburgh,  llth  December  1866.-The  Lord 
Ordinary  having  heard  oounsel  for  ths  parties  on 
the  motion  for  the  defenders,  that  Mr  Samuel 
Edgar  Trotter,  the  trustee  on  the  pursuer's  seques- 
trated estate,  sisted  as  a  party  to  this  action  by 
interlocutor  of  the  4th  mstant,  should  be  held 
liable,  and  decree  given  against  him  for  the  £66, 
6s.  dd.  decerned  for  against  the  pursuer  by  inter- 
locutor of  18th  July  last :  refuses  said  motion,  and 
finds  the  defenders  liable  to  Mr  Trotter  in  the  ex- 
penses incurred  by  him  in  relation  to  the  present 
discussion,  and  modifies  the  same  to  the  sum  of 
£5,  5s.,  for  payment  of  which  to  the  said  Mr 
Trotter  decerns  against  the  defenders. 

"R.  Macfarlanb." 

"  y<>fe. — An  elaborate  argument  was  submitted 
to  the  Lord  Ordinary  in  support  of  the  defenders* 
motion,  and  the  case  of  Torl»t  v.  Borthwick,  23d 
February  18^,  11  D.  694,  was  cited  as  an  autho- 
rity in  point.  But  in  the  opinion  of  the  Ijord 
Ordinary  that  case,  and  the  principle  which  it  illus- 
trates, have  no  application  to  the  circumstances 
in  which  the  present  motion  has  been  made. 
It  may  be  quite  true,  and  taken  as  a  settled  prin- 
ciple, that  a  trustee  sisted  in  the  place  of  a  bank- 
rupt pursuer  or  defender  is  liable  for  the  expenses 
of  the  process  in  which  he  is  so  sisted,  incurred  by 
his  adversary,  whether  before  or  after  the  sisting, 
for  the  reason  that  he  adopts  the  process,  with  all 
its  risks,  as  regards  expenses,  so  far  as  not  pre- 
viously determined,  and  nothing  more  was  settled 
by  the  case  of  Torbet.  That,  however,  is  quite  a 
different  thing  fro  n  holding  a  trustee  liable  for  a 
sum  of  expenses  for  which  decree  was  pronounced 
and  extracted,  as  in  the  present  instance,  before 
he  was  sisted  or  became  connected  with  the  pro- 
cess at  all.  It  was  only  to  the  depending  process 
that  the  trustee^  Mr  Trotter,  was  sisted  as  a 
party  ;  but  for  th  j  £65,  6s.  3d.  in  question,  decree 
having  been  pronounced  and  extracted,  and  dili- 
gence admittedly  done  before  the  sisting  to<.k 
place,  there  was  no  longer  any  depending  process 
7«oa</ that  sum.  Moreover,  it  would  be  incom- 
petent and  unprecedenteil  to  give  a  second  decree 
in  the  same  process  for  the  same  sum  for  which 
decree  had  been  already  pronounced  and  extracted. 
The  Lord  Ordinary  bemg  therefore  of  opimon  that 
the  defenders'  motion  is  untenable,  as  well  m  re- 
ference to  technical  form  and  competency  as  sound 
legal  principle,  has  had  no  hesiUtion  m  refusing  it, 
with  expenses,  which,  in  order  to  save  the  ex- 
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pense  of  a  remit  to  the  auditor,  he  has  modified  to 
£5,58. 

This  interlocutor  waif  aoquiesoed  in  by  the  de- 
fenders. 

Counsel  for  Trustee—Mr  F.  W.  dark.  Agent 
— L.  Mackersy,  W.S. 

Counsel  for  Defenders— Mr  Fattison  and  Mr 
George  M'Ewan.     Agent— William  Maaon,  S,S.C, 

(Before  Lord  Qrmidale.) 
SANDEESON  AND  OTHERS  V.  OFFICERS  OF 

STATE. 
Crown — Succession  Duty—DecHarator  (^LegiUmaey 
— Competency.     Persona  charged  with  ancoea- 
sion  duty  on  the  footing  that  they  were  ill^- 
timate  children  raised  an  action  of  declarator 
of  Intimacy  calling  the  Officers  of  State  as 
defenders.      Held  (per    Lord  Ormidale  and 
acquiesced  in),  that  the  action  was  incompe- 
tent, as  the  Officers  of  State  did  not  represent 
the  Crown  in  matters  of  revenue. 
Moses  Jacob  died  in  1865,  leavine  a  settlement 
dated  in  1854^  by  which  he  bequeatiied  his  estate 
to  trustees  for  division  among  inter  aUos  the  pur- 
suers, who  are  therein  described  as  his  natoul 
children.    After  his  death  the  pursuers  tendered 
payment  to  the  officers  of  Inland  Revenue  of  suc- 
cession duty  at  the  rate  payable  by  children — 
namely,  1  per  oent.     This  was  decluied  on  the 
ground  that  ten  per  eenl  was  payable,  the  pur- 
suers not  being  lawful  <^iildren.     Proceedings  were 
then  taken  at  the  instance  of  the  Lord  Advocate 
in  the  Court  of  Exchequer  for  reeovery  of  the 
duty ;  and  the  pursuers  thereupon  raised   this 
action  against  the  Officers  of  State  to  have  their 
legitimacy  declared.      They  averred  that  their 
parents  were  married  by  cohabitation  and  habit 
and  repute. 

The  defenders  pleaded  that  the  action  as  a^;ainst 
the  Officers  of  State  was  incompetent  and  irrele- 
vant, they  not  representing  the  Crown  in  rei^ard 
to  matters  of  revenue.  I^rd  Oxmidale  sustamed 
this  plea,  and  dismissed  the  action  with  expenses. 
The  pursuers  acquiesced. 
CounjBel  for  Pursuers — ^Mr  Webster.  Agent — 
James  Finlay,  S.S.C. 

Counsel  for  Defenders — Mr  Soott.  Agent — 
James  Hope,  W.S. 

BILL  CHAMBER. 
(Before  Lord  Mure.) 
LOVE  AND  OTHERS  V.  CAMPBELL 
AND  OTHERS. 
Poor--A89e8ament--ExemptionS'^Sitspen8ion.      A 
suspension  to  interdict  the  oc^eetion  of  poor 
rates  in  a  parish  on  the  around  that  the  Paro- 
chial Boara  had  resolved  to  grant  exemptiona 
in  a  manner  said  to  be  iUegaC  r^fiised. 
This  was  a  suspension  and  intenlict  presented  by 
certain  ratepayers  in  the  parish  of  Stevenston 
against  the  rarochial  Board  of  that  parish,  whcarc' 
by  it  was  sought  to  "interdict,  prohibit,  and  dis- 
tharge  the  respondents  as  repre^nting  the  Paro- 
cMal  Board   en  the  parish  of  Stevenston,   from 
Collecting  the  assessment  for  relief  of  the  poor  of 
said  parish  for  the  year  from  5th  August  1866  to 
5th  August  1867,  from  one  class  of  the  ratepayers 
alone,  and,  in  particular,  from  exem^tiuff  from 
pa3rment  of  said  assessment  in  said  parish  for  said 
year  all  tenants  under  £4  of  rental,  as  a  class,  and 
without  reference  or  inquiry  into  the  special  cir- 
cumstances of  particular  claims  to  exemption,  or 


from  in  any  way  carzying  into  effect  the  resolution 
to  relieve  such  tenante  as  a  class  from  payment  of 
said  rates  adopted  at  a  meeting  of  the  rarochial 
Board  of  said  parish  of  Stevenston,  held  on  2d 
November  1866.^ 

The  ground  of  suspension  was  that  the  resolU' 
tion  was  illegal.  The  respondente  answered  that 
it  was  warranted  by  section  42  of  the  Poor  Law 
Act,  which  authorzsed  Parochial  Boards  to  exempt 
any  persons  or  class  of  persons  onthegroimd  of  m- 
ability  to  pay. 

The  Lonl  Ordinary  (Mure)  refused  the  note^  with 
expenses.     The  following  is  his 

Aofo. — As  the  object  m  iHns  sospenaian  is  not  sa 
much  to  obtain  exemption  from  payment  of  an  aa- 
seesment,  f  cr  which  the  comphdners  allege  they  are 
not  legally  liaUe^  as  to  try  tke  lecality  m  a  reeolu- 
tion  ^  tne  Parochial  iSoead  <x  the  ptwish  of 
Stevenston  relative  to  the  manner  in  whi(^  the 
assessment  in  that  parish  is  to  be  laid  on  and 
levied,  and  in  the  meantime  to  interdict  the  Board 
from  carrying  out  that  resolution,  the  Lord  Ordi- 
nary doubts  whether  the  oomplainers  have  a  title 
to  try  that  questicm,  at  least  in  a  sonieDsion. 
But,  aseunung  the  title  and  interest  to  be  suffi- 
cient, the  Lora  Ordinary  does  not  think  he  would 
be  warranted  in  passing  the  note  and  granting 
interim  interdict,  when  neither  caution  nor  oonaig- 
nation  is  offered,  especially  in  the  case  where^  as 
here,  the  mode  of  levyiiu;  complained  of  mppesLn  to 
have  been  acted  on  without  objection  for  Beveral 
years. 

The  suspenders  acquiesced. 

Counsel  for  ComplainerB— Mr  W.  M.  Thomaon. 
Agent— John  Ross,  S.S.C. 

Counsel  for  Parochial  Board — Mr  John  Burnet. 
Agents-John  Thomson,  S.S.C. 


Tuesday^  Feb.  12. 
FIRST    DIVISION. 

RAMSAY  9.  RAMSAY. 
Hwibandand  Wife-^IHvoree — Goods  mCommunUm 
— ParapheriuUia,      In  an  action  by  a  wife 
against  ner  husband,  whom  she  had  divoroed, 
for  her  share  of  the  goods  in  communion  and 
for  deliverv  of  her  paraphemalM,  Held  that 
she  had  foiled  to  prove  that  there  were  goods 
in  communion  at  the  dissolution  of  the  mar- 
ri^e,  or  that  the  defender  had  earned  off  any 
of  her  paraphernalia. 
This  was  an  action  at  the  instance  of  Margaret 
Anderson  Dewar  or  Ramsay,  Cupar-Fife,  against 
Peter  Ramsay,  jun.,  Woodhaven,  lor  £500,  or  such 
other  sum  as  shall  be  found  to  have  been  the  pur- 
suer's sharo  of  the  goods  in  communion  at  the  dis- 
solution of  the  marriage  betwixt  her  and  the  de- 
fender by  divoroe  on  S^h  Maroh  1860,  and  also  for 
delivery  of  her  gold  watoh  and  other  parapher- 
nalia.    The  defence  was  that  when  the  maniage 
was  dissolved  thero  wero  no  goods  in  communion 
in  existence,  and  that  if  thero  were  any  naraj^er- 
nal  goods  they  wero  not  in  the  defenders  posses- 
sion.   The  Lord  Ordinary  (Kinloch),  after  a  proof, 
asBoUzied  the  defender,  observing  in  his  note  : — 
*'  The  question  for  proof  was  not  what  amount  of 
funds  the  pursuer  possessed  when  she  married  the 
defender  in  June  1851,  but  what  funds  wero  extant 
and  formed  ^oods  in  communion  at  the  dissolution 
of  the  mamage  by  the  decree  of  divorce  of  9th 
March  1860.     The  pursuer  has  failed  to  establish 
any  specific  amount  of  funds  then  existing.     The 
evidence,   which  is  very  contradictory,   raises  a 
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•troiig  mnnifle  that  the  defender's  father  rooeived 
by  wtj  of  loan  a  portion  of  the  porsner'a  monev, 
particalarly  the  £200  received  from  Mr  Black  in 
KoTember  1851,  and  if  that  money  had  been  fixed 
on  the  father  ai  a  loan,  the  amount  might  have 
been  held  a  valid  asset  of  communion  goods,  the 
father  not  being  said  to  be  insolvent  ox  unable  to 
renay  the  advance.  Bat  the  Lord  Ordinary  cannot 
hold  the  conflicting  evidence  Judiciall  v  to  establish 
the  fact.  The  pursuer  has  also  failed  to  prove  by 
nffidenily  conclusive  evidence  that  at  the  dissolu- 
tioa  of  the  marriage  the  defender  carried  off,  and 
haa  never  retumMl,  the  gold  watch  belonging  to 
her.  The  Lord  Ordinary  nas  found  no  expenses 
dae,  becanse  the  circumstances  diwloeed  m  the 
proof  stfe  such  as  raised  a  justifiable  belief  <m  the 
pnnaer's  part  that  money  was  due  to  her ;  and, 
in  the  Lonl  Ordinaiy's  apprehensian,  the  defender 
by  no  means  soee  oat  of  process  with  his  hands 
entirely  clean. 

Hie  pursuer  reclaimed. 

Campbell  Smith  was  heard  for  her  on  the  im- 
part of  the  proof. 

RaiND,  for  the  defender,  was  not  called  on. 

The  Court  unanimously  adhered,  but  without 
expenses. 

Agents  for  Pursuer— Ferguson  k  Junner,  W.S. 

Agents  for  Defender  —  Jardine^  Stodart,  k 
Fiaaera,,  W.a 

Tuesdenf,  Feb.  12. 

SECOND    DIVISION. 

KINLOCH  AND  OTHERS  v.  BELL. 
Tdnds — TUular — Heritor — Decree  of  VcUuathti-^ 
Locality — JfeducUon — Title  to  Sue — Negaixve 
Prescription.  An  heritor  of  a  parish  who  had 
in  two  processes  of  ancpentation  paid  upon 
hia  lands  as  unvalued,  discovered  a  decree  of 
valuation  dated  1811,  and  brought  an  action 
of  reduction  of  the  decrees  of  locality.  The 
titular,  heritors^  patron,  and  minister  of  the 
pariah  then  brought  an  action  of  reduction  of 
the  decree  of  valuation,  against  which  the 
defender  pleaded  that  none  of  the  parties  had 
a  title  to  sue  and  that  the  ri^ht  of  action  was 
cut  off  by  the  ne^ti  ve  prescription.  Held — ( 1 ) 
that  the  titular  nad  no  right  to  sue,  his  right 
beins  extinguished  as  the  heritor  held  all  the 
te^ds  of  the  pariah  as  heritable  rights ;  (2) 
that  the  heritors  had  no  right  to  sue  a  reduc- 
tion, because  they  are  not  entitled  to  state 
objections  which  require  a  reduction  to  give 
efllect  to  them,  and  any  objection  to  the  effect 
of  getting  rid  of  an  over  burden  may  be 
nieaded  ope  exeeptionie  in  the  process  of  reduc- 
tion of  the  decrees  of  locality ;  (3)  that  the 
patron  and  minister  had  a  title  to  sue ;  (4)  that 
the  negative  prescription  cut  off  grounds  of 
reduction  on  the  head  of  incompetency  that 
did  not  appear  ex  facie  of  the  decree. 

This  is  an  action  eonolading  for  redaction  of  a 
▼alustion  of  teinds  obtained  by  the  defender's 
author  in  1811,  and  ia  brought  by  the  patron,  the 
titular,  the  minister,  and  several  of  the  heritors  of 
the  pansh  of  Athelstanefard,  in  the  county  of 


By  a  nnal  decree  of  locality  pronoqnoed  in  1825 
m  a  ptooess  of  augmentation  and  locality,  brought 
in  18^  the  teinos  of  the  defender's  lands,  then 
belonging  to  Sir  Francis  Walker  Drummond,  were 
localled  upon  as  unvalued.  Another  process  of 
augmentation   was   brought    in  1859,   after  the 


defender  had  acquired  ri^rht  to  the  lands,  and  the 
teinds  were  *mn  locafied  upon  as  unvalued. 
Sir  F.  Walker  Drummond  and  the  defender  piaid 
the  stipend  so  localled  until  1862  without  objec- 
tion. But  in  1862  he  discovered  the  decree  of 
valuation  which  is  now  sou^^ht  to  be  reduced,  and 
in  1863  he  Iwought  an  action  of  reduction  of  the 
decrees  of  locality  in  the  two  previous  processes  of 
augmentation.  The  minister,  the  Presovtery,  and 
all  the  heritors  of  the  parish  were  ealled  as  de- 
fenders in  that  action,  and  in  support  of  the 
defenoes  then  prm>ared  the  present  aotion  has 
been  brought  to  reauoe  the  valuation. 

The  defender  objected  that  none  of  the  parties 
had  a  title  to  sue ;  and  further,  that  the  title  to 
sue  was  eut  off  by  the  negative  prescription. 

The  Lord  Oidinarv  (B«vaple)  r^wUed  the  pleas 
stated  for  the  defender  against  the  title  to  sue  the 
action,  but  foond  that  the  ti^t  to  sue  the  action 
is  cut  off  by  prescription.  His  Lordship  accord- 
iiu^y  assoilzied  the  defender. 

Both  parties  reclaimed. 

WsBSTBR  and  Ba^li^ur,  for  pursneia. 

Soijcitor-Gkkbbal  and  Dumcan,  lor  defender. 

At  advising. 

Lord  Jt7sncs-CLBRX*-The  Lord  Ordinary  has 
repelled  the  pleas  stated  by  the  defender  against 
the  titie  to  sue  this  action,  and  against  this  part 
of  the  interioctttor  the  defender  has  reclaimed. 
But  his  Lordship  has  also  found  that  the  right  to 
sue  the  present  action  is  cut  off  by  the  neg|ative 
prescription,  and  on  that  ^und  has  assoilaied 
the  d^ender.  Against  this  part  of  the  inter- 
locutor the  pursuers  have  reclaimed^ 

It  is  necessary,  in  the  first  place,  to  dispose  of 
the  reclaiming  note  for  the  defender,  and  in  doing 
so  I  am  disposed  to  think  that  we  cannot  aalely 
affirm,  as  a  general  proposition,  the  title  of  all  the 
pursuers  to  sue  this  action  of  reduation  lor  daorse' 
of  valuation. 

The  title  of  Mr  Dalrymple  of  Hailes,  as  Ubelled, 
is  an  unexceptionable  title  to  sue,  for  in  the  sum- 
mons he  is  expressly  deaoribed  as  titular  of  tiie 
teinds  of  the  parish.  But  it  tnnis  out,  in  point  ol 
fact,  that  the  whole  teinds  of  this  parish  are  held- 
by  the  heritors  on  heritable  rights  ;  or,  in  other 
words,  the  whole  teinds  originally  belonging  to 
the  titular  have  been  transferred  in  property  to  the 
heritors,  and  he  who  was  titulMr  haa  no  longer 
any  estate  in  the  teinds.  In  a  parish  so  circum- 
stanced there  is  no  titular,  and  therefore  Mr  Dal- 
rymple does  not  possess  the  title  libelled. 

The  right  of  titularity  being  thus  extinguished, 
it  follows  that  the  only  parties  who  have  any  right 
or  interest  in  the  temds  adverse  to  that  of  the 
heritors  are  the  patron  and  minister  as  renresent- 
ing  tiie  boaefioe.  The  teinds  belong  to  tne  heri- 
tors as  part  of  their  estates,  except  in  so  far  as 
they  are  required  for  stipend.  Bnt  as  the  whole 
teind  may  come  to  be  reouired  far  stipend,  and 
may,  in  progress  of  time,  oe  found  imnimcient  to 
provide  an  adequate  stipend,  the  patron  and  minis- 
tar  have  a  clear  and  curact  interest  to  resist  any 
proceeding  having  for  ita  object  the  limitation  of 
the  amount  of  teind.  Hence  their  title  to  sue  a 
reduction  of  a  decree  of  valuation,  or  to  resist  or 
defend  a  process  of  valuation  or  of  approbation,  is 
clear  and  w^  established. 

The  remaining  pursuers  are  the  heritors  of  the 
parish  other  than  the  defender,  all  having  herit- 
able rights  to  the  teinds  of  their  own  lands 
respectively.  Their  title  to  sue  is  attended  with 
much  more  difficulty. 

It  has  been  settled  in  a  series  of  cases  beguming 
with  Abercromby  v.  Erakine  in  1800,  and  ending 
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with  the  Duke  of  Buccleuch  v.  the  Gommon  Agent' 
in  the  Locality  of  Selkirk  in  1866,  that  (apart 
from  the  heritors  being  in  the  position  of  havinff 
acquired  heritable  ri^ts)  neither  an  individual 
heritor  nor  the  common  agent,  as  representing  the 
general  body  of  the  heritors,  has  a  title  to  c^ial- 
lenge  a  valuation  produced  and  founded  on  in  a 
locality,  and  a  fartwri  that  neither  of  them  has  a 
title  to  sue  a  reduction  of  sneh  valuation.  This  rule 
proceeds  on  a  very  obvious  and  just  principle ;  for  an 
heritor  who  ha»  no  heriti^le  right  to  his  teinds  is 
bound  to  pay  the  full  amount  of  these  teinds  either 
to  the  titular  or  to  the  minister,  or  partly  to  the 
one  and  flkrtly  to  the  other  ;  but  he  has  under  no 
circumstances  rig^t  to  retain  any  portion  of  these 
teinds  for  his  own  behoof  ;  and  ne  okd  never  be 
made  tb  pay  more  than  the  true  amount  of  his 
teind.  Further,  his  teind  being  free  teind  in  the 
hands  of  the  titular,  is  liable  to  be  localled  on 
jirimo  loco  for  the  minister's  stipend.  It  is  thus 
that  a  limitation  or  extension  of  the  liabilitv  on 
other  heritors  in  respect  of  their  teinds  can  have 
no  effect  on  his  position  or  liability;  and  so 
neither  one  heritor  without  an  heritable  right, 
nor  .the  general  body  in  the  same  position,  can 
have  any  interest  or  title  to  object  to  the  valua- 
tion of  any  heritor  in  the  parish. 

But  when  heritors  in  a  parish  have  acquired 
heritable  rights  to  tiieir  teinds,  the  case  is  <|uite 
altered.  They  have  then  a  manifest  and  direct 
interest  to  limit  as  much  as  possible  the  amount  of 
sti|>end  that  shall  be  allocated  on  the  teinds  of 
their  lands,  because  all  the  teind  that  is  not  carried 
off  for  stipend  belongs  absolut(dy  to  themselvee. 
In  a  parish  where  some  of  the  heritors  have  ac- 
quired heritable  rights  to  their  teinds,  and  some 
have  not»  if  one  of  the  latter  dass  produces  in  a 
locality  of  decree  of  valuation  of  the  teinds  of  his 
lands,  valuing  them  at  ffreatly  less  than  a  tenth  of 
the  produce  or  a  fifth  of  the  rent,  the  effect  of  sus- 
tainmg  that  valuation  will  be  to  limit  in  a  corre- 
spondmff  degree  the  amount  of  free  teind  in  the 
hands  of  the  titular,  which  is  prhno  loco  liable  for 
stipend,  and  on  the  exhaustion  of  which  only  any 
part  of  the  stipend  can  be  localled  on  teinds  held 
lij  the  heritors  under  heritable  rights.  In  a 
parish,  Sffain,  like  the  parish  of  Athelstaneford, 
where  all  have  heritable  rights  to  their  teinds,  a 
valuation  possessed  by  one  heritor  limiting  the 
amount  of  his  teind  greatly  within  the  true  value 
of  one-tenth  of  the  j^oduce  of  the  land  or  one-fifth 
of  the  rent,  entails  a  loss  on  all  the  others  who 
have  no  valuations,  or  who  have  more  modem  and 
less  favourable  valuations,  and  even,  though  in  a 
less  dejj|;ree,  on  those  who  have  equally  favourable 
valuations  well  established  and  unchallen^ble, 
because  the  effect  of  sustaining  the  valuation  for 
the  first  time  produced  and  founded  on  will 
neoessarily  be  to  increase  the  amount  of  stipend  * 
localled  on  the  other  heritors  as  compared  with 
what  thejr  would  have  to  bear  if  the  teinds  of 
their  neighbour  were  not  valued  so  low. 

It  seems  to  me  that  this  dear  and  direct  interest 
must  be  hdd  to  give  to  heritors  who  have  acquired 
the  teinds  of  their  own  lands  in  property  a  right 
to  scrutiniBe  everjrthing  that  is  produced  in  a 
localitv  as  a  decree  of  valuation,  and  on  certain 
limited  grounds  to  object  to  its  being  received  and 
given  effect  to  as  a  valued  decree. 

I  don't  think  that  such  an  heritor  is  entitled 
to  challenge  his  neighbour's  valuation  on  the 
ground  of  inequity,  or  to  open  up  the  de- 
cree upon  its  merits,  however  recent  it  may  be  ; 
for  an  heritor  in  pursuing  a  valuation  is  not 
bound  to>  call  any  defenders  except  the  titular 


and  the  minister,  nor  could  the  other  heritors  of 
the  parish  have  even'  atitle  to  compear  as  defend- 
ers m  the  prooess  of  valuation  ;  and  it  would  be 
most  anomolous,  and  acainst  all  principle,  that 
any  person  should  be  allowed  to  challenge  on  its 
merits  a  decree  {Rtmoimced  in  a  proeess  to  which 
he  did  not  reqtdre  to  be  made  a  party. 

But  what  an  heritor  calls  a  decree  of  valnation  of 
his  teinds,  and  desires  to  hare  received  and  ^ven 
effect  to  as  such,  may  appear  on  the  face  of  it  not 
to  be  what  he  represents  it  to  be ;  and  I  cannot 
doubt  that  any  other  heritor  having  a  clear  and 
direct  interest  such  as  I  have  above  described,  may 
in  a  locality  object  to  a  valuation  which  is  »  faeU 
invalid,  if,  for  examine,  it  appear  on  the  face  of 
tiie  extract  produced  that  the  aecree  was  not  pro- 
nounced by  acompetent  court,  orthat  the  necessary 
parties  were  not  called  as  defenders  to  the  process, 
or  that  the  lands  of  the  heritor  founding  on  it  are 
not  embraced  in  the  decree,  all  these  and  similar 
objections,  I  apprehend,  may  be  stated  in  a  locality 
by  any  one  having  an  interest. 

It  does  not  by  any  means  follow,  however, 
that  those  who  have  thus  an  interest  and  title  to 
state  such  objections  in  a  locali1r)r  against  the 
validity  of  a  decree  of  valuation  will  also  have  s 
title  to  sue  a  reduction  of  that  decree.  On  the 
contraiy,  I  think  heritors  even  with  heritable 
rights  have  no  title  to  sue  such  an  action,  because 
they  have  no  title  to  state  any  objectionB  which 
re(}uiro  a  rednctioa  to  give  effect  to  them.  All 
objections  of  incompetency  or  nuUitv  appearing  ex 
fade  of  ^e  decree  itself  are  {rfeadaHe  ope  excep- 
UoniB,  and  heritors  have  no  interest,  and  therefore ' 
no  title,  to  object  to  a  valuation  for  any  other 
purpose,  or  to  anv  other  effect,  than  to  prevent 
an  overburden  of  stipend  beuig  laid  on  the 
teinds  belonging  to  themselves.  As,  therefore, 
they  can  obtain  in  the  locality  all  the  benefit 
to  which  they  are  entitled,  by  urging  there  the 
only  objections  which  are  competent  to  them,  any 
separate  process  of  reduction  or  declarator  for  the 
same  purpose  is  entirely  superfluous,  and  they 
cannot  qualify  or  instruct  any  legitimate  interest 
to  resort  to  sach  proceedings. 

In  the  case  before  us  uie  defender,  Mr  BeU, 
whose  decree  of  valuation  is  in  question,  failed  to 
produce  it  in  the  localities  of  the  parish,  and  his 
share  of  the  stipend  was  ascertained  and  localled 
on  the  footing  of  his  teinds  being  unvalued.  But 
having,  as  he  says,  discovered  that  his  teinds  have 
been  valued  by  a  decree  of  the  High  Comnuasioii 
in  1811,  he  has  brought  a  reduction  of  the  final 
schemes  and  decrees  of  locality  for  the  purpose  of 
having^  them  rectified  in  conformity  with  the 
valuation  of  his  teinds.  Now,  I  can  entertain  no 
doubt  that  in  that  process  of  reduction  of  the 
decree  of  locality  it  is  competent  to  the  heritors 
who  have  the  property  of  tneir  own  teinds  to  pro- 
pone as  a  defence  every  objection  which  they 
could  have  stated  in  the  localities  against  the  de- 
cree of  valuation,  and  I  can  ^ve  no  countenance 
to  the  notion  that  such  objections  whidi  were 
pleadable  by  them  opt  exeiptionu  in  the  localities 
are  not  equaUy  receivable  as  relevant  exceptions 
or  defences  agamst  Mr  Bell's  action  oi  reductioD 
of  the  decrees  of  localitv. 

My  opinion  is  that  the  heritors  who  appear  as 
pursuers  of  the  present  prooess  of  reduction  have 
no  title  to  sue. 

I  deal  with  this  reducticm,  therefore,  as  a  pro- 
cess insifated  in  only  by  the  patron  and  minister. 

Upon  the  question  raised  oy  the  reclaiming  note 
for  the  pursuers  I  am  disposed  to  think  that  the 
Lord   Ordinary's  interlocutor  is  not  suffidently 
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diaari minuting  aA  regards  the  reasons  of  redaction 
proponed  by  the  ponraers.  He  has  held  that  all 
the  reasons  of  reduction  are,  as  grounds  of  chal- 
lenge of  the  decree  of  valuation,  out  off  hj  the 
nentive  prescription.  It  may  in  the  end  be  found 
to  be  so  ;  but  it  seems  to  me  that  the  interlocutor 
is  in  this  respect  somewhat  premature  and  il- 
logical 

The  reasons  of  reduction  are  summarised,  though 
not  conmletely  expounded,  in  Jbhe  3d,  4th,  Gtti, 
6th,  and  10th  pleas.  But  these  pleas,  taken  in 
connection  with  the  allegations  in  fact,  show  dis- 
tinctly iHiat  the  true  character  of  the  different 
reuons  of  reduction  is.  The  8th  plea,  I  think,  is 
irrelerant  as  a  reason  of  reduction,  and  all  the 
other  pleas  are  of  the  nature  of  replies  to  the  de- 
fences. Now,  of  the  reasons  of  reduction,  those 
represented  by  the  3d  and  10th  pleas  are  in 
my  opinion  extended  by  the  negative  prescription, 
because  they  impugn  tne  merits  of  tne  decree  of 
Tsluation  sought  to  be  reduced,  and  are  not 
founded  on  any  intrinsic  nullities  or  objections  of 
incompetency  arising  on  the  face  of  that  decree. 
But  as  regardB  the  4th,  5th,  and  6th  ^leas,  taken 
in  connection,  witii  the  idlegations  m  fact  on 
which  they  are  rested,  they  appear  to  me  as 
•tated  to  raise  objections  to  the  decree  of  a  differ- 
ent kind — objections  of  incompetency  appearing 
ex/oeie  of  the  decree  itself.  I  have  formed  no 
opinion  whatever  as  to  the  merits  of  these  objec- 
tums.  They  may  turn  out  to  be  utterly  unten- 
able as  objections  of  incompetency  appearing 
«  fatk.  And  if  this  shall  be  so,  they  will  M 
course  be  repelled  in  respect  of  their  own  inherent 
weakness,  rat  I  cannot  hold  that  these  reasons 
of  reduction  as  stated  are  cut  off  by  the  negative 
proBcription.  I  think  the  negative  prescription 
affords  no  answer  to  them  as  states  The  de- 
fender peems  to  contend  that  they  ought  to 
hsTe  been  stated  otherwise,  lookinff  to  the  grounds 
of  fact  and  evidence  on  which  &ey  are  based ; 
and  that,  if  so  stated,  they  would  have  opened  the 
way  to  a  plea  of  negative  prescription.  But  until 
these  reauBons  of  reduction  are  advised  on  their 
own  merits,  we  can  only  take  them  as  they  are 
•t^ ;  and,  as  stated,  they  appear  to  me  to  be 
objections  of  radical  incompetency  appearing  tx 
foot  of  the  decree  of  valuation  sou^t  to  be  re- 
duced. 

The  result  of  my  opinion  is— (1)  That  the  objec- 
tion to  the  title  of  Mr  Dalrymple  of  Hailes  as 
titular  ou^ht  to  be  sustained  ;  (2)  That  the  objec- 
tion  to  the  title  of  the  Earl  of  Wemyss,  the 
£arl  of  Hopetoun,  and  Sir  David  Einloch,  as 
heritort,  ought  to  be  sustained ;  (3)  That  the 
objection  to  the  title  of  Sir  D.  Kinloch  as  patron, 
and  the  Rev.  J.  M.  Whitelaw  as  minister  of  the 
pariah,  ought  to  be  repelled ;  (4)  That  we  should 
mid  that  all  objections  to  th<)  decree  of  valua- 
tion under  reduction  other  than  those  founded 
on  incompetency  or  nullity  appearing  ex  facte  of 
the  decree  are  cut  off  by  the  negative  prescription, 
and  sustain  the  plea  of  negative  prescription  in  so 
far  as  regards  the  reasons  of  reduction  embraced 
in  the  3a  and  10th  pleas  in  law  for  the  pursuer  ; 
and  as  regards  the  other  reasons  of  reduction, 
'emit  to  &e  Lord  Ordinary  to  hear  parties  on 
these  reasons  of  reduction  which  are  embraced  in 
the  4th,  5th,  and  6th  pleas  for  the  pursuers,  and 
to  proceed  otherwise  in  the  cause  as  shall  be  just. 

The  other  Judges  concurred. 

Agents  for  Pursuer — Gibson-Craiir,  DalzieL  ft 
BrocBes,  W.S. 

Agent  for  Defender— John  T.  Mowbray,  W.S. 


SCBALES  AND  OTHERS  v.  SCEALES. 
Huehand  and    Wife — Declarator  of  Marriage--^ 
Hctbiie  and  BeptUe.    Circumstances  in  which 
held  that  a  marriage  grounded  on  habite  and 
repute  had  not  been  proved. 

This  is  an  action  of  declarator  of  marriage  at  the 
instance  of  Helen  Darsie  or  Sceales,  residing  in 
London,  widow  of  the  deceased  Stewart  Sceales, 
formerly  of  the  Customs,  Leibh,  latterly  residing 
in  Aberdeen ;  and  Helen  Fleming  or  Darsie,  widow 
of  the  late  Walter  Darsie,  Sibbald  Place,  Edin- 
burgh ;  and  is  directed  against  the  representatives 
of  the  said  Stewart  Scealee  and  others.  The  pur- 
suers make  the  following  statements  : — 

**  The  said  Stewart  Sceales  became  acquainted 
with  the  pursuer  in  or  about  tihe  end  of  1852,  or 
beginninff  of  1853,  while  she  was  in  service  in  the 
house  of  nis  sister,  Mrs  Ritchie,  near  Kewhaven, 
where  he  resided.  He  then  commenced  and  car- 
ried on  a  courtship  of  the  pursuer,  with  a  view  to 
marriage.  The  said  courtship  was  well  known  to 
the  mother  and  other  relatives  of  the  pursuer, 
and  the  purpose  thereof  was  frequently  mentioned 
by  the  said  Stewart  Sceales  to  the  said  relatives, 
and  to  his  acquaintances. 

'*  While  thu  courtship  was  proceeding,  and  in 
or  about  the  end  of  1852,  or  beginning  of  1853 
aforesaid,   the  said    Stewart    Sceales    repeatedly 

E remised  and  engaged  to  marry  the  pursuer,  and 
e  persuaded  her  to  leave  her  situation  in  Mrs 
Ritchie's,  in  order  that  they  might  get  married. 
The  pursuer  accordingly  len  her  situation  at  the 
request  of  the  said  Stewart  Sceales^  and  for  the 
said  purpose,  and  thereafter,  on  the  faith  of  said 
promises,  the  said  Stewart  Sceales  induced  the 
pursuer  to  permit  him  to  have  carnal  connection 
with  her. 

"The  said  Stewart  Sceales,  however,  delayed 
the  celebration  of  his  marriaee  with  the  pursuer  m 
facte  ecclegicB,  for  fear,  as  he  aUeged,  of  giving 
offence  to  his  relatives,  and  of  losing  money  which 
he  expected  to  come  to  him  by  succession. 
Within  a  few  weeks  after  the  pursuer  had  left 
her  situation,  he  took  up  house  with  her,  and  he 
and  the  pursuer  continued  from  in  or  about  the 
end  of  1852,  or  beginning  of  1853,  to  in  or  about 
the  vears  1859  or  1860,  to  live  and  cohabit 
together  as  man  and  wife  in  various  jplacee,  in 
Eainburah,  and  also  in  the  shire  of  Fife ;  and 
during  that  time  they  were  habite  and  repute,  and 
treated  and  considered  as  man  and  wife  by  their 
friends,  neighbours,  and  acquaintances.  Amongst 
other  places  they  hved  as  man  and  wife,  and  were 
habit  and  repute  as  such  during  said  period,  in 
Cumberland  Street,  Bedford  Street,  Home  La^e, 
Park  Gate,  Amphion  Place,  and  Middle  Arthur 
Place,  all  in  Eoinburgh,  and  Markinch,  in  Fife- 
shire.*' 

The  pursuers  then  state  that  on  numerous  occa- 
sions tne  said  Stewart  Sceales  acknowledged  her 
as  his  wife,  and  addressed  her  as  such  in  the  pre-' 
sence  of  various  persons,  and  that  children  were 
bom  of  the  interoourse  which  were  recognised  as 
lecitimate. 

The  discussion  before  the  Lord  Ordinary  turned 
mainly  on  the  evidence,  partly  oral  and  partly 
written,  which  was  very  voluminous,  as  to  cohabi- 
tation and  habite  and  repute  as  married  persons. 
The  case  as  rested  on  promise  nUaequente  §opula 
was  not  insisted  in,  nor  as  based  or  separate  ac- 
knowledgment. The  Lord  Ordinary  (Ormidale) 
found  that  facts  and  circumstances  were  not 
proved  from  which  it  could  be  inferred  that  the 
parties  were  married.  ^  t- 
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The  pnrouers  reclaimed, 

Lord  Advocate,  Sgott,  and  Bkakd,  in  sup- 
port of  reclaiming  note. 

Monro  for  the  defender  was  not  called  on. 

At  advising, 

Lord  GowAK — ^This  action  d  deelarator  was  in- 
stituted in  April  1865,  several  months  after  the 
death  of  Stewart  Sceales,  with  whom  the  purSuer 
seeks  to  have  her  marriage  declared.  His  death 
occurred  in  November  1864. 

As  the  legal  result  of  her  statements  in  the 
record,  the  pursuer  pleads  constitution  of  her  al- 
leged marriage  (1)  on  the  ground  of  promise  to 
marry,  followed  by  copula ;  (2)  on  the  ground  of**de 
presenH  acknowledgment "  of  her  to  be  his  wife  ; 
and  (3)  on  the  ground  of  the  parties  having  lived 
and  cohabited  as  man  and  wife,  and  of  their  hav- 
ing been  **  habite  and  repute  held  to  be  married  by 
their  hiends,  neighbours,  and  acquaintances.'* 

As  to  the  Ist  and  2d  of  these  pleas  nr^ed  insup- 
port  of  marriage,  little  requires  to  be  said. 

The  first  has  plainly  no  foundation  in  the  facts 
of  the  case,  and  has  accordingly  not  been  insisted 
in  by  the  pursuer. 

With  r^ard  to  the  second— vis.,  alleged  de 
preaenti  acuiowledgment — holding  article  5  of  the. 
condescendence  to  be  relevantly  stated,  as  to 
which  I  entertain  very  considerable  doubt,  from 
the  want  of  soecific  allegation  and  the  vague 
generality  in  wnich  it  is  expressed — ^there  is  no 
evidence  to  support  it,  as  an  independent  ground 
of  action. 

Marriaoe  is  constituted  by  de  presenti  inter- 
change of  mutual  consent  of  parties  to  take  each 
other  as  husband  and  wife.  No  such  oonstitation 
of  marriage  is  alleged  in  this  record.  What  is  al- 
leged is  that  on  various  occasions,  and  in  the  pre- 
sence of  various  parties,  Stewart  Sceales  acknow- 
ledged the  pursuer  to  be  his  lawful  wife,  and 
adc&eesed  and  spoke  of  her  as  such — from  which, 
if  proved,  it  is  pleaded  there  is  room  for  inferring 
that  the  parties  had  interchansed,  prior  to  these 
acknowledgments,  matrimonial  consent.  I  am 
far  from  saying  that  such  acknowledgment,  when 
dearly  and  uneouivocally  established,  may  not  be 
enou^  to  entitle  the  party  to  have  the  marriage 
declared.  '  But,  after  carefully  considering  the 
statements  of  the  several  witnesses  referred  to  at 
the  debate,  I  am  quite  satisfied,  as  the  Lord  Ordi- 
nary has  been,  that  no  case  of  the  kind  is  esta- 
blished by  this  proof.  What  these  witnesses  state 
as  to  the  pursuer  having  been  called  Mrs  Sceales 
in  the  presence  of  the  deceased,  as  to  his  having 
addressed  her  under  that  name,  and  as  to  her  hav- 
ing heoB.  treated  and  spoken  to  as  his  wife,  may  be 
of  more  or  less  importance  in  the  question  of  habite 
and  repute.  In  that  part  of  the  case  such  state- 
ments re<^uire  to  be  considered  ;  but,  as  grounds 
for  declarmg  marriage,  they  are  quite  insufficient, 
and  inconclusive. 

The  remaining  ground  of  .action,  however,  is 
that  on  which  the  pursuer  has  mainly  relied. 

The  connection  of  the  parties  commenced  in 
January  1853,  or  within  a  few  weeks  after  the 
death  of  Stewart  Sceales'  wife,  who  died  in  Nov. 
1852.  It  was  undoubtedly  illicit  in  its  origin,  but 
the  allegation  is  that  during  the  period  it  subsisted 
the  parties  cohabited  together  and  were  habite  and 
repute  man  and  wife.  This  connection  is  averred 
in  the  record  to  have  subsisted  till  about  the  years 
1859  or  1860.  On  the  evidence  it  is  shown  to  have 
subsisted  to  no  later  date  than  the  beginni^  of 
1858,  or  it  may  be  for  some  months  lon^.  ^Oiat 
it  terminated  m  1858^  l^owever,  is  certain. 

farther,  it  is  to  be  kept  in  view  that  although 


Stewart  Sceales  did  not  die  till  November  1864^  no 
assertion  of  her  marriage  or  attempt  to  have  it 
either  judicially  declared  or  privately  recognised* 
was  ever  once  made  on  the  part  of  the  pursuer 
during  the  six  years  that  thus  intervened.  Nor 
need  this  be  re^rded  with  surprise,  when  the 
facts  clearly  established  by  the  evidence  bearing 
on  her  conduct  and  history  between  1858  and  the 
institution  of  this  action  in  1865,  are  considered. 

In  1858,  if  not  previously,  when  living  in  Middle 
Arthur  Place,  and  about  the  time  she  and  Sceales 
finally  separated,  an  illicit  intercourse  commenced 
between  her  and  a  Dr  Price.  This  connection  was 
continued  during  the  years  1858,  1859,  and  part  of 
1860,  the  parties  bcSng  resident,  after  leaving 
Middle  Arthur  Place,  at  the  Abbey  and  elsewhere 
in  and  about  Edinburgh — ^the  pursuer  at  the 
places  where  she  stayed  at  this  time  being  known 
under  the  name  of  Ellen  Darsie  and  sometimes 
Price.  Nay,  to  one  of  the  witnesses  the  pursuer 
stated,  in  explanation  why  Price  was  in  the  habit 
of  coming  to  her  room,  that  she  was  about  to  be 
married  to  him,  and  would  never  marry  another 
man  in  the  world,  llien  from  about  May  1860 
until  Martinmas  of  that  year,  the  pursuer  and  Dr 
Price  are  found  living  at  Norton  Place,  still  cohabit- 
ing together.  And  nnally,  it  is  established  by  the 
evidence  of  Mrs  Bell,  and  her  husband  Wuliam 
BeU,  that  from  April  1861  till  December  1865  the 
pursuer  and  Dr  Pnce,  having  removed  from  Edin- 
burgh, lodged  in  the  house  of  these  witnesses  in 
Gloucester  Street,  Bloombury,  London,  representing 
themselves  as  Dr  and  Mrs  Price.  Under  that 
name  of  Mrs  Price  and  no  other  the  pursuer  waa 
known  and  addressed  during  all  these  yearp,  and 
it  was  not  until  February  1865 — t.e.,  after  Sceales' 
death,  and  vdien  this  action  was  about  being 
brought — ^that  they  ever  heard  of  the  pursuer  hav- 
ing been  married  to  any  other  person  than  Dr 
Pnce  ;  and  then  she  for  the  first  time  told  Mrs  Bell 
that  she  had  been  the  wife  of  a  Mr  Sceales  and  had 
eloped  with  Price.  These  facts  are  all  deponed  to 
by  unexceptionable  witnesses  examined  for  the  de- 
fender, and  whose  evidence  stands  uncontradicted. 

Without  at  all  doubting  that  marriage  may  be 
declared  on  the  ground  stated,  even  in  such  cir- 
cumstances, when  supported  by  clear  and  unequi- 
vocal proof — it  is,  at  least,  a  rare  occurrence,  if 
not  unprecedented,  that  so  short  a  period  of  co- 
habitation and  habite  and  repute,  should  be  main- 
tained to  be  enough  to  constitute  the  marriage  re- 
lation, in  a  case  where,  for  six  years  prior  to  the 
death  of  the  alleged  husband,  no  steps  had  been 
taken  by  the  woman  in  vindication  of  her  status, 
but  during  all  that  period  the  parties  had  been 
living  entirely  separate  from  each  other.  In  all 
the  cases  similar  to  the  present,  where  marriage 
has  been  declared,  the  intercourse  has  continued 
for  a  considerable  number  of  years;  and  the 
general  doctrine  expressed  by  all  the  authorities 
18  that  a  marriage  on  this  ground  will  not  be  de- 
du^,  unless  the  cohabitation  shall  have  subsisted 
for  a  very  considerable  time,  accompanied  with 
habite  and  repute  of  the  parties  being  married. 

Notwithstanding  all  this,  had  the  pursuer  ad- 
duced a  body  of  clear,  unequivocal,  and  consistent 
testimony  in  support  of  her  averment — ^the  infer- 
ence that  ^e  consent  necessary  to  marriage  had 
passed  between  them  might  have  been  justified  ; 
and  could  it  have  been  certainly  predicated  that 
marriage  had  been  thus  constituted  between  the 
parties,  so  that  in  1859  they  were  husband  and 
wife — the  subsequent  oondnot  of  the  pursuer,  her 
separation  from  Sceales,  her  adoption  of  her  own 
name  of  Darsie  till  she  assumed  that  of  Price,  and 
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her  illicit  and  diarepntable  connection  with  that 
person,  might  have  been  an  inaufficient  defence  of 
Lsr  present  action.  But  quite  different  must  the 
effect  of  those  considerations  be,  holding  the  evi- 
dence she  has  adduced,  so  far  from  bemg  clear, 
•atisfactory,  and  consistent,  to  be  of  a  vague  and 
inconclusive  character.  The  kind  of  evidence  re- 
quisite in  such  cases  was  described  by  Lord  Mon- 
creiff  in  Lawrie  v.  Mercer,  thus — "The  present 
consent,'*  his  Lordship  says,  **  necessary  to 
constitute  marriage  may  be  effectually  and  satls- 
factcnily  established  by  a  long  or  contmued  course 
of  open  cohabitation  of  the  parties  in  the  avowed 
character  of  husband  and  wife,'*  regard  being  had, 
first,  "  to  what  in  ffeneral  constitutes  the'  cohabi- 
tation of  persons  bearing  that  relation,  and  then 
to  the  habite  uid  repute,  the  reputation  in  which 
tlie  parties  have  been  held  by  their  friends  and 
couiectionay  and  the  oommunity  in  which  they 
liye.  When  such  a  cohabitation  for  a  length  of 
time,  with  the  distinct  character  affixed  to  it  b^ 
the  open  acts  and  conduct  of  both  parties,  is 
provea  by  credible  and  consistent  evidence,  no 
more  satisfactory  proof  can  be  required  that  the 
present  oonaent  to  maniage  has  been  given  in  the 
Ikk  of  all  the  world." 

A  few  observations  will  suffice  to  demonstrate 
thai  the  case,  presented  by  the  pursuer  in  the 
proof  before  the  Court,  cannot  be  neld  in  any  es- 
sential respect  even  to  approach  to  what  the  law 
thus  requires  in  such  cases. 

The  Lord  Ordinary  has  sone  over  the  evidence 
with  ^reat  minuteness,  ana  the  result  of  his  exa- 
minatiCMi  of  it  may  be  summed  up  in  these  propo- 
sitions— (1)  That  there  are  inconsistencies,  conlra- 
dictions,  and  inaccuracies  pervading  the  statements 
of  very  many  of  the  witnesses  examined  for  the 
parsaer  to  an  extent  more  or  less  affecting  their 
credibility  ;  (2)  that  while  a  great  bodv  of  the 
wttaeeses,  rdatives  of  the  pursuer  and  others, 
•vear  to  the  pursuer  and  Sceales  having  cohabited 
together  in  the  various  lodgii^  and  places  in  which 
they  successively  resided,  and  to  their  being  known 
asd  occacioBally  addressed  as  Mr  and  Mrs  Sceales, 
—10  that^  in  a  va^e  and  general  way,  the  people 
with  whom  they  hved  and  other  parties  that  came 
about  them,  thought  and  understood  them  to  be 
marxied  persons,  there  is  in  truth  no  satisfactory 
•tatements,  even  by  these  witnesses,  of  anv  general 
reputation  by  their  friends  and  neighbours  of 
ipeir  bein£  married  persons  ;  (3)  that,  even  at  the 
times  ana  places  to  which  the  evidence  of  these 
witnesses  applies,  the  parties  assumed  other  names 
than  Sceales — the  names  of  Blair,  Stewart,  and 
Hontly  having  been  at  various  dates  assumed  for 
the  purpose  of  concealment ;  and  (4)  that  in  the 
draft  of  a  settlement  hy  Sceales,  executed  in  1855, 
the  original  of  which  is  lost,  he  referred  to  the 
pursuer  as  the  mother  of  his  "  natural "  son,  while 
tiie  birth  of  a  son  who  is  still  aUve,  was  in  1855, 
entered  in  the  register  as  ef  an  illegitimate  child, 
and  the  entry  bears  attached  to  it  the  signature 
of  the  pursuer  as  "  Helen  Darsie,"  as  well  as  that 
of  "St.  Sceales." 

A  perusal  of  the  proof  has  satisfied  me,  that  these 
obsemitioDS  of  the  Lord  Ordinary  on  the  state- 
ments ol  the  pursuer's  witnesses,  are  substantially 
correct;  but  the  evidence  adduced  by  the  de- 
fenders api^oable  to  the  same  period,  viz.,  1853 
to  1858,  has  established,  on  the  other  hand,  (1) 
thai  the  friends  and  relatives  of  Sceales  knew  no- 
thing at  all  of  the  alleged  marriage  between  the 
ponu^  and  the  deceased  ;  (2)  that  those  of  them 
who  did  come  into  contact  with  bim^  and  knew  of 
his  connection  with  the  pursuer,   regarded  it  as 


illicit  and  discreditable  ;  (3)  that  this  was  also  the 
belid^  of  all  those  with  whom  he  was  brought  into 
contact  in  his  occupation,  first  as  an  officer  of 
revenue,  and  afterwards  as  a  book  canvasser  ;  and 
(4)  that  to  some  of  these  parties,  when  asked  on 
the  subject,  he  repudiated  the  idea  that  he  would 
ever  marry  the  pursuer. 

Taking  the  proof  thus  led  by  the  defenders 
along  with  that  of  the  pursuer,  and  judging  of  the 
evidence  as  a  whole — the  best  that  can  oe  said  of 
it  is  that  while  some  of  the  witnesses  examined 
regarded  the  cohabitation  of  these  parties  as  that  ef 
man  and  wife,  others  of  them  regarded  it  as  illicit ; 
and  that  the  habite  and  repute  of  their  being  mar- 
ried persons  during  that  cohabitation  was  partial 
and  divided.  But  it  is  an  established  prmciple 
that  when  a  case  rests  on  repute,  it  must  not  be 
an  opinion  of  A  contradicted  by  B ;  it  must  be 
founded,  not  on  singular,  but  on  general  opinion  : 
for  that  sort  of  repute  which  consists  of  A  B  0 
thinking  one  way  and  DBF  thinking  another,  is 
no  evidence  on  such  a  subject.  And  if  this  be  the 
oonclusion  to  which  the  evidence  applicable  to  the 
period  between  1853  and  1858  would  all  but  cer- 
tainl;^have  led — suppoeingthat  Stewart  Scealefe  had 
died  in  that  year,  and  that  judicial  proceedings  had 
been  then  resorted  to  by  the  pursuer— the  consider- 
ations, to  which  I  have  adverted  at  the  outset,  lead 
irresiBtibly  to  the  conviction  that,  so  far  from 
there  being  ground  for  tiie  pursuer's  contention 
that  she  has  established  facts  and  circumstsnoes 
to  support  her  alleged  marriage— the  more  just  in- 
ference is,  that  her  connection  with  Stewart  Sceales 
was,  from  its  commencement  to  its  close,  that  of 
parties  who  were  living  in  a  state  of  concubinage 
and  illicit  intercourse ;  and  that,  when  she  sepa- 
rated from  Sceales  and  went  to  live  with  Dr  Price 
in  1858-9,  no  marriage  vow  was  broken,  but  only 
one  paramour  exchanged  for  another. 

On  these  grounds,  i  am  of  opinion  that  the  inter- 
locutor of  the  Lord  Ordinary  ULOuld  be  adhered  to. 

The  other  Judges  concurred. 

Agent  for  Pursuers— A.  P.  Scotland,  S.S.O. 

Agents  for  Defenders — ^Melville   &   Lindesay, 

w.s: 

Wednesday,  Feb.  13. 
SECOND   DIVISION. 

PAGAN  V,  NORTH  BRITISH  RAILWAY  CO. 

Separation  —  Culpa — Belevancy — Tsstte.  Alleea- 
tions  of  negligence  which  hdd  relevant  to  inier 
damages.     Lwue  adjusted. 

This  is  an  action  at  the  instance  of  George  Hair 
Pagan,  bank  agent  in  Cupar-Fife,  against  the 
North  British  Bailwav  Co.,  concluding  for  £250 
in  name  of  damages,  for  an  injury  sustained  by 
him  while  travelBng  in  the  def^iderB*  railway 
from  Edinburgh  towards  Dundee,  on  the  23d  of 
December  1865. 

The  pursuer  makes  the  following  averments  .* — 

*'  Durinjo;  the  stoppage  of  the  train,  the  engine 
was  standing  at  a  wat^-pillar  situated  at  or  near 
the  north  cmd  of  the  said  west  platform  of  the 
said  station,  and  was  then,  or  had  just  been, 
taking  in  a  supply  of  water  from  that  water- 
pillar.  At  this  tmie  the  said  engine-driver  was 
on  the  ground  attending  to  his  engine,  and  was 
somewhat  in  advance  or  to  the  north  of  the  said 
water-piUar,  this  water-piUar  being  about  three 
feet  six  inches  distant  from  the  line  of  rails. 

**  In  proceeding  from  ttte  railway  carriage  to- 
wards tne  said  engine,  the  pursues  kept  on  the 
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west  side  of  the  said  water-pillar,  being  the  nde 
farthest  from  the  line  of  rails  ;  and  immediately 
on  passing  the  water-pillar  he  turned  sharply 
eastwards  towards  the  Ime  of  rails  to  speak  to  the 
engine-driver,  and  instantly  fell  into  an  open  pit 
or  drain,  about  two  feet  deep,  situated  immedi- 
ately to  the  north  of  the  said  water-pillar  ;  thia 
pit  or  drain  is  about  two  feet  long  from  the  water- 
pillar  northwards,  and  about  fifteen  inches  broad 
nt>m  east  to  west,  and  was  concealed  by  the  said 

CT  (which  is  about  two  feet  in  diameter  at  its 
)  from  the  view  of  the  pursuer,  goinff  towards 
it  from  the  south,  the  night  also  being  danc  and  the 
place  insufficiently  lighted.  In  this  way  the  pur- 
suer, who  was  walking  pretty  smartly,  was  not 
aware  of  the  existence  ot  the  said  pit  or  drain, 
until  he  fell  into  it  as  aforesaid. 

"  The  said  platform  at  or  towards  its  northern 
extremity  descends  by  an  incline  to  or  nearly  to 
the  lerel  of  the  rails,  this  incline  being  nine  feet 
long,  and  the  height  descended  bein^  two  feet 
four  inches.  At  the  bottom  of  the  inclme  there  is 
a  level  space  running  northwards  from  the  incline 
to  and  beyond  the  water-pillar,  the  distance  from 
the  bottom  of  the  incline  to  the  water-pillar  being 
nine  feet  or  thereby.  This  level  space  is  nearly  on 
the  level  of  tiie  rails,  and  is  used  as  part  of  a  level 
crossing  by  passengers  and  others  at  the  said 
station,  and  is  also  used  on  occasion  for  setting 
down  passengers.  For  many  years  it  was  the  sole 
level  crossing,  but  some  time  ago  a  bridge  was 
constructed  at  the  other  (south)  end  of  the  plat- 
form underneath  the  railway,  which  is  now  used 
by  many  persons  as  a  means  of  crossing  from  one 
side  of  the  railway  to  the  other.  'Hus  station 
being  at  a  junction,  passengers  have  more  occa- 
sion to  cross  from  one  side  of  the  rails  to  the  other 
than  at  ordinary  stations.  There  is  no  fence  or 
anything  else  to  prevent  passengers  on  the  western 
platform  going  as  far  northwards  as  the  said 
water-pilliur  and  pit  or  drain,  and  for  many  feet 
beyond  the  same.  The  place  where  the  said  pit 
or  drain  was  situated  was  one  to  which  the  public 
had  full  and  le^al  access,  and  which  the  defenders 
were  bound  to  have  in  a  safe  and  suitable  condi- 
tion for  the  safety  of  the  passengers  and  the  pub- 
lic, and  also  of  their  own  servants.  *' 

The  pursuer  having  proposed  an  issue  and  the 
parties  having  failed  to  iCijust  it,  the  Lord  Ordi- 
nary (Barcaple)  reported  the  case,  and  to  his  inter- 
locutor rex)orting  appended  the  following  note  : — 

"The  defenders  maintain  that  the  pursuer  has 
not  set  forth  a  relevant  case  of  fault  on  their  part 
causing  the  accident  in  question.  It  appears  to 
the  Lord  Ordinary  that  there  is  no  case  on  the  re- 
cord of  neglect  of  duty  by  the  railway  company, 
as  public  carriers,  towards  the  pursuer  as  their 
passenger.  According  to  his  own  statement,  he 
left  the  carriage  unnecessarily,  and  for  a  purpose 
quite  unconnected  with  his  conveyance  from  £ain- 
burffh  to  Cupar  by  the  defenders'  train  ;  and  in 
furtherance  of  that  purpose  he  went  to  a  part  of  the 
line  where  it  was  neither  necessary  nor  proper  for 
him  as  a  passenger  to  be.  It  is  not  alleged  that 
he  went  there  by  mistake,  through  the  station  not 
being  properly  lighted  or  otherwise,  though  when 
there  the  darkness  was  the  cause  of  his  falling 
into  the  drain.  It  is  a  different  question  whether, 
apart  £rom  any  special  duty  as  carriers  to  their 
passengers,  the  company  were  guilty  of  culpable 
neglect  in  having  an  open  drain  in  the  situation 
described  in  the  record.  The  Lord  Ordinary  does 
not  think  that  there  a|B0  averments  on  record  to 
raise  such  a  case.  It 'is  not  said  that  either  the 
general  pubUc  or  passengers  leaving  the  train  were 


entitled  to  co  there  ;  and  there  is  nothing  in  the 
averments  Srom  which  that  can  be  inferred.  On 
the  contrary,  the  inference  from  the  pursuer^s 
statements  seems  to  be  that  the  accident  occurred 
at  a  place  where  he  was  not  entitled  to  be,  either 
as  a  passenger  or  as  one  of  the  public  If  this  is 
the  true  nature  of  the  case,  he  must  be  held  to 
have  gone  there  at  his  own  risk,  without  being  en- 
titled to  rely  on  any  protection  from  the  comiMuiy. 
For  these  reasons,  the  Lord  Ordinary  is  disposed 
to  think  that  the  pursuer  is  not  entitled  to  an 
issue,  though  he  considers  the  case  to  be  one  of 
some  nicety,  from  the  immediate  proximity  of 
the  d^n  to  the  station." 

Solicitor-Qeneral  and  Monro,  in  support  of 
the  relevancy  of  the  action. 
Clark  and  Sband,  in  answer. 
At  advising. 

Lord  Justicb-Olbrk— The  question  which  we 
have  to  dispose  of  is  whether  the  averments  of  the 
pursuer  raise  a  relevant  case  of  neglect  of  duty  on 
the  part  of  the  defenders  as  having  caused  the  ac- 
cident to  the  pursuer.  Now,  the  Lord  Ordinary 
takes  a  very  decided  view  of  the  subject.  He  says 
there  is  no  case  of  neglect  of  duty  by  the  defenders 
as  public  carriers,  and  he  thinks  that  the  substance 
of  the  pursuer's  statement  is  that  he  left  the  carriage 
for  a  purpose  quite  unnecessary,  and  unconnected 
with  the  purpose  of  his  conveyance,  and  that  he 
went  to  a  part  of  the  line  where  it  was  neither 
necessary  nor  proper  for  him  to  be.  If  I  coald  so 
construe  the  statements  of  the  pursuer,  I  might 
perhaps  arrive  at  the  same  conclusion.  And  at 
first  sight  there  is  something  in  this  view,  for  there 
is  a  great  deal  in  the  record  which  is  perfectly  use- 
less and  not  a  little  ambiguous,  and  the  grains  of 
relevancy  are  difficult  to  pick  out.  But  after  an 
analysis  of  these  statements  I  cannot  concur  with 
the  Lord  Ordinary  that  their  substance  is  that  the 
pursuer  left  thecarriage  unnecessarily,  or  that  when 
he  left  the  carriage  he  was  not  exercising  his  rights 
as  a  passenger.  While  he  was  there  he  was  under 
the  protection  of  the  law,  haying  a  contract  of 
safe  carriage.  Nor  in  the  Lord  Ordinary  quite 
right  in  saying  that  the  substance  of  the  pursuer's 
statements  is  that  he  went  to  a  part  of  the 
line  where  it  was  neither  necessary  nor  proper 
for  him  to  be.  There  is  some  defect  in  his  state- 
ment here.  What  he  means  to  aver  is  that  the 
part  of  the  line  where  the  accident  happened  was 
a  part  of  the  line  where,  as  a  passenger,  he  was 
entitled  to  be.  But  the  averment  is  not  so  defec- 
tive tl^at  I  would  take  the  case  out  of  the  hands  of 
a  jury.  The  points  for  the  consideration  of  the 
jury  will  be — (1)  Whether  at  the  time  of  the  acci- 
dent the  pursuer  was  on  a  part  of  the  premises  of  the 
defenders  where,  as  a  passenger,  he  was  entitled  to 
be  ?  and  (2)  Whether  Ming  there  lawfully  as  a  pas- 
senger he  met  with  injuries  through  negligence 
on  the  part  of  the  defenders.  ? 

Lord  Cowan  dissented,  being  of  opinion  thai 
there  was  no  relevant  allegation  of  negligence  on 
the  part  of  the  defenders. 

Lords  Ben  HOLMS  and  Nsayss  agreed  with  the 
Lord  Justice-Clerk. 

The  following  issue  was  adjusted  : — 
**  Whether,  on  the  23d  day  of  December  1865,  the 

Eursuer,  being  a  passenger  on  the  defenders* 
ne  of  railway  from  Edinburgh  to  Cupar-Fife, 
and  having  got  out  of  the  carriage  m  which 
he  was  travelling  during  the  stoppage  of  the 
train  at  Ladybank  Junction  Station,  fell  into 
a  pit  or  drain,  which  the  defenders  had  wronf^- 
fmly  left  uncovered  or  unfenced,'  at  a  place 
in  or  near  the  said  sti^bien,  where  the  pur- 
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sner  as  a  passenger  traTelUng  on  their  railway 
was  then  entitled  to  be,  whereby  his  leg  was 
injared,  through  the  fault  of  the  defenden-'to 
his  loss,'  ininry,  and  damage  ?" 

Damages  laid  at  £250. 

Agents  for  Pursuer — Murdoch,  Boyd,  &  Co., 
&S.C. 

Agent  for  Defenders— StodartMaodonald,  S.S.G. 


Tkursday^  Feb.  14. 

first"dTvision. 

MABSHALL  V.  WINK  AND  WOTHEBSPOON. 
Bahknupicy — Appeal  —  Competency — Process,    A 
narty  havinff  appealed  against  a  trustee's  de- 
Hveranoe  rejecUtig  his  claim  to  a  fund,  objeo- 
tioa  to  the  competency  of  the  appcNsd  that 
there  was  no  appeal  a^jainst  another  deliver- 
aoee  sustaijimg  the  clami  of  another  party  to 
the  same  fund  repelled. 
This  was  a  q^uestion  arising  in  a  competition  to 
be  preferentially  nmked  on  a  sum  of  £200,  belonff- 
iiijg  to   the    sequestrated    estate    of    Archibam 
Livingston,  writer  in  Glascow.      The  parties  to 
the  competition  were  John  Alarshall,  S.S.C.,  and 
WiUiam   Wotherspoon,    S.S.C.     Mr  Wink,   the 
trustee,  sustained  Mr  Wotherspoon's  claim,  and 
by  another  deUverance  rejected  that  of  Mr  Mar- 
■ball     Mr  Marshall  thereupon  appealed  to  the 
Lord  Ordinar^r  the  deliTerance  of  the  trustee  re- 
jecting his  elaun.     The  trustee  pleaded  : — 

"  1.  The  fund  tn  medio  being  exhausted  by  the 
deliverance  in  favour  of  Mr  Wotherspoon,  and  the 
appellant  not  having  appealed  that  deliverance 
which  is  now  final,  the  present  appeal  is  incompe- 
tent and  should  be  dismissed. 

"2.  At  least  the  deliverance  in  Mr  Wother- 
spoon's favour  is  res  judictUa,  in  reference  to  the 
f nnd  in  dispute 

**  Z.  The  appellant  not  having  made  Mr  Wother- 
^oon  a  party  to  the  present  appeal  it  is  incompe- 
tent ;  at  least  the  appellant  is  bound  to  call  Mr 
Wotiierspoon  as  a  party  and  dispute  his  preference 
with  him.*' 

The  Lord   Ordinary  (Mure)  repelled  the  first 
plea-in-law  for  the  respondent,  and,  before  further 
answer,  appointed  the  cause  to  be  intimated  to  Mr 
Wotherspoon. 
The  trustee  reclaimed. 

The  Court,  after  hearing  the  counsel  for  the  a|>- 
pelhut  and  trustee,  before  answer,  appointed  inti- 
mation to  Mr  Wotherspoon,  who  appeared  and 
Bsted  himself,  and  was  thereafter  heard  by  coun- 
ted, not  only  on  the  competency  of  the  appeal  but 
also  on  the  merits  of  the  dispute  betwixt  him  and 
Hr  Marshall,  which  involved  very  delicate  and 
difficult  questions  as  to  the  effect  of  an  inhibition 
ud  the  extent  of  a  right  of  hypothec. 

To-day,  after  having  taken  time  to  consider,  the 
Court  adhered  to  the  interlocutor  of  the  Lord 
Oidinary,  repelling  the  first  plea-in-law  for  the 
Ripondent,  and,  as  a  consequence  thereof,  they 
aleo  repelled  the  second  and  third. 

Lord  Pbesidskt— This  case  is  before  us  along 
with  an  appeal  against  a  jud^ent  of  a  trustee  on 
a  sequestrated  estate,  by  wmch  he  has  reiected  a 
c2aim  of  preference  made  by  the  appellant  Mr 
MarahaU.  He  has  complained  of  that  judgment, 
and  an  objection  has  been  taken  to  the  appeal,  on 
the  gronnd  tiiat  while  the  appellant's  clum  was 
rejected,  a  claim  by  Mr  Wotherspoon  had  been 
sostaiaed,  that  that  claim  exhausted  Uie  fund,  and 
that  the  judfpment  in  regard  to  it  had  not  been 


appealed  and  was  now  final.  Mr  Marshall  says 
he  has  appealed  the  judgment  which  particularly 
concerned  him,  and  that  that  is  sufficient  to  en- 
title him  to  have  it  reviewed.  But  the  trustee, 
who  very  properly  appeared  in  the  proceedings, 
takes  the  objection  expressed  in  his  first  plea  in 
law.  — [Reads.  ]  It  was  impossible,  when  tnskt  plea 
was  stated,  to  have  brought  the  judgment  sus- 
taining Mr  Wotherspoon's  claim  under  appeal,  for 
the  statutory  period  for  doing  so  had  elapised.  The 
Lord  Ordinary  repelled  this  plea,  and  appointed 
intimation  to  be  made  to  Mr  Wotherspoon.  By 
dealing  with  the  matter  in  that  way,  there  would 
be  in  the  field  the  trustee  and  also  Mr  Wother- 
spoon, who  is  said  to  have  a  special  interest  in  the 
judgment  he  had  obtained.  Mr  Wink  has  re- 
claimed Mainst  that  interlocutor.  It  appeared  to 
us  that  the  proper  course  to  adopt  was  to  have 
intimation  made  to  Mr  Wotherspoon  that  he  might 
appear  if  so  advised,  and  accordingly  we  pronounced 
an  order  to  that  effect  before  answer.  He  has 
appeared  and  sisted  himself,  and  we  have  heaid 
counsel  for  him  both  on  the  competency  of  the 
appeal  and  on  the  merits  of  the  question  with  Mr 
Aiarshall.  The  discussion  on  the  merits  raised  a 
question  as  to  the  effect  of  an  inhibition  and  tiie 
nature  and  extent  of  a  claim  of  hypothec.  I 
think  the  first  thing  we  have  to  do  is  to  deal  with 
the  interlocutor  of  the  Lord  Ordinary.  Now,  as 
to  the  first  plea,  we  are  all  of  opinion  that  the 
Lord  Ordinary  did  what  was  right,  and  we  are  of 
opinion,  further,  that  the  plea  is  not  well  founded. 
We  think  the  appellant  did  all  that  was  absolutely 
incumbent  upon  him  under  the  statute  when  he 
brought  his  own  case  here.  If  it  was  necessary  to 
do  more,  it  might  sometimes  be  necessary  to  bring 
appeals  in  regard  to  all  the  creditors  on  an  estate. 
That  is  clearly  not  the  meaning  of  the  statute.  I 
think  that  necessarily  disposes  of  the  respondent's 
2d  and  3d  pleas  also. 

The  Court  accordingly  repelled  the  first  three 
pleas,  and  continued  the  case  (pioad  ultras  in  order 
that  the  parties  miffht  furnish  the  Court  with 
information  in  regard  to  certain  matters  explained 
to  them. 

Counsel  for  Mr  Marshall— Lord  Advocate  and 
Mr  Johnstone.  Agents — Marshall  k  Stewart, 
S.S.C. 

Counsel  for  Mr  Wotherspoon — Mr  Gifford 
Agents— Wotherspoon  &  Mack,  S.S.C. 

Counsel  for  Trustee — Mr  Scott.  Agent — John 
Walls,  S.S.C. 

AIKMAN  v.  AIKMAN. 
Process — Beponing  Note — Competency.     Objection 
to  the  competency  of  a  reponing  note  against  a 
judgment  uy  default  in  not  lodging  issues,  that 
the  interlocutor  orderin^^  the  issues  was  not 
prefixed,  repelled  ;  but  cSserved  that  the  omis- 
sion was  an  irregularity. 
This  was  a  reclaiming  note  against  an  inter- 
locutor assoilzieing  the  defenders  "  in  respect  of 
the  failure  of  the  pursuer  to  lod^  an  issue  or 
issues  in  terms  of  the  preceding  mterlocutor  of 
24th  January  last." 

Marshall,  for  the  defenders,  objected  to  the 
competency  that  the  interlocutor  of  24th  January 
was  not  prefixed  to  the  note  as  well  as  the  inter- 
locutor assoilzieing  the  defenders,  as  required  by 
Act  of  Sederunt,  flth  July  1828,  sec.  110. 

pATnsoir,  for  the  pursuer,  replied  that  what 
was  desiderated  by  the  defenders  was  not  required 
by  the  Act  of  Sederunt ;  at  all  events,  the  want  of 


it  did  not  amount  to  incompetency. 
—-There  is 


The  Lord  Presidbnt- 


is  no  doubt  titiat 
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the  want  of  this  interlocutor  amounts  to  an 
irregularity,  but  I  don't  think  it  creates  inoom- 
petency. 

The  Court  remitted  to  repone  on  payment  of 
expenses. 

Agent  for  Pursuer — William  Maokersy,  W.S. 

Agents  for  Befenders — ^Mackenzie,  Lmes,  & 
Logan,  W.S. 

FATJLDS  V.  EOXBUBGH. 
Partnership  —  Eeeompense  —  ScUary  —  Coua/U  atnd 
Eeckoiung.     Held  by  Lord  Barcaple,  and  ap- 
proved of,  that  a  partner  is  not  entitled  to 
claim  a  salary  on  we  ground  of  recompense 
alone.    H^d  that,  in  a  count  and  reckoning, 
parties  were,  not  .bound  to  state  their  resp|ec- 
tive  claims  in.  detail.     Terms  of  a  record  which 
held  not  exdusiTe  of  a  daim  for  salary  based 
on  agreement. 
The  pursuer  and  defender,  in  the  end  of  the  3rear 
1842,  entered  upon  a  ioint  adventure  for  the  work- 
ing of  a  colliery.     The  defender  took  the  entire 
management  of  the  business  during  the  period  the 
joint  adventure  was  carried  on.     ui  1863  the  pur- 
suer brought  the  present  action,  calling  upon  the 
defender  to  count  and  reckon  with  lum  with  re- 
gard 'to  hb)  intromissions  with  the  property  and 
profits  of  the  concern.      After  a  record  had  been 
made  up  and  closed,  the  Lord  Ordinary  (Baroaple) 
remitted  to  an  accountant  to  make  up  a  stato  of 
accounts.      Before  the  accountant,  the  defender 
claimed  to  retain  a  sum  in  name  of  salary  for  his 
superintendence. 

The  accountant  made  an  interim  report;  to  the 
Lord  Ordinary  with  respect  to  a  variety  of  matters 
which  had  been  disclosed  as  claims  and  otherwise 
before  him. 

When  the  case  came  before  the  Lord  Ordinary, 
both  parties  were  agreed  that  proof  would  require 
to  be  led  with  regard  to  certain  of  the  claims.  The 
defender  asked  to  be  allowed  a  proof  with  regard 
to  his  chum  for  salary.  He  alleged  that,  although 
there  had  been  no  arrangement  made  at  the  com- 
mencement of  the  joint  adventure  with  reeard  to 
salary,  during  the  cnrren<nr  of  the  first  year  uiereof, 
he  and  the  pursuer  had  had  communings  on  the 
subject,  which  had  resulted  in  a  verbal  agreement 
that  he  was  to  be  paid  a  reasonable  remuneration 
for  his  superintendence  and  management  of  the 
business,  and  that  the  amount  of  it  was  to  be  fixed 
according  to  the  usase  in  the  trade.  He  offered  to 
put  in  a  minute  to  this  effect. 

The  pursuer  objected  to  the  defender  being 
allowed  to  prove  the  agreement  alleged,  in  respect 
{!)  the  fact  of  there  having  been  such  was  contra- 
dicted by  his  statements  on  record  ;  and  (2)  that 
the  case  made  on  record  mws  such  as  to  show  that 
he  had  no  legal  claim  for  salary. 

The  portions  of  the  record  fotmded  on  were  as 
follow : — 

* '  Cond.  1 .  About  the  end  of  the  year  1842,  the  de- 
fender, William  Eoxbnxgh,  who  was  then  a  coalmas- 
ter  at  Glenduffhill,  proposed  to  the  pursuer  to  take 
a  joint  lease  of  the  coal  upon  the  lands  of  Greenfield 
as  a  joint  adventure  for  their  mutual  behoof.  To 
this  proposal  the  pursuer  assented.  It  was  part  of 
the  aDrangement  that  the  pursuer  and  defender 
were  to  have  equal  intereste  in  the  concern,  but 
the  defender  was  to  take  the  entire  management 
of  the  working  of  said  colliery  and  sales  of  the 
Qoal  or. other  minerals  put  oul^  and  ^penerally  to 
act  as  mimager  far  behoof  of  the  jomt  ooncem. 
For  such  .maaa^femfint  the  defend^  was  not  to 
receive  any  speoial  mmniueffation  bevoiid  his  into- 
Mrt;  m  tiM-pnfiabi  of  Ae  oonoem,  the  firm  being 


indebted  to  the  pursuer  for  assLStance  and  advice 
given  by  him  at  the  outset  and  throughout  the 
course  of  the  partnership,  and  for  his  influence 
with  the  trade.  No  written  agreement  or  contract 
was  executed  between  the  parties.  The  def ^[ider^s 
counter  statements  are  denied  in  so  far  as  inoon- 
sistent  with  the  pursuer's  statement." 

*'An8.  1.  Admitted  that  in  the  year  1842  the 
pursuer  and  defender  took  a  joint  lease  of  the  coal 
m  the  lands  of  Greenfield  for  the  purpose  of  work- 
ing the  same  in  copartnership  ;  tnat  they  were  to 
be  equally  interested  in  the  profite  and  losses,  and 
that  there  was  no  written  contract.  It  is  also  true 
that  in  point  of  fact  the  defender  took  the  entire 
trouble  and  manaffement  of  the  concern,  but  there 
was  no  understanding  or  undertaking,  and  no  obli- 
gation upon  him  to  do  so,  and  he  cuoms  a  reason- 
able compensation  for  his  services,  and  credit  for 
disbursemento  for  the  necessary  assistance.  Quoad 
ultra  deiDied" 

The  Lord  Ordinary,  while  allowing  the  parties 
a  proof  with  regard  to  certain  other  matters  not 
specially  condescended  upon  on  record,  found  that 
the  defender  had  not  set  forth  any  relevant  or  suf- 
ficient ground  on  which  he  could  be  entitled  to 
charge  or  take  credit  for  a  salary,  and  that  his 
claim  for  such  fell  to  be  disallowed  in  the  account- 
ing. His  Lordship  added  a  note,  in  which  he  ex- 
plained the  grounds  of  his  judgment,  the  portions 
of  which  applicable  to  this  matter  are  as  follow  : — 

"-ATofe.— The  pursuer  pressed  for  a  judgment 
on  the  relevancy  and  l^gal  merite  of  the  defender's 
claim  for  salary.  In  an  action  of  count  and  reckon- 
ing of  this  kind,  in  which  the  record,  especially  on 
the  part  of  the  defender,  is  naturally  in  very 
ffeneral  terms,  and  bears  little  reference  to  the 
details  of  the  accounting,  the  Lord  Ordinary  would 
not  have  been  disposed  to  treat  this  as  a  mere 
question  of  relevancy  of  averment,  it  the  defender 
had  stated  that  he  had  other  grounds  for  the  claim 
besides  those  indicated  on  record ;  as,  for  instance, 
that  the  salary  was  regularly  placed  to  his  credit, 
or  entered  as  drawn  by  him  in  the  books  of  the 
concern.  But  the  defender  does  not  allege  that 
he  has  any  ground  for  this  claim  beyond  what^  is 
set  forth  m  record,  viz.,  that  he  took  the  entire 
trouble  and  management  with  no  understanding  or 
undertaking  and  no  obligation  upon  him  to  do  so. 
It  is  upon  this  ground  alone  that  he  claims  a  rea- 
sonable compensation  for  his  services.  The  Lord 
Ordinary  thmks  that  such  a  daim  is  contrary  to 
weU-established  principle  in  the  law  of  partner- 
ship. A  partner  is  not  entitled  to  a  salary  for  his 
trouble  in  managing  the  business  on  the  mere 
ground  of  recompense ;  and  it  will  not  entitle  him 
to  claim  a  salary  on  that  ground  that  he  has  had 
the  sole  management.  The  Lord  Ordinary  is  of 
opinion  that  such  a  claim  must  be  rested  upon 
specified  grounds  of  express  or  implied  agreement, 
and  that  such  agreement  cannot  oe  inferred  from 
the  mere  circumstance  of  one  partner  having  taken 
the  sole  management." 

Against  this  interlocutor  the  defender  redalmed, 
and  asked  to  be  allowed  a  proof  with  regard  to  the 
salary,  and,  if  necessary,  that  the  record  should 
be  allowed  to  be  amended  or  a  minuto  to  be  given 
in  in  reference  thereto. 

After  hearing  counsel,  their  Lordships  recalled 
the  Lord  Ordinaiy's  interlocutor  in  so  far  as  it 
dealt  with  the  dami  for  salary,  and  before  answer 
allowed  the  defender  the  proof  asked,  reserving 
allquestions  as  to  expenses. 

Their  Lordships  held  that  there  was  a  consider- 
able difference  between  actions  of  count  and 
psckoning  and  other  actions  in  regard  to  what  was 
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TC(|nired  to  be  Btsted  on  record  —  that  it  was 
natW  neoessaiy  nor  expedient  that  the  claims  of 
parties  should  be  set  f ortl^  in  detail,  and  that  it 
WIS  not  necessary  to  read  the  portions  of  the  re- 
eord,  founded  on  by  the  pursuer  as  excluding  the 
claim,  in  so  strict  a  way  as  to  give  them  such 
eflfect,  and  that  they  were  tO  be  r^  in  the  light 
of  thorn  to  which  they  were  an  answer.  Their 
Lordships  expressed  their  concnirence  with  the 
views  of  the  Xiord  Ordinary  upon  the  (daims  of 
putners  to  renroBeration  for  services,  and  the 
fronnds  on  which  such  must  be  based. 

Judgment  accordingly. 

Counsel  for  the  Pnnoer— Mr  Gifibrd  and  Mr 
Orr  Pkterson.     Agents-J.  &  A.  Peddie,  W.S. 

Counsel  for  the  Defender— Mr  Shand  and  Mr 
MseLeuL    Agent— W.  Mitch^  S.S.G. 


Friday^  Feb.  15. 
FIRST  DIVISION. 

PET. — MACKENZIE  OR  BRODIE. 
Judicial  Factor— Pariah  Minister.  The  Court  will 
not  appoint  a  parish  minister  a  judicial 
factor. 
ProcesB-'PetiHon,  When  an  estate  is  small,  the 
appointment  of  a  factor  and  authority  to  make 
up  titles  may  be  asked  in  one  petition. 

llus  petition  for  the  appointment  of  a  judicial 
factor  was  reported  by  Lord  Mure  (1)  because  the 
person  proposed  to  be  appointed  was  a  parish 
minister;  and  (2)  because  the  petition  for  the 
appointment  contsined  also  a  prayer  for  authority 
to  make  up  titles  to  certain  heritable  subjects. 
His  Lordship  stated  that  the  Court  were  not  in 
Toe  to  s^point  parish  ministers  to  such  an  office ; 
ud,  in  regard  to  the  second  point,  that  although 
sn  application  for  authority  to  make  up  titles  was 
generally  the  subject  of  a  separate  application, 
there  were  cases  in  which  it  had  been  neld  com- 
petent, as  the  estate  was  small,  to  combine  it  with 
the  application  for  the  factor's  aroointment. 

BiwoB,  for  the  petitioner,  ated  Kirk,  14  S. 
8li  and  Campbell,  12  D.  913,  as  cases  in  which 
parish  ministers  had  been  appointed.  The  estate 
was  trifling,  and  the  minister  would  act  without 
remuneration. 

The  Court  expressed  their  unwillingness  to  mul- 
tiply precedents  for  appointing  parish  ministers, 
and  another  person  was  accordingly  suggested  and 
appointed.  In  re^pard  to  the  other  point,  they 
thought  that  in  this  case  the  appointment  and  the 
authority  to  make  up  titles  might  be  granted 
under  ^e  same  application. 

Agents  for  Petitioner— G.  k  J.  Bmny,  W.S. 


Saturday,  Feb.  16. 
FIRST    DIVISION. 

MACKAT  V.  M*OULLOCH. 
Procen—Redakning  Note— Lodging^ A.  8,  24<A 
Dec.  1838.  A  reclaiming  note  against  an 
interlocutor  refusing  a  note  of  suspension 
most  be  marked  as  lodged  by  the  clerk  to 
the  process  within  fourteen  days. 

This  was  a  reclaiming  note  assinst  an  interlocu- 
tor pronounced  in  the  Bill  Cnamber  refnsinff  a 
aote  of  suspension.  It  had  been  boxed  and  marked 
is  boxed  within  the  reclaiming  days,  but  it  was 
Mi  prssentad  to  the  ol«rk  of  the  process  to  be 


marked  as  lodged  until  after  they  had  expired. 
The  clerk  having  refused  to  receive  it, 

W.  N.  M'Larbn,  for  the  reclaimer,  moved  the 
Court  to  allow  it  to  be  received. 

MacLxak,  for  the  respondent,  objected. 

The  Act  of  Sederunt  24th  Dec.  1838,  sec.  5, 
provides,  in  regard  to  reclaiming  notes  of  the  kind 
in  question,  that  they  ''shall  m  intimated  to  the 
agent  of  the  opposite  party  and  derk  of  the  bills, 
and  in  time  of  session  be  duly  marked  and  boxed 
within  fourteen  days  from  tibe  date  of  the  inter- 
loentor  reclaimed  against." 

The  Court  had  no  doubt  that  the  marking  re- 
lerred  to  in  the  Act  of  Sederunt  was  the  maAing 
by  the  clerk  to  the  process,  and  that  the  marking 
by  the  boxing  deik  did  not  satisfy  the  provision. 
Tney  therefore  refused  to  write  on  the  reclaiming 
note. 

Agent  for  Redaimep— J.  M.  Macqueen,  S.S.C. 

Agent  for  Bespondent— John  Boss,  S.S.C. 


HOUSE  OF  LOESS. 


Monday,  Feb.  11. 

LOBD  ADVOCATE  V.  HUNT. 
(In  Court  of  Session,  3  Macp.  426.) 
Property^Bounding  Charter—Barony — Part$  ofnd 
Pertinents — Prescriptive  Possession.     In  an  ac- 
tion to  have  it  declared  that  the  ruins  of  the 
Boyal  Palace  of  Dunfermline  and  the  ground 
on  which  they  stand  belong  to  the  Crown,  the 
defender  plesided  prescriptive  possession  fol- 
lowing upon  a  boundiuK  charter,  or  otherwise 
upon  a  barony  title  wiui  parts  and  pertinents. 
Held  1.  (affl  Court  of  Session)  that  the  ground 
claimed  was  not  embraced  within  the  boundary 
title;  and  2.  (rev.  Court  of  Session)  that  al- 
thoufih  the  defender  had  been  in  possession 
for  the  requisite  period,  it  was  not  proved  that 
he  had  possessed  the  subject  as  a  part  and 
pertinent  of  the  barony. 
This  is  an  appeal  from  an  interlocutor  of  the 
First  Division  of  the  Court  of  Session,  assoilzieing 
the  respondent  from  the  conclusions  of  a  summons 
in  an  action  nused  against  him  by  the  Lord  Advo- 
cate on  behalf  of  the  Commissioners  of  her  Ma- 
jesty's Woods  and  Forests.     Those  conclusions 
were  to  the  e£fect  that  it  should  be  found  and 
declared  that  Mr  Hunt  had  no  l^al  right  or 
title  to  certain  pieces  of  land  enumerated  and  de- 
scribed in   the    summons,    and    situate    in   the 
vicinity  of  the  Abbey  of  Dunfermline.      The  only 
conclusion,  however,  ultimately  persisted  in  was 
that  whidi  related  to  the  piece  of   ground  on 
which   stand    the   ruins   of   the    royal   palace. 
The   abbey  or  monastery  of   Dunfermline   had 
very  extensive  proi)erties,  which  were  partly  ap- 
propriated to  tne  Crown  and  partly  inade  over 
to  pivate  families.     The  lordship  of  Dunfermline, 
which  appears  to  have  included  the  royal  palace, 
was  annexed  to  the  Orown  by  the  Act  1G93,  c.  189. 
In  the  year  1689,  James  V I.,  on  his  marriage, 
made  a  grant  of  the  lordship  to  Queen  Anne  of 
Denmarl^  which  was  confirmed  hv  Parliament  by 
the  Act  1593,  c.  190.    A  second  charter  of  the 
lordship  was  granted  by  the  King  in  1593,  in  favour 
of  Queen  Anne  and  the  heirs  lawfully  procreated, 
or  to  be  procreated,  of  the  marriage  between  her 
and  the  King,  whom  failing,  to  the  King's  heirs 
andsncoessors  whataonever  to  the  Crown  of  Scot- 
land ;  and  tiiis  charterwto  ratified  by  Parliament 
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in  1612.  By  charter  dated  15th  February  1596, 
Queen  Anne,  with.consent  of  the  King,  appointed 
Lord  Urquhart,  President  of  the  Court  of^Seaaion, 
and  afterwards  Earl  of  Dunfermline,  and  his  heirs 
male,  to  be  keepers,  guardians,  or  oonstables  of 
palace  and  adjacent  edifices,  and  assigned  the 
teinda  of  Masterton  and  PitUver  as  the  fee 
for  the  office.  This  charter,  which  was  ratified 
by  Parliament  in  1606,  recites  that  her  Majesty 
had  received  fnll  investiture  of  the  whole  mo- 
nastery  and  palace  adjoining,  with  the  whole 
buildings,  ^[araens,  and  orch^*ds  situated  with- 
in the  precincts  of  the  monastery,  and  the  ob- 
ject of  the  appointment  is  declared  to  be  the 
preservation  of  the  palace  in  sufficient  repair. 
The  charter  contains  a  precept  for  infefting 
the  keeper  in  his  office  by  delivering  to  him 
the  key  of  the  palace.  By  another  charter, 
dated  in  1596,  which  was  also  ratified  by  Parlia- 
ment by  the  Act  passed  in  1606,  Queen  Anne 
conferr^  on  the  Ean  of  Dunfermline  the  office  of 
heritable  bailie  of  the  lordship  and  regality  of 
Dunfermline.  The  heritable  office  of  constable  or 
keeper  of  the  palace,  and  that  of  bailie  and  justi- 
ciary of  the  lordship  and  regality,  were  apprised 
or  adjudced,  and  passed  from  the  EaSi  of  Dunferm- 
line to  the  Earl  of  Tweeddale,  by  a  decree  of  ap- 
prising, dated  4th  May  1665,  which  was  followed 
by  a  Crown  charter,  dated  12th  February  1669. 
After  the  death  of  Queen  Anne,  Prince  Charles 
(afterwards  Charles  I. )  succeeded  to  the  lordship 
of  Dunfermline,  and  obtained  a  precept  from 
Chancery  as  heir  of  his  mother,  unaer  which  he 
was  infeft,  conform  to  sasine  in  his  favour,  dated 
the  6th  and  recorded  the  27th  July  1619.  Charles 
II.,  who  succeeded  his  father,  appears  to  have 
been  the  last  sovereign  who  personally  occupied 
the  palace,  having  resided  in  it  in  August  1650, 
when  he  subscribed  the  famous  "Dunfermline 
Proclamation,"  in  which  he  professed  to  adhere  to 
both  covenants.  From  the  account  it  is  obvious 
that  the  palace  and  adjacent  ground  belong  to  her 
Majesty  as  crown  property,  unless  it  can  be 
shown  that  they  have  been  alienated  to,  or  ac- 
quired by,  some  other  person  under  a  sufficient 
legal  title.  Mr  Hunt  maintains  his  claim  on  two 
distinct  grounds.  In  the  first  place,  he  maintains 
that  beholds  an  express  title  to  the  ground  on 
which  the  palace  stands  and  adjacent  thereto, 
under  a  contract  of  excambion  between  the  Mar- 
quess of  Tweeddale  and  Arthur  Forbes,  dated 
April  1730,  which  conveys  to  the  latter  "all 
and  haill  that  piece  of  ground,"  bounded  in  a  cer- 
tain manner.  The  Judjges  in  the  Court  below 
were  unanimously  of  opinion  that  the  palace  was 
not  included  within  tae  boundaries  mentioned. 
Mr  Hunt,  in  the  second  place,  maintains  that  he 
has  acquired  a  good  prescriptive  title  to  the  palace 
and  grounds  by  possessing  the  same  for  more  than 
forty  years,  as  part  and  pertinent  of  the  barony  of 
Pittencrieff.  A  proof  was  led  for  both  parties,  and 
its  effect  was  to  establish  that  for  a  much  longer 
period  than  forty  years  the  ground  upon  which  the 
ruins  stand  has  been  endos^  as  part  of  the  policy 
grounds  of  Pittencrieff  House,  and  that  access  to 
the  ruins  was  only  to  be  obtained  by  permission  of 
Mr  Hunt  or  his  predecessors.  Parties  having  been 
fuUy  heard,  the  Lord  Ordinary  (Mackenzie)  pro- 
nounced an  interlocutor  finding  that  Mr  Hunt  nad 
no  legal  title  to  the  ground  libelled.  Mr  Hunt 
thereupon  reclaimed  to  the  First  Division  of  the 
Court,  and  their  Lordships,  on  the  31  st  January 
1865.  pronounced  the  interlocutor  appealed  from, 
by  which  they  find  that  for  more  than  forty  years 
preceding  the  date  of  the  summons,  Mr  Hunt  and 


his  predecessors,  in  virtue  of  their  titles  by  charter 
and  sasine  to  the  lands  and  barony  of  Pittencrieff, 
with  parts,  pendicles,  and  universal  pertinents  of 
the  same,  have  possessed  and  enjoyed  as  their  own 


exclusive  property  the  ground  libelled  as  part  and 
pertinent  of  the  said  lands  and  barony. 

Lord  Deas  dissented. 

The  pursuer  having  appealed. 

The  Attornet-Gensral  (Sir  Hugh  Cairns), 
Anbersoit,  Q.C.,  and  T.  Ivort,  aisued  :— It  was 
observed  by  Lord  Curriehill  that  tiae  palace  had 
been  disannexed  from  the  Crown,  and  could  not 
therefore  be  Crown  property.  The  dominium  utile, 
had  been  given  to  Queen  Annc^  but  the  domxninm 
directum  remained  in  the  Emg,  and  when  the 
owner  of  the  first  came  into  possession  of  the 
second,  then  the  land  became  agam  crown  property. 
The  limitation  in  the  present  case  was  to  the  heirs 
of  the  marriage,  with  remainder  to  the  heirs  of 
the  King  whomsoever  to  the  Crown  of  Scotland. 
The  attoinders  of  1688  or  of  1745  had  the  effect  of 
extinguishing  the  right  of  the  heirs  of  the  marria^ 
and  of  causmg  the  property  to  revert  to  the 
Crown.  It  was  thus  clear  that  unless  the  respond- 
ent could  show  that  the  property  had  been  validly 
acquired  by  him,  it  still  remained  in  the  Crown. 
Crown  rights  rec^uired  no  seisin,  there  being  no 
superior  to  grant  mfeftment.  (Menzies'  Lectures, 
p.  812).  Now,  the  claim  made  by  the  respondent 
was  founded,  first,  on  the  contract  of  excambion 
in  1730.  The  onu$  lay  upon  him  to  show  that  the 
palace  was  within  the  boundaries  specified,  which 
he  had  entirely  failed  to  do.  It  was  the  unani- 
mous opinion  of  the  Judges  that  he  had  not  only 
failed  to  do  so,  but  that  the  palace  was  actually 
not  within  the  boundaries.  That  was  the  only 
title  set  out  on  the  record,  and  on  failing  to  esta- 
blish it  the  respondent's  case  feU  to  the  ground. 
The  second  title  set  up— namely,  the  barony  title 
— ^was  not  pleaded  ;  but,  on  the  assumption  that 
the  respondent  could  set  it  up,  then  it  was  incum- 
bent on  him  to  prove  possession  for  forty  yean 
upon  a  feudal  title.  The  feudal  title  founded  on 
in  the  record  was  the  contract  of  excambion, 
which  did  not  include  the  palace.  The  Pitten- 
crieff barony  title  dated  so  far  back  as  1538, 
while  in  1596  the  Earl  of  Dunfermline  was  ap- 
pointed constable  of  the  palace.  The  title-deeds 
of  the  Marquess  of  Tweeddale  also  showed  that 
subsequent  to  1730  the  palace  was  a  landmark 
used  to  describe  the  boundaries  or  situation  of 
different  properties.  It  was  therefore  most  im- 
probable tnat  it  would  be  conveyed  in  any  such 
mdefinite  maimer  as  that  "piece  of  ground,"  or, 
in  fact,  in  any  other  way  than  by  expressly  nam- 
inff  it. 

Sir  BouKDBLL  Palmer,  Q.C.,  and  Lbb,  for  the 
respondent,  argued — The  purpose  of  the  Scotch 
Prescription  Statute  of  1617,  c.  12,  was  the  quiet- 
ing of  titles,  as  was  that  of  all  statutes  of  limita- 
tion. That  statute  was  to  be  liberally  construed, 
insomuch  that  even  if  the  original  title  were  a  bad 
one  the  forty  years  would  remedy  the  defect. 
Evidence  of  forty  years*  possession  as  part  and 
pertinent  constituted  a  habile  title.  Possession 
had  two  effects — confirmation  and  interpretation. 
A  man  may  ascribe  his  possession  to  one  title  or 
other  according  to  the  mode  of  dealing  with  it. 
There  was  not  a  single  case  in  the  law  of  Scotland 
in  which  a  man  luving  forty  years*  possession 
under  such  circumstances  as  the  present  had  been 
evicted.  Ross'  Leading  Cases,  p.  338 ;  Duke  of 
Buccleuch  v.  Cumming  ;  Forbes  v.  livinntone,  p. 
351  ;  Lord  Advocate  v.  Graham,  p.  357 ;  i>>un- 
toss  of  Moray  v.  Wemyss,  p.  441 ;  £arl  of  Fife  r. 
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Cumming,  p.  445.  In  the  present  case  there  was 
{KMsesmon  lor  more  than  forty  jears,  and  no  ez> 
planation  of  that  possession  possible  bat  that  of 
tts  being  as  part  and  pertinent  of  the  barony,  and 
tkiere  was  no  competition  of  titles.  The  cases  of 
the  Dake  of  Montrose  v.  Mackenzie  (10  D.  896) 
sad  Lord  Advocate  v.  Sinclair  (3  Macp.,  981) 
■howed  thai  forty  years'  possession  oonatitnted  a 
kabOe  title  where  it  was  possible  to  attribute  pos- 
wasion  to  some  title.  The  authorities  relied  on  by 
the  iqppellant  had  no  application  whatever  to  the 
present  ease.  There  was  nothing  to  prednde  the 
respoadent  from  setting  op  the  Mkrony  title.  His 
tituas  were  habile  and  sufficient  to  enable  him  to 
maintain  a  prescriptive  title  to  the  subjects  in  dis- 
pttto ;  and  ne  and  his  predecessors,  by  virtue  of 
their  charters  to  the  lands  and  barony  of  Pitten- 
erie£^  with  parts  and  pertinents,  had  possessed  the 
sabjects  without  interruption  from  time  imme- 
morial, and  for  upwards  of  forty  years,  as  parta 
and  pertinents  of  the  lands  and  liarony. 

The  aripunent  took  place  in  July  and  August 
Uit,  and  judgment  was  given  to-day. 

LoBD  Chakckllor  (Ghelmsford)~My  Lords— 
llie  leaned  Judges  in  Scotland  having  been  divided 
in  their  opinions  npon  this  case,  it  may  well  be  sup- 
posed to  be  attended  with  some  difficulty,  andfl 
have  felt  it  necessary  to  consider  it  with  veiy  dose 
aod  careful  attention. 

The  difference  between  theEnglish  and  the 
Sootdi  law  of  prescription  rendora  those  who 
are  principally  versed  m  English  law  very  liable 
to  err  in  r^arain^  the  case  under  the  influence  of 
their  En^^ish  notions  npon  the  subject.  I  have 
endeavoured  to  fotad  my  judf^ment  against  the 
effect  of  this  prejudice,  and  beheve  that  the  con- 
clnsiiHL  at  which  I  have  arrived  is  in  strict  con- 
formity with  the  law  of  Scotland. 

This  suit  was  instituted  by  the  Lord  Advocate 
OB  behalf  of  the  Crown,  and  was  originally  an 
action  of  reduction  and  declarator  impeaching  the 
respondents  title  to  a  larger  portion  of  ground 
than  was  afterwards  the  subject  of  dispute.  In 
the  pn^gress  of  the  litif^tion  the  claim  was  limited 
to  haTing  it  found  and  declared  that  the  defender 
(the  respondent)  "  had  no  legal  right  or  title  to  the 
Boyal  Palace  of  Dunfermline,  or  ruins  thereof,  or 
groond  whereon  the  same  is  situated,  and  imme- 
diately adjacent  thereto,  lying  between  the  walk 
or  road  on  the  south  of  the  said  ruins,  running 
down  to  the  Heugh  Mills  on  the  one  side,  an9 
Monastery  Street  and  St  Catherine's  Wynd  of 
Dnnfermline,  or  Eing's  Highway,  on  the  other 
side." 

The  defender's  statement  of  &cts  which  applied 
to  the  original  claim  of  the  Crown  before  its  re- 
striction to  the  subject  just  mentioned,  alleged — 
"  That  the  whole  ground  described  in  the  sum- 
mons formed  part  of  the  policy  grounds  of  the 
dflfeoder,  and  had  formed  part  of  the  PoUcy 
groonds  of  his  predecessors,  proprietors  of  ritten- 
crieff;  from  time  immemorial,  at  least  for  much 
more  than  forty  years  before  the  institution  d 
the  action.  They  had  been  possessed  and  enjoyed 
by  the  defender  and  his  {ffedecessors  under  the 
titles  to.  the  said  subjects  and  under  express  title, 
er  M  parts  and  pertinents  of  the  lands  and  barony, 
daring  that  period,  as  their  own  private  pro- 
perty, and  exclusive  of  any  possession,  use,  or  en- 
joyment of  any  other  par^.^'  By  another  state- 
ment the  defender  aueged  that  the  portion  of 
ground  on  which  the  ruins  of  the  palace  stood  was 
•pedaUy  described  in  the  titles  as  '*  All  and  whole 
thai  piece  of  ground  lying  above  the  Tower  Bum 
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of  Dunfermline,  bounded  by  the  bum  on  the  south 
and  west,  the  Tower  Biidgd  and  highway  leading 
from  the  Tower  Bridge  to  the  Heugh  Mills  on  the 
north,  and  the  Heugh  Mills  Kims  on  the  east." 
And  he  further  allegM,  that  he  and  his  predeces- 
sors had,  under  their  said  titles,  used,  exerdsed, 
and  enjoyed,  in  regard  to  the  ground  in  question, 
during  ffreatly  more  than  forty  yean  before  the 
date  of  the  action,  eveiy  act  of  ownership  of 
which  such  a  subject  was  capable,  and  that  all 
the  subjects  are  embraced  in  the  Crown  charter 
granted  in  1815  to  the  deceased  James  Hunt,  or 
m  the  charter  of  oonflrmation  and  sale  by  the 
Marquees  of  Tweeddale  which  is  connected  with 
prior  titles.  In  particular,  the  ground  induding 
the  ruins  of  the  palace  is  embraced  in  the  Crown 
charter  and  convejred  as  follows — "Totam  et 
int^gram  illam  petiam  terrse  jacentem  supra 
Towerbum  de  Dunfermline  que  erat  dispodta  per 
Joannem  Marohidnem  de  Tweeddale  diotb  Arthur 
Forbes  in  permutatione  et  ezcambio  pro  tenia  de 
ShillinghilL" 

It  was  objected  on  the  part  of  the  appellant, 
that  it  was  not  competent  to  the  defender  to  plead 
alternatively  a  fort^  yean*  possession undera  spedal 
title,  and  a  possession  as^part  and  pertinent  of  the 
baronv  of  Pittencrieff,  for  thus  (it  was  said)  he 
would  be  entitled  to  prove  lus  right  to  possession 
under  both  titles.  It  would  m  more  correct  to 
say  that  it  enaJi>led  him  to  ascribe  his  possession 
to  dther  title.  And  all  the  Judm  were  of  opi- 
nion that  this  alternative  mode  of  defending  him- 
self was  unobjectionable.  It  may  be  observed 
that  the  pleas  in  law  of  the  defender,  which  under 
the  nth  section  of  the  Scotdi  Judicature  Act,  6th 
Geo.  IV.,  chapter  120,  are  to  be  held  as  the  sole 
ground  of  action  or  defence  in  point  of  law,  state 
separatdy  and  distinctly  and  not  alternatively  the 
express  conveyance  by  description  of  boundaries, 
and  the  possession  as  part  and  pertinent  of  the 
barony  of  Pittencrieff. 

The  case,  however,  is  narrowed  down  to  the 
latter  ground  of  defence,  for,  according  to  the 
opinion  of  all  the  Judges,  the  richt  founded  on  the 
special  title  is  entirely  out  of  uie  question.  The 
portion  of  ground  mentioned  in  the  defender's  5th 
statement  of  facts,  and  in  his  9th  statement,  al- 
leged to  be  embraced  in  the  Crown  Charter,  and 
described  as  disponed  by  the  Marquess  of  Tweed- 
dale  to  Arthur  Forbes  in  exchanffe  for  the  lands  of 
Shillinghill,  was  so  exchanged  by  a  contract  of 
excammon  between  the  parties  in  1730.  In  this 
deed  the  ground  is  described  as  "All  and  haill 
that  piece  of  ground  lying  above  the  Tower  Bum 
of  Dunfermline,  bounded  by  the  said  bum  on  the 
south  and  west,  the  Tower  Bridge  and  the  high- 
wav  leading  from  the  Tower  Bricu;e  to  the  Heugh 
Mills  on  the  north,  and  the  Heugh  Mills  Eitds  on 
the  east.*'  By  a  subsequent  deed  of  disposition 
by  Arthur  Forbes  and  John  Lumaden  to  Captain 
Archibald  Grant,  dated  dOth  December  1761,  it 
appean  dearly  that  the  piece  of  ground  so  ex- 
changed by  the  Marquess  of  Tweeddale  could  not 
have  comprehended  the  ground  on  which  the 
Palace  of  Dunfermline  stoocL  This  palace  ground 
is  within  the  lordahip  of  Dunfermline,  but  in  the 
disposition  last  mentioned  the  exchanged  ground, 
unaer  the  same  description  as  in  the  contract  of 
excambion,  is  (with  another  piece  of  ground  there- 
in described)  stated  to  be  "proper  nart  and 
pertinent  of  the  lands  and  tenandry  of  (irange  of 
Dunfermline,  belonging  to  John,  Marquess  of 
Tweeddale. "  There  can  be  no  doubt  that  the  piece 
of  ground  exchanged  for  Shillinghill  is  that  which 
is  coloured  light  green  on  the  plan,  and  which  is 
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Mp{tf«ted  from  the  ground  in  dispato  by  the  road 
ruiming  down  to  the  Heaoh  MiliB. 

It  is  thus  shown  that  tne  only  title  npon  which 
the  respondent  can  found  himself  is  the  possession 
of  the  ground,  upon  which  the  ruins  of  the  palace 
stand,  lor  forty  years,  as  part  and  pertinent  of  the 
barony  of  Pittencrieff.  Of  the  possession  of  the 
groitfid  for  more  than  the  requisite  number  of 
years  there  is  no  doubt ;,  and  the  only  question  is 
whether  tiie  respondent  can  show  a  habile  title  to 
which  that  possession  can  be  lawfully  ascribed. 

The  statute  respecting  prescription  of  heritable 
rights  passed  in  tne  Parhament  of  1617,  chanter 
12,  "  statutes  and  declares  that  whosoever  his  Ma- 
jesty's Uc«es  their  predecessors  and  authors  hare 
brooked  heretofore,  or  shall  hap|>en  to  brook  in 
time  coming,  by  themsdves,  their  tenants,  and 
others  having  weir  rights,  their  lands,  baronies, 
annual  rents,  and  other  heritages  by  virtue  of 
their  heritable  inf eftments  made  to  tnem  by  his 
Majesty  or  others  their  superiors  and  authors,  for 
the  space  of  forty  years  continually  and  tog^ether 
following  and  ensuing  the  date  of  their  said  in- 
feftments,  and  that  peaceably  without  any  lawful 
interruption  made  to  them  therein  during  the 
said  space  of  forty  years,  that  such  persons, 
their  heirs  and  successors,  shall  never  be  troubled, 
pursued,  nor  inquieted  in  the  heritable  right  and 
property  of  their  said  lands  and  heritages  fore- 
saia  by  his  Majesty  or  others  their  superiors 
and  authors,  their  heirs  and  successors,  nor  by 
any  other  person  pretending  right  to  the  same 
by  virtue  of  prior  infeftments,  public  or  pri- 
vate, nor  upon  no  other  ground,  reason,  or  argu- 
ment competent  of  law  except  for  falsehood,  pro- 
viding they  be  able  to  show  and  produce  a  charter 
of  the  said  lands  and  others  foresaid  granted  to 
them  or  their  predecessors  by  their  said  supenors 
and  authors  preceding  the  entry  of  the  said  forty 
years*  possession,  with  tiie  instrument  of  sasine 
foUowinfi;  thereupon,  or  where  there  is  no  charter 
extant  that  they  show  and  produce  instruments  of 
sasine  one  or  more  continued  and  standing  to- 
gether for  the  said  space  of  forty  years,  either  pro- 
ceeding upon  retours  or  on  precepts  of  dar^  con- 

I  have  stated  the  statute  thus  fully  in  order  to 
show  with  more  clearness  what  is  the  possession 
which  is  meant  to  be  protected.  It  is  a  possession 
which  must  begin  with  a  title,  and  in  tiie  words 
of  the  statute,  must  continue  '*for  the  space  of 
for^  years  continually  and  together,  foUowing 
and  en  suing  the  date  of  the  infeftments.*'  The 
title  under  which  the  possession  commenced  may 
have  been  an  infirm  and  invalid  one,  but  if  the 
party  can  show  that  he  has  possessed  the  subject 
of  the  infeftment  for  forty  years,  he  is  safe  from 
all  future  interruption,  so  the  subject  claimed 
need  not  be  expressly  mentioned  in  the  charter, 
but  may  be  comprehended  within  the  terms 
"parts  and  pertinents.**  But  in  such  a  case  it 
will  not  be  sufBdent  to  prove  that  the  allied 
pertinent  has  been  occupied  with  the  principal 
subject ;  it  must  be  occupied  as  belonging  to  such 
subject,  for,  when  the  statute  says  that  the  parties 
must  be  "  able  to  show  and  produce  a  charter  of 
such  lands  and  others  foresaia  granted  to  them,'*  it 
r  seems  dear  that  something  more  is  necessary  to 
be  proved  than  a  joint  possession  of  the  prmdpal 
subject  of  the  charter  with  that  which  is  allied 
to  be  part  of  or  pertinent  to  it. 

Some  objections  were  made  on  the  part  of  the 
appellant  to  the  possibility  of  the  sround  in  dis- 

fute  being  part  and  pertinent  of  the  barony  of 
ittencrieff. 


It  was  said,  in  the  first  place,  that  the  diseon- 
tiffuity  of  it  tiom.  the  barony  rendered  it  incapable 
of  becoming  pertinent.  As  far  as  I  understand  the 
map,  the  ground  in  dispute  in  no  part  touches  the 
barony  of  Pittencrieff,  unless  Mr  Hunt's  carden  is 
part  of  the  barony.  If  it  is  not,  but  only  a  con- 
tinuation of  Tower  Hill,  which  is  certainly  no  nart 
of  the  barony,  then  the  ground  is  separated  from 
the  barony  of  Pittencri^  by  the  lonff  strip  of 
ground,  coloured  tight  green,  which  has  been 
shown  to  be  the  excambM  lands.  Now,  I  ouite 
agree  that,  whether  the  intermediate  land  which 
separates  a  piece  of  ground  from  a  barony,  of 
which  it  is  claimed  to  be  part  and  pertinent,  be- 
longs to  a  different  owner,  or  to  the  same  oinier, 
a  mfferent  title  is  quite  immaterial.  But  it  is 
clear  from  the  text  writers,  and  also  upon  the 
authority  of  decided  cases,  that  discontiguity  is 
no  objection  to  a  subject  becomjog  part  and  per- 
tinent, even  where  it  is  included  in  the  titles  of 
another  party.  Of  course,  in  such  cases  the  nrtnui 
facie  presumption  will  be  against  the  claim,  but  it 
will  be  overcome  by  sufiioient  evidence. 

Another  objection  urged  by  the  appellaat  was 
that  the  subject  claimed  by  the  re^Kindent  is  a 
royal  palace,  which  cannot  be  prescribed  for 
a^unst  the  CrowxL  It  is  denied,  on  the  part  of 
the  respondent,  that  it  ever  was  a  royal  palace. 
But  it  appears  to  me  that  the  view  of  tne  iqipeUaiil 
is  the  more  correct  one. 

The  lordship  of  Dunfermline,  in  which  the 
palace  and  ground  adjacent  was  included,  belonged 
originally  to  the  monastery  of  Dunf  ennline,  and 
was  annexed  to  the  Crown  on  the  dissolution  of 
that  monastery  in  1593.  The  lordahm  waa.  after- 
wards granted  by  Kinff  Jam^  to  his  Queen,  Anns 
of  Denmark,  and  the  heirs  <j  the  marriage,  whom 
failing,  to  the  King's  heirs  and  suooeaoora  in  the 
Crown  of  Scotland.  Charles  L,  when  Prince  of 
Wales,  was  infeft  as  heir  of  the  marriage ;  but, 
when  he  came  to  the  throne,  it  must  have  been 
considered  that  the  dominium  utile  of  the  lordship 
became  consolidated  with  the  superiority  belong- 
ing to  the  Crown,  for  thencefortii  it  appears  to 
have  been  r^^arded  as  Crown  property.  Perhaps 
the  best  proof  of  this  is,  that,  after  the  devolution. 
King  William  and  Queen  Maij,  with  consent  o£ 
ParUament,  granted  a  tack  of  the  lordship  and 
regality  of  Dunfermline ;  and  in  the  dispositive 
clause,  after  the  general  words,  there  is  added, 
«  which  may  pertain  or  are  known  to  pertain  to 
their  Majesties,  or  to  their  royal  grandfather,  as 
lord  of  the  said  regality  and  lordship  of  Dunfeim- 
ling,  by  any  manner  of  way,  or  which  did  ever  at 
any  time  by  gone,  pertain  to  their  Majesties* 
dearest  grandmother,  as  lady  of  Dunf ermlmg,  or 
to  KiujB^  James  VI.  of  blessed  memory,  by  any 
Acts  of  Parliament  or  otherwise  howsoever  or  to 
the  abbots'  convent,  and  monastery  thereof  of  old.  ** 
But  aaanming  that  the  ground  in  dispute  was  nUer 
regaHa,  it  does  not  appear  to  me  that  this  would 
be  any  conclusive  obiection  to  the  respondent's 
prescriptive  claim,  although  it  might  render  proof 
of  it  much  more  difiicult.  It  was  quite  competent 
to  the  Crown  expressly  to  have  annexed  the  piece 
of  ground  on  which  the  palace  stood  to  the  barony 
of  Pittencrieff  upon  its  creation,  but  I  very  much 
doubt  whether  property  of  the  Crown  conJd  pass 
under  the  general  words  of  ' '  parts  and  pertinents  ** 
to  a  principal  subject  with  wluch  it  had  never  besB 
previously  connected.  But  waiving  the  considen- 
tion  of  this  point,  and  assuming  the  right  of  the 
respondent  to  prescribe  against  the  (>own,  and 
considerinxr  the  respondent  s  title  to  the  banmy  of 
Pittencrieff  as  the  only  habile  title  upon  which  his 
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dsm  can  be  fovndad,  I  pnwoBd  to  examine  the 
diffsrenfe  eharten  and  instromeiit*  relating  to  that 
butmy,  10  far  as  they  bear  upon  the  eneation  of 
the  gnmnd  in  dinpate  being  part  and  pertinent 
of  it 

It  ii  quite  clear  that  the  nJaoe  did  net  origin- 
iUy  belong  to  the  barony  of  Pittencrieff.  When 
theotigiaal  charter  was  granted  in  1638,  it  wae 
within  the  loidahip  of  fhanfermline,  w^oh  waa 
pvt  oi  tbepooeeainons  of  the  mmiastery  of  Dan- 
nrmluML  This  in  itaelf  wonld  fnmiah  noobjee- 
tion  to  the  reejpondent's  claim,  becaoae  it  haa  been 
iMid  that  aa  infieftment  in  lands,  with  parts  and 
pertinently  is  a  soificient  title  for  a  prescriptioii  by 
pwpeirion,  althoosh  the  pixiperty  was  expressly 
mdnded  in  the  title  of  anothw  person.  The  only 
cffset  ii  that  we  mnst  look  to  some  period  sabse- 
qoent  to  the  creation  of  the  barony  tor  the  origin 
ef  the  aOeged  relation  to  it  of  the  piece  of  groond 
in  qsestion.  Bat,  on  referring  to  this  later  i>eriod, 
it  will  be  found  that  the  palaoe  was  dealt  with  by 
nrioos  charters  long  after  the  date  of  the  ersatkm 
flf  the  barony,  and  that^  is  all  the  subsequent 
ehsrters  dealing  with  the  baronv,  when  annexa- 
tiooB  to  it  were  made,  they  were  always  spedfieally 
Bcntioned.  For  instance,  in  a  charter  of  1675  in 
hvrna  of  Alexander  Clei^  the  Crown  mnts  and 
£qx»eB  *'  All  and  whole  the  lands  and  barony  of 
Pittencrieff,  with  the  addition  of  the  fourth  part  of 
tiie  lands  of  Ne  wlands  and  five  acres  of  knocalled 
Kew-iaw-Oroft,  now  created,  annexed,  and  inoor- 
ponted  into  one  entire  and  free  barony,  now  and 
a  all  fotare  time  to  be  called  the  barony  of  Pitten- 
erie£" 

la  the  next  charter  of  1687,  there  is  the  same 
dBKription  of  the  barony  as  in  the  former  one,  but, 
ID  additian,  the  serjeant  lands  or  marsh  lands  of 
Pittencrieff  are  stated  to  be  PArts  and  pertinents 
flf  the  lands  and  barony  of  Fittencriefl^  and  this 
deecription  is  repeated  in  a  charter  of  confirmation 
flf  1660.  We  hear  nothing  of  any  other  addition 
to  the  baronyof  Pittencrieff  nntd  after  the  con- 
tnet  of  excambion  in  17dO,  when  the  Marquess 
ef  Tweeddale  exchanged  with  Arthur  Forbes  the 
piece  of  snmnd  upon  which  the  respondent's 
i^ecial  tiue  is  founded  in  his  pleadings.  This 
peee  of  ground  never  became  part  of  the  barony, 
DBtJs  nnned  in  subsequent  charten  as  distinct 
md  leparste  from  rk 

la  die  disposition  from  Forbes  and  Lumsden  to 
Captain  Archibald  Grant  in  1761,  whidi  Was 
Mfowediiy  the  Crown  charter  of  confirmation  of 
1761,  we  have  the  whole  of  Pittencrieff,  with  all 
^  sddilioBS  deserihed,  connstingof  the  lands  and 
barony  of  Pittencrieff,  seneant  lands  and  the 
■Msh  knds  of  Pittenerieff,  the  fourth  part  of 
Bewlaads^  Ayb  acres  of  Newrawcroft^  fc^by-five 
fiUs  of  land  and  the  Friars  Inns  of  Invvrheithnig, 
sD  which  lands  above  enumerated  (it  is  stated)  are 
^.  proper  parts  and  pertinents  of,  and  were  all 
united,  annexed,  and  incorporated  into  one  free 
and  entire  barony  called  the  i)arony  of  Pittencrieff ; 
and  then  foUow,  with  the  introduction  of  "  as 
also,"  lands  and  grounds  occu|Md  with  the  barony 
but  not  belonging  to  it,  consisting  of  the  piece  <n 
groud  excamoea  by  the  Marquees  of  Tweeddale 
to  Arthur  Forbea,  of  a  piece  of  ground  called  the 
Tower  HiD,  described  as  lying  near  the  Palace  of 
Donfermline,  <rf  a  farm  and  lands  of  Middle  Bald- 
ridge,  commonly  called  Mounthooly,  and  of  tbe 
part  of  the  mason  lands  of  Middle  Mdridge. 

It  is  umieoessary  to  pursue  these  descriptions 
ttioogh  the  subsequent  charters,  as  t^y  are  uni- 
formly adopted  down  to  the  last  of  them,  the 
Crown  charter  of  resignation  in  favour  of  James 


Hunt  in  1816.  The  remaric  to  be  drawm  from 
them  is,  that  it  is  scarcely  possible  to  believe  that 
the  palace  and  ground  ever  were  made  part  and 
pertinent  of  the  barony  of  Pittencrieff,  oecause^ 
not  only  each  addition  to  the  barony  is  exjoessly 
mentioiMd,  bat  these  lands  which  were  acquired 
from  time  to  time,  and  were  never  annexed  to  the 
baronj,  are  always  described  as  being  separate 
from  it ;  and  it  is  inconceivable  that  no  mention 
should  have  been  made  of  such  an  important  sub- 
iect  as  the  palaoe  for  some  time  oontmued  to  be, 
having  become  a  part  and  pertinent  of  the  baronv. 
More  especially  does  tins  seem  remarkable^  as  m 
some  of  the  charters  it  is  considered  of  importance 
enou^to  be  descriptive  of  a  boundary  "juxta 
palatium  de  Dunfennline." 

But  then  it  is  argued  by  the  respondents  that 
thAre  having  been  originally  a  render  of  a  red  rose 
for  the  barony  of  Pittencrieff  in  the  later  charters^ 
when  all  the  additions  had  been  made  to  the 
barony,  and  the  several  other  subjects  were  occu- 
pied with  it,  the  whole  tosether  were  united  in  the 
single  reddendum  of  a  reef  rose.  I  confess  that  I 
do  not  see  the  importance  of  this,  unless  it  can  be 
assumed  (which  is  the  question  to  be  decided^, 
that  the  palace  had  in  some  way  become  part  and 
pertinent  of  the  barony. 

A  cloee  examination  of  the  charters  leads  me  to 
the  conclusion  that  they  have  a  negative  and  ex- 
cluding force  with  respect  to  the  pauce  being  part 
and  p^inent  of  the  oarony.  And  the  case  of 
Scott  e.  Bamsay  (Feb.  15, 1827, 6  S.  367)  seems  to  me 
to  be  a  stronff  authority  in  favour  of  the  appellant. 
There  tiie  piece  of  glebe  land  in  dispute  was 
entirely  surrounded  l^the  defender's  barony  of 
G<^,  and  had  been  possessed  with  the  barony, 
and  no  doubt  as  part  en  it,  for  upwards  of  seventy 
years.  But  it  appearinff  that  although  a  former 
owner  of  the  barony  had  agreed  with  the  Presby- 
tery of  Edinburgh  to  purchase  this  |^be,  at  an 
annual  feu-duty  of  £4,  and  the  owners  of  the 
barony  had  possessed  the  glebe,  and  paid  the  feu- 
duty  for  the  long  period  mentioned,  yet,  as  it  ap- 
peared there  was  no  inf efment  made  of  the  glebe, 
there  was  no  habile  title  to  wluch  the  possession 
could  be  ascribed,  and  the  pursuer  prevailed. 

So  in  this  case  the  respondent  is  unable  to  show 
a  charter  of  the  around  in  dispute,  or  to  nrov^ 
that  it  was  ever  held  as  part  and  pertinent  of  the 
barony  of  Pittencrieff,  and  therefore  he  fails  to 
defena  himself  against  the  claim  of  the  Crown. 

I  confess  that  I  have  arrived  at  this  oaaolusion 
with  great  reluctanoe,  as  the  moral  right  of  the 
respondent  to  retain  posseBsion  of  this  piece  of 
ground,  which  is  probably  of  no  value,  ana  which 
has  been  an  ornament  to  his  property  for  so  many 
years,  presses  strongly  in  his  favour.  But,  being 
bound  to  disregard  every  other  consideration 
except  what  the  law  dictates,  I  am  compelled  to 
come  to  the  conclusion  that  the  interiocutor  ap- 
pealed from  must  be  reversed.  But  I  submit  to 
your  Lordships,  that  the  Crown  havins  originally 
made  a  claim  beyond  what  in  the  result  it  i^pears 
to  have  been  entitled  to^  there  ou|^t  to  be  no  coats 
on  either  side. 

Lord  Ciuwworth— My  Lords,— It  must  be 
taken  as  a  fact  admitted  or  established  in  proof, 
that  the  defender  and  lus  predecessors  in  title  had, 
before  the  rsising  of  the  action  in  1864,  been  for 
more  than  forty  years  in  the  undisturbed  posses- 
sion of  the  land  in  dispute.  The  only  question, 
therefore,  is,  whether  he  csn  show  a  vaOid  title  by 
which  that  possesaioti  can  be  supported  T 

The  case  he  makes  is,  that  his  possession  is 
founded  either  on  an  exchange  made  in  1730  by 
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Arthur  Forbes,  one  of  his  predecesBorB,  with  the 
then  MarqnesB  of  Tweeddale,  whereby  the  Mar- 
quess disponed  the  land  in  question  to  Forbes,  in 
exchange  for  a  piece  of  land  called  Shillinghill,  or 
else  that  it  is  part  and  pnertinent  of  the  barony 
of  Pittenorieff,  to  which  it  is  not  disputed  that 
the  defender  has  a  good  and  valid  fcud'd  title. 
The  Lord  Ordinaa'y  was  of  opinion  that  the  de- 
fender failed  to  show  anv  title  by  either  of  these 
modes,  and  that  the  title  of  the  Grown  must  pre- 
vail. The  Lord  President  and  two  of  the  Judges 
of  the  Inner  House  were  of  a  different  opinion  ; 
they  agreed  wii^  the  Lord  Ordinary  that  the  luid 
in  qu^ition  did  not  form  part  of  that  whi<^ 
Arthur  Forbes  reoeived  from  the  Marquess  of 
Tweeddale  by  way  of  exchaxige,  but  they  thought 
that  the  defender  and  his  predecessors  had  held  the 
land  in  (question  for  more  than  forty  years  as  part 
and  pertment  of  the  barony  of  Pittencrieff.  Lord 
Deaa,  the  fourth  Judse,  differed  from  the  rest  of 
the  Court,  and  was  of  opinion  with  the  Lord  Ordi- 
nary that  the  defender  had  failed  to  show  any 
title  to  the  land  in  dispute,  either  under  the 
exchange,  or  as  being  part  and  pertinent  of  the 
barony. 

In  pursuance  of  the  opinion  of  the  three  Judges, 
an  interlocutor  was  pronounced,  bearing  date  the 
31st  January  1865,  whereby  the  defender  was 
assoilzied  from  the  conclusions  of  the  action,  and 
the  pursuer  was  found  liable  in  expenses.  Against 
this  interlocutor  there  was  an  appeal  to  your 
Lordships,  which  was  heard  at  the  end  of  the  last 
session,  and  the  same  now  stands  for  judgment. 

With  respect  to  the  claim  of  title  under  the 
exchange  it  is  unnecessary  to  say  much.  The 
Jud^  were  unanimous  in  their  opinions  against 
the  defender.  Indeed,  the  matter  does  not  admit 
of  doubt.  The  land  in  dispute  certainly  comprises 
the  site  of  the  ancient  royal  palace  of  Dunferm- 
line, now  in  ruins.  Whatever  doubt  there  may  _ 
be  as  to  the  exact  extent  of  the  land  conveyed  hj 
way  of  exchange  in  1730,  one  thins  is  certain, ;  it 
certainly  was  part  or  pertinent  of  the  lands  or 
tenandiy  of  the  Orange  of  Dunfermline.  This 
appears  from  the  disposition  of  the  30th  of 
December  1761,  by  whidi  Arthur  Forbes  disponed 
to  Archibald  Grant,  as  well  the  barony  oi  Pit- 
tencrieff, as  also  the  lands  received  by  lum  in  ez- 
chan^  in  1730,  and  M;ain  from  the  disposition  by 
Archibald  Grant  in  &vour  of  George  Chalmers, 
of  the  same  barony  and  lands  on  the  26th  of 
Au^st  1765.  In  both  these  deeds  of  disposition, 
which  fonn  part  of  the  defender's  titles  the  land, 
received  in  exchange  in  expressly  stated  to  be  part 
and  pertinent  of  the  lands  and  tenandry  of  the 
Grange  of  Dunfermline.  Now,  the  Marquess  of 
Tweeddale  derived  his  title  to  the  Grange  of  Dun- 
fermline under  a  decreet  of  sale  in  1665.  In  that 
decreet,  all  the  subjects  constituting  the  lands 
and  tenandry  of  the  Grange  of  Duntermline  are 
minutely  enumerated,  and  the  office  of  constable 
of  the  palace  is  expressly  stated  to  form  pa^t  of 
the  tenandrv.  Tins  is  inconsistent  witn  the 
hypothesis  that  the  tenandiy  included  the  palace 
itself,  which  moreover  is  not  mentioned  among 
the  items  which  constituted  tiie  tenandry.  This 
seems  to  me  so  distinctly  to  show  that  the  land 
now  in  dispute,  which  must  be  taken  as  com- 
prising the  palace  with  its  pertinents,  could  not 
nave  formed  part  of  what  was  conveyed  by  way 
of  exchange  in  1730,  that  I  do  not  think  it  neces- 
sary to  dwell  further  upon  this  part  of  the  case. 

It  was  not  the  title  mied  on  at  your  Lordships' 
bar,  any  more  than  in  the  Court  below ;  and  1 
therefore  proceed  to  consider  the  other  title  put 


forward^namely,  that  this  piece  of  land,  the  site 
iu  fact  of  the  ancient  palace,  has  for  more  than 
forty  years  been  held  and  enjoyed  hv  the  defen- 
der and  his  predecessors,  as  put  and  pertinent  of 
the  barony  of  Httencrieff. 

That  barony  was  created  by  James  V.  in  1538, 
in  favour  of  Pafcrick  Wemyss,  and  at  that  time  it 
certainly  did  not  comprehend  the  Palace  of  Dun- 
fermline, for,  long  after  that  time,  the  palace 
formed  part  of  the  lordship  of  Dunfermline, 
which  was  oranted  by  King  James  VL,  and  con- 
firmed by  Parliament  to  .£me  of  Denmark  and 
the  heirs  of  her  body  by  the  Kin^*  That  the 
palace  formed  part  of  this  lordship  is  plain  from 
the  fact  that  (^een  Anne,  redtingher  title  to  the 
palace  as  part  of  the  royalty  of  Dunfermline,  hy 
charter,  under  her  hand  and  seal,  dated  the  15th 
of  February  1596,  and  confirmed  by  Pariiament, 
granted  the  office  of  guardian  or  constable  of  the 
palace  to  Lord  Urquhart,  afterwards  Eaii  of 
Tweeddale,  and  the  heirs  male  of  his  body.  This 
office  continued  to  exist  and  to  belong  to  the  Earls 
of  Tweeddale,  and,  by  a  royal  charter  of  the  14ih 
of  February  1669,  was  made  part  of  the  tenandiy 
of  the  Grange  of  Dunfermline,  then  granted  axMi 
confirmed  to  the  then  Earl,  his  heirs,  and  asaigiiB. 
Tlie  office  is  described  in  the  charter  as  the  hne- 
ditaiy  office  **  Constabulario  et  custodi  Palatii 
nostri  de  Dunfermling."  From  which  it  is  plain 
that  the  palace  was  not  then  part  or  pertinent  of 
the  barony  of  Pittencrieff— it  still  was  a  royal 
palace. 

The  question  is,  therefore,  reduced  to  th]»— Has 
the  defender  shown  that  which  ought  to  satisfy 
your  Lordships  that  between  the  years  1669  and 
1803,  which  is  the  date  of  the  charter  onder 
whidi  he  claims  title,  tins  piece  of  land,  on  whi^ 
are  the  ruins  <^  the  palace,  haa  ceased  to  be  the 
property  of  the  Crown,  and  has  become  part  and 
pertinent  of  the  barony  of  Pittencrieff? 

The  parole  evidence  satisfies  me  that  for  for^ 
years  and  upwards  before  the  bringing  of  this 
action,  the  respondent  and  his  predecessors  in  title 
had  been  in  the  undisturbed  possession  of  the 
piece  of  ffround  in  dispute,  and  had  made  it  a  part 
of  tiie  policv  grounds  of  Pittencrieff.  This  seems 
to  be  clearly  established.  I  am  further  satisfied 
that,  at  all  events,  up  to  the  dose  of  the  last  oen- 
tuiy  or  thereabouts,  there  existed  a  road,  a  veiy 
bad  road,  but  still  a  road,  mnningfromthe  Tower 
Bridge  to  the  Heugh  Mills,  between  the  ruins  of 
the  palace  and  the  Tower  Bum,  as  indicated  by  the 
brown  line  on  Mr  Wylie*s.plan,  but,  beyond  these 
two  facts,  the  parole  evidence  throws  no  light  on 
subject. 

It  is  with  great  reluctance  that  I  have  come  to 
a  conclusion  different  from  that  at  which  the  Court 
below  have  arrived  ;  but  the  law  of  Scotland  re- 
quires, in  order  to  establish  a  title  by  prescrip- 
tion, not  only  that  the  party  insisting  on  it  should 
prove  possession  for  the  required  period  (forty 
vears),  but  also  that  he  should  show  a  proper 
feudal  title  on  which  his  possession  has  rested. 
Now,  here,  I  think,  the  respondent  has  failed  to 
show  anv  such  title.  I  do  not  doubt  the  correct- 
ness of  the  doctrine  that  possession  of  land  for  the 
required  period  may  found  a  titiie  by  preaaription, 
as  well  by  showing  title  to  a  baronv  with  parts 
and  pertinents,  as  hy  showing  a  bounding  titfe  in- 
dudinff  expressly  and  by  name  the  lands  in  ques- 
tion ;  but,  then,  the  person  relying  on  such  a  title 
must  show  not  only  that  he  has  possessed  the 
lands  in  question  for  the  required  period ;  bat, 
further,  that  he  has  held  them  as  part  and  perti- 
nent of  the  barony.     The  description  ''part  and 
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pertinent '*  of  tiie  barony  is  bnt  a  oompendioiis 
mode  of  describiog  what  might  have  been  do- 
•crilwd  by  setting  out  the  boundaries,  and  when 
it  has  been  ascertained  that  these  words  have 
been  used  in  a  charter  to  designate  particular 
laodi,  the  legal  consequences  will  be  the  same  as 
if  the  lands  had  betti  described  by  metes  and 


It  ^  obvicNifl,  from  these  considerations,  that  the 
question  in  a11  snch  oases  as  that  now  before  us  is, 
whether  the  enjoyment  relied  on  has  been  an 
enjo^ent  'f oundea  on  the  land  being  part  and 
pertinent  of  the  bsitmy,  or  on  some  other  title,  or 
on  no  titie  ivhatcTer.  The  onus  of  proof  is  on  the 
penon  setting  up  the  title.  It  is  for  him  to  show 
thst  he  has  been  holding  that  which  is  in  dispute 
IB  beiiw  part  and  parceTof  the  barony,  and  it  is 
pliin  that  whether  he  succeeds  in  showing  this 
mnit  depend  on  all  the  drcnmstances  of  the  case. 
No  general  role  can  be  laid  down  as  to  what  is  or 
it  not  sufficient  to  establish  snch  a  case  by  en- 
deooei  Now,  here  the  only  facts  relied  on  are — 
fint,  that  the  place  in  dispute  has  for  more  than 
forty  yean  been  enclosed  with  and  treated  as  part 
of  the  pdicy  of  Pittencrieff;  and  second,  that 
mlesiit  has  been  held  as  part  and  pertinent  of 
the  barony,  it  has  been  held  witiiont  any  title  at  all. 

The  last  point  mav  be  disposed  of  at  once.  If 
to  nq^ipose  Uiat  the  place  in  question  had  been  held 
without  any  title  at  all,  merely  by  usurpation, 
eonld  be  treated  as  a  rtdwetio  ad  o&mcrtitim,  there 
would  be  ^^reat  foroe  in  the  argument.  But,  so 
ha  from  this  being  the  case,  it  appears  to  me,  as 
it  did  to  Lord  Deas,  to  be  extremely  natural  that 
when  Lord  Tweeddale  had  disposed  of  all  that  was 
TalQableinwhat  he  had  acquired  by  the  apprising, 
he  would  not  be  disposed  to  pay  any  regara  to  the 
daty  imposed  on  him  of  keeping  the  palace  in 
repair,  and  so  it  naturally  became  a  ruin.  It  had 
loofl  ceased  to  be,  in  fact,  a  royal  residence,  and 
nothing  could  be  more  probable  than  that  a  nei^- 
boorinff  proprietor  on  whose  lands  the  rums 
abutted  snould  try  to  include  them  in  his  policy, 
treating  them  almost  as  derelict  property.  I  see 
nothing  in  this  improbable^  or  inaeea  very  blame- 
worthy. I  can  readily  understand  that  the  owners 
of  Pittencrieff  laight  suppose  that  if,  even  without 
my  titie,  they  cnclomMi  these  ruins,  and  made 
wi^and  plantations  about  them,  admitting,  as 
they  seem  to  have  done,  all  respectable  persons  to 
enjoy  the  recreation  of  walking  in  the^  grounds, 
w^  were  only  putting  to  a  beneficial  use  that 
which  idl  other  persons  seemed  to  have  abandoned. 
The  argument,  therefore,  derived  from  the  impro- 
MQity  of  possession  havinff  been  held  without 
title,  seems  to  me  to  fall  to  the  cround. 

It  remains,  then,  to  be  considered  whether  the 
nepraident  has  shown  that  the  place  in  question, 
atthedateof  the  Crown  charter  of  iGth  Sept.  1803, 
was  held  and  enjoyed  as  being  part  and  pertinent  of 
the  barony  of  Pittencrieff.  It  may  be  aasumed  that 
it  formed  part  of  the  policy  of  Pittencrieff^  but  that 
it  consistent  witii  its  not  forming  part  of  the 
banmy.  The  piece  of  land  obtaneed  in  1790^  by 
way  of  exchange  from  the  Earl  of  Tireeddale, 
fonns  part  of  the  policy,  but  it  certainly  forms  no 
part  of  the  barony.  And  the  fact  that  this  ex- 
changed land,  which  is  no  part  of  the  barony,  lies 
between  the  barony  and  tne  place  in  dispute,  is 
rtrong,  thouffh  not  conclusive,  to  show  tiiat  the 
latter,  like  uie  exchanged  land,  forms  no  part  of 
the  barony. 

But  thm  are  oiroomstanoes  connected  with  the 
case  which  make  it  highly  improbable  that  the 
pUie  in  dispate  can  be  included  among  the  parts 


and  pertinents  of  the  barony.  When  a  piece  of 
land,  not  originally  part  of.  a  barony,  is  included 
in  a  new  charter  as  part  of  the  barony,  and  is 
there  described  by  metes  and  bounds,  the  Crown, 
in  granting  the  new  charter,  can  be  in  no  doubt  aa 
to  what  is  granted  and  of  what  the  barony  is  thus 
made  to  consist.  But  where  there  is  nothing  on 
the  face  of  the  charter  to  show  that  more  land  is 
included  in  it  than  was  comprised  in  the  preceding 
charters,  nothing  to  show  that  more  was  meant  to 
pass  under  the  words  *'  parts  and  pertinents"  than 
nad  been  previoualy  included  under  those  words, 
it  must  be  incumb^t  on  the  party  who  insists  on 
such  a  tiUe  to  show  that  tne  Crown  intended, 
under  these  general  words,  to  include  the  addi- 
tional land,  or,  at  all  events,  that  the  additional 
land  had  come  to  be  generally  known  and  treated 
as  part  and  pertinent  of  the  barony.  Otherwise, 
the  Crown  might  be  giantinf  that  which  it  did  not 
intend  to  crant,  and  whidi,  from  the  language 
used,  would  not  appear  to  be  ffiranted. 

This  observation  applies  with  peculiar  force  to  a 
case  like  the  present,  where  the  Crown  had  itself 
the  dommiwn  uiUe,  as  well  as  the  cU>mmium  direc- 
tum of  the  land  in  question. 

It  can  hardly  be  inferred  without  proof  that  the 
Crown  intended  under  the  words  *'  parts  and  per- 
tinents of  the  barony  of  Pittencrieff  to  include  its 
own  lands  not  shown  to  have  ever  been  known  or 
reputed  as  being  part  and  pertinent  of  the  barony,  • 
still  less  can  such  an  intention  be  inferred  when 
the  subject-matter  includes  a  royal  palace,  or  the 
ruins  of  a  royal  peJace.  It  is  highly  improbable 
that  the  Crown,  if  it  intended  to  part  witn  such  a 
possession,  should  effect  its  object  otherwise  than 
by  an  express  description  of  the  object  it  meant 
to  alienate. 

But  there  are  observations  leading  to  the  same 
result,  and  deducible  ex  facie  of  the  charters  them- 
selves. It  is  certain,  as  I  have  already  had  occa- 
sion to  remark,  that  in  1669  the  PaIac®  was  not 
part  or  pertinent  of  the  barony  of  Pittencrieff,  for 
oSna  Charles  II.,  in  a  charter  dated  the  14th 
of  February  1669,  granted  and  confirmed  to  the 
Marquess  of  Tweeddale  ifUer  alia  the  hereditary 
office  of  constable  of  Oar  Palace  of  Dunfermline. 

Amonff  the  titles  in  proof,  are  three  charters  of 
grant  and  confirmation  of  the  barony  of  Pitten- 
crieff, dated  respectively  in  the  years  1675, 1687,  and 
1690,  and  in  all  of  them  oertam  lands  are  enume- 
rated not  originally  part  of  the  barony,  but  which 
are  expressly  stated  to  have  become  united  with 
and  part  of  the  barony.  No  charter  appears  be- 
tween 1690  and  1762,  but  in  that  latter  year  there 
was  a  charter  of  resignation  and  confirmation  of 
the  barony  in  favour  of  Archibald  Grant,  in  which 
all  the  lands  expressly  referred  to  in  the  three 
former  charters  are  enumerated,  and  are  stated  to 
be  parts  and  pertinents  of  and  to  have  been  in- 
corporated into  the  barony.  The  same  description  is 
retained  in  the  subsequent  charters,  and  in  that  of 
1803,  on  which  the  respondent  must  rely,  several 
other  parcels  are  enumerated  as  having  become 
parts  and  pertinents  of  the  barony,  but  there  is 
no  mention  of  the  piece  of  land  in  question. 

Looking,  then,  to  these  documents,  I  feel  com- 
pelled very  reluctantly  to  say  that  the  respondent 
has  not  satisfied  me  of  what  he  was  bound  to 
■how — namely,  that  he  has  any  charter  of  the 
land  in  question  so  as  to  enable  nim  to  insist  on  a 
title  by  prescription.  I  r^pet  that  this  should 
be  so.  I  should  nave  been  fflad  to  have  found  any 
principle  on  which  I  could  have  said  that  this 
long  possession  had  created  a  riffht,  but  I  am  un- 
able to  do  so  consistently  with  whaYl^nderstand 
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to  be  the  law  of  Scotland,  and  I  therefore  concur 
with  my  noble  and  learned  friend  in  adTisme  your 
Lordshipe  to  reverse  the  interlocutor  complained 
of,  and  to  declare  that  the  pursuer  is  entitled  to 
a  decreet  in  the  terms  of  the  summons,  so  far  as 
relates  to  the  pieoe  of  land  on  which  the  ruins 
stand.  But,  as  the  claim  originally  went  much 
beyond  tiiat  to  which  it  is  now  confined,  I  think 
there  diould  be  no  expenses  on  either  side. 

Mr  Akdbbson — My  Lords, — ^With  regard  to 
the  expenses  of  the  Crown  paid  to  the  respondent, 
the  expenses  in  the  Court  below,  there  will  be  the 
usual  order  for  repayment. 

Lord  Chanoellor~As  I  understand  my  noble 
and  learned  friends'  opinion,  it  is,  that  there 
should  be  no  expenses  on  either  side,  and  I  en- 
tirely agree  with  him  in  that.  I  rather  inaceu- 
ratefy  stated  that  there  should  be  no  costs  of 
appeal,  but  I  meant  what  my  noble  and  learned 
mend  has  expressed. 

Mr  Anderson — The  expenses  paid  to  be  repaid. 

•Interlocutor  appealed  m>m  reyersed,  with  de- 
elaration. 

Agents  for  Appellant — ^Andrew  Murray,  W.S., 
and  Horace  Watson,  Westminster. 

Ajrents  for  Respondents — Hamilton  &  Kinnear, 
W.S.,  and  Grahames  &  Wardlaw,  Westminster. 


COURT  OP  SESSION. 


Saturday,  Feb.  16. 
FIRST    DIVISION. 

PETITION — SMILES  AND  SPOUSE. 
Ztands  Cktuses  GoruolicUUion  Act — RaUway — Con- 
signed  Money— ^Authority  to  uplift — Competency 
-Sufficiency  of  THUe,  Property  having  been 
taken  compulsorily  by  a  railway  company, 
and  a  sum  consigned  under  sec  84  of  the 
Lands  Clauses  Consolidation  Act,  1846,  the 
sellers  applied  for  authority  to  uplift  the 
money.  The  company  opposed  on  the  grounds, 

(1)  that  the  application  was  incompet^t ;  and 

(2)  that  the  title  offered  was  bad.  Competency 
sustained,  and  held  that  as  the  title  offered 
was  a  good  title  to  the  beneficial  right  to  the 
subjects  which  the  company  might,  if  neces« 
sary,  complete  feudaUy  by  adjudication,  the 
sellers  were  entitled  to  get  up  the  consigned 
money. 

This  was  an  application  for  authority  to  uplift 
certain  consigned  money.  The  petitioners  were 
proprietors  of  certain  heritable  subjects  in  Couper 
Street,  Leith.  On  24th  October  1865,  they  received 
notice  from  the  North  British  Railway  Company 
that  they  required  to  purchase  under  Acts  of  Par- 
liament obtained  by  them  a  portion  of  the  said 
subiects,  and  demanding  from  them  the  particulars 
of  their  interest  therein,  and  the  claims  made  by 
them  in  respect  thereof,  and  giving  them  notice 
that  the  company  was  inlling  to  treat  for  the  pur- 
chase of  the  subjects  and  as  to  the  compensation 
to  be  made. 

On  23d  November  1865,  the  petitioners  sent 
in  a  claim  in  which  they  set  forth  that  they 
were  owners  of  the  subjects,  called  upon  the  com- 
pany to  take  the  whole  of  the  subjects,  and  claimed 
£270  as  compensation. 

On  20th  January  1866,  the  company,  with  the 
view  of  entering  upon  the  subjects  m  virtue  of  the 
Iiands  Clauses  Consolidation  Act,  oonsiizned  in 
bank  the  sum  of  £270,  being  the  amount  ftlMn^<>^ 


and  tendered  a  bond.  The  deposit  receipt  bora, 
in  terms  of  the  act,  that  the  consignation  was  made 
'*  subject  to  the  control  and  diqtoaition  ol  the 
Court  of  Session.'' 

The  petitioners  thereafter  agreed  with  the  eom- 
pany  to  accept  £250  as  compensation,  and  the 
titles  were  sent  to  their  aaents  with  a  view  to  a 
conve^rance  being  preparea  The  petitioners  of* 
f ered,  in  implement  of  their  statutory  obligation  to 
ffrant  a  title,  to  give  the  company  an  assi^iatioa 
by  the  trustees  of  the  Scottish  Property  invest- 
ment Company  (who  held  an  a  fade  absolute  as- 
signation of  the  perscmal  right  and  title  of  the 
petitioners  in  security  of  advances)  of  their  per- 
sonal right  and  title,  and  to  become  consenting 
parties  thereto.  This  the  railway  company  re- 
fused to  accept,  in  consequence  of  certain  alleged 
defects  in  the  prior  titles. 

The  petitioners  thereupon  presented  this  applica- 
tion for  authority  to  upUft  £250  of  the  consigned 
fund,  they,  at  the  same  time,  giving  the^  company 
the  assignation  which  they  had  tendered.  They 
founded  on  sections  84  and  85  of  the  Lands 
Clauses  Consolidation  Act. 

The  railway  company  lodged  answers,  in  which 
they  stated  that  tne  application  was,  by  reason 
of  the  terms  of  section  86  of  the  Lands  Clauses 
Act,  incompetent.  A  bond  had  been  tendered 
by  them  previous  to  their  entry  to  the  land% 
which  was  t>y  the  act  equivalent  to  ffranting  a  bond, 
and  there  was  no  condition  of  that  bond  which 
had  not  been  fulfilled  by  them.  They  were  will- 
ing to  settle  the  price  on  their  objections  to  the 
title  bdnff  removed. 

Their  objections  to  the  title  were — **  1.  lliat  no 
prescriptive  title  had  been  produced  to  the  re- 
spondents. 2.  That  the  petitioners  are  not  inf eft. 
3.  That  the  petitioners  h&ve  only  a  richt  to  a  pro 
indiviao  half  of  the  subjects,  in  respect  that  the  sub- 
jects had  been  at  one  time  held  under  a  disposition 
and  sasine  in  favour  of  the  then  deacco  and  box- 
master  of  the  barbws  of  Leith,  nominatm^  and 
their  successors  in  office,  for  the  use  and  behoof  of 
the  said  incorporation,  and  that  the  subjects  have 
never  been  taken  out  of  the  haereditas  jaeens  «l 
one  of  these  persons,  but  still  to  the  extent  of  one 
pro  indhnao  half  thereof  remain  with  his  heirs. 
Mr  Johnston,  the  deacon  to  whom  the  title  was  so 
taken,  died  without  conveying  his  right  and  interest 
in  the  subiects ;  and  in  1817  the  then  deacon,  to^ 
gether  witii  the  old  boxmaster,  who  still  survived, 
pretended  to  dispone  the  subjects  to  the  peti- 
tioners' authors.  4.  An  important  part  of  the 
petitioners'  subjects  was  and  is  omitted  in  the 
charter  of  resignation  in  their  favour.  This  ob- 
jection the  petitioners  proposed  and  did  attempt 
to  remedy  by  getting  tne  omitted  portion  of  tne 
description  put  on  the  margin  of  the  charter,  and 
signed  after  the  objection  was  taken,  in  ordw  tiiat 
it  might  pass  as  if  signed  of  the  proper  date  of  the 
deed,  as  is  shown  by  the  respondents*  agents'  letter 
of  30th  April  1866,  and  the  charter  of  resignation 
as  it  now  stands,  which  the  petitioners  have  pro- 
duced.   The  charter  is  No.  Id  of  process." 

The  Lord  Ordinary  (Mure)  pronounced  an  inter- 
locutor, in  which  he  repelled  the  objection  to  Uke 
competency,  and  found,  with  reference  to  the  an- 
nexed note,  that  the  respondents  are  not  bound  to 
accept  the  title  offered  l^  the  petitioners  until  the 
objection  taken  to  the  charter  of  resignation  No. 
19  of  process  iB  removed.  The  following  ia  his 
Lordship's 

**  Note, — ^The  object  of  the  present  applicatioak 
is  to  obtain  an  order  on  the  City  of  Glasgow  Bank 
for  payment  of  a  sum  of  meoey  deposited  by  the 
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rajKindeati^  under  the  nroviaioiiB  of  the  84th 
■ectioa  of  the  statate  8  and  9  Vict.»  cap.  19,  regtl- 
btang  the  conditi<mB  upon  which  railway  com- 
pameB  are  to  he  allowed  to  enter  upon  lands  before 
anj  a^^reement  iA  come  to,  or  award  made  as  to 
tiie  pnce  to  he  paid  for  the  lands  ;  and  with  refer- 
ence to  which  the  85th  section  provides  that 
mone^  deposited  in  terms  of  the  84tn  section  shall 
be  paid  into  the  haiik,  there  to  be  '  subject  to  the 
control  and  disposition  of  the  Court  of  Session.' 

"  The  receipt  under  which  the  money  in  ques- 
tion was  deposited  bears  that  it  was  consigned, 
'subject  to  the  control  and  disposition  of  the 
Court  of  Session ;'  and  assuminj^  the  present  Ques- 
tion to  turn  upon  the  85th  section  alone,  the  Lord 
Ordinary  is,  in  these  circumstances,  unable  to  see 
why  a  summary  application  to  this  Court  to  regu- 
late the  '  control  and  disposition '  of  money  de- 
posited under  the  84th  section  of  the  statute 
■hould  not  be  a  competent  mode  of  proceeding 
under  the  85th  section,  as  it  admittedly  would 
liave  been  in  the  case  where  money  had  been  de- 
posited under  the  75th  section,  in  which  the  very 
lime  expression,  '  subject  to  the  control  and  dis- 
position of  the  Court  of  Session,'  is  used.  It  is, 
oowever,  objected  on  the  part  of  the  respondents, 
that  this  case  must  be  determined  upon  the  86th 
lection  of  the  statute,  which,  they  contend,  alone 
sives  jurisdiction  to  thii  Court  to  deal  with  money 
oeposited  by  way  of  security.  The  Lord  Ordinary 
doubts  the  soundness  of  this  contention.  But, 
aisnming  it  to  be  necessary  to  have  recourse  to 
the  89th  section,  its  provisions  would  not,  in  the 
oranion  of  the  Lpra  Ordinary,  in  any  respect 
raect  the  competency  of  this  application.  It  pro- 
vides (1)  for  applications  at  tne  instance  of  the 
pramoters  of  ue  undertaking,  where  the  condi- 
tions of  any  bond,  granted  unaier  the  provisions  of 
the  84Ui  section,  have  been  performed,  in  which 
the  Court  of  Session  are  authorised  to  order 


the  money  to  be  repaid  to  the  promoters  ;  and  (2) 
for  the  case  where  such  conditions  shall  not  be 
folly  pOTformed,  in  which  case  the  deposited 
money  is  to  be  applied  as  the  Court  '  shall  think 
fit  for  the  benefit  of  the  parties  for  whose  security 
ilie  ssme  shall  so  have  l^en  deposited.' 

"  fn  tiie  present  case  no  bond  was  ^nted,  be- 
eanse  none  was  rerjnired  by  the  petitioner.     But 
one  is  alleged  to  have  been  tendered,  as  explained 
in  the  minute  ^ven  in  by  the  respondents,  con- 
tainii^  the  leadmg  obligations  or  conditions  of  the 
84th  section  of  the  statute— via.,  an  obligation  to 
pay  a  sum  equal  to  the  sum  deposited  by  way  of 
security,  or  to  make  a  deposit  in  bank  of  all  pur- 
chase money  or  compensation  which  may  be  deter- 
mined to  M  payable  by  the  promoters,  with  inte- 
rest at  5  per  cent,  till  payment.     Now,  assuming 
that  the  wth  section  apphes  to  the  case  of  tender- 
ing as  weU  as  granting  a  bond^  as  contended  for 
by  the  respondents,  these  conditions  have  neither 
of  them  been  performed.     No  sum  equal  to  the 
sum  deposited  under  section  84th  has  been  paid  to 
the  petitioner ;  neither  has  any  such  farther  sum 
with  interest  been  deposited  in  bank.     And  that 
being  so,  a  oase  appears  to  the  Lord  Ordinary  to 
have  ooeured,  in  which  the  Court  of  Session  is 
Mitfaorised  by  section  86th  to  interfere.     So  that, 
under  whicbeyer  section  the  oase  is  dealt  with, 
there  is  in  tho  rainion  of  the  Lord  Ordinary  no  in- 
oompeteney  in  the  present  applioation,  which  is 
brondit   m    order  that  it  may  be   determined 
whe&er  the  money  ought  now  to  be  applied  for 
the  benefit  of  th#  petitioner,  for  whose  security  it 
was  deposited. 
**  The  title  offered  in  the  present  oase  flows  from 


the  same  parties  as  in  the  case  of  Thomson,  viz., 
the  vassals  under  the  feu-contract  No.  8  of  this 
process,  and,  apart  from  the  objection  taken  to  the 
charter  of  resignation,  is  not,  in  the  opinion  of  the 
Lord  Ordinazy,  one  which  the  respondents  are  en- 
titied  to  reject,  provided  the  petitioners  show,  by 
a  complete  search,  that  no  coini>eting  right  has 
been  created  since  the  date  of  the  infenment  upon 
the  disposition.  No.  9  of  process. 

"  That  disposition  is  taken  to  Henry  Johnston, 
deacon,  and  William  Andrew,  boxmaster  of  the 
Incorporation  of  Barbers,  not  for  themselves  as 
individuals,  but  as  deacon  and  boxmaster,  '  for  the 
use  and  behoof  of  the .  Incorporation,  and  to  the 
disponees  of  the  deacon  and  boxmaster  for  the 
time  being,  authorised  by  a  special  sederunt  for 
that  purpose,'  &c.  Now,  although  the  word  trus- 
tee is  not  used  as  descriptive  of  the  character 
of  the  nominatim  disponees,  the  conveyance  was 
plainly  one  in  trust  for  the  incorporation.  It  was 
therefore  qua  trustees  that  the  cUsponees  were  in- 
feft  on  the  conveyance  ;  and  as  the  disposition.  No. 
11  of  Process,  to  which  objection  is  taken,  was 
granted  by  tne  then  deacon  and  boxmaster  as 
specially  authorised,  and  also  by  William  Andrew, 
tne  former  boxmaster,  and  survivor  of  the  officers 
in  whose  person  the  original  trust  title  had  been 
created,  it  appears  to  the  Lord  Ordinary  that  the 
objection  taken  by  the  respondents  to  tms  disposi- 
tion is  not  well  founded,  because,  upon  the  autho- 
rity of  the  case  of  Gordon's  Trustees  «.  E^Uuton, 
July  17,  1851,  the  surviving  boxmasterhad,  it 
Is  thought,  a  good  title  as  surviving  trustee,  to 
convey,  when  duly  authorised  to  do  so  by  the  in- 
corporation. 

"If,  then,  the  charter  of  resignation  had  been 
free  from  objection,  the  Lord  Ordinary,  would, 
in  these  circumstances,  have  been  disposed  to 
grant  the  prayer  of  the  application  upon  the  peti- 
tioners delivering  to  the  respondents  a  conv^ance 
to  the  titie  now  held  by  the  Property  Investment 
Company.  But  that  charter  is  defective,  inas- 
much as  a  part  of  the  subjects  in  question  was 
omitted  from  the  body  of  the  deed,  and  only  in- 
serted on  the  iQAi^in  several  years  after  the  date 
of  the  charter.  'Hie  deed  is  therefore  one  which 
the  respondents  are  not,  in  the  opinion  of  the  Lord 
Ordinary,  bound  to  accept  as  a  valid  title  from  the 
superior  to  the  whole  of  the  subjects,  for  it  is  open 
to  the  objection  that  it  is  not  correct  in  point  of 
fact  that  a  charter  bearing  that  marginal  addition 
was  si^ed  on  the  14th  of  November  1861,  as 
stated  m  the  testing-clause. 

'*The  objection  is.  however,  one  which  may,  it 
is  thought,  be  curea  without  much  difficulty  by 
getting  a  new  charter  from  the  superior  to  the 
whole  property,  or  a  supplemental^  charted  to  the 
omittea  portion.  Or  it  might  perhaps  be  held  to 
be  obviated  by  an  addition  to  tne  testing-clause  to 
the  effect  that  the  marginal  addition  was  signed 
before  the  same  witnesses  of  the  date  on  which  the 
si^pature  to  it  was  adhibited.  But  as  this  is  a 
pomt  not  free  from  doubt,  the  petitioners  are,  it 
IS  thought,  bound,  if  the  respondents  insilt  upon 
it,  to  reotiiy  the  matter  in  some  other  way. 

•*D.  M." 

The  respondents  reclaimed,  but  before  this  was 
done  the  petitioners  lodged  a  prescriptive  progress 
of  titles  in  process  and  the  foilowinj;  minute  :— 

"  McLaren,  for  the  minuters,  with  reference  to 
the  Lord  Ordinary's  interlocutor  of  17th  January 
current,  and  without  prejudice  to  their  pleas,  in 
the  event  of  the  said  interlocutor  being  brought 
under  review,  stated  to  his  Lordship  that  the  peti- 
tioQers  proposed  to  remedy  the  objection  therein 
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stated  to  the  charter  of  resignation,  dated  14th 
Nov.  1861,  by  getting  a  supplementary  charter 
from  the  superior,  eimiracin^  the  subjects  men- 
tioned on  the  margin  of  the  said  charter,  and  whidi 
supplementary  cluster  the  superior  was  willing  to 
grant." 

SouciTOR-GiENKRAL  and  Thoms,  for  the  com- 
pany, aivued — 1.  The  jpetitionMW  were  not  under 
sec.  86  of  the  Act  entitled  to  make  this  applica- 
tion until  breach  of  the  conditions  of  the  bcmd.  If 
the  title  offered  was  sufficient,  the  application 
was  competent,  but  under  sec.  76  the  company 
are  the  judges  of  its  sufficiency.  The  connection 
and  effect  of  those  sections  is  the  suVject  of 
remark  in  Willey,  10th  Feb.  1849,  6  B.C.,  106. 
2.  The  title  offered  was  not  a  good  title,  as  it  had 
been  taken  to  two  persons,  and  one-half  of  the 
subjects  had  never  been  taken  out  of  the  haerwtUas 
jacena  of  one  of  them.  Black  v.  Lorimer  ,25th  June 
1822,  1  S.  621  ;  3  Juridical  Styles,  p.  431 ;  Camp- 
bell V.  Orphan  Hospital,  28th  June  1843,  6  D. 
1278  (Lwd  Medwyn*s  opinion) ;  Gardner  v.  Trinity 
House  of  Leith,  23d  Jan.  1845,  7  D.,  286. 

Clark  and  M*Larsk,  for  the  petitioners,  re- 
plied— 1.  In  arguing  the  question  of  competency 
the  title  must  M  assumed  to  be  good,  and  if  good, 
the  competency  is  not  questionecL  2.  Hie  title  is 
unexceptionable.  The  property  was  held  by  the 
office-bearers  as  trustees,  and  tne  right  of  the  de- 
ceasing trustee  accresced  to  the  survivor.  But, 
farther,  the  beneficial  ridit  was  really  in  the  in- 
oorp<nration,  and  the  office-bearers  for  the  time 
being  were  entitled  to  dispone.  Gk>rdon's  Trus- 
tees V.  Eglinton,  17ih  July  1851,  13  D.,  1381  ; 
Finlay,  30th  June,  1866,  17  D.  1014  ;  at  any  rate, 
the  ooiporation  could  assign,  and  thereby  enable 
the  railway  company,  by  declaratory  adjudicatioD, 
to  make  up  a  good  titfe.  Graham  v,  Caledonian 
RaUway  Company,  27th  Jan.  1848,  10  D.  495. 

At  advising. 

Lord  CuBRnHiLir— This  petition  prays  tor  a 
warrant  to  uplift  £250  conmgned  to  meet  a  claim 
of  the  petitioners  for  the  price  of  certain  subjects 
which  the  railway  company  had  taken  under 
their  compulsory  powers.  It  appears  that  after- 
wards the  company  agreed  to  pay  that  sum  as  the 
price  of  the  subjects  ;  but  the  company  object  to 
the  money  being  got  up  by  the  ^titioners  on  the 
ground  that  the  condition  on  which  plone  they  are 
entitled  to  ^  it  has  not  been  complied  with. 
The  fiulure  is  said  to  consist  in  this,  that  they 
have  not  exhibited  a  sufficient  title.  Two  objec- 
tions are  stated  to  the  title — (1)  that  one-half  of 
the  subjects  is  in  the  Tiaereditas  jaeeru  of  a  Mr 
Henry  Johnston,  and  had  been  so  since  1807: 
and  (2)  that  part  of  the  subjects  had  been  omittea 
in  a  charter  of  resignation  recently  expede.  This 
last  objection,  however,  has  been  obviated,  and 
the  first  onlv  remains.  In  support  of  it  reference 
is  made  to  the  original  title  obtained  by  the  Incor- 
poration of  Barbers  in  1807.  That  incorporation 
then  bought  the  subjects  £rom  the  original  f  euars, 
and  the  title  taken  was  granted  not  to  the  corpo- 
ration itself,  but  to  two  of  its  office  bearers.  The 
disposition  bears  that  the  granters  "in  considera- 
tion of  a  certain  sum  of  money  instantly  advanced, 
paid,  and  delivered  to  us  by  Henry  Johnston, 
hairdresser  in  Leith,  present  deacon,  and  William ' 
Andrew,  hairdresser  there,  present  boxmaster  to 
the  Incorporation  of  Barbers  in  Leith,  for  them- 
selves, and  as  representing  the  said  incorporation, 
and  out  of  the  proper  funds  belonging  to  the  said 
incorporation,  as  the  agreed  price,  worth,  and 
value  of  the  said  subjects,  have  sold,  alienated, 
and  disponed,  as  we  do  hereby  sell,  alienate,  and 


dispone  from  us  our  heirs  and  successors,  to  and  in 
favour  of  the  said  Henry  Johnston  as  deacon, 
and  William  Andrew  as  boxmaster,  for  the 
use  and  behoof  of  said  inoorponition,  and  to 
the  disponees  of  the  deacon  and  boxmaster  of 
the  said  inooiporation  for  the  time  being,  au- 
thorised by  a  special  sederunt  for  that  purpoee 
in  the  incorporation  their  books^  beritaUy  and 
irredeemably.  All  and  whole,"  kc  Now,  the 
feudal  conveyance  here  is  to  these  two  indi- 
viduals, Johnston  and  Andrew,  as  deacon  and 
boxmaster  of  the  corporation,  but  expressly,  as  I 
read  the  deed,  to  them  qua  trustees.  T^e  corpo' 
ration  is  the  purchaser,  and  the  jnrioe  is  paid  out  of 
its  funds,  and  the  conveyance  is  for  its  use  and 
behoof.  I  think  it  clear  that  the  ooiporation  be- 
came the  owners.  Farther,  it  a,pyean  from  the 
disposition  as  a  condition  of  the  mLe  that,  in  the 
event  of  the  oorporation  wishing  to  aeQ  the  sub- 
jects, the  parties  entitled  to  do  so  were  not  these 
disponees,  out  the  deacon  and  boxmaster  for  the 
time  being,  if  authorised  by  a  special  sederunt  in 
the  books  of  the  corporation.  In  shorty  these  two 
individuals  merely  held  tiie  feudal  right  aa  trus- 
tees, the  beneficial  right  belon^^inff  to  the  corpora- 
tion. Infeftment  was  expede  m  1807.  So  stand- 
ing matters,  it  appears  that,  at  the  end  of  ten 
years,  the  ooiporation  wished  to  sell  the  sabjects^ 
and  accordingly  there  is  on  Sd  March  1817,  a 
sederunt  of  uie  oorporation  appointiiig  the  sub- 
jects to  be  disposed  ot  and  ffranting  the  requisite 
authority ;  and  a  few  days  wereafter  a  dimoeitum 
is  granted  by  Thomas  Shoolbraid,  present  aeacon, 
and  Robert  Laurie,  present  boxmaster  of  the 
corporation,  and  it  is  concurred  in  by  William 
Andrew,  one  of  the  two  persons  in  whom  the 
feudal  title  was,  Johnston,  the  other,  being  then 
dead.    The  disposition  is  in  these  terms  : — 

"  We,  Thomas  Shoolbraid,  present  deacon, 
Robert  Laurie,  present  boxmaster  of  the  Incorpo- 
ration of  Barbers  in  Leith,  and  William  Andrew, 
formerly  boxmaster  to  the  said  incorporatioD,  and 
who  in  that  character  was,  together  with  the  now 
deceased  Henry  Johnston,  then  deacon  of  the  said 
incorporation,  inf efted  in  the  snbiects  herinafter 
disponed,  and  that  for  the  use  and  behoof  of  tJie 
said  incorporation  conform  to  the  rights  and  title- 
deeds  of  the  said  incorporation  to  be  herewith 
delivered  up,  considering  that  for  the  payment  ol 
the  debts  at  present  owing  by  the  saiii  incorpora- 
tion, and  dischaiging-  other  legal  daims  ag^unst 
them,  they  found  it  absolutely  necessary  to  sell 
the  said  subjects ;  that  by  tiieir  special  sederunt 
of  the  3d  March  current,  whereof  an  antheotio 
copy  subscribed  by  the  deacon  is  herewith  de- 
livered, they  appointed  the  deacon  and  boxmaster, 
with  Alexander  Burnet  and  John  Maclean,  two  of 
the  members,  to  transact  with  John  Dawson  of 
the  Custom  House,  Leith,  respecting  the  o^r 
mentioned  in  the  said  minutes,  which  he  had  mikde 
to  the  incoiporation,  of  the  sum  of  £210  sterling 
as  the  price  of  the  said  subjects ;  that  the  mid 
deacon  and  boxmaster,  with  the  said  Alexander 
Bumet  and  John  Maclean,  did  acoordin^y  pro- 
ceed to  treat  with  the  said  John  Dawson,  and  they 
being  all  well  satisfied  and  assured  that  the  sum 
offered  by  the  said  John  Dawson  was  the  foil  and 
adeauate  price  of  the  said  subjeoto,  they,  as  antko- 
risea  by,  and  acting  for,  the  said  incoi^ration, 
did  accept  of  his  offer  ;  and  now  oonsidenng  that 
the  said  John  Dawson  has  instantly  paid  to  us, 
the  said  deacon  and  boxmaster,  the  foresaid  price 
of  £210  sterling,  whereof  we  hereby,  for  onrselvea 
and  all  concerned,  acknowledge  the  reoeipt,  and 
diachaige  him  and  his  heirs  for  ever,  have  sold  and 
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diaponed,  aa  we,  with  the  said  William  Andrew, 
do  hereby  for  ounelTes,  and  actm^  in  name 
and  by  authority  as  aforesaid,  sell,  ahenate,  and 
dispone  from,  the  said  incorporation,  from  onr- 
aelTes  as  individnal  members  thereof,  and  from  «dl 
that  are  or  can  anyways  be  ooncemed  in  the  pre- 
mises, or  in  the  other  property  of  the  said  incor- 
poration, and  from  the  successors  in  office  of  us 
the  said  present  deacon  and  boxmaster,  and  from 
our  heirs  or  other  socoeesors  whomsoeyer,  whether 
as  official  persons  in  the  said  incorporation,  or  as 
iudividuali,  to  and  in  favour  of  the  said  John 
Dawson." 

Now,  one  thing  is  clear;  there  was  a  good 
contract  of  sale  here,  and  I  think  there  ia  no 
question  made  on  that  point ;  but  the  objection  is 
tnat,  the  feudal  title  standing  in  the  names  of  two 
functionaries,  only  one  conourred  in  granting  the 
disposition.  Several  other  transfers  took  place, 
and  at  last  the  subjects  were  acquired  by  the 
petitioners.  .  The  beneficial  right  came  to  be 
transferred  to  the  petitioners.  The  question 
is  —  Is  there  any  good  objection  to  the  peti- 
tioners getting  up  the  deposited  price?  The 
objection  is  that  one-half  pro  indwiao  is  in  the 
haeredUtu  jaecM  of  Johnston.  Now,  if  that  was 
the  true  legal  position,  the  case  would  be  brought 
very  much  to  the  position  of  one  of  the  cases 
quoted  to  us.  But  it  is  said  Johnston  never  had 
any  ri^^t  but  as  a  trustee,  and  I  think  that  is 
the  trae  state  of  matters.  I  think  there  has  been 
a  confounding  of  two  ri^ts  of  a  quite  different 
character— tmit  vested  m  a  person  for  himself, 
and  that  vested  in  him  as  a  trustee.  I  don't 
think  Johnston's  heir-at-law  could  have  been 
served  as  his  heir  in  these  subjects,  or  that  the 
right  required  to  be  taken  out  of  his  person  in  any 
such  manner.  There  are  two  answers  to  the  ob- 
jection. The  first  ia,  that  the  trust  was  in  two 
mdividnals,  and  that  one  of  them  concurred,  the 
other  being  dead.  It  is  said  the  fiduciary  ri^^ht  ac- 
cresced  to  the  survivor,  and  I  have  an  opinion  on 
that  subject  which  I  am  not  going  to  express,  for 
it  is  not  necessary  for  the  decision  of  tnis  case. 
The  next  answer  made  to  the  objection  is  that 
there  ia  here  a  valid  title  from  the  beneficiaries, 
and,  if  the  railway  company  think  it  necessary, 
they  may  if  they  pLease  take  any  steps  they  may 
think  adviaable  to  complete  their  own  titie.  Th^ 
have  the  same  right  to  do  se  as  the  corporation  in 
ld07»  or  its  disponees  in  1817,  had.  Even  asstLm- 
ing  iiie  objection  to  be  a  valid  one  to  the  full  ex- 
tent stated,  the  law  has  provided  the  means 
whereby  the  company  can  complete  its  titie.  The 
law  is  quite  dear  that  where  subjects  are  vested 
in  tmstoes,  and  they  die  without  being  divested  of 
the  feudal  rig^t,  the  beneficiaries  may  complete 
their  title  by  a  declaratory  adjudication.  Iliere 
was  once  great  difficult  as  to  this,  but  in  the 
time  of  Lord  Kames  (1  Boss'  Leading  Cases,  320- 
328)  a  case  ooenrred  in.  1756,  and  two  years  after- 
wards the  case  of  Drummond  v.  M'Eenzie,  and 
the  rule  was  laid  dcwn  that  a  beneficial  right 
might  be  connected  with  the  feudal  title  bv  deda- 
ratory  adjudication.  That  rule  has  been  followed 
ever  since.  The  point  occurred  again  in  the  case 
of  Gordon's  Trustees  v.  Harper  (F.G.  4^  Dec.  1821,) 
and  in  the  case  of  Black  v.  Lorimer  the  principle 
Was  again  acted  on,  and  the  summons  in  that  case 
is  the  form  for  the  purpose  given  in  the  Juridical 
Styles.  The  ndlwaj  company  maj,  therefore, 
make  up  their  own  title.  It  was  said  that  in  the 
'case  of  Graham  it  was  dedded  that  a  purchaser  is 
not  bound  to  make  up  the  title  of  the  seller.  Cer- 
tainly not ;  but  the  petitioners  here  are  not  ask- 


ing the  company  to  do  so.  Li  Graham's  case  it 
was  indispensable  to  make  up  the  seller's  title, 
because  the  subjects  were  certainly  in  the  hatre- 
ditcts  iaeens  of  another,  and  the  seller  onlv  pos- 
sessed on  apparency.  The  principle  on  which  I 
hold  this  objection  to  be  groundless  ia,  that  the 
company  are  not  here  asked  to  make  up  the  title 
of  the  sellers. 

The  Lord  Pbssidbnt  and  Lord  Abdmillan 
concurred. 

Lord  Dkas  declined,  being  a  shareholder  of  the 
company. 

The  following  interlocutor  was  pronounced : — 

"Edinburgh,  16^  February,  1867.— The  Lords 
having  considered  the  reeliuminff  note  for  the 
North  British  Railway  Company,  No.  36  of  pro- 
cess, and  heard  counsel  for  the  parties  :  Fmds 
that,  on  the  objection  to  the  charter  of  resicna- 
tion  being  obviated,  the  petitioner  is  not  bound  to 
establish  any  other  title  m  his  person,  and  that  on 
the  conveyance  and  tities  offerM  by  him  bdng  de- 
livered to  the  respondents,  he  will  be  entitlwL  to 
payment  of  the  consigned  money  and  interest 
thereof,  and,  subject  to  this  finding,  adhere  to  the 
Lord  Ordinary's  interlocutor,  and  remit  th6  case 
to  the  Lord  Ordinary  :  Find  the  reclaimers  liable 
to  the  petitioners  in  the  expenses  of  process  since 
the  date  of  the  Lord  Ordinary's  mterlocutor. 
Allow  an  account  thereof  to  be  given  in,  and  remit 
to  the  auditor  to  tax  the  same,  and  to  report  to 
the  Lord  Ordinary  and  remit  to  his  Lordsnip  to 
decern  for  the  taxed  amount  thereoi 

"Du».  M'Nmll, /.P.i)." 

Agents  for  Petitioners— White-Millar  &  Bob- 
son,  S.S.C. 

Agents  for  Railway  Company— Dalmahoy  ft 
Cowan,  W.S. 

PETITION — THOMSON. 

This  was  another  application  of  the  same  kind 
as  that  in  the  preceding  case.  The  North  Britiah 
Railway  Company  statra  the  same  objection  to  the 
competency,  which  was  disposed  of  in  the  same 
manner. 

The  objections  stated  to  the  titie  were—'*  1. 
That  no  prescriptive  title  had  been  produced  to 
the  respondents ;  2.  that  the  petitioner  is  not  in- 
f eft ;  3.  that  the  word  '  dispone '  is  awanting  in 
the  dispodtion  in  which  the  only  warrant  for  in- 
fefting  the  petitioner  is  contained." 

The  Lora  Ordinary  (Mure)  granted  wairant  to 
the  petitioner  to  uplift  the  consigned  fund  upon 
her  aelivering  to  the  respondents,  alonjg;  with  a  re- 
gular search  of  incumbrances,  an  assignation,  or 
other  deed  of  conveyance  to  tiie  subjects  in  ques- 
tion, which  will  enable  the  respondents  to  com- 
plete their  title  under  the  charter  of  resignation. 
No.  9  of  Process.  His  Lordship  observed  in  his 
Note:— 

'*  The  objections  to  the  title  «ppear  to  the  Lord 
Ordinary  not  well  founded.  For,  althou^  the 
property  has  been  possessed  upon  a  personal  title 
for  a  series  of  years,  it  flows  from  a  party  who  was 
duly  infeft  in  1806  on  a  feu-contract  from  the 
superior;  and  if  the  petitioner  can  show,  which 
the  Lord  Ordinary  thinks  she  is  bound  to  do,  by 
searches  in  common  form,  that  there  has  been  no  • 
preferable  or  competing  right  created  in  favour  of 
any  other  party  smce  the  date  of  the  dispodtion. 
No.  7  of  process,  the  circumstance  that  the  peti- 
tioner is  herself  not  iofeft,  and  that  no  infeftment 
was  passed  on  the  dispodtion  No.  7  of  process,  is 
not,  the  Lord  Ordinary  concdves,  a  suffident 
ground  for  the  respondents  rejecting  the  titie,  pro- 
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vided  that  the  dupoation  is  itself  not  open  to 
objectioiL 

"  Now  the  only  objection  taken  to  this  disposi- 
tion is  the  omission  after  the  words  *  hereby  sell, 
alienate/  of  the  word  '  dispone  *  from  the  disposi- 
tive clause  ;  and  had  this  oeen  a  disposition  with- 
out a  procuratory  of  resignati(Mi,  that  omission 
might  have  given  rise  to  a  serious  objection  to  the 
title  ;  aithouflh  the  Lord  Ordinary,  having  regard 
to  the  fact  that  the  conveyance  was  plainly  in- 
tended to  operate  aa  z  de  praenH  one,  and  that 
the  words  *  make  over,'  which  are  substantially 
equivalent  in  meaning  to  the  word  'dispone,'  is 
inserted  after  'hereby  sell,  alienate,'  ia  not  pre- 
pared to  say  that  the  omission  of  that  word  would 
necessarily  be  fatal  to  the  deed.  But  the  disiXMi- 
tion  contains  a  valid  procuratoiy  of  resifinstion, 
which  is  truly  a  disposition  in  its  nature,  oeing  a 
conveyance  of  the  lands  to  the  superior  for  new 
infeftment ;  and,  as  the  lands  in  .question  have 
under  the  procuratory  been  resigned  into  the 
hands  of  the  superior,  who  has  accepted  the  resig- 
nation, and  granted  a  charter  to  the  petitioner  as 
his  vassal  in  the  subjects  in  room  of  the  grantors 
of  the  procnratorv,  it  appears  to  the  Lora  Ordi- 
nary tnat,  if  the  petitioner  produces  proper 
searches  up  to  the  present  date,  she  will  be  en- 
titled to  an  order  to  uplift  the  money,  upon  her 
delivering  a  disposition  or  assignation  to  the  re- 
spondent, such  as  will  enable  them  to  make  up 
a  title  with  the  superior  by  means  of  the  charter 
of  resignation  of  1861,  No.  9  of  process. 

"D.  M." 

The  railway  company  reclaimed. 

SoLiorroR-GENERAL  and  Tuoars,  for  the  railway 
company,  ai^ed — 1.  No  disposition  is  good  which 
wants  the  word  "  diBnpone."  The  petitioner's  tiUe 
is  therefore  bad.  2.  The  Lord  Ordinary  has 
awarded  expenses  which  he  had  no  power  to  do. 
Great  Northern  Railway  Co.,  8th  June  1848,  6 
RaiL  Gases,  269 ;  Graham  v.  Caledonian  Railway 
Co.,  27th  Jan.  1848,  10  D.  496. 

Clark  and  M'LA.BBir,  for  the  petitioner,  ad- 
mitted the  general  rule  contended  for,  but  argued 
that  as  the  defect  could  be  obviated  either  under 
the  procuratonr  of  resignation  or  by  adjudication 
in  implement  of  the  obligation  to  infeft,  an  assigna- 
tion by  which  the  company  could  obtain  a  good 
title  was  all  that  the  petitioner  was  bound  to  give. 
Ronton  v,  Austruther,  14th  Dec.  1843,  6  D.  238, 
and  16  S.  184. 

At  advising, 

Lord  CuRfiTBHiLL— The  objection  here  is  that 
the  dispositiye  clause  of  a  disposition  has  not  the 
word  "dispone."  The  words  are  "sell,  alienate, 
and  make  over."  There  is  an  obligation  to  infeft, 
a  procuratory  of  resignation,  a  conveyance  to  writs, 
a  precept  of  sasine,  and  absolute  warrandice.  There 
was  therefore  a  good  contract  of  sale,  giving  a 
rieht  which  has  b^  transferred  to  the  petitioner, 
wno  now  offers  to  assion  it  to  the  company.  The 
same  principle  which  1  stated  in  the  case  of  Miles 
is  applicable  here.  Assuming  the  objection  to  be 
valid,  the  company  has  nothing  to  do  but  lead 
an  adjudication  in  implement  and  so  complete  its 
title  at  its  own  expense.  The  expenses  connected 
with  this  application  fall  under  the  expenses  which 
the  company  must  pay  under  section  81. 

The  Lord  Prbsidsmt  and  Lord  Ardmillak 
concurred. 

Lord  Deas  deolined. 

The  following  interlocutor  was  pronounced : — 

"  EdMmrgh,  16«A  Ftbntanry  1867.— The  Lords 
having  oonsidered  the  reclaiming  note  for  the 
Nortik  British  Railway  Company,  Ka  26  of  pro- 


cess, and  heard  counsel  for  the  parties,  they,  sub- 
ject to  the  explanation  that  the  words  "  under  the 
Charter  of  Resignation  No.  9  of  process"  are 
deleted,  adhere  to  the  interlocutor  of  the  Lord 
Ordinary  reclaimed  against,  and  refuse  the  desire 
of  the  reclaiming  note  :  Find  the  respondents 
liable  to  the  petitioner  in  additional  expenses  of 
process.  Allow  an  account  to  be  given  in  and 
remit  to  the  auditor  to  tax  the  same  uid  to  report. 
"Dun.  M'Nhll, /.P./>." 

Agents  for  Petitioner— White-Millar  k  Robeon, 
S.8.C. 

Agents  for  Railway  Company — ^Dalmahey  & 
Cowan,  W.3. 

Wednesday,  Feb.  20. 

SECOND   DIVISION. 

DEANS  OF  CHAPEL  ROYAL  V.  JOHNSTONE 

AND  OTHERS.    X 
Teind9—  ValwUion^  Reduction—  TUular—  TaekM- 
man — Prescription — UomologcUion — Actruie*- 
eenee,     1.  Circumstances  in  which  held  that  a 
decreet  of  viduation  imported  ez  Jaeie  that 
the  titular  as  well  as  the  tacksman  was  a 
party  thereto,  and  reasons  of  redaction  main- 
tained, on  the  ground  that  the  titular  was  not 
called  repelled.      2.    Held   that  the  action 
was  excluded  by  the  long  negative  prescrip- 
tion.    Opinion  by  Lord  &iiholme  that  it  was 
also  excluded  by  the  positive  prescription. 
3.    Circnmstanoes   in  \imich  held  that    the 
action  was  excluded  by  homologation    and 
acquiescence. 
The  defender  Mr  Johnstone  is  proprietor  of  a 
portion  of  the  lands  of  Over  and  Nether  Ballialiea, 
in  the  parish  of  Eirkhope ;  and  the  other  de- 
fenders,  Bir  Brown's  trustees,  are  also  proprietors 
of  a  portion  of  these  lands  and  of  the  lands  of 
HelmcNime,  in  the  same  parish.     The  pursuers  are 
the  Deans  of  the  Chapel  Royal  as  donatories  of  the 
teinds  and  the  Crown  as  titular. 

The  teinds  of  all  these  lands  were  valued  by  a 
decree  of  valuation  of  the  Hi^h  Court  of  Commis- 
sion of  Teinds,  dated  28th  July  1647,  and  the  pre- 
sent action  is  brought  to  reduce  that  decree,  and 
to  have  it  declared  that  the  pursuers  are  entitled 
to  exaot  the  teind  at  a  fifth  of  the  aotoal  rental  of 
the  lands. 

The  Lord  Ordinary  (Barorale)  having  asaotlzied 
the  defenders  from  the  whole  oonclusiona  ol  the 
summons,  the  pursuers  reclaimed,  and,  after  a  full 
argument  at  the  bar,  the  Court  ordered  cases  on 
the  whole  cause. 

The  parish  of  Kirkhope,  in  which  the  defenders* 
lands  are  situated,  was,  along  with  the  pariah  of 
Yarrow  and  a  portion  of  the  parish  of  £ttrick, 
originallv  included  in  the  ancient  parish  of  8t 
Marykirk  of  the  Lowes,  the  teinds  of  which  were, 
with  various  other  endowments,  annexed  to  the 
deanery  of  the  Chapel  Royal,  originally  founded 
and  erected  by  James  IV.  in  the  yaar  1501,  under 
the  authoritv  of  a  papal  bull. 

Shortly  aner  the  erection  of  the  deanenr,  it  was 
annexed  to  the  bishopric  of  Qalloway,  but  was, 
with  its  endowments,  afterwards,  by  royal  charter 
of  mortification,  dated  in  1621,  dissolved  from  the 
Crown  and  from  the  bishopric  of  CtaUoway,  and 
erected  into  a  separate  benefice.  By  the  same 
oharter,  Adam,  bishop  of  Dunblane,  received  a  life 
impointment  to  the  deanerv  and  its  emoluments. 
This  charter  was  ratified  by  Act  of  Parliament 
1621,  cap.  57.     On  the  translation  of  this  bisUop 
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to  the  see  of  Aberdeen,  he  wbb  Booceeded  in  the 
biBhiopric  of  Dunblane,  in  1635,  by  Dr  James  Wed- 
derburn,  who,  at  thia  time,  also  received  from  the 
Crown  a  life  appointment  to  the  deanery,  with  a 
pit  of  ita  emonunents.  This  prelate  being,  in 
1 638,  excommnnicated  by  the  Greneral  Aasembly, 
went  to  ^^gl<*^^**^^  where  he  died  in  exile  the  same 
year.  No  sacoeBSor  was  appointed  to  Biahop  Wed- 
derbam  until  after  the  Restoration  in  1662. 

In  1647,  when  the  deanerv  waa  vacant,  the 
action  of  valnation,  in  which  the  decree  under  re- 
daction waa  obtained,  waa  raised  before  the  Hiffh 
Conmiiasion  of  Teinda,  at  the  instance  of  the 
heritor  of  the  landa,  against  Francis,  Earl  of 
Boodeach,  and  the  minister  of  the  parish.  The 
decree  of  valuation  proceeded  upon  an  agreement 
between  the  Eku-l,  who  waa  therein  designed 
tacksman  and  titular,  and  having  right  to  the 
teinda  of  the  parish,  on  the  one  part,  and  the 
heritor,  Mr  William  Elliot  of  Stobs,  on  the 
othra*  partf  whereby  they  ag;reed  that  the 
value  of  Che  lands  should  be,  in  all  time 
coming,  £210  Scots,  without  deduction  of  hia 
Majealy's  eaae.  The  agreement  was  ratified  by 
the  High  Commission,  and  their  authority  and 
decreet  interponed  to  it  in  the  usnal  wi^.  At  the 
date  of  the  action  and  decree,  the  Earl  of  Baoclench 
was  in  posaeeaion  of  the  teinda  of  the  parish,  and 
his  predeceaaora  had  been  ao  for  many  years  before. 
The  teinda  continued  to  be  levied  by  the  Buccleuch 
family  down  to  the  year  1848,  and  after  that  date 
by  the  deana  of  the  Chapel  Royal.  Since  its  date 
the  decree  of  valuation  has  been  the  title  under 
whidi  the  heritors  have  poeaeased  the  teinda,  and 
been  the  meaAire  of  the  teind  valuation  exigible 
bv  and  paid  to  the  titular,  or  the  PArty  in  right  of 
t&e  titular,  down  to  the  year  1869.  It  has  been 
g^ven  effect  to  in  all  the  processes  of  au^enta- 
tion  and  locality  since  its  date,  and  was,  in  1852, 
recognised  and  given  effect  to  in  the  action  of  dis* 
junction  and  erection  of  the  parish  of  Kirkhope,  in 
which  the  lands  are  situated. 

It  is  in  these  circumstances  that  the  present 
action  is  brought  to  reduce  the  decree  of  valuation. 

The  grounds  of  reduction  are : — 1.  That  the 
decree  of  valuation  was  obtained  in  absence,  and 
without  citation  of  the  proper  partiea  to  a 
prooeaa  of  valuation,  and  particularly  of  the 
titular.  2.  That  it  waa  procured  without  leeal 
proof  of  the  value  of  the  atock  or  teind  of  tiie 
lands.  3.  That  the  agreement  upon  which  the 
decree  proceeded  waa  tUtra  vires  of  the  parties, 
and  oomd  not  form  a  legal  basis  for  a  permanent 
valuation  of  the  teinds.  4  That  the  decree  is 
null  under  the  statutes  1661,  cap.  15,  and  1663, 
cap.  28. 

The  ffronnds  of  defence  chiefly  relied  on  are  sub- 
stantiaSiy  these : — 1.  That  the  decree  was  regularly 
and  l^uly  obtained.  9.  That  the  titular,  or  the 
party  who  acted  and  waa  recognised  at  the  time  as 
titular,  was  a  party  to  the  acfcion  and  agreement 
uptm  which  the  decree  proceeded,  and  a  consenter 
to  the  decree  itself.  3.  That,  on  the  assumption 
that  the  Dean  of  the  Chapel  Royal  was  the 
true  titular,  the  benefioe  at  the  time  was 
vacant,  and  the  titular  could  not  be  called. 
4.  That  although  the  titular  could  not  be  cidled, 
the  heritor  waa  nevertheless  entitled,  under  tiie 
atatutea,  to  lead  a  valuation  of  hia  teinda,  which 
dionld  be  vaUd  if  the  tacksman  or  other  party  in 
poaaession  of  the  teinda  waa  called,  as  representing 
the  intereats  of  the  titular.  And  that,  in  any 
view,  it  is  aufficieot  to  call  the  tacksman,  or  other 
party  in  pooaeaaian  of  the  teinda,  in  place  of  the 


titular.  5.  That  the  decree  ia  ex  ^octe  regular  and 
complete,  and  cannot  be  set  aside,  post  tantum 
iemporis,  except  on  the  ground  of  fraud  and  collu- 
sion, or  of  unjust  and  i^^iequate  valuation  o^  the 
teinds.  6.  That  not  only  is  the  decree  protected 
by  the  negative  prescription,  but  the  heritors  of 
the  lands  nave,  by  possession  under  the  decree, 
acquired  a  prescriptive  right  to  draw  and  possess 
thei/i«ac(>n?omoi  thet^nds.  7.  That  the  decree 
has  been  validated  by  homologation,  acquiescence, 
and  adoption  by  aU  parties  interested  to  challenge. 

The  Lord  Ordinary  (Baroaple)  asaoilaied  tiie 
defenders. 

The  purauera  reclaimed. 

Cook  and  H.  J.  Monorbtvf  for  them. 

Clabk  and  Nevat  for  the  defeudera. 

The  written  pleadinga  were  laid  before  the  whole 
Jndffea. 

Tne  following  are  the  opinions  returned  by  the 
Lord  President  and  Lord  Ormidale  : — 

Lord  President — ^The  object  of  this  action  is  to 
reduce,  or  to  declare  ineffectual,  a  decree  or  pre- 
tended decree  of  valuation  by  the  Hifh  Commis- 
sion in  1747  of  the  teinds  of  certain  umds  in  the 
parish  of  Kirkhope,  obtained  at  the  instance  of 
the  then  heritor.  The  pursuers  are  the  Deans  of 
the  Chapel-Royal,  as  donatories  of  the  teinds,  and 
the  Crown  as  titular.  The  defenders  are  the  pre- 
sent heritora  of  the  lands  in  question.  The  grounds 
of  reduction  set  forth  are  multifarioua,  and  ao 
alao  are  the  grounds  of  defence. . 

The  document  relied  on  by  the  defenders  as  an 
effectual  decreet  of  valuation,  and  now  asaailed  by 
the  purauera,  ia  not  the  original  of  the  proceedings 
in  1647.  These,  and  their  grounds  and  warrants, 
along  with  many  other  similar  documents,  were 
destroyed  by  a  general  calamity.  But  this  docu- 
ment is  the  su  Mtitute  for  the  originals  specially 
provided  bv  the  Act  of  1707  ;  and  the  defenders 
are  entitled  to  claim  for  it  the  benefit  of  the  provi- 
sions of  that  Act.  What,  then,  is  the  effect  that 
should  now  be  given  to  it  ? 

I.  As  to  the  construction  or  purport  of  the 
document.     I  am  of  opinion— 

1st,  That  it  purports  to  be  a  final  and  completed 
decree  of  valuation  of  the  teinds  of  the  lands  re- 
ferred to.  I  attach  no  importance  to  the  technical 
criticism  of  the  pursuers  aa  to  the  want  of  auch 
words  of  decemiture  aa  are  to  be  found  in  the 
decreeta  of  the  Court  of  Seeaion,  and  which  are 
there  the  warrant  for  extract  whereon  execution 
may  follow,  without  further  application  to  any 
Court. 

2d,  That  it  purporta  to  be  a  permanent  valua- 
tion of  the  teinds,  and  not  a  mere  temporary 
valuation  during  the  currency  of  the  then  existing 
tack,  which  hstd  only  twenty-two  yearn  to  run. 
The  tenor  of  the  aummona,  so  far  aa  can  be  dis- 
covered from  the  necessarily  imperfect  record  that 
exists,  had  nothing  in  it  to  distinguish  it  from  an 
ordinanr  proceeding  for  a  valuation  of  the  teinds 
out  and  out.  The  value  ascertained  is  in  express 
words  stated  to  be  the  value  "  in  all  time  coming," 
bong  the  form  of  expression  appropriate  to  a  per- 
manent valuation,  but  wholly  inapplicable  to  the 
valuation  of  a  mere  temporary  interest  during 
the  currency  of  a  particular  tack,  and  not, 
so  far  as  I  am  aware,  to  be  found  in  any  of  the 
caaea  (few  and  exceptional  they  are)  in  which 
nothing  waa  intended  to  be  valued  but  the  tem- 
porary intereat  of  a  tackaman.  My  reading  of  the 
decree,  aa  purporting  to  be  a  permanent  valuation 
of  the  teinda,  and  not  a  mere  temporary  valuation 
which  waa  to  have  effect  only  dnnng  the  currency 
cl  tiie  then  existing  tack»  darivea  oonfinaation 


256 


The  Scottish  Law  Exporter, 


[Feb. 


from  the  manner  in  which  that  decree  has  been 
maintained,  relied  on,  need,  and  dealt  with  daring 
the  period  of  nearly  two  hundred  ^ean  that  have 
tdapeed  since  the  tack  expired  in  1669;  while, 
upon  t&a  opposite  hypotheeiB,  the  decree  must 
haye  then  expired  along  with  the  tack.  I  allude 
more  particularly  to  the  recording  of  it  under  the 
provisions  of  the  Act  1707,  and  the  production  of 
it  in  successive  localities  from  1733  downwards,  as 
an  effectual  decreet  of  valuation  still  subsisting, 
and  of  which  the  benefit  was  claimed  at  these 
several  dates,  and  never  questioned  or  doubted  till 
now. 

dd,  /That  it  purports  to  be  a  decree  prononnoed 
in  a  proceeding  in  which  the  tUular  made  appear- 
ance and  took  part  The  defenders  callea  were 
the  Earl  ai  Bucdenoh  and  the  minister.  That 
part  of  the  document  which  briefly  narrates  the 
summons  does  not  show  in  what  character  or  cha- 
racters the  Earl  was  called,  and  the  original 
summons,  which  might  have  shown  this,  is  not 
extant.  But  the  document  does  bear  that  the 
Earl  appeared,  and  that  he  took  part  in  the  pro- 
ceedings, wherein  he  is  described  as  tacksman  and 
"  UttUar"  and  that  in  these  characters  he  entered 
into  an  agreement  with  the  heritor  as  to  the  per.- 
manent  value  of  the  teinds  "in  all  time  coming ;" 
and  the  Commissioners,  recognising  his  character 
and  power  to  make  such  an  agreement,  approved 
of  and  ratified  it,  and  gave  their  decree  of  valua- 
tion accordingly.  I  am  not  now  dealing  with  the 
question  whether  in  1647  the  Earl  was,  in  reality 
or  of  legal  right,  the  titular.  I  am  at  present 
sp^iJdng  only  of  what  is  set  forth  and  represented 
on  the  face  of  the  document,  and  I  find  that  on 
the  face  of  the  proceedings  there  set  forth  the 
Earl  is  represented  as  bSng  at  that  time  the 
titular,  and  is  so  dealt  with.  It  is  suggested  in 
argument  that  the  two  characters  of  tacksman 
and  titular  are  incongruous  and  inconsistent,  and 
could  not  be  united  in  the  same  person  ;  but  that 
has  been  shown  to  be  a  mistake,  and  izistances  of 
it  have  been  cited.  It  would,  I  apprehend,  be  no 
irregularity,  but  the  reverse,  that  the  tacksman 
and  the  titular  should  be  represented  in  a  yalua- 
tion,  whether  these  characters  Were  held  by  differ- 
ent persons  or  by  the  same  person. 

II.  As  to  the  effect  due  to  the  document.  If 
the  views  I  have  expressed  as  to  the  purport  of 
the  document  are  sound,  I  am  of  opmion  that 
effect  must  be  given  to  it  as  a  good,  out-and-out 
valuation  of  the  teinds  of  the  lands  in  question, 
unless  and  until  it  shall  be  cut  down  by  an  action 
of  reduction,  and  that  it  cannot  be  deprived  of 
such  effect  by  a  mere  declarator.  Nor,  in  my 
opinion,  does  the  objection  stated  by  the  pursuers 
to  the  nature  of  the  proof  on  which  the  decree  pro- 
ceeded furnish  any  valid  ground  for  denying  effect 
to  it.  I  think  that  such  an  agreement  or  concur- 
rence as  to  the  value  between  parties  having  anta- 
gonistic interests,  such  as  those  of  parties  holding 
the  respective  characters  ascribed  to  them  in  thaS 
decree,  was  such  evidence  of  the  value  of  the 
teinds  as  the  Commissioners  were  entitled  to  jpro- 
ceed  upon.  The  pursuers,  hdwever,  have  wisely 
not  trusted  to  declarator,  but  have  assailed  the 
decree  by  reduction. 

III.  As  to  whether  reduction,  on  the  srounds 
alleged,  is  still  available  or  is  now  excluded.  The 
main,  if  not  the  only  pleadable,  reason  of  reduc- 
tion is  an  allegation  tnat  the  Earl  of  Bucdenoh, 
though  described  and  treated  as  titular,  was  not 
in  r^ity  titular  at  the  time,  and  that  the  true 
titular  was  not  called  or  made  a  party  to  the  pro- 
ceedings.    Assuming  the  relevancy  of  that  lUlega- 


tian—  an  assumption,  the  soundness  of  which,  in  the 
circumstances,  is  questionable — ^the  onui  of  making 
out  the  alleged  facts,  if  such  an  inquiry  can  now 
be  gone  into,  must  rest  on  the  pursuers.  I  cannot 
say  that  the  evidence  they  have  referred  to  makes 
it  clear  to  me  that  tiie  Earl  was  not  the  titular  or 
the  acknowledged  representative  of  the  titularity 
at  the  time,  or  who  was  the  titular  at  the  time,  u 
it  was  not  the  Earl.  But  if  I  have  rightly  inter- 
preted tiie  decree,  I  am  of  opinion  tnatmquiry 
mto  the  matter  thus  alleged  apinst  it  is  now  ex- 
cluded by  the  negative  prescription.  The  applic- 
ability of  the  negative  prescription  to  challenges 
of  decreets  of  valuation  of  teinds  cannot,  I  think, 
be  disputed.  And  if  I  am  ri^ht  in  the  opinion  I 
have  expremed  as  to  what  this  decree  purports  to 
be— if  it  sets  forth  and  affirms  the  presence  of  all 
the  elements  essential  to  a  yalid  decree,  and  no  ex 
fade  nullity— I  see  no  sround  for  withholding 
from  it  the  protection  of  tne  law  of  n^ative  pre- 
scription, which  applies  to  all  decrees  not  challenged 
till  after  the  prescriptive  period,  however  relevant 
the  ground  of  challenge  alleged  may  be.  I  ma/ 
further  observe,  that  there  is  here  no  allegation  of 
fraud  or  collusion.  There  is  not  even  an  allega- 
tion that  the  value  put  on  the  teinds  was  not  a 
fair  value  to  be  put  on  them  as  a  permanent  valua- 
tion. There  may  be  a  question  m  this  case  as  to 
the  particular  date  at  which  the  prescription  began 
to  run.  But  I  do  not  doubt  that  it  oegan  to  run  from 
the  date  at  which  the  decree  must  be  held  to  have 
come  to  the  knowledge  of  the  party  entitled  to 
challenge  it ;  and  I  agree  with  hStd  Deas  in  think- 
ing that  there  are  several  dates  enumerated  by 
him  after  any  of  which  the  pursuers  cannot  be 
aUowed  to  plead  ignorance  of  tne  decree,  and  each 
of  which  dates  ia  sufficiently  remote  to  support  tho 
plea  of  prescription. 

IV.  As  to  the  defender's  plea  of  homologatiou. 
I  have  come  to  be  of  opinion  that  this  defence  alao 
is  well  founded.  The  fprounds  on  which  I  have 
arrived  at  that  conclusion  are  substantially  those 
stated  by  Lord  Curriehill  and  Lord  Deas— I  there- 
fore consider  it  unnecessary  to  repeat  them. 

v.  As  to  the  plea  of  the  pursuers,  founded  oa 
the  exception  of  the  Act  1663,  c.  28,  I  am  of 
oinnion  that  it  is  inapplicable  and  untenable  in 
this  case. 

Upon  the  whole,  I  am  of  opinion  that  the  inter- 
locutor of  the  Lord  Ordinary  &ould  be  adhered  to. 

Lord  Ormidale — ^The  Lord  Ordinary  has  in 
this  case,  in  which  the  pursuers  conclude  for  re- 
duction of  a  decree  of  valuation  of  teinds  so  far 
as  their  interests  are  concerned,  pronounced  an 
interlocutor  assoilzieing  the  defenders  from  the 
conclusions  of  the  summons;  and  the  question 
put  to  the  consulted  Judges  is.  Whether  the  in- 
terlocutor of  the  Lord  Ordinary  should  be  ad- 
hered to  or  altered  ? 

While  some  of  the  points  pressed  in  aigument 
by  the  parties  appear  to  me  to  be  not  unattended 
with  difficulty,  tnere  are  others  which,  as  I  view 
them,  are  of  suck  a  character  as  not  to  give  rise  to 
any  embarrassment,  or  to  require  much  considera- 
tion. 

On  the  one  hand,  I  think  it  dear  that  the  argu- 
ment of  the  pursuers,  based  on  the  assumption  (1) 
that  the  valuation  under  challenge  related  to 
bishops'  teinds,  and  therefore  falls  under  the  ex- 
ception of  the  Act  1663,  o.  28  ;  (2)  that  the  valua- 
tion is  bad,  in  respect  that  it  proceeded  on  an 
agreement  of  parties  merely,  ana  not  upon  proof 
regularly  and  formally  adduced  :  and  (3)  that  the 
decree  is  reducible  on  the  ffround  that  it  does  not 
contain  a  decemiture  of  viuuation-^b»>ill  founded. 
Digitized  by  VjOO 
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In  regard  to  the  fint  of  these  points,  it  issaffieient 
to  remark  that  not  only  ia  there  no  evidence  of  the 
teinda  referred  to  beuig  biahoue*  teinda,  in  the 
oorrect  aenae  of  that  exinreaaion,  but  that  the  whole 
erideiuM  in  the  caae  oearin^  on  the  subject  de- 
monatratee  the  reverse.  Beaidea,  the  pnranera  do 
not  in  the  record  aver  tiiat  they  are  biahopa'  teinda, 
or  lay  any  other  proper  foundation  for  the  mainte- 
nance of  a  plea  founded  on  the  aaaumjvtion  that 
they  are.  Accordinely,  it  ia  not  aurpnsing  that 
the  pnrsnera  ahould  mtimateljr  have  felt  theinielTea 
constrained  to  acknowledge  in  their  reyiaed  caae 
that  the  teinda  in  question  **  cannot  exactly  be  re- 
garded aa  biahopa'  teinda."  With  respect,  again, 
to  the  pnrauera'  aignment,  founded  on  the  eircnm- 
stance  merely  that  the  decree  prooeeda  on  an 
agreement  of  parties,  and  not  upon  actual  proof 
regularly  and  fonnally  adduced,  I  do  not  think 
that,  haTinff  regard  to  the  practice  aa  well  aa  the 
aothoritieB  oeanng  on  the  matter  referred  to  in 
the  note  of  the  Lord  Ordinavy,  effect  can  be  given 
to  it.  Nor,  on  principle,  can  I  aee  any  ffround 
for  holding  that  an  agreement,  regular  and  com- 
plete in  itaelf«  and  untainted  by  fraud  or  coUuaion, 
should  not  be  held  aa  equivalent  to,  and  therefore 
sulficient  to  render  unnecessary,  the  expense  and 
delay  of  a  formal  proo^  in  so  far,  at  least,  aa  the 
intereata  of  the  partiea  to  it  are  concerned.  And 
juat  aa  little  do  I  think  that  effect  can  be  giyen 
to  the  porauers'  plea,  founded  on  the  assumption 
that  the  decree  does  not  contain,  in  the  precise 
te<^hnical  language  which  aeema  to  be  deaiden^ted 
by  them,  a  deoemiture  for  the  amount  of  the 
valuation.  It  ia  enough,  I  think,  that  the  agree- 
ment embodied  in  the  decree  diatinctly  specifies 
the  valuation,  and  that  the  Court  interponed  ita 
'*  decreet  and  authority  thereto  in  all  pomta.*' 

On  the  other  hand,  the  defendera  plea  of  res 
judieaia  is  so  dearly  untenable  aa  to  oe  left  by 
them  without  a  wora  in  aupport  of  it.  Nor  am  I 
disposed  to  give  any  countenance  to  the  argument 
of  the  defendera,  founded  on  the  assumption  that 
a  tacksman  of  teinda  may  alwaya  be  held  to  re- 
preaoit  the  titular,  so  that  it  is  unnecessary  that 
the  latter  should  be  a  party  at  all  to  a  process  of 
valuation.  I  have  been  unable  to  find  any  auffi- 
cient  authorii^  for  such  a  doctrine  ;  and  1  think 
it  ia  irreconcilable  with  sound  principle,  to  hold 
that  a  fjickaman  with,  it  might  be,  a  temporary 
right  of  only  a  few  yeara— 4n  the  present  instance 
twenty-two  yeara-nedionld  have  tne  power,  with- 
out any  expresa  or  special  authority,  of  binding 
the  titular  m  perpetuity. 

The  remaining  pleas  of  the  parties  resolve  very 
much  into  the  contention  by  the  pursuers,  that 
the  decree  is  null  and  reducible,  so  far  as  tiieir 
interests  are  concerned,  in  respect  that  the  titulars 
of  the  teinda — or,  in  otner  wcnda,  the  Crown  or  ita 
donatories — ^were  not  parties  to  the  agreement  on 
which  it  proceeds,  ana  had  not  been,  in  any  shape, 
called  or  made  parties  to  the  process  in  which  it 
was  pronounced;  and  the  contention,  on  the  part 
of  the  defenders,  that  the  titular,  or  the  individual 
representing  and  entitled  to  represent  the  titular, 
was  called  in  the  process,  and  was  a  party  to  the 
agreement  on  which  the  decree  proceeded,  and 
that  at  any  rate  the  validity  of  the  decree  against 
all  concerned,  including  the  titular,  has  been  esta- 
blished by  preaoription,  and  that  the  pursuers  are 
now,  on  that  and  other  grounds,  oaired  from 
chaUenging  it. 

As  a  general  rule,  it  cannot,  I  think,  be  fairly 
qoestifloed,  that  in  order  to  render  a  decree  of 
valuation  complete  and  unobjectionable,  the  titu- 
lv>  as  well  aa  tiie  heritor  and  minister,  requires  to 


be  a  party  to  the  process.  The  authorities— if 
authority  were  neceasary  in  support  of  a  proposi- 
tion so  evidently  reasonable  in  itieU — cited  by  the 
pursuers  in  the  very  able  and  learned  alignment 
submitted  for  them,  seem  to  me  to  be  conclusive 
on  this  point.  Nor  do  I  think  that  the  defenders, 
notwithstanding  the  zeal  and  ability  displayed  on 
their  behalf,  have  succeeded  in  creating  any  serious 
doubt  or  difficulty  on  the  subject.  The  only 
thing  of  the  nature  of  authority  they  have  referred 
to  is  the  passage  from  Mr  Erakine's  **  Institute," 
where  it  is  stated  that  "in  actions  of  valuation 
brought  before  the  session  as  the  Comnussion 
Court,  the  titular  or  his  tacksman  "  must  be  made 
a  party  ;  but  this,  I  think,  must  be  held  merely 
to  mean  that  where  a  complete  and  permanent 
valuation  against  the  proper  titular  is  the  object, 
he  must  be  made  a  party  to  the  process,  while, 
where  a  limited  and  temporary  one  only  is  wished, 
it  may  be  sufficient  to  cite  the  tacksman.  Ac- 
cordingly, in  Mr  Erakine's  "  Principles "  (ii.  10, 
10);  which,  unlike  the  "  Institute,"  were  revised 
and  corrected  for  the  press  in  his  own  lifetime  by 
himself,  the  titular  alone,  without  any  reference 
to  tacksmen,  is  mentioned  as  the  proper  and  in- 
dispensable defender  in  an  action  for  the  valuation 
of  teinda,  a  view  which  appears  to  be  in  accord- 
ance with  the  terms  of  the  royal  decreets-arbitral 
and  relative  instructions  under  the  authority  of 
which  viJuationa  of  teinda  were  first  introduced. 

Whether,  if  thecommissionerB  for  valuing  teinda 
had  themselves  proceeded,  with  reference  to  the 
teinds  in  dispute,  to  ascertain  their  value  inde- 
pendently of  the  parties  interested  or  of  any  ar- 
rangement or  a^^reement  by  them,  a  reduction 
would  now  be  mamtainable  on  the  grounds  libelled, 
need  not  be  inquired  into ;  as  it  is  deu-  that  the 
commissioners  did  not  themselves  make  up  any 
valuation,  or  institute  or  prosecute  an^  proceed- 
ing whatever,  but,  following  a  practice  which 
aeems  to  have  prevailed  to  a  considerable  extent, 
approved  of  an  agreement  or  arrangement  as  to 
value  entered  into  by  certain  of  the  parties  inte- 
rested, and  pronounced  deoree  accordingly.  It  is 
essential  therefore  to  ascertain,  first,  whether,  in 
point  of  fact,  the  titular  waa,  or  was  not,  one  of 
these  parties,  or  a  part^  in  any  way  whatever  to 
the  decree  of  valuation  m  question  ;  and,  secondly, 
whether,  supposinff  he  waa  not,  the  decree  has 
been  otherwise  viuidated,  or  the  pursuers'  risht 
to  challenge  it  excluded,  as  maintained  by  the  de- 
fenders. 

In  regard  to  the  first  of  these  points,  I  feel  my- 
self unable  to  adopt  the  reasomng  of  the  defen- 
ders. The  process  of  valuation  was  at  the  in- 
stance of  the  heritor  or  proprietor  of  the  landa, 
and  the  only  parties  callea  to  it  as  defenders  were 
tiie  minister  and  Franda,  Earl  of  Bucoleuch.  That 
the  Earl  was  tacksman  of  the  teinds  is  made  clear 
enoiu^  by  the  authentic  documents  produced  ; 
and  both  pursnera  and  defenders  are  agreed  that 
he  waa  tacksman.  Bu^  there  is  not  a  particle  of 
evidence  indicative  in  the  slightest  de^p^e  that 
he  was  titular  of  the  teinda^  or  anything  more 
than  tacksman.  All  the  evidence  la  the  other 
way.  Not  only  is  there  no  specific  grant,  or  other 
tide  to  the  teinda  in  favour  of  the  Scotts  ot  Buc- 
oleuch, but  no  allusion  to  anv  such  grant  or  titie 
is  to  be  found  in  an^  of  tne  numeroua  Crown 
charters,  Acts  of  Parliament,  and  other  writs  re- 
lating to  the  subject  founded  on  and  referred  to 
by  either  party.  On  the  contrary,  they  all  pro- 
ceed on  a  footing,  and  are  expreaaed  in  terms,  in- 
consistent with  the  existence  of  any  such  grant 
or  title.     For  example,  the  ratification  by  James 
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VI.  in  1612,  and  tkat  by  the  Bishop  of  Galloway, 
with  consent  of  the  CSiapter  of  the  Chapel  Rojral  m 
1617,  demonstrate  that  the  Earl  was  tacksman, 
and  nothing  more  ;  and  the  tacks  themselves,  so 
far  as  can  m  discovered  from  those  produced  and 
from  the  ratifications  and  other  writs  founded 
on  by  both  parties,  extending  over  a  period  com- 
mencing long  prior  to  the  date  of  the  decree  under 
reduction,  and  coming  down  to  1848,  are  all  to 
the  same  effect. 

As  miffht  have  been  expected;  therefore,  the  de- 
fenders do  not  venture  distinctly  to  aver,  that  the 
titularity  of  the  teinds  in  Question  was  ever  in  the 
Buccleuch  family.  Their  allegations,  when  closely 
examined,  amount  in  substance  to  nothing  more 
than  that  the  Earl  of  Buccleuch  was  tacksman  of 
the  teinds,  and  at  the  time  tiie  decree  of  valuation 
in  question  was  pronounced,  in  possession  of  them 
— as  undoubtedly  he  was  under  his  admitted  and 
proved  right  of  tack.  The  defenders,  it  is  true, 
add  that  the  Scotts  of  Bucdench — the  jHredecessors 
and  ancestors  of  the  present  Duke — besides  beinff 
in  possession  of  the  teinds  as  tacksmen,  exercised 
the  rights  and  privileges  of  titulars  thereof  ;  but 
what  the  defenders  precisely  mean  by  this  state- 
ment they  nowhere  distinctly  explain  ;  nor  is 
there  in  the  record  any  statement  or  explanation 
whatever  of  how  the  Scotts  of  Buccleuch  nappened 
at  one  and  the  same  time  to  hold  the  incongruous 
position  of  tacksmen  and  titulars  of  the  teinds. 
They  may,  in  virtue  of  their  tacks,  so  long  as  they 
endured,  have  had  possession  of  the  teinds,  and  in 
that  way,  and  in  virtue  of  their  rights  of  tack, 
been  temporarily  in  the  enjojrment  of  the  teinds 
just  as  ir  they  had  been  the  titulars.  But  that 
they,  in  any  other  sense  or  in  any  other  way, 
were  the  titulars,  or  exercised  the  proper  rights  of 
titulars  of  the  teinds,  nowhere  appears. 

Without,  therefore,  dwelling  further  on  this 
point,  I  think  it  must  be  taken,  in  disposing  of 
the  present  case,  as  being  now  indisputably  esta- 
blished, that  the  Scotts  of  Buccleuch  never  were 
the  titulars,  but  merely  tacksmen  of  the  teinds  in 
question  ;  and  if  so,  it  follows  that  the  titulars 
were  not  in  point  of  fact  called  as  defenders  in  the 
process  of  valuation  under  consideration,  nor  were 
m  any  shape  parties  to  the  decree  under  reduction, 
or  the  agreement  on  whi<;h  it  proceeded. 

The  defenders,  however,  ar^e,  on  the  assump- 
tion that  the  titulars  were  not  m  reality  parties  to 
the  process  of  valuation,  that  the  decree  is  never- 
theless good  against  the  pursuers,  in  respect  that 
the  right  to  the  teinds  was  at  the  date  of  the  pro- 
cess and  deeree  in  question  merely  in  abeyance, 
in  consequence  of  there  being  then  no  dean  of  the 
Chapel  Koyal.  But  I  am  unable  to  see  how  this 
view  can  avail  the  defenders.  In  the  first  place, 
it  appears  to  me  the  right  to  the  teinds  was  not 
merely  in  abeyantce  at  the  time  referred  to,  but 
was  in  the  Crown,  having  reverted  to  it  on  the 
abolition  of  Episcopacy  ;  but,  in  the  second  place, 
and  supposing  that  the  teinds  were  merely  in 
abeyance,  and  that  the  titular  could  not  be  called 
in  the  process  of  valuation  in  question,  because 
there  was  no  dean  of  the  Chapel  Royal  then  in 
office,  I  think  the  legitimate  effect  of  such  a 
state  of  things  would  be,  not  to  render  the 
process  and  (tocree  competent  snd  unobjection- 
able as  i^ainst  the  titulars,  but  merely  that 
no  such  process  could  be  Instituted,  or  deeree  pro^ 
nounced,  so  ae  to  affect  the  titularp  or  their  inte- 
rests. 

At  the  same  time^  I  am  not  to  be  understood  as 
holding  that  it  Deoessarily  follows  that  the  pur- 
suers must  prevail  in  setting  the  decree  in  ques- 


tion aside.  It  is  at  least  conceivable  that  they 
may  by  the  lapse  of  time  and  other  circunistances, 
be  now  precluded  hx>m  chaUenging  the  decree. 
The  defenders  maintain  that  they  are,  on  the 
grounds  of  prescription,  and  of  homologation,  ac- 
quiescence, and  adoption. 

With  reference  to  the  defenders'  pleas  of  pre- 
scription, it  is  necessary  carefully  to  examine  the 
terms  of  the  decree  of  valuation,  in  order  to  see 
whether  liiey  are  such  as  to  make  the  decree  es 
fade  regular  and  complete  aa  against  the  titular  ; 
or  whether,  independently  <^  any  aid  from  ex- 
trinsic evidence,  tne  decree,  according  to  the  fair 
and  legitimate  reading  and  construction  of  its 
terms,  must  be  held  to  oe  one  not  directed  against 
the  titular  at  alL 

It  is  only  from  the  extract  decree  itself — ^the  pro- 
oess  not  beinjy^  now  extant — that  it  can  be  seen 
whether  the  titular  is  to  be  held  to  be  ex  faae  a 
party  to  it  or  not.  Now,  in  so  far  as  the  ex- 
tract decree  narrates  the  summons  of  valuation, 
there  seems  to  have  been  no  express  mention  of 
the  titular  in  that  writ,  which  appears  to  have 
been  at  the  instance  of  the  heritor,  and  directed 
against  the  minister  and  "  Francis  Earl  of  Buc- 
c^ch,"  but  without  specifying  in  what  character 
the  latter  was  called— whetiier  as  titular  or  tacks- 
man. The  agreement,  however,  on  which,  in 
place  of  a  formal  proof,  the  decree  proceeded,  bears 
that  it  was  entered  into  by  the  Eiurl  of  Buccleuch 
*'  as  tacksman  and  titular,  and  having  right  to  the 
teinds,"  on  the  one  part,  and  Mr  ElSot,  the  heri- 
tor, on  the  other  part.  The  question  thus  arises, 
Wliat  must  be  held  to  be  the  true  meaning  and 
effect  of  the  words,  *'  as  tacksman  and  titular, 
and  having  right  to  the  teinds  ? "  If  ther  must  be 
held  to  denote  that  the  Earl  of  Buccleuch  was 
truly  and  in  fact  the  titular  in  the  f uU  and  ordi- 
nary sense  of  that  expression,  then  in  that  view  I 
should  be  of  opinion  that  the  decree  under  chal- 
lenge is  in  itself  tx  fade  sufficiently  regular  and 
complete  even  as  against  the  titular ;  but  if  the 
expressions  referred  to  can  onl^,  according  to  their 
fair  and  legitimate  construction,  looking  at  the 
extract  decree  in  all  its  particulars,  be  held  to 
mean  that  the  Earl  of  Buccleuch  was  a  party  to 
the  agreement  as  tacksman,  and  as  sucn  and  te 
that  limited  extent  and  effect  only  having  right 
to  the  teinds,  then  I  think  the  deeree  mast  be 
held  to  be  ea;  fade  irregular  and  incomj^ete,  in- 
asmuch as  it  does  not  bw  that  the  true  titular  ol 
the  teinds  was  a  party  to  it. 

Althouffh  not  without  difficulty  and  hesitatioii, 
I  am  inclined  to  adopt  the  latter  view.  I  con- 
sider it  to  be  in  the  highest  degree  unnatural  and 
unUkely  that  if  the  J^ffl  d  raccleuch  was  truly 
the  titular  of  the  teinds,  and  tiiat  if  it  was  in- 
tended that  he  should  so  appear  9M  a  party  to  the 
agreement  and  decree,  he  should  not  only  be  de- 
scribed as  tacksman,  but  that  that  should  be  put 
forward  as  his  principal  and  leading[  title  and  ' 
character.  This,  however,  becomes  quite  natural 
and  intellisible  on  the  supposition  that  the  £ari 
was  in  reality  merely  tacksman,  and  that  it  was 
only  intended  to  represent  him  as  titular  and  hav- 
ing right  to  the  temds  to  the  limited  extent  and 
effect  only  of  his  temporary  right  as  tadcsmaa. 
In  this  view  also  the  incongniity,  if  not  the  abso- 
lute inconsistency,  of  the  same  individual  being  at 
one  and  the  same  time  titular  and  taeksman  of  the 
teinds  disappears.  There  would  certainly  be  no 
inconsistency  in  a  partv  being  first  the  tacksman 
of  teinds,  and  thereafter,  mtfore  the  expiry  of 
his  tack,  acquiring  a  full  proprietary  nriit  to 
teinds,  as  exemplined  in  the  case  of  uie  Barl  of 
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SeafieM,  16th  July  1823  ;  but  uexther  that  nor  any 
other  case  that  I  know  of,  or  that  has  been  re- 
ferred to,  is  an  example  of  a  titular  designatinff 
himself  as  being  at  we  same  time  tacksman  and 
titakr  of  the  same  teinds.  In  the  present  in- 
stance the  defenders,  neither  in  the  record  nor 
in  their  argument,  have  said  that  they  ever  held 
two  BQck  rights  as  collateral  to  and  corroborative 
of  each  other.  And  although  they  have  su^^gested, 
in  B{)eculative  ari^ment,  various  hypothetical  and 
fanciful  theories  I^  reference  to  the  possibility  of  a 
party  being  at  once  tacksman  and  titular  of  the 
nme  teinds,  they  have  not  in  the  record  or  any- 
where else  stated  that*  Francis,  Earl  of  Buc- 
deuch,  or  any  other  member  of  the  Bucdeuch 
family,  ever  held  the  rights  or  occupied  the  posi- 
tions in  relation  to  which  alone  these  theories 
could  have  even  the  air  of  plausilnlity. 

For  the  reasons  I  have  now  stated,  I  feel  myself 
unable  to  resist  the  conclusion  that,  according  to 
the  trua  and  le«;itimate  reading  and  construction 
of  the  decree  of  valuation  in  Question,  it  must  be 
held  that  the  Earl  of  Buccleuch  was  a  party  to  it 
as  tacksman,  or  titular  qua  tacksman  only,  which 
in  reality,  as  it  now  turns  out,  was  the  only 
right  or  title  he  ever  ];K)88essed.  And  it  is  not 
unimportant,  as  confirmatory  of  this  view,  that 
limited  processes  and  decrees  of  valuation  acainst 
tacksmen  of  teinds,  without  being  directed  also 
against  the  proper  titular,  have,  as  already  re- 
marked, been  not  uncommon  or  without  recogni- 
tion in  the  practice  of  the  Courts. 

On  the  assumption,  then,  that  the  decree  in 
question  is,  according  to  its  fair  and  legitimate 
reading  and  construction,  ex  facie  a  decree  against 
the  tsfikuman  only,  and  not  the  titular  of  the 
teinds,'  there  can  be  no  room  for  the  operation  of 
prescription  to  the  effect  of  now  precluding  a 
challenge  of  the  decree  by  the  pursuers  as  the  true 
titulars.  Prescription,  supposing  it  were  otherwise 
appKcable,  could  only  vaudate  the  decree  within 
the  Umita  of  its  terms.  It  could  not  extend  or 
convert  it  to  one  against  the  titular,  if  in  its  own 
terms,  fairly  and  legitimately  construed,  it  is  a 
decree  a^nst,  not  the  titular,  but  the  tacksman 
of  the  teinds  only.  Such  a  decree  may  be  good  so 
far  as  it  goes— that  is  to  say,  against  the  tacks- 
man, but  not  against  the  titulars  ;  and  a  decree 
against  a  tacksman  only  cannot  by  prescription 
he  made  a  decree  against  the  titular,  anjr  more 
than  a  decree  of  the  valuation  of  the  temds  of 
certain  specified  lands,  situated  within  a  particular 
pariah,  oonld  be  converted  into  a  decree  oivaluation 
of  the  teinds  of  other  entirely  different  lands,  situ- 
ated in  another  and  different  parish.  The  case  of 
M*Intyre  r.  Cameron,  which  seems  to  be  much  relied 
on  by  the  defenders,  does  not,  in  my  jud^ent^  affect 
this  principle  in  the  slightest.  The  decision  m  that 
case  is  merely  to  the  CTect  tiiat  although  a  decree 
stated  that  a  summons  of  valuation  had  been 
directed  aj^st  the  minister  of  a  parish  different 
from  that  m  which  the  lands  lay,  yet  as  the  minis- 
ter of  the  right  parish  sisted  himself  as  a  party^ 
the  valuation  was  effectual — a  decision  which  I 
rather  think  would  have  been  arrived  at  equeJly 
well  and  with  as  Httle  difficulty,  although  only 
four  in  place  of  the  prescriptive  period  of  forty 
years  had  elapsed  before  the  challenge  was  made. 
Accordingly,  althoudi  it  appears  from  the  report 
of  the  case  that  the  Lord  Ordinary  rested  his 
judgment  on  the  ground  that  the  challenge  was, 
in  conaeqnence  of  the  lapse  of  forty  years,  "ex- 
cluded by  the  negative  pescription,'^  it  also  ap- 
pears thai  the  Court,  while  they  came  to  the  same 
result  as  the  Lord  Ordinary,  disapproved  of  his 


ratio  decidendi^  and  put  their  judgment  on  its  true 
footing  viz.,  *'in  resf^ect  that  the  Rev.  Alex. 
Fraser  sisted  himself  in  the  process  of  wakening 
and  sale  brought  in  1795." 

Independently,  however,  of  the  objection  to  the 
operation  of  prescription,,  arising  as  now  explained 
on  the  ex  fade  reading  and  construction  of  the 
decree,  the  question  suggests  itself,  whether  the 
positive  prescription  can  be  held  to  apply  at  all, 
under  any  circumstances,  to  a  mere  decree  of 
valuation  of  teinds.  The  terms  of  the  statute 
1617,  cap.  12,  do  not,  according  to  their 
ordinanr  meaning,  extend  to  such  a  case ;  and 
no  authority  has  been  cited  to  the  effect  that 
the  positive  prescription  has  been  held  to  apply 
to  a  mere  decree  of  valuation  of  teinds,  which  con- 
fers no  new  or  active  title  whatever  on  its  holder. 
It  is  not  in  itself  a  title  of  property.  It  merely  im- 
poses— in  favour,  no  doubt,  of  the  holder  of  it~a 
limitation  on  the  rig^hts  of  others.  In  this  respect, 
a  decree  of  valuation  is  quite  different  from  a 
decree  of  sale  of  teinds ;  and  so  also  is  it  quite 
different  from  a  disposition  or  other  heritable  right 
to  teinds,  although  not  feudalised  by  infeftment, 
as  is  well  illustrated  in  the  case  of  Budge,  cited 
by  the  defenders  themselves.  If  it  were  neces- 
sary, therefore,  to  determine  whether  the  positive 
prescription  is  applicable  at  all  to  a  mere  decree  of 
valuation  of  teinas,  I  should  be  disposed  to  hold 
that  it  is  not ;  but,  as  previously  explained,  no 
period  of  time  could,  on  tne  principle  of  prescrip- 
tion, even  supposing  it  were  applicable,  convert 
the  decree  of  valuation  in  question  from  beins  one 
as  between  the  heritor  and  the  tacksman  of  the 
teinds  into  one  against  the  titular,  who,  according 
to  my  reading  of  the  decree,  caxmot  be  held  to  be 
in  any  way,  or  to  any  effect,  a  party  to  it  at  all. 

In  regara,  however,  to  the  negative  prescription, 
while  I  am  of  opinion  that  it  might  apply  to  a  de- 
cree of  valuation,  I  have  been  unable  to  satisfy 
myself  that  it  has  had  any  operation  in  the  parti- 
cular circumstances  which  occur  in  the  present 
case.  It  could  not,  of  course,  have  had  any  ope- 
ration or  effect,  any  more  than  the  positive  pre- 
scription, if  I  am  right  in  holding  that  the  decree 
of  valuation  in  question  never  applied,  in  words  or 
form  any  more  than  reality,  to  the  titular  of  the 
teinds.  But  independently  of  this  I  think  its 
operation  would  be  excluded  on  the  ground  that 
the  pursuers,  or  their  authors  and  predecessors, 
as  titulars,  have  not  for  the  prescriptive  period 
been  so  placed  as  to  have  had  any  interest  to 
challenge  the  decree  in  question.  Down  to  1848 
the  whole  beneficial  interest  in  the  teinds  was  in 
the  Buccleuch  family,  in  virtue  of  their  tacks. 

It  was  for  the  defenders  to  establish,  if  they 
could,  the  bar  founded  on  prescription  which  they 
desire  to  interpose  against  the  pursuers'  demands, 
and  to  lay  the  necessary  foundation  for  it — in 
averment  as  well  as  proof.  I  very  much  doubt 
whether  they  have  done  this.  Their  all^tiona 
are  very  vague  and  ambiguous  ;  and  as  for  evidence, 
I  have  been  unable  to  discover  any  that  is  suffi- 
cient. There  is  no  direct  evidence  whatever 
bearing  reference  to  the  period  prior  to  1848, 
to  the  effect  that  the  pursuers,  or  their  pre- 
decessors and  others,  ever  acted  or  transacted 
on  the  footing  of  the  decree  in  question  being 
a  good  decree  of  valuation  against  them*  or 
even  that  they  knew  of  its  existence.  It  is  true 
renewals  of  tack  in  favour  of  the^  Buccleuch 
family  were  granted  from  time  to  time  by  the 
donatories  of  the  Crown,  the  Deans  of  the  Chapel- 
Royal  ;  but  in  none  oi  these  renewals  are  the 
teinds  referred  to  as  having  ever  been  valued ; 
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and  certainly  the  oiroumstaaoe  of  large  and 
increasing  graasums  havinff  been  demanded'  and 
received  on  each  renewal  of  tack  is  difficult  to  be 
accounted  for  couBiBtentlj  with  the  assumption 
that  the  teinds  were  dealt  with  on  these  occasions 
as  having  been  valued  against  the  titulars  as  well 
as  the  tacksmen  in  1647.  There  is,  indeed,  no 
proper  or  direct  evidence — ^nothing  but  conjecture 
aud  inference— to  support  the  allegation  that  the 
decree  was  for  the  prescriptive  period,  held  to  be 
binding  and  operative,  even  as  betwixt  the  heritor 
and  tacksman.  The  decree  may  quite  possibly 
have  been  intended  and  dealt  witii  by  the  parties 
as  one  operative  only  during  the  currency  of 
the  tack  which  existed  at  the  time  it  was  pro- 
nounced. The  whole  of  this  matter  has  been 
left  in  a  most  unsatisfactory  state  by  the  de- 
fenders, on  whom,  I  think,  the  onut  of  clearing  it 
up  lay. 

It  appears  to  me,  therefore,  that  the  pursuers 
cannot,  m  the  circumstanoes,  be  held  to  be  affected 
by  the  negative  pescription,  in'  respect  that  it 
does  not  run  agamst  rights  to  which  no  adv^rae 
act  has  been  opposed  that  could  afford  ground  for 
the  presumption  of  that  dereliction  or  abandon- 
ment which  forms  the  foundation  of  the  n^ative 
prescription.  In  other  words,  there  not  having 
been — so  far  as  has  been  shown  or  proved — for  the 
requisite  period  any  claim  made  or  exigible,  so 
far  as  the  pursuers  were  concerned,  to  which 
the  decree  in  question  could  be  put  forward  or 
founded  on  as  an  answer  or  bar,  there  could  as 
against  them  be  no  currency  of  the  negative  pre- 
scription. So  long,  in  short,  as  there  was  no 
legal  basis  or  call  for  the  operation  of  the  decree 
against  the  pursuers,  there  could  be  no  room  for 
the  presumption  which  is  implied  in,  and  at  the 
foundation  of,  the  negative  prescription  that  there 
was  a  forbearance  on  their  part  to  assert  .a  dum 
which,  were  it  not  for  the  decree,  could  and  mi^t 
have  been  enforced. 

If,  then,  I  am  right  in  opinion  that  the  decree 
in  question,  even  sui>po6ing  that  by  its  terms  it 
were  to  be  read  as  being  ex  fade  one  against  the 
titular  of  the  teinds,  is  not  fortified  or  protected 
by  prescription,  either  positive  or  negative,  it 
must  follow  that  inquiry  not  being  exduded  on 
that  principle,  and  as  it  lias  been  clearly  made  out 
as  matter  of  fact  that  the  titular  df  the  teinds,  in 
whose  right  and  place  the  pursuers  now  are,  was 
not  a  party  in  any  way  whatever  to  the  acreement 
upon  which  exclusively  the  decree  proceeaed— the 
pursuers  have  succeeded  in  establishing  their 
grounds  of  action,  and  are  entitled  to  decree  ao- 


But  the  defenders  also  maintain  that  the  ]^r- 
suers  are  precluded  by  homologation,  adoption, 
and  acquiescence  from  now  n>>3l«^pflri«g  the  de- 
cree of  valuation  and  reduction.  I  do  not  think 
so.  There  is  a  want,  in  my  apprehension,  of  facts 
to  support  these  pleas.  I  can  iind  nothing, 
indeed,  of  any  materiality  on  the  subject,  except 
the  acceptance  by  the  Deans  in  1859  of  a  certam 
sum  as  the  balance  due  to  them  of  the  gross 
valued  teind  for  crops  1848  to  1858  inclusive ;  but 
that  act  by  itself  and  of  so  recent  a  date  before 
the  institution  of  the  present  action,  I  consider  to 
be  wholly  insufficient  to  establish,  either  directly 
or  by  mference,  the  knowledge  or  intention 
on  the  part  of  the  pursuers,  which  would  be 
indiraensable  towards  the  support  of  the  pleas 
of  homologation,  adoption,  or  acquiescence, 
in  any  reasonable  or  leeal  view  that  can  be 
taken  of  such  pleas.  And  here  I  may  repeat  my 
former  remark,  that  it  nowhere  appears  so  far  as 


I  can  discover,  or  has  been  proved,  that  the 
pursuers  or  the  titulars  of  the  teinds  in  question 
at  any  time  had,  prior  to  1848,  when  the  tacks  in 
favour  of  the  Bnooleuch  family  came  to»  an  end, 
been  even  aware  of  the  existence  of  the  decree  in 
question  ;  and  assuredly  there  is  no  evidence  of 
its  validity  having;,  prior  te  1848,  been  recognised 
by  them.  The  lai^  and  increasing  ffraasums 
demanded  and  received  from  the  Bucdench  family, 
as  already  noticed,  go  far,  I  think,  to  show  either 
that  the  decree  was  never  brought  inte  view  mt  all 
on  any  occasion  when  the  interests  of  the  titu- 
lar had  to  be  considered  or  dealt  with,  or  at  any 
rate  was  not  on  any  such,  occasion  held  or  allowed 
te  affect  these  interests. 

Finally,  in  reeardto  the  defenders'  plea,  te  the 
effect  that  whether  the  teinds  in  queiBtion  are  to 
be  held  as  valued  or  not,  the  pursuers  are  not  en- 
titled to  exact  and  levy  a  fifth  part  of  the  actual 
rent  of  the  lands,  I  thmk  it  only  necessaiy  to  say 
that  the  case  of  Learmonth  «.  the  City  of  Edin- 
burgh appears  to  me  to  afford  a  conclusive  answer 
to  it. 

The  result  at  which  I  have  arrived  is  that  in 
my  opinion  the  interlocutor  of  the  Lord  Ordinary 
should  be  altered,  to  the  effect  of  decree  beins 
pronounced  in  favour  of  the  pursuers,  in  terms  of 
the  conclusions  of  their  summons. 

Lords  Ourriehill,  Deas;  Jerviswoode,  Barcaple. 
and  Mure  arrived  at  the  same  result  as  the  Lord 
President.  Lords  Ardmillan  and  Kinlooh  were  of 
the  same  opinion  as  Lord  Ormidale. 

At  advismg. 

Lord  CowAir — ^The  argument  in  this  case  was 
ably  stated  before  us  onJly,  and  has  since  been 
resumed  in  very  elaborate  written  cases,  and  we 
have  now  before  us  the  opinions  of  the  consulted 
Judges. 

The  leading  question  on  which  there  are  differ- 
ent views  expressed  by  our  brethren,  and  which 
has  chiefly  led  to  the  conflicting  results  at  which 
they  have  arrived,  relates  to  the  effect  and  mean- 
ing of  the  decreet  of  valuation  of  1647,  recorded  in 
the  register  in  terms  of  the  Act  1707,  of  date  18th 
July  1733.  From  what  appears  ex  fade  of  that 
decreet,  can  it  be  held,  in  the  first  place,  that  the 
titular  was  a  party  to  the  proceedings ;  and,  in  the 
second  place,  as  depending  on  that  primaiy  ^int, 
that  the  valuation  was  intended  to  oe,  and  la,  in 
fact,  applicable,  not  to  any  temporary  interest 
held  by  the  Earl  of  Buccleu^  as  tackmnan  of  the 
teinds,  but  to  his  permanent  interest  as  titular  T 
As  the  one  view  or  tiie  other  of  the  extract  decreet 
under  reduction  is  adopted,  the  course  of  reason- 
ing, in  relation  to  the  defences  pleaded  by  the 
heritors,  will  necessarilv,  in  my  apprehension, 
lead  to  the  adoption  of  the  conclusion  on  the  one 
side  or  the  other. 

The  defences  stated  to  the  action,  which,  from 
the  outset  of  this  discussion,  have  appeared  to  me 
to  require  careful  consideration,  are  those,  first,  of 
the  negative  prescription  ;  and  second,  of  adoption 
or  homologation.  But  the  argument  in  support  of 
these  defences  -required  the  consideration,  in  the 
first  place,  of  the  true  meaning  and  effecrt  of  the 
decreet  as  appearing  on  the  register  appointed  by 
the  Act  1707.  On  that  primary  question  I  adopt 
the  views  steted  in  the  opinions  of  the  majority  of 
the  consulted  Judges.  I  have  never  been  able  to 
read  the  extract  discreet  otherwise  than  as  setting 
forth  (1)  that  the  Earl  of  Buccleuch  was  a  party 
to  the  original  proceedings  as  much  in  his  cha- 
racter and  for  his  interest  as  alleged  titular  of  the 
teinds,  as  in  his  character  and  for  his  interest  aa 
tacksman;  and  as  flowing  from  that  view,    (2) 
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that  the  decreet  miut  be  held  as  intended  to  be,  and 
as,  in  £act,  being  a  yalnation  of  the  titular's  interest 
in  the  teinds  in  all  time  coming.  It  would  be  to  deny 
effect  to  tlte  view  taken  of  the  decreet  from  its 
date,  and  especially  to  the  effect  of  its  having  beoi 
leoorded  in  1733,  to  hold  that  the  parties  inte- 
rested in  it  regarded  it  in  any  other  h^ht ;  and  in 
a  matter  of  this  antiquity,  I  apprehend  it  to  be  a 
maxim  of  interpretation  not  to  be  easily  set  aside, 
that  oontemporaneons  use  and  continuous  under- 
itanding  of  the  import  of  such  a  writing  optimus 
kterpre$  tsL  Yet  until  the  institution  of  this 
action,  upwards  of  two  centuries  after  its  date, 
it  merer  was  pleaded  that  this  decreet  had  the 
limited  effect  and  meaning  now  proposed  to  be 
attached  to  it. 

As  regards  the  two  defences  upon  which,  as  it 
seems  to  me»  the  result  of  this  litigation  depends, 
I  was  prspared  to  have  delivered  a  full  opinion 
citlier  formerly  or  now.  But  having  before  me  the 
opinions  of  the  majority  of  the  consulted  Judges, 
and  espedally  those  of  the  Lord  fVesident  and  of 
Lord  Deas,  1  feel  that  it  would  be  quite  unjustifi- 
able in  OM  to  do  more  than  to  say  that  I  concur  in 
those  opinions,  and  in  the  result  that  the  inter- 
locator  of  the  Lord  Ordinaiy  should  be  adhered  to. 

Lord  Bekholi^ji— This  is  an  action  of  reduction 
and  declarator,  raised  at  the  pursuera'  instance, 
for  the  pufpoee  of  setting  aside  a  valuation  of  the 
teinds  of  tne  defenders'  lands,  dated  in  the  year 
1647.  Upon  a  consideration  of  the  merits  of  tiie 
ponueni'  grounds  of  reduction,  without  considera- 
tion ol  the  defenders*  pleas  of  prescription,  the 
Lord  Ordinaiyhas  decided  the  case  in  favour  of  the 
defenders.  When  the  case  came  into  the  Inner 
House,  it  was  suggested  that  questions  of  prescrip- 
tion of  some  importance  required  to  be  determined 
before  the  proper  merits  of  the  case,  considered 
inda)6ndently  of  prescription,  could  be  regularly 
reached.  An  order  for  cases  was  therefore  made, 
in  i^iich  these  questions  have  been  fnllv  discussed, 
as  well  as  the  merita  of  the  grounds  of  reduction. 
After  deliberate  consideration  of  these  cases,  I 
have  formed  an  opinion  in  favour  of  the  defenders, 
not  only  on  the  proper  merits  of  the  case,  but  also 
wm.  the  plea  othomologation,  fortified,  as  1  think 
that  plea  is,  by  the  plea  of  prescription  both 
positive  and  negatiTe. 

The  decree  of  valuation  under  reduction  pro- 
ceeded upon  a  summons  of  valuation  before  the 
Hi^  Commission,  raised  at  the  instance  of  Wil- 
liam EUot  of  Stobs,  who  was  then  proprietor  of 
the  present  defenders'  lands ;  against  the  Earl  of 
Baecleach  and  the  ministflr  of  the  parish. 

In  this  action  compearance  was  made  for  the 

Cier,  and  the  defender,  the  Earl  of  Buccleuch. 
minister,  although  summoned  and  ofttimes 
called,  did  not  appear.  The  parties  compearors ' 
produced  an  a^oeement  subwsribed  by  them, 
"whereby  they  nave  agreed  upon  the  constant 
worth  of  the  teinds  of  the  lands  underwritten, 
and  desired  the  said  commissioners  to  ratify  and 
approve  the  same."  The  extract  sets  forth  that 
'*  the  said  oooimiasioners  having  heard,  read,  seen, 
and  considered  the  said  agreement  produced,  and 
therewith  being  well  advised,  they  have  ratified, 
allowed,  and  approven,  and  by  these  presents  the 
■aid  commianoners  ratify,  allow,  and  approve 
the  laid  a«nraement  produced,  whereof  the  tenor 
follows."  Ilie  whole  agreement  is  then  enffrossed 
verbatim,  whereby  it  is  agreed  between  the  heritor 
and  the  Earl,  "  as  tacksman  and  titular,  and  hav- 
ing ri^t  to  the  teinds  of  the  said  parish,"  that 
the  temds  in  qaestion  "shall  be  in  all  time  coming 
twa  hundred  and  ten  pounds  Scots,  and  that  but 
TOL.  in. 


deduction  of  his  Majesty's  ease."  The  extract 
then  continues  the  deliverance  of  the  commis- 
sioners (in  which  the  tenor  of  tiie  agreement  had 
formed  a  parenthesis)  as  follows  : — "  In  all  and 
sundry  heads,  articles,  and  clauses  of  the  samen, 
and  have  interponed,  and  herebpr  interpope,  their 
decreet  and  authoritv thereto  m  all  points;  be- 
cause," &c.  Here  follows  a  narrative  of  the  pro- 
cedure, which  is  dosed  by  the  words  of  style  : — 
"Therefore  the  said  conunissionen  ratified,  al- 
lowed, and  approved  in  manner  foresaid,  and  sick 
lyke,  ordains  letters  to  be  direct  hereupon  (if  need 
bees)  in  form  as  effeirs." 

It  does  not  appear  to  me  to  be  cajpable  of  reason- 
able doubt,  that  this  was  an  exfaae  regular  decree 
of  the  statutory  commissicMi,  fixing  tne  value  of 
these  t^nds,  in  all  time  coming,  at  uiesnm  therein 
mentioned. 

Pluvious  to  the  date  of  this  decree  the  teinds  of 
these  lands  must  have  been  drawn  in  kind  by  the 
tacksmen,  which  accounts  for  their  being  v^ued 
separately,  without  any  valuation  of  the  stock, 
and  also  for  the  notice  of  and  settlement  of  the 
King's  ease  ;  all  in  terms  of  the  alternative  mode 
of  valuatidn  estabUshed  by  the  deoreeta-arbitral 
and  the  subsequent  statutes. 

But  subsequent  to  the  date  of  the  decree  it  is 
admitted  that  the  heritor  enjoyed  the  noasession 
of  his  teinds  upon  payment  of  the  valuea  amount, 
on  the  footing  and  statutory  title  of  the  decree,  for 
more  than  200  years  down  to  the  year  1868.  And 
for  the  period  from  the  expiry  of  the  last  tack  in 
1848  till  1858,  the  pursuers  and  their  predecessors 
being  in  the  personal  right  of  the  titularitjr, 
accepted  the  valued  teind  and  settled  with  the 
heritor  upon  the  footing  of  the  valuation. 

Such,  wen,  has  been  the  possession  of  the  heri- 
tor. It  may  be  proper  to  advert  to  the  state  of 
the  titularity  dunng  this  long  period.  The  teinds 
of  the  parish  in  question  formed  part,  and  pro- 
bably but  a  small  part,  of  the  Deanery  of  the  Chapel 
Royal ;  the  patronage  of  which  benefice  belonged 
to  the  Crown.  These  teinds  were  under  a  long 
tack  to  the  Buccleuch  family  from  1603  till  1668  ; 
and  subsequent  to  that  last  date  they  were  from 
time  to  time  let  out  by  tacks  of  shorter  endurance 
till  1848.  The  titularity  itself  was  bestowed  by 
liferent  grants  ;  some  of  the  liferent  bene6ciariea 
being  well  known.  No  permanent  grant  of  the 
titularity  of  the  Deanery  or  of  its  constituent 
parts  was  or  could  be  granted.  After  the  liferent 
grant  of  the  Deanery  to  Dr  Wedderbum  had  ex- 
pired, no  certain  information  has  been  obtained  as 
to  the  disposal  of  the  titularity  of  the  Chapel 
Royal.  The  pursuers*  speculation  that  the  Chapel 
Royal  became  extinct  as  a  benefice,  and  fell  to  the 
Crown  as  Jxma  vacantia,  is  inadmissible ;  since  in 
after  years,  subsequent  to  the  date  of  the  valua- 
tion, the  teinds  in  question  were  made  the  subject 
of  liferent  srants  to  various  successive  individuals 
upon  the  old  footing  of  a  subsisting  benefice. 

As  to  the  titularity  of  the  parish  of  St  Mary's  of 
the  Lowis,  within  which  the  teinds  in  question 
fell,  it  was  enjoyed  in  1603,  by  three  persons 
named  William  Soot,  Thomas  Gray,  and  James 
Castellom — ^by  whom  the  lon^  tack  waft  granted 
to  the  Buocleuch  family.  Similar  liferent  grants 
of  the  teinds  of  St  Mary's  Church  were  made  in 
1623  to  Andrew  Sinclair,  to  Robert  Winrame  in 
1624,  to  Edward  Kellie  in  1628,  to  Edward  Miller 
in  1634.  But  from  that  time  till  1662,  when  a 
liferent  appointment  was  made  in  favour  of  Mr 
James  Hamilton,  no  certain  information  has  been 
produced  as  to  the  enjoyment  of  the  titularity. 
Who  was  titular  in  1647  (the  date  of  the  valna« 
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tion)  does  not  appear,  except  from  the  proceedings 
in  the  valuation,  in  which  it  was  set  forth  that 
Bnccleuch  was  tackaman  and  titular,  and  had 
ri^ht  to  the  teinds.  There  is  no  incongruity  in 
tms  statement,  in  reference  to  the  peculiar  circum- 
stances of  this  parish.  In  the  ordinary  case  it 
may  be  aimied,  that  the  acquisition  of  the  titularity 
of  teinds,  by  a  tacksman,  must  cause  an  absorption 
of  the  inferior  title  by  the  superior.  But  a  life- 
rent grant  of  the  titularity  could  not  have  that 
effect,  where  it  was  superadded  to  a  long  lease. 
For  the  latter  title  miffht  subsist  after  the  former 
was  extinct.  Thus,  had  Francis,  Earl  of  Bucoleuch, 
in  1647,  been  in  the  enjoyment  of  the  titularity 
(as  stated  in  the  proceedings  in  the  valuation),  that 
title  being  but  for  his  life,  must  have  become  ex- 
tinct by  his  death  in  1651  ;  whilst  the  tack  re- 
mained available  to  his  heirs  till  1668,  the  year 
when  it  expired. 

In  considering  the  question  of  prescription,  I 
hold  it  to  be  clear  that  there  is  no  «t  fade  defect 
or  nullity  in  the  decree  of  valuation ;  either  in  the 
statement  of  the  permanent  nature  of  the  valua- 
tion, or  the  absence  of  the  titular.  The  decree 
sets  forth  that  the  titular  was  a  party  to  the 
agreement ;  and  it  ratifies  in  all  its  particulars  the 
agreement  for  a  valuation  in  aU  time  coming.  I 
am  of  opinion  that  this  decree  is  fortified  by  pre- 
scription both  positive  and  negative. 

(1.)  As  to  tne  positive  prescription,  I  observe 
that  the  pursuers  only  objection  to  its  being  ap- 
plied to  the  case  of  a  valuation  of  teinds  is,  that 
the  property  of  the  teinds  is  not  here  involved. 
They  seem  to  deny  that  the  positive  prescrip- 
tion applies  at  all,  in  fortification  of  a  title  to  the 
mere  possession  of  heritable  subjects.  But  the 
authorities  are  aU  against  them.  A  long  tack  of 
lands  or  teinds  is  a  title  to  which  the  positive  pre- 
scription applies,  as  was  held  as  to  tacks  of  land 
in  the  noted  case  of  Maule  v.  Maule,  4th  March 
1829.  Lord  Stair  (II.  12,  23)  applies  the  doctrine 
not  only  generally  to  tacks,  but  especially  to  tacks 
of  teinds,  observing — "Yea,  this  statute  is  ex- 
tended to  long  tacks,  which,  if  clad  with  forty 
years  peaceable  possession,  either  in  the  tacksman 
or  his  assignees  or  their  heirs  (who  need  no  ser- 
vice) cannot  be  quarrelled,  but  stand  valid  not 
only  for  these  forty  years,  but  for  all  subsequent 
years  unexpired  ;  as  was  found  in  a  tac^L  of  toinds 
though  set  without  consent  of  the  patron,  and  the 
bolls  liquidated  to  ten  shillinss.'^  The  learned 
author  refers  to  the  cases  of  Preston  in  1677 
(M.D.  10761),  and  the  College  of  Aberdeen,  1675 
(M.D.  7230),  which  were  both  cases  of  positive 
prescription,  applied  to  tacks  of  teinds.  These 
authorities  have  been  followed  by  many  later 
ones.  Thus  in  the  case  of  Mair  v,  the  Heritors  of 
Dunlop  (M.D.  10821)  it  was  held  that  a  sub-tack 
of  teinds  granted  to  the  heritor  though  flowinc  a 
non  habente  potestcUem^  may  be  validated  by  uie 
positive  prescription.  In  this  case  the  report  of 
Lord  Kames  bear  these  remarkable  worda^ — *'It 
was  the  opinion  of  the  judges  that  the  positive 
prescription  is  a  favourable  plea  ;  and  though  the 
statute  mentions  infeftments  only,  yet  that  pre- 
scription* has  been  introduced  by  practice,  to  t^e 
place  with  regard  to  many  other  subjects,  particu- 
larly with  re^otl  to  tacks." 

Ova  later  text  writers  all  set  forth  the  same  doc- 
trine :  and  thus  the  pursuers'  doctrine  is'alto^ether 
inadmissible.  But  if  the  positive  prescription 
validates  a  long  tack  of  teinds,  whicn  is  a  mere 
temporary  title  of  possession ;  shall  it  not  be  held 
applicable  to  a  decree  of  valuation,  which  is  a  per- 
petufld  title  of  possession,  a  title  of  statutory  au- 


thority. The  statute  1633,  c.  17,  expressly  de- 
clares "  that  each  heritor  and  liferenter  shall  have 
the  leading  and  drawing  of  their  own  teind,  the 
same  being  first  truly  and  lawfully  valued."  A 
decree  of  valuation  is  therefore  a  statutory  title 
to  the  perpetual  possession  of  the  heritors'  teinds, 
under  condition  of  paying  annually  to  the  titular 
the  amount  of  the  valued  teind^  as  fuUy  as  a  tack 
is  a  temporary  title  under  condition  of  paying  the 
tack  duty.  The  positive  prescription  is  apphcable 
to  the  former  at  least  as  properly  as  to  the  latter. 
And  here  I  may  expose  a  misapprehension  by 
which  I  was  myself  at  one  time  nusled«  An  heri- 
tor who  has  an  heritable  ri^t  to  his  teinds  (which 
must  always  be  something  in  addition  to  the 
feudal  title  to  his  lands)  acquires  no  additiomJ 
HtU  to  his  teinds  by  leading  a  valuation.  He  merely 
thereby  impresses  a  limitation  upon  the  burden 
under  whidi  he  held  the  propeity  of  his  teind. 
But  an  heritor  who  has  no  heritable  rig^t  (and 
still  more  who  cannot  by  purchase  acquire  such 
right)  by  leading  a  valuation,  acquires  a  perpetual 
title  of  possession  capable  of  being  fortified  by  pre- 
scription. I  confess  I  see  no  answer  to  the  de- 
fenders' plea  of  positive  prescription,  considering 
the  long-continued  and  admitted  possession  by 
which  their  title  has  been  fortified. 

It  has  been  objected  to  the  plea  of  the  positive 
prescription  as  applicable  to  this  case,  that  there 
has  be^  no  proper  possession  of  the  subject ;  that 
the  heritor  has  always  been  paying  the  valued 
teind  ;  and  the  argument  seems  to  oe,  that  such 
payment  is  inconsistent  with  the  fact  of  possession. 
In  this  argument  there  is  a  plain  faUacy.  The 
subject  possessed  is  the  heritable  subject — the  cor- 
pora  of  the  teinds — viz.,  the  tenth  part  of  the  pro- 
duce of  the  land — a  subject  which  the  heritor  pre- 
vious to  the  valuation  had  no  right  to  draw  or  to 
possess,  but  which  the  statutes  give  him  right  to 
possess  and  enjoy  in  virtue  of  the  valuation.  That 
he  may  be  bound,  as  a  condition  of  that  right,  to 
pay  an  equivalent  in  money  does  not  interfere  with 
the  fact  of  possession,  any  more  than  the  payment 
of  a  full  tack  duty  in  the  case  of  a  tack.  Thus  it 
would  appear  that  the  principle  of  the  positive 
prescription  as  extended  by  practice,  is  favour- 
able to  the  argument  of  the  defenders.  I 
have  now  to  observe  that  there  is  at  least  one 
decided  case  by  which  the  principle  for  whidi 
I  contend,  has  been  appliea  in  practice.  This 
is  the  case  of  M*Intyrev.  McLean  of  Ardfloiir,  7th 
March  1828,  shortly  reported  by  Shaw  in  his  Teind 
Oases,  No.  47,  which  is  a  distinct  application  of  the 
defence  of  positive  prescription  to  this  class  of 
cases.  The  pleadings  are  very  instructive,  and 
the  manuscript  notes  of  the  judges'  opinions  made 
by  the  Ute  Xx)rd  Justice-Clerk  upon  his  copy  of 
the  pa|>ers  (to  be  found  in  his  collection,  vol.  116) 
ascertain  the  views  of  the  judges. 

M 'Lean's  lands  lay  in  the  parish  of  Kilmailly, 
the  teinds  of  which  were  bishop's  teinds,  the  Crown 
being  patron  and  titular.  In  1783  the  heritor 
obtained  a  decree  of  approbation  of  a  rroort  of  the 
sub-commissioners  in  1629;  and  upon  that  title  of 
possession  he  had  held  his  teinds  without  other 
right,  for  more  than  40  years.  In  the  course  of  a 
locality  the  minister  of  the  parish,  t>n  8th  July 
1826,  raised  a  reduction  of  Ardgour's  decree  of 
approbation,  founding  upon  various  reasons  of 
reduction,  and  inter  aUa  upon  this,  that  the  i^ 
probation  contained  the  temds  of  lands  not  em- 
braced by  the  report  of  the  sub-commissionen. 
The  defenders  founded  upon  his  prescriptive 
possession,  and  pleaded — **6.  The  defender  by 
naving  possessed  his  teinds  both  before  and  since 
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the  date  of  the  approbation  for  a  period  long 
beyond  the  years  of  prescription,  upon  the  footing 
of  the  sub-valaation^  has  acquired  a  prescriptive 
heritable  title  to  his  teinds,  according  to  the 
sab-ralnation  and  decreet  of  approbation." 

Amongst  the  pursuers'  pleas,  the  following  is 
to  be  found: — '*The  decreet  of  approbation  is 
soD^t  to  be  reduced  upon  grounds  arising  from 
intrinsic  nullities,  Erskine  III.,  3,  9,  and  12." 

The  Lord  Ordinaiy  (Newton)  assoilzied  the  de- 
fender, and  theCk)urt  adhered.  UpNon  the  plea  of 
the  positive  prescription,  the  opinions  of  the 
Jndges  are  ascertained  by  the  following  manu> 
acript  notes: — "Balgray — I  have  clear  opinion. 
Botn  positive  and  negative  prescription  apply. 
Clear  oecree,  which  is  good  title.  Can't  inquire 
into  matters  unless  you  can  show  defects  in 
decree."  It  b^ng  alleged  that  the  prescription 
had  been  elided  oy  the  proceedings  in  the  lo- 
cality, that  matter  was  made  the  subject  of 
minnteB  and  of  debate.  And  it  is  of  importance 
to  remark  that  what  the  Court  had  to  consider  was 
whether  the  plea  of  the  positive  prescription  was 


scription,  decree  is  clear  title.  Whether  in 
of  ne«ktive  prescription,  proceeding  might  bar 
plea,  1  can't  say,  but  here  no  legal  interruption 
of  prescription."  Lord  Gillies  was  clear  for  sus- 
taininff  the  plea  of  prescription  ;  and  the  Lord 
Preei£nt  declined  to  vote  from  relationship  to  the 
parties. 

(2.)  The  application  of  the  negative  prescription 
in  favour  of  the  defenders  seems  to  me  equally 
phun  and  decisive. 

It  is  proper  here  to  observe  what  were  the  rights 
of  ^e  titnur  in  reference  to  this  valuation,  at  the 
expiry  of  the  tack  in  favour  of  the  Bnocleuch 
family,  which  at  the  date  of  the  valuation  had 
twenty  years  to  run.  Supposing  that  Bnocleuch, 
at  the  date  of  the  valuation,  had  no  other  right  to 
the  teinds  than  this  tack,  then  on  the  expiry  of  the 
tack  the  titular,  whoever  he  was,  then  m  right  of 
the  teinds,  before  accepting  the  valued  teii^  as 
the  measure  of  his  rights  was  entitled,  if  he  thought 
the  valuation  too  low,  to  bring  his  action  of  retrac- 
tion to  get  it  rectified.  If  he  could  not  allege  any 
nnfaimess  in  the  valuation,  he  would  not  have  been 
entitled  to  challenge  it  on  the  technical  objection 
that  he  had  not  b^  made  a  party  to  the  valua- 
tion. Such  is  plainly' the  principle  on  which  was 
decided  the  case  of  Thomson  v.  The  Oj£cers  of 
State,  20th  July  1763. 

That  the  titular  must  bring  his  action  at  the  ex- 
piry of  the  tack,  unless  he  1^  made  up  his  mind 
that  the  valuation  was,  in  terms  of  its  own  import, 
to  stand  in  all  time  coming,  is  dearly  ascertained 
by  two  cases  referred  to  in  the  pleadinffs. 

In  the  case  of  the  teinds  of  Thomy£ke8,  an  ac- 
tion of  sale  was  raised  upon  a  previous  decree  of 
valuation.  The  defender,  the  £arl  of  Home,  al- 
leged that  he,  the  true  titular,  had  not  been  called 
either  to  the  valuation  or  to  the  present  process  of 
■ale.  He  produced  his  titles  to  the  titularity, 
there  being  still  a  subsisting  tack  in  favour  of  the 
tacksman.  Home  of  Bassindean,  who  had  been  a 
party  to  the  valuation.  The  Court,  whilst  they 
decerned  in  the  sale,  provided  for  the  titular's  in- 
terest as  follows  : — "Have  reserved  and  hereby 
leterves  to  the  true  titular,  his  reduction  and  ac- 
tion to  prove  a  greater  valuation,  to  take  effect  at 
the  expiration  of  the  said  tack  and  prorogations 
thereoi,  or  at  the  reduction  of  the  decree  of  valua- 
tion, and  of  this  present  decreet  of  sale." 

And  in  the  case  of  Easter  Glens,  which  was  a 
valuation  upon  a  contract  passed  between  the  heri- 


tors and  the  tacksman  of  the  teinds,  in  terms  pre- 
cisely similar  to  what  occur  in  the  present  case ; 
notwithstanding  the  titula{''s  opposition,  the  Lords 
Commissioners  decerned  in  approbation  of  the 
valuation,  '*  reserving  the  Viscount  of  Strath- 
aUan's  (the  titular's)  nght,  after  the  expiry  of  the 
tack  and  prorogation,  and  to  quarrel  the  agree- 
ment before  the  Judge  Ordinary,  as  accord^  of 
law." 

The  titular  then,  at  the  expiry  of  Bucdeuch's 
tack,  had  the  option  of  reducing  the  valuation  or 
of  homolo^ting  it.  He  was  no  longer  non  valens 
ctgere.  His  own  right  had  emerged.  If  he  acain 
let  the  teinds,  his  tacksman  accepting  the  valued 
teind  must  be  held  to  act  for  him.  The  independ- 
ent right  of  the  former  tacksman,  constituted  be- 
fore the  date  of  the  valuation,  was  now  expired. 
The  titular  had  now,  by  himself  or  by  others  in 
his  right,  to  deal  with  the  heritor. 

It  appears  to  me  that  the  course  of  dealing  for 
more  than  two  hundred  years,  consmnmated  by  the 
present  pursuers'  acceptance  of  the  valued  teind  for 
ten  years  at  the  close  of  that  period,  not  only  con- 
stitutes a  prescriptive  dereliction  of  the  right  of 
action,  but  an  annual  or  termly  homologation  of 
ti^e  valuation,  which  the  pursuers  now  seek  to 
reduce,  such  as  probably  has  never  previously  oc- 
curred in  any  case. 

It  is  needless  to  refer  to  those  less  direct  acts  of 
homologation  of  this  decree  of  valuation,  that  have 
occurred  in  the  course  of  Uie  several  augmentations 
and  localities  of  this  parish ;  for  the  constant  and 
long-continued  and  oirect  homologation  of  the 
pursuers  and  their  predecessors  in  the  titularity 
either  by  themselves  or  by  their  tacksmen,  are  the 
most  decisive  acts  as  against  them,  that  can  be 
conceived. 

On  the  point  of  prescription,  reference  was  made 
by  the  pursuers,  to  the  case  of  the  Marquess  of 
IVeeddale  v.  Smith  of  Gibliston,  7th  July  1708, 
an  extract  of  the  decree  in  which  case  is  printed 
in  their  Appendix  C. 

in  this  case  the  plea  of  prescription  was  re- 
pelled; there  being,  in  fact,  no  termini  habiles  for 
the  adoption  of  that  plea.  In  order  to  see  this, 
it  ii  necessary  to  att^id  to  certain  dates.  The 
date  of  the  decree  itself,  which  was  the  subject  of 
reduction,  was  16th  Feb.  1631.  At  that  date 
there  was  a  subsisting  tack  of  the  teinds  of  the 
parish  of  Carbie,  within  which  the  defender's 
Gjida  lay,  which  had  been  originally  granted  by 
Charles,  Prince  of  Wales,  with  consent  of  his 
father,  King  James,  in  1619,  in  favour  of  a  per- 
Bonage  weUknown  in  Scottish  history,  Thomas, 
firstJBarl  of  Kellie.  This  nobleman  well  deserved 
the  honours  and  emoluments  he  derived  from  the 
Crown,  having  been  instrumental  in  saving;  the 
King's  life  on  occasion  of  the  Qowrie  conspiracy, 
and  naving  then  killed  with  his  own  hand  Alex- 
ander Ruthven,  one  of  the  conspirators. 

The  tack  itself,  together  with  its  ratification 
by  Charles  in  1637,  is  mlly  set  out  in  the  extract, 
llie  tack  was  granted  for  the  lifetimes  of  the  £arl, 
of  his  son  Alexander,  Lord  Fenton,  and  of  the 
heir-apparent  of  the  latter,  viz.,  his  son  Thomas, 
afterwards  second  Earl  of  Kellie ;  and  furthermore, 
for  a  period  of  nineteen  years  after  the  death  of 
the  longest  liver  of  these  three. 

At  the  date  of  the  ratification,  13th  July  1C37, 
Alexander,  Lord  Fenton,  was  dead.  But  it  ap- 
pears from  tide  decree  of  valuation,  that  both  he 
and  his  father  were  alive  in  1631.  The  first  Earl 
died,  in  1639,  and  the  second  Earl,  who  was  the 
last  survivor  of  the  three  liferenters,  died  in  1643. 
During  the  currency  of  the  additional  period  of 
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nineteen  years,  it  appears  that  an  inhibition  waa 
raised  by  Alexander,  third  Earl  of  KeUie,  th^ 
the  tacksman,  upon  the  foresaid  tack.  The  inhi- 
bition was  dated  24th  Aufl;ust  1644,  and  was  pro- 
duced by  the  pursuers  of  the  reduction. 

It  is  manifest,  then,  that  from  the  expiiy  of  this 
tack,  which  was  in  the  year  1662,  to  the  year  1673 
(which  is  an  im]9ortant  date  in  reference  to  the 
question  of  prescription),  forty  years  could  not  have 
run  against  the  titular,  even  although  the  valua- 
tion had  been  acted  upon  (which  does  not  appear). 
In  1673  the  defender's  father  uurchased  the  lands 
of  Gibliston ;  and  it  was  aomitted  by  the  de- 
fender that  for  the  next  twenty-two  years,  the 
valuation,  if  it  ever  had  been  in  force,  was  al- 
together abandoned,  and  the  heritor  had  paid  a 
chalder  more  than  tiie  amount  of  the  valuation. 
The  excuse  for  this  abandonment  was  also  very 
significant— viz.,  that  the  defender's  father,  who 
had  been  the  factor  for  the  Earl  of  KeUie,  was 
ignorant  of  the  existence  of  the  valuation.  It  is 
very  remarkable  that  whilst  the  defender  ur;|ed  the 
plea  of  prescription  in  support  of  the  valuation,  he 
alleged  no  more  than  that  the  heritors  had  been 
allowed  to  draw  the  ip9a  corpora  of  their  teinds. 
But  he  did  not  allege  that  tiie  decreet  of  valuation 
was  the  footing  of  their  possession,  prior  to  1673 
more  than  it  luhd  been  subsequent  to  that  period. 
Nay,  the  most  he  could  allege,  as  to  the  terms  of 
possession;  waa  that  "  the  pursuers  had  failed  in 
proving  that  the  heritors  pud  a  greater  dutyybr 
the  years  of  prescription.** 

It  seems  that  nothing  was  known  as  to  the 
terms  of  possession  previous  to  1673 ;  although  the 
inhibition  raised  by  the  third  Earl  of  EelBe  the 
very  year  after  he  succeeded  to  the  tack,  su^pgests 
clearly  that  he  did  not  acquiesce  in  the  justice  or 
validity  of  the  valuation.  So  that,  in  answer  to 
the  daender's  plea  of  prescription,  the  pursuers 
replied — *'  The  petitioner  mi^t  have  with  much 
more  sround,  opposed  prescription  against  Giblis- 
ton*8  decree,  if  tne  same  had  oeen  necessaiv ;  for 
the  saiH  decreet  was  lying  latent  and  ne^ected 
during  the  years  of  prescription ;  and  the  i>etitioner 
could  give  no  evidence  that  eitiier  he,  his  prede- 
cessors, or  authors  did  ever  make  use  of  the  same ; 
00  that  £rom  the  very  time  that  the  same  was  ob- 
tained, it  had  been  abandoned,  and  never  took 
effect. 

The  plea  of  prescription,  therefore,  was  plainly 
inapplicable,  there  being  no  termini  habiles  tor  the 
currency  of  prescription.  Deprived  of  the  protec- 
tion of  tiiat  plea,  the  decree  could  not  be  deiended. 

On  the  srounds  I  have  stated,  I  concur  in  the 
result  of  the  opinion  of  the  majority  of  the  con- 
sulted Judges. 

Lord  Nbaves — If  it  be  true  that  a  decree  of 
valuation  such  as  this,  followed  by  the  heritor  of 
the  lands  drawing  his  teinds  for  forty  years  is 
good  upon  the  positive  prescription,  that  is  a  very 
simple  wav  of  viewing  the  case.  It  has  been 
stated,  and  one  of  vour  Lordships  has  nven  his 
adherence  to  that  view,  but  I  cannot  find  tiiat  it 
IB  adopted  by  either  the  majority  or  the  minority 
of  the  consulted  Judges,  and  1  certainly  regret 
that  my  brother  who  preceded  me  had  not  fur- 
lushed  us  with  some  of  the  data  on  which  he  con- 
siders that  point  of  the  positive  prescription  to 
have  been  sustained  in  the  judgment  of  this  Court, 
because  the  case  of  M'uityre  in  the  ordinaiy 
channels  of  information  that  we  possess  is  deaJt 
with,  not  as  a  case  under  the  positive  prescription, 
but  as  s  case  under  the  negative  prescription ;  and . 
it  is  a  case  as  reported  to  us  which  seems  very  re- 
levi^ntly  brought  under  the  negative  prescription, 


and  one  in  which  not  a  great  deal  of  differ- 
enoe  of  opinion  seems  to  have  been  entertained. 
As  I  xmaerstand  that  case,  the  objection  was 
directed  against  a  decree  of  approbation  of  the 
Oourt^  proceeding  upon  a  valuation  of  the  sub- 
commissioners,  and  the  objection  was  that  certain 
portions  of  lands  were  contained  in  the  appro- 
oation  which  were  not  contained  in  the  decree  of 
the  sub-commissionerB.  But  the  decree  of  appro- 
bation, whic^  was  not  held  to  be  liable  to  any 
objection  otherwise,  had  stood  for  fort^  years. 
Bz  facie  of  itself  it  ivas  perfectiy  unobjectionable, 
and  it  contained  expressly  those  lands  as  to  which 
the  (question  in  dispute  arose.  The  ground  of  re- 
duction was  that  the  approbation  was  not  war- 
ranted, as  I  understand  it,  by  the  sub«valuation  ; 
but  asjpresented  to  us  in  the  reports,  and  aprai- 
rently  m  the  opinions,  and  that  seems  to  be  tiie 
view  which  a  very  learned  Judse  (Lord  Gurrie- 
hill)  who  considered  this  case,  takes  on  pu^e  17  of 
his  opinion,  the  discrepancy  between  the  fi&al 
decree  of  tiie  supreme  Court  of  Teinds  valuing 
these  express  lands,  and  the  sub- valuation,  which 
had  not  per  expressum  contained  these  lands^for 
one  could  not  tell  how  the  identity  mifht  have 
been  traced  otherwise — ^was  cut  off  by  uie  n«o;a- 
tive  prescription.  It  is  so  reported  there,  bat 
if  it  was  meant  to  be  solemnlv  decided,  in  opposi- 
tion, I  think,  to  some  dicta  of  some  of  the  Juoges, 
that  a  decree  of  valuation  estimating  the  value  of 
the  amount  of  teinds  was  a  title  for  the  positive 
prescription,  I  r^rret  that  it  was  not  brou^^t 
more  fully  before  tiie  Court,  in  order  that  we  might 
see  it  in  that  light,  instead  of  trusting  to  the  bo 
doubt  verv  valuable  communication  which  Lord 
Benholme  has  made.  But  lookingat  it  as  now  made, 
it  does  not  appear  to  me  to  be  a  case  analogous  to 
the  present  at  alL  The  question  there  mjght  have 
been  whether  these  lands  were  not  for  forty  years 
held  and  brought  under  the  decree  of  sub-'maa- 
tion  so  as  to  mBke  their  identity  unchallengeable. 
That  was  the  question  which  miffht  have  been 
raised  —that  you  are  not  to  pick  holes  in  this  deed 
beoause  I  have  possessed  these  lands  as  the  same 
with  the  lands  m  the  sub- valuation.  That  is  a 
very  different  question  from  the  one  here  raised. 
Whether  the  positive  prescription  would  apply  to 
that,  I  shall  not  say  ;  but  I  demur  moat  earnestly 
to  the  idea  that  a  decree  of  valuation  is  anything 
analogous  to  those  rights  which  the  law  has  held  to 
be  the  subject  of  the  positive  prescription.  The 
Act  of  Parliament  upon  that  subject  refers  to 
inf eftments,  but  unquestionably  it  is  not  limited 
to  inf  eftments.  It  has  been  extended  to  all  rights 
of  a  kmd  that  are  analogous  to  infeftments,  and 
in  these  tacks  have  undoubtedly  been  included. 
A  long  tack  has  been  held  the  subject  of  prescrip- 
tion as  much  as  an  inf eftment ;  but  where  has  it 
been  held  that  a  decree  putting  a  valuation 
on  a  man's  teinds  is  the  subject  of  the  positive 
prescription?  I  cannot  find  any  analogy  for 
that.  It  is  said  that  it  entitles  the  party  to 
possess  permanently  the  ipsa  corpora  of  his  teinds, 
Decause  they  have  been  valued.  But  I  think 
there  is  a  fallacy  in  that,  for  it  is  not  the  decree 
of  valuation  that  gives  that  in  itself.  It  is  not  a 
decree  pretending  to  dispone  or  cive  a  r^t  of 
teinds.  It  does  not  bear,  and  it  does  not  on  the 
face  of  it  distinguish  whether  a  man  has  an  heri- 
table or  not  an  heritable  right  to  the  teinds.  It 
merely  fixes,  by  a  pecuniary  estimate,  the  amount 
of  those  teinds.  Tken,  no'doubt,  the  Act  of  Par- 
liament gives  a  right  to  possess  those  teinds, 
if  they  have  been  valued  ;  but  that  right 
given   by   the   Act   of    Parliament    needed    no 
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presoription  to  enforce  it,  and  it  ia  only  by 
welding  the  two  together,  and  making  the 
decree  of  valuation  and  the  Act  of  Parliament  into 
a  title  or  disDosition  to  the  teinds,  that  it  can  be 
broaght  to  tnat.  I  humbly  oonceive  that  to  be  a 
Teiy  forced  way  of  making  it  the  basia  for  pre- 
scription ;  and  therefore  1  think  that  that  which 
in  tbe  case  of  an  heritable  ri^ht  to  the  teinds  is 
dearly  not  a  title  to  prescription,  because  it  does 
not  affect  the  right  to  the  teinds  at  all,  is  just  as 
little  a  title  to  the  positire  prescription,  whether 
the  party  has  or  has  not  an  heritage  right  to  his 
temds,  the  valuation  in  itself  being  not  a  disposi- 
tive deed  at  all,  and  not  a  title  of  property  or 
possession  at  all,  but  being  a  mere  fixing  of  a 
pecuniary  estimate  of  that  which  was  not  oef  ore 
estimated  in  a  pecuniary  way,  the  title  of  posses- 
sion depending  on  separate  rights  that  must 
stand  by  themselves — tne  one  an  heritable  riffht 
to  the  teinds,  if  the  party  has  it,  and  the  other 
the  Act  of  Parliament,  which  depends  on  the 
validity  of  the  valuation  ;  and  if  the  valuation  is 
not  good,  or  is  cut  down,  the  benefit  of  the  Act  of 
Parhament  will  be  lost.  These  humbly  appear  to 
me  to  be  the  more  correct  views  on  the  subject  of 
the  positive  prescription  as  regards  this  matter  ; 
and  therefore  I  do  not  understand  this  case  to  be 
proceeding  upon  the  opinions  of  the  majority  of 
the  Court  in  reccgnising  the  positive  prescription. 
We  have  here  a  oecree  of  the  Hiffh  Commissioners 
proceeding  like  an  ordinary  judicial  decree,  and 
n)Ilowing  upon  a  signeted  summons  citing  parties 
in  the  usual  judicial  manner  ;  and  Lord  Cnrriehill 
seems  to  have  arrived  at  the  conclusion  that  that 
is  not  a  judicial  proceeding  at  all,  and  that  it  is 
not  necessary  to  call  any  m>dy  to  it,  and  that  the 
absence  of  no  party,  however  interested  in  the 
matter,  is  of  the  slightest  moment ;  tiiat  the  valua- 
tion of  a  man^s  estate  of  teinds  can  go  on  behind  his 
hack ;  and  that  it  is  no  objection  whatever  that 
either  minister  or  titular  or  anybody  else  has  not 
been  called,  for  the  teinds  are  valued  by  the  com- 
missioners, and  valued,  too,  upon  an  agreement 
by  parties  who  ex  hypothesi  were  not  the  parties 
entitled  to  transact  with  reference  to  that 
matter.  I  cannot  enter  into  that  view  at 
all  I  think  it  was  necessary  in  these  valua- 
tions that  the  parties  whose  estates  were  valued 
should  be  convened.  The  parties  who  were  in- 
terested were  the  heritors,  who  were  to  pay 
teinds,  and  the  titular  who  was  to  receive  them, 
and  the  minister  who  was  to  have  a  stipend  out  of 
them ;  and  if  prescription  is  out  of  view,  and 
homologation,  and  everything  else,  I  think  the 
absence  of  any  one  of  these  parties  is  a  fatal  objec- 
tion. It  is  very  true  that  m  many  cases  reports 
of  the  sub-commissioners,  which  showed  that  the 
parties  were  not  formally  convened  before  them,  or 
did  not  bear  that  they  were  in  the  irregular  and 
imperfect  manner  in  which  these  things  were  done 
have  b€»n  sustained,  but  in  what  circumstances  ? 
Where  the  approbation  gave  an  opportunity  to  all 
GODcemed  to  appear  and  be  heara  ;  and  if  there  is 
a  sub-valuation  and  an  approbation  calling  all 
pirties,  then  the  two  togetner  will  make  a  good 
valuation.  But  where  there  is  only  a  valuation 
of  the  High  Court,  I  am  not  at  all  convinced  that 
it  can  be  laid  down  that  ^lis  is  not  a  iudicial  pro- 
oeedins  to  be  -conducted  upon  this  fundamental 
principle  that  every  man  interested  is  entitled  to 
oe  called,  and  to  lie  present,  to  hear  the  valuation 
of  his  property  ;  and  I  think  that  of  special  im- 
portance where  the  commissioners  do  not  choose  to 
proceed,  as  sub-commissioners  very  often  do,  bv 
personal  inquiries  on  the  spot,  but  where  the  High 


Commissioners  seeking  to  value,  did  not  proceed 
in  what  I  think  is  the  normal  and  proper  way  of 
doing — namely,  by  cognition  of  the  valuation  ol 
the  kmds  on  evidence,  but  chose  to  take  a  mere 
agreement  between  the  party  paying  the  teinds 
and  another  party  who  is  not  trulv  interested. 
Acoording  to  this  view,  though  it  had  been  an 
acknowledged  decree,  and  though  prescription  were 
held  to  be  wholly  excluded,  any  two  men  entering 
into  an  agreement  and  having  the  authority  of 
the  High  Commissioners  interponed  to  it  would 
make  it  a  good  valuation.  I  don't  see  where  it  is 
to  stop,  if  you  loosen  the  whole  of  that  procedure, 
which  the  principles  of  justice  and  law  appear  to 
me  to  require.  1  think  that  the  party  interested 
in  the  estate  must  be  convened,  and  I  cannot  help 
thinking  that  the  plea  ^  res  inter  aUoa  is,  in 
the  absence  of  prescription,  a  good  plea^  The 
one  may  not  be  the  heritor,  and  the  other 
may  not  be  the  titular,  and  they  may  make  an 
agreement  on  which  the  teinds  are  valued,  and 
that  is  to  be  held  to  be  a  good  valuation,  because 
it  required  no  particular  mode  of  doing  it,  if  it 
satisfied  the  minds  of  the  High  Commissioners 
who  sat  upon  it.  That  is  totally  out  of  the 
question.  I  confess  I  think  there  is  far  more 
room  for  saying  that  it  is  a  relevant  plea,  and  if 
the  two  prescriptions  are  not  in  view,  if  it  is  not 
my  author  that  was  present,  and  if  the  teinds  now 
belonging  to  me  were  not  valued  in  presence  of 
one  whom  I  represent,  and  who  represented  the 
interest  that  I  now  hold,  that  is  not  a  good  valua- 
tion. Now,  I  consider  that  to  be  the  real  position 
of  tills  question.  I  do  not  think  it  necessary  to 
go  into  some  of  the  niceties  as  to  where  tho 
titularity  lay  at  that  time,  except  to  say  that  I 
see  not  the  s^ghtest  reason  to  suspect  or  believe 
that  it  was  in  the  Earl  of  Buocleuob,  and  that  is 
sufficient  for  my  view  of  the  case.  He  was 
ta^VaiTTftTi  undoubtedly,  and  in  that  sense  he  had 
the  titularitv— that  is  to  say,  he  had  a  temporary 
conveyance  by  the  tack  of  the  right  that  1)elonged 
to  the  titular,  and  in  that  sense  he  was  titular. 
But  it  is  in  vain  to  say  that  he  was  titular.  By  no 
process  that  we  know  could  he  be  titular.  The 
Reformation  did  not  give  it  to  him.  Whether  it 
gave  it  to  the  Crown,  or  whether  it  remained  in 
abeyance  from  the  absence  of  functionaries  to 
represent  the  corporation  in  whom  it  was  vested, 
may  be  another  question ;  but  it  was  not  in  the 
Earl  of  Bucdeuch.  And  I  cannot  help  thinking 
that  when  you  see  that  he  had  but  this  temporary 
title  to  it,  and  that  the  arrangement  was  made  by 
agreement  between  him  and  the  heritor,  the  pre- 
sumption is  that  it  was  merely  a  settlement  of 
their  rights  as  between  them,  and  they  were 
undoubtedly  not  entitled  to  contract  as  to  other 
persons'  rights  than  their  own.  I  see  no  objec- 
tion to  a  valuation  of  that  kind  bong  good  as  long 
as  the  parties  stood  in  the  relation  in  which 
these  parties  stood ;  but  I  see  the  greatest 
possible  objection  to  its  being  held  to  foreclose 
absent  parties,  and  in  particular  the  true  titu- 
lar who  was  not  there  caUed.  Now,  if  that  be 
the  case — ^if  I  cannot  adopt  the  positive  prescription 
and  cannot  dispense  With  the  necessity  of  calling 
the  parties  truly  interested  to  an  ultimate  decree 
of  proper  valuation  by  the  High  Commissioners — 
the  question  is— Is  there  any^ng  else  in  the  case  ? 
The  negative  prescription  appears  to  me  equally  in- 
applicable, and  I  do  not  see  how  it  could  be 
brought  to  bear  on  it.  I  do  not  know  that  the 
negative  prescription  will  cut  off  my  ri^t  to  say 
that  the  man  M^iinst  whom  a  decree  is  pronounceil 
is  not  my  auuor  at  idl,  and  that  he  is  a  perfect 
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Btran^er  in  the  matter.  On  the  other  hand,  how 
did  tne  principal  titulars  waive  any  objections  of 
this  kind,  or  allow  things  to  go  on  in  a  manner 
inconsistent  with  them  ?  •  They  continued  to  let 
these  teinds.  They  exerpised  their  right  of  titu- 
larity  by  letting  them  from  time  to  time,  at  such 
tack  duties,  and  at  such  grassuniy  whether  ri^ht 
or  wrong,  as  they  thought  convenient,  or  expedient 
for  themselves ;  and  we  have  not  very  much 
knowledge  of  what  the  teinds  from  the  pasture 
lands  of  these  parishes  would  at  that  time  have 
yielded,  suppose  that  they  had  wanted  to  draw 
their  teinds.  They  enter  mto  such  contracts,  as 
they  were  entitled  to  do  from  time  to  time  for 
convenience  sake,  believing  perhaps  that  the 
Buccleuch  family  being  there,  it  mient  save  them 
a  great  deal  of  trouble  to  do  so,  rauier  than  that 
they  should  go  and  attempt  to  draw  their  teinds 
from  parties  in  a  part  of  the  country,  where  per- 
haps th^  might  not  always  have  had  the  ready 
•  and  available  use  of  the  arm  of  the  law,  if  there 
was  much  objection  made,  and  where  many  ob- 
stacles might  have  been  opposed  to  them,  which 
would  have  been  a  very  different  thing  in  the 
family  of  the  local  magnate,  who  were  here 
selected,  with  great  propnetv,  to  draw  the  teinds. 
After  '48,  it  cannot  be  said  that  any  negative  pre- 
scription ootdd  arise,  and  as  little  do  I  see  any 
acts  of  approbation  and  homologation  in  the 
knowledge  of  all  the  circumstanees  that  can 
amount  to  a  bar  against  these  parties.  On  these 
grounds,  I  concur  with  the  minority. 

The  Lord  Justice-Clebk  adopted  the  opinion 
of  Lord  Ormidala 

The  Lord  Ordinary's  interlocutor  was  therefore 
adhered  to  in  accordance  with  the  opinions  of  the 
Judges. 

Agent  for  Pursuers — James  Allan,  S.S.C. 

Agents  for  Defenders — ^Mackenzie  &  Kermack, 

B'  Tuesday^  Feb.  19. 

BOTH    DIVISIONS. 
PAUL  V.  HENDERSON  {ante^  p.  179.) 
Arbitration  —  Judicial  Beference  —  Exhaustion  of 
Matters  Submitted.    Circumstances  in  which 
a  reason  of  reduction  of  a  decreet-arbitral  on 
the  ground  that  the  arbiter  had  not  exhausted 
the  reference,  in  respect  he  had  not  disposed 
of  a  sum  of  money  consi^ed  by  one  of  the 
parties  in  the  course  of  uie  proceedings,  was 
repelled. 
In  this  action  of  reduction  and  count  and  reck- 
oning three  grounds  of  reduction  were  previously 
repeUed,  and  a  fourth  was  reserved  to  be  argued 
before  the  Second  Division  and  three  Judges  of  the 
First  Division — there  being  a   division    on  the 
point  among  the  Judges  of  the  former  Division  of 
the  Court.    The  question  arises  out  of  the  mana^- 
ment  by  the  defender  of  a  small  property  to  which 
Mr  Andrew  Walter  Paul,  of  New  York,  succeeded 
in  1838,  as  an  heir  pro  indiviso.    The  action  was 
originally  brought  by  Mr  Thomson  Paul,  W.S., 
commissioner  for  Mr  Paul,  for  the  purpose  of  call- 
ing the  defender  to  account  for  his  intromissions. 
The  summons  in  that  action  was  signeted  Nov.  3, 
1856.     It  was  called  in  Court,   and  appearance 
was  entered  for  the  defender ;    but  no  further 
proceedings  took  place,  the  parties  having  agreed 
to  the  following  submission  : — 
.    **We,   Thomson  Paul,   writer  to    the    signet, 
factor  and  commissioner  for  Andrew  Walter  Paul, 
designed  in  the  foregoing  summons,  and  having 


authority  to  enter  into  the  submission  for  and  in 
name  of  the  said  Andrew  Walter  Paul  and  myself, 
as  his  factor  and  commissioner,  pursuers  in  the 
foregoing  summons,  and  David  Henderson,  also 
thereindesigned  defender,  have  submitted  and  re- 
ferred, and  do  hereby  submit  and  refer,  to  the 
amicable  decision,  final  sentence,  and  decree* 
arbitral  to  be  pronounced  by  John  Maitland,  ^^bo^ 
accountant  of  court,  as  sole  arbiter  chosen  oy 
them,  the  foregoing  summons,  with  the  whole 
conclusions  thereof,  and  all  defences  thereto  com- 
petent to  the  Baid  David  Henderson,  with  pow«r 
to  the  said  arbiter  to  consider  the  premises,  hear 
parties  thereanent,  and  take  such  probation  as  to 
him  shaU  seem  necessary  ;  and  whatever  the  said 
arbiter  shiJl  determine  in  the  premises  betwixt 
and  the  ,  or  betwixt  and  any 

other  day  to  which  he  shall  prorQcate  this  submis- 
sion, we  bind  and  oblige  ourselves,  our  heirs, 
executors,  and  successors,  to  implement  and 
fulfil  to  each  other,  under  the  penalty  of  £20 
sterling,  to  be  paid  by  the  party  failing  to  the 
party  observing  or  willing  to  observe  the  same 
over  and  above  performance.  In  witness  whereof," 
&c. 

The  pursuer  made  the  foUow^g  statements  in 
support  of  the  ground  of  reduction  that  the  de- 
cree of  the  arHter  sought  to  be  reduced  did  not 
exhaust  the  reference  : — 

**  On  27th  November  1868,  the  defender,  at  his 
own  hand,  and  without  any  order  or  pretence  of 
an  order  in  the  pretended  submission,  lodged  in 
the  Bank  of  Scotland  the  sum  of  £15,  8s.  9d.,  the 
sum  represented  in  his  said  account  to  be  the 
balance  due  on  8th  September  1856  on  his  intro- 
missions with  the  ptirsuer's  share  of  said  rents. 
For  that  sum  he  took  a  deposit-receipt  in  the  fol- 
lowing terms  : — 'Bank  of  Scotland,  27th  No- 
vember 1858.  £15,  8s.  9d.  Received  for  the 
Crovemors  and  Company  of  the  Bank  of  Scotland, 
from  Mr  David  Henderson,  draper  in  Linlithgow, 
the  sum  of  fifteen  pounds  eight  shillings  and  nine- 
pence  sterling,  the  said  sum  to  be  subject  to  the 
orders  of  Jolm  Maitland,  Esq.,  accountant  of  the 
Court  of  Session,  sole  arbiter  in  the  action  at  the 
instance  of  Andrew  Walter  Paul,  residing  in  New 
York,  and  Thomson  Paul,  writer  to  the  sienet,  his 
factor  and  commissioner,  against  the  said  David 
Henderson. 'ft This  receipt  was  lodged  in  the  said 
pretended  submission." 

The  pursuer  then  sets  forth  that  the  decreet-ai^ 
bitral  was  issued  on  27th  June  1863,  and  he  nai^ 
rates  several  of  its  findings.  He  then  says — *'  By 
the  fourth  finding,  the  pretended  arbiter  pro- 
fessed to  find  that  the  defender  '  is  indebted  and 
due  to  the  said  Andrew  Walter  Paul  and  his  said 
commissioner  and  attorney  the  balance  brought 
out  on  his  account  of  intromissions,  amounting  to 
fifteen  pounds  eight  shillings  and  threepence 
three  farthings  (should  be  £15,  8s.  9d.),  and  the 
said  sum  of  f otir  pounds  eleven  shilUng  and  seven- 
pence  halfpenny,  making  tog^ether  the  sum  of  X19, 
198.  ll}d.,  with  interest  thereon  at  the  rate  of 
five  per  cent.,  from  the  8th  September  1856  to  the 
15th  of  May  1863,  under  deducticm  from  principal 
of  the  sum  of  fifteen  pounds  eight  shillings  and 
threepence,  consigned  on  the  twenty-seventh  of 
November  eighte^  hundred  and  fifty-eight,  by  the 
said  David  Henderson,  in  the  Bank  of  Scotland, 
in  my  name,  04  arbiter  in  this  submission,  and  sub- 
ject to  my  orders,  and  under  deduction  from  inte- 
rest of  mterest  corresponding  to  the  balance  so 
consigned,  at  the  rate  foresaid,  on  which  date  the 
sum  of  principal  and  interest  due  by  the  said 
David  Henderson,  as  on  the  said  fifteenth  of  May 

Digitized  by  VjOOQIC 


1867.] 


T!ie  Scottish  Law  Reporter, 


247 


eighteen  huadred  and  sixty  •  three,  amounts  to 
leven  pounds  sixteen  shillings  and  fonrpence,  as 
per  state  following  this  aw^ard,  signed  by  me  as 
reUtiye  hereto,  whioh  accumulated  sum  I  find 
due,  with  interest  thereon,  from  said  fifteenth  of 
Msy  eighteen  hundred  and  sixty  three,  at  five  per 
cent,  until  paid  ;  and  accordingly  I  decern  and 
ordain  the  said  David  Henderson  to  make  pay- 
ment to  the  said  Andrew  Walter  Paul  and  lus 
said  commissioner  and  attorney,  or  to  either  of 
them,  of  the  said  sum  of  seven  pounds  sixteen 
ihiUingB  and  fourpence,  with  interest  thereon,  at 
the  rate  of  five  per  cent,  from  the  said  fifteenth  of 
lis?  sixteen  hundred  and  sixty-three  till  paid, 
saving  always  and  reserving  to  the  said  David 
Henderson  aJl  right  he  may  have  to  set  off  or  re- 
tain said  sums  against  the  expenses  hereinafter 
found  due  to  him,  and  whioh  sum  deposited  as 
aforesaid,  and  bonk  interest  accrued  thereon,  will 
be  paid  by  me  accordingly  to  the  party  legally 
entitled  to  the  same.' 

"In  this  decree  the  sum  of  £15,  8s.  9d.  (er- 
roneously stated  in  it  to  be  £15,  8a.  3d.)  is  not 
disposed  of.  By  the  terms  of  the  deposit-receipt, 
the  sum  is  consigned  subject  to  the  orders,  of 
lohn  Maitlaod,  £sq.,  Accountant  of  the  Court  of 
Session,  sole  arbiter,  &c.'  It  is  not  consigned  in 
Mr  Maitland's  name,  as  erroneously  set  forth  in 
the  pretended  decreet-arbitral,  and  he  has  no  rifht 
mider  the  receipt  to  uplift  it.  It  is  only  by  orc&rs 
pronounced  by  him  as  arbiter  that  the  bank  be- 
came bound  to  pay  the  money.  The  decreet- 
arbitral  contains  no  order  for  upliftinff  or  paying 
•aid  consigned  sum,  and  the  pretended  arbiter 
being/uia^t»  of  any  power  as  arbiter  to  pronounce 
thereupon,  this  sum  is  left  undisposed  of  in  any 
way,  and  cannot  be  now  reached  under  the  sub- 
mission or  by  any  orders  therein,  and  so  cannot  be 
aplifted  by  the  pursuer  or  made  available  to  him. 
Toe  said  John  Maitland  has  since  died,  without 
havinff  made  any  order  for  uplifting  or  disposing 
of  said  sum. 

"The  effect  is  this— The  balance  of  the  whole 
rente  belonging  to  the  pursuer  intromitted  with  by 
the  defender  from  Whitsunday  1845  to  Whitsun- 
day 1854,    both  incluisive,   confessedly  amounts 

to £64    2    6 

of  principal,  without  including  inte- 
rest. Of  this  sum  all  that  the  pursuer 
has  received  or  can  receive  in  conse- 
<ineaoe  of  the  pretended  decreet- 
arbitral,  is- 
let, Payment  on  22d  August, 
1856,  £20   0   0 

2d,  Sum  allowed  by  de- 
creet-arbitral, 4  11    7i 

24  11  74 

Leaving,  £39  10  9^ 
which  represents  the  sum  of  which  the  pursuer  is 
deprived  by  the  decreet-arbitral,  taking  it  on  its 
wn  terms. 

The  Lord  Ordinary  (Ormidale)  had  repelled  this 
defence. 

Pattison  (F.  W.  Clakk  and  Arthub  with  him) 
was  heard  for  the  pursuer. 

Deah  of  Faculty  (Ork  Paterson  with  him)  for 
the  defender. 

At  advising, 

lord  CuRRTFHiLL— ^This  action  concludes  for 
reduction  of  a  decreet-arbitral  pronounced  by  the 
late  Mr  John  Maitland  on  27th  June  1863,  in  a 
TObmiaaion  to  him  by  the  parties  to  this  action. 
Several  grounds  of  reduction  were  pleaded  by  thfr 
porsuer,  but  with  one  exception  all  of  them  were 


decided  by  the  Second  Division  of  the  Court.  The 
only  ground  of  reduction,  which  we  have  now  to 
decide,  is  founded  on  the  allegation  of  the  pur- 
suer that  the  decreet-arbitral  does  not  exhaust 
the  matters  which  were  submitted  to  the  arbiter. 
I  am  of  opinion  that  that  ground  of  reduction  is 
relevant  m  law  ;  and  that  therefore  the  question 
we  have  now  to  determine  is  whether  or  not  all  the 
matters  which  were  referred  by  the  submission 
have  been  decided  by  the  arbiter.  This  question 
has  given  rise  to  a  difference  of  opinion.  I  do 
not  wonder  that  this  is  the  case,  because  the  de- 
oreet-arbitral  is  not  clearly  expressed ;  and  the 
question  whether  or  not  it  exhausts  the  submis- 
sion depends  upon  what  may  be  found  to  be  its 
true  meaning. 

The  difficmly  in  construing  that  document  arises 
chiefly  from  the  manner  in  which  the  arbiter  h%a 
dealt  with  a  consignation  of  a  sum  of  money  which 
took  place  during  the  dependence  of  the  proceeding 
in  the  circumstances  I  snail  presently  mention. 

The  subject  of  the  arbitration  consisted  of  a 
claim  by  Mr  Paul,  the  pursuer  of  the  present 
action,  against  the  defender,  Mr  Henderson,  to  ac- 
count for  the  rents  and  produce  of  house  property 
in  LinUthffOW,  which  belonged  to  the  pursuer, 
Andrew  Walter  Paul,  and  Ium.  been  managed  for 
several  years  by  the  defender.  The  submission  is 
dated  29th  June  and  1st  July  1857,  and  was  ac- 
cepted of  by  the  arbiter  on  1st  December  follow- 
ing. In  the  course  of  the  following  year,  as 
appears  ex  facie  of  the  decreet-arbitral  itself,  the 
diefender  lodged  accounts  in  which  he  admitted 
that  there  was  a  balance  owing  by  him  to  the  pur- 
suer upon  his  intromissions  amounting  to  £15, 
8s.  32d.  The  pursuer  insisted  that  the  balance 
was  of  much  larger  amount.  After  the  litigation 
had  ffone  on  in  the  submission  for  about  a  year, 
tiie  defender,  on  the  27th  November  1858,  C(hi- 
signed  the  sum  of  £15,  8s.  9d.  (being  a  few  pence 
more  than  the  balance  admitted  to  be  due  bv 
him  in  the  accounts)  in  the  hands  of  the  Bank 
of  Scotland.  The  deposit-receipt  sets  forth  that 
*'  the  said  sum  to  be  subject  to  the  order  of  John 
Maitland,  Esquire,  Accountant  of  the  Court  of 
Session,  sole  arbiter  in  the  action  at  the  instance 
of  Andrew  W.»lter  Paul,  residing  in  New  York, 
and  Thomson  Paul,  W.S.,  his  factor  and  com- 
missioner, against  the  said  David  Henderson." 
The  first  remark  I  make  as  to  this  proceeding 
is,  that  the  pursuer  had  thenceforth  a  ju»  qucui- 
turn  in  the  consigned  fund.  It  confessedly  con- 
sisted of  the  balance  of  funds  belonging  to  him 
and  for  which  the  consigner  was  accountable 
to  him.  If,  after  making  that  consignation, 
Henderson  had  become  bankrupt,  this  consi^ed 
fund  could  not  have  been  claimed  by  his  creditors 
as  part  of  his  effects,  but  would  have  belonged  to 
the  pursuer,  unless  it  should  be  found  that  Hen- 
derson had  acquired  some  subordinate  riffht  of  re- 
tention or  lien  over  the  same.  But,  in  the  second 
Slace,  it  does  appear  from  what  is  set  forth  in  the 
eoreHBt-arbitral,  that  he  claimed  such  a  right,  in 
reference  to  the  expense  of  the  litigation  under  the 
submission  whi(^  was  goinc  on.  And,  thirdly, 
the  condition  upon  which  t^at  consignation  was 
made  was  that  the  money  should  be  held  by  the 
bank,  subject  to  the  "  order"  of  Mr  Maitland  him- 
self. But  the  words  as  usal  in  the  bank's  deposit- 
receipt  did  not  mean  a  decemiture  to  be  embodied 
in  the  decreet-arbitral,  whici  was  ultimately  to 
be  pronounced  by  Mr  Maitland.  It  meant  an  order 
to  be  made  by  bim  upon  the  deposit-receipt  itself. 
Tf  he  had  endorsed  upon  that  receipt  at  any  time 
an  order  upon  the  bank  to  pay  the  money  to . 
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either  of  the  parties  in  the  submission,  or,  indeed, 
to  any  other  party,  the  bank  wonld  not  hare  been 
bound  or  even  entitled  to  have  withheld  payment 
of  the  money  on  the  ground  that  that  order  was 
not  pronounced  in,  and  did  not  form  part  of,  a  final 
decreet-arbitral  in  the  submismon.  Mr  Maitland's 
position  in  reference  to  that  consigned  fund  was 
such  as  entitled  himself  personally  to  go  to  the 
bank  and  uplift  the  money  and  to  pay  it  to  either  of 
the  parties  whom  he  might  find  entitled  to  receive 
such  payment. 

The  discussion  in  the  arbitration  appears  to 
have  proceeded  for  several  years  subsequent  to 
the  date  of  that  consignation,  the  decreet-arbitral 
being  dated  27tii  June  1863 ;  and  let  us  now  see 
what  is  truly  its  import. 

The  first  three  heads  relate  to  the  procedure 
which  had  taken  ^ace  in  the  submission  during 
its  dependence.  The  fourth  head  is  the  ofue 
which  contains  the  findings  as  to  what  was  due 
by  the  defender  to  the  pursuer ;  and  their  import 
and  meaning  appear  to  me  to  be  this— 1st,  It 
finds  that  accordmg  to  the  defender's  own  account 
he  was  addebted  and  due  to  the  pursuers  the 
sum  of  £15,  88.  3}d.  2d,  It  finds  that  in  addition 
to  that  admitted  sum,  the  def raider  was  addebted 
and  due  to  the  pursuer  £4,  lis.  74d.,  making, 
together  with  the  admitted  sum,  £19,  19s.  11  id., 
but  "under  deduction  from  principal  of  the  sum 
of  £16,  8s.  3d.,  consigned  on  uie  27th  November 
1858,  by  the  said  David  Henderson  in  my  name, 
as  arbiter  in  this  submission,  and  subject  to  my 
orders."  4th,  It  finds  that  on  these  dcUa  the  balance 
owing  by  Henderson  on  15th  May  1863  amounts 
to  £7,  16s,  4d.,  and  accordingly  the  defender  was 
decerned  and  ordained  to  make  payment  of  that 
sum  with  interest  from  15th  May  1863  to  the  pur- 
suer. But,  5th,  these  findinfis  were  made  under 
a  salvo  and  reservation  to  uie  defender  of  "-iJl 
right  he  may  have  to  set  off,  or  retain,  said 
sums,  against  the  expenses  hereinafter  found  due 
to  him ;  and  which  sum,  deposited  as  aforesaid, 
and  bai£k  interest  accrued  thereon,  will  be  paid  by 
me  accordingly  to  the  party  legally  entitled  to  the 
same."  The  meaning  of  these  findings  is  eluci- 
dated by  the  states  wnich  are  therein  referred  to 
for  that  purpose  in  this  decree  itself,  and  which 
are  accordingly  annexed  to  the  decree  and  sub- 
scribed by  the  arbiter. 

This  head  of  the  decreet-arbitral  condudee 
thus  : — "  And  I  repel  all  other  chums  made  in  the 
process  hinc  inde" 

The  fifth  head  of  the  decreet-arbitral  is  that 
which  is  referred  to  in  the  8cUvo  above  quoted  as 
containing  the  finding  of  expenses  in  favour  of  the 
defender.  Under  that  head  the  arbiter  decerns 
and  ordains  the  pursuer  to  make  payment  to  the 
defender  of  £59,  15s.  5d.  of  expenses  besides  the 
expense  of  recording  the  decreet-arbitral  and 
certain  other  expenses  to  the  Clerk  to  the  Sub- 
mission. 

The  decreet-arbitral  having  been  pronounced  in 
these  terms,  and  recorded  in  the  books  of  Council 
and  Session,  was  final,  and  could  not  afterwards  be 
altered  by  the  arbiter.  But  it  is  said  that  he  had 
failed  to  exhaust  the  submission — ^that  is  to  say, 
that  he  had  left  undecided  some  matter  which  the 
parties  had  referred  to  his  decision.  Although  there 
IS  ambiguity  in  the  decreet-arbitral,  yet  in  constm- 
ins  its  terms,  it  is  to  be  presumed  that  the  arbiter 
at  least  intended  to  decide  all  the  matters  submit- 
ted to  him.  Indeed,  in  the  present,  it  is  a  matter 
not  merely  of  presumntion,  but  of  certainty,  tiiat 
such  was  Mr  Maitlana's  intention,  as  appears  from 
his  expressly  repelling  all  the  claims  hinc  inde 


beyond  those  he  expressly  dealt  with.  He  could 
not  have  used  more  exhaustive  words.  And  hence 
any  ambiguity  in  the  specnal  finding  falls  to  be 
construed  in  conformity  with  that  intention,  if 
the  language  fairly  admits  of  this  beinff  done.  And 
I  think  that  this  is  the  case  as  to  tnia  decreet- 
arbitraL  On  carefully  comparing  the  snbmiasion 
and  tiie  decreet-arbitnd,  I  discover  no  claim  on  the 
part  of  tiie  pursuer  nor  any  defenoe  on  the 
part  of  the  defender  which  has  bieen  left  nndecided. 
The  arbiter  under  the  fourth  head  has  settled  the 
amount  of  the  debt  owin^  to  the  pursuer,  uxd  a 
condition  by  which  their  fisht  thereto  ia  qualified. 
Under  the  subsequent  head  he  haa  decided 
the  amount  of  the  sums  claimable  as  expenses  by 
the  defender  from  the  pursuer.  And  ne  basin 
express  terms  repelled  all  other  daima  made  in  the 
process  by  either  of  the  parties. 

As  I  understand  the  aignment  of  the  jparsuer, 
what  he  maintains  la^  that  the  arlnter  has 
omitted  to  insert  in  the  decree  any  order  in  his 
favour  by  means  of  whidi  he  can  obtain  pay- 
ment of  the  consigned  money  from  the  bank.  But 
is  there  anything  in  the  submission  or  in  the 
decreet-arbitral  itself  which  rendered  it  neceasaiy 
or  proper  that  such  an  order  should  be  embodied 
in  that  decreet-arbitral?  In  mv  opinion,  this 
question  must  be  answered  in  tne  negative.  I 
tniuk  that  such  an  order  not  only  was  not  neces- 
sary, but  could  not  with  propriety  have  been  made 
in  the  decreet-arbitral ;  for  although  the  finding 
under  the  fourth  head  truly  importa  that  the 
£15,  8e.  3d.  d^ositedinbankaswellasthe£7, 16s. 
4d.  remaining  in  the  defender's  hands  belon^;ed  to 
the  pursuer,  yet  it  also  imports  that  the  r^t  to 
both  these  sums  was  subject  to  a  lien  or  right  of  re- 
tention in  security  |>ro  tanto  of  the  £59,  15s.  5d.  in 
which  the  pursuer  was  found  to  be  indebted  to 
the  defender,  and  the  right  of  the  pnrsuer  to 
obtain  payment  of  the  two  former  sums  was  con- 
ditional on  his  makins  payment  of  the  latter  sum. 

Secondly,  Even  3  the  pursuer  had  tendered 
payment  ox  the  f uU  amount  of  these  expenses  after 
the  decreet-arbitral  was  pronounced,  and  if  sn 
order  from  the  arbiter  had  been  necessary  to  enable 
him  thereafter  either  to  use  execution  against  the 
defender  for  the  £7,  16s.  4d.,  or  to  obtain  payment 
of  the  consi^ed  money  froiq.  the  bank,  it  would 
have  been  quite  competent  to  him  still  to  grant 
such  order,  because  nis  doing  so  would  not  have 
been  an  act  in  the  submission  itself,  but  merely  an 
act  canying  into  execution  what  had  been  finally 
decided  by  the  submission.  According  to  the 
final  decreet-arbitral,  the  right  of  the  pnrsuer  to 
the  consigned  money  was  a  conditionid  one,  the 
condition  bein^  that  he  should  implement  the 
deoemiture  agamst  him  for  expenses  contained  in 
the  final  decreet-arbitral,  and  his  performance  of 
that  condition  of  the  decreet-arbitral  was  a  matter 
which  related  to  the  ezeeuiion  of  the  decree  after 
it  was  pronounced.  And  the  manner  in  which 
that  condition  wtm  to  receive  effect — whether,  on 
the  one  hand,  it  should  be  performed  by  the  pnr- 
suer, or,  on  the  other  hana,  should  not  be  per- 
formed by  him — was  also  settled  hv  the  final 
decree ;  inasmuch  as  the  decree  provided  that  the 
arbiter  himself  would  pay  the  moaej  to  the  party 
who  mi^t  eventually  be  entitled  to  it ;  that  is  to 
say,  to  the  pursuer,  in  the  event  of  his  paying 
the  full  amount  of  the  expenses  to  the  defender, 
(V  to  the  defender  himself,  in  the  event  of  his 
failing  to  do  so.  And  a  condition  in  the  decreet- 
arbitral  that  what  is  thereby  finally  decerned  for 
shall  be  afterwards  carried  into  execution  by 
means  of  the  arbiter  himself,  does  not  fall  under 
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the  category  of  objeotlonB  that  the  sabmisaon  is 
not  ezhaoflted.  The  oaee  of  Enkine,  July  30, 
1714,  Mor.  p.  649,  is  a  dear  authority  to  that 
•ffect 

And,  thirdly,  The  ptmmer  is  mistaken,  as  I 
think,  in  maintaining  that  any  snoh  order  required 
to  be  granted  by  the  arbiter  after  the  date  of  the 
decreet-arbitral ;  for,  as  already  mentioned,  he 
himself  according  to  the  terms  of  the  deposit- 
receipt,  was  authorised  to  uplift  the  consigned 
money  from  the  bank,  and  to  pav  the  amount  to 
the  party  who  might,  in  either  of  these  aitema- 
tiyes,  be  entitled  to  it.  And  accordingly,  this 
was  what,  according  to  the  express  tenns  of  the 
decreet-arbitral,  was  thereby  appointed  to  be 
done;  for,  as  already  stated,  wbat  the  arbiter 
thereby  provided  was,  that  the  deposited  money 
'*will  be  paid  by  me  accordingly  to  the  party 
Imlly  entitled  to  the  same.'* 

It  only  remains  to  be  mentioned  that,  although 
the  arbiter  has  died  since  the  date  of  the  decreet-  • 
arbitral,  that  event  cannot  affect  its  validity, 
which  muflt  be  judged  of  according  to  ihe  state  of 
matters  aa  at  the  time  when  it  was  pronounced. 
Ihat  event  will  probably  create  no  practical  incon- 
venience to  the  parties.  But  should  it  do  so,  the 
blame  would  be  with  the  pursuer  himself,  for 
the  arbiter  survived  the  date  of  the  decreet-arbi- 
tnd  a  considerable  time ;  indeed,  he  was  still  alive 
when  this  action  of  reduction  was  instituted,  and 
he  appears  to  have  been  examined  in  the  course  of 
theprooeedin^ 

The  result  is  that,  in  my  opinion,  the  reason  of 
reduction  embraced  in  the  4tn  and  6th  pleas,  that 
the  decreet-arbitral  does  not  exhaust  the  reference, 
and  is  therefore  ineffectual,  ought  to  be  repelled. 

The  Lord  President  and  I^rds  Cowan,  Ben- 
hohne,  and  Aidmillan  ooncuired  with  Lord  Cur- 
riehill 

Lord  NfiA.yss — I  r^pret  that  there  should  be  a 
difference  of  opinion  m  a  case  involving  so  small 
a  som,  but  the  amount  does  not  affect  the  prin- 
ciple, and  I  am  unable  to  concur  in  the  judgment 


am  of  opinion  that  this  decreet-arbitral  is 
myalid  from  its  not  exhausting  the  matters  sub- 
mitted. There  can  be  no  don^  of  the  relevancy 
of  that  objection.  The  only  question  is  whether 
it  is  well-founded  in  fact. 

The  matters  referred  to  the  arbiter,  as  set  forth 
in  the  minute  of  reference,  were  the  summons 
therein  mentioned,  *'  with  the  whole  conclusions 
thereof  and  all  defences  thereto."  The  summons 
sought  for  a  count  and  reckoning  at  Paul's  in- 
stance against  Henderson,  and  for  a  decree  of 
S^yment  of  the  balance  that  mi^t  be  held  due  on 
enderson's  intromissions  with  Paul's  pro|>erty. 

The  proper  fullilment  of  this  submission  ob- 
yioosly  was  to  ascertain  if  a  balance  was  due,  and 
if  so,  to  ^ye  decree  for  the  balance  so  ascertained. 

An  investigation  of  accounts  took  place  in  the 
sabmission,  and  in  the  course  of  it  this  procedure 
took  place.  Henderson  admitted  a  balance  to  be 
due  by  him,  and  consigned  in  bank  the  sum  of 
iB15,  8s.  0d.,  to  be  subject  to  the  order  of  Mr  John 
Mjutland,  "sole  arbiter  in  the  action"  in  question. 
This  receipt  was  lodged  in  process,  and  the  pay- 
Bient  of  the  consignMl  sum  oecame  the  subject  of 
discussion  in  the  submission,  but  was  not  disposed 
of. 

The  decreet-arbitral  was  ultimately  issued,  and 
the  question  arises  if  it  is  a  complete  exhaustion 
of  the  mattera  in  dispute,  or  if  it  leaves  anything 
unsettled  between  the  purties. 

I  have  no  doubt  tmtt  the  arbiter,  if  he  had 


chosen,  might  have  disreffarded  the  consignation 
altogether,  which  had  not  been  made  by  his  orders ; 
and  which,  moreover,  as  thioCT  turned  out,  was 
not  a  full  tender  of  what  was  due.  Li  that  view 
it  was  the  arbiter's  duty  to  bring  out  the  balance 
due  to  Paul  (irrespective  of  the  consignation),  and 
to  decern  for  the  amount.  But  u  the  arbiter 
chose  to  recognise  the  consignation  as  judicially 
made,  and  he  was  entitled  to  do  that  also  as  a 
natunl  and  competent  incident  to  a  litigation,  he 
was  bound,  in  my  opinion,  to  deal  with  the  con- 
signed money  on  the  footing  on  which  it  had  been 
deposited,  and  for  that  purpose  to  make  such  an 
order  as  arbiter  ss  would  certiorate  the  bank  as  to 
the  par^  who  was  entitled  to  uplift  the  money. 
What  we  bank  might  or  may  do  upon  its  own 
riak,  or  on  guarantMS  given  to  it  is  a  different 
thing ;  but  according  to  the  express  terms  of  the 
deposit  receipt,  that  money  was  in  their  hands 
subject  to  the  order  of  the  arbiter  and  they  were 
neither  bound  nor  entitled  to  pay  it  to  any  one 
who  could  not  show  the  arbit^s  order  to  pay  it 
tohiuL 

Let  us  attend  now  to  the  terms  of  the  decreet- 
arbitral  ;  and  first  of  all  to  that  part  of  it  which 
regards  the  ascertainment  of  the  balance  due  to 
Paul,  lliis  is  summed  up  in  the  fourth  head — 
[Reads.]  It  is  plain  that,  apart  from  the  con- 
signed sum,  the  true  balance  found  due  to  Paul  is 
£19,  19s.  lid.,  with  interest,  but  the  arbiter  does 
not  decern  for  that  balance.  He  decerns  only  for 
£4,  lis.  7d.,  with  interest,  which  is  the  (differ- 
ence between  the  full  balance  and  the  consigned 


But  he  does  nothing  as  to  the  consigned  sum. 
He  makes  no  order  whatever  about  it.  He  does 
not  do  anything^  which  will  make  the  deposit  re- 
ceipt operative  m  favour  of  either  party.  Justice 
required  that  as  he  diminished  the  balance  de- 
cerned for  by  the  amount  of  the  consignation  he 
ought  to  have  given  the  consigned  money  to  Paul 
to  make  up  his  full  debt.  But  he  does  not  do  so. 
liie  decreet-arbitral  contains  nothing  that  in  any 
event  would  have  enabled  Riul  to  get  the  depo- 
sited money  from  the  bank. 

It  is  equally  true  that  the  arbiter  does  not  ffive 
the  consigned  money  to  Henderson.  If  he  had 
done  so  he  would  have  exhausted  the  reference. 
He  would  no  doubt  thereby  have  committed  the 
^rrossest  injustice ;  because  nothing  could  be  more 
iniquitous  than  to  make  a  consignation  play  the 
part  of  a  payment  to  account,  and  then  give  it 
oack  on  any  pretence  to  the  party  who  had  i>aid  it 
in.  The  arbiter  saw,  perhaps,  the  injustice  of 
this,  and  had  not  the  courage  to  perpetrate  it ; 
but  in  this  way  he  has  been  led  to  do  the  very 
thing  now  complained  of — viz.,  to  leave  the  money 
m  medio  without  an  order  of  any  kind. 

It  seems  to  have  been  supposed,  by  the  course 
taken  in  this  process,  that  the  arbiter  found  that 
Henderson  had  some  lien  or  right  of  set  off  as  to 
the  consigned  money  for  the  expenses  found  due 
under  the  fifth  head.  But  this  is  not  so.  He 
does  not  find  anything  to  that  effect.  But  he  re- 
serves the  ouestion.— [Reads.]— He  leaves  this 
question  to  lie  over  for  after  determination,  and 
on  that  ground  apparently  abstains  from  giving 
thai  order  as  arbiter  which,  by  dealing  with  the 
consignation  at  all,  he  was  bound  to  do,  and  which 
I  conceive  he  could  not  do  after  the  submission 
had  terminated. 

But  how  and  where  was  this  reserved  question 
to  be  decided  ?  It  could  not  be  decided  in  any 
action  for  a  decree-conform ;  for  it  is  clear  that 
this  Court,  if  called  upon  to  nxf  such  decree. 
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could  not  have  added  one  jot  or  tittle  to  the 
decreet-arbitral  pronounced.  It  could  onl^  give 
executorials  to  carry  it  out  tantum  et  tale,  as  it  was. 
How,  then,  was  this  money  to  be  ever  got  by 
any  party?  Was  a  multiplepoinding  to  be  raised 
in  name  of  the  bank  in  which  Paul  and  Henderson 
were  to  oompete  as  to  the  reserved  right  ?  That 
would  be  a  new  litigation  about  a  matter  that 
might  and  ought  to  have  been  decided  by  the 
arbiter,  and  wmch,  therefore,  would  all  the  more 
prove  that  the  submission  was  not  exhausted. 

But,  further,  how  could  a  Court  decide  upon 
right  to  a  fund  under  a  deposit-receipt  which  de- 
fined the  disposal  of  the  fund  to  depend  on  the 
order  of  this  very  arbiter.  No  doubt,  if  the  con- 
signation had  been  rejected  and  thrown  aside, 
Henderson  ipight  have  got  back  his  money.  But 
it  was  not  so  treated.  The  arbiter  recognised  it 
and  held  it  to  be  in  his  control,  and  yet  he  refuses 
to  give  the  order  required,  and  leaves  to  another 
tribunal  to  determine  the  rights  of  parties  in  the 
fund.  It  was  as  arbiter  that  he  was  to  say,  ahd 
not  otherwise,  to  whom  the  money  belonged,  just 
as  if  the  order  of  the  Lord  Ordinary  had  been 
mentioned  in  the  receipt.  He  who  ought  to  have 
decided  that  refuses  to  do  so,  and  says  ne  will  give 
an  order  or  give  the  money,  not  according  to  his 
own  views,  but  in  obedience  to  some  other  tribu- 
nal to  which  he  was  to  defer,  but  which  tribunal 
could  never  arrive  at  the  means  of  so  deciding. 
Execution  may  lie  over,  but  the  rights  of  parties 
must  be  fixed. 

It  appears  to  me,  therefore,  that  this  fund, 
though  made  a  part  of  the  submission,  was  left  m 
medio  and  in  suspense,  and  consequently  that  the 
decreet-arbitral  is  objectionable  for  thus  leaving 
that  question  undisposed  of. 

llie  Lord  Justice-Clerk  concurred  with  Lord 
Neaves. 

In  accordance  with  the  opinions  of  the  majority, 
the  Court  found  that  the  reference  was  exhausted, 
and  therefore  adhered  to  the  Lord  Ordinary's  in- 
terlocutor. 
Agent  for  Pursuer — ^Thomson  Paul,  W.  S. 
Agents  for  Defender — J.  &  A  Peddie,  W.  S. 


Wednesday^  Feb.  20. 
FIRST    DIVISION. 

CONNELL  r.  GBIERSON. 
Entail — Destination  —  ffeirt- FemaJe — Nearest    of 
Kindred.    1 .  Held  that  heirs-female  in  a  deed 
of  entail  meant  heirs-female  general,  unless  it 
was  obvious  from  the  deed  that  the  entailer 
meant  the  expression  to  have  a  more  limited 
meaning.      2.   Circumstances  in  which  held 
that  it  meant  heirs-female  of  the  body.     3. 
Held  that  under  a  destination  to  an  entailer's 
nearest  of  kindred  the  person  entitled  to  suc- 
ceed was  his  heir  in  hentage. 
These  are  two  actions  in  regard  to  the  right  to 
succeed  as  heir  of  entail  to  the  two  estates  of 
Over  -  Kirkcudbright   and   Auchenchain,    under 
deeds  of  entail  executed  by  William  CoUow  in  the 
year  1779.   The  defender,  Miss  Grierson,  has  made 
up  her  title  as  heir  of  entail,  and  the  pursuer 
challenges  her  right  on  the  ground  that  he  is  the 
nearer  neir.     The  defender  objected  to  the  pur- 
suer's title  to  sue,  on  the  ground  that  she  is  the 
true  heir.     This  preliminary  defence  raised  the 
question,  which  under  the  entail  is  the  nearest 
heir? 
The  destination  of  the  entail  of  Over-Kirkcud- 


bright is  in  these  terms — ^viz.,  '*to  my  grandson 
John  CoUow,  and  the  heirs-male  descending  of 
his  body ;  whom  failing,  to  Gilbert  Collow  my 
grandson,  and  the  heirs-male  descending  of  his 
body  ;  whom  faih'nf ,  to  any  other  heir-male  which 
shall  be  procreate  ixytwixt  my  son  Thomas  Col- 
low and  Helen  Grierson  his  spouse ;  and,  in  de- 
fault of  all  these,  to  the  heirs-female  of  tJie  said 
John  Collow,  my  said  grandson  ;  and  failing  of  his 
heirs-female,  to  the  heirs-female  of  the  said  Gilbert 
Collow  ;  and  in  default  of  sudi,  to  ^e  heirs-female 
of  the  male  heirs  to  be  procreafced  hereafter  betwixt 
m^  son  Thomas  Collow  and  his  said  spouse ;  and 
failing  of  all  such  heirs  male  and  female,  to  and  in 
favours  of  William  Collow,  my  grandson,  and  the 
heirs  whomsoever,  male  or  female,  descending  of 
his  body  ;  and  in  default  of  all  such  issue,  to  and 
in  favours  of  William  Collow,  eldest  son  of  the  de- 
ceased Mr  John  Collow,  late  minister  of  the  gospel 
at  Penpont,  my  brother-german,  and  the  heira- 
male  descending  of  his  TOdy ;  whom  failing,  to 
Thomas  Collow,  second  son  of  the  said  Mr  John 
Collow,  and  the  heirs-male  descending  of  his 
body  ;  whom  failing,  to  John  Collow,  third  son  of 
my  said  brother,  and  the  heirs-male  descending  of 
his  body ;  whom  failing,  to  James  Collow,  young- 
est son  of  my  said  brother-german,  and  the  heirs- 
male  descending  of  his  body  ;  whom  failing,  to  Mr 
William  Grierson,  present  minister  of  the  gospel 
in  Glencaim,  and  the  heirs-male  descending  of  lis 
body  (he  is  the  lawful  son  of  Jean  Collow,  my 
sister,  deceased,  and  James  Grierson  her  husband, 
also  deceased) ;  whom  all  failing,  to  any  person 
or  persons  as  shall  be  caUed  and  nomi- 
nated to  the  succession  of  the  lands  and  others 
aftermentioned,  by  a  writing  under  my  hand,  at 
any  time  hereafter ;  and  in  case  of  no  such  nomi- 
nation, to  my  own  nearest  of  kindred,  and  their 
heirs  andassi^ees  and  disponees  whomsoever, 
absolutely  and  irredeemably.^ 

The  pursuer  contended  that  he  was  entitled  to 
succeed  as  heir- female  of  John  Collow,  the  grand- 
son of  the  entailer,  under  the  second  branch  of 
the  destination.  The  defender  conceded  this, 
provided  the  destination  was  to  be  read  as  mean- 
ing heirs-female  in  general ;  but  she  maintained 
that  the  destination,  rightly  construed,  meant 
heirs-female  of  the  body  of  John  Collow.  If  this 
were  so,  the  pursuer  could  not  succeed  under  this 
branch  of  the  destination  because  John  Collow 
left  no  issue. 

The  pursuer,  however,  contended,  in  the  second 
place,  that,  assuming  the  estates  to  have  now  de- 
volved on  the  entailer's  "own  nearest  of  kin- 
dred," he  was  entitled  to  succeed,  because  he 
was  the  entailer's  heir-at-law  in  heritage.  But 
the  defender  contended,  on  the  other  hand, 
that  she  was  the  entailer's  nearest  of  kindred,  be- 
cause she  was  nearest  to  him  in  blood.  She  is  the 
entailer's  grandniece,  while  the  pursuer  is  his  great 
great  grandnephew. 

The  Auchenchain  entail  was  somewhat  different 
in  its  earlier  branches  and  the  first  question  did 
not  arise  under  it ;  but  it  lUso  contained  an  ulti- 
mate destination  to  the  entailer's  nearest  of  kin- 
dred, and  therefore  raised  the  second  question 
which  was  raised  in  regard  to  the  Over-Iurkcnd- 
bright  entail. 

The  Lord  Ordinaiy  (Kinloch)  held  (1)  that 
heirs-female  meant  heirs-female  of  the  body  ;  and 
(2)  that  the  pursuer  was  not  the  nearest  of  kin- 
dred to  the  entailer  or  one  of  his  nearest  of  kin- 
dred. He  therefore  sustained  the  defence  that  the 
pursuer  had  no  title  to  sue,  and  dismissed  the 
action  with  expenses.    In  his  nQ|e  he  observed — 
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L  The  Lord  Ordinaxy  ia  of  opinion  that  the 
destination  to  the  heirs-female  of  John  Collow 
moat  he  held  to  be  limited  to  hein-f  emale  of  the 
boJv. 

llie  Lord  Qrdinaiy  considers  it  to  be  settled 
that  a  destination  to  heirs-male,  or  heirs* 
female,  expressed  indefinitely,  is  to  be  limited 
to  heirs  male  or  female  of  the  body,  if  it  appears 
from  the  context  of  the  deed  that  no  other  than 
thii  limited  destination  was  intended  by  the 
mnter.  Thia  was  one  of  the  points  anthoritatively 
Bxed  in  the  well-known  Roxburgh  case,  Ker  v. 
Innea,  House  of  Lords,  20th  June  1810  ;  "  Faton*8 
Appeals,"  ▼.,  ^20.  In  that  case  it  was  found  that 
a  destination  "  to  the  eldest  danghter  of  umouhile 
Harry,  Lord  Ker,  witiiout  division,  and  their  neirs- 
male  "  carried  the  estate  to  the  daughters  of  Lord 
Ker  snooessively,  and  the  heirs-male  of  their  body, 
not  their  heirs-male  ceneraL 

It  appears  to  the  Lord  Ordinary  that  the  terms 
of  the  entail  in  the  present  case  afford  conclusive 
evidence  that  by  the  term  "  heirs-female  of  John 
CoUow,"  heiia-female  of  the  body  were  alone  in- 
tended. 

The  first  oirenmstance  to  be  attended  to  is,  that 
the  grantor  of  the  deed  was  intending  to  nmke  a 
proper  entail  in  favour  of  a  series  of  neirs  specifi- 
cally called.  Whatever  may  be  said  as  to  the  last 
derolution  on  "my  own  nearest  of  kindred  and 
their  heirs  and  assicnees  and  disponees  whomso- 
ever," as  to  which  luso  the  present  case  raises  a 
qaestion,  it  is  undoubted  that  down  to  this  devo- 
lution a  proper  entail  was  intended  in  favour  of 
the  parties  specifically  set  forth.  There  would 
otherwise  be  little  or  no  meaning  in  the  series  of 
specific  substitutions.  It  would  be  running  con- 
trary to  this  general  intendment,  to  hold  an  inter- 
mediiate  destination  to  devolve  the  estate  on  heirs- 
female  general ;  for  this  would  be  to  introduce  a 
destination  of  wholly  indefinite  comprehensiveness, 
carrying  the  estate  to  a  variety  of  possible  indi- 
vidiuUs,  unnamed  and  unknown,  ana  making  the 
^ter  nomincUim  substitutions  of  scarcely  appre- 
ciable value.  If  the  heirs-female  general  required 
to  be  exhausted  before  the  succession  came  to  the 
next  substitute,  it  would  be  somewhat  difficult  to 
predict  when  that  event  would  happen. 

In  its  usual  application,  a  destiiiation  to  heirs- 
female  general  is,  m  substance  and  effect,  a  destina- 
tion to  heirs  whatsoever.  If,  as  commonly  hap- 
pens, there  is  a  prior  destination  to  heirs-male, 
these  must  of  course  be  exhausted  before  the 
destination  to  heirs-female  takes  effect.  But  so 
soon  as  it  takes  effect  by  that  exhaustion,  the 
destination  is  simply  one  to  heirs  whatsoever, 
whether  male  or  female.  All  heirs,  taking  throueh 
a  female,  whether  themselves  male  or  female, 
are  heirs-female  in  the  ^e  of  law.  That  a  desti- 
nation to  heirs-female  is  simply  a  destination  to 
heirs  whatsoever,  failing  heirs-male,  was  decided 
in  the  well-known  case  of  Bargany,  in  which,  on 
that  raronnd,  the  daughter  of  an  eldest  son  (who 
was  neir  whatsoever)  was  found  entitled  to  ex- 
clude the  entailer's  own  daughter  and  her  issue. 
Wrymple  v.  Dalrymple,  House  of  Lords,  27th 
March  1739;  "Patents  Appeals,"  i.  237.  The 
hgal  rule  is  well  and  briefiy  expressed  by  Mr  Bell 
("Principles,"  sec.  1609),  "Heirs-female  applies 
to  the  hem  at  law,  male  or  female,  failing  heirs- 
male." 

Starting  with  a  presumption  in  the  present  case 
•gainst  a  aestination  so  comprehensive  as  that  of 
heirs-female  general  of  John  Collow,  it  is  found 
that  the  entailer  frames  his  deed  on  the  specific 
plan  of  calling  a  certain  series  of  substitutes,  with 


the  heirs  of  their  bodies  respectively  called  in  their 
place  ;  in  other  words,  a  series  of  substitutes,  fol- 
lowed each  by  his  issue  or  descendimts.  His 
first  destination  is  to  his  grandson,  John  Col- 
low, '*  and  the  heirs-male  descending  of  his  body." 
The  next  is  to  John's  brother,  Gilbert  Collow, 
"and  the  heirs-male  descending  of  his  body." 
The  next  is  to  **any  other  heir-male  which  shall 
be  procreate  betwixt  my  son,  Thomas  Collow  and 
Helen  Grierson. "  There  then  intervenes  the  desti  • 
nation  to  the  heirs-female  of  John  Collow,  now  in 

? question  ;  and  a  similar  destination  to  the  heirs- 
emale  of  Gilbert  Collow,  and  of  any  other  brother 
still  to  be  procreated.  The  next  destination  is  to 
the  eldest  brother  of  the  same  family,  William 
Collow  (to  whom  another  estate,  Auchenchain, 
was  primarily  given),  and  the  heirs  of  his  body, 
male  or  female.  The  deed  then  bears  that  '*m 
default  of  all  such  issue,"  the  estate  should  go  suc- 
cessively to  the  sons  of  a  brother  of  the  entailer, 
John  by  name,  and  the  heirs-male  of  their  body  ; 
and  afterwards  to  William  Grierson,  a  nephew  of 
the  entailer  by  a  sister,  and  the%eirB-male  of  his 
body.  Failing  these,  the  last  devolution  takes 
effect  on  the  nominees  of  the  entailer,  **  and  in 
case  of  no  such  nomination,  to  my  own  nearest  of. 
kindred,  their  heirs  and  assignees  and  disponees 
whomsoever." 

The  whole  framework  of  the  deed  thus  implies 
a  succession  of  specific  substitutes,  and  the  heirs 
of  their  bodies — ^in  other  words,  their  issue  or 
descendants.  And  with  this  accords  the  re- 
markable expression  already  quoted,  which  gives 
the  estate  to  the  family  of  the  brother,  "in  default 
of  all  such  issue  :"  evidently  importing  that  it  was 
descendants  who  were  called  under  tne  previous 
destinations  to  heirs.  The  same  meaning,  though 
with  less  of  strength,  may  be  brought  out  of  some 
after  clauses,  as  where  it  is  declared  "that  the 
eldest  heir-female  called  to  succeed  in  default  of 
heirs-male,  so  often  as  such  case  happens,  shall 
always  succeed  without  division,  and  seclude  all 
the  rest  of  the  issue-female  throughout  the  whole 
course  of  succession  ;  and  also  that  the  said  John 
Collow,  my  grandson,  and  the  hail  heirs  of  tailxie 
before  mentioned,  as  well  male  as  female,  and 
the  descendants  of  their  bodies,  who  shall  happen 
to  succeed  to  the  foresaid  lands  and  estate,  shall 
be  obliged  to  assume  and  constantly  retain  only 
my  surname  of  CoUow  and  the  designation  of 
Blackstoun,"  &c.  With  this  prevalent  limitation 
to  heirs  of  the  body,  the  Lord  Ordinary  finds  it 
difficult  to  suppose  that  the  heirs-female  of  John 
Collow  were  mtended  to  be  anything  else  than 
heirs-female  of  the  body — issue  or  descendants — 
as  throughout  the  deed  generally. 

This  l^ing  so,  it  seems  to  the  Lord  Ordinary  a 
conclusive  consideration  that,  except  on  the  sup- 
position of  the  heirs-female  of  John  Collow  being 
mnited  to  heirs-female  of  the  body,  not  only 
would  the  entailer's  presumable  mtention  be 
frustrated,  but  the  whole  of  his  destination  of  the 
estate  be  made  a  mass  of  inconsistencies  and  self- 
contradictions.  The  Lord  Ordinary  has  alr^uiy 
alluded  to  the  improbability  of  a  destination  so 
indefinitely  comprenensive  as  heirs-female  general 
bdng  interposed,  between  the  succession  of  one 
specific  substitute  and  that  of  another.  It  is 
impossible  to  believe  that  the  entailer  intended  to 
interrupt  a  specific  and  express  series  by  a  devolu- 
tion on  unnamed  and  unknown  individuals  of  a 
general  class.  But,  besides  this,  it  is  to  be 
noticed  that  the  substitutions  posterior  to  the 
heirs-female  of  John  Collow  are  not  to  strangers 
in  blood,  but  are  all  to  members  oT^e  entailer's 
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family  ;  and  on  the  aupposition  of  the  destination 
being  to  hein-female  general,  there  wonld  arise  a 
confusion  in  the  substitutions,  altogether  alien 
from  any  fair  or  even  possible  intei^retation  of 
the  deed.  At  present,  tor  instance,  there  stands 
a  substitution  ^*to  the  heirs-female  of  the  said 
John  Collow,  my  grandson,  and  failing  of  his 
heirs-female,  to  the  heirs  -  female  of  the  said 
Gilbert  Collow  (Ms  brother),  and  in  default  of 
such,  to  the  heirs-female  of  the  male  heirs  to  be 
procreated  hereafter  betwixt  my  said  son  Thomas 
Collow  and  his  said  spouse  "  (father  and  mother  of 
John  and  Gilbert).  JBut  the  destination  to  heirs- 
female  of  John  Collow,  if  interpreted  to  be  a 
■  destination  to  heirs -female  general,  would  com- 
prehend within  it  the  heirs-female  of  his  brothers, 
who  would  all  be,  in  their  order,  John  Collow's 
heirs-female  as  w^.  The  one  destination  would 
thus  comprehend  the  other,  contrary  to  the  plidn 
intendment  of  the  deed,  which  contemplates  a 
series  of  substitutions,  all  different  from  and 
successive  to  each  other.  Not  only  so.  The  desti- 
nation to  the  h«irs-female  of  John  Collow,  if  in- 
terpreted to  mean  heirs-female  genend,  would,  in 
demult  of  there  beuag  any  issue  of  John  or  Gilbert 
Collow,  or  their  youn^r  brothers,  cany  the  estate 
to  the  daughter  of  William  ColloW,  the  eldest 
brother  of  Si,  who  would  in  that  case  be  Uie  heir- 
female  general  of  John  Collow.  But  the  effect  of  this 
would  be  to  make  the  destination  come  into  direct 
conilict  w^  the  next  destination  '  *  to  and  in  favour 
of  William  Collow,  my  grandson,  and  the  heirs 
whomsoever,  male  or  female,  descending  of  his 
body."  Under  this  destination  Uie  sons  and 
daughters  of  William  Collow  are  not  intended  to 
come  in  till  after  William  Collow  himself.  But 
according  to  the  construction  contended  for  by  the 
pursuers,  William  CoUow's  daughter  would  come 
in  before  her  father,  as  heir-female  general  of  her 
uncle  John.  At  least  this  result  could  only  be 
avoided  by  William  Collow  being  brought  in  as  an 
heir-female  general  of  John,  which  is  absurd. 
And  what,  in  that  case,  is  to  be  made  of  the  specific 
destination  to  WiUiam  Collow,  contained  in  the 
next  clause  of  the  deed  ? 

So  in  regard  to  the  other  two  families  favoured 
by  the  deed  after  the  failure  of  the  issue  of  the 
marriage  between  Thomas  Collow  and  Helen 
Grierson — ^viz.,  the  family  of  John  CoUow,  minister 
at  Penpont,  the  entailer's  brother,  and  of  Jean 
Grieroon  hiis  sister.  The  members  of  both  these 
families  were  all  more  or  less  within  the  scope  of 
heirs-female  general  of  John  Collow.  To  ffive 
effect  to  the  destination  to  heirs-female  of  «^hn 
Collow  as  being  to  heirs-female  general,  would,  or 
mi^ht,  create  a  similar  confusion  with  that  already 
noticed  in  regard  to  Thomas  CoUow's  family.  U 
would,  or  might,  dislocate  and  disjoint  the  whole 
express  substitutions  of  the  members  of  these 
families,  and  bring  in  to  the  succession  individuals 
expressly  postponed,  before  those  as  expressly  pre- 
ferred. There  is  no  stronger  illustration  of  this 
than  is  afforded  by  the  present  claim  of  the  pur- 
suer. As  heir-female  of  John  Collow,  the  pu^  is 
supposed  to  come  in  anterior  to  all  tibe  subsequent 
substitutions.  Now  the  pupil  derives  his  right 
as  such  from  Mary  Collow,  the  eldest  daughter 
of  John  Collow,  minister  at  Penpont,  brother  of 
the  entailer.  See  what  results  :  That  the  eldest 
daughter  of  this  John  Collow  comes  in  before  her 
brother  William  and  the  heirs-male  of  his  body, 
and  before  her  brother  Thomas  and  the  heirs- 
male  of  his  body,  and  before  her  brothers  John 
and  James  and  the  heirs-male  of  their  bodies; 
and  also  before  the  Rev.  Willijun  Grierson  and 


the  heirs-male  of  his  body  ;  in  short,  before 
every  one  of  the  ulterior  most  specific  substita- 
tions.  Hie  entailer  is  most  anxious,  in  the  case 
of  these  two  last-mentioned  families,  to  limit  the 
succession  to  the  sons  and  their  male  issue.  Yet, 
upon  the  pursuer's  hypothesis,  a  daughter  of  the 
Rev.  John  Collow  ana  her  heirs  whatsoever  come 
in  and  sweep  them  all  away.  It  is  ludicrously 
impossible  that  this  should  be  the  entailers 
meaning. 

On  these  considerations,  the  Lord  Ordinaiy  has 
arrived  at  the  conclusion  that  the  destination  to 
heirs -female  of  John  Collow  must  be  taken  as 
importing  a  destination  to  heirs -female  of  the 
body,  and  none  other.  The  deed  is  in  this  way 
made  dear  and  Consistent,  and  accordant  with 
the  entailer's  presumable  intentions;  but  not 
otherwise.  If  tiie  deed  is  so  read,  all  claim  by 
the  pupU  under  this  destination  fails.  There  is 
no  one  possessed  of  the  character  of  heir-female 
of  the  body  of  John  Collow  ;  for  John  CoUow 
died  without  issue. 

II.  A  second  question,  however,  is  raised  be- 
tween the  parties.  Assuming  the  destination  to 
the  heirs-female  of  John  Collow  to  be  read  as  the 
Lord  Ordinary  reads  it,  the  estate  has  now,  by  the 
admission  of  the  parties,  devolved  on  the  persons 
last  called — ^viz.,  *'my  own  nearest  of  kindred, 
and  their  heirs  and  assignees  and  disponees  what- 
soever, absolutely  and  iiredeemably. "  For  the  pur- 
suer it  is  contended  that  this  is  simply  a  destina- 
tion to  the  entailer's  heir-at-law  m  heritage; 
which  character,  it  is  said,  belongs  to  the  pupil 
James  Walter  Ferrier  Coimell.  For  the  defender 
it  is  contended,  that  the  destination  in  question 
carries  the  estate  to  those  who,  at  the  time  of  tibie 
succession  opening,  are  the  entailer's  nearest  in 
blood,  be  they  more  or  fewer  ;  and  as  such  the  de- 
fender says  she  is  entitled  to  the  estate,  and  has 
accordingly  served  heir  on  that  footing. 

The  pursuer's  theory,  that  the  destination  in 

Suestion  carries  the  estate  to  the  entailer's  heir-at- 
iw,  recommends  itself  at  first  by  its  simplicity, 
and  by  a  not  unnatural  impression  that  this  is  by 
no  means  unlikely  to  have  been  the  intention  of 
the  entailer.  But,  on  full  consideration,  the  Lord 
Ordinary  has  come  to  the  opinion  that  this  theoiy 
could  not  be  sanctioned  consistently  with  giving 
effect  to  the  words  of  the  deed,  and  involves  the 
substitution  of  a  mere  guess  or  surmise  for  the 
language  actually  employed.  The  words  "nearest 
of  kin<&ed  "  have  a  defined  and  well-known  mean- 
ing in  Scottish  law,  signifying  simply  the  nearest 
in  blood,  or  those  standmg  in  tne  nearest  de- 
gree of  relationship.  For,  notwithstanding  the 
ingenious  philological  aigument  of  the  pursuer, 
the  Lord  Ordinary  cannot  regard  the  phrase 
"nearest  of  kindred  "as  meaning  anythin«^  else 
than  the  better  known  and  more  common  phrase, 
' '  next  of  kin. "  What  the  pursuer  pleads  is  that  the 
"  nearest  of  kindred  "  must  be  considered  as  sig- 
nifying "  the  nearest  of  kindred  according  to  the 
rules  of  le^  succession  in  herita^."  But  besides 
that  this  implies  the  interpolation  of  words  not 
used  by  the  entailer,  it  is  obvious  to  remark  that 
there  is  no  such  thing  as  a  difference  in  nearness 
of  kin  according  as  the  subject  is  heritage  or  move- 
ables. The  nearest  of  kin  are  always  tiie  same — 
never  vary.  The  heir  is  different  according  as  the 
subject  is  the  one  or  the  other— tiiat  is  to  say,  the 
relation  who  is  to  succeed  is,  or  m^  be,  different 
in  the  one  case  and  in  the  other.  But  he  does  not 
by  his  succession  in  the  least  vanr  his  neantess  of 
relationship  to  the  predecessor.  When  the  entailer 
uses  the  words   "nearest  of  kindred,"  he  uses 
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wovds  which  hare  in  themselves  a  fixed  and  de- 
finite signification,  aitorather  irrespective  of  the 
sabject  of  succession.  'Die  words  so  used  must  be 
satisfied  ;  and  the  Lord  Ordinary  has  come  to  the 
conclusion  that  they  cannot  be  so  unless  taken  in 
their  fixed  and  well-known  meaning — ^that  is,  as 
signifying  those  who  stand  in  the  nearest  degree 
ofblood  relationship  to  the  entailer. 

In  giving  to  the  words  this  construction,  the 
Lord  Ordinary  considers  them  as  meaning  the 
next  of  kin  to  the  entailer  at  the  time  tiie  succes- 
sion opens,  by  this  devolution  taking  effect.  Any 
other  meaning — ^as,  for  instance,  to  iiold  them  to 
signify  the  n^  of  kin  at  the  time  of  the  entailer's 
death,  and  their  heirs  in  heritage — ^would  involve 
difficolties  and  absurdities  inextricable.  The  case, 
it  must  be  remembered,  is  not  one  of  intestacy. 
In  a  case  of  intestacy,  whether  ori^inall^  so  left 
or  supervening  by  after  contingencies,  it  is  the 
time  of  the  predecessor's  death  which  must  be 
looked  to,  from  the  very  nature  of  the  case.  But 
it  is  altogether  different  when  it  is  not  a  case  of 
intestacy,  but  of  express  destination.  When  this 
is  to  a  person  or  persons  called  designatively,  it  is 
the  natural  as  well  as  legal  inference  that  the  de- 
stination is  to  the  person  or  persons  who  answer 
the  description  at  the  time  of  the  destination 
taking  effect.  The  "nearest  of  kindred "  ia  just  a 
resignative  destination,  calling  those  who  ui  the 
time  can  show  themselves  to  be  comprehended 
under  that  desiffnation. 

It  was  remarked  that  the  "  nearest  of  kindred," 
eooodered  as  meaning  the  same  with  the  "  next 
of  kin,"  is  a  phrase  which,  in  common  use,  indi- 
cates successors  in  moveables,  not  heritage.  But 
there  was  nothing  to  prevent  the  entailer,  if  he  so 
pleased,  from  camng  to  his  succession,  eo  nomine. 
those  who  at  the  time  might  be  entitled  to  succeea 
to  his  moveable  estate.  What  effect  this  might 
have  on  the  entail  is  not  now  the  question.  The 
question  r^aids  the  destination,  which  was  en- 
tirely in  the  entailer's  power.  There  was  nothing 
to  prevent  a  devolution  on  a  plurali^  of  persons, 
all  taking  at  once.  Such  plurality  of  disponees  oi* 
substitutes  is  not  uncommon  in  the  case  of  settle- 
ments of  landed  estates.  A  fanuliar  illustration 
arises  in  the  destination  to  *'childran"  in  a 
marriage-contract,  as  contrasted  with  that  to 
"  heirs,"  or  "  heirs  and  children ;"  the  children  in 
the  former  case  being  held  all  equally  heirs 
of  provision.  On  this  point  the  only  question  is 
what  the  entailer  intended— ^taking,  as  a  Court 
must  always  do,  the  words  employed  by  him  as 
the  evidence  of  his  intention,  llie  Lord  Ordinary 
cannot  answer  this  question  except  by  giving  the 
words  employed  what  he  thinks  the  only  admis- 
^Ue  signification. 

It  was  pertinently  asked  by  the  defender,  why, 
if  the  entailer  merely  meant  his  heir-at-law  m 
herita^  he  did  not  plainly  say  so  ?  Why  did  he 
not  simply  sav,  "  to  my  own  heirs  and  assignees 
whomsoever  r  He  has  not  said  so,  but  said 
something  very  different,  and  something  which  no 
stretch  <n  construction  can  make  harmonise  with 
the  assumed  interpretation.  If  **  nearest  of  kin- 
dred" simply  means  "heirs  whatsoever,"  the  de- 
volution then  runs,  "  to  my  own  heirs  whatsoever, 
ud  their  heirs  and  assignees  and  disponees 
whomsoever  " — certainly  a  very  awkward  form  of 
destinatioci.  But  the  Lord  Ordinary  does  not  oto- 
oeed  on  anjr  mere  awkwardness  of  expression.  His 
gitmnd  of  iudgment  is  that  the  entailer  has  not 
said  what  he  onght  to  have  said  had  he  intended 
the  devolution  to  be  on  his  lawful  heir  in  heritage  ; 
on  the  contrary,  has  said  something  which  cannot 


fairly  or  legitimately  be  construed  to  mean  only 
this. 

It  was  argued  for  the  pursuer  that  the  phrase 
"  nearest  of  kindred,"  construed  without  reference 
to  the  laws  of  succession  in  heritage,  would  em- 
brace relations  by  the  mother's  as  well  as  father's 
side,  the  half-blood  as  weU  as  the  full-blood,  and 
the  like,  contrary  to  all  that  ia  presumable  re- 
garding the  entailer's  intentions.  And  reference 
was  made  to  a  class  of  cases  in  regard  to  lesacies, 
of  which  Scott  V.  Scott,  House  of  Lords,  lOtn  May 
1855,  2  M'Queen,  281,  was  presented  as  an  ex- 
ample. But  it  appeared  to  the  Lord  Ordinary  that 
these  cases  were  mapplicable  to  the  present.  They 
were  cases  of  intention  as  to  a  legacy,  gathered 
not  merely  from  the  legal  meaning  of  words,  but 
from  all  the  evidence  supplied  by  the  rest  of  the 
deed  and  the  surrounding  circumstances.  The 
question  was— Iir  what  sense,  popular  or  legal,  did 
the  testator  use  the  expression?  In  the  present 
oase  there  is  nothinff  presented  but  the  dry  l^al 
phrase  "  nearest  of  undred  "  or  "  next  of  kin."  It 
IS  open  to  say  that  the  phrase  might  have  been 
construed  by  the  context  of  the  deed.  But  th« 
context  supplies  no  construction  in  this  instance. 
The  Lord  Ordinary  can  therefore  g^ve  the  phrase 
no  other  than  its  fixed  legal  meaning,  which  ex- 
cludes affinity  and  half-olood.  He  gives  the 
phrase  the  meaning  which  it  has  when  applied  to 
moveable  succession ;  and  he  sees  no  inconsistency 
in  the  entailer  dedarinff  that  those  on  whom  his 
estate  should  ultimate^  devolve  should  be  those 
known  in  moveable  succession  by  the  name  of  the 
next  of  kin.  If  the  Lord  Ordinary  in  this  misin- 
terpret the  entailer,  the  entailer  has  himself  to 
bUune. 

An  alternative  view  was  presented  by  the  pur- 
suer. It  was  admitted  that  the  defender.  Miss 
Grierson,  was  nearer  in  depcee  to  the  entailer  than 
the  pupU  pursuer.  She  is  the  entidler's  grand- 
niece,  whilst  the  pupil  is  his  sreat-great-grand- 
n^hew.  But  it  was  contended  that  if  Miss 
Gnerson  took  as  nearest  of  kin,  the  pupil  was 
entitled  to  share  with  her,  by  virtue  of  the  repre- 
sentation introduced  by  the  Moveable  Succession 
Act,  18  Vict.,  cap  23.  The  Lord  Ordinary  could 
give  no  weight  to  this  argument.  The  Moveable 
Succession  Act  makes  no  luteration  in  the  meaning 
of  the  legBLl  phqise  "next  of  kin."  On  the  con- 
tranr,  it  mamtains  that  meaning ;  and  preserves 
to  the  next  of  kin,  legally  so  called,  the  office  of 
executor.  Undoubtedly  it  gives  a  right  of  re- 
presentation to  those  who  are  not  in  law  the  next 
of  kin,  but  successors  of  some  who  were.  But 
this  right  of  succession  is  made  applicable,  by  the 
express  terms  of  the  Act,  only  "in  cases  of 
intestate  moveable  succession."  There  is  none 
such  involved  here.  The  case  is  a  case  of  heritage, 
and  of  heritage  ruled  by  a  deed.  If  the  pupil 
pursuer  cannot  succeed  as  being  legally  **  next  of 
kin,"  he  can  as  little  do  so  through  any  represen- 
tation introduced  by  the  Moveable  Succession  Act. 

The  Lord  Ordinary  cannot  fail  to  perceive  that 
to  sustain,  as  he  does,  the  contention  of  the  de- 
fender, Miss  Grierson,  will  leave  behind  a  number 
of  questions  arising  out  of  this  entail.  It  has 
been  Questioned,  for  instance,  whether  the  danse 
excluoin^  heirs-portioners,  and  preferring  the 
eldest  heir-female,  applies  in  the  case  of  devolu- 
tion on  the  "nearest  of  kindred."  Another 
question  has  been  started,  whether  the  "  nearest 
of  kindred  "  are  heirs  of  entail  in  such  a  sense  as 
to  apply  the  fetters  of  the  entail  to  the  heir 
immecuately  prior,  or  whether  such  heir  did  not 
stand  tomrds  them  in  the  position  of  a  fee-simple 
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proprietor,  equally  as  in  the  case  of  a  destination 
to  heirs  and  assignees  whatsoever.  But  these,  and 
other  questions  which  may  be  figured,  are  apart 
from  the  present  discussion.  However  these 
questions  may  affect  Miss  Grierson,  the  pursuer 
has  no  concern  with  them,  unless  he  establish 
that  he  is  now  the  true  heir  to  the  estate.  The 
only  question  now  raised  is,  whether  the  pupil 
pursuer  has  a  title  to  challenge  Miss  Grierson's 
service,  either  as  being  heir-female  general  of 
John  Collow,  or  as  being  nearest  of  kindred  to 
the  entailer.  The  Lord  Ordinary  has  come  to  the 
conclusion  that  this  question  most  be  decided  un- 
favourably for  the  pursuer.  W.  P. 

The  pursuer  reclaimed,  and  after  an  oral  debate, 
the  questions  raised  were  ordered  to  be  argued  in 
writmg. 

MiLLAB  and  Marshall,  for  the  pursuer,  argued 
on  the  first  branch  of  the  case— • 

**  I.  That  the  defender  cannot  tear  from  the 
words  *  heirs-female  of  John  Collow '  in  the  entail 
of  Over-Kirkcudbright  their  technical  and  ordi- 
nary signification  of  *  heirs-female  general,  without 
•  adducing  cogent  evidence  of  declaration  plain '  by 
the  entailer,  or  of  *  necessary  implication*  from 
his  language,  that  he  intended  to  use  the  words  in 
a  different  sense. 

**  II.  That  not  only  has  the  defender  failed  to 
adduce  any  evidence  of  such  a  declaration  plain, 
or  necessary  implication ;  but  the  circumstances 
of  the  case — ^particularly  looking  to  the  state  of 
the  entailer's  family  in  1779,  when  he  made  the 
(][0ed — lead  to  the  conclusion  that  he  did  not  mean 
that  the  heirs-female  of  his  grandson  John 
Collow  should  be  restricted  to  the  heirs-female 
of  his  body,  but  intended  that  the  words  should 
receive  their  wider  and  natural  meaning,  so  as  to 
admit  to  the  succession,  on  the  failure  of  his 
favoured  grandsons  and  their  male  posterity,  not 
only  any  £fcughters  which  these  grandsons  might 
have,  but  also  his,  the  entailer's,  own  grand' 
daughters,  or  any  daughters  who  might  be  bom 
to  hunself  during  his  life  ;  and  that,  as  the  words 
could  not  in  the  case  of  John  CoUow's  collateral 
heirs-female  descending  from  the  entailer  himself 
be  read  in  the  limited  sense  contended  for  by  the 
defender,  they  ought  not,  in  the  case  of  his  colla- 
teral heirs-female  descending  from  the  entailer's 
brother,  to  receive  any  such  limited  signification. 

* '  in.  That  their  natural  meaning  cannot  be  torn 
from  the  words  without  either  adding  to  the  entail 
the  words  *of  the  bodv,'  which  the  entailer  himself 
did  not  employ,  or  holding  that  branch  of  the 
destination  as  no  longer  o^rative,  and  as  now 
mere  surplusage,  and  that  either  method  of  deal- 
ing with  the  instrument  would  be  a  violation  of 
the  primary  rules  of  construction  laid  down  in 
many  cases  both  by  the  Court  of  Session  and  by  the 
House  of  Lords. 

'*IV.  That  the  inconsistencies  and  absurdities 
which  the  defender  says  would  follow  from  giving 
effect  to  the  construction  contended  for  by  the 
pursuer,  are  not  greater  than  occurred  and  were 
disregarded  in  the  cases  of  linplum,  Urrard,  and 
others ;  and,  on  the  other  hand,  are  less  than 
would  occur  if  effect  were  given  to  tibe  defender's 
construction." 

The  following  authorities  were  cited : — ^Ersk., 
3.  8.  48 ;  Bell's  Prin.,  see.  16H  i699 ;  Skene's 
Rec.  Maj.,  R  1,  ch.  258,  B.  2,  ch.  25,  34,  and  41, 
B.  3,  ch.  29 ;  Skene  de  verb.  sig.  ;  Dalrymple  v, 
Hope,  27th  March  1739,  Craigie  and  Stewairt's 
App.,  p.  287  ;  Blair  v.  Lyon,  19th  June  1739,  5 
Br.  Supp.  663  ;  Ewing  v.  Miller,  1st  July  1747, 
M.  2308 ;   Ker  v.  Ihnes,  13th  Nov.  1810,  F.C.  ; 


Craig  2,  16,  19 ;  Sinclair  v.  Eari  of  Fife,  24th 
June  1766,  M.  14944;  Bell's  Law  Diet-,  voce 
"  Destination ;"  Leny  v.  Leny,  28th  June  1860, 
22  D.  1272 ;  Macgregor  v,  Gordon,  1st  Dec.  1864, 
3  Macp.,  148  ;  Tinnoch  v.  M'Lewman,  26th  Nov. 
1817,  F.C.  ;  Hay  (of  Linplum)  v.  Hay,  17th  April 
1789,  M.  2316,  and  5  Paton's  App.,  437  ;  Braid  r. 
Ralston,  20th  Jan.  1860,  22  D.  438 ;  Roxburgh 
Case,  5  Paton's  App.,  347  ;  Duke  of  Hamilton  v. 
Earl  of  Selkirk,  8th  Jan.  1740,  M.  5615  ;  Sandford 
on  Entail,  p.  72  and  91  ;  Baillie  v.  Tennant,  16th 
March  1770,  M.  14941  ;  Sutties,  19th  Jan.  1809, 
F.C.  ;  Stewart  v.  Stewart,  8th  April,  1824,  2  Sh. 
App.,  149;  Campbell  v,  Campbell,  28th  Nov. 
1770,  M.  14949  ;  Leitch  v  Leitch's  Trustees,  3  W. 
and  S.  App.,  366 ;  Farquhar,  3d  Feb.  1842,  4  D. 
600. 

On  the  second  branch  of  the  case  they  argued — 
By  the  words  "  nearest  of  kindred  "  the  entailer 
meant  the  person  or  persons  who,  at  the  date  of 
the  succession  opening,  should  be  of  his  blood,  and 
so  nearly  rdated  to  mm  in  line  or  degree  as  to  be 
entitled  to  succeed  to  his  heritage  ab  Inteittato.  It 
must  be  kept  in  view  (1)  that  tne  subject-matter 
in  dispute  is  a  landed  estate  ;  (2)  that  the  deed  to 
be  interpreted  ia  a  mortis  causa  settlement ;  and 
(3)  that  that  deed  has  been  found  (4  Macp.,  465) 
to  be  a  subsisting  deed  of  entail,  and  that  the 
destination  to  the  **  nearest  of  kindred  "  is  a  part 
of  the  tailzied  destination.  The  term  "nearest  of 
kindred  "  is  not  synonymous  with  "next  of  kin  " 
either  in  its  technical  or  literal  sense.  It  is  not  a 
nomen  juris,  and  must  therefore  be  construed.  It 
does  not  mean  the  nearest  in  degree  absolutely. 
Reading  the  deed  secundum  subjectam  materietn^ 
the  nearest  in  line  are  preferred  to  the  nearest 
in  degree.  The  pursuer's  construction  of  the 
phrase  is  consistent  with  a  tailzied  destination, 
while  the  defender's  is  not.  The  pursuer's  son  ia 
jure  repraeserUationiSf  the  entailer's  nearest  of 
kindred,  and  also  the  representative  of  his  next  of 
kin  as  at  the  date  of  his  death.  But  even  asafom- 
ing  that  the  destination  is  to  the  next  of  kin  at  the 
time  of  the  succession  opening,  the  pursuer's  son  la 
entitled  to  share  the  succession  with  ^e  defender, 
and  under  the  Intestacv  Act,  18  Vict.,  c.  23,  he 
represents  a  person  equally  near  in  degree  to  the 
person  whom  the  defender  represents.  The  fol- 
lowing were  the  pursuer's  authorities  on  this  part 
of  the  case  :— Ersk.,  1,  8,  5 ;  3,  8,  2,  and  11  ;  3. 
9.  2.  ;  Book  of  Leviticus,  chap.  18 ;  Act  1555,  c. 
35;  Bell's  Prin.,  sec.  1650,  1694;  Bankton,  3,  4^ 
28 ;  Reg.  Maj.,  B.  2,  ch  33 ;  Craig,  2,  13,  21  ;  2, 
17,  21  ;  Innes  v.  Kerr,  Nov.  13,  1810,  F.C.  ; 
Russell's  Treatise  on  Conveyancing,  p.  254  ;  Leny 
V.  Leny,  ut  supra  ;  Gordon  v.  Gordon's  Troateea, 
March  2,  1866,  4  Macp.  507  ;  Wharrie,  M.  5299  ; 
Brown,  M.  2318;  Scott  v.  Scott,  May  10,  1855,  2 
M'Q.  281  ;  More's  Notes,  vol.  i.  p.  628;  Bo^rie, 
Feb.  23,  1809.  F.C.  ;  John  Voet,  28,  5,  19,  and 
20;  36,1,25. 

Lord  Advocate,  Clark,  and  Lee,  for  the  de- 
fender, arffued — I.  The  term  "heirs  female"  haa 
not  a  fixed  legal  meaning  in  the  sense  contended 
for  by  the  pursuer.  But,  assuming  that  it  haa,  it  ob- 
viously means  in  this  deed  heirs  temale  of  the  body 
of  John  Collow.  Any  other  reading  would  involve 
inconsistency,  contradiction,  and  absurdity.  John 
Collow  having  died  childless,  the  pursuer  cannot, 
therefore,  take  under  this  part  of  the  destination. 
II.  The  expression  "nearest  of  kindred,"  tiioaffh 
unusual  in  a  destination  of  land,  is  quite  inteUi- 
gible.  It  implies  (1)  relationship  by  blood ;  (2) 
that  the  kintfred  be  the  entailer  s  own  ;  and  (3) 
that  the  person  or  persons  must  be  nearest  in  de- 
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greo  of  propinquity  to  him.  It  admits  all  who 
answer  that  desen^on,  and  excludes  all  others. 
It  IB  ^monymouB  with  next  of  kin,  the  legal  mean- 
ing of  which  is  the  same  as  its  literal  meaning. 
The  pnrsner's  son  is  two  degrees  more  remote  from 
the  entailer  than  the  defender  is.  The  fact  that 
this  is  a  destination  of  land  gives  additional  sig- 
nificance to  the  language  employed.  Nor  is  it  any 
answer  to  the  defender  to  say  that  the  effect  of 
her  construction  might  have  heen  to  split  the 
snooeesion  among  several  individuals,  for  tnis  was 
contemplated  by  the  entailer  when  he  destined  the 
estate  after  his  nearest  of  kindred  to  *'  their  heirs 
and  aaaigneea  whomsoever."  They  referred  to  the 
following  authorities,  in  addition  to  some  of  those 
cited  by  the  pursuer  : — Johnstone  v.  Johnstone, 
19th  November  1839,  2D.  73  ;  Stair,  3,  8,  31  ; 
Balfour's  Practicks,  p.  219 ;  Acts  of  Sederunt  1666, 
p.  99;  Mackensie's  Inst.,  2,  2,  9;  Mackenzie's 
0b8*v.  on  Stat.,  1617,  c.  14 ;  Primrose  v.  Prim- 
rose, 9th  Feb.  1864,  16  D.,  498. 

At  advising. 

Lord  CouuiBiLL— The  solution  of  the  questions 
between  the  parties  depends  upon  the  meaning  of 
the  destination  in  the  deed  of  entail  which  was 
granted  by  William  Collow  of  his  estate  of  Over- 
kirkcudbright  on  80th  March  1779.  It  is  there- 
fore  advisable  at  the  outset  to  analyse  that  deeti- 
natioD.  It  consisted  of  four  branches.  It  ap- 
pears that  he  bad  a  son,  Thomas  Collow,  who  was 
married  to  Helen  Orierson,  and  that  through  him 
he  had  then  at  least  three  grandchildren — William, 
John,  and  Gilbert  Collow.  But  he  did  not  appoint 
his  own  Immediate  son  Thomas  nominaiw^  either 
institate  or  an  heir  of  entail. 

By  the  first  branoh  he  conveyed  the  estate  *'  to 
my  said  grandson,  John  Collow,  and  the  heirs- 
male  descending  of  his  body;  whom  falling,  to 
Gilbert  Collow,  my  grandson,  And  the  heirs-male 
desoendiog  of  his  body ;  whom  failing,  to  any 
other  heira-male  which  shall  be  procreate  betwixt 
my  aon  Thomas  Collow  and  Helen  Grierson,  his 
nwuM."  This  branch  did  not  include  either  his 
eldest  grandson  William  or  any  female  issue  he,  the 
entailer,  might  have,  either  through  his  grandson 
William,  or  through  any  of  his  grandsons,  or  any 
deM>endant8  male  or  female  he  might  have  through 
•och  female  iaue. 

The  seooud  branch  of  the  destination  was  to 
the  heirs-female  "of  the  said  John  Collow,  my 
•aid  grandson ;  and  failing  his  heirs-female,  to  the 
hetrs-femaltf  of  the  said  Gilbert  Collow;  and  in 
defisalt  of  such,  to  the  heirs-female  of  the  male 
heirs  to  be  procreated  hereafter  betwixt  my  son 
Themas  Collow  and  his  said  spouse ;  and  failing 
all  such  heirs  male  and  female,  to  and  in  fa?oar 
of  William  Collow,  my  grandson,  and  the  heirs 
whomsoever,  male  or  female,  descending  of  his 
body." 

One  of  the  questions  In  this  case  Is,  whether  of 
not  the  parties  here  described  as  heirs-female  were 
meant  to  be  limited  to  heirs-female  of  the  body. 
That  question  will  afterwards  be  adverted  to ;  but 
In  ths  meantime  It  may  be  remarked,  that  even 
these  destinatimis,  if  th^  have  that  lestricted 
meaning,  would  not  have  included  among  the 
heifs  of  entail  daughters  either  of  the  entailer  him- 
islf,  or  of  his  son  Thomas  (and  he  had  two  daugh- 
teis,  Mary  and  Jean),  or  any  of  their  issue  male  and 
female  to  the  remotest  generations. 

By  the  third  branch  of  the  destination  the  en- 
ttiler  called  even  oertain  collateral  relatives  In 
pnsferenoe  to  all  these  female  lines  of  his  own  issue. 
It  was  granted  to  '*  William  Collow,  eldest  son  of 
tbe  deoeased  Mr  JcAn  Collow,  Ute  minister  of  the 


gospel  at  Pen  pout,  my  brother- german,  and  the 
heirs- male  descending  of  his  body,  whom  failing" 
to  three  younger  sons  of  that  brother  in  tbeir 
order,  and  the  heirs-male  descending  of  the  bodies 
of  them  respectively;  "  whom  failing  to  Mr  William 
Grierson,  present  minister  of  the  gospel  in  Glen- 
cairn  (the  son  of  the  entailer's  sister  Jean  Collow), 
and  the  heirs-male  descending  of  his  body." 

The  fourth  branch  of  the  destination,  which  was 
to  regulate  the  succession  in  the  event  of  the 
failure  of  all  the  heirs  called  by  the  three  preced- 
ing branches,  and  of  no  other  destination  being 
made  by  the  entailer,  was  to  his  '*  own  nearest  of 
kindred,*'  and  their  heirs,  and  assignees,  and  dis- 
ponees  whatsoever.  This  branoh  of  the  destina- 
tion gives  rise  to  another  of  the  questionB  in  dis- 
pute in  this  action. 

Mr  Collow  intended  this  entail  to  be  a  statutory 
one,  as  appears  from  his  directing  It,  in  the 
rogistratlon  clause,  to  be  rscerded  in  the  register 
established  by  the  statute  1685.  It  was  acoordingly 
duly  recorded. 

The  entailer  having  died  in  1782,  his  grandson 
John  then  succeeded  as  institute.  He  having 
died  In  1818  without  issue,  his  brother  Gilbert,  the 
next  substitute,  succeeded  and  possessed  the  estate 
unUl  1868,  when  he  also  died.  Not  only  did  he 
leave  no  issue,  but  all  the  other  heirs  called  to 
the  sncoesslon  by  the  first  three  branches  of  the 
destination  had  then  entirely  failed,  if  those  called 
under  the  second  branch  by  the  designation  of 
heirs-female  were  only  heirs-female  of  the  body. 
But  if  that  expression  as  there  used  meant  heirs- 
female  general,  then  the  pursuer  of  this  action, 
who  is  oonfesBsdly  the  heir-female  general  of 
John  Collow,  would  succeed  under  that  branch  of 
the  destination.  Hence  the  first  question  to  be 
decided  in  the  case  is,  which  of  those  two  mean- 
ings did  the  entailer  express  by  the  phrase  "  heirs- 
female,"  as  used  by  him  In  this  branch  of  the 
destination. 

If  he  used  that  phrase  In  its  ordinary  mean- 
ing, he  designated  by  it  the  person  who.  In  the 
event  contemplated  by  the  third  branch  of  the 
destination,  would  then  be  in  the  position  of 
being  his  heir-at-law ;  for  the  heir-female  of  a 
stirps  when  used  In  an  unrestricted  sense,  means 
the  heir  general  of  that  stirps,  whether  such 
heir  be  a  male  or  a  female,  or  be  connected  with 
the  stirps,  through  either  males  or  females. 
But  that  rule  is  not  inflexible,  and  the  phrase 
is  held  to  be  Umlted  to  the  heirs-female  of  the 
body  of  the  stirps,  when  it  appears  from 
the  context  of  the  deed,  or  its  Import,  that 
such  was  truly  the  entailer's  Intention.  This 
principle  has  been  fully  established  by  au- 
thority ;  and  it  Is  well  illustrated  by  the  opinions 
delivered  in  the  House  of  Lords  in  the  Roxburghe 
case.  But  the  omu  lies  on  the  defender  of  estab- 
lishing that  Mr  Collow  did  truly  intend  so  to 
limit  this  general  destination  to  the  heirs-female 
of  John  Collow.  And  this  omu  Is  rendered  formi- 
dable by  the  consideration  that  in  framing  the 
destination  in  this  entail  he  had  clearly  in  his 
view  the  distinction  between  heirs  general  and 
heirs  of  the  body,  as  appears  from  the  context. 
In  the  first  branch  of  the  destination,  where  he 
limited  the  suooessloa  to  the  heirs-male  of  the 
body  of  his  several  grandsons,  he  expressed  the 
limitation  in  clear  and  appropriate  language.  He 
did  the  same  thing  also  in  this  second  branch 
itself  of  the  destination,  by  limiting  the  heirs  of  his 
grandson  William,  In  the  eventof  succeeding  under 
It,  to  the  heirs  **  male  or  female  descending  of  his 
body."    And  again,  he  did  the  same  thing  in  the 
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third  branch  of  the  destiDatlon  to  his  five  nephews 
aacoessiTely  and  the  hei  re-male  desoending  of  their 
bodies.  His  having  so  clearly  discriminated  heirs 
of  the  body  from  heirs  general,  in  the  preceding 
and  succeeding  context,  Increases  the  difficnity  of 
holding  that  he  intended  those  whom  he  called  as 
heire-female  generally  of  Joho  Collow  to  be  limited 
to  heirs-female  of  his  body,  when  he  did  not  express 
such  limitation. 

This  difficulty  is  Increased  by  another  considera- 
tion. If  the  destination  in  qaestion  be  held  to 
have,  been  so  limited,  then,  as  I  have  already  re- 
marked, all  daughters  who  might  be  bom  to  him- 
self and  his  two  granddaughters,  who  were  bom 
to  his  SOB  Thomas,  and  all  other  granddanghters 
who  might  be  born  to  him,  and  all  his  issae  male 
or  female  by  snch  daughters  or  flrranddaughters, 
not  only  would  not  hare  been  called  to  the  snc- 
oession  by  this  second  branch  of  the  deetiaation, 
bat  woald  have  been  actually  excluded  from  it  by 
the  entailer's  collateral  relations,  who  were  called 
by  the  third  branch — vis.,  by  the  heirs-male  of  the 
bodies  of  his  five  nephews,  if  snch  issue  should 
exist.  There  is  difficulty  in  holding  that  the  en- 
tailer entertained  such  an  intention,  when  the 
language  which  he  used,  according  to  its  ordinary 
meaning,  would  not  have  led  to  such  an  unnatural 
result. 

But  notwithstanding  all  these  considerations,  it 
is  still  more  difficult  to  hold  the  testator  to  have 
used  the  phrase  as  derignatiog  more  than  heirs- 
female  of  the  body.  The  reason  is,  that  unless  the 
phrase  was  used  by  him  in  that  restricted  mean- 
ing, every  one  of  the  steps  in  the  second,  in  the 
third,  and  in  the  fourth  branches  of  the  destina- 
tion, after  the  very  first  one  in  favour  of  the 
heirs-female  of  the  entailer's  grandson.  John 
Gollow,  would  have  been  utterly  meaningless. 
Since  a  destination  to  heirs-female  general  is  Just 
a  destination  to  heirs  whomsoever,  the  destination 
in  the  very  first  step  of  the  second  branch  of  the 
destination—vis.,  that  in  favour  of  the  heirs- 
female  of  John  Oollow — would  itself  have  carried 
the  right  to  the  estate,  on  the  failure  of  the  de- 
scendants of  John  Gollow  hInvMlf,  to  the  descend- 
ants in  their  order  of  all  bis  brothers  and  of  all 
his  sisters ;  and  failing  them,  to  the  descendants 
in  their  order  of  his  father ;  and  failing  them,  to 
the  descendants  in  their  order  of  his  grandfather, 
the  entailer ;  and  failing  them,  to  all  his  collateral 
kindred  and  their  descendants  in  their  order. 
And  since  such  would  have  been  the  extent  of  the 
operation  of  the  first  step  in  the  destination  (that 
in  favour  of  the  heirs-female  of  John  Collow)  in 
the  ordinary  meaning  of  these  words,  what  mean- 
ing could  the  entailer  have  attached  to  the  second 
step  of  that  destination — vis.,  that  in  favour  of 
the  heirs-female  of  Gilbert  Collow?  As  these  in 
the  unrestricted  sense  of  the  phrase  heirs-female 
would  have  consisted  of  the  very  same  persons  as 
those  who  were  previously  called  as  heirs-female 
of  his  brother  John,  it  follows  that  if  the  descrip- 
tion were  used  in  that  sense,  the  entailer  would 
have  intended  to  call  to  the  succession  the  very 
same  persons,  and  no  others,  by  all  the  branches 
of  the  succession,  after  that  in  favour  of  the 
heirs-female  of  John  Collow,  and  that  he  intended 
the  same  absurdity  as  to  every  other  step,  not  only 
in  the  second,  but  also  in  the  third,  and  even  in 
the  fourth,  branches  of  the  destination ;  for  as 
every  person  called  in  each  of  these  branches 
would  have  been  within  the  category  of  heirs- 
female  general  of  John  Collow,  the  calling  of  the 
very  same  persons  a  second  time,  and  indeed 
several  times  over,  could  have  had  no  intelligible 


meaning.  And  it  would  have  been  worse  than 
meaningless.  It  would  have  been  abeurd  and 
preposterous.  On  that  assumption  it  would  have 
made  the  non-existence  of  each  of  these  persons 
the  very  oondiUon  upon  which  be  or  she  should 
succeed  to  the  entailed  estate.  And  as  thus  the 
branch  of  the  destination  cannot  be  read  intelli- 
gibly without  holdiug  the  phrase  to  have  been  re- 
stricted to  heirs-female  of  the  body,  we  are  con- 
strained to  hold  that  such  was  truly  the  ent%iler*8 
meaning.  And  holding  such  to  have  been  bis 
meaning,  it  follows  that  the  pursuer  is  not  to  sue- 
oeed  to  the  estate  under  the  second  branch  of  the 
destination. 

This  brings  us  to  the  question,  which  of  the  two 
parties  to  this  action  is  entitled  to  the  suooeasioQ 
under  the  fourth  branch  of  the  destination— vis., 
that  in  favour  of  **  the  nearest  of  kindred  "  of  the 
entailer  himself.  The  parties  are  agreed  that  the 
pupil  pursuer,  J.  W.  F.  Oonnell  is  the  nearest  ex- 
isting heir  in  heritage  of  the  entailer;  that  the 
defender.  Hiss  Grierson,  is  his  nearest  existing 
heir  in  moveables ;  and  that,  reckoning  their  pro- 
pinquity by  merely  natural  degrees,  the  proximity 
of  the  latter  is  nearer  by  two  degrees  than  that  of 
the  former.  But  which  of  them  was  nearest  of 
kindred  to  the  entailer  in  the  meaning  la  which 
he  himself  used  the  phrase  in  this  deed  of  enuii? 
The  phrasehas  no  established  technical  meaning; 
and  we  must  therefore  endeavour  to  penetrate  into 
the  entailer's  mind,  in  order  to  discover  how  he  In- 
tended any  party  to  whom  he  applied  this  descrip- 
tion to  l)e  distinguished. 

In  the  first  place,  he  plainly  intended  that  the 
position  of  every  person  who  should  succeed  under 
this  branch  of  the  destination  should  be  that  of 
an  heir  of  tailsie  in  conformity  with  the  statute 
1685.  This  branch  of  the  destination  is  clearly 
distinguished  from  the  oonduding  destination 
to  the  ^  heirs  and  assignees  and  disponees  whom«>- 
ever  *'  of  such  nearest  of  kindred.  And  accord- 
ingly the  judgment  of  the  Court  in  a  former 
branch  of  this  case  wvs  expressly  pronounced  on 
the  footing  that  the  position  of  any  party  called 
to  the  succession  under  this  branch  of  the  destina- 
tion is  that  of  an  heir  of  entail.  Now,  one  indis- 
pensable test  of  any  person  being  in  that  position 
is,  that  he  should  be  qualified  to  obtain  himself 
served  and  retoured  heir  of  tallaie  and  provision, 
under  the  destination  in  the  entail,  to  the  person 
who  died  last  entered  and  infeft  in  the  estate  in 
that  character.  And  on  the  death  of  the  firrt 
party  who  might  thus  be  first  invested  with  the 
right  under  this  destination,  the  right  would  of 
course  descend,  according  to  the  rale  of  tailsied 
succession,  to  the  party  who  in  that  oontingenoy 
would  be  the  nearest  of  kindred  of  the  entailer; 
and  that  party  also  would  require  to  be  served  and 
retoured  heir  of  tailsie  and  provision  te  his  Imme- 
diate predecessor.  The  same  remark  applies  to 
every  person  who  might  afterwards  succeed  under 
this  destination.  Of  course,  also,  any  person  suc- 
ceeding under  this  destination  must  have  been 
qualified  to  perform,  and  subject  himself  to  the 
operations  o^  the  conditions  of  the  entaiL 

Secondly,  every  person  who  might  so  suoosed  as 
heir  of  entail  under  this  destination  behoved  to 
be  connected  with  the  entailer  by  consanguinity. 
The  destination  is  so  expressed  as  to  preclude  the 
possibility  of  any  person  succeeding  under  it  unless 
he  should  be  of  the  entailer's  own  blood.  And  ss, 
according  to  the  fundamental  law  of  tailaled  suo- 
oession  already  mentioned,  when  a  class  of  heirs 
is  called  by  their  being  connected  in  any  specified 
way  with  an  individual  as  a  stirps,  each  successive 
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hair  mxut  al  the  Hme  of  hiB  Boooenioii  be  the 
pftftj  who  standfl  in  that  oonnection  with  thai 
■tlrpi,  00  at  each  step  in  the  saooeasion  to  the 
ertate  in  qneatlon,  under  the  deetination  to  the 
neamt  of  kindred  of  the  entailer,  the  patty 
claiming  the  BncoeBslon  moat  prove  that  he  is  the 
partj  who  la  then  in  that  poaition.  In  this  way 
the  snoooaBioQ  would  always  be  kept  in  the  blood 
of  the  entailer  ao  long  as  any  blood  relations  of 
his  should  exist  and  oeold  be  traced. 

And,  thirdly,  any  person  succeeding  under  this 
destination  behoves  to  be  in  the  position  of  being 
nearest  of  kindred  to  the  entailer  at  the  date  of 
the  suooesaion,  according  to  the  rule  by  which  the 
entailer  himself  meant  such  proximity  of  kindred 
to  be  reckoned.  This  proposition  admits  of  no 
doubt  But  here  the  question  arises,  What  is  the 
rale  according  to  which  the  entailer  intended  the 
proximity  of  kindred  to  be  reckoned  ?  Upon  this 
question  the  parties  differ. 

Then  Is  great  dirersity  among  the  rules  which 
have  been  adopted  in  different  countries  for  this 
purpose.  The  rules  of  the  civil  law,  of  the  canon 
lav,  of  the  Bogliah  law,  and  of  the  Scotch  Uw, 
dlSer  from  each  other  in  many  respects.  Aud  in 
the  Scotch  law  there  are  different  roles  applicable 
to  marriage  and  to  succession ;  and  those  which 
are  applloahle  to  succession  differ  according  as  the 
sabjects  of  the  aucoesslon  are  heritable  or  move- 
able. And  these  rules  of  reckoning  proximity  of 
kindred  are  rendered  more  complicated  by  lines 
u  weU  as  by  degrees  of  propinquity  being  recog- 
Diaed ;  for  in  the  words  of  Erekine  (i.  6,  8)—*'  Pro- 
pinquity Is  distinguished  by  its  different  lines 
and  measured  by  degrees."  The  question  then  is, 
What  waa  the  rule  by  which  the  entailer,  Mr 
Collow,  intended  the  propinquity  to  be  reckoned 
of  the  parties  whom  he  called  to  the  snooession  by 
the  designation  of  his  nearest  of  kindred  ?  It  is 
sccofding  to  bla  will,  so  far  as  it  can  be  ascer- 
teined,  that  this  question  most  be  decided. 

One  thing  appears  to  me  to  be  clear  enough, 
that  the  mle  by  which  he  intended  that  reckoning 
to  be  made  could  not  have  coosisted  in  counting 
meiely  the  natural  degrees  by  which  his  kindred 
from  time  to  time  might  be  connected  with  him, 
disregardiDg  the  proximity  of  the  different  lines. 
The  reason  is,  that  according  to  that  mode  of 
reckoning  there  might  be  called  to  the  succesiion 
fvom  time  to  time  a  multiplicity  of  persons 
SB  Joint-heira  of  entail,  contrary  to  the  nature  of 
tailsied  suocession.  According  to  such  a  mode  of 
Rokoning  propinquity  all  the  children  of  a  man 
male  and  female,  without  distinction  of  age,  are 
fqnally  near  to  him,  being  connected  with  him  in 
the  ftist  degree ;  and  both  his  father  and  his 
BMther  are  equally  connected  with  him  in  the 
•UM  degree  of  propinquity.  Again,  his  grand- 
ohildren,  and  his  four  grandparents,  and  all  his 
brothers  and  sisters  are  equally  connected  with 
him  in  the  aacond  degree  of  propinquity ;  but  the 
father  and  mother  being  in  the  fiiat  degree  would, 
if  alivs,  be  nearer  than  the  brothers  and  sisten,  who 
ire  in  the  second  degree.  All  his  nephews  and 
ideoes  by  both  hia  father  and  mother,  and  all  his 
gnat  graadchildreo  are  equally  connected  in  the 
third  degree ;  but  the  latter  are  postponed  to  his 
hietheis  and  slaters  If  alive,  who  would  be  In  the 
•eeond  degree.  Thua  the  kindred  of  equal  degrees 
flBoersily  go  on  multiplying  ineaohaucoeesive  gene- 
ntion ;  and  tiiose  nearest  in  degree  aceordlng  to 
this  made  of  reckoning  would,  although  remote 
ooUatoral  relationa,  exclude  the  party's  own  Issue 
if  the  degrees  between  him  and  them  should  be 
more  oumeroua. 
VOL.  in. 


Now,  Mr  Collow,  the  entailer,  certiinly  could  not 
have  intended  the  proximiry  of  the  nearest  of  kio, 
whom  he  designated  to  be  his  heirs  of  entail  to  be 
reckoned  aooording  to  the  rule  which  might  and 
probably  would  call  such  a  multiplicity  and  mixture 
of  persons  as  joint-heirs  of  entail.  Such  a  thing  is 
Inconsistent  with  the  objtot  of  entails,  and  the  con- 
ditions under  which  entailed  estates  are  held.  It 
Is  lor  this  reason  that  it  is  held  that  heirs  por- 
tloners  cannot  be  heirs  of  entail.  The  entailer's 
**  chief  view  in  making  the  entail  is  presumed  to 
be  the  continuing  the  representation  of  his  family 
in  one  person."  Ersk.  IIL,  8,  82.  And  that  such 
was  Mr  C!oUow'b  view  wlien  he  made  this  entail 
appears  from  his  having  excluded  heirs-portioners 
from  the  succession.  He  would  not  have  done  so  if 
he  had  meant  that  all  persons  connected  with  him 
In  the  same  degree  of  propinquity  should  raooeed 
as  joint-heirs  of  entail.  And  accordingly  there 
never  haa  been  such  a  proceeding  known  in  the 
practice  of  Scotland  aa  such  a  multiplicity  of 
perwns  being  served  and  retoured  by  an  iuquefft 
as  joint-heirs  of  entail.  And  the  incongruity  of 
auch  a  proceeding  having  been  intended  by  the 
entailer  becomes  more  glaring  when  it  is  con- 
sidered how  the  feudal  inveetiture  could  be  re- 
newed in  favour  of  the  successors  of  each  of  auch 
joint-heirs  in  only  his  own  pro  mdivuo  share.  On 
the  death  of  each  of  them  his  suooessors  would  be 
the  whole  class  of  persons  who,  by  that  time,  might 
have  become,  in  their  turn,  the  neareat  of  kindred 
of  the  same  degree  of  proi^nquity  to  the  entailer. 
In  the  course  of  a  few  generations  the  confusion 
would  become  inextricable.  For  example,  on 
looking  at  the  genealogical  tree  in  process,  it  will 
be  seen  that  the  defender  had  seven  brothers  autt 
sisters;  and  if  all  of  them  were  still  alive,  then, 
according  to  this  mle  of  reckonioff  kindred,  eight 
persons  must  iiave  been  served  and  retoured  joint- 
heirs  of  tallsie  and  provision.  Or  If  she  as  well 
as  her  brothers  and  sisters  had  died,  there  were 
seventeen  persons  of  the  next  generation,  and  if 
all  of  them  were  alive,  these  would  have  a  service 
and  retour  of  seventeen  joint-heirs  of  taibde  and 
provision.  It  Is  impossible  to  assume  that  Mr 
Collow,  the  entailer,  intended  the  proximity  of  his 
nearest  of  kindred  whom  he  designated  as  his 
eventual  successors  or  heirs  of  entail  should  be 
reckoned  by  a  rule  which  would  lead  to  such 
results. 

The  presumption  against  his  doing  so  Is 
strengthened  by  the  consideration  that,  according 
to  such  an  interpretation  of  those  whom  he 
denominated  his  next  of  kindred,  he  would  have 
excluded  from  the  succession  all  such  individualB  of 
even  his  own  Issue  who  might  be  in  existence  when 
this  branch  of  the  destination  should  come  into 
operation,  and  also  at  every  subsequent  renewal 
of  the  inveptiture.  if  there  should  then  happen  to 
be  alive  any  of  the  descendents  of  the  brother  or 
sister  who  were  connected  with  him  in  a  nearer 

The*  defender  feeling  apparenUy  this  to  be  the 
case,  maintains  that  the  entailer  should  be  held  to 
have  meant  that  the  persons  whom  he  called  to 
the  succession  of  his  entoiled  estate  by  the  designa- 
tion of  "  next  of  kindred  "  were  to  be  the  same 
class  of  persons  as  In  Scotland  succeed  to  the  exe- 
eutry  funds  of  an  intesUte  defunct  under  the  de- 
nomination of  his  **  next  of  kin."  But  in  the  first 
Slace,  that  mode  of  reckoning  the  proximity  of 
indred  would  stUl  lead  to  similar  absurd  results. 
Although  according  to  that  mle,  the  entailer's 
kindred  by  the  mother's  side  would  not  be  included, 
and  his  kindred  by  the  descending  lines  would  be 

NO.  XVII. 
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preferred  to  theme  in  the  collateral  and  ascending 
lines,  yet,  in  whichever  line  his  kindred  should 
exist,  that  raede  of  reckoning;  the  proximity  would 
be  subject  to  the  rame  objection  of  eventually 
admitting  a  multiplicity  of  heirs  of  entail. 

And,  in  the  next  place,  if  the  entailer  intended 
that  the  proximity  of  his  kindred  should  be 
reckoned  according  to  the  rule  adopted  by  the 
Scottish  law  of  succession,  the  presumption  is  that 
the  rule,  by  wbic  h  proximity  is  reckoned  in  Scot- 
land in  the  succession  of  heritage  is  the  one  which 
he  intended  to  be  followed.  And  I  think  it  ia 
certain  that  this  was  what  he  truly  intended  ;  be> 
cause  that  is  the  only  mo<ie  of  reckoning  his 
kindred  by  which  the  very  object  of  the  entail, 
the  continuance  of  the  succession  through  one 
person  at  a  time,  could  be  secured. 

The  feudal  law  has  well-known  rules  of  Its  own 
for  reckoning  proximity  of  kindred.  Not  only 
natural  degrees,  but  likewise  different  lines,  the 
difference  of  sex,  and  primogeniture,  are  all  com 
bined  in  the  rules  by  which  the  proximity  is  mea- 
sured in  referenC'e  to  feudal  subjects.  By  follow- 
ing these  rules  the  succession  to  such  subjects  Is 
always  kept  in  one  person  at  a  time,  provided  that 
the  succeasion  of  heirs-portioners  is  prevented,  as 
is  the  case  by  the  entail  in  question.  It  is  thus 
the  only  mode  of  rer  koning  proximity  of  kindred 
by  which  an  entail,  such  as  is  authorised  by  the 
Ktatute  law  of  Scotland,  and  such  as  Mr  Collow 
intended  to  make,  can  be  rendered  effectual.  And 
therefore  I  cannot  doubt  that,  according  to  the 
true  meaning  and  intention  of  his  deed  of  entail, 
it  is  the  one  which  he  Intended  to  be  adopted. 

That  this  construction  is  according  to  Bffr 
Gollow's  intention  is  strongly  confirmed,  as  I 
think,  by  the  intense  predilection  for  feudal  suc- 
cession which  he  evinced  in  the  other  branches  of 
the  destination.  His  feudal  propensities,  as  we 
have  seen,  were  so  strong  as  to  induce  him  to 
prefer  the  heirs-male  of  the  bodies  of  his  brother 
and  of  his  sister  to  several  lines  of  the  issue  of  his 
own  body ;  and  therefore  it  cannot  be  assumed 
that  he  intended  that  when  he  directed  that,  fail- 
ing all  the  persons  he  so  preferred,  he  intended 
the  proximity  of  his  own  nearest  of  kindred  to  be 
reckoned  otherwise  than  according  to  those  rules 
which  are  establlHhed  by  the  feudal  institutions 
of  this  country,  and  by  means  of  which  alone  his 
object  in  entailing  bio  estate  could  be  effected. 

It  is  true  that  acooiding  to  this  mode  of  reckon- 
ing the  entailer's  kindred,  the  succession  devolves 
upon  the  person  who  would  be  his  heir  at  law,  if 
the  estate  bad  still  been  in  the  entailer's  haereditaa 
jaeens,  and  he  had  died  intestate.  But  a  great 
part  of  the  estates  in  Scotland,  which  are  held  by 
effectual  entails,  are  in  the  same  predicament. 
That  is  no  objecti  n  to  the  validity  of  an  entoil, 
Ko  long  as  the  destination  effectually  prevents  the 
f^uccession  from  goiug  out  of  the  blood  of  the  en- 
taller  ;  and,  as  already  stated,  that  object  is  effec- 
tually secured  by  the  terms  of  Mr  €k>llow*8  entalL 

I  am  therefore  of  opinion  that  the  pursuer,  who 
is  confessedly  the  heir-at-law  of  Mr  Collow,  Ib  his 
nearest  of  kindred  in  the  sense  in  which  that 
phrase  is  used  in  thin  entail ;  and  that  therefore 
decree  ought  to  be  pronounced  in  terms  of  the 
conclusions  of  the  action  at  his  instance. 

Lord  Deas— There  is  here  in  question  the  desti- 
nation of  two  estates,  the  estate  of  Over- Kirkcud- 
bright and  the  estate  of  Auchenchain.  Your 
lordship  has  very  fully  stated  the  circumstances 
*~S  *'**®>  *^^  '*  would,  therefore,  be  quite 
superfluous  in  me  to  ao  over  them  again.  We 
have  already  substantially  found  that  the  entails 


of  these  estates  did  not  come  to  an  end  in  the 
person  of  the  last  heir ;  and  the  question  raised 
m  the  cases  now  before  us  is  to  whom  these  estotes 
respectively  now  descend  under  the  tailzied  desti- 
nation. Asregards  the  estate  of  Over-Kirkcndbriffht 
there  are  two  questions,  the  first  as  to  whetner 
the  destination  failing  heirs-male  procreate  of 
Thomas  Collow  and  Helen  Grierson,  **to  the 
heirs-female  of  the  said  John  Collow,  my  grand- 
son," means  heirs-female  in  general  of  John  Col- 
low, the  entailer's  grandson,  or  heirs-female  of  the 
body  of  John  Collow,  the  entailer's  grandson. 
James  Walter  Ferrier  Coimell  claims  to  be  the 
heir-female  of  John  Collow,  but  he  does  not  claim 
to  be  heir-female  of  the  body  of  John  Collow. 
If  the  meaning  of  that  destination  is  a  destina- 
tion to  the  heirs-female  of  the  body  of  John  Collow, 
then  J.  W.  F.  Connell  is  not  the  heir-female  of  the 
body  of  John  Collow,  and,  therefore,  he  cannot 
succeed  under  that  destination.  Now,  the  con- 
struction of  these  words  very  often  raises  ques- 
tions of  great  nicety  and  of  great  difficulty.  Thej 
are,  however,  capable  of  construction,  and  so  it 
has  been  found  in  various  cases,  that  although 
expressed  to  heirs-female  they  were  to  be  held  as 
limited  to  heirs-female  of  the  body.  Eveir 
case  of  tiiat  kind  must  depend  very  mu^ 
upon  ite  own  circumstances.  But  if  within 
the  clause  of  destination  itself  you  find 
satisfactory  evidence  that  the  entailer  using  the 
general  words,  meant  them  in  the  more  limited 
sense,  then  there  is  no  doubt  whatever  of  the  com- 
petency and  of  the  necessity  of  holding  thein  te 
have  that  meaning.  It  is  a  question  of  mtention. 
The  strict  rules  of  construing  entails  have  no  ap- 
plication there ;  it  is  a  simple  question  whether 
it  sufficiently  appears  that  oy  the  heirs-female  of 
John  Collow  tne  entailer  meant  the  heirs-female 
of  the  body  of  John  Collow.  Now,  there  may  be 
great  difficulty  in  that  question  in  many  cases, 
particularly  in  respect  to  the  competency  of  intro- 
ducing these  things  as  considerations  by  which 
it  is  proposed  to  construe  the  deed  ;  but  there  is 
no  difficulty  about  the  competency  if  these  mate- 
rials are  supplied  within  the  clause  itself.  Now, 
without  gomg  over  the  considerations '  which  yonr 
Lordship  has  noticed,  there  is  one  consideration 
here  which  to  my  mind  is  qtiite  conclusive.  After 
the  various  destinations  which  occur  in  that 
clause— destinations  to  the  "  heirs  male  and  female 
of  William  Collow,  my  grandson,  and  the  ludrs 
whomsoever,  male  or  female,  descending  of  his 
body,"  we  have  these  words,  **and  in  default  of 
all  such  issue,  to  and  in  favour  of  WilUam  Collow, 
eldest  son  of  John  Collow."  It  appears  to  me 
that  when  we  take  these  words  and  look  back  te 
what  precedes  them,  it  becomes  perfectly  clear 
on  the  face  of  the  clause  itself,  that  in  the  various 
cases  in  which  the  entailer  was  making  these 
destinations,  he  was  making  them  to  the  issue  of 
the  parties,  including  this  case  of  tbe  heirs- 
female  of  John  Collow.  I  think  that  is  his  own 
interpretation  of  his  meaning  given  within  the 
four  comers  of  the  clause,  and  throughout  all  these 
destinations,  whether  to  heirs-female  or  to  others, 
he  is  speaking  of  the  case  of  issue ;  and  it  is  in 
default  of  all  such  issue  that  the  other  destina- 
tion is  to  take  effect.  I  think  that  relieves 
us  from  all  difficulty  upon  the  oompetencv  of  the 
matters  by  which  you  are  to  construe  the  deed. 
Therefore,  my  opinion  agrees  with  that  of  your 
Lordship,  that  under  this  destination  J.  W.  F. 
Coxmell  is  not  entitled  to  succeed.  There  is, 
however,  the  further  and  concluding  destination 
of  the  same  estate  of  Over-Kirkcudbright,  that 
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faOing  the  varioua  parties  mentioned,  the  estate 
is  to  go  to  those  wno  may  be  nominated  in  a 
writiiig  nnder  the  hand  of  the  entailer,  **  and  in 
case  of  no  such  nomination  "  to  my  own  nearest 
of  kindred,  and  their  heirs  and  assignees  and  dis- 
Donees  whomsoever,  absolutely  and  irredeemably. 
Now,  we  having  already  held  that  that  is  a 
tailzied  destination,  the  question  is,  which  of 
the  two  competing  parties  is  £o  succeed.  Both 
the  parties  are  blood  relations.  To  my  own 
nearest  of  kindred  means  a  certain  blood 
relation.  We  use  these  words  in  two  senses 
—the  one  applicable  to  succession  in  mobilibus,  and 
the  other  applicable  to  succession  in  heritable 
estate ;  and  tne  question  here  is,  in  which  of  these 
two  senses  did  the  entailer  use  it.  Did  he  use  tiie 
words  in  the  sense  of  his  nearest  of  kindred  who 
would  succeed  in  moveable  succession,  or  did  he 
use  the  words  in  the  sense  of  nearest  of  kindred 
who  would  succeed  in  heritable  succession  ?  I  am 
of  opinion  that  he  must  be  held  to  have  used  the 
woTtts  in  the  sense  of  nearest  of  kindred  who 
would  succeed  in  heritable  succession.  It  was 
heritable  succession  he  was  dealing  with,  and  it 
is  plain  enough  that  he  had  reference  to  the  laws 
of  heritable  succession,  and  to  the  rules  of  the 
feudal  Uw.  The  important  conseauence  of  that 
is,  that  only  one  person  can  succeed  at  a  time.  I 
think  the  fair  presumption  is  that  the  entailer  had 
a  view  to  the  construction  under  which  one  person 
onlv  can  succc»ed,  rather  than  to  the  construction 
under  which,  in  many  cases,  a  great  many  persons 
!  would  at  once  succeed.     It  happens  here  that  Miss 

!  Orierson,  who  is  the  nearest  blood  relation  to  the 

I  par^  who  would  succeed,  if  the  question  were  in 

niobilibug,  is  the  only  individual  in  that  position, 
hut  there  might  have  been  several,  and  I  think  it 
is  more  probable  that  the  entailer"  had  in  view 
that  construction  which  would  give  it  to  one  per- 
son, than  that  which  would  give  it  to  several,  not 
only  because  it  was  heritable  estato,  but  because 
it  was  a  tailzied  estate  which  he  wished  to  con- 
tinue tailzied  as  long  as  he  could.  The  construc- 
tion contended  for  by  Miss  Orierson  would,  if 
there  had  happened  to  be  two  or  three  instead  of 
one  in  the  position  in  which  she  is,  have  at  once 
put  an  end  to  the  entail,  just  as  in  the  case  of 
heirs-portioners,  whereas  the  construction,  which 
we  propose  to  prefer,  gives  the  succession  to  J.  W. 
F.  Connell,  and  he  must  serve  as  the  next  heir  of 
entail  Whether  the  estate  shall  become  fee- 
simple  in  his  person  or  not,  notwithstanding  of  his 
beuu  one  inoividual,  who  must  serve  as  neir  of 
cntau,  is  a  question  which  is  not  before  us.  I 
hsTe  no  doubt  that  the  entailer  wished  that  the 
entail  should  continue  to  operate  in  his  person. 
If  it  does  not  continue  to  operate  in  his  person,  it 
nuist  be  on  account  of  some  rule  of  law  which  the 
entailer  could  not  control,  and  which,  therefore, 
cannot  affect  the  construction  which  we  have  to 
I  |Hit  upon  the  words  which  he  did  use.     His  mean- 

ing, I  think,  was,  that  the  person  who  should 
succeed  was  to  be  his  nearest  blood  relation,  who 
wonld  succeed  according  to  the  laws  of  heritable 
succession,  and  that  is  J.  W.  F.  Connell. 

Being  of  that  opinion  as  to  the  estate  of  Over- 
Kirkcndbright,  1  am,  of  course,  of  the  same 
opnion  as  regards  the  estate  of  Auchincbain,  be- 
cause there  tiie  destination  is,  to  say  the  least  of 
it,  as  favourable  to  this  construction  as  it  is  in  re- 
pid  to  the  estate  of  Over-Kirkcudbright.  If  there 
be  any  difference  at  all,  which  it  is  not  easy  to  see, 
it  would  be  a  difference  that  would  come  into  ques- 
tion in  the  future  succession  of  this  estete,  and 
not  just  now.  As  regards  the  question  whether 
the  entailer  meant  the  nearest  blood  relation,  to 


succeed  according  to  the  law  of  heritable  succes- 
sion, to  be  the  party,  there  is  no  doubt.  I  am, 
therefore,  of  opinion  that,  as  regards  both  of  the 
estates,  the  party  to  succeed  is  J.  W.  F.  Connell, 
the  nearest  m  blood  to  the  entailer,  who  would 
succeed  in  a  question  of  heritable  succession. 

Lord  Ardmillan — This  is  a  very  interesting 
question,  raised  in  a  competition  between  the  great- 
great-grandson  of  the  entailer's  only  brother,  and 
the  granddaughter  of  the  entailers  only  sister ; 
and  although  the  succession  to  two  estates  is  in- 
volved there  is  one  question  which  is  peculiar  to 
the  one  estate,  and  which  is  conclusive  in  my 
view  of  it,  in  regard  to  the  other.  The  first  ques- 
tion, which  relates  to  the  estate  of  Over- Kirkcud- 
bright, is  whether  the  words  "heirs-female  of  John 
CoUow,  my  grandson,"  who  is  institute  in  the  en- 
tail, is  to  be  held  as  meaning  the  heirs  general  of 
John  Collow,  or  to  mean  heirs-female  of  the  body 
of  John  Collow?  and  that  both  your  Lordships 
have  stated  is  a  question  which  may  frequently 
be  attended  with  great  difficulty.  There  are  cer- 
tain settled  rules  of  construction  which  lead  us 
so  far,  and  then  we  have  simply,  in  my  view,  to 
ascertain  the  meaning  of  the  particular  deed. 
I  may  mention  that  the  case  has  been 
argued  very  fully,  and  extremely  *^ly  ^ 
the  papers  before  us  on  both  sides.  Thw 
are  very  satisfactory  papers  in  all  respecte.  It 
has  been  soundly  argued,  I  think,  by  the  counsel 
for  Mr  Connell,  that  the  ordinary  and  natural 
meaning  of  the  words,  '*  heir-female  of  John 
Collow^  is  the  wider  meaning,  and  that  if  there 
are  no  materials  for  arriving  at  a  different  con- 
struction, the  Court  will  adopt  the  wider  meaning. 
The  presumption  is  in  favour  of  the  wider  and 
natural  meaning.  But  the  words  are  not  inflex- 
ible ;  they  are  capable  of  construction ;  and  I 
come  to  the  same  conclusion  as  your  Lordships  that 
in  this  deed  the  words  do  not  bear  the  wider  in- 
terpretation, but  ought  to  be  construed  as  meaning 
the  heir-female  of  the  body  of  John  Collow.  Along 
with  Lord  Deas,  I  place  ver^  considerable  reliance 
on  the  use  of  the  words,  "m  default  of  aU  such 
issue."  I  think  that  these  words,  bearing  back  as 
they  do,  go  very  far  to  lead  to  the  construction 
that  the  succession  spoken  of  is  that  of  heirs- 
female,  as  a  succession  by  issue,  and  thus  mean 
heirs-female  of  the  body  of  John  Collow.  I  am 
also  very  much  persuaded  to  the  same  conclusion 
by  what  appears  to  me  to  be  a  species  of  reductio 
ad  ahsurdum  in  reading  it  in  the  other  way  ;  for 
if  the  words  '* heirs-female"  are  to  be  read  as 
covering  heirs  g^eral,  it  would  bring  in  William 
Collow  among  neirs  of  that  description,  putting  him 
in  before  the  heirs-female  of  Gilbert  Collow.  But 
the  deed  goes  on  to  say  that,  in  default  of  heirs- 
female  of  Gilbert  Collow,  William  Collow  shall 
come  in.  That  is,  it  is  a  condition  of  William 
Collow  taking,  that^  he  has  previously  failed  under 
the  former  part  of  t^e  destination.  He  can 
only  td^Le  wiaer  those  words  in  his  favour  nomina- 
tim^  upon  the  assumption  that  he  has  failed  under 
the  previous  destination.  It  appears  to  me  that  if 
we  are  as^ed  so  to  read  the  deed,  it  would  come 
very  clearly  to  a  reductio  ad  absurdum.  It  would 
be  such  an  incongruity  in  the  readinff  of  the  deed 
that  the  Court  would  not  willingly  s^opt ;  and  in 
a  question  of  construction,  I  cannot  suppose  that 
that  was  tiie  meaning  of  the  party.  Therefore 
I  shall  merely  say  that  I  quite  agree  with  your 
Lordship  that  on  this  part  of  the  case  the  reading  is 
in  favour  of  the  contention  that  heir-female  of  John 
CoUow  means  here  heir -female  of  the  body  of  John 
Collow. 

The  other  question,  which  is  of  a  different  Idnd, 
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18  also  attended  with  oonsiderahle  difficulty.  I 
think  we  are  called  on  to  consider  that  this  een- 
tleman  in  his  deed  is  not  only  dealing  wiui  a 
landed  estate,  and  making  an  entaOwhich  we 
have  already  found  to  be  an  existing  entail  in  the 
person  of  the  last  party,  but  he  describes  his 
reason  for  his  procedure  to  be  **  for  the  continuance 
of  my  inheritance  with  John  CoUow  and  his  pos- 
terity." Probably  he  was  a  mat  feudalist,  and 
wished  to  adhere  to  feudal  law,  but  1  think  it 
very  plain  that  his  object  was  to  make  an  entailed 
destination,  giving  his  estate,  with  the  single 
exception  of  heirs-portioners,  to  one  person  after 
another  in  the  succession  ;  and  I  thinx  that  much 
aid  is  got  from  the  consideration  of  the  case  of 
Boxbureh,  and  some  of  the  other  cases.  There- 
fore, I  think  we  are  entitled  to  hold  that  what  he 
meant  here  was  the  succession  of  one  person  after 
another.  Then  at  the  dose  of  his  deed,  he  says, 
"whom  all  failins,  to  any  person  or  persons  as 
shall  be  called  and  nominated  to  the  succession  to 
the  lands.*'  I  think  that  that  means  any  person, 
if  I  nominate  one,  or  persons,  if  I  nominate  seve- 
ral, in  succession.  It  does  not  mean  any  one  or 
dozen  of  personsL  but  it  means  any  one  person,  or 
any  succession  of  persons,  one  after  another,  *'to 
the  succession  of  the  lands."  1  think  that  plainly 
means  to  the  succession  of  heritable  property 
aooordin^;  to  the  Scotch  law  of  heritable  succession. 
Then  follows,  "And  in  case  of  no  sudi  nomina- 
tion " — ^that  is,  no  such  nomination  to  the  succes- 
sion of  the  lands--*'  then  to  my  own  nearest  of 
kindred.  **  And  without  occupying  time  by  more 
fully  explaining  my  views  upon  that,  I  have  come 
to  the  conclusion  that  it  does  not  mean  exactly  the 
same  as  our  technical  phrase  next  of  kin^  but  that 
here  it  must  mean  my  nearest  heir  in  heritage  who 
is  of  the  blood  of  the  entailer,  or  the  nearest  heir 
of  the  blood  of  the  entailer  who  would  take  the 
succession  of  .the  lands  according  to  the  law  of 
Scotland  applicable  to  such  succession.  Whether 
that  would  mean  ultimately  a  succession  to  the 
nearest  of  kindred  one  after  another,  or  whether 
the  entail  would  be  at  an  end  in  ihe  person  of  the 
first  party  taking  the  estate,  is  a  quec&on  not  now 
before  us,  and  I  give  no  opinion  on  it  at  pi^sent. 
There  are  sbtmg  grounds  for  holding  that  U;  might 
be  a  sucoessian  to  a  series  of  nearest  of  kindred 
being  of  the  blood  of  the  entailer,  so  long  as  there 
were  such  persons,  but  that  matter  is  not  at  pre- 
sent before  us.  It  is  enough  for  the  decision  of 
this  case  that  we  are  all  of  opinion  that  the  nearest 
of  kindred  here  means  the  nearest  of  kindred  who 
would  flucceed  to  the  heritable  estate,  being  of  the 
blood  of  the  entailer. 

Lofd  CuRRiEHiLL — Lord  Deas  has  indioated  his 
opinion  as  to  the  estate  of  Auohinchain,  and  I 
nave  only  to  say  that  I  entirely  concur  in  his 
Lordship'^B  view.  I  believe  Lord  Ardmillan  does 
the  same.  It  it  quite  unnecessary,  therefore,  to 
repeat  what  we  have  already  «aia  in  ^  otuer 
action. 

I  think  it  is  right  to  mention  that  I  have  the 
authority  of  the  late  head  of  the  Court  to  say  that 
he  entirely  concurred  in  consultation  in  tiie  opinion 
which  we  have  now  expressed. 

MiLiAB,  for  the  pursuer,  moved  for  expenses. 

Lord  CtmBiXHTLL — ^The  opinion  of  the  Court  is 
that  this  18  not  a  case  in  which  to  give  expenses. 
On  one  very  important  question  the  defen<Mr  has 
been  successful,  and  we  think  it  is  a  case  in  which 
there  should  be  no  expenses  found  due  to  either 
party. 

The  interlocutor  of  the  Lord  Ordinary  was 
theiefore  altered. 


Agents  for  Punuer— A.  &  A.  Campbell.  W.8. 
Agents  for  Defender— Mackenaie  &  Kermaok, 
W.S. 


Wednesday,  Feb.  20. 
FIRST    DIVISION. 

ADV. — PIBIE  AND  SONS  r.  WARDEN. 
JurMiction^Sheriff'^Fordgner — Locus  SaivHoiM 
-^Peraonal  Ctto«io»— 1  Qui.  IV.,  r.  69—1  <md 
2  Vict,  c.  119.     Held  that  a  Sheriff  had  man- 
time  jurisdiction  ovw  a  foreigner  personally 
cited  within  his  territory  in  re^ra  to  a  con- 
tract, the  loeu8  soluiionis  of  which  was  also 
withmit. 
This  was  an  advocation  from  the  Sheriff  Court  of 
Aberdeendure.    ,  The    pursuers    are   Alexander 
Pirie  and  Sons,  paDer-manufacturers,  Aberdeen, 
and  the  defender  called  is  Captain  John  Warden, 
designed  as  '*  owner,  or  representing  the  owner 
or  owners,  and  as  master  of  the  ship  or  vessel 
called  the  Emily  and  Jessie,  of  liverpool,  presently 
in  the  luu>bour  of  LiverpooL" 

The  following  are  the  ccmclnsionsof  the  action : — 
' '  The  defender  (as  owner,  or  representinjOf  the  owner 
or  owners,  and  as  master  of  the  said  ship  or  vessel) 
ought  to  be  decerned  to  make  delivery  in  Aberdeen 
to  the  pursuers  of  one  hundred  and  forty  tons  six 
hundreaweiffht  of  esparto  or  Spanish  grass,  shipped 
at  Aquillas  m  Spain,  to  be  delivered  at  Aberdeen, 
conform  to  bill  of  lading  dated  25th  January  186& 
signed  by  the  said  defender,  and  endorsed  to  and 
held  hy  Uie  pursuers,  and  which  bill  of  lading  was 
signed  in  terms  of  a  charter-party  dated  at  Alex- 
andria the  22d  day  of  Novemb^  1864^  between 
W.  J.  Wynands,  shipbroker,  NewcasUe-upon- 
T>ne,  and  the  defender  ;  or  otherwise,  and  in  the 
event  of  the  defender  ^ulinjK  to  make  delivery  to 
the  pursuers  of  the  foresaid  esparto  or  Spomiah 
grass  within  such  space  as  may  be  appointed  by 
me^  the  defender  ought  to  be  decerned,  as  owner, 
or  as  representing  uie  owner  or  owners,  and  as 
master  foresaid,  to  pay  to  the  pursuers  the  sum  of 
£1000  sterling,  beinc  the  value  of  said  esparto  or 
Spanish  grass,  and  uie  damages  sustained  by  the 
pursuers,  or  which  they  may  yet  sustain  and  incur, 
m  consequence  of  the  defender's  failure  to  deliver 
said  grass ;  and  generally,  in  consequence  of  his 
non-implement  of  said  cnarter-party  and  bill  of 
lading  held  by  the  pursuers,  with  interest  (m  the 
foresaid  sum,  at  the  rate  of  £5  per  centum  per 
annum,  from  the  date  of  citation  to  follow  hereon 
till  payment,  with  expenses/'  fiy  a  minute  put 
into  process  the  pursuers  admitted  that  the  de- 
fender was  a  foreigner  not  domiciled  in  this 
oountiy ;  and  arrestments  to  found  jurisdiction 
had  not  been  used. 

The  summons  was  served  personally  on  the 
owner  of  the  vessel,  and  afterwards  the  charterer 
of  the  vessel  claiming  to  be  owner  of  the  cargo 
Was  sisted  as  a  defender  in  the  action.  Besides 
pleas  on  the  merits,  the  defender  pleaded  that  the 
aef ender  Warden,  the  defender  called  in  the  sum- 
mons, being  a  foreigner  not  domiciled  in  Scotland, 
the  Court  had  no  jurisdiction  to  entertain  tiie 
action.  The  pursuers  answered  that  the  defender 
having  been  resident  and  havtog  been  cited  per 
sonally  within  the  territory  where  the  oontraot 
libelled  on  was  to  receive  effect,  he  was  liable  to 
the  jurisdiction  of  the  Court;  further,  that  the 
Sheriff  Court  as  in  place  of  the  High  Court  of 
Admiralty  had  jurisdiction  in  tiie  •  case  in  virtue 
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mter  aSa  of  the  proyiaiona  of  the  Act  1  WUL  IV., 
c.  69,  and  I  and  2  Vic,  c.  119. 

The  Sheriff-Sabstitate  (Gomrie  Thomson)  dia- 
miaaed  the  action  on  the  ground  that  the  Coart 
had  no  joriadiction. 

His  Lordship  added  the  following  note  :«- 

"This  action  has  been  brought  for  the  purpose 
of  oompelUng  delivery  of  a  (quantity  of  esparto 
brought  to  Aberdeen  by  the  ship  Emily  and  Jessie. 
The  smnmons  contains  an  alternative  conclusion 
for  dama^   in   consequence  cl  the   defender's 
alleged  fadnre  to  deliver.     The    summons    was 
served  upon  the  defender  personally  at  Aberdeen. 
It  has  Deen  admitted  by  the  pursuers  (minute 
No.  11  of  process)  tiiat  the  defender  is  a  foreijgner 
not  domicued  in  this  country.     It  is  also  admitted 
that  arrestment  ad  ^ndandam  jurmiictionem  has 
not  been  used.     It  was  maintained  on  behalf  of 
tiie  pnrsuers  that  the  Sheriff  Court  was  competent 
to  entertain  the  action  on  various  grounds — (1.) 
The  52l8t  section  of  the  Merchant  Shipping  Act 
of  1854  (17  and  18  Vict.,  c  104)  was  founded  on. 
Bat  tliat  section  merely  provides  for  the  extension 
of  the  jurisdiction  which  any  court  may  have 
over  a  district  situate  on  the  sea-coast— to  ships 
and  their  crews  lying  off  such  coast  '  in  the  saine 
manner  as  if  such  ship,  boat,  or  persons  were  within 
the  Umita  of  theoriginal  jurdisdiction  of  such  court.' 
That  statute  does  not  bring  under  the  jurisdic- 
tioa  any  part^  who  would  not  otherwise  have  been 
smenaue  to  it,  if  found  within  its  original  limits. 
(2.)  The  522d  section  of  the  same  statute  provides 
that  personal   service  shall  be   '  good  service ;' 
hot  that  applies  only  *  to  legal  proceedings  under 
tills  Act,'  which  the  present  is  not.     (3.)  It  was 
maintained  that  this  is  an  action  which  would  have 
been  competent  in  the  High  Court  of  Admiralty, 
and  that  under  the  22d  section  of  1  Will.  IV.,  c. 
69,  the  Sheriff  Court  now  holds  the  same  jurisdic- 
tion  as  that  formerly  possessed  by  the  Court  of 
Admiralty.      Without  inquiring  whether  this  is 
properly  an  Admiralty  cause  or  not,  it  seems  to 
the  Sheriff-Substitute  that  a  sufficient  answer  to 
the  arsoment  based  on  the  statute  of  WilL  IV.  is. 
to  be  found  in  the  provision  of  the  Act  1  and  2 
Vict,  e.  119,  sec.  21,  which  decUires  that  'the 
Mid  recited  Act'  (1  WUl.  IV.,  c.  69)  *shaU  be  con- 
strued and  held  to  mean  that  the  powers  and 
jnrisdictionB    formerly   competent    to    the    High 
Court  of  Admiralty  of  Scotland  in  all  maritime 
csnaes  and  proceedings,  civil  and  criminal,  shall 
be  competent  to  the  said  Sherifis  and  their  Suhsti- 
totes,  provided  the  defender  shall,  upon  any  legal 
ground  of  jurisdiction,  be  amenable  to  the  jurisdic- 
tion  of  the  Sheriff  before  whom  such  cause  or  pro- 
ceeding may  be  raised.'    It  appears  to  the  Sheriff- 
Sabstnute  that  there  is  nothing  in  these  enactments 
to  support  the  pursuers'  contention,  unless  there  be 
in  the  present  case  some  *  legal  ground  of  jurisdic- 
tion '  apart  from  the  statutes.     It  was  mamtained 
cm  behalf  of  the  pursuers  that  there  was  jurisdio- 
tiou  here  ra^ione  contractw^  on  the  ground  that  this 
coontry  was  the  locu$  sohtUonia  of  the  contract 
sotered  into  between  the  parties,  and  performance 
ol  whidi  is  now  sought ;  but  it  seems  difficult  to 
nnderstand  how  jurisdiction  can  have  the  least 
operation  when  neither  the  person  nor  the  estate 
of  the  defender  is  within  the  judge's  power." 

The  Sheriff  (Jameson)  adhered. 

Hie  puianen  advocated. 

Km  (with  him  Clask),  for  them,  argued  that 
tiie  defender  was  subject  to  the  Sheriff's  jurisdic- 
tion, because  Aberdeen  was  the  locus  golutionia 
under  the  bill  of  lading,  and  the  defender  was 
peraonally  cited   there.     The  intention    of    the 


parties  to  be  subject  to  the  courts  of  this  country 
and  not  of  Spain,  where  the  contract  was  entered 
into,  was  clear,  because,  even  if  the  defender 
should  return  to  Spain  the  action  to  compel  imple- 
ment at  Aberdeen  naturally  falls  to  be  disposed  of 
there.  That  jurisdiction  is  well  founded  by  per- 
sonal citation  within  the  lociia  contractus  was 
settled  in  the  case  of  Sinclair,  J\dy  17,  1860,  22 
D.  1475,  the  decision  of  that  case  b^ng  independ- 
ent of  the  element  ot  forum  originia. 

The  locus  contractus  founds  jurisdiction,  be- 
cause, where  no  different  place  is  specitied,  it  is 
presumed  that  the  contract  will  be  implemented 
where  it  was  executed.  It  follows  that,  when  the 
locus  solutionis  is  different,  personal  citation  there 
founds  jurisdiction.  Rames'  Law  Tracts,  voce 
Courts,  p.  234;  Erskine,  p.  38;  Ivory's  Note; 
Pothier  ad  Pandectas,  v.  I.,  35,  36,  43,  fol  ed.  p. 
182  ;  Vinnius  Com.  Inst,  IV.,  6.,  sec.  10,  p.  858  ; 
Voet.  Pand.,  .v.  I.,  73. 

The  defender,  while  objecting  to  the  jurisdiction 
as  a  foreigner,  does  not  state  where  his  domicile  is, 
or  that  he  has  a  domicile.  The  fact  is  peculiarly 
within  his  knowledge  ;  and,  in  objectinff  to  juris- 
diction in  this  case,  he  should  have  stated  it.  His 
profession,  in  tibese  circumstances,  rendered  him 
subject  to  the  jurisdiction  of  any  place  where  he 
was  personally  cited.  Ersk.  1,  2,  16  ;  M*Niven  v. 
M'idnnon,  Feb  14^  1834,  12  S.  453. 

The  case  being  maritime,  the  Sheriff  has  juris- 
diction as  in  place  of  the  High  Court  of  Admiralty. 
Bernard  v.  Connor,  June  11,  1811,  P.  C,  11  Qeo. 
IV.,  and  1  Will.  IV.,  c.  69,  sec.  21,  22,  which  ap- 
plies to  persons  furth  of  Scotland.  In  cases  below 
£25  this  jurisdiction  is  privative.  Morrison,  July 
11,  1837,  15  S.  1293  ;  Bruhn,  2  Macp.,  335.  The 
Act  1  and  2  Vict.,  c.  119,  sec.  21,  did  not  repeal 
this  jurisdiction  as  to  foreigners,  but  explained  it 
so  as  to  be  applicable  only  when  the  defender  upon 
any  legal  ground  was  amenable  to  the  jurisdiction. 
The  personal  citation  in  the  locus  solutionis  ia  such 
a  leffal  ground  of  jurisdiction  as  is  coutempUted 
by  &e  Act. 
Young  and  Gupord  in  answer. 
At  advising. 

The  Lord  Justice-Clbbk,  after  stating  the 
parties  to  the  action,  the  claim  sought  to  be  en- 
forced, and  the  pleas  stated  by  the  defender,  went 
on  to  say  that,  uiis  being  a  maritime  cause,  it  was 
necessary  to  look  to  the  statutes  applicable.  The 
Act  1  Will.  IV.,  cap.  69,  abolished  the  High  Court 
of  Admiralty,  and  conferred  upon  the  Court  of 
Session  origmal  jurisdiction  in  all  maritime  civil 
causes  of  the  same  nature  and  extent  as  that  for- 
merly held  by  the  Admiralty  Court.  And  it  en- 
acted, abo,  that  Sherifiis  should  have  original 
jurisdiction  in  all  maritime  causes,  civil  and  cri- 
minal, including  such  as  may  apply  to  persons 
furth  of  Scotland,  of  the  same  nature  as  that  for- 
merly held  by  the  Admiralty  Court.  The  impo:  t- 
ant  words  here  were,  **  includiiMj  persons  furth  of 
Scotland."  Then  the  Act  1  and  2  Vict.,  cap.  119, 
was  passed  to  remove  doubts  as  to  the  extent  of 
the  Sheriff's  jurisdiction,  and  it  declared  the 
meaning  of  the  former  Act  to  be  that  Sheriffii 
should  have  jurisdiction  in  maritime  causes  *' pro- 
vided the  defender  shall,  upon  any  legal  ground  of 
jurisdiction,  be  amenable  to  the  jurisdiction  of  the 
Sheriff  before  whom  such  cause  or  proceeding  may 
be  raised."  That  could  not  be  held  as  repealing 
the  clause  in  the  former  Act  as  to  *'  persons  furth 
of  Scotland."  It  only  required  that  such  persons 
should,  on  any  legal  ground  of  jurisdiction,  be 
amenable  in  the  Sheriff  Court.  In  the  present 
it  was  contended   that  the  defender  was 
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amenable  on  the  ground  that  the  locus  solutionis  of 
the  contract  concurred  with  personal  citation 
within  the  territory.  There  was  no  doubt  that  as 
regarded  this  Court  that  was  a  cood  ffround  of 
jurisdiction.  If  a  contract  fell  to  be  performed  in 
this  country,  and  the  foreigner  bound  in  perform- 
ance was  cited  here,  there  was  undoubted  jurisdic- 
tion to  enforce  the  contract.  But  was  that  ground 
equally  applicable  to  Sheriff  Courts?  Now,  it 
fell  to  be  asked,  first,  whether,  supposing  the  de- 
fender here  to  be  a  Scotchman,  domiciled  in  a 
different  sheriffdom,  the  concurrence  of  these  two 
elements,  locw  solutionis  and  pNersonal  citation, 
would  suffice  to  subject  that  domiciled  Scotchman 
to  this  Sheriff  Court  in  any  cause.  Now,  though 
there  was  no  ^Jxfici  authority,  there  was  no  douot 
that  that  was  a  good  ground  of  jurisdiction.  That 
was  assumed  in  the  case  of  Logan,  decided  in  the 
Justiciary  Court  in  1859  (3  Irv.  323).  The  next 
question  was,  did  that  apply  equally  in  the  case  of 
a  foreign  defender.  There  was  no  difficulty  in  so 
applying  it,  especially  looking  to  the  statutes. 
Foreigners  wei-e  those  *'  furth  of  the  country."  It 
was  true  that  the  Supreme  Court  was  generally 
spoken  of  as  the  commune  forum  of  all  foreigners, 
but  "foreigners,"  as  a  class,  mean  foreigners  out 
of  the  country,  as  to  whom  the  general  rule,  no 
doubt,  was  that  you  could  only  cite  them  edictally 
to  this  Court.  But  there  were  many  exceptions.  A 
foreigner  might,  in  some  cases,  be  cited  on  a  forty 
days  residence  within  the  jurisdiction  of  the 
Sheriff,  and  there  was  therefore  nothing  in  the 
character  of  a  foreigner  making  him  less  amenable  to 
local  than  to  supreme  jurisdiction.  Here  the  de- 
fender was  found  in  the  place  where,  and  at  the 
time  when,  he  was  bound  to  perform  the  contract, 
and  jurisdiction  was  well  founded. 

The  other  Judges  concurred,  and  the  interlocu- 
tors of  the  Sheriffs  were  therefore  altered,  and  the 
jurisdiction  sustained. 

Agent  for  Advocators — James  Webster,  S.S.C. 

Agents  for  Kespondents  —  Cheyne  &  Stuart, 
W.S. 

Thursday,  Feb.  21. 
FIRST    DIVISION. 

GOUEOCK  ROPEWORK  COMPANY  V.  FLEMING. 
Issues — Marine  Insuranse  PoUcy— DeryiaUon,     Is- 
sues to  tiy  a  right  to  recover  under  a  policy 
of  Marine  Insurance,  the  defence  being  -that 
the  ship  had  deviated,  and  tiie  answer  to  that 
defence  that  the  defender  knew  of  the  devia- 
tion when  he  entered  into  the  contract. 
The  pursuers  of  this  action  sue  the  defender,  who 
is  a  merchant  in  London,  for  £300,  being  the 
extent  to  which  a  policy  of  marine  insurance  over 
a  cargo  of  hemp,  shipped  to  the  pursuers  on  board 
the    steamer    Cronstodt,    was   underwritten   by 
him.     The  steamer  sailed  from  Cronstadt  on  19th 
November  1864,  but  foundered  at  sea  and  was 
lost,  with  all  its  hands  and  carso,  on  30th  No- 
vember.    The  defence  was,  that  3ie  defender  was 
liberated  from  his  obligation  under  the  policy,  in 
consequence  of    the  Cronstadt  having  deviated 
from  her  course  and  towed  into  Revel  Roads  a  ship 
called   the  Agincourt,   which  was   loaded    with 
Government  supplies  for  the  Amoor.     It  was  ad- 
mitted that  the   owners    of  the  Cronstadt  had 
received  £2000  for  salvage  services  in  saving  the 
Agincourt.      The    defender    averred    that    the 
average  voyage  from  Cronstadt  to  Leith  was  six 
days,  and  that  had  there  been  no  deviation  the 


steamer  would  have  reached  Leith  five  days  before 
she  was  lost.  The  pursuers'  reply  to  this  defence 
was  that  the  fact  that  the  Cronstadt  bad  gone 
to  Bevel  was  known  to  the  defender  when  he 
entered  into  the  policy,  but  this  the  defender 
denied. 

The  following  issues  were  to-day  adjusted  for 
the  trial  of  the  cause,  viz.  : — 

"  It  being  admitted  that  the  defender  granted 
the  policy  of  insurance,  No.  7  of  process  : 
•*•  "V^ether,  in  or  subsequent  to  November  1864^ 
during  the  currency  of  the  said  policy,  goods 
b^onging  to  the  pursuers,  on  boara  of  the 
steamer  Cronstadt,  mentioned  in  the  said 
-poUcv,  v^i^  lc)st  by  the  perils  of  the  sea  in- 
sured against ;  and  whether  the  defender  is, 
under  ute  said  policy,  resting-owing  to  the 
pursuers  in  the  sum  of  £300,  or  any  part 
thereof,  with  interest  thereon  at  the  rate  of  £5 
per  centum  per  annum,  from  2d  Januaiy  1865 
till  payment  f 

Counter  Issue  for  Defender. 
**  Whether  the  steamer  Cronstadt  deviated  from 
the  voyage  set  forth  in  the  said  policy  of  in- 
surance ?" 

Additional  Issue  for  Pursuers. 

"  Whether  the  defender  undertook  the  obligation 

contained  in  the  said  policy  in  the  knowledge 

that    the   steamer    Cronstadt    had  deviated 

from  the  voyage  set  forth  in  the  said  policy  ?" 

Counsel  for  Pursuers — Mr  Clark  and  Mr  Shand. 

Agents — ^Duncan  &  Dewar,  W.S. 

Counsel  for  Defender — Dean  of  Faculty  and  Mr 
Hunter.  Agents— Morton,  Whitehead,  &  Gre&s^ 
W.S. 

CARSTAIRS  AND  OTHERS  V.  KILMARNOCK 

.  POLICE  COMMISSIONERS. 
StcUute-^-^onstruction.  Terms  of  a  local  statute 
which  held  to  authorise  the  magistrates  of  a 
burgh  to  compel  proprietors  of  buldinss  in  a 
street  to  form  a  footpavement  in  front  thereof. 
By  the  Kilmarnock  Police  Act,  10  and  11  Vict, 
cap.  207,  sec.  33,  it  is  enacted  *'  That  the  owners 
and  proprietors  of  all  houses  and  bnildingps,  or  of 
gardens  or  grounds  adjoining  to  or  fronting  any 
street,  square,  or  public  place,  or  lane  or  passage 
already  formed  or  to  be  f  onned  within  the  limits 
of  the  said  burgh,  shall,  at  his,  her,  or  their 
expense,  and  in  proportion  to  the  extent  of  the 
fronts  of  their  respective  properties,  or  of  the 
rents  of  their  houses  as  aftermentioned,  cause  the 
whole  of  the  said  streets,  squares,  or  other  public 
places,  lanes,  and  footpaths,  and  passages,  to  he 
well  and  sufficiently  paved,  causewayed,  en*  mac- 
adamised with  whm  or  other  matorial,  of  such 
breadth  and  in  such  manner  and  form  as  the 
commissioners,  after  visiting  the  grounds  and 
hearing  the  parties,  shall  dim^  and  appoint,  and 
shall  uiereafter,  from  time  to  time  as  occasion 
may  require,  repair  and  uphold  and  maintain  in 
repair  the  said  streets,  squares,  ptublic  places, 
lanes,  and  passa^. "  The  next  section  of  the  Act 
(section  34)  provides  for  the  mode  of  enforcing  the 
obligation  upon  owners  and  proprietors,  and  for 
the  recovery  by  the  commissioners  of  any  expense 
they  miffht  incur  in  {Miving  or  repairing  streets,  in 
oase  of  the  owner's  failure  to  do  sa 

By  section  124  of  the  said  Act  it  is  enacted— 
*'  And  whereas  the  personal  performance  of  statute 
service  has  not  been  required  for  many  years  in  the 
county  of  Ayr,  a  reasonable  composition  in  money 
in  lieu  thereof  having  been  found  more  useful  and 
expedient,   and  it  will  farther  be  more  conve- 
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nient  that  the  said  comminsioneni  have  the  power 
of  ierjring  the  compcNsition  or  conversion  hereby 
aathorifled  within  the  boands  of  this  Act ;  be  it 
therefore  enacted.  That  from  and  after  the  passing 
of  this  Act,  all  persons,  corporations,  or  com- 
panieB,  in  the  natural  possession  whether  as  own- 
en,  IfiBsees,  or  occnpiers  of  lands,  iron  works,  fao- 
.  tonel^  and  manafaotnring  estabUshmenta,  houses* 
boildings,  and  other  heritages  of  every  description 
within  the  said  bounds,  shall  pa^  yearly,  on  or 
before  the  llth  day  of  November  m  each  year,  as 
a  money  composition,  or  conversion  in  lieu  of  sta- 
tute service,  a  sum  not  exceeding  one  pound  for 
every  hundred  pounds  of  the  real  rent  or  value  of 
sachlandsand  heritages,  and  a  proportionatesumfor 
smsUer  rents  or  values,  in  conformity  witii  the  pro- 
vinons  and  exceptions  of  the  Actor  Acts  regulating, 
or  that  may  be  passed  during  the  present  session 
of  Parliament  to  regulate,  tke  collection  of  the 
Btatute  labour  of  the  remainder  of  the  said  county 
of  Ayr ;  which  statute  labour  conversion-money 
ahall,  &om  and  after  the  passing  of  this  Act,  l>e 
payable  to  aad  leviable  by  the  said  commissioners 
sod  their  collector  within  the  bounds  of  this  Act, 
as  far  as  may  be  in  the  same  manner  as  is  provided 
in  regard  to  the  collections  of  the  other  assess- 
ments hereby  granted,  and  the  same  shall  be 
apphed  b^  the  said  commissioners  in  upholding 
and  keepmg  in  repair  the  various  thoroughfares 
within  tne  said  limits,  with  the  exception  of  the 
following  portions  thereof — videlicet^  the  part  of  the 
road  from  Glasgow  to  Kilmarnock  lying  betwixt 
Beansbum  at  a  point  84  yards  north,  and  distant 
frotn  the  centre  of  Henaerson's  Free  Church,  iu 
Wellington  Street  of  Kilmarnock ;  the  parte  of 
the  road  from  Stewarton  to  KilmamocK,  lyins 
betwixt  Wellington  Street  and  the  boundary  oi 
said  burgh,  ana  betwixt  Garden  Street  and  said 
boondaiy ;  the  part  of  the  road  from  Ayr  to  Kil- 
mamoclL,  lying  oetwixt  Riccarton  Bridge  and  a 
point  54  yards  south  and  distant  from  tne  centre 
of  the  Belief  Church  in  King  Street ;  the  part  of 
the  road  from  Kilmarnock  to  Mauohline  lying 
betwixt  Green  Street  and  the  extremity  of  the 
bounds  of  said  burgh ;  the  parts  of  the  road  in 
aaid  burgh  leading  from  Grange  Street  towards 
Irvine  and  Troon  respectively ;  and  the  part  of 
the  road  within  said  bui^^h  leading  from  the 
east  side  of  St  Marnock's  Bridge,  near  nLinff  Street, 
towards  Irvine  ;  which  shall  be  held  and  kept  in 
repair  by  the  trustees  of  the  turnpike  roads  of  the 
said  county  of  Ayr :  Provided  alwajrs,  that  in  case 
of  there  being  any  surplus  of  the  said  conversion- 
money,  after  properly  upholding  said  thorough- 
fares, the  same  shall  be  laid  out  upon  the  other 
streets  of  Kilmarnock,  under  the  direction  of  the 
aaid  oommissionerB,  and  an  account  of  the  receipts 
and  disbursements  of  said  conversion-money  shiall 
be  kept  in  a  separate  book,  irhich  shall  be  open 
upon  idl  reasonable  occasions  to  the  inspection  of 
the  road  trustees,  and  every  person  paying  the  said 
conversion-money. " 

The  suspenders  are  proprietors  of  the  villa  of 
Halkett  Park,  situated  m  Hill  Street,  Kilmarnock. 
When  the  Act  was  passed.  Hill  Street  was  one 
of  the  roads  referred  to  in  section  124,  but  it  is 
now  one  of  the  streets  of  Kilmarnock.  The 
oommissionerB  having  called  upon  the  suspenders 
under  section  33  to  repair  the  footpath  opposite 
their  property  in  Hill  Street,  they  faded  to  do  so, 
and  the  u>otpath  was  formed  by  uie  commissioners 
at  an  expense  of  X23,  16s.  4d.  This  sum  the 
•Qspenders  refused  to  pay,  and  accordingly  a  com- 
ulamt  was  presented  to  the  m.agistrate8,  who 
oeoemed  against  them  fur  the  amount.     A  <.  hai^ 


of  payment  was  thereafter  given,  and  the  present 
suspension  was  then  brought. 

The  suspenders  pleaded  that  the  **  authorities 
of  the  burgh  wer^  not  entitled  to  require  the  com- 
plainers  to  pave  the  footpath  opposite  their  pro- 
perty under  sec.  33  of  the  statute,  in  respect  that 
said  f ootoath  is  part  of  the  thoroughfare  mentioned 
in  sec.  124,  and  m  terms  thereof  falls  to  be  held 
and  kept  in  repair  by  the  Trustees  of  the  Turnpike 
Koads  of  the  county  of  Ayr." 

The  respondents  pleaded^**  Hill  Street  being 
one  of  the  streets  within  the  limits  of  the  burgh  of 
Kilmarnock,  the  proprietors  of  proper^  therein 
fall  within  the  provtBions  of  the  ^3d  section  of  the 
Act,  and  in  virtue  thereof  the  present  suspenders 
were  bound  to  repair  and  causeway  the  footpath 
in  front  of  their  property.  The  obligation  im- 
posed on  proprietors  by  sec.  33  is  not  taken  awa}', 
dischareed,  or  in  any  way  affected  bv  the  provi- 
sions of  sec.  124,  which  continues  a  different  kind 
of  burden  or  obligation  upon  the  County  Road 
Trustees."  They  also  pleaded  that  by  Sec.  134 
of  the  act,  the  only  competent  court  of  review  was 
the  Court  of  Justiciary,  and  that  the  suspension 
was  therefore  incompetent.  '  To  this  it  was  an- 
swered that  this  limitation  of  review  was  only 
applicable  to  cases  in  which  the  magistrates  acted 
within  their  powers  under  the  act,  and  that  in 
this  case,  it  was  alleged,  they  had  exceeded  them. 

The  Lord  Ordinary  (Jerviswoode)  sustained  the 
above  plea  in  law  for  the  suspenders,  and  sus- 
pended the  charge  with  expenses.  The  following 
18  his  , 

Note»^li  appears'io  the  Lord  Ordinary  that 
the  complainers  here  have  shown  sufficient  grounds 
to  obtain  the  remedy  for  which  they  pray. 

Had  the  matter  rested  solely  on  the  provisions 
of  the  d3d  section  of  the  Local  Police  and  Im- 
provement Act,  as  quoted  in  the  6th  reason  of 
sunHsnsion,  there  could  have  been  little  doubt, 
looking  to  the  admissions  contained  in  the  answers 
to  the  7th  and  8th  reasons,  that  the  complainers 
would  have  been  liable  to  pave  and  uphold  the 
footpath  and  roadway  adjoining  their  property  in 
Hill  Street  of  Kihnamock. 

But  the  real  difficulty  in  the  way  of  the 
respondents,  and  that  which,  as  it  appears  to  the 
Lord  Ordinary,  is  fatal  to  their  case,  arises 
under  the  application  of  the  special  exceptions 
from  the  general  provisions  of  the  124th  sec- 
tion of  the  statute.  It  will  be  seen  that 
that  section  (the  124th)  authorises  the  collec- 
tion of  the  composition  or  conversion-money 
leviable  in  lieu  of  statute-labour  within  the  bouncu 
of  the  burgh  by  the  commissioners  thereof,  to  be 
applied  *'  by  the  said  commissioners  in  upholding 
and  keeping  in  repair  the  various  thoroughfares 
within  tne  said  limits."  There  follow  certain 
exceptions,  which  indude^  inter  cUia,  "the  parts 
of  the  road  from  Stewarton  to  Kilmarnock,  lying 
betwixt  Wellington  Street  and  the  boundary  of 
the  said  burgh,  and  betwixt  Garden  Street  and 
said  boundary,"  which  it  is  declared  shall  be  held 
and  kept  in  repair  by  the  trustees  of  the  turnpike 
roads  of  the  said  county  of  Ayr. 

It  is  not,  as  the  Lord  Ordinary  understands, 
made  matter  of  dispute  that  the  subjects  belong- 
ing to  the  complamers  here  have  in  fact  their 
frontage  to  tiie  road  thus  mentioned,  which,  in 
terms  of  the  provision  just  quoted,  is  to  be  held 
and  kept  in  repair  by  the  county  trustees  ;  nor  will 
it,  as  the  Lord  Ordinary  presumes,  bedouoted  that 
as  a  consequence  of  this  o  oUgation  the  road  trustees 
must,  in  terms  of  the  82d  section  of  the  Genet  al 
Turnpike  Act,  1  and  2  Will.  IV.,  cap.  43,  make 
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and  TrMfc-infj^in  a  /ootptUh  at  the  locality  in  qiiestioiL 
If  this  be  8o,  can  it  be  ivasonably  held  that  the 
proprietors  of  tenements  frontiBg  these  exoOT)ted 
tiioronghf ares  are  also  to  make  and  maintain  foot- 
paths,  under  tibe  provisions  of  the  local  Act,  in 
the  identical  localities  which  lie  within  the 
bonnds,  and  are  under  the  charge  of  the  turnpike 
trustees? 

The  Lord  Ordinary  thinks  otherwise,  and  that 
the  only  just  and  consistent  interpretatian  of  the 
local  statute  is  to  read  it  so  that  the  exoeptipn 
shall  be  held  to  include  the  whole  roadway  and 
footpath  thereof  which  is  within  the  control  and 
management  of  the  road  trustees.  And  this  con- 
struction appears  to  be  the  more  just  and  reason- 
able if  it  DO  further  borne  in  mind,  as  the 
Lonl  Ordinary  thinks  is  clear,  that  while  the 
commissioners  of  the  bur^  are  entitled  to 
levy  statute-labour  conyersion  money  over  the 
whole  district  within  their  bounds,  and  to  ex- 
pend the  same  upon  the  thoroughfares  within 
the  bounds  of  the  burgh  otJier  than  those  in 
the  position  of  the  road  here  in  question,  the 
complainers,  according  to  the  contentioa  of  the 
respondents,  are  to  to  compelled  to  par  statute- 
labour  conversion  money  for  the  sole  benefit  of 
the  rest  of  the  community,  and  to  remain  under 
obligation  to  rave  their  own  frontage,  towards  the 
expense  of  which  that  conversion  money  cannot, 
in  any  oircnmstanoes,  if  the  respondent  oe  right, 
be  ai^ed  at  aU. 

If  the  view  which  the  Lord  Ordinary  thus  takes 
be  sound  in  relation  to  the  true  intent  and  effect 
of  the  statute,  it,  it  is  thought,  suffices  to  dispose 
of  the  present  (|uestion  on  its  merits. 

It  it  true  it  is  also  maintained,  under  the  first 
plea  for  the  respondent,  that  this  action  is  ex- 
eluded  by  force  of  the  provisions  of  the  134th  sec- 
tion of  the  statute,  but  the  Lord  Ordinaiy  has 
been  unable  to  bring  himself  to  the  oonclusion 
that  the  proceedings  here  complained  of  fall 
within  that  special  enactment,  which,  taken  as  a 
whole,  seems  to  apply  to  matters  of  a  criminal 
character  only.  C.  B. 

The  commissioners  reclaimed. 

TocTNO  and  GirroBD  were  heard  for  them. 

RuTBEBTUBD  Clabk  and  F.  W.  Clajuk  for  the 
suspenders. 

The  Court  to-day  unanimously  recalled  the  Lord 
Ordinary's  interlocutor,  and  refused  the  suspen- 
siou  with  expenses. 

Lord  CuitRiEHiLti — ^This  is  a  question  as  to  the 
construction  of  the  two  sections  of  the  statute 
founded  on,  and  does  not  appear  to  me  to  be  at- 
tended wiih  difficulty.  The  S3d  section  is  very 
oomp:ehensi ve  in  its  scope  ;  and  if  there  is  nothing 
else  m  the  subsequent  clauses  limiting  its  opera- 
tion, the  only  matter  for  inquiry  is,  whether  this 
property  is  comprehended  m  the  description  of 
**  houses,  buildings,  gardens,  or  grounds,  *'  ftc, 
contained  in  sect  88.  Kow,  I  don't  doubt  that 
this  desori^on  comprehends  the  suspenders'  pro- 
perty, which  is  a  house  fronting  a  street  ad- 
mittedly within  the  limits  of  the  burgh.  The 
auestion  comes  then,  Is  there  any  exception  in 
iie  124th  section  ?  As  I  read  it,  that  section 
has  no  application  whatever  to  the  83d.  What 
it  provides  for  is  the  districts  to  which  the 
statute  labour  composition-money  is  to  be  ap- 
plied, and  what  it  does  by  way  of  exception  is 
merely  to  point  out  the  districts  on  whidi  the 
commissioners  are  not  entitled  to  expend  the 
funds.  But  that  is  no  exception  to  the  boiden 
imposed  by  sect  83,  and  that  appears  to  me  to  be 


the  whole  question.  Therefore  I  think  the  oom- 
missioners  have  not  exceeded  their  powers,  and 
that  the  reasons  of  suspension  are  not  well  founded. 

Lord  Dbajs  concurred.  The  first  question  was  as 
to  the  33d  section  of  the  Act,  and  the  second  was 
whether  the  124th  impeded  its  operatiozL  There 
was  in  sect.  33  a  deecrintion  of  the  properties 
which  were  liable,  and  aaded  to  it  the  places  to 
which  they  must  be  adjacent,  to  insure  that  liabi- 
lity. Houses,  gardens,  or  grounds  must  adjoin  a 
street,  a  square,  a  pubUo  place,  lane,  or  a  passage. 
It  was  contended  for  the  oommissioners  that  this 
power  applied  to  every  part  of  the  excepted  ground, 
and  that  whatever  its  condition,  even  were  it  a 
road,  it  was  a  street  in  the  sense  of  the  statutei 
He  was  of  opinion  that  that  was  not  the  true 
interpetration  of  the  Act.  The  ground  must 
adjoin  a  street,  fta  If,  therefore,  it  had  been 
diluted  that  the  suspenders'  ground  was  adjacent 
to  a  street,  he  thoueht  the  magistrates  would 
have  been  without  their  jurisdiction,  and  that 
their  jud^ent  would  have  been  bad  ;  bat  here  it 
was  not  aLsputed  that  the  subject  was  adjacent  to 
a  street.  It  did  not  matter  whether  it  was  then 
built,  or  now  built.  It  was  said  in  the  opening 
argument  of  Mr  Clark  that- this  Hill  Street  was 
excepted,  because  it  was  not  then  built  on,  and 
that  this  was  bhanfled  now  ;  but  it  being  admitted 
that  Hill  Street  adjoined,  it  came  within  the  very 
description  in  the  33d  section.  The  commiaBionerB 
were  entitled  to  exercise  their  discretion,  and  un- 
less they  went  Cffresiously  wrong  the  Court  could 
not  interfere  with  them.  If  it  had  been  disputed 
that  Hill  Street  was  a  street,  in  the  sense  of  the 
statute^  it  would  have  raised  a  different  question. 
The  whole  question,  therefore,  was  this— Hill 
Street  being  a  street,  was  it  taken  out  of  the  cate- 
ffoiy  hj  section  124?  He  thought  with  Lord 
Cuniehill  it  was  quite  clear  that  the  124th  section 
did  not  in  the  least  interfere  with  the  33d  section, 
and  that  therefore  the  judgment  of  the  magistrates 
was  rifiht  and  final 

Lord  Ardmiulan  said  that  the  83d  section 
sufficiently  supported  the  whole  claim  made  by 
the  commissionerB.  The  words  were  wide  and 
oomprehensive.  The  suspenders'  property  ad- 
joined one  of  the  streets  of  the  town,  and  was 
therefore  liable,  unless  section  124  had  the  effect 
of  relieving  the  proprietors  in  that  street  He 
did  not  think  it  had.  That  section  was  intended 
to  affect  not  the  inddenoe  but  the  application  of 
the  revenue.  It  left  untouched  the  whole  matters 
of  the  Act  except  the  fund  whid^  when  collected 
by  the  commissioners,  was  separated  in  its  ap^- 
oation.  The  whole  fund  was  to  be  payable  to  and 
leviable  by  the  commissioners,  and  tiiey,  having 
collected  it,  were  to  apply  it  in  kee|»ng  in  repair 
the  thoroughfares,  excepting,  among  others,  Hill 
Street ;  but  the  J[Murts  so  excepted  were  not  ex- 
cepted from  the  mcidence  of  the  statute^  nor  ex- 
o^yted  from  the  jurisdiction  of  the  commissionerB. 
Now,  there^  could  be  no  exception  beyond  what 
was  the  obligation  of  the  road  trustees.  When  a 
road  became  a  street,  in  whatever  way,  the  obli- 
gation of  the  trustees  to  Tnn.iwtr*ii^  it  as  a  road  was 
seriously  affected.  Nothing  could  be  plainer  than 
that  the  road  trustees  had  no  liabihty  to  pava 
Thus,  iHien  the  commissioners  called  on  the  sus- 
penders to  pave,  they  were  calling  on  them  to  do 
[whic'  **  '  •      -  .        - 


somethinff  which  the  road  trustees  were  not  bound 
to  do,  and  therefore  they  were  in  the  veiy  posi- 
tion contemplated  for  enforcing  the  proyisions  of 
the  33d  section.  He  was  therefore  quite  cleariy 
of  opinion  that  the  magistrates  were  n^i  in  their 
decision. 
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Agent  for  SuBpenders — Andrew  Fleming,  S.S.O. 
Agents  for  CommiiwionCTB  of  Police— M'Ewen  & 
Gaimeni,  W.S. 

Thursday^  Feb.  21. 

SECOND  DIVISION. 

M.P.— MONTEATH  DOUGLAS'  TRUSTEES  V. 

DOUGLAS  AND  OTHEBS. 
Pfooen —  M^iUipkpomding — Executor — Hes  JucU- 
eaia.    A  ciaimiuit  in  a  multiplepoinding  was 
m/oro  ranked  and  preferred  in  terms  of  her 
dinm  ;  bat  did  not  for  some  years  enforce  the 
decree^      After  her  death  her  executor  was 
listed  and  moved  for  decree  of  new  in  his 
favour.    This  was  opposed  hv  another  claim- 
ant in  respect  of  an  alleged  change  of  drcum- 
stonoes.      HMf    that   the   finiu    decree   in 
favour  of  the  claimant  could  not  be  gone  back 
upon  and  decree  pronounced  of  new. 
In  this  multiplepoinding,  the  Lord  Ordinarjr 
in  18G2  sustained  the  claim  of  Miss  Margaretta 
Monteath,  one  of  the  claimants,  "no  objections 
thereto  being  stated,"  and  decerned  and  granted 
wanant  to,  authorised  and  ordained  the  trustees, 
the  raisers,   to  make  payment  thereof  to   her. 
This  decree  was  pronounced  tn  faro,  and  became 
final,  but  was  not  enforced  during  Miss  Monteath's 
fife.    She  died  in  1865,  leaving  a  will  whereby  Mr 
John  Spark  was  nominated  her  sole  executor. 

Mr  Spark,  having  made  up  his  title,  moved  the 
Lord  Ordinary  to  sist  him  as  a  party  to  the  process, 
and  to  pronounce  decree  of  new  in  his  favour  as 
executor  of  Miss  Monteath.  The  motion  for 
decree  was  opposed  by  Mr  Donald  Lindsav, 
radidal  factor  on  the  trust  estate  of  Mr  Archibald 
booj^  Monteath,  on  the  ground  that  since  1862 
it  hM.  become  doubtful  wh^her  the  fund  in  medio 
would  be  sufficient  to  pay  all  the  claims  upon  it. 

The  Lord  Ordinary  (Jerviswoode)  sifted  Mr 
Spark,  but  refused  the  motion  quoad  ultra. 
Mr  Spark  reclaimed. 

The  Court  unanimously  recalled  the  interlocutor 
of  the  Lord  Ordinary,  and  pronounced  decree  of 
new  in  favour  of  Mr  Spark  as  executor  of  Miss 
Monteath.  They  could  not  go  back  on  the  inter- 
locutor of  1862,  which  was  not  only  a  decree  of 
Reference,  but  also  for  payment,  and  pronounced 
«  faro.  It  was  ret  judicata.  When  the  parties 
to  the  action  allowed  that  decree  to  be  pronounced 
and  to  become  final  they  took  their  chance  of  the 
consequences.  If  it  should  now  turn  out  that 
tiiey  nave  undertaken  too  great  a  risk  the  result 
miAt  be  unfortunate  but  it  was  unavoidable. 

Counsel  for  Reclaimer — Mr  Burnet.  Agents — 
lindsay  ft  Paterson,  W.S. 

Counsel  for  Respondent — Mr  Adam.  Agents — 
lindsay,  Howe,  &  Co.,  W.S. 

ANDERSONS  V.  ROBERTSONS  TRUSTEES 
AND  MURDOCH. 
Deed—JDeUvery.    A  disposition  of  heritage  held 
ineffeetuaf  in  respect  it  had  not  been  delivered 
by  tiie  granter,  but  retained  by  him  in  his 
own  custody. 
This  is  an  action  to  have  it  declared  that  a  deed 
executed  by  the  late  Andrew  Robertson,  some- 
time residing  in  Pitt  Street,  Portobello,  in  1866, 
by  which  he  conveyed  certain  house  property  there 
in  favour  of  bii  illegitimate  daughter,  the  pursuer, 
in  liferent,  and  her  children  in  fee,  was  a  valid  con- 
veyance.    The  deed  had  not  been  delivered,  and 


was  found  at  Robertson's  death  in  his  repositories. 
He  also  left  a  testamentary  Writing,  leavins  his 
property  to  trustees,  which  contains  inter  cukt  a 
declaration  holograph  of  him  in  the  following 
terms  :— *'  1856.  Elisbeth  Robertson  or  Anderson 
has  got  No.  5th  house  in  James  Street,  in  Porto- 
bello, with  charter  ;"  which  the  pursuer  says  refers 
to  the  conv^ance  of  1866  in  favour  of  herself  and 
children.  The  pursuer  maintains  that  Robert- 
son the  granter  of  the  deed*  held  it  for  her  behoof 
and  that  of  her  cbildrfin,  and  she  makes  the  f ol' 
lowing  averments : — 

**  On  or  about  4th  March  1854,  ^«  said  Andrew 
Robertson  executed  a  inorOs  cauaa  disposition, 
whereby  he  conveyed  the  piece  of  ground  described 
in  the  summons  to  the  pursuer,  Mrs  Anderson,  in 
liferent,  and  her  children  in  fee.  After  the  execu- 
tion of  this  deed,  the  said  Andrew  Robertson  re- 
solved to  give  the  pursuers  an  immediate  right  to 
the  said  subjects,  and  gave  the  necessary  instruc- 
tions to  his  agents,  Messrs  Mackenzie  &  Baillie, 
Writen  to  the  Si^et  in  Edinburgh,  for  having 
this  done.  Accoraingly,  in  terms  of  tbaae  in- 
structions, Messrs  Mackenzie  &  Baillie  prepared 
a  disposition  of  the  said  subjects  in  favour  of  the 
pursuers,  which  was  executed  by  the  said  Andrew 
Robertson  on  16th  February  1866. 

**  The  fact  that  he  had  executed  the  said  dispo- 
sition was  communicated  to  the  punuer,  Mn 
Anderson,  and  a  list  of  the  fixtures  in  the  house 
was  handed  to  her  by  the  said  Andrew  Robertson, 
who,  atthattimeandfrequentlv  afterwards,  told  her 
that  the  property  belonged  to  ner,  and  that  nobody 
could  deprive  her  thereof.  The  disposition  was 
held  b^  tne  deceased  Andrew  Robertson  from  the 
execution  thereof  until  the  time  of  his  death  on 
behalf  of  the  pursuers,  Mrs  Anderson  and  her  said 
children,  and  was  acted  on,  both  by  him  and  Mrs 
Anderson  and  her  family,  as  giving  them  right  to 
the  said  subjects.  Mrs  Anderson  exercised  various 
acts  of  possession  and  ownership,  and  was  re- 
garded and  recognised  after  the  execution  of  the 
said  disposition  as  proprietor  of  the  said  subjects, 
and  the  same  were  dealt  with  as  her  property,  as 
Sifter  mentioned. 

She  then  goes  to  say  that  from  the  term  of  entry 
specified  in  the  disposition  the  subjects  were  let 
by  the  deceased  in  the  pursuer's  name,  and  that 
her  name  was  entered  in  the  books  of  the  superior 
as  proprietor,  and  that  after  1869  her  name  was 
entered  in  the  books  of  the  assessor  of  the  buiv;h 
as  proprietor    at  the  request  of  Robertson,  who 
also  insured  the  premises  against  fire  in  her  name. 
The   Lord   Ordinary  (Jerviswoode)   allowed  a 
proof,  and  afterwards  gave  effect  to  a  plea  main- 
tained for  the  defenders  the  heir-at-law  and  trus- 
tees of  l^e  deceased,  to  the  eflect  that  the  deed  was 
invalid  by  reason  of  its  non-deliveiry. 
The  pursuers  reclaimed. 
Pattison  and  Strachan  for  them. 
GiFFORD  and  Scott  in  answer. 
At  advising, 

The  Lord  Jubticis-Clbrk  said  that  the  grantee 
in  the  present  disposition  was  not  in  pupillarity  or 
minority.  She  was  a  married  woman,  and  the 
proper  custodier  of  all  deeds  for  her  was  her  hus- 
band. The  averment  of  the  pnrsnen  was  that 
Robortson,  the  sranter  of  this  deed,  deliberately 
changed  his  mincT,  and,  instead  of  a  mortie  cauaa 
deed  conveying  the  property  to  Mrs  Anderson,  he 
executed  a  dmd  to  have  the  effect  of  giving  her 
an  immediate  interest  in  the  property  with  entry 
at  Whitsunday  1866.  Admittedly  this  deed  was 
never  delivered,  but  remained  in  the  custody  of 
the  granter  nntU  his  death.     It  had  no  clause  dis- 
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pensing  with  delivery,  no  clause  giving  any  other 
effect  to  the  deed  than  was  usual  in  a  deed  of 
conveyance  inier  vivos,  and  the  deed  remaininff  in 
his  hands,  there  was  no  authority  for  holding 
that  any  mode  of  dealing  with  the  property  could 
have  the  effect  of  converting  this  uudehvered  deed 
into  a  delivered  deed.  Deeds  might,  in  some 
cases,  receive  effect  without  delivery — {I)  where 
they  did  not  require  delivery,  and  (2)  where  re- 
maining in  the  nands  of  the  granter,  or  his  cus- 
todier for  him,  they  were  held  to  be  in  siich 
custody  for  behoof  of  the  grantee.  Where  the 
granter  may  retain  the  deed,  the  authorities  go 
this  length,  that  where  he  is  tiie  natural  custodier 
for  the  grantee  the  deed  may  be  held  to  receive 
effect,  as  deeds  held  by  the  head  of  a  family  for 
his  wife  and  minor  children.  But  the  present 
was  not  a  case  of  that  sort,  and  facts  and  cir- 
cumstances were  quite  insufficient  to  enable  the 
pursuers  to  found  on  this  as  a  delivered  deed. 

The  other  Judges  concurred,  and  the  Lord  Ordi- 
nary^s  interlocutor  was  therefore  adhered  to. 

Agent  for  Pursuers — James  Paris,  S.S.C. 

Agents  for  Defenders— Watt  &  Marwick,  8.S.C., 
and  Alex.  Gifford,  S.S.C. 


Thursday,  Feb.  21. 
SECOND   DIVISION. 

CAMERON  V.  ROBERTSON  AND  OTHERS. 
Landlord  and  Tenant — Removing — Title  to  Sue.    A 
warrant  of  ejection  granted  by  a  Sheriff  re- 
'duced  in  respect  the  petitioners  for  it  had  no 
title  to  sue,  not  being  either  proprietors  or 
lessees  of  the  snbjecte.      Question  whether 
tenants  under  an  alleged  verbal  lease  can  pur- 
sue a  removing. 
This  was  an  action  of  reduction  and  damages 
brought  by  the  occupant  of  a  croft  on  the  farms  of 
Corpach  and  Banavie,   which  form  part  of  the 
estate  of  Lochiel.      Reduction  was  sought  of  a 
summary  warrant  of  ejectment  pronouncMl  by  the 
Sheriff-Substitute  of  Ai^leshire,   and    damaces 
were  also  claimed,  the  decree  of  ejectment  havmg 
been  put  in  force.     The  defenders,  at  whose  in- 
stance the  decree  of  ejectment  was  obtained,  set 
forth  that  they  are  a  committee  of  crofters  on 
Corpach  and  Bianavia     According  to  tiieir  state- 
ment, each  crofter  has  his  own  separate  portidn  of 
arable  land,  while  the  hill  part  of  the  farms  is 
grazed  by  their  young  cattle  in  common.     These 
possessions  are    held  from   year  to  year,      llie 
pursuer  has  possessed  a  croft  since  1847,  free  of 
rent,  in  consideration  of  acting  as  cowherd  for  the 
crofters,  for  which  he  also  received  a  shiUiDg  a 

SAr  from  each  crofter  who  had  cattle  on  the  hill, 
e  was  en^nged  hj  the  committee  of  crofters. 
The  crofterr  committee,  in  spring  1866,  resolved 
to  dismiss  him,  and  aocordinely  one  of  their  num- 
ber intimated  to  him  on  the  3d  April  that  he 
would  not  be  required  as  cowherd  after  Whitsun- 
day, and  that  he  would  then  require  to  remove 
from  the  croft.  On  Ist  June  they  prosented  a 
petition  to  the  Sheriff  for  a  warrant  for  his  sum- 
mary ejection,  which  tiie  Sheriff,  in  absence, 
granted. 

The  Lord  Ordinary  (Barcaple)  reduced  the  de- 
cree complained  of,  on  the  ground  that  the  defen- 
ders, assuming  them  to  represent  the  whole 
crofters,  had  no  title  to  eject  tne  pursuer.  It  did 
not  appear,  on  their  own  statement,  that  they 
were  tenants  in  common  of  the  pursuer's  croft, 


and  in  possession  of  it  through  him.  The  arrange- 
ment by  which  a  cowherd  was  to  occupy  a  croft 
rent  free  was  an  accommodation  to  we  other 
erofters,  but  was  also  for  the  benefit  of  the  land- 
lord, as  enabling  him  to  let  the  other  crofts  to  ad- 
vantage. When  the  notice  was  given,  the  crofters 
had  clearly  no  control  over  the  occupation  of  the 
pursuer's  croft  for  the  following  year.  It  might 
DC  that  when  they  took  their  crofts  for  that  year, 
by  tacit  relocation  or  otherwise,  they  were  entitled 
to  rely  upon  the  landlord  coQtinuiDff  to  ^ve  them 
the  beneht  of  a  cowherd  being  kept  by  him  in  pos- 
session of  of  a  croft  rent  free,  to  give  them  his  ser- 
vices for  a  small  f e&  But  that  would  be  only  a 
claim  against  the  landlord,  and  not  a  right  in  the 
special  subject  entitling  them  to  eject  the  pursuer. 

The  defenders  reclaimed. 

Trayner  (Clark  with  him)  was  heard  for  the 
reclaimers. 

Watson  and  Rhikd,  for  the  pursuer,  were  not 
called  on. 

At  advising. 

The  Lord  Jcjstice-Clkrk  said  he  had  no' doubt. 
It  was  by  no  means  clear  whether,  in  any  circum- 
stances, tenants  under  a  verbal  lease  could  pursue 
a  summary  removing.  No  authoritv  had  been 
produced  to  show  tms.  But  here  the  defenders 
were  not  tenants  at  all  of  the  pursuer's  croft.  They 
had  no  written  lease  of  it,  nor  had  they  possession 
of  it  under  a  verbal  lease  ;  and  there  could  be  no 
verbal  lease  without  possession.  The  only  person 
who  could  have  le^^y  ejected  the  pursuer  was  Mr 
Cameron  of  Lochiel,  the  proprietor.  The  general 
body  of  crofters  had  a  penect  risht  to  prevent  the 
pursuer  from  taking  charge  of  their  cattie  any 
longer ;  but  they  had  none  to  eject  him  from  his 
orolt. 

The  other  Judges  concurred. 

The  interlocutor  of  the  Lord  Ordinary  was  there- 
fore adhered  to. 

Agents  for  Pursuer — ^D.  Crawford  and  J.  Y. 
Guthrie,  S.S.C. 

Agent  for  Defenders— W.  MitcheU,  S.S.C. 


Saturday,  Feb.  23. 
FIRST   DIVISION. 

GORDON  V.  SCOTTISH  NORTH-EASTERN 
RAILWAY. 
Process,    A  case  having  been  transmitted  to  the 
Inner  House  by  notice  of  trial,,  warrant  for 
its  retransmission  granted,  the  pursuer  being 
desirous  to  move  the  Lord  Ordinary  to  fix  a 
day  for  trial  before  himself. 
In  this  case  the  defenders  had  given  notice  of 
trial  for  the  sittings  which  had  the  effect  of  trans- 
ferring the  case  to  the  Inner  House.     The  pursuer 
now  wished   to   move  the   Lord  Ordinaiy  to  fix 
a  day  for  trial  before  himself  in  the  Outer  House, 
but  he  could  not  do  so  as  the  process  was  not  in 
the  Outer  House.     He  therefore  moved  the  Court 
to  order  the  transmission  of  the  process  to  the 
Outer  House. 

The  defenders  objected,  but  the  Court,  foUowinff 
the  case  of  Taylor  in  1859  (unreported),  granted 
warrant  to  re-transmit  the  process  to  the  Outer 
House. 

CounselforPursuer— MrH.  J.  Monereiffl  Agent 
— .<£neas  MacBean,  W.S. 

Counsel  for  Defenders — Mr  Bimie  and  Mr  Adier. 
Agents^James  Webster,  S.S.C.,  and  John  Henry, 
S.S.C. 
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DENNEL  V.  BMELLIE. 

Faculty  z-Reterved  Power  ^  Informal  Will  A 
fekther  purchased  a  property  and  took  the 
title  to  tiimaelf  and  hiis  wife  in  conjunct  fee 
and  liferent  and  to  their  children  in  fee,  re- 
serving power  tohimaelf  to  sell  or  burden  either 
oneDonsty  or  gratnitooaly.  Before  Jiis  death 
he  execnted  an  informal  holograph  will,  in 
which  he  said,  "that  if  my  son  Hendrie 
wiah^  he  will  get  tiie  property  at  £160 
sterling."  Held,  that  this  was  a  privily 
of  option  that  the  father  could  confer  under  his 
reserved  power,  and  that  he  had  validly  done 
so.  Question,  whether  it  was  a  revocation  of 
the  original  destinatioa. 

Robert  SmeUie,  grocer  in  Edinburgh,  died  in 
1847.  During  his  hfetime  he  acquire  two  small 
properties,  one  in  Ganongate  and  the  other  at 
Decnmont.  The  title  to  the  former  was  taken  ' '  to 
aud  in  favour  of  the  said  Robert  Smeilie  and  Ann 
Hayr  his  wife,  in  conjunct  fee  and  liferent,  and  to 
the  survivor  of  them  in  liferent,  and  to  the  child- 
ren procreated  or  to  be  procreated  of  the  marriage 
between  the  said  Robert  Smeilie  and  Ann  Hay, 
e(}iially  among  them  in  fee,  and  their  heirs  and 
duponees  whomsoever  heritably  and  irredeemably, 
all  and  whole,  &o.  .  .  .  Declaring  also,  that 
notwithstanding  the  above  written  destination  it 
shall  be  lawful  to,  and  in  the  power  of,  the  said 
Bobert  Smeilie,  at  any  time  during  his  life,  to 
aell,  alienate,  burden,  or  otherwise  dispose  of  the 
said  subjects  at  pleasure,  and  that  either  onerously 
or  gratmtousl]^.  The  title  to  the  other  property 
was  "to  and  in  favour  of  the  said  Robert  Smeilie 
and  Ann  Hay  or  SmeUie,  his  spouse,  in  conjunct 
fee  and  liferent,  for  her  liferent  use  allenarly,  and 
to  the  children  of  the  marriage  between  the  said 
Robert  Smeilie  and  Ann  Hay  or  Smeilie,  eoually 
between  them,  share  and  share  alike,  in  fee,  herit- 
ably and  irredeemably,  all  and  whole,  &c.  .  .  . 
Bat  reserving  always  mil  power,  faculty,  and  liberty 
to  the  said  Robert  SmeUie,  at  any  time  of  his  life, 
and  without  consent  of  the  said  Ann  Hay  or 
SmelUe,  his  wife,  or  of  their  said  chUdren,  to  sell, 
burden,  wadset,  or  affect  with  debt^  and  even 
gratuitously  dispone  the  subjects  before  disponed, 
and  generally  to  do  everything  thereanent  as  if  he 
was  absolute  fiar  of  the  same.^ 

On  16th  Feb.  1846,  Robert  SmeUie  executed  the 
f oU()wing  holograph  wiU  :-— 

"Pebru«rvl6,  1846. 

"  Know  aU  men  by  this  present,  that  I,  Robert 
SmeUie,  make  out  my  last  wiU  in  favour  of  my 
wife  and  chUdren,  of  my  eritabel  and  aU  moveble 
property  belonging  to  me.  My  wife  is  to  have  the 
rents  and  intres  of  aU  her  lifetime  for  her  suport, 
the  above  is  to  be  davided  equally  amongst 
our  saven  children  at  her  death — that  is,  Jean, 
Hendrie,  James,  John,  Thomas,  Elizabeth,  and 
Janet  Smelliee,  and  I  reserve  to  Marie  Ann  Elirk- 
wood  the  eight-days  cloke  that  belonged  formerly 
to  her  father ;  and  I  farther  aloe,  that  if  my  son 
Hendrie  wishes,  he  wUl  get  the  Cannongat  pro- 
perty at  one  hundred  and  sixty  pounds  sterhen  ; 
and  my  son  John  wiU  get  my  property  at  Dech- 
mount  for  one  hundred  pounds  sterling,  if  not 
agreabel  and  now  of  the  rest  of  the  f emUe  wUl 
tiULe  at  the  above  rates,  the  must  be  sold  and  the 
monie  equaUie  divided,  and  what  eich  one  is  got 
from  me  will  be  kept'of  there  part,  that  is  CMh 
given  or  owen ;  the  above  is  my  wish. 

(Signed)        '  *  Robxrt  Smxllib.  " 

Mr  Smeilie  was  survived  by  his  wife,  and  there 


were  six  children,  who  either  survived  him,  or,  hav- 
ing predeoeased  him,  left  chUdren  who  represented 
theoL  ^The  pursuer  was  married  to  the  only  chUd 
of  Smellie's  eldest  daughter,  and  claimed  to  be 
entitled  under  the  desti^tions  in  the  titles  to  one- 
sixth  share  of  the  properties  in  virtue  of  Ids  Jus 
mariti,  and  as  administrator  in  law  to  his  pupil 
chUd,  his  wife  havine  died  in  1861. 

On  the  father's  ckath  his  eldest  son,  the  de- 
fender, exercised  the  option  conferred  on  him  by 
making  up  titles  to  the  Canonffate  property,  and 
entered  on  possession  of  it.  He  cuew  the  rents  from 
his  mother^s  death  in  1857  until  the  present  action 
was  raised  in  1864.  The  rents  of  Dechmont  were 
divided  among  the  famUy,  with  the  exception  of 
the  share  in  whidh  the  pursuer  was  interested, 
which  was  retained  in  respect  of  advances  aUe«;ed 
to  have  been  made  by  Smeilie  to  his  eldest 
daughter  during  his  life. 

The  pursuer  now  raised  this  action  of  count  and 
reckoning  in  regard  to  the  sixth  share  of  the  rents 
of  both  propemes  to  whidi  he  aUeged  he  had 
right.  He  pleaded  that  '*the  said  document  can- 
not have  the  effect  of  revoking  the  destination  in 
the  titie-deeds  set  forth  in  tuticle  second,  or  of 
conveying  the  subjects  destined  in  said  title-deeds 
to  the  defender,  or  of  conferring  upon  him  the 
power  or  option  of  taking  said  subjects,  or  any 
other  effect  whatever."  The  defender,  on  the 
other  hand,  pleaded  that  **  the  said  last  wiU  or 
settlement  of  Robert  Smeilie  constitutes  a  vaUd 
exercise  of  the  powers  reserved  to  him  by  the  said 
dispositions  ;  and  by  the  said  wiU  or  settlement  he 
effectuaUy  revoked  the  destinations  of  the  fee  of 
the  said  properties  in  favour  of  the  children  of  the 
said  marriaee  by  the  said  dispositions." 

The  Lord  Ordinary  (Jerviswoode)  found  that 
the  holograph  wUl  alx>ve  referred  to  was  valid  and 
sufficient  in  law  to  operate  as  an  exercise  of  the 
powers  reserved  in  tne  titles.  He  therefore  sus- 
tained the  defender's  plea  above  ouoted,  and  re- 
peUed  that  of  the  pursuer.     The  following  is  his 

* '  Note.  — This  case,  which  relates  to  property  which 
is  apparently  of  no  ver]^  great  pecuniary  value,  in- 
volves questions  of  considerable  nicety.  The  Lord 
Ordinary  is,  however,  of  opinion,  on  the  authority 
of  the  doctrine  fuUy  recognised  in  the  case  of 
Leith  V.  Leith,  6th  June  1848|  and  which  was  again 
mooted  and  considered,  though  not  expressly  oealt 
with  in  the  decision  in  the  case  ot  Purvis  v, 
Purvis'  Executors,  2dd  March  1861,  that  the 
holograph  writing  set  forth  in  statement  three  of 
the  revised  defences,  and  which  is  itself  now  pro- 
duced in  process,  is  sufficient  in  its  terms,  being 
holograph  of  the  ^auter,  to  operate  as  a  revoca- 
tion of  the  destination  contained  in  the  disposition 
of  18d5,  and  must  to  that  extent  have  effect  ac- 
corded to  it  here.  The  Lord  Ordinary  does  not  feel 
himself  in  a  position  to  go  farther  here  in  the 
matter  of  judgment  at  present ;  but  as  the 
defender  admit^  as  the  Lord  Ordinary  under- 
stands, that  he  must  account  to  the  pursuers  to 
some  extent,  and  does  not  deny  his  liaoiJity  so  to 
do,  in  respect  of  his  intromissions  with  the  rente 
of  the  Dechmont  property,  the  Lord  Ordinary  has 
appointed  an  account  of  these  to  be  lodged  with  a 
view  to  further  the  procedure." 

The  pursuer  reclaimed. 

Orr  Patsrson  for  him  aigued— The  holograph 
wiU  is  ineffectual  to  alter  the  destination  or  to  re- 
voke it,  uid  the  pursuer  is  entitied  to  the  rents 
prior  to  Whitsunday  1861  in  virtue  of  his  jus  ma- 
riU,  and  since  tiiat  dato  as  administrator  in  law  of 
his  pupfl  child.  He  cited  Leith  v.  Leith,  6th 
June  1848,  10  D.,   1206  (Lord  Ivory's  opinion)  ; 
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Parvee  v.  Purves'  Executors,  23d  Maroh  1861,  23 
D.  812;  1  Boss'  L.  0.,  615. 

GiFFORD  and  Balfoctb  for  the  defender  replied 
->The  subjects  were  purchased  by  SmeUie,  and 
the  destination  was  taken  as  it  is  by  him.  He 
might  hate  drawn  his  pen  through  it  in  so  far  as  it 
favoured  his  children.  The  hofoeraph  will  is  as 
eflfectual  a  revocation,  and  vacated  the  spea  8uece$- 
ehnis  which  the  children  had,  so  that  the  defender 
was  now  entitled  to  the  Ganongate  subjects  as  heir- 
atlaw.  They  cited  Balvaird,  5th  Dec.  1816,  F.  C. ; 
Ersk.,  3,  8,  36  ;  Bell's  Prina,  sec.  1954 ;  Menades' 
Lectures  (3d  ed.),  p.  697. 

At  advising, 

Lord  Cfrriehill — This  is  an  action  of  count 
and  reckoning.  The  pursuer  calls  on  the  defender 
to  count  and  reckon  for  the  rents  which  he  has 
intromitted  with,  of  two  properties  in  the  Canon- 
sate  uid  at  Dechmont  durmg  the  ijeriod  mentioned 
in  the  recoitL.  The  ground  on  wmch  that  demand 
is  made  b^  the  pursuer  is  that  a  certain  propor- 
tion— one  sixth  of  the  properties — belonged  to  the 
pursuer^s  wife,  when  she  was  alive  in  liferent,  and 
now  belong  to  his  pupil  child  in  fee,  but  the 
subject  which  is  now  claimed  is  the  rents  during 
that  period.  The  pursuer  says  that  the  pupil  is 
one  of  the  heirs  of  investiture  of  these  subjects, 
that  investiture  being  the  title  by  which  the 
late  Robert  Smellie  obtained  the  properties. 
The  defence  is  that  the  destination  has  been 
altered  or  revoked,  or,  in  another  view,  that 
a  faculty  in  the  deed  has  been  exercised.  That 
is  said  to  have  the  effect  of  doing  away  with 
the  destination  and  giving  the  one  property 
to  the  eldest  son,  and  the  other  to  a  younger 
son  on  certain  conditions,  and  of  destroy- 
ing the  right  of  this  pursuer's  son  as  an  heir 
of  provision.  If  I  found  it  necessary  to  de- 
cide the  very  nice  and  difficult  questions  which 
were  argued  to  us  yesterday  before  I  reached  a 
conclusion,  I  would  not  be  prepared  to  do  so  with- 
out further  consideration  ;  out  I  think  it  is  not  ne- 
cessary to  decide  these  questions  in  the  present 
action.  As  to  the  Oanonffate  property,  the  de- 
fender admits  that  he  has  drawn  the  rents,  but  he 
says  he  has  done  so  as  proprietor  of  the  subjects  ; 
and  he  has  produced  an  infeftment  in  his  favour, 
proceeding  on  a  precept  of  clare  constat  by  the 
superior.  That  infeftment  has  never  been  chal- 
lenfi^ed.  Whether  or  not  there  are  grounds  for 
chulenging  it,  they  cannot  be  competently  ur^ed 
in  this  process  ;  and  so  long  as  that  feudal  title 
remains  unchallen^;ed,  we  must  give  effect  to  it  in 
a  petitoiT  action  for  the  rents.  Accordingly,  the 
defenders  eighth  plea-in-law  is— *' At  all  events, 
the  pursuer  cannot  in  anv  view  maintain  action 
for,  or  recover  any  part  of,  the  said  rents  while 
the  defender's  absolute  and  unlimited  title  to  the 
said  Canongato  property  stands  unreduced."  In 
my  opinion  that  plea  is  well  founded.  I  therefore 
tlunk  the  defender  is  entitled  to  dbsolvUor  in  so 
far  as  the  demand  is  made  for  the  rents  of  that 
prcqperty.  In  regard  to  the  rents  of  the  Dechmont 
property  there  is  a  difference,  there  being  no  sudi 
defence,  but  the  defender  is  willing  to  account  for 
them. 

Lord  DsAs — I  should  be  very  olad  to  get  quit 
of  any  other  question  in  this  case  Dy  taking  your 
Lordship*s  view,  but  I  am  sorry  to  say  Uiat  I 
cannot  do  so.  I  cannot  hold  that  the  8th  plea  is 
a  sufficient  defence.  I  don't  think  reduction  is 
necessary.  Suppomng  the  destination  under  the 
former  deedtoremain  entire,  that  would  not  prev^t 
the  heir-at-law  from  serving  or  makin^gup  his  title, 
because  it  would  be  held  Uiat  that  title  was  to  be 


used  in  aid  of  the  subsisting  destination.  It  is  ac- 
cordingly not  pretended  that  he  made  up  lus  title 
on  the  footing  that  the  property  belon^^  to  him 
as  his  father'sheir-at-law.  What  he  says  is  thatthis 
will  which  his  father  left  had  the  effeot  of  revok- 
ing the  prior  destination,  and  of  bringing  him  in- 
to the  position  of  heir-at-law,  a  position  which  he 
would  not  otherwise  have  occupied.  But  suppose 
we  are  driven  to  consider  the  effect  of  that  writ- 
ing. The  first  thins  we  have  to  do  is  to  make  up 
our  minds  as  to  what  is  really  ite  import,  more 
particularly  as  regards  the  Canongato  property. 
Kow,  1  thmk  ite  import  is  simply  this,  that  under 
his  reserved  power  in  the  destination,  Mr  Smellie 
stipulates  that  his  son  Henry  shall  have  an  option 
to  take  the  Canongato  property  at  the  price  of  £160. 
That  seems  to  me  to  leave  the  destination  as  it  was. 
The  title  would  still  fall  to  be  made  up  by  the 
heirs  of  provision,  but  they  would  be  under  an 
obligation  to  sell  to  Henry,  the  defender,  for  £160. 
I  am  not  prepared  to  say  that  that  was  a  stipula- 
tion which  Mr  Smellie  liad  not  the  power  to  make 
under  the  reserved  power.  I  think  he  had  the 
power  to  make  it  without  revoking  the  destination, 
and  I  cannot  hold  that  he  has  revoked  it.  The 
same  observations  apply  to  the  Dechmont  property 
as  far  as  regards  the  option.  WeU,  that  ex- 
hauste  the  import  of  the  writing  except  that 
it  also  says  that  if  the  option  is  not  exercised  by 
Henrv  or  any  other  member  of  the  family  there 
is  to  be  a  sale.  I  don't  look  upon  that  as  a  stipu- 
lation that  there  must  be  a  ssle,  and  it  does  not 
raise  the  question  whether  Mr  Smellie  had  the 
power  to  make  it  I  think,  when  he  says,  in  his 
own  way,  that  the  properties  *'  must  be  sold,"  all 
he  meant  was  that  if  the  option  was  not  to  be  ex- 
ercised there  was  no  help  for  it,  and  there  must  be 
a  sale  in  order  to  a  division.  The  properties  might 
no  doubt  have  been  held  jnv  tndiviso,  but  he 
looked  upon  it  as  a  reasonable  thing  to  sell  them. 
All  he  does  is  to  give  an  option,  and  as  I  must 
form  an  opinion  alK)ut  it  I  think  he  had  the  power 
to  do  so.  The  defender  has  exercised  his  option, 
and  of  course  it  follows  that  he  is  not  bound  to  pay 
the  rents.  In  regard  to  the  Dechmont  property, 
the  option  is  not  exercised,  and  the  defender  must 
account  for  the  rents,  but  this  he  concedes. 

Lord  AitDMiLLAN---I  have  arrived  at  the  same 
result.  The  question  argued  to  us  is  one  of 
extreme  nicety,  and  I  am  glad  to  be  relieved  of 
the  necessity  of  deciding  it.  It  was  whether  the 
holo^ph  writing  operates  as  a  revocation  of  the 
destinations.  I  am  not  prepared  to  sav  that  the 
defender's  argument  on  tnat  point  i»  ill  founded, 
but  I  am  not  now  prepared  to  say  more.  I  do  not 
wish  to  commit  myself  on  the  point.  There  is 
great  weicht  in  the  observation  tnat  the  property 
was  purchased  by  SmeUie  himself,  and  if  the 
persons  called  to  succeed  him  in  the  destinations 
had  not  been  his  children  my  difficulty  would  not 
have  been  so  great.  It  is  just  because  he  was 
their  father  that  I  have  so  much  difficulty.  But 
there  is  another  view  which  has  been  taken  by 
Lord  Deas,  and  which  occurred  to  myself  during 
the  argument.  It  appears  to  me  that  under  the 
reserved  power  Mr  Smellie  had  the  power  to 
engraft  on  the  original  destinations  the  privily 
of  option,  and  I  think  the  destinations  may  quite 
well  stand  so  qualiiied,  and  tiiat  we  do  not  need 
to  hold  that  there  was  an  absolute  revocation.  I 
would  rather  not  rest  my  opinion  on  the  question 
of  j^eading  as  to  reduction. 

The  defender  was  therefore  assoilzied  in  regard  to 
the  Canongato  property,  and  quoad  ultra  the  case 
was  remitted  to  the  Lord  Ordinary.     No  expenses 
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were  found  dne  to  either  party  nnce  the  date  of 
the  Lord  Ordinary^s  interlocator,  and  all  other 
ezpeiuKB  were  reserved. 
Agents  for  Putroer-J.  &  A.  Peddie,  W.S.' 
Agent  for  Defender— George  Cotton,  S.S.C. 


Saturday,  Feb.  23. 

FIRST  "division. 

DUNLOP'S  TBU8TEES  V.  ANSTRUTHEES. 
Irritancy  of  Contract  of  Oround'Afmttat—D^enee 
—Rekvaney.    Held  that  it  wKs  not  a  relevant 
defence  to  a  declarator  of  irritancy  of  a  con- 
tract of  groond-annoal,  that  the  superior  had 
not  given  the  vassal  possession  of  a  material 
part  of  the  subjects,  in  respect  that  merely 
xoonded  an  illiqaid  claim  of  dama^^. 
Ilns  was  an  action  of  declarator  of  irritancy  of 
s  contract  of  groand-annnal.    The  summons  con- 
cluded for  declarator  "  that  the  grQond-annual  or 
ysari^  gnmnd  rent  of  £68,  5e.  2d.  sterling,  after- 
mentioned,  payable  by  the  defender,  the  said  John 
Pulton  Anstmther,  and  his  heirs,  exeootors,  and 
saocessors,  in  the  lands  and  others  after  described, 
and  which  said  ground-annual  or  yearly  ground 
rent  it   was,  by  the  contract  of  ground-annual 
aftermentioned,  provided  and  declared,  should  be 
uplifted  and  taken  by  the  said  Elizabeth  Lyon 
Dunlop,  and  by  William  or  Willie  Duntop,  resid- 
ing ia  Port  G&sgow,  sister  of  the  said  Eaisabeth 
Lyon  Dunlop,  equally  between  them,  and  their  re- 

rbive  heirs  and  successors,  furth  of  and  from 
subjects  respectively  hereinafter  described, 
and  whcde  houses  and  buildings  erected,  or  to  be 
erected  thereon,  and  furth  of  any  part  or  portion 
thereof,  readiest,  rents,  maills,  and  duties  of  the 
same  has  fallen  into  arrear,  and  that  two  years' 
payments  thereof  (being  the  half-year's  ground 
rents  or  ground-annuals  due  respectively  at  the 
terms  of  Whitsunday  and  Martinmas  1863, 
and  Whitsunday  and  Martinmas  1864)  are  rest- 
ing-owing  and  unpaid,  and  that  thereby  the  irri- 
tancy speci6ed  and  provided  in  the  said  contract 
of  ground-annual  has  been  incurred;  and  that 
the  contract  of  ground-annual  before  referred  to, 
dated  tiie  18tdi  day  of  March  and  9th  day  of  April, 
both  in  the  year  1868,  entered  into  between  the 
said  William  or  Willie  Dunlop  for  herself,  and  as 
hetor,  commissioner,  and  attorney  for  the  said 
Miss  Elizabeth  Lyon  Dunlop,  her  sister,  conform 
to  factory  and  oopmussion  granted  by  the  said 
Elizabeth  Lyon  Dimlop  in  her  favour,  of  date  the 
ISth  d^  of  February  1857,  the  said  William  or 
WiUie  Dunlop  and  Elizabetii  Lyon  Dunlop,  beinff 
heritable  proprietors  of  the  subjects,  lands,  anS 
others  after  described ;  and  also  wiUi  the  special 
advice  and  conaentof  the  defender,  thesaidMrs  Mar- 
met  Adam  or  Anstmther,  spouse  of  the  said  John 
Folton  Anatruther,  as  therem  mentioned  of  the 
first  part,  and  the  said  John  Fulton  Anstmther  of 
theaeoond  i»ttTt,  with  all  that  has  followed  thereon, 
has  become  void  and  null ;  and  that  the  said  sub- 
jects, lands,  and  others,  and  whole  houses  and 
Duildings  thereon,  described  in  the  said  contract 
of  i^round  -  annual  as  follows — (Here  follows  de- 
scnptian  of  lands)— have  reverted  to,  and  do  now 
belong  to  the  pursuers,  trustees  foresaid  and  their 
foresaids,  sucoessors  of  the  said  Elizabeth  Lyon 
pankn  ioA  William  or  Willie  Dunlop,  in,  and  hav- 
ing lignt  to  the  said  contract  of  ground-annual  the 
said  groond-annnal  or  yeariy  ground-rent  sub- 
jects and  others  therein  mentioned  ;  and  that 
the  pnnraers,    tmstees  foresaid,   and  their  fore- 


saids may  enter  into  possession  of  the  said  sub- 
jects, lands  and  others,  and  iriiole  houses  and 
buildings  thereon,  and  dispose  thereof  at  plea- 
sure." There  were  also  conclusions  for  decree  of 
removing  and  for  expenses. 

The  defenders  pleswled,  inter  aUaj  **  The  pursuers 
having,  inter  o/ta,  wron^^fully  failed  to  put  the 
said  defender  into  possession  of  a  material  part  of 
the  subjects,  of  which  the  pursuers'  authors.  Miss 
William  or  Willie  Dunlop  and  Miss '  Elizabeth 
Lyon  Dunlop,  who  is  represented  by  the  pursuers, 
became,  under  the  contract  of  ground-annual 
libelled  on,  bound  to  give  the  said  ddEender  posses- 
sion, the  said  defends  is  not  bound  to  pay  to  the 
pursuers  the  ground-annual  specified  in  said  con- 
tract." 

The  Lord  Ordinary  ( Jerviswoode)  pronounced 
the  following  interlocutor  :-* 

**  Bdinburgh,  eth  March  1866.— The  Lord  Ordi- 
nary  having  heard  counsel,  and  made  avizandum^ 
and  considered  the  record,  productions,  and  whole 
^t)cess — Sustains  the  first  plea  in  law  stated  for 
the  pursuers ;  and,  in  respect  thereof,  finds,  de- 
clares, and  decerns  in  terms  of  the  first  conclusion 
of  the  summons ;  and,  before  answer  on  tiid  re- 
maining conclusions,  allows  the  defender  to  state, 
within  ten  days  from  the  date  hereof,  whether  or 
not  he  is  prepared  to  pur^ie  the  irritancy  r^erred 
to  in  the  said  first  conclusion  of  the  summons — ^re- 
serving meanwhile  all  questions  of  expenses. 

**OHARIiBS  BaILLDS. 

**  Note, — ^The  Lord  Ordinary  does  not  mean  to 
prejud^  in  any  respect  the  merits  of  the  ques- 
tion zwsed  in  the  action  of  damages  at  the  in- 
stance of  the  defender  a^;ainst  the  present  pur- 
suers. But  he  is  of  opinion  that  the  claim  for 
damages,  as  stated,  cannot  be  relevantly  pleaded 
against  the  demand  ol  the  pursuers  here  for  present 
payment  of  the  ground-annual,  as  sued  for. 

"C.  B." 

The  defenders  rediaimed.  Whan  the  reclaiming 
note  came  to  be  discussed,  the  irritancy  was 
purged  at  the  bar  by  payment  of  the  arrears  of 
ground-annual,  and  it  was  stated  Idiat  the  cause  of 
complaint  on  which  the  defender's  plea  was 
founded  had  been  removed.  It  became  necessar^^, 
however,  to  review  the  interiocutor  in  order  to  de' 
termine  the  question  of  expenses. 

Black  was  heard  for  the  defenders  and  re- 
claimers. 

GuTOKD  and  Gloao  for  the  porsuers. 

At  advising. 

Lord  ARDinLLAK — This  is  an  action  of  declarator 
of  irritancy  brought  to  enforce  a  f orfttture  of  a 
right  conferred  by  a  co&traot  of  ground-annual. 
The  contract  bears  that,  *'in  the  event  of  the  said 
ground-annual  or  yearly  ground-rent,  created  by 
the  said  contract  of  Rround-annual,  falling  into 
arrear,  and  two  years  payment  thereof  bemg  at 
any  time  resting-owing  and  tmpaid,  or  in  the  event 
of  the  said  Jolm  Fulton  Anstmther,  or  his  fore- 
saids, failine  to  erect  and  continually  to  maintain 
houses  and  mdldings  of  the  description  and  value 
provided  for  by  the  said  contract  of  gfbund-annuiU 
on  the  subjects  before  described,  or  to  keep  the 
said  houses  and  buildings  constantly  insured,  as 
idso  provided  for  in  the  said  contract  of  cround- 
annual,  tiien,  and  in  any  of  tiiese  cases,  9ie  said 
contract  of  cronnd  -  annual,  and  »11  following 
thereon,  should,  in  the  option  of  the  said  first 
party  and  their  foresaids,  oecome  tp«9  facto  void 
and  null,  and  the  said  subjects  should  revert  and 
belong  to  the  said  firet  parties  and  their  foresaids 
having  right  to  the  said  ground-annual  or  yearly 
ground-rent,  but  without  prejudice  to  the  said 
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Beoond  party  and  his  foresaids  pargiag  the  irritancy 
at  the  oar.''  Now  it  is  admitted  that  upwards  of 
two  years'  ffround-annual  had  fallen  into  arrear, 
and  that  a^nission  brings  into  play,  if  the  superior 
think  fit,  the  provision  of  the  contract,  it  was 
maintained  that  it  was  a  good  defence  that  the 
pursuers  having  failed  to  put  the  defender  into 

Sossesaion  of  a  material  part  of  the  subjects,  the 
efender  was  not  bound  to  pay  the  ground-annual 
I  am  of  opinion  that  that  plea,  as  an  answer  to  a 
demand  for  payment  of  ground-annual,  is  not  a 
good  defence,  because  the  claim  which  it  involves 
is  illiquid.  This  is  fixed  by  the  cases  of  Dun  v, 
Craig  (November  12,  1824,  3  S.  193)  and  Dods  v. 
Fortune  (February  4,  1854,  16  D.  478),  and  the 
rule  is  quite  settled.  If  this  had  been  a  suspension 
of  a  charge  for  payment  of  ground-annual,  the 
same  plea^  if  stated,  would  have  been  equally  un- 
founded. But  then  this  is  an  action  of  declarator 
of  irritancy.  I  do  not  think  that  the  nature  of 
such  an  action  is  that  it  is  merely  a  mode  of  com- 
pelling payment.  It  is  one  of  two  alternative  pro- 
ceedings which  a  superior  may  resort  to,  ana  its 
true  object  is  to  bring  the  contract  to  an  end. 
This  was  deliberately  considered  in  the  case  of  the 
Magistrates  of  Edinburgh  v,  Horsburgh  (May  16, 
1834,  12  S.  593),  in  which  Lord  Balgray  begins  his 
opinion  by  saying — **  I  had  persuaded  myself  that 
there  were  some  points  fixed  and  settled  in  the 
law  of  Scotland  beyond  the  power  of  challenge. 
Bat  I  find  I  have  been  mistaken  at  least  as  to  one 
of  these,  for  the  question  is  now  raised  whether  a 
superior  who  has  taken  a  declarator  of  tinsel  of 
the  feu  can  also  demand  arrears  of  feu-duty  from 
the  vassal.  It  was  the  opinion  of  Lord  Justice- 
Clerk  Miller  that  he  could  not.  I  have  heard 
Lord  Justice-Clerk  Braxfield  and  Lord  Justice- 
Clerk  Rae  confirm  that  opinion,  and  after  these 
authorities,  especially  the  first,  who  was  one  of 
our  greatest  feudal  lawyers  in  modem  times,  I  am 
not  disposed  to  treat  the  matter  as  an  open  ques- 
tion or  one  upon  which  the  law  admits  of  change." 
Therefore,  I  think,  that  when  a  party  brings  an 
action  for  dedaiinff  the  forfeiture,  he  is  selecting 
a  most  severe  remeay,  and  I  think  he  must  set  up 
his  title  not  altogether  at  the  cost  of  his  opponent. 
The  plea  of  the  defender  was,  I  think,  a  bad  plea ; 
but  then,  dealing  with  the  question  of  expenses, 
I  think  the  pursuers  took  a  severe  course,  and 
looking  to  the  nature  of  the  pleas,  I  am  disposed 
to  suggest  that  the  defender  should  be  found  liable 
in  expenses,  but  subject  to  modification. 

Lord  CuBRiEHiLL  concurred. 

Lord  Deas  also  concurred  in  the  result,  but 
expressed  an  opinion  that  the  pursuers  had  selected 
the  proper  ancTmost  suitable  remedy. 

Agents  for  Pursuers— A.  G.  R,  &  W.  Ellis,  W.S.^ 

Agent  for  Defenders— William  Muir,  S.S.C. 


Saturday,  Feb.  23. 
SECOND   DIVISION. 

MCLEAN   AND  HOPE  V.  FLEMING. 

Process— Evidence  (ScoOand J  Act,  1866— Oowmw- 
sicn —  Witnesses  abroad — Jury  Trial,  Held  that 
under  this  Act  it  is  only  competent  to  gnait 
commission  to  take  the  whole  evidence  in  a 
cause  where  there  is  either  an  interlocutor  of 
the  Court  to  that  effect  or  a  consent  of  parties, 
and  interlocutor  of  Lord  Ordinary  granting  com- 
mission for  the  examination  of  certain  witnesses 
abroad  recalled,  in  respect  it  did  not  recognise 
the  existing  practice  adopted  in  jury  trials. 


In  this  action,  which  is  one  of  the  enumerated 
causes  that  falls  under  the  47th  section  of  the  Act 
of  1850,  Lord  Kinloch  pronounced  the  foUowing 
interiocutor.  He  had  previously  pronounced  an 
interiocutor  appointing  tne  proof  to  oe  taken  before 
himself: — "The  hom  Ordinary,  having  heard 
parties*  procurators,  in  respect  it  is  stated  by  the 
defenders,  Messrs  M'Lea^  &  Hope,  that  there 
are  a  number  of  witnesses  in  Constantinople,  and 
on  the  coast  of  the  Mediterranean  Seai  whose 
evidence  is  of  great  importance  in  the  case,  and 
that  there  is  danger  of  its  bong  lost  owins  to 
their  residence  abroad,  and  their  not  being  likely 
to  come  within  the  jurisdiction  of  the  Court,  grants 
commission  to  the  British  Consul-Oenend,  or  to 
the  Vice-Consul  at  Constantinople,  to  examine  such 
witnesses  as  shall  be  adduced  bythedefenders  on  the 
subject-matter  of  the  closed  record  in  the  conjoined 
actions,  with  the  exception  of  the  conclusion  for 
dunages  in  the  action  at  the  instance  of  George 
Fleming,  which  has  been  abandoned,  due  notice 
being  given  to  the  pursuers,  to  the  satisfaction  of 
the  said  commissioner,  of  the  time  and  place  fixed 
for  the  witnesses'  examination  before  such  exami- 
nation proceeds,  and  appoints  the  depositions  of 
the  witnesses  to  be  reported  by  the  third  sederunt 
day  in  May  next." 

The  pursuer  reclaimed,  and  asked  the  Court  to 
remit  to  the  Lord  Ordinary  to  appoint  a  day  for 
taking  the  proof  under  the  Evidence  (Scotland) 
Act  1866. 

At  the  discudsion  the  defender  departed  £rom  the 
interlocutor  of  the  Lord  Ordinary  and  made  a 
motion  that  the  whole  of  the  evidence  in  the  cause 
should  be  allowed  to  be  taken  on  commission. 

To-dav  the  Court  unanimously  recalled  the  inter- 
locutor, holding  that  under  the  Evidence  Act  it  was 
only  competent  to  grant  commission  to  take  the 
whole  evidence  in  a  cause  when  there  was  either 
an  interlocutor  of  the  Court  to  that  effect  or  a 
consent  by  parties,  but  the  Court  could  not 
entertain  this  motion  under  the  reclaiming  note. 
As  to  the  power  to  grant  commission  to  examine 
witnesses  abroad,  that  could  only  be  done  under 
reference  to  the  existing  practice  of  making  affida- 
vit and  adjusting  interrogatories,  and  that  practice 
was  entirely  disregarded  by  the  Lord  Ordinary. 

The  interlocutor,  therefore,  was  recalled  as  in- 
competent, and  expenses  were  granted  to  the 
reclaimers. 

Counsel  for  Reclaimers— Mr  CQark  and  Mr 
Watson.    A^D^t— J.  Henry,  S.S.C. 

Counsel  for  Respondent— Mr  Young  and  Mr 
Mackenzie.  Agents  —  White-MiUar  &  Robson, 
S.S.C.  

Ttiesday,  Feb.  26. 

Lord  Glencorse,  late  Lord  Justice-Clerk,  this 
day  presented  her  Majesty's  letter  appointing  him 
Lord  Justice-General  of  Scotland  and  Lord  Presi- 
dent of  the  Court  of  Session,  and  havuur  taken  the 
customary  oaths,  his  Lordjship  took  ms  seat  on 
the  bencn  as  Lord  President. 


Wednesday,  Feb.  27. 
FIRST    DIVISION. 

ANDERSON  AND  WATT  V.  SCOTTISH  N.-B. 

RAILWAY  CO.  (ante,  vol.  i.  p.  116). 
Diligence — Arrestment — Validity,    An  arrestment 
by  a  railway  company  of  stock  and  dividends 
belonging  to  an  alleged  debtor  reduced  as 
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iniiAlnle,  in  respect  it  waa  used  in  their  own 


Ctdeni  and  Astignee—TUk  to  Insist  Circam- 
stances  in  which  held  that  an  assignee  who 
had  heen  sisted  as  poraner  of  an  action  had 
no  title  to  insist  in  certain  of  its  contusions, 
and  action  quoad  them  dismissed. 

This  was  an  action  of  redaction  of  an  arrestment 
of  raUway  stock,  on  the  groond,  inter  aUa^  that  it 
was  used  by  the  railway  company  in  their  own 
hands.  There  were  also  oondnsions  for  declarator 
that  the  defenders  were  boond  to  make  payment 
to  the  parsner  of  the  bonuses,  dividends,  or  profits 
which  have  aoomed  and  arisen  and  been  declared, 
and  which  may  aocme,  arise,  and  be  declared  on 
the  flud  stock,  and  for  an  aooonntinff  in  remd  to 
the  said  bonuses,  dividends,  and  prohts,  and  pay- 
ment of  the  amount  ascertained  to  be  due. 

The  defences  stated  were  (1)  that  the  defenders 
had  at  the  date  of  the  arrestment  a  lien  over  the 
share  and  dividends  in  security  of  sums  due  to 
them  by  the  pursuer  for  carriages,  and  were  en- 
titled to  retain  the  same  till  payment  thereof  ; 
and  (2)  tiiat  the  arrestment  was  effectual. 

The  action  was  orijeinally  raised  by  John  Ander- 
•nn,  on  2d  June  1863.  The  record  was  dosed  on 
4th  December  1863.  Alexander  Watt  was  sisted 
as  a  party  to  the  action  on  15th  January  1864,  it 
having  been  stated  in  a  minute  that  Anderson 
had  sold  fafis  stock  to  Watt.  Watt's  transfer  was 
never  recorded  in  the  books  of  the  company. 

On  16th  November  1864,  the  Court,  recalling 
an  interlocutor  of  the  Lord  Ordinaiy  (Jervis- 
woode),  sustained  the  first  plea  in  law  for  the  de- 
fenders, in  so  f aras  the  same  is  urged  as  a  defence 
against  the  petitory  conclusions,  but  repelled  it  in 
ao  far  as  ur^ed  as  a  title  to  exclude  the  declaratory 
and  reductive  conclusions,  but  without  prejudice  to 
the  defenders'  right  to  plead  retention  in  another 
action  and  in  competent  form. 

On  20th  January  1866,  the  Court,  recallinjz  an 
interlocutor  of  the  Lord  Ordinary,  found  that  Watt 
had  a  title  to  insist  in  the  action  (oti^  voL  i., 
p.  116). 

The  case  having  returned  to  the  Outer  House, 
parties  were  heard,  and  the  Lord  Ordinary  on 
6th  June  1866,  pronounced  the  following  interlo- 

''Edmbwrgh,  tth  June  1866.— The  Lord  Ordi- 
narf  having  heard  counsel  and  made  avizandum, 
ana  of  new  considered  the  record  and  whole  pro- 
cess, deoems  in  favour  of  Alexander  Watt,  as  pur- 
•oer,  in  terms  of  the  reductive  conclusions  of  the 
aommons,  and  finds,  declares,  and  decerns  under 
the  declaratory  conclusions  thereof,  but  only  to 
the  effect  that  the  defenders  are  bound  to  inake 
payment  to  the  pursuer,  Alexander  Watt,  from 
and  after  the  30th  November  1863,  and  so  long  as 
he  continues  in  right  of  tiie  stock  mentioned  in  the 
said  conclusions  ;  and  with  reference  to  the  peti- 
tory conclusions  of  the  summons,  appoints  tiie  de- 
fenders to  lodge  within  ten  days  from  the  date 
hereof  a  state  of  any  bonus,  dividends,  or  profits 
which  have  accrued,  arisen,  or  been  declared  upon 
the  stock  referred  to,  from  and  after  the  30th 
November  1863,  reserving  meanwhile  the  question 
of  expenses.  Charles  Baillib." 

"Aote. — ^In  this  anxiously-contested  case  the 
lord  Ordinary  has  been  again  called  on  to  pro- 
noonoe  judgment  in  regard  to  the  right  of  tiie  de- 
fenders to  maiTit4fcin  to  its  full  extent  the  plea  of 
retention  as  set  forth  on  their  behalf,  in  ^enoe 
against  the  petitory  conclusions  of  the  summons, 
as  the  same  is  now  insisted  in  at  the  instance  of 
Alexander  Watt,  who  has  been  sisted  as  pursuer. 


"  It  was  argued,  on  the  defenders'  behalf,  that 
under  various  authorities,  but  more  especially 
with  relation  to  the  judgment  of  the  Court  in  the 
case  of  Hotchkis  v.  the  Koyal  Bank,  as  decided  in 
the  House  of  Lords,  28th  November  1797,  3  Baton's 
Appeals,  p.  618,  that  thepleaof  retention  of  the  share 
itself  is  competent  to  the  defenders.  But  as  the  Lord 
Ordinary  reads  the  report  of  the  case,  it  differs  from 
this  in  respect  to  particulars  which  must  have 
been  deemed  material,  and  most  important  in  the 
consideration  of  it.  In  that  case,  not  only  was 
there  no  statutory  enactment,  the  terms  of  which 
could  interfere  with  the  operation  of  the  common 
law,  but  the  latter  was  supported  in  relation  to 
its  application  to  the  particular  case,  by  the  provi- 
sion m  the  bye-laws  iramed  under  the  powers  of 
the  charter  of  the  bank,  by  which  the  directors 
were  enabled,  if  they  thought  fit,  to  stop  a  transfer 
of  stock  until  the  proprietor  should  find  security 
for  what  he  owed  to  the  bank. 

'*  Here,  as  the  Lord  Ordinary  reads  the  provi- 
sions of  the  Companies'  Clauses  Act  which  bears 
upon  this  matter,  the  stock  of  the  company  is 
transferable  by  the  holder  to  a  purchaser  at  all 
times,  with  the  exception  only  of  the  periods 
specially  provided  by  the  statute,  during  which 
it  is  lawful  for  the  directors  to  dose  the  register  of 
transfers.  C.  B." 

The  defenders  reclaimed,  and  prayed  the  Court 
"to  recal and  alter  the  said  interlocutor,  except  in 
so  far  as  it  deoems  in  terms  of  the  reductive  and 
of  the  first  declaratory  conclusions  of  the  libcd, 
and  to  repel  the  pursuer's  fourth  plea  in  law,  and 
sustain  the  defences  founded  on  the  plea  of  reten- 
tion as  regards  the  remaining  declaratory  and  the 
petitory  conclusions  of  the  libel,  in  so  far  as  the 
same  have  not  been  sustained  by  your  Lordships' 
interlocutor  of  16th  November  18^  and  to  assoil- 
zie the  defenders,  with  expenses." 

Clabx  and  Bibnie  were  heard  for  the  defen- 
ders. 

Thohs  for  the  pursuer  Watt. 

At  advising,  * 

The  Lord  Prbsidknt— The  only  difficulty  that 
has  arisen  in  this  case  is  caused  by  the  appearance 
of  Watt,  the  purchaser  of  the  stock  belonging  to 
Anderson  the  original  pursuer.  He  came  mto 
the  process  by  a  minute  in  which  he  stated  that 
Anderson  had  sold  his  stock  to  him,  and  moved 
the  Lord  Ordinaiy  to  sist  him  ''as  a  party  in 
the  action  as  in  right  of  the  said  stock."  Now, 
there  is  no  doubt  that  Mr  Watt  as  transferee  had 
not  obtained  himself  registered,  nor  had  he  got  the 
secretary  of  the  company  to  receive  and  aouiow- 
ledge  the  transfer  as  valid  and  effectual  -so  as  to 
give  him  the  rights  of  a  transferee.  But  he  had 
a  substantial  interest  to  appear  in  the  action,  and 
therefore  he  was  sisted  as  a  party  on  15th  January 
1864.  It  does  not,  however,  follow  that  because  « 
party  is  sisted  as  an  assignee  he  has  as  good  a 
right  to  follow  out  every  conclusion  of  his 
CMent's  summons  as  the  cedent  himself,  and 
accordingly  it  is  not  disputed  that  there  are  some 
conclusions  within  this  summons  which  Watt 
could  not  follow  out.  But  the  Court,  on  16th 
Novembw  1864,  pronounced  an  interlocutor  in 
which  they,  in  the  first  place,  "sustain  the  first 
plea  in  law  for  the  def enaers,  in  so  far  as  the  same 
18  urged  as  a  defence  against  the  petitory  con- 
clusions of  the  action  for  payment  to  the  pursuer 
of  any  bonus  dividend  or  profits  accruing  on  the 
stock  of  the  railway  comjMmy."  That  put  an 
end  to  the  petitory  conclusions  of  the  action,  for 
it  necessarily  leads  to  an  absolvitor  or  a  dismis- 
sal of  the  action.     In  the  second  place,  the  Court 
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**  repel  the  said  plea,  in  so  far  as  urged  as  a  title 
to  exclude  the  declaratory  and  reductive  conclu- 
sions of  this  action ;"  and  so  Mr  Watt  was 
enabled  to  go  on  after  that  for  a  judgment  reduc- 
ing the  arr^rtment.  Hiere  is  a  reservation  of  the 
"defenders'  right  to  plead  retention  in  another 
action."  Whatever  action  that  was  intended  to 
apply  to  does  not  affect  the  Question.  We  are  all 
agreed  that  the  first  Dart  ox  the  interlocutor  re- 
olainied  against  is  well  founded.  His  Lordship 
therebv  reduces  the  arrestment,  and  so  decides 
that  the  diligence  was  inhabila  But  then  he 
goes  on  to  find,  declare,  and  decern,  under  the 
declaratory  conclusions,  that  the  defenders  are 
bound  to  make  payment  to  Watt  of  the  bonuses, 
dividends,  and  profits  arising  on  the  stock,  so  long 
as  he  continues  in  right  thereof.  He  does  so, 
however,  to  this  effect  only,  that  the  defenders 
are  to  be  bound  to  make  payment  to  him  only 
from  and  after  30th  November  1863— that  is  the 
date  of  the  transference.  Now,  I  think  his 
Lordship  must  have  forgotten  that  the  petitory 
conclusions  were  in  November  1864  finally  dis- 
posed of.  With  regard  to  the  declarator  he  has 
given,  the  great  objection  is  that  Mr  Watt  has  not 
any  active  title  to  demand  payment.  No  person 
can  demand  payment  of  dividends  until  he  has 
become  a  shar^older,  and  no  person  can  be  a 
shareholder  till  he  appears  in  the  books  of  the 
company.  But  this  gentleman's  transfer  was 
returned  because  the  company  refused  to  recognise 
the  right  of  Anderson  to  assign,  and  declined  to 
register  the  transfer.  Whether  in  so  acting  the 
company  was  ri^t  or  wrong  I  don't  uiow, 
because  the  point  is  not  nused  on  this  record,  and 
indeed  coula  not  be  raised  ;  and  nothing  could  be 
more  inconvenient,  if  indeed  it  is  not  altogether 
incompetent,  than  to  decide  in  this  action  whether 
Mr  Watt  is  entitled  to  be  registered,  or  whether 
the  company  is  entitled  to  refuse  to  receive  any 
purchaser.  That  question  must  form  the  subject 
of  another  action. 

The  other  Judges  concurred.  Lord  Deas  remark- 
ing that  in  so  far  as  the  Lord  President's  observa- 
tions seemed  to  imply  that  a  shareholder  cannot 
insist  for  parent  of  dividends  until  he  is  regis- 
tered, he  wished  to  express  no  opinion  on  the 
subject  at  present. 

l!he  arrestment  was  therefore  reduced  as  inha- 
bile,  and  qttoad  ultra  the  action  was  dismissed, 
reserving  to  the  parties  all  pleas  which  they  may 
uige  in  another  action. 

Agent  for  Pursuer— Wm.  Oflacer,  8.S.C. 

Agent  for  Defenders— James  Webster,  S.S.C. 


Tkursdett/,  Feb.  28. 


Edward  Stratheam  Gordon,  Esq.,  late  Solicitor- 
General,  this  day  presented  to  the  Court  her 
Majesty^s  commission  in  his  favour  as  Lord  Advo- 
cate of  Scotland,  and  the  customary  oaths  were 
administered  to  his  Lordship. 


Friday  y  March  1. 
FIRST   DIVISION. 

LORD  BLANTTEE  AND  OTHEES  V. 
THE  CLYDE  TEUSTEB8. 
Foreshare^Rvver— Injury  to  Baaika — Reparation — 
Statutory  Powers.  An  action  at  the  instance  of 
a  ripaiian  proprietor  against  statutory  trustees 
of  a  public  river  for  declarator  that  they  were 
bound  to  raise  the  foreshore  to  the  level  which 


existed  prior  to  the  execution  of  certsin  <^>e- 
rations  performed  by  them  under  powers  ftom 
Parliament,   and  for  damages,  <usnussed  as 
irrelevant. 
This  is  an  action  at  the  instance  of  Lord  and 
Lady  Blantvre  and  the  Master  of  Bkmtyre  against 
the  Clyde  Trustees  in  reference  to  certoin  opera- 
tions of  the  defenders  on  the  river  Clyde  and  its 
banks.     The  Lord  Ordinary  (Barcaple)  disnusBed 
it  as  irrelevant  in  so  far  as  the  first  four  conclu- 
sions were  concerned,  and  ordered  iBsnes  in  rmxA 
to  others.     The  nature  of  the  conclusioiis,  anathe 
Lord  Ordinary's  mode  of  dealing  with  them,  are 
fully  explained  in  his  Lordship's 

**  Note. — The  conclusions  of  the  summons  are 
divided  into  eight  heads.  Those  contained  in  the 
first  four  heads  relate  to  operations  upon  the  fore- 
shore of  the  Clyde  between  the  pursuers'  lands 
and  the  main  clumnel,  and  to  injury  to  the  pur- 
suers' landa.  This,  which  is  much  the  hui^ 
portion  of  the  case,  is  distinct  from  the  remaining 
conclusions,  which  relate  to  the  East  and  West 
Ferries  of  Erskine,  and  to  beacons  or  perches 
erected  by  the  Clyde  Trustees  in  the  river  opposite 
the  pursuers'  property. 

'*The  first-mentioned  portion  of  the  summons, 
contained  within  the  first  four  heads,  consists  of 
declaratory  conclusions  for  declarinff  the  oUiga- 
tions  alleged  to  lie  upon  the  defencters  in  regard 
to  the  matters  there  referred  to — conclusions  ad 
factum  prcestandumf  to  have  the  defenders  ordained 
to  execute  certain  works— and  Isstlj,  oondusions 
for  damages  or  compensation  for  mjuiy  done  to 
the  pursuers'  property  by  the  operatioiis  of  the 
Clyde  Trustees. 

'*  1.  The  first  conclusion  is  for  declarator  that  the 
defenders  are  bound  to  make  up  the  foreshore  to 
the  level  of  the  adjoining  grounos  belonging  to  the 
pursuers,  or  to  such  a  level  above  hicn  water 
mark  of  spring  tides  as  will  prevent  the  foreshore 
from  being  overflowed  by  the  water  of  the  river. 
The  pursuers  represent  the  peculiar  conditian  of 
the  loreshore,  calling,  as  they  allege,  for  this 
remedy,  to  have  been  caused  by  the  statutory 
operations  of  the  Clyde  Trustees  m  de^>ening  the 
main  channel,  and  erecting  training  wails  along 
each  side  of  it.  The  pursuers  state  (Condescend- 
ence VL)  in  regard  to  these  traininj^  walls,  thst 
'  it  was  Totat  of  the  scheme  and  plan,  m  conformity 
with  which  they  were  erecteo,  and  partly  the 
object  of  their  erection,  that  the  intervening 
ground  or  space  between  them  and  the  river  bank 
Siould  be  filled  up  by  silting,  and  by  the  deposit 
of  dred^ngs,  so  as  to  bring  the  river  banks  for- 
ward, and  render  the  channel  permanent.'  "nie 
purpose  of  the  conclusion  now  under  conaidflntioQ 
is  to  have  ibis  accomplished,  so  far  as  raards  the 
foreshore  opposite  the  pursuers'  lands,  by  opera- 
tions to  be  performed  by  and  at  the  expense  <n  the 
liver  trustees. 

'*  The  raising  the  level  of  the  foreshore,  and  its 
gradual  conversion  to  dry  land,  may  possibly  have 
been' contemplated  as  a  result  of  the  (^rarations 
authorised  for  the  improvement  of  the  navigation ; 
but  there  is  no  provision  in  any  of  the  statutes 
laying  upon  the  trustees  a  substantive  obligaticai 
to  undertake  operations  for  that  purpose.  It  is 
not  disputed  that  they  were  authorised  to  perform 
the  operations  which  are  said  to  have  caused  the 
mischief  complained  of.  Lideed,  they  are  the 
most  important  part  of  the  works  for  the  exeontioa 
of  which  the  river  trust  has  been  constituted.  If 
these  statutory  operations  have  had  a  deleterious 
effect  upon  any  portion  of  the  bed  of  the  river, 
within  its  original  banks,  ami^if  tiiere  Js  no  pro- 
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Tision  in  the  statates  requiring  the  troBteea  to  pre- 
Tent  or  remove  the  evil  thns  created,  it  doas  not 
appear  that  they  can  be  required,  at  the  iuBtance 
of  a  private  riparian  proprietor,  to  apply  the  funds 
of  the  trust  in  doing  that.  The  Lord  Ordinary 
tiunka  that,  in  answer  to  such  a  demand,  they  are 
entitled  to  plead  both  the  powers  of  the  statutes 
and  the  statutory  limitation  of  the  purposes  to 
which  the  funds  of  the  trust  can  be  apphed.  At 
present  he  is  oonsideriiig  the  first  conclusion  of 
the  summons,  as  demandmg  a  remedy  for  the  state 
of  the  foreshore  solely  on  the  ground  that  it  is 
eansed  by  the  statutory  operations  of  the  trustees 
lor  deepening  the  channel,  and  irrespective  of  any 
other  alleffed  ground  of  action  founded  upon  in 
support  of  this  conclusion.  When  Parhament 
authorised  these  operations  upon  a  public  navieabYe 
river,  which  is  public  property,  it  must  be  h^d  to 
ha?e  sanctioned  their  effect,  both  direct  and  con- 
sequential, npon  the  entire  bed  of  the  river,  unless 
it  shall  hAV«  imposed  some  relative  obligations  on 
the  tmsteea  to  adopt  remedial  nieasures,  either  for 
the  benefit  of  the  public  or  of  neighbouring  proprie- 
tors. 

"This  is  the  view  which  the  Lord  Ordinary 
takes  of  the  first  conclutdon  in  its  more  general 
sspect,  as  rested  on  the  mere  ground  that  the  pre- 
sent state  of  the  foreshore  has  been  caused  by  the 
operations  at  the  trustees ;  but  there  are  other 
grounds  of  action  on  which  the  pursuers  rely  in 
this  part  of  the  case,  which  require  to  be  sepa- 
rately conaidered. 

''There  are  statements  in  the  revised  oon- 
deseendenoe  which  seem  to  import  that  the  trus- 
tees, in  proceeding  with  their  works  from  Glasgow 
downwuds,  have,  as  they  approached  the  pur- 
suers' lands,  adopted  a  more  injurious  plan  of  ope- 
rations, especially  as  regards  the  artificial  form 
given  to  the  $o/um  of  the  channel. — Condescend- 
ence VI.  The  Lord  Ordinary  does  not  understand 
that  this  is  relied  upon  as  a  substantive  ground  for 
any  of  the  conclusions  ad  factum  prasttandum.  At 
all  events,  be  is  of  opinion  that  the  statement  re- 
ferred to  is  not  of  such  a  kind  as  to  give  any 
material  aid  to  these  conclusions.  There  is  no- 
thing stated  from  which  it  can  be  inferred  that,  in 
this  respect,  the  trustees  have  violated  tiie  direc- 
tions, and  exceeded  the  powers  of  the  statutes. 

"A  more  material  averment  by  the  pursuers 
relates  to  the  disposal  of  the  soil  raised  m>m  the 
bed  of  the  river  by  dred^ng.  It  is  stated,  Oon- 
desoendenoe  XI.,  and  admitt^  by  the  defenders, 
that  formerly  the  trustees  laid  the  soil  thus  ob- 
tained up-ja  the  banks  of  the  river,  and  partly 
upon  the  foreshore,  but  that  latterly  they  have 
carried  it  out  to  sea,  apparently  as  an  easier  or 
ehei^per  means  of  disposing  of  it  The  first  eon- 
eJusion  expressly  askiEi  to  have  this  soil  applied 
pro  tanto  to  making  up  the  foreshore.  The  sta- 
tutes specially  refer  to  this  matter.  Thus  the  Act 
of  1769,  sec  3,  confecs  power  upon  the  trustees 
*  to  dig  or  cut  the  soil,  ground,  or  banks  of  the  said 
river  and  soil,  sand  and  gravel  in  the  bed  thereof, 
and  to  lay  the  same  upon  the  most  convenient 
banks  of  the  said  river. '  Section  76  of  the  existing 
Act,  ]858»  which  defines  the  nndertakiiig  of  the 
trustees,  specifies,  inter  <iUa,  *  the  dieging  or  cut- 
ting tiM  soil  or  banks  of  the  river  or  TOd  thereof, 
ana  laying  the  same  upon  the  most  convenient 
banks  of  the  river.'  If  any  obKgation  in  this  mat- 
ter was  imposed  upon  the  trustees  by  the  Act 
1769,  it  has  been  k^  up  in  the  subsequent  ActSf 
and  is  now  incumbent  on  the  present  defenders. 
But  the  Lord  Ordinery  does  not  think  it  neces- 
sary for  the  purposes  of  this  action  to  decide 
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whether  the  terms  in  which  the  power  is  given 
in  the  statutes  imply  an  obligation  upon  the  trus- 
tees, and  a  right  of  action  to  enforce  it  in  the 
proprietors  on  the  banks  of  tiie  river.  It  is  coU' 
oeivable  that  statutory  trustees  may  be  em- 
powered to  deepen  a  navigable  river  by  dredging, 
under  the  obligation,  express  or  implied,  that  they 
shall  deposit  the  soil  upon  the  banks.  But  the 
present  action  is  not  adapted  to  try  that  question. 
There  is  no  conclusion  for  having  it  declared  that 
the  trustees  are  bound  to  deposit  the  soil  upon 
the  banks  of  the  river  genially,  or  even  tnat 
they  are  bound  to  deposit  any  piart  of  it  on  the 
banks  or  foreshore  ex  culverso  of  the  pursuers' 
lauds.  The  only  reference  to  the  matter  in  the 
oondusions  is  of  a  quite  different  kind.  It  occurs 
in  the  first  conclusion,  now  under  consideration, 
where  the  pursuers  conclude  for  declarator,  that 
the  defenders  are  bound  'to  make  up  and  raise, 
by  means  of  the  soil  obtained  by  them  in  digpiu^ 
cutting,  and  excavating  the  bed  or  banks  of  <£s 
river  Clyde,  or  dredging  the  bed  thereof,  or  by 
other  material  to  be  supplied  bv  them,  the  whole 
space,  ground,  and  forrahore,'  oc. ;  'and  that  to 
the  level  of  the  adjoining  gronuds  belonging  to 
the  pursuers,  above  high  water-mark  of  spring 
tides,  or  to  such  level  as  will  prevent  the  said  space 
of  ground  and  foreshore  from  being  overflowed,' 
Ac.  Except  in  so  far  as  the  trustees  may  be 
bound  to  make  up  the  foreshore  to  the  level,  and 
so  as  to  produce  the  effects  concluded  for,  there  is 
no  conclusion  for  declarator  that  they  are  bound 
to  deposit  any  part  of  the  soil  upon  the  foreshore 
opposite  the  pursuers'  lands,  or  to  have  them 
ordained  to  do  so.  The  question  raised  and  the 
remedy  sought  by  the  pursuers,  both  relate  en- 
tirely to  the  alleged  obligation  to  make  up  the 
foreuiore  ;  and  it  is  not  stated  that  that  ooli^- 
tion  would  be  implemented  by  the  depositation 
of  the  soil  in  terms  of  the  provision  of  the  statute, 
assuming  it  to  be  obligatory.  That  provision  re- 
lates to  the  whole  banks  of  the  river,  leaving;  at 
least  a  primary  discretion  in  the  trustees  to  s^ect 
the  most  convenient  places  for  depositing  soil.  If 
it  is  obliffatory,  every  adjacent  proprietor  may 
have  such  an  interest  as  will  give  nun  a  title  to 
prevent  the  provision  of  the  statute  being  violated 
by  cairying  the  soil  out  to  sea,  and  to  compel 
the  trustees  to  exercise  a  bona  fide  discretion  as  to 
the  places  where  it  shall  be  deposited.  The  Lord 
Ordini»y  expresses  no  opinion  as  to  the  merits  of 
an  action  properly  libelled  with  reference  to  the 
peculiar  ground  and  nature  of  such  a  demand. 
But  he  is  of  opinion,  that  its  conclusions  would 
require  to  be  entirely  different  from  any  part  of 
the  conclusions  of  the  present  summons, 

"  There  is  further  an  alternative  or  subsidiary 
branch  added  to  the  first  declaratory  oondusion^ 
founded  upon  the  alle^tion  that  tiie  pr^Q^t  qtat^ 
of  the  foreshore  opposite  the  pursu^rsHai^da  oonsti* 
tutes  anuisance.  It  is,  that  at  least  tl)e  defenders  are 
bound  to  make  up  the  foreshore  to  such  a  height 
as  will  remove  or  prevent  the  nuisance,  or  to  per-, 
form  such  other  operationa  as  shall  have  tiiat  e^t. 
The  Lord  Ordinary  has  felt  considerable  diffi- 
culty  in  regard  to  this  part  of  the  case.  He  does 
not  suppose  that  a  body  of  public  statutory  trus- 
tees Kr%  privileged  to  keep  up  a  nuisance,  if  they 
have  it  in  thai'  power  to  ren^ove  it,  consistently 
with  the  provisipns  of  the  statute  under  which 
thev  aot.  Their  doing  so  would  be  a  wron^^ 
against  which  the  party  injuriously  affected  must 
be  entitled  to  a  remedy.  On  the  other  hand,  if 
the  Aot  of  Parliament,  when  fairly  construed^  ap-i 
pears  to  authorise  the  operations  which  create  the 

^  NO.  XVI, 
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nuisance,  "withoat  providing  means  for  remov- 
ing it,  the  Lord  Ordinary  thinks  it  must  be  held 
that  the  Legislature  intended  to  sanction  the 
works  with  their  natural  cobsequences,  and  that  a 
remedy  must  be  sought  from  Parliament.  The 
averment  of  nuisance^  Condescendence  X.,  is  ample 
as  regards  the  extent  and  character  of  the  nui- 
sance ;  but  it  is  stated  to  be  solely  caused  by  the 
operations  of  the  trustees  for  deepening  the  river, 
which  are  not  said  to  be  in  any  respect  contraiy 
to  the  provisions  of  the  statute.  In  particular,  it 
is  not  said  that  it  has  been  caused  by  any  neglect 
of  the  trustees,  or  by  any  wrong  mode  of  perform- 
ing their  works.  Such  being  the  nature  of  this 
ps^  of  the  case,  as  set  forth  by  the  pursuers,  the 
Lord  Ordinary  does  not  think  it  would,  in  any  re- 
sult, warrant  a  judgment  ordaining  the  trustees  to 
make  up  the  foreshore  to  the  extent  necessary  in 
order  to  remove  the  alleged  nuisance. 

*'  2.  The  first  conclusion  under  the  second  head  is 
for  declarator  that  the  defenders  are  bound  to  repair 
all  damage  done  to  the  pursuers'  lands,  where  the 
river  has  encroached  on,  or  otherwise  injured  or  in- 
juriously affected,  the  said  lands  and  banks,  by  or 
m  consequence  of  the  operations  of  the  defenders  in 
and  upon  the  bed  of  the  river — and  to  restore  and 
make  up  such  part  of  the  pursuers'  lands  as  has 
been  washed  away  by  said  operations — and  further, 
that  the  defenders  are  bound  to  uphold  and  pro- 
tect the  land  and  banks  from  all  injury  and  damage 
arising  from  the  past  or  future  operations  of  the 
trustees.  This  is  followed  by  a  relative  conclusion 
ad  factum  pneetandum. 

**  It  is  difficult  to  discover  whether  these  con- 
clusions are  meant  to  be  rested  upon  the  statutes 
or  on  common  law,  both  being  founded  upon 
in  general  terms  in  the  pursuers'  pleas  in 
law.  The  Lord  Ordinary  is  of  opinion  that  no 
such  liability  as  is  here  sought  to  be  declared 
^against  the  defenders,  can  exist  at  common 
*  law.  The  damage  to  the  pursuers'  lands,  which 
it  is  concluded  that  the  defenders  are  bound 
to  repair,  is  damage  caused  by  encroachment,  or 
other  action  of  the  river,  '  in  consequence  of  the 
operations  of  the  defenders  in  and  upon  the  bed 
ot  the  river' — that  is,  in  consequence  of  their 
statutory  operations,  not  stated  to  have  been  in 
any  respect  improper.  The  operations  having 
been  legaUy  performed  under  statutory  powers,  it 
does  not  appear  that  a  proprietor  whose  land  has 
been  enorcnched  on  or  wasned  away  by  the  river 
oan  at  oommon  law  require  the  trustees  to  repair 
the  damage,  on  the  ffround  that  it  has  arisen  in 
oonseauenoe  of  the  (manged  condition  of  the  river 
oausea  by  their  operations.  No  wrong  has  been 
done  ;  and  the  trustees  do  not  hold  funds  appli- 
cable to  any  but  statutory  purposes. 

*'It  is  quite  a  different  question  whether  this  lia- 
bility may  not  have  been  imposed  upon  the  trus- 
tees, and  the  funds  in  their  hands,  by  the  provi- 
sions of  their  statutes.  For  the  purposes  of  the 
present  discussion,  the  Lord  Ordinary  assumes  the 
statements  of  the  pursuers  as  to  the  effect  of  the 
trustees'  operations  to  be  correct.  According  to 
that  statement,  they  have  had  the  effeot  of  con- 
verting the  bed  of  the  river  into  an  artificial  basin, 
containing  at  full  tide  a  larger  bodv  of  water,  and 
at  a  greater  height,  than  existed  formerly,  which 
at  e^h  fall  of  the  tide  flows  to  the  sea  with  an 
increased  foroe  and  velocity  proportioned  to  the 
increased  quantity  of  water.  It  does  not  appear 
improbable  that  when  Parliament  sanctioned  such 
an  operation  upon  the  bed  of  the  river  it  should 
have  made  provision  for  its  being  kept  in  a  state 
<;apable  of  contiviniiig  the  larger  body  of  water  and 


resistinff  the  increased  action  of  the  current  upon 
its  bai£s.  '  Accordingly,  the  very  first  of  these 
Acts,  1758,  provides,  section  13— 'That  if  the 
said  Magistrates  and  Council,  or  their  successors, 
shall,  in  pursuance  of  the  powers  in  this  Act 
given,  by  any  means  raise  the  water  in. the  said 
river  Clyde  above  its  ancient  and  usual  height, 
whereby  the  adjacent  lands  or  hereditaments 
may  be  more  liable  to  be  overflown  or  damaged 
than  they  have  formerly  been,  that  then  the  said 
Magistrates  and  Council,  and  their  successors, 
shaU,  at  their  own  proper  costs  and  charges, 
cause  the  banks  of  the  said  river  to  be  proper- 
tionably  raised  and  strengthened  in  all  places 
where  need  shall  require,  so  that  the  new  oanks 
shall  be  able  an4  sufficient  to  contain  the  waters  at 
such  their  raised  height,  and  also  shall,  from  time  to 
time,  maintain  and  repair  the  said  banks  as  often 
as  occasion  shall  require.'  The  Lord  Ordinary 
does  not  see  that  this  important  provision  for  the 
benefit  of  the  owners  of  adjacent  lands  has  ever 
been  recalled,  and  he  has  formed  no  opinion  ad- 
verse to  the  right  of  the  pursuers  to  require  the 
trustees  to  implement  it,  if  a  case  for  so  doing  has 
arisen.  But  that  is  not  the  nature  of  the  con- 
clusion now  imder  consideration.  It  is  to  have  it 
declared,  not  that  the  trustees  are  bound  to  raise 
or  strengthen  or  to  maintain  or  repair  the  banks, 
but  to  repair  all  damace  done  'to  the  pnrsuera' 
lands,'  ana  'to  the  baiuu  of  the  said  lands  ad- 
joining the  river,'  and  '  to  restore  and  make  up 
such  part  of  the  pursuers'  lands  as  has  been 
washed  away.'  It  further  concludes  that  the  de- 
fenders are  bound  'to  uphold  and  protect  tiie 
land  and  banks '  of  the  pursuers'  saia  properties 
from  all  injury  arising  from  the  past  or  future  opera- 
tions of  the  defenders,  and  that  by  performing  such 
operations  '  on  the  said  lands  and  banks '  as  shall 
be  necessary.  In  so  far  as  regards  the  pursuers' 
lands,  as  distinguished  from  the  banks  of  the 
river,  it  is  clear  that  the  conclusion  is  not  war- 
ranted by  the  13th  section  of  the  Act  1758. 
Whether  proprietors  adjacent  to  the  river  have 
any  remedy  under  the  statutes  in  respect  of  injury 
done  to  their  lands  or  not,  that  section  does  not 
provide  that  the  trustees  are  to  repair  such  damage, 
r^or  can' the  Lord  Ordinary  discover  that  there  is 
such  a  provision  in  any  of  the  Acts.  It  was  not 
to  be  expected,vas  the  restoration  of  land  washed 
away  might  be  altogether  impossible,  or  of  far 
ffreater  cost  than  the  value  of  the  land.  But  the 
banks  of  the  pursuers'  lands  are  also  referred  to  in 
the  conclusion  ;  and  the  Lord  Ordinary  has  felt  it 
to  be  a  question  requirinjg  careful  consideration, 
whether  there  is  matter  in  regard  to  them  which 
is  separable  from  the  rest  of  the  conclusion,  and 
capable  of  being  rested  upon  the  statutory  provi- 
sion above  refeired  to.  He  is  of  opinion  that  the 
conclusion  cannot  be  so  dealt  with.  It  does  not 
appear  to  treat  the  banks  in  any  way  differently 
from  the  lands,  either  as  regards  the  nature  of  the 
obligation  to  restore  them,  or  the  effect  of  the 
operations  demanded.  The  restoration  of  the 
banks,  just  as  of  the  lands,  is  asked  upon  the 
ffrotmd  that,  being  the  pursuers'  property,  they 
have  been  washed  away  in  consequence  of  the 
operations  of  the  trustees.  This  seems  to  he 
essentially  different  from  a  demand  upon  the 
trustees,  under  the  provision  of  the  Act  1758,  to 
raise  or  strengthen  the  banks  of  the  river,  so 
that  they  shall  be  able  and  sufficient  to  oontam 
the  waters  at  their  raised  height.  No  doubt  it  is 
further  concluded  that  the  defenders  are  bound  'to 
uphold  and  protect  the  land  and  banks  of  the 
pursuers'  saia  properties.'    But  here  again  there 
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if  no  distinction  taken  between  the  pnraners' 
landB  and  the  banks  of  the  river  ;  and  the  proteo- 
tkm  asked  is  to  be  given,  not  by  performing  the 
particular  operations  specified  in  the  statute,  bat 
geneiaUy  sach  operations  as  shall  be  necessary, 
[lliera  is  no  reference,  either  in  the  oonolasion  or 
ia  the  rsvised  condescendence,  to  the  specific  pro- 
vi&oa  of  the  statute  as  imposing  the  alleged  obli- 
cation  upon  the  defenders.  On  the  whole,  the 
Lord  Onussry  has  come  to  the  conclusion  that, 
ai  the  summons  is  framed,  the  relevancy  of  this 
paii  of  the  action  eannot  be  rosted  upon  the  13th 
daaae  of  the  Act  of  17^  as  continued  by  the  sub- 
aeqoent  statutes. 

**3.  The  conclusions  under  the  third  and  fourth 
heads  are  for  danaages,  or  more  strictly  compensa- 
tion for  injury  in  oonsequenoe  of  the  operations  of 
the  tnstees.  It  is  unnecessaiy  to  consider  sepa- 
lately  those  under  the  third  head,  which  are  for 
pMt  injury,  in  the  event  of  decree  being  given  for 
^erferaame  of  the  works  concluded  for  under  the 
tat  and  second  heads. 

"  Under  the  fourth  head,  in  the  event  of  the 
pusners  failing  to  obtain  decree  in  tenns  of  the 
whole  preoeding  conclusions,  they  seek  to  have 
it  declared  that  the  defenders  are  bound  to 
oonitgn  or  to  pay  the  whole  loss  and  damage  ot 
fifwf  kind  whicn  has  been  sustained  or  which 
nay  yet  be  sustained  by  the  pursuers  and  their 
predMessors  in  the  lands,  in  consequence  of  the 
operations  of  the  defenders  and  their  predecessors, 
u  the  amount  may  be  ascertained  in  this  action, 
or  by  proceedings  by  arbitration,  or  jury  trial,  or 
othowise,  in  manner  directed  by  the  Qyde  Acts 
and  Acts  therewith  inoorporatecL  Then  follows 
a  petitory  conclusion  for  £200,000,  as  the  amount 
of  damage.  These  conclusions  are  alternative  to 
thooe  comprehended  under  the  three  preceding 
heads. 

"As  the  Lord  Ordinary  understood  this  branch  of 
the  action  to  be  insisted  in  at  the  debate,  the 
pnnuers  only  ask  to  have  it  declared  that  the  de- 
fenders are  liable  in  damages  as  the  amount  may 
he  aaoertained  in  the  manner  specially  directed  l^ 
the  Acts  referred  to — ^that  is,  under  an  application 
to  the  Sheri£  The  pursuers  explained  tnat  they 
do  not  ask  for  damages  as  for  wrong  done,  but 
•olely  for  compensation  on  account  of  tiie  injury  to 
their  lands,  caused  by  thestatutory  operations  of  the 
trustee^  Such  bein^  the  nature  of  their  claim,  it 
^  under  the  provisions  which  are  contained  in 
the  itatutes  for  ascertaining  and  recoverinff  such 
oompaiBation.  In  the  view  which  the  Lord  Ordi- 
Buy  takes  of  this  part  of  the  case,  it  is  unneces- 
*»y  to  consider  the  predse  application  of  these 
prorisians,  or  the  extent  to  which  they  have  been 
Hried  by  the  successive  statutes,  and  the  effect 
of  the  incorporation  of  the  Lands  Clauses  Act 
^  the  Act  of  1808.  He  is  clearly  of  opinion 
that  if  compensation  is  due  for  damage  to 
the  lands  caosed  by  the  operations  of  the  true- 
^  it  is  due,  not  at  common  law,  but  under  the 
ihitates,  and  can  only  be  ascertained  and  re« 
cohered  in  the  manner  there  prescribed.  It  does 
Mt  appear  at  present  that  any  impediment  is  put 
in  the  way  of  the  prosecution  by  the  pursuers  of 
whatever  chum  of  this  kind  they  may  have.  It 
na^  be,  when  the  claim  is  made  m  the  form  pre- 
fcrUMd  by  the  statutes,  the  trustees  may  object  to 
it  as  not  beiiig  sanctioned  by  the  provisions  of  the 
Acts  on  which  it  professes  to  be  founded ;  and 
Qay  take  measures  for  having  that  question,  and 
the  ri^ht  of  the  pursuers  to  go  before  the  Sheriff 
aod  a  jury,  decided  in  this  Court.  Or  if  the  pur- 
sers are  obstructed  in  their  statutory  proc^ure, 


they  may  possibly  be  the  parties  to  bring  the 
matter  here.  But  the  present  declaratory  conclu- 
sion as  to  damages  ia  not  a  remedy  of  that  kind, 
nor  is  it  brought  in  such  circumstalioes.  It  seeks, 
without  any  specific  claim  having  ever  been  made 
in  terms  of  the  statutes,  to  have  it  declared  that 
the  defenders  are  bound  to  oonsi^  or  pay  '  the 
whole  loss  and  damage  of  every  kmd '  sustained, 
or  to  be  sustained,  by  the  pursuers  in  consequence 
of  the  operations  of  the  trustees.  This  is  quite 
different  from  a  conclusion  that  a  claim  on  account 
of  certain  specified  iigury  to  the  land  is  of  such  a 
kind  that  we  pursuers  are  entitled  under  the 
statutes  to  have  it  tried  in  the  manner  there 
prescribed.  In  an  action  of  that  kind,  the  Lord 
Ordinary  conceives  it  would  be  necessary  for  the 
pursuers  to  allege  that  they  were  improperly  and 
effectuaUy  obstructed  in  taking  their  statotory 
remedy  ;  not  merely  that  the  defenders  deny  the 
alleged  liability.  On  these  flrounds  the  iLiord 
Ordinary  is  of  opinion  that  Siis  branch  of  the 
action  also  is  irrelevant. 

"4.  The  conclusions  in  the  fifth,  sixth,  and  seventh 
heads  relate  to  operations  at  the  Eaiit  and  West 
Erskine  Ferrie^  belonging  to  Lord  Blantyre, 
which  it  is  maintaiiwd  that  the  defenders  are 
bound,  under  the  provisions  of  the  statutes,  to 
perform  for  the  protection  of  the  ferries.  The 
parties  are  agreed  that  there  must  be  investigation 
as  to  disputed  matters  of  fact  in  r^ard  to  this 
part  of  the  case.  The  pursuers  maintain  that  they 
are  entitled  to  have  a  remit  to  an  engineer,  founa- 
ing  upon  the  provision  in  section  88  of  the  Act  of 
1858,  that  the  quays  of  the  ferries  '  shall  be  re- 
paired, lengthened,  altered,  or  reconstructed,  ac- 
cording to  we  advice  and  report  of  civil  enmneers 
of  eminence,  where  such  repair,  lengthening, 
alteration,  or  reconstruction  shall  be  rendered 
necessary  h^  the  works  carried  on  by  the  trustees 
for  deepening  the  river.'  But  looking  to  the 
nature  of  the  disputed  averments,  the  Lord  Ordi- 
nary does  not  think  that  he  can  at  present  hold 
that  a  case  is  shown  to  exist  for  a  remit  to  an  en- 
gineer under  the  statute,  it  appears  to  him  that 
the  true  state  of  the  facts  in  dispute  must  in  the 
first  place  be  ascertained.  He  does  not  mean  to 
express  an  opinion  that  the  case  is  suited  for  a 
trial  by  juiy,  but  by  appointing  the  pursuers  to 
give  in  issues,  the  question  as  to  the  mode  of  proof 
will  be  before  the  Court,  along  with  the  other 
matters  involved  in  the  present  judgment. 

"The  defenders  express  their  willingness  to 
make  modifications  upon  the  beacons,  to  meet  the 
views  of  Lord  Blantyre  ;  and  before  further  pro- 
ceedings in  regard  to  that  part  of  the  case,  it  is 
desirable  to  ascertain  whether  it  cannot  be  adjusted 
on  that  footing.  '<  £.  F.  M." 

The  pursuers  reclaimed. 

CuLBK  and  Shakd  were  heard  for  them. 

YouNO  and  Gutobd  in  reply. 

At  advising. 

Lord  CuRRiBHiLL^The  pursuers  of  this  action 
are  Lord  Blantjrre  and  Lady  Blantyre,  the  owners 
of  extensive  estates  on  both  sides  of  the  Clyde, 
and  their  son,  the  Master  of  Blantyre.  The 
defenders  are  the  corporation  denominated  the 
Trustees  of  the  Clyde  Navigation.  They  are  a 
body  of  statutory  trustees  appointed  mainly  for 
the  purpose  of  improving  the  navigation  of  the 
river  Clyde.  Their  powers  are  derived  from,  and 
their  functions  are  prescribed  by,  a  series  of  sta- 
tutes commencing  m  1758  with  the  statute  13th 
George  II.,  c.  62,  and  ending  in  1858  with  the 
statute  21  and  22  Victoria,  c.  149.  By  theee  sta- 
tutes also  funds  and  revenues  of  laige  amount  ar« 
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entrusted  to  their  management ;  and  the  purposes 
for  which  the  same  are  applicable  are  specified ; 
and  they  are  not  empowered  to  employ  these  funds 
or  revenues  for  any  other  purposes. 

The  summons  contains  eisht  conclusions.  The 
Lord  Ordinary,  by  the  interlocutor  under  review, 
has  dealt  with  the  first  four  of  them,  not  by 
decerning  in  terms  thereof  in  favour  of  the  pur- 
suers, nor  by  assoilzieing  the  defenders  from  them, 
but  by  dismissing  them.  As  to  the  remaining 
four  concrlusions,  his  Lordship  has  appointed 
farther  investigation  to  take  place.  In  the  note 
annexed  to  the  interlocutor  he  has .  stated  the 
grounds  of  his  judgment  very  fully  and  lucidly  ; 
and  I  find  the  views  so  expressed  by  his  Lordship 
are  precisely  those  which  I  have  taken  on  consi- 
dering the  record,  the  productions,  and  the  full 
argument  we  heard  from  the  bar.  This  being  the 
case,  I  shall  abstain  from  repeating  the  views 
which  are  so  well  developed  in  that  note  ;  and  I 
shall  merely  state  briefly  the  position  in  which, 
as  I  think,  the  demand  made  oy  the  pursuers  in 
the  different  conclusions  of  the  action  is  left  by 
the  Lord  Ordinary's  interlocutor. 

The  object  of  the  first  conclusion  is  to  have  the 
defenders  ordained  to  raise  and  make  up  the  whole 
space  and  foreshores  which  lie  between  the  estates 
ot  the  pursuers,  on  lx)th  sides  of  the  Clyde,  and 
the  dykes  or  training  walls  which  have  been 
formed  by  the  defenders  along  the  sides  of  the 
narrow  channel  which  has  been  deepened  by  them 
for  the  passage  of  vessels  navigating  the  river. 
The  height  to  which  the  pursuers  seek  to  have  the 
defenders  compelled  to  raise  the  large  spaces  which 
lie  within  these  boundaries,  is  what  will  bring 
them  up  to  the  level  of  the  adjoining  grounds 
belon^g  to  the  pursuers  above  high-water  mark 
of  spnng-tides,  or  at  lesat  to  such  a  level  as  will 
prevent  these  spaces  from  being  overflowed  or 
injuriously  aflFected  by  the  water  of  the  river. 
The  practical  effect  of  such  operations,  were  they 
to  be  performed,  would  be  to  add  to  the  estates  of 
the  pursuers  on  both  sides  of  the  Clyde  stripes  of 
new  eround  of  considerable  extent,  all  of  which 
would  be  elevated  above  the  level  of  high-water  of 
even  spring-tides. 

But  an  addition  is  made  to  this  conclusion  by 
which  the  pursuers  claim  alternatively  that  **  at 
least "  these  spaces  should  be  raised  to  such  height 
or  extent  as  would  "remove  and  prevent  the 
nuisance  presently  caused  by  the  accumulation 
thereon  of  mud,  containing  sewage  or  other 
noxious  or  offensive  matter."  The  <&fference  be- 
tween these  alternatives  is  considerable,  for  while 
the  effect  of  the  former  would  be  to  extend  the 
estates  of  the  pursuers  over  the  spaces  in  question, 
the  effect  of  the  latter  would  be  merely  to  prevent 
these  spaces  from  becoming  offensive. 

But  are  the  defendersboimd,  or  even  entitled, 
to  employ  the  funds  of  the  trust  under  their  man- 
agement in  performing  such  operations  upon  these 
spaces  ?  In  my  opinion  they  are  not.  So  far  as  I 
see,  the  statutes  under  which  they  are  acting 
neither  impose  upon  them  such  an  obligation,  nor 
even  confer  upon  them  such  a  power.  Whether 
or  not  the  pursuers  are  entitled  to  any  redress  in 
respect  of  these  spaces  bein^  overflowed  at  high- 
water,  and  left  wholly  or  partially  dry  at  low  water, 
is  a  question  upon  which  I  give  no  opinion.  But, 
even  supposing  them  to  be  entitled  to  redress  on 
that  account,  it  can  only  be  of  the  kind,  and  can 
only  be  obtained  in  the  manner,  providcMl  by  the 
statutes  under  which  the  defenoers  are  acting ; 
aid  these  statutes  do  not  require,  or  even  warrant, 
the  defenders  to  give  such  redress  by  performance 


of  operations  such  as  those  claimed  in  this  conclu- 
sion of  the  summons. 

The  pursuer  maint>Ain«  that  such  an  obligation 
is  to  be  inferred  from  clauses  in  several  of  the 
statutes  authorisii^  the  trustees  to  lay  down  the 
stuff  they  might  dig  or  cut  from  the  banks  or  bed 
of  the    river   upon    the  most  convenient  of  its 
banks.     But,  from  these  enactments,  no  such  obli- 
gation can  be  inferred.    In  the  first  place,  if  the  al- 
leged obligation  had  been  founded  upon  theae  enact- 
ments, then  the  defenders  would  have  been  bound 
to  do  no  more  than  to  deposit  the  excavated  stuff 
on  the  most  convenient  of  the  banks  of  the  river, 
without  doinjg  anything  more  to  raise  ail  the  spsces 
which  have  been  mentioned  to  the  level  of  the  ad- 
joining lands,   although  the   stuff  so  excavated 
might  be  utterly  inadequate  for  that  purpose ;  and 
accordingly  what  the  pursuers  demand  in  the  con- 
clusion is,  that  the  defenders  shall  so  raise  the 
levels  of  these  spaces  not  only  by  such  excava- 
tions, but  also  "by  other  material  to  be  supplied 
by  them."    And,  secondly,  by  these  enactments 
the  defenders  were  authorised  to  deposit  such  ex- 
cavations upon  the  banks  most    convenient  fw* 
themselves,  indicating  that  the  banks  were  merely 
to  serve  the  purpose  of  depOts  for  receiving  the 
excavated  stuff,  not  that  the  stuff  was  to  be  used 
for  the  purpose  of  raising  the  level  of  the  banks. 
And,  thirdly,  such  a  mere  deposit  of  these  excava- 
tions on  the  banks,  instead  of  diminishing,  would 
have  tended  to  increase  the  alleged  accumulation 
of  mud  oontaininff   offensive    matter,    which  is 
sought  to  be  remedied  by  the  second  alternative  of 
this  first  conclusion.    At  the  same  tim^  if  the  pur- 
suers think  that  they  have  a  right  to  have  such 
excavations  deposited    on    the    most   convenient 
banks,  their  claim,  which  would  be  quite  different 
from  the  claim  in  this  action  to  raise  all  the 
spaces  in  question  to  the  levels  above  mentioned, 
would  not  be  affected  by  the  Lord  Ordinarr's 
interlocutor.     On  the  contrary,  as  explained  by 
his  Lordship's  note,  their  right  to  try  any  snch 
question  in  any  appropriate  action  they  might  in- 
stitute for  that  purpose  will  be  quite  entire. 

The  claim  of  the  pursuers,  in  the  second 
conclusion  of  the  action,  is  likewise  ad  /MtMm 
prcBstandum  —  viz.,  that  the  defenders  should 
repair  injury  and  damage  said  to  have  been  done 
in  consequence  of  the  operations  of  the  defenders  to 
the  lands  of  the  pursuers  and  to  the  banks  thereof, 
and  to  protect  the  banks  thereof  from  injury 
in  future  by  these  operations.  To  understand  this 
conclusion,  it  must  be  kept  in  view  that,  as  was 
expressly  admitted  by  tne  pursuers  at  the  de- 
bate, the  injury  so  alleged  to  have  been  done  to 
their  lands,  are  not  injuries  caused  by  wrongs  or 
excess  of  powers  committed  by  the  defenders,  hut 
merely  detriment  alleged  to  nave  been  sustained 
by  them  in  consequence  of  the  lawful  operations  of 
the  defenders.  It  is  not  alleged  that  the  defenders 
have  failed  to  do  what  they  were  recjuired  to  do 
by  the  statutes  ;  and  by  ima  conclusion  it  is  not 
sought  to  compel  them  to  perform  the  operations 
prescribed  by  the  statutes.  The  claim  is  for  redress 
for  detriment  said  to  have  arisen  to  the  pursuers 
in  consecjuence  of  these  lawful  operations.  Such 
redress,  if  they  be  entitled  to  it,  must  in  its  nature 
consist  of  compensation.  But  that  is  not  the  re- 
dress which  is  claimed  by  this  conclusion  of  the 
action.  The  operations  concluded  for  cannot  fall 
under  that  category  ;  and  the  statute  neither  en- 
joins nor  authorises  the  defenders  to  perform  snch 
oi)erations  as  are  referred  to  in  this  conclusion.  The 
Lord  Ordinary,  in  his  note,  has  clearly  exphuueil 
this  ;  and  his  interlocutor  is  so  framed  as  to  leave 
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the  porsaers  afe  liberty  to  insist  on  the  statutory 
remedy  beiiif  enforced  if  they  think  it  has  not 
been  obaorvM. 

The  third  conclnsion  appears  to  proceed  upon 
the  wsamption  that  decree  ad  fcuAa  prasstanda 
ihall  be  pronounced  in  tenns  of  the  first  two  con- 
closiaiis,  and  '^e  pursuers  claim  that  the  defenders 
shall  not  only  be  found  and  declared  to  be  liable  for, 
bat  also  be  deoemedand  ordained  by  this  Court 
to  pay,  or  to  consign,  £25,000,  or  such  other  sum 
88  "may  be  ascertained  by  decree  of  our  said 
Lords  in  the  present  action,  or  by  proceedings  by 
arbitration,  or  jury  trial,  or  otherwise,  in  manner 
directed  by  the  Acts  above  mentioned  or  therewith 
incorporated,"  to  be  the  amount  of  the  loss  and 
damage  sustained  bv  the  pursuers  prior  to  the  date 
of  the  institution  of  this  action. 

The  fourth  conclusion,  which  is  an  alternative 
one,  is  that  in  the  event  of  decree  not  being  pro- 
nounced iu  terms  of  all  the  three  preceding  con- 
clasious,  the  defenders  not  only  should  \ye  tound 
and  declared  to  be  liable  for,  but  likewise  should 
be  decerned  and  ordained  by  this  Court  to  pay,  or 
to  consign,  £200,000,  or  such  other  sum  as  may 
be  ascertained  to  be  the  loss  and  damage  of  every, 
kind  which  has  been  sustained  hitherto,  or  which 
shall  hereafter  be  sustained  by  the  pursuers  and 
their  predecessors  in  the  lands,  '*  as  the  amount  of 
inch  loss  and  damage  may  be  ascertained  by  decree 
of  our  said  Lords  in  the  present  action,  or  by  pro- 
ceedings  by  arbitration,  or  jury  trial,  or  otherwise, 
in  manner  directed  by  the  Acts  above  mentioned 
and  Acts  incorporated  therewith." 

I  advert  to  these  two  conclusions  together,  be- 
cause they  aj«  of  the  same  character,  and.  the 
objection  to  which  they  appear  to  me  to  be  exposed 
is  eqiially  applicable  to  both  of  them.  These 
claims,  as  already  mentioned,  are  not  claims  for 
repan^on  of  wrongs  alleged  to  have  been  com- 
mitted by  the  defenders  against  the  pursuers. 
The  defenders  are  not  accused  of  having  aone  any- 
thing but  what  th^  were  authorised  to  do  by  the 
statutes  under  which  they  have  acted.  And  the 
oonclosions  now  under  consideration  proceed  upon 
the  assumption  that  they  are  not  compellable  to 
perform  the  operations  to  which  the  two  prior 
oouclusions  relate.  In  short,  the  sums  claimed  in 
respect  of  loss  and  damage  under  the  third  and 
fonrth  conclusions  are  claims,  not  for  the  repara- 
tion of  loss  sustained  by  the  pursuers  in  respect  of 
wrongs  inflicted  upon  them,  out  for  compensatory 
loss  sufstained  by  them  through  the  legal  opera- 
tions of  the  defenders  in  the  due  performance  of 
their  statutory  functions.  This  being  the  case, 
these  claims  of  compensation,  in  so  far  as  such 
claims  may  be  well  founded,  are  claims  arising 
under  these  statutes,  and  the  validity  and  amount 
of  these  claims  can  be  ascertained  and  constituted 
osdy  in  the  manner,  and  through  the  tribunals, 
pr«cribed  by  these  Acts  themselves,  and  by  the 
A-cts  which  have  been  incorporated  therewith, 
»im1  which  include  expressly  **  The  Lands  Clauses 
Coosolidatioii  (Scotland)  Act,  1846,"  and  "The 
Harbours,  Docks,  and  Piers  Chwses  Act,  1847." 
I  therefore  think  that  the  merits  as  well  as  the 
vnount  of  these  claims  can  be  tried  only  under 
prooeedinss  of  the  kind  prescribed  by  these  sta- 
tutes, and  not  under  a  declaratory  and  petitory 
Action  instituted  in  this  Court.  It  may  W  that 
<inettion4.miffht  incidentally  arise  in  the  course  of 
proceedings  before  these  statutory  tribunals  which 
might  warrant  and  require  the  interference  of  the 
Supreme  Court.  But  in  the  6rst  instance,  at  all 
events,  it  is  only  before  such  tribfmals  proceedings 


for  enforcing  such  claims  of  compensation  can  be 
instituted. 

The  result,  in  my  op'ni(m,  is  that,  even  assum- 
ing that  the  pursuers  may  have  suffered  detriment 
from  the  operations  of  the  defenders,  and  also 
that  they  may  be  entitled  to  redress,  they  have 
mistaken  the  remedies  by  which  alone  they  can 
obtain  such  redress.  I  have  stated  the  grounds 
upon  which  this  opinion  is  founded,  referring  for 
a  full  .exposition  of  them  to  the  Lord  Ordinary's 
note  ;  and  his  Lonlship  gives  due  effect  to  these 
vi«-»^r8,  for,  as  already  stated,  he  does  not  give 
jud^^nient  upon  the  merits  of  these  claims  nor  pre- 
clude their  being  tried  in  any  appropriate  action, 
but  merely  dismisses  the  first  four  conclusions  of 
the  summons. 

As  to  the  remaining  four  conclusions,  the  Lord 
Ordinary  has  appointed  farther  investigation.  I 
concur  also  in  that  app>iiitment,  subject  to  his 
i/ordship's  explanation  that  the  order  is  only  tenta- 
tive. 

Iiords  Deas  and  Ardmillan  concurred,  and  Lord 
Curriehill  mentioned  that  the  late  Lord  President 
did  so  also. 

The  interlocutor  of  the  Lord  Ordinary  was 
therefore  adhered  to. 

Agents  for  Pursuers — Dundas  &  Wilson,  C.S. 

Agent  for  Defenders — James  Webster,  S.S.C 


Friday^  March  I. 


SECOND    DIVISION. 

M*TAGriART   r.    M^DGUALL 
{ante,  vol.  ii*  p.  96). 
Property — Lateral  Boundary  on  Foreshore-^Suni' 
mon9 — Conclusions.     1.  Application  of  princi- 
ple laid  down  in  the  previous  report  of  this 
case.     2.  Where  a  pursuer  concludes  to  have 
a  particular  hne  declared  as  the  legal  march 
between  him  and  another,  it  is  com]>etcnt  to 
fix  a  different  line  within  the  line  concluded 
for. 
Servitude  ofOatherinrj  Seaware.    A  ri^t  of  gather- 
ing seaware  for  the  purpose  of  bemg  converted 
into  kelp  is  inconsistent  with  the  nature  of  a 
predial  servitude,  not  being  for  the  a<lvantage 
of  the  dominant  tenement,  but  a  mere  means 
of  obtaining  mercantile  advantage.     Question, 
whether  there  can  be  a  servitude  of  gathering 
or  cutting  seaware  for  the  purposes  of  an 
estate. 
This  is  an  action  at  the  instance  of  Sir  John 
MTaggart    of    Ardwell,    Bart.,    against   Colonel 
M*Douall  of  Logan.     Both  these  gentlemen  are 
proprietors  of  lands  on  the  west  side  of  the  Bay  of 
Luce.     The  conclusions  are  for  declarator  that,  as 
proprietor  of  the  lands  and  barony  of  Ardwell, 
the  pursuer  has  exclusive   right  to  the  wrack, 
ware,    and  waith  growing  or  driftel   upon    the 
shores  adjacent  to  and  f.r  arherso  of  his  lands  up 
to  a  line  extending   from   certain  march  stones 
erected  at  the  termination  of  the  land  boundary 
between  the  estates  of  the  parties  to  a  stone  called 
the  Caughie   Stone,    situated    below    low  -  water 
mark  ;    or  otherwise  up  to   another  line  further 
north  than  the  tirst-meutioued  line  drawn  from  the 
said  march  stones,  and  running  to  the  south  of  an 
erection  upon  the  seashore  known  as  the  Ardwell 
Fishy«ar(ls.     The  defender,  whose  lands  lie  to  11 «) 
south  of  the  pursuer's,  and  are  also  held  under  a 
Ixvrony  title,  claimed  a  different  line  of  boundary 
running  further  north  across  the  foreshore,  alter- 
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natively  either  the  line  of  the  land  boundaiy  pro- 
duced, or  a  perpendicular  dropped  from  the  said 
march  stones  upon  what  he  calls  the  medium  filum 
of  the  Bay  of  Lace.  Both  parties  reiied  both 
upon  their  le^l  rights  as  propiietors  on  the  sea- 
shore and  on  immemorial  possession  ;  and  the  de- 
fender also  contended  that,  even  if  the  boundary 
were  fixed  to  be  either  of  the  lines  contended  for 
by  the  pursuer  he  had  acquired  by  prescription 
a  servitude  of  gathering  wrack  and  ware  beyond 
the  march,  l^e  Lord  Ordinary  (Kinloch)  dis- 
missed the  action  as  laid,  on  the  ground  that  the 
pursuer,  who  averred  thiit  the  true  legal  line  lay 
to  the  south  of  the  Caughie  Stone,  bad  not  pro- 
perly raised  the  question  as  to  his  legal  rights, 
and  that  the  proof  as  to  possession  (even  if  pos- 
session in  such  a  case  could  be  competently 
founded  on  to  constitute  a  rif ht)  was  conflicting 
and  unsatisfactory.  His  Lordship  stated  in  his 
note  his  view  as  to  the  proper  mode  of  laying 
down  a  lateral  boundary  across  the  foreshore, 
holding  that  the  rule,  founded  on  the  analogy  of 
the  case  of  Campbell  v.  Brown,  18th  November 
1813,  F.C.,  was  to  take  a  line  out  at  sea,  showing 
the  avera^  direction  of  the  sea  coast,  and  to  drop 
a  perpendicular  upon  that  from  the  end  of  the  land 
boundary. 

Both  parties  reclaimed. 

At  advising  on  2Ut  June  1866,  the  Court  re- 
called the  Lord  Ordinary's  interlocutor,  as  pro- 
ceeding on  too  narrow  and  technical  grounds ;  and, 
adopting  the  general  principle  as  to  such  lateral 
boundaries  as  stated  by  the  Lord  Ordinary,  re- 
mitted to  Dr  Keith  Johnston  to  lay  down  a  line 
representing  the  average  direction  of  the  sea-coast, 
and  a  perpendicular  drawn  to  it  from  the  end  of 
the  land  boundaiy,  with  leave  to  lay  down  such 
other  lines  as  the  parties  should  sugg^est,  or  as 
should  tend  to  elucidate  the  points  at  issue.  An 
elaborate  report  was  made  by  Dr  Johnston,  illus- 
trating, on  scientific  principles,  the  whole  ques- 
tion as  to  lateral  boundaries  on  the  foreshore,  and 
tending  to  show,  inter  alicL,  that  the  principle 
adopted  by  the  Court  was  erroneous  or  at  least 
inaoequate.  The  Court)  after  further  argument, 
espeoially  as  to  the  question  what  length  of  coast 
should  hie  taken  into  account  in  taking  the  average 
coast  line,  remitted  again  to  Dr  Johnston  to  lay 
down  an  average  coast  line  from  a  point  on  the 
west  side  of  tha3ay  of  Luce  three  mues  south  of 
the  march  to  a  point  about  six  north  of  it ;  and  to 
drop  a  perpendiculw  upon  the  line  so  drawn.  A 
remit  was  subsequently  made  to  lay  down  the 
fishyards,  and  it  appeared  from  the  last  report 
that  the  line  last  drawn  cut  off  one-eleventh  part 
of  the  area  of  the  fishyards  from  the  pursuer,  and 
thus  ran  a  very  short  distance  to  the  north  of  the 
line  claimed  in  the  alternative  conclusion  of 
the  summons.  Objections  to  this  report  were 
lodged  by  the  defender,  and  the  pursuer  also  con- 
tended that  the  proof  showed  the  fishvaj^ds  to 
have  been  built  and  used  for  catchine  fish  by  the 
pursuer^s  predecessors,  and  that  the  mfferenoe  be- 
tween the  line  running  to  the  south  of  them  and 
the  line|]Ast  laid  down  by  order  of  the  Court  beins 
so  trifling,  he  was  entitled  to  decree  in  terms  m. 
ihe  seoond  conclusion. 

YouNO,  GiFFORD,  and  Guthrie  for  pursuer. 

Lord  Abvocatk  (Patton)  Suaivd,  and  Balfour 
lor  defender. 

At  advising, 

tiord  Bknholmx  said  that  the  objections  to  the 
last  report  having  been  repelled,  there  was  no- 
thing to  prevent  the  red  line  laid  down  in  obe- 
dience to  the  remit  being  adopted  as  the  boundary'. 


pi-ovided,  oh  a  consideration  of  the  proof,  there 
was  no  elcnnent  emerging  leading  to  a  different 
result.  It  appeared  to  his  Lordship  that  th«  par- 
sser  did  not  in  his  summons  claim  more  than  lus 
legal  rights  ex  adcerm  of  his  property ;  he  did  not 
olain  to  have  acquired  anythmg  Myond  by  pre- 
scription. The  defender  did  daim  to  have  acqured 
a  servitude  right  beyond  his  legal  boundary.  Thif 
right  on  the  proof  presented  two  aspects— as  a 
right  of  cutting  seawave  for  kelp,  and  of  gathering 
or  Cutting  it  for  the  purposes  of  the  estate.  The 
former  was  inconsistent  with  the  nature  of  a 
s^vitude,  as  it  had  nothing  to  do  with  the  advan- 
tage of  the  estate  which  was  represented  as  the 
dominant  tenement,  but  was  a  mere  means  of  ob- 
taining mercantile  advantage.  But  when  the 
manu^u^ure  of  kelp  came  to  an  end  on  the  intrs- 
duction  of  Spanish  barilla^  the  seaware  was  ajmlied 
to  a  new  use  in  connection  with  the  turnip  hus- 
bandry, a  use  which  was  consistent  with  the 
nature  of  a  predial  servitude^  Other  considera- 
tions, however,  induced  his  Lordship  to  doubt 
whether  the  privilege  of  ^herins  seaware  conld 
be  reckoned  a  servitude.  TThat  privH^e  mu^t  be 
acquired  by  ^prant,  but  it  was  questionable  whether 
a  right  of  going  upon  the  lands  of  a  neighboaring 
proprietor  for  the  purpose  of  taking  up  what  was 
wau  and  stray  coula  be  reckoned  among  the  ordi- 
nary servitudes.  It  was  unnecessary,  however, 
to  say  more,  as  the  proof  did  not  show  sufficient 
grounds  for  such  a  contention  ;  and  the  defender's 
plea  of  servitude  was  therefore  out  of  the  question. 
KiB  Lordship  read  passM^es  of  the  proof  to  ahofv 
that  there  had,  in  tact,  been  no  peaceable  possea- 
aion  of  a  aervituda  On  the  whole,  there  was  no- 
thing to  induce  the  Court  to  interfere  with  the 
l^gaf  line  of  march  between  the  parties.  As  to 
the  legal  line,  there  was  no  absolute  authority  for 
what  the  Court  had  directed  Dr  Johnston  to  do ; 
but  the  analogy  of  previous  cases  and  the  reaaon 
of  the  thing  supported  the  view  they  had  taken. 
An  interlocutor  would  be  pronounced  with  refer- 
ence to  the  plan  on  which  the  line  had  been  laid 
down  under  the  remit,  which  plan  would  be 
authenticated  by  the  signature  of  the  presiding 
Judge.  As  to  the  competency  of  doinf  so  under 
the  summons,  his  Lordship  could  not  £mbt  that 
the  rule  of  construction  of  the  summons  contended 
for  by  the  defender  and  adopted  by  the  Lord 
Ordinary  was  far  too  strict  A  party  might 
claim  more  than  he  was  entitled,  but  it  was  for 
the  Court  to  say  how  much  he  was  entitled  to. 

Lord  N RAVES  concurred. 

Lord  Co  WAN— When  this  case  was  advised  upon 
the  ai^^piment  addressed  to  the  Court  on  the 
reclaimme  notes  by  the  parties  reepectiyely  against 
the  interlocutor  of  the  Lord  Ordinair,  we  had 
occasion  to  explain  the  legal  views  and  principles 
on  which  the  decLnon  of  the  <}uestioiis  at  issue 
appeared  to  depend.  As  proprietor  under  Crown 
titles  of  barony  lands  sea-bmmded,  and  with  a 
special  ffrant  of  wrack  and  ware,  the  pursner  has 
tne  undoubted  right  and  privilege  of  cutting  and 
gathering  seaware  on  the  foreshore  tx  adveno  of 
his  estates.  The  defender,  possessing  under  similar 
titles,  has  the  same  right  and  privilege  ex  adverm>  of 
his  lands.  Under  neither  set  of  titles,  however, 
IS  there  any  grant  to  either  proprietor  to  exerdae 
any  right  or  privilege  beyond  the  proper  mardi 
or  boundary  of  their  respective  estates  seawards. 
And  hence  have  arisen  the  questions  under  this 
record. 

The  summons  at  the  pursuer's  instanoe  con- 
tains conclusions  of  an  alternative  march  or 
boundary,  up  to  the  one  or  other  of  which  south- 
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wards  he  maintained  the  sole  and  exclnsive  rieht 
.  of  cntting  and  gathering  aeaware  ex  adverm  of  nis 
estate  to  be  in  him.  The  defender,  on  the  other 
hand,  .disputed  this  contention,  and  aUesed  the 
tnie  boundary  to  be  farther  northwarcU  than 
either  of  the  mardh  lines  contended  for  by  the 
pursuer  ;  and  he  also  alleced  alternatively  that  by 
possession  there  had  at  all  events  been  constituted 
a  servitude  in  his  favour  which  he  was  entitled  to 
vindicate,  even  if  the  true  march  of  the  properties 
seaward  were  different  from  what  he  allegea. 

The  Lord  Ordinary,  after  allowing  a  proof  by 
oommiasion  of  the  disputed  allegations  of  posses- 
sion contained  in  the  record,  found  that  the  pur- 
suer had  not  established  that  either  of  the  alter- 
native lines  set  forth  in  the  summons  was  the 
boundary,  and  for  that  reason  he  assoilzied  the 
defender  from  the  conclusions  of  the  action  **  as 
laid."  We  were  at  one  in  holding  that  his  Lord- 
ship, in  dismissing  the  action,  had  proceeded  on 
grounds  too  strict  and  technical,  and  that  it  was 
essentiid  for  the  just  ascertaiument  of  the  rights 
<d  the  parties  first  of  all  to  ascertain,  irrespec- 
tive of  possession  by  either  party  and  the  pleas 
thence  arising,  what  was  the  legal  boundary 
between  their  properties  seawards,  on  the  one 
side  or  other  of  which  the  pursuer  and  defender 
were  respectively  entitled  to  exercise  their  right 
of  gathning  seaware  on  the  foreshore  ex  cuiverso 
of  their  several  estates.  It  is  unnecessary  to 
rssome  the  grounds  on  which  we  resolved  on  this 
course.  It  was  after  mature  consideration  Ihat 
we  arrived  at  the  conclusion  that  the  objects  in 
view  would  be  attained,  and  the  lesal  principles 
applicable  to  the  case  carried  into  full  effect,  by 
remitting  to  the  eminent  geographer  and  surveyor 
named  in  the  interlocutor  of  21st  June  1866  (1 )  ''to 
lay  down  on  the  Ordnance  Survey  map  a  line  to 
seaward  opposite  and  parallel  to  the  west  coast  of 
the  ba^  of  Luce,  representing  the  average  line  of 
the  said  coast ;"  and  (2)  ''to  lay  down  abo  a  per- 
pendicular falling  on  the  said  average  line  of  coast 
&om  the  end  of  the  land  boundary,  between  the 
estates  of  the  pursuer  and  defender."  A  discus- 
sion followed  upon  the  report  made  under  this 
remit  by  Br  Keith  Johnston,  and  the  result  was 
a  remit  of  new  on  11th  January  1867  to  lay  down 
a  straight  line  on  the  Ordnance  Survey  map  repre- 
senting the  average  of  that  part  of  the  coast  of  the 
ht^y  oo|nprehended  within  tne  points  therein  spe- 
dned,  and  to  lay  down  a  perpendicular  line  falling 
on  that  straight  line  "  from  the  point  at  which  the 
line  of  the  land  boundary  of  the  estates  of  the  pur- 
suer and  defender,  if  produced  below  the  lowest 
march  stone,  would  strike  the  high-water  mark  of 
ordinary  spring  tides." 

Under  tnis  remit  Dr  Johnston's  second  report, 
dated  14th  January  1867,  was  made,  stating  that 
he  had  bud  down  in  red  ink  on  the  Ordnance  Sur- 
vey map  the  straight  line  and  perpendicular  line 
directea  bv  the  Court. 

When  the  cause  again  came  into  the  roll  it  was 
found  thftt  the  Ordnance  map  on  which  the  two 
linee  had  been  thus  laid  down  did  not  show  tiie 
preciae  poaition  on  the  foreshore  of  *'the  fish- 
yards  "  mentioned  in  the  conclusions  of  the  sum- 
mona  and  in  the  p!ea  lings.  These  "  fishyards,"  it 
may  be  explained,  consist  of  the  ruins  of  an  enclosure 
th^  had  once  been  used  for  fishing,  but  which 
from  time  immemorial  have  been  a  mere  heap  of 
stonea,  on  which  there  had  grown  seaware  through 
time.  No  other  objection  whatever  was  stated  by 
either  party  to  the  accuracy  of  either  of  the  lines 
as  laid  down  by  the  reporter  in  terms  of  the  remits 
to  him.     They  were  taken  and  held  to  be  correctly 


delineated  on  the  map,  and  but  for  the  necessity 
of  having  the  precise  position  of  "  the  fishyards 
marked  cm  the  plan  the  cause  must,  at  that  time, 
have  taken  end.  A  new  remit,  however,  was 
necessary,  as  the  parties  did  not  a^ree  as  to  this 
matter,  and  would  not  adjust  it ;  and  on  22d  Janu- 
ary 1867,  a  remit  was  again  made  for  the  sole  pur- 
pose of  having  the  fishyards  laid  down  on  the  map ; 
whereby  its  relative  position  to  the  perpendicular 
line  forming  the  boundary  might  be  seen.  This 
was  done  by  the  reporter,  as  appears  from 
his  report  of  date  I2U1  February  1867 ;  and 
certain  objections  taken  to  it  were  held  by 
the  Court,  at  last  discussion,  to  be  of  no  moment, 
and  were  overruled.  We  have  now,  therefore, 
before  us,  in  the  successive  reports  of  Dr  John- 
ston, and  in  the  lines  delineated  on  the  copy 
Ordnance  map  No.  125  of  process  relative  thereto, 
all  the  elements  necessary  for  fixing  the  march  or 
boundary  seaward  between  the  properties  of  the 
pursuer  and  defender. 

On  renewed  consideration  of  the  able  argu- 
ments uraed  by  the  parties  now  and  formerly,  I 
am  satisfied  that  the  directions  embodied  in  the 
interlocutors  of  21st  June  1866  and  11th  January 
1867  for  the  ascertainment  of  the  legal  march 
between  the  properties  of  the  parties  seaward 
were  consistent  with  the  legal  principles  appli- 
cable to  the  case,  and  that  the  perpendicular  fme 
laid  down  on  the  Ordnance  map  I^o.  125,  accu- 
rately defines  the  \egaX  march  between  -the  fore-  . 
shore  ex  adverw  of  me  pursuer's  estate,  and  the 
foreshore  ex  adverse  of  the  defender's  estate,  on 
the  assumption  that  the  possession « by  the  parties 
respectively  as  appearing  from  the  proof  has  not 
be^  such  as  to  aflect  their  relative  rights  in  this 
matter  of  cutting  and  gathering  seaware. 

Then,  as  regards  the  import  of  the  proof,  the 
Lord  Ordinary  has  explained  in  the  note  to  his 
interlocutor  of  25th  February  1866  his  views  of 
it,  which  appear  to  me  to  be  substantially  cor- 
rect. The  proof  throughout  appears  to  me  con- 
flicting and  unsatisfactory  to  such  a  degree  as  to 
render  it  impossible  to  hold  either,  on  the  one 
hand,  that  the  pursuer  has,  by  possession,  esta- 
blished a  right  to  go  be;)[ond  the  legal  march 
seaward  in  the  exercise  of  ms  privilege  of  gathering 
seawareon  the  foreshore  ex  adverso  of  his  property  ; 
or,  on  the  other  hand,  that  the  defender  has 
established  any  servitude  or  other  right  of 
nthering  seaware  on  the  foreshore  ex  adverao  of 
the  pursuer's  estate  to  the  north  of  the  legal 
march  as  now  ascertained.  I  adopt  the  views 
explained  in  the  opinion  of  Lord  ^enholme  on 
this  part  of  the  case.  Generally  it  appears  to  mo 
that  the  struggle  which  has  been  kept  up 
between  the  parties,  their  servants  and  re- 
tainers^ for  so  many  years  has  originated  in 
the  mistaken  views  respectively  ent^tained  on 
the  one  side  and  the  other  as  to  what  tonly  consti- 
tuted the  legal  boundary  or  march  of  the  fore- 
shore. And  this  being  the  case,  I  cannot  see  any 
legal  ground  for  holding  that  possession  of  the 
character  appearing  from  this  proof  can  afiect  the 
legal  position  and  rights  of  the  pursuer  or  de- 
fender. More  particularly  as  regards  the  de- 
fender's assertion  in  his  plea  that  by  possession  he> 
has  acquired  a  servitude  of  gathering  seawar^  ^ 
adverao  of  the  pursuer's  lauds.  No  such  right  caU) 
be  acquired  except  by  grant — which  is  nWl  here, 
asserted  to  exist — or  by  prescription ;  «mI'  ^^^ 
ijoode  of  conbtituting  a  right  of  servitude  A^r^ 
Erskine  describes  to  take  place  "  '^eve  the  con<«. 
sent  of  the  owner  of  the  servient  tenement  is  pre- 
sumed, from  his  suffering  the  pMty  clgimiiig  tL^ 
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Bervitnde  to  continae  in  the  exercise  of  it  for  forty 
years  together  without  any  attempt  to  interrupt 
him.''  And  afterwards  he  says  that  **  no  deed  or 
title  in  writing  is  necessary  other  than  the  title  to 
the  lands  for  the  use  of  which  the  servitude  is 
claimed,  for  the  long  acquiescence  of  the  owner  of 
the  lands  burdened  fully  supplies  the  want  of  a 
written  declaration  establisning  the  servitude." 
Now,  this  bein^  the  establish^  role  when'  pre- 
scriptive possession  is  founded  upon,  it  is  manuest 
that  the  proof  before  the  Court  is  not  of  a  nature 
to  support  the  claim  of  a  servitude  right  over  the 
ioreAoreexadverso  of  the  pursuer'slands,  although 
such  a  servitude  were  otherwise  maintainable  m 
law,  which  I  greatly  doubt. 

Tlie  lesal  miarch  being  thus  fixed,  it  remains  to 
be  considered  whether  the  action  at  the  pursuer's 
instance  must  be  dismissed,  or  whether  it  may  not 
be  made  available  to  the  pursuer  as  fixing  the 
march  between  the  respective  properties  seaward 
in  reference  to  the  use  and  privilege  of  gathering 
seaware  ex  adverso  of  his  estate.  This  matter  of 
pleading  was  fully  before  the  Court  when  the  case 
w<<i8  advised  on  June  21,  1866.  It  then  aTO>eared 
to  all  of  us  that  should  the  legal  line  of  march 
be  within  the  demand  made  in  the  conclu- 
sions of  the  summons,  there  was  no  technical  rule 
of  pleading  which  stood  in  the  way  of  effSoct  being 
^ven  to  what  was  in  itself  just  and  reasonable.  It 
18  undoubted  that  neither  of  the  lines  of  march  spe- 
cifically concluded  for  has  been  made  out  by  tne 
pursuer.  The  march  now  ascertained  is  to  the 
north  of  both  of  those  lines,  and  intersects  to  a 
small  extent  the  area  of  the  "fishyaid."  This 
notwithstanding  it  is,  I  apprehend,  within  the 
-  power  and  competency  of  the  Court  to  declare 
iiuder  this  summons  what  the  true  boundary  is,  so 
that  there  may  be  no  room  for  those  msputes 
which  have  hitherto  existed  regarding  the  portions 
of  the  foreshore  ex  adverse  of  their  estates  over 
which  the  parties  respectively  were  entitled  to 
possess  and  enjoy  the  ri^jht  of  gathering  seaware 
under  their  respective  titles.  The  pursuer,  if  he 
chooses,  may  have  declarator  to  that  limited  extent, 
and  it  would,  indeed,  be  unfortunate  after  all  the 
expense  that  has  been  incurred,  were  any  technical 
rule  of  pleading  to  prevent  effect  being  giren  to 
the  judicial  recognition  under  this  summons  of  the 
pursuer's  right  to  the  extent  now  ascertained.  As 
regards  this  last  point,  I  have  the  authority  of  the 
late  Lord  Justice-Clerk  to  state  his  concurrence  in 
the  views  entertained  by  the  Court,  and  which,  in- 
deed, will  be  found  embodied  in  the  opinion  de- 
livered by  him  in  June  1866. 

The  Court  found  neither  party  entitled  to  the 
expenses  of  the  proof,  but  quoad  uUra  found  the 
pursuer  entitled  to  his  expenses,  which  were 
modified  at  two-thirds. 

Agent  for  Pursuer — D.  J.  Macbraar,  S.S.C. 

Agent  for  Defender— George  Cotton,  S.S.C. 


Saturday y  March  2. 
FIRST  "division. 

M ACINT YBE  r.  MACRAILD  {ante^  vol.  i.  p.  2 1 6). 

Process— Pleading ^AdmUsion  on  Record.  A 
TArty  to  a  process  of  interdict  having  in  the 
Bill  Chamber  admitted  the  genuineness  of  a 
document  and  taken  a  judgment  on  that  foot- 
ing, alleged  on  record,  after  the  note  was 
passed,  tnat  the  document  was  a  forgery,  and 
that  his  admission  had  l^een  given  previously 
in  the  belief  that  the  document  was  another 


one  which  he  had  signecL  Held  that  he  could 
not  be  flowed  to  plead  forgery  unless  he  ob- 
tained and  produced  a  decree  of  reduction  and 
improl)ation. 
This  is  an  action  of  suspen^on  and  interdict  at 
the  instance  of  Duncan  Madntvre,  doctor  of 
medicine,  against  Donald  Macraild,  surgeon,  and 
is  brought  K>r  the  purpose  of  enforcing  an  alle^ 
agreement  by  the  latter  to  refrain  from  practismg 
within  certain  limits.  Hie  complainer  prays  the 
Court  "  to  interdict,  prohibit,  and  dis^arge  the 
respondent  from  practising  medicine  or  sundry  at 
the  slate  quarries  of  South  Ballachulish,  ana  in  the 
adjacent  villages  of  South  Ballachulish,  Brecklet, 
and  Camock,  where  the  workmen  at  the  said 
quarries  reside,  and  from  otherwise  interfering 
with  the  professional  practice  of  the  complainer 
and  his  asssistant,  William  Willoughby  Cole  Bur- 
ton, member  of  the  Royal  College  of  Surgeons  of 
London,  at  the  said  quarries  and  in  tne  said 
villages." 

The  agreement  sought  to  be  enforced  is  con- 
tained in  an  obligate^  document  produced  in  pro- 
cess, bearing  date  at  Fort-William,  28th  November 
1864,  and  said  to  be  written  and  subscribed  by  the 
respondent  Mr  Macraild. 

The  note  of  suspension  and  interdict  made  dis- 
tinct reference  to  this  document.  It  set  forth  ex- 
pressly in  its  fifth  statement  that  the  respondent, 
*•  of  this  date  (November  28,  1864),  wrote  with 
his  own  hand  and  signed  the  obligation  herewith 
produced."  And  the  obligation  was  accordinglv 
produced  with  the  note  of  suspension  in  the  Biu 
Chamber. 

Answers  were  given  in  for  the  respondent  to  the 
note  of  suspension,  and  the  foUowmg  ia  the  an- 
swer to  tne  above-mentioned  fifth  statement : — 
"  Admitted  only  that,  at  the  request  of  the  com- 
plainer, ^who  represented  to  the  respondent  that  he 
was  apprehensive  that  the  workmen  might  wish 
to  have  the  respondent  as  their  sole  doctor,  the 
respondent  granted  the  obligation  founded  on, 
ana  which  is  referred  to.  It  was  the  composition 
of  the  complainer,  though  written  over  by  the  re- 
spondent.    Qtioad  nlira  denied." 

In  a  separate  statement  of  facts  made  on  his 
own  part,  the  respondent  again  said  (statement  5), 
"  The  respondent  thereupon  wrote  and  nsned  the 
obligation  founded  on,  wnich  was  prepared  by  the 
complainer." 

The  Lord  Ordinary  having  passed  the  note  and 
granted  interim  interaict,  the  respondent  reclaimed 
to  the  Lords  of  the  First  Division,  who  confirmed 
the  Lord  Ordinary's  interlocutor.  The  discuasian 
turned  throughout  on  the  terms  of  the  document 
admittedly  sranted  by  the  respondent. 
The  case  having  come  into  tne  Outer  House  on 
'  the  passed  note,  a  record  was  made  up  by  a 
revisal  of  the  reasons  of  suspension  and  answers 
as  these  were  presented  in  the  Bill  Chamber.  In 
his  revised  answers  the  respondent  made  the 
following  statement  :—**  This  pretended  obliga- 
tion is  a  forged  document,  and  was  not  written  or 
signed  by  the  reepondentj  who  nerer  knew  or 
heard  of  its  existence  till  it  was  produced  in  the 
suspension  and  interdict,  and  was  not  aware  of  its 
contents  till  the  proceedings  were  at  avizandum 
in  the  Inner  House.  The  respondent  never  wrote 
or  siffued  any  obligation,  save  that  referred  to  in 
article  6.  .  .  .  With  reference  to  the  state- 
ment made  by  the  suspender  at  adjustment,  that 
the  respondent,  in  debating  the  case  before  the 
Lord  Ordinary  and  the  Inner  House,  admitted  the 
genuineness  of  the  document  now  alleged  to  be 
uTgcil,  it  is  explained  that^he  document  was 
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never  shown  nor  its  terms  in  any  way  made 
known  to  him  by  his  agent  or  any  other  party  till 
after  the  case  had  been  taken  to  avizandum  by 
the  Inner  Honse/'  And  he  pleaded,  "  The  fore- 
said pretended  document,  of  date  28th  November 
1864,  on  which  tiie  present  note  of  suspension  and 
mteidict  is  fonnded,  not  having  been  written  or 
ligned  by  the  respondent,  the  said  note  ought  to 
be  dismissed."  The  oomplainer  pleaded — *'The 
respondent  havinjB^  admitted  that  he  wrote  and 
ngned  the  obligation  No.  4  of  process,  and  having 
condocted  the  present  process  u^n  that  footing 
nntd  the  date  of  lodging  his  revised  answers,  he 
ii  barred  from  pleading  that  it  is  a  forgery." 

The  Lord  Ordinary  (Kinloch)  having  helard 
parties,  reported  the  cause,  observing  in  ms  note  : 
— "  In  this  record  the  respondent  has  now  inserted 
the  averment  that  the  document  so  long  admitted 
by  him  to  be  genuine,  and  on  the  effect  of  which 
parties  had  boen  at  issue  as  on  the  only  contro- 
versy between  them,  is  a  forged  document.  He 
does  not  say  when,  how,  or  by  whom  it  was 
for^^  He  does  not  present  the  slightest  prima 
Jaae  evidence  of  the  aU^ation — not  even  produc- 
ing senuine  specimens  en  his  handwritinff.  He 
amply  makes  the  allegation.  He  does  not  dispute 
that  he  signed  a  writing,  but  he  says  it  was  another 
writing,  (Offerent  in  its  terms  from  that  produced. 
Of  this  alleged  other  writing,  he  does  not  give  any 
/irima  ybrie- evidence.  He  produces  no  copy  or 
draft  either  of  the  one  writing  or  the  other,  though 
his  averment  is  that  the  oomplainer  furnished  him 
witii  the  terms  of  the  document  he  was  to  sisn. 
With  reference  to  his  own  previous  statements,  bis 
whole  explanation  consists  in  sayinx;  (statement 
11),  '  that  the  document  was  never  shown  nor  its 
terms  in  any  way  made  known  to  him  by  his 
agent,  or^any  otbsr  party,  till  after  the  case  had 
Men  taken  to  avizandum  by  the  Inner  House.' 

*'  On  this  allegation  of  foTttary,  the  respondent 
now  contends  that  he  is  entitled  to  take  his  stand. 
And  not  only  so ;  but  he  further  contends  that 
the  document  not  being  a  probative  document,  but 
only  bearing  to  be  holograph,  he  ia  entitled  to 
throw  on  the  oomplainer  the  ontu  of  proving  it  to 
be  genuine. 

*'  It  appears  to  the  Lord  Ordinary  to  be  amatter 
^  the  gravest  doubt  whether  the  respondent  is 
iu>w  entitled  to  deny  the  eenuinenees  of  this 
document.  He  has  admittM  its  authenticity  to 
the  Court  with  a  formality  which  could  scarcely 
have  been  exceeded  by  his  subscribing  a  formal 
■ttestation  attached  to  the  document.  It  would 
be  of  perilous  precedent  if,  after  taking  the 
<^nBion  of  the  Court  on  the  terms  of  a  written 
niBtrument,  and  finding  it  unfavourable,  an  un- 
aempulons  litigant  were  allowed  summarily  to 
tun  round  and  allege  that  the  instrument  was 
forged.  In  the  view  of  the  Lord  Ordinary  the 
matter  is  one  which  touches  as  weU  on  the  respect 
due  to  the  Court  as  on  the  sound  administration 
of  Jnstioe.  Its  importance  is  at  once  so  great 
mi  BO  peculiar  that  the  Lord  Ordinary  has 
thoQg^t  it  better  to  bring  it  before  the  coffmsance 
of  the  Inner  House  than  to  deal  with  it  at  nis  own 
hand.  **W.  P." 

N.  C.  Campbell  was  heard  for  the  complainer. 

W.  N.  M'Laren  for  the  respondents. 

At  advising. 

The  Lord  Pberidekt— It  appears  to  me  that 
tiiia  is  a  question  of  very  considerable  delicacy  and 
importance,  and  I  think  the  Lord  Ordinary  has 
▼enr  properly  reported  the  matter  to  the  dourt. 
Indeed,  so  'far  as  I  kfaow,  the  circumstances  are 
altogether  unprecedented.     The  respondent  in  his 


answers  to  the  note  of  suspension  admitted  quite 
distinctly,  and  without  reserve  or  qualification  of 
any  kind,  that  he  wrote  and  signed  the  document 
on  which  the  suspension  was  founded,  and  he  now 
alleges  that  it  is  a  forgery,  that  it  was  neither 
written  nor  signed  by  nim.  At  first  sight,  un^ 
doubtedly,  it  appears  impossible  to  allow  a  party 
thus  to  reverse  his  position  and  his  allegations ; 
but  when  we  look  a  little  farther  the  difficulty  is 
increased.  What  the  respondent  now  alleges  is 
that  he  did  write  and  sign  a  document  on  the 
same  subject  as  the  document  referred  to  in 
the  note  of  suspension,  and  being  aware  of 
that,  that  incautiously  he  instructed  his  agent 
to  admit  that  the  document  was  written  and 
signed  by  him ;  that  he  had  not  access  to  see 
the  document  until  after  the  case  was  heaid  in  the 
'  Inner  House  ;  and  that  he  then  discovered  that 
the  document  was  not  the  document  which  he 
had  written  and  signed,  but  a  different  one,  which 
he  then  saw  for  tne  first  time,  and  which  is  a 
fabrication  and  a  forgery.  Now,  all  I  shall  say  at 
present  is,  that  it  is  possible  that  all  that  may  be 
true ;  and  if  it  is,  then  unquestionably  a  crime 
has  been  committed  against  the  respondent,  for 
which  he  is  entitled  to  the  fullest  remedy.  I  say 
nothing  just  now  of  the  probabilities  of  the  truth 
of  the  statement.  At  present  we  have  nothing  to 
do  with  that,  but  «mly  with  the  question  wheUier 
the  respondent  has  made  an  allegation  of  which 
he  ia  entitled  to  have  probation  allowed.  But 
while  I  take  that  view,  i  must  say  that  the  re- 
spondent has  placed  himself  in  a  position  which 
entitles  him  to  no  favour ;  and  after  what  has 
taken  place,  1  think  the  respondent  is  not  en- 
titled to  allege  and  prove  hiB  ajle^tions  ope 
excepHonit  in  this  process.  My  notion  is,  that 
the  respondent  should  not  be  allowed  to  state 
this  plea  unless  he  produces  a  decree  of  reduo- 
tion-improbation  of  the  document,  the  complainer's 
interests  being  in  the  meantime  proteotea  by  the 
subsuating  interdict.  I  think,  therefore,  that  we 
should  supersede  this  case  for  a  limited  period, 
that  the  respondent  may  produce  such  a  decree  ; 
and  if  he  fails  to  do  so  within  a  limited  time,  that 
he  should  be  precluded  from  maintaining  the 
defence  altogether. 

Lord  CrRBiSHiLL  concurred,  his  only  difficulty 
being  whether  the  respondent  had  not  already 
barred  himself  from  pletuUng  the  defence. 

Lord  Dkas  also  concurred.  He  thought  the 
peculiarity  of  the  case  lay  in  the  fact  that  the  ad- 
mission had  been  made  in  the  Bill  Chamber.  He 
regarded  the  respondent's  allegation  as  most  im- 
probable, and  suggested  that  if  an  action  of  reduc- 
tion was  raised  the  Lord  Ordinary  should  conjoin 
it  with  this  process  in  order  that  the  respondent's 
admission  might  be  available  to  the  oomplainer  as 
proof  quantum  vaUaL 

Lord  Ardmillan  also  concurred.  He  was  in- 
duced to  do  so  chiefly  by  the  consideration  that 
the  complainer's  interests  were  in  the  meantime 
protectee!  by  the  interdict,  and  he  expressed  a  hope 
that  the  respondent  would  consider  well  the  re- 
sponsibility, moral  as  well  as  legal,  which  was  in- 
curred by  a  person  who  made  such  a  chaige  as  he 
had  made  and  failed  to  prove  it. 

The  f  oUowing  interlocutor  was  pronounced  : — 

''Edinburgh,  2d  IforcA  1867.— The  Lords,  on 
report  of  Lord  Kinloch  Ordinary,  and  having  con- 
sidered the  record  and  yrhoie  cause,  and  heard 
counsel  for  the  parties,  remit  to  the  Lord  Ordinary 
to  sist  process  tor  a  certain  reasonable  period  to 
enable  the  respondent,  if  so  adviaed,  to  institute 
and  follow  out  to  decree  qdam  primum  a  reduction 
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and  improbation  of  the  docament  aUeffed  to  be 
forged.  John  Inolis,  hP,D" 

Agent  for  Complainer— John  Patten,  W.S. 

Agent  for  Respondent — J.  M.  Macqueen,  S.S.G. 

MOORE  V.  FORTH  IRON  CO. 
Procen—Jury  Tried — A.  8.  1841.  Circumstances 
in  which  a  motion  for  absolvitor,  in  respect 
the  pursner  had  not  gone  to  trial  within  twelve 
months  after  an  issue  was  adjusted  was  re- 
fused. 

This  was  an  action  of  damages  bv  a  manager 
for  wrongous  disniissaL  An  issue  for  ttial  was 
adjusted  on  3d  February  1866.  Notice  of  trial 
had  been  nven  for  last  Christmas  sittings,  but  on 
3d  December  1866  it  was  ascertained  that  the 
pursuer  could  not  go  to  trial  at  Christmas,  and  he ' 
accordingly  countermanded  his  notice  of  trial, 
and  gave  notice  of  trial  for  the  ensuing  sit- 
tings. On  29th  January  1866  the  defenders 
made  a  tender  of  £1020,  58.,  and  expenses  up 
to  that  date,  and  on  28th  February  last  the 
pursuer,  findins  that  he  could  not  be  present  as 
a  witness  at  ttie  trial  in  consequence  of  profes- 
sional engagements  in  Spain,  mtimated  to  the 
defenders  agents  that  he  was  willing  to  accept 
their  tender  and  to  pa^  them  the  expenses 
which  they  had  incurred  smce  its  date.  On  the 
following  day— namely,  Ist  March— the  defend- 
ers intimated  that  they  intended  to  move  the 
Court  for  absolvitor  under  sect.  46  of  the  Act  of 
Sederunt  of  1841,  in  respect  of  his  failure  tc 
proceed  to  trial  within  twelve  months.  This 
motion  was  discussed  to-day. 

Watson  for  the  pursuer. 

Young  and  Clark  for  the  defenders. 

The  cases  of  Blair  v.  Buchanan,  22  D.,  1271, 
and  Angus  v.  Grier,  16  D.,  303,  were  cited. 

The  motion  was  refused,  with_expenses. 

The  Lord  Presidknt  said — I  'think  this  motion 
oannot  be  entertained.  There  is  no  doubt  that 
the  rule  of  the  Act  of  Sederunt  is  an  exceedingly 
wholesome  and  expedient  one,  but  it  is  a  rule 
which  Du^ht  be  strained  so  as  to  work  great 
injustice,  if  a  certain  amount  of  discretion  was 
not,  as  there  is,  left  to  the  Court.  I  think  there 
has  been  in  this  case  sufficient  cause  shown  why 
the  rule  should  not  be  applied.  The  kind  of  in- 
vestigation necessary  with  a  view  to  trial  was  out 
of  the  ordinary  course,  and  involved  an  inquiry 
into  the  going  business  of  the  defenders.  It  was 
not  to  be  ekpected  that  they  were  to  give  up  their 
business  books,  and  accordmglv  a  veiy  reasonable 
arrangement  was  made  whereby  accountants  for 
both  parties,  one  from  Edinburgh  and  another 
from  Glasgow,  were  to  examine  the  books  at  the 
defenders'  works  in  Fifeshire.  This  arrangement, 
however,  was  calculated  to  cause  delay,  and 
we  find  that  it  did  so.  Then  on  3d  December 
last,  the  pursuer's  agent,  seeing  that  the  in- 
yestisation  was  not  sufficient^'  advanced  to 
justi^  his  going  to  trial  at  Christmas,  wrote 
to  the  defenders'  agent  that  he  had  counter- 
manded the  notice  for  trial  then,  and  ffiven  a 
new  notice  for  March.  It  has  not  been  said  to-day 
that  the  investigation  was  sufficiently  advanced  in 
December  to  justify  the  pursuer  in  going  to  trial 
at  Christmas ;  and  how  do  the  defenders'  agents 
receive  the  letter  of  the  pursuer's  agent  ?  The^ 
were  entitled,  notwithstanding  the  countermand, 
to  come  to  the  Court  and  ask  us  to  fix  the  trial 
for  Christmas,  but  instead  of  that,  they  go  on 
jointly  with  the  pursuer's  agent  until  recently  in 
preparing  for  the  trial*  in  March.    In  these  circum- 


stances, I  think  the  defenders'  motion  should  be 
refused. 

The  other  Judges  concurred.  Lord  Deas  observ- 
ing that,  to  his  mind,  it  was  not  immaterial  that 
the  acceptance  of  the  tender  had  preceded  the 
intimation  of  this  motion.  The  twelve  months 
expired  on  3d  February,  but  this  motion  was  not 
made  till  1st  March,  uie  tender  having  been  ac- 
cepted the  day  before. 

Agent  for  Fursuer — A.  Kelly  Morison,  S.S.C. 

Agents  for  Defenders — Lindsay  k,  Paterson, 
W.S. 

CAMERON  AND  CO.  V,  GIBB. 

Reparation — Breach    of    Contract — Master   and 

Servant.    Circumstances  in  which  a  servant 

found  liable  in  £100  damages  to  his  employers 

for  breach  of  contract  of  service. 

This  was  an  advocation  from  Glasgow.    The 

Sursuers,  who  are  stationers  in  GlasKOw,  sued  the 
efender  for  £300  damages  for  breach  of  contract, 
he. having  in  September  1864  left  their  service 
without  weir  consent,  and  having  before  throwing 
up  his  engagement  clandestinely  carried  on  busi- 
ness on  his  own  account.  The  Sheriff-^ibstitute 
(Glassford  Bell)  in  his  interlocutor  ''finds  that 
the  pursuers  have  proved  both  by  the  defender's 
own  admissions,  when  examined  as  a  witness  m 
causa,  and  by  other  evidence,  that  said  defender 
broke  his  said  engagement  at  the  time  set  forth  ; 
and  the  defender  £m  failed  to  prove  that  there 
was  any  sufficient  sround  to  justify  his  so  doing, 
and  in  particular,  has  failed  to  prove  either  that 
the  pursuers  themselves  wished  to  discontinue  his 
servicee,  or  that  they,  on  their  part,  committed 
any  breach  of  the  terms  of  the  engagement :  Finds 
that  the  pursuers  have  also  proved  out  of  the 
defender's  own  mouth  that  he  transacted  business 
with  at  least  thirty  customers  of  his  own  between 
January  and  September  1863,  when  in  the  nnr- 
suers'  employment,  and  the  defender  has  failed  to 
prove  that  he  did  this  with  the  pursuers'  consent 
or  acquiescence  ;  it  being,  on  the  contrary,  proved 
that  the  pursuers  expr^ely  refused  their  consent 
when  it  was  asked,  and  were  ignorant  until  after 
the  defender  left  them,  that  he  was  so  carrying  on 
any  private  business  in  breach  of  his  engagement : 
Finds  that  immediately  after  breaking  ms  engase- 
ment  with  the  pursuers,  the  defender  assumed  a 
partner  and  commenced  a  business,  under  the 
nrm  of  James  Gibb  &  Company,  of  precisely  the 
same  character  as  that  carrira  on  by  tne  pursuers, 
and  for  nearly  fifteen  months  of  the  time  ne  ought 
to  have  been  in  the  pursuers'  employment  entered 
into  an  active  competition  with  Uiem  in  neariy  all 
the  districts  in  England  and  Scotland  in  which 
they  had  customers,  whereby  the  pursuers'  emolu- 
ments were  seriouisly  affected."  He  therefore 
found  damages  due,  and  assessed  them  at  £150. 
The  Sheriff  (Alison)  altered,  but  only  to  the 
effect  of  reducing  the  damages  to  £100. 

Both  parties  fludvocafced. 

Frasbr  and  R.  V.  CAifFBBLL  were  heard  for 
the  pursuers. 

Mackenzik  and  Cattanach  for  the  defenders. 

The  Court  adhered  to  Sheriff  Alison's  judgment. 

At  advising. 

The    Lord  PRBSiDKNT^The  first  question  ii, 
whether  the  pursuers  have  made  out  the  two 
ffrounds  of  damage  libelled.     1  can  see  no  reason       j 
for  doubting  the  soundness  of  the  leading  findinfl       I 
in  the  Sheriff-Substitute's  interlocutor,     it  would       ' 
be  a  mere  waste  of  time  to  go  into  the  evidence. 
The  defender  was  not  entitlcSi  to  read  the  memo-        ' 
randum  of  engagement  in  th^  way  he  says  he  did, 
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espactally  in  the  face  of  the  pursoers'  protest.  The 
breach  of  contract  therefore  follows  as  a  necessity, 
becanae  he  left  daring  the  currency  of  the  period.  It 
was  not  necessary  for  the  pursuers  to  prove  that 
the  defender  was  carrying  on  the  same  kind  of 
bunneaa  as  they.  It  is  enou^^h  that  the  time 
which  was  tobeexclusively  occupied  in  their  service 
was  occupied  by  the  defender  for  his  own  personal 
benefit.  Then  comes  the  question  of  damages, 
which  is  always  an  embarrassiiiff  one.  There  are 
three  considerations  on  which  I  think  the  claim 
to  damages  can  be  supported.  1.  The  loss  of  time 
which  was  abstracted  from  the  pursuers'  busi- 
ness and  devoted  to  the  defender's  own  affairs,  the 
pursuer  having  paid  him  therefor  both  salary  and 
travelling  exjienses.  2.  The  inconvenience  caused  to 
the  pnrsuers  in  the  conduct  of  their  business  by 
the  sadden  and  unexpected  breach  of  contract  of 
tiie  defender,  which  drove  them  to  look  outfor  a  sue- 
ceswr  onder  embarrassing  circumstances.  3.  There 
must  have  been  some  fallmg  off  of  business  in  the 
districts  of  the  country  travelled  by  the  defender, 
some  of  which,  at  least,  was  attributable  to  his 
oondact.  Putting  these  things  together,  and 
dealing  with  the  question  as  a  jury  would  do  if  it  had 
been  before  them,  I  arrive  at  the  same  result  in 
regard  to  the  amount  of  damages  due  as  the  Sheriff 
PnncipaL 

The  other  Judges  concurred. 

The  |>ar8uer8  were  found  entitled  to  full  ex- 
penses in  the  inferior  Court,  and  four-fifths  of 
their  expenses  in  this  Court. 

Agsnta  for   Pursuers— -MacGregor  k    Barclay, 

Agent  for  Defender — Alexander  Wylie,  W.3. 


Tuesdcof,  March  5. 
FIRST    DIVISION. 

HILTON  V.  WALKERS. 
ArbUration — Judicial  Jfe/erence — Avoard.  Held 
competent,  before  an  award  under  a  judicial 
reference  was  approved  of,  to  remit  to  the 
referee  to  reconsider  his  report,  in  regard  to  a 
point  which  the  Court  thought  requiied  recon- 
sideration, and  remit  accordingly  made. 
Ihe  parsuer  of  this  action  nused  an  action  of 
damaffes  against  the  defenders.  The  amount  con- 
cluded for  was  £115.  Before  the  record  was 
dosed  the  parties  agreed  to  '*  refer  the  action  to 
the  determination  of  Bobert  Smith,  farmer.  Lady- 
land,  near  Dumfries,  as  judicial  referee,  with 
power  to  him  to  inspcxrt  the  piemises,  and  to  take 
all  manner  of  probation  that  may  be  necessary 
and  to  award  expenses ;  and  both  parties  consent 
that  the  referee  shall  have  power  to  consult 
counsel  on  any  points  of  law  ansing  in  the  cause.'* 
The  Court  interponed  authority  to  this  reference. 
The  referee  reported  that  the  pursuer  was  en- 
titled to  £S0  of  damages,  and  m  regard  to  ex* 
penses,  he  reported — "  Fourth,  in  respect  of  the 
above  findings,  and  also  heans  of  opinion  that  the 
ease  should  not  have  been  taken  to  the  Court  of 
Session,  bat  should  have  been  tried  in  the  local 
eonrts,  finds  the  pursuer  liable  to  the  defenders  in 
the  sum  of  £.50  of  modified  expenses ;  and,  lastly,  he 
finds  both  parties  liable  in  the  expenses  of,  and 
inddental  to,  the  judicial  reference.^'  In  a  draft 
report  which  he  had  previously  submitted  to  the 
parties  there  was  the  following  clause  on  the  same 
Bubjeet : — "  Lastly,  as  to  the  expenses  of  the  re- 
spectiTe  parties,  the  judicial  referee,  in  the  event 
of  his  adhering  to  the  findings  he  has  indicated, 


is  disposed  to  find  that  each  party  shall  pay 
their  own  eimenses  ;  and  farther,  that  the  ex- 
penses of,  and  incidental  to,  the  judicial  reference, 
shall  be  paid  by  the  parties  equally." 

The  pursuer  objected  to  the  referee's  report  in 
so  far  as  it  found  him  liable  in  £50  of  expenses, 
because  inter  alia  "  said  finding  was  incompetent, 
no  inquiry  into  the  matter  of  expenses  having 
ever  Iwen  required  or  permitted  by  the  referee. 
No  account  of  expenses  of  process  and  of  the  re- 
ference was  produced,  and  no  such  sum  as  £50 
has  been  incurred  by  the  defenders.  The  pursuer 
is  entitled  to  see  the  account  of  expenses,  to  have 
it  audited,  if  necessary,  and  to  be  heard  on  the 
question  of  modification." 

The  Lord  Ordinary  (Einloch)  rolled  the  pur- 
suer's objections,  and  decerned  affunst  the  parties 
respectively  in  terms  thereof.  The  pursuer  re- 
claimed, and  the  case  was  axgued  in  presence  of 
the  Lord  Probationer  on  Saturaay. 

GiFFOUD  (YorNG  with  him)  was  heard  for  the 
pursuer. 

M'KiK  (Pattison  with  him)  for  the  defenders. 

At  advising, 

Lord  Pbbsident — ^This  case  was  made  the  sub- 
lect  of  a  judicial  reference  to  Mr  Robert  Smith,  a 
farmer  near  Dumfries,  and  the  minute  of  reference 
gives  him  power  to  inspect  the  premises,  take  aJl 
manner  of  probation  which  may  be  necessaiy,  and 
to  award  expenses.  The  referee  made  his  final 
report,  and  that  report  has  been  approved  of  and 

Even  effect  to  by  the  Lord  Ordinary  by  the  inter- 
cutor  which  is  complained  of,  m  all  respects, 
except  that  the  account  of  the  clerk  to  the  refer- 
ence lias  been  stet  for  taxation  to  the  Auditor  of 
the  Court.  The  pursuer  reclaims  sgainst  this 
interlocutor  of  the  LOTd  Ordinary,  and  asks  us  to 
sustain  certain  objections  which  were  stated  to 
the  referee's  report,  to  remit  the  case  to  the  referee 
with  power  to  him  to  make  such  alterations  on  his 
report  as  he  may  think  proper,  in  so  far  as  it  finds 
the  reclaimer  liable  in  the  sum  of  £50  of  modified 
expenses,  and  to  report  such  alterations  to  the 
Court.  Now,  we  had  this  case  argued  on  Satur- 
day, and  we  had  also  the  advantage  of  the  opinion 
of  the  Lord  Probationer  on  the  questions  raised 
by  the  reclaiming  note,  and  the  result  of  my 
opinion  is  substantially  in  accordance  with  the 
opinion  of  the  Lord  Probationer.  I  think  the 
Lord  Ordinary's  interlocutor  is  well  founded  in 
all  respects  except  one,  and  that  is  in  so  far  as  he 
refuses  to  give  any  effect  to  the  first  of  the  objec- 
tions stated  by  the  pursuer.  That  objection  is— 
[Reads.]  Now,  it  is  not  necessary  to  determine 
whether  the  proceeding  of  the  r^eree  in  this 
matter  was,  in  the  language  of  the  objection,  in- 
competent. It  is  quite  sufficient  that  we  should 
come  to  the  conclusion — which  I  do  without  any 
difficulty — that  the  proceeding  of  the  referee  in 
this  matter  is  not  satisfactorv  or  proper,  and  that 
an  opportunity  should  be  afforded  mm  of  recon- 
sidering this  matter  by  means  of  a  remit — ^a  course 
which  IS  perfectly  competent,  and  has  been  fre- 
quently followed  in  cases  of  judicial  reference. 
The  reasons  why  I  think  tiiis  course  is  the  proper 
one  in  the  present  case,  I  shall  state  very  shortly. 
The  notes  of  the  judicial  referee,  if  we  may  so  call 
them — that  is  to  say,  his  first  proposed  report — 
dealt  with  the  matter  of  expenses  in  this  way :  he 
said  that,  in  the  event  of  his  adherinff  to  the 
findings  on  the  merits,  which  he  indicated  in  that 
report,  he  "is  disposed  to  find  that  each  party 
shall  pay  their  own  expenses,  and  further,  that 
the  expenses  of  and  incidental  to  the  judicial 
reference  shall  b«  paid  by  the^parties  equally.  \ 
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Now,  ftfter  this  proposed  report  was  issued,  there 
was  a  represeutation  against  the  findings  by  one  of 
the  parties,  and  an  answer  by  the  other,  but  from 
what  we  learned  in  the  course  of  the  argument, 
the  subject  of  that  representation  and  aniSwer  was 
very  much  the  findings  on  the  merits,  and  it  was 
not  very  much  addressed  to  the  finding  of  ex- 
penses. And  indeed  parties,  so  far  as  I  could 
gather  from  the  statements  made  to  us  as  to  the 
contents  of  these  papers,  seemed  to  acquiesce  a 
good  deal  in  what  the  referee  proposed  to  do  by 
this  draft  report.  But  adhering  to  his  findings  as 
they  stood  m  this  draft  report,  and  embodying 
them  in  the  final  r^ort  uniich  has  been  given 
eflfect  to  by  the  Lord  Ordinary,  he  deals  with  the 
expenses  in  this  way  : — **  In  respect  of  the  above 
findings,  and  also  being  of  opinion  that  the  case 
'  should  not  have  been  taken  to  the  Court  of  Ses- 
sion, but  should  have  been  tried  in  the  local 
Courts,  finds  the  pursuer  liable  to  the  defenders 
in  the  sum  of  £50  of  modified  expenses."  Now, 
that  is  certainly  a  very  hasty  and  peculiar  way  of 
dealing  with  the  question  oi  expenses.  It  is  quite 
plain  uiat  he  had  not  before  him  any  sufficient  or 
regular  evideni^  as  to  what  the  amount  of  the 
defenders'  expenses  was.  There  seems  to  have 
been  an  acco\mt  laid  before  him  in  rather  an  irre- 
gular kind  of  way,  showing  a  lai^r  sum  than 
this  £50,  and  I  daresay  Mr  Smith,  who  I  am  quite 
sure  intended  to  act  most  fairly  and  justly  between 
the  parties,  had  very  little  notion  of  the  ordinary 
course  of  proceeding  in  dealing  with  accounts  of 
expenses,  and  that  the  idea  of  taxation  never 
occurred  to  his  mind^  and  that  when  he  said  **  the 
defenders'  account  is  so  and  so,  I  think  the  pur- 
suer ^ould  pay  £50  of  expenses,"  he  thought  he 
was  exercising  a  fair  enough  discretion.  But 
undoubtedly  he  was  going  too  fast,  because  it  is 
very  strongly  urged  upon  us  by  the  pursuer,  and 
upon  apparently  probable  grounds,  that  the  ac- 
count, although  the  balance  at  the  bottom  of  it 
appears  to  be  more  than  £50,  would  on  taxation 
really  be  found  to  be  something  much  less.  Now, 
if  that  be  so,  it  certainly  would  be  most  unjust 
that  the  pursuer  should  be  made  to  pay  more  than 
the  expenses  of  the  defenders,  taxed  as  between 
partv  and  party ;  and  if  Mr  Smith  had  been  aware 
of  all  this,  I  nave  not  the  least  doubt  that  he 
would  have  given  the  parties  an  opportunity  of 
being  heard  on  this  matter,  and  of  taking  the 
proper  course  to  satisfy  himself  what  was  the  true 
amount  of  expenses  incurred  by  the  defender,  and 
how  much  of  that,  whether  the  whole  or  a  part, 
he  would  think  it  reasonable  that  the  pursuer 
should  be  called  on  to  pay.  Now,  1  thmk  the 
proper  course  for  us  to  pursue  on  the  present 
occasion  is  just  to  give  Mr  Smith  an  opportunity 
of  doing  that  yet,  and  therefore  what  I  propose  to 

?'our  Lordships  is  to  recal  the  interlocutor  of  the 
x)rd  Ordinary  as  regards  this  particular  portion  of 
it,  to  make  a  remit  to  the  judicial  referee  to  recon- 
sider the  question  of  expenses,  and  to  give  parties 
an  opportunity  of  being  heard,  with  power  to  him 
to  alter  that  part  of  his  report  which  regards  the 
matter  of  expenses. 

Lord  CuRRiBHiLL— I  concur  with  the  opinion 
expressed  by  Lord  Moncreiff  in  the  case  of  Mac- 
kenzie, that  when  a  judicial  award  is  pronounced, 
and  there  is  nothing  stated  as  to  the  regularity  of 
the  procedure,  it  is  as  unchallen^feable  upon  the 
merits  as  if  it  were  an  extrajudicial  submission 
under  the  protection  of  the  Act  of  Regulations. 
But  I  also  concur  with  your  Lordship  and  with 
the  Lord  Probationer  in  thinking  that  there  wae 
an  irregularity  in  the  proceedings  here  regarding 


the  matter  of  expenses.  In  the  first  place,  the 
ultimate  award  of  the  referee  is  entirely  different 
from  that  which  he  had  announced  it  would  be 
if  his  opinion  upon  the  preceding  articles  should 
be  adhered  to,  ami  it  was  adhered  to.  In  the 
next  place,  it  appears  that  while  Mr  Hilton  en- 
tirely acquiesced  m  that  view,  although  the  other 
party,  in  representing  on  the  merits,  said  also 
someljiing  about  expenses,  there  was  something 
very  like  an  ex  parte  proceeding.  The  referee  re- 
ceived communications  from  the  one  party  with' 
out  the  other  being  fully  aware  of  wha4»  had  taken 
place,  regarding  this  very  matter  of  expenses,  and 
I  think  Siiese  irreffulari&es  have  led  to  a  result 
which  in  aU  probability  the  referee,  if  he  had  been 
aware  of  it,  would  have  avoided,  I  therefore 
think  that  in  a  case  where  an  award  has  not  yet 
been  approved  of,  luid  when  the  Court  are  asked 
to  approve  of  it,  it  is  still  competent  for  the  Court 
not  to  alter  that  award  as  being  wrong,  but  to 
remit  back  to  the  referee  himself  to  reconsider 
the  matter.  He  may  alter  it  if  he  shall  come  to 
be  of  opinion  that  it  is  wrong,  and  there  are 
several  aecisions  to  that  effect.  There  is  the  case 
of  Baxter  particularly,  and  some  others  collected 
by  Mr  Bell  in  his  book  on  arbitration.  1  think  this 
case  is  in  precisely  the  predicament  in  which 
these  cases  were,  and  therefore  I  concur  entirely 
in  the  suggestion  which  has  been  made  by  your 
Lordship. 

'  Lord  Deas — I  have  no  doubt  at  aU  that  in  the 
case  of  a  judicial  reference  it  is  perfectly  compe- 
tent, as  long  as  the  award  has  not  been  approved 
of,  to  remit  back  to  the  referee  to  reconsiuer  any- 
thing which  we  think  requires  reconsideration. 

The  proceedings  in  the  reference  here  seem  to 
me  to  have  been  exceedingly  well  conducted  up  to 
the  point  which  has  been  noticed  by  your  Lordship 
of  modifying  the  expenses  award^  at  the  slump 
sum  of  £oO.  I  see  noreason  to  think  that  the  referee 
did  anything  either  wrong  or  irregular  in  ultimately 
disposing  of  the  question  of  expenses  difiBrently 
from  what  he  had  proposed  to  do  in  the  original 
diuft  of  his  awao^,  which,  with  great  caution,  he 
allowed  the  parties  to  see,  and  to  object  to  if 
they  chose.  The  main  subject  of  discussion  be- 
tween the  dates  of  the  first  and  second  reports 
appears  to  have  been  the  matter  of  expenses. 
There  was  a  representation  given  in,  arguing  that 
question  by  Messrs  Walker,  the  tenants,  on  the 
one  side,  and  a  long  answer  for  Mr  Hilton,  the 
proprietor,  on  the  other,  from  which  answer 
we  nave  an  excerpt  at  p.  5  of  the  appendix,  in  which 
Mr  Hilton  says  that  ne  **  did  not  intend  to  make 
any  observations  on  the  referee's  notes,  \>eing  satis- 
fied from  his  practical  knowledge  that  his  notes 
contained  what  he  considered  right  in  the  whole 
circumstances,  and  the  pursuer  trusts  he  will 
issue  his  award  in  terms  of  the  notes  on  as  early 
a  day  as  possible."  So  far  as  the  merits  were  con- 
cerned, therefore,  the  proprietor  was  satisfied,  and 
he  does  not  seem  to  nave  objected  to  what  the 
referee  proposed  to  do  about  expenses.  But  the 
other  party  represented  on  the  point  of  expenses, 
conceiving  themselves  entitled  to  them,  and  the 
proprietor  opposed  that  claim,  and  then  the  re- 
feree, with  all  the  argument  before  him,  came  to 
the  conclusion  that  it  was  richt  to  give  expenses 
to  a  modified  amount.  In  aU  this  there  was  no- 
thing but  what  was  perfectly  right  and  re^ar.  The 
single  error  the  referee  has  committed,  if  it  be  an 
error,  waa  that  he  took  for  granted  too  readily 
that  he  knew  what  the  full  amount  of  expensed 
would  be.  He  called  for  an  account.  H!e  was 
quite  entitled  to  do  that,  but  he  did  not  think  it 
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necessary  to  have  a  discussion  upon  the  account. 
I  certaiiUy  think  that  the  rogukr  and  satisfactory 
coarse  would  have  been  to  get  the  account 
audited  before  he  modified  the  amount,  because 
otherwise  it  was  quite  possible  that  the  amount 
which  he  awarded  as  a  modification  might  be 
more  than  the  whole  expenses.  I  therefore  ]>er- 
fectiy  concur  with  your  Lordship  in  remitting 
back  to  him  with  the  view  that  he  may  get  the 
account  audited,  which  he  is  quite  entitled  to  do, 
or  have  its  amount  otherwise  ascertained  at  siffht 
of  the  parties,  and  then,  if  he  shall  think  that 
the  expenses  should  be  borne  by  the  party 
whom  he  proposed  to  hold  liable  for  them,  he  will 
report  his  opinion  of  new,  and  state  the  amount 
which  that  party  ought  to  pay. 

Lord  Ardmillan — I  have  nothing  to  add.  I 
entirely  concur  in  what  your  Lordship  has  said. 

Expenses  reserved. 

Agent  for  Pursuers— W.  S.  Stuart,  S.S.C. 

Agent  for  Defenders — James  Somerville,  S.S.C. 


Tuesday^  March  6. 

SECOND    DIVISION. 

Geoise  Patton,  Esq.,  having  on  Friday  last  pre- 
sented ner  Majesty's  letter  appointing  him  Ix>rd 
Justice-Clerk  and  President  of  the  Second  Division 
of  the  Court,  and  having  thereafter  passed  his  pro- 
bationary triala  and  taken  the  customary  oaths, 
took  his  seat  to-day  on  the  bench  as  Lord  Glen- 
almond. 

SOFIO  V.  GILLESPIE  AND  CATHCART. 
Jnry  Trial-^  Commisnian.    Motion  for  a  commission 
to  examine  the  pursuer  of  an  action  which 
was  to  be  tried  by  jury  refused. 

In  this  case  issues  were  adjusted  some  time  ai^, 
which  were  set  down  for  triaL  The  pursuer  being 
resident  in  Messina, 

(JLAJtK  and  Strachan  to-day  moved  for  a  com- 
mission to  examine  witnesses  resident  abroad,  in- 
clading  the  pursuer. 

SoOTT,  for  tly3  defenders,  objected  in  so  far  as 
the  motion  asked  the  examination  of  the  pursuer 
oil  conunission. 

The  Court  granted  commission  to  examine 
witnesses  other  than  the  pursuer,  but  refused  the 
motion  quoad  him.  The  pursuer  was  bound  to 
attend  the  trial  in  this  country  and  give  his  evi- 
dence at  it. 

Agent  for  Pursuer — James  8.  Mack,  S.S.C. 

Agent  for  Defenders — ^A.  K.  Monson,  S.S.C. 


Wednesday^  March  6. 

SMYTH  V.  WALKER. 

Diiigemce  —  AcyucUcoHon  —  Letters  of  Homing  — 
Styoerinduction — Ercuture — Prescription,  In  a 
challenge  of  vk  adjudication  on  the  grounds 
that  certain  words  had  been  filled  up  after 
having  been  left  blank  in  the  letters  of  hom- 
ing when  they  were  signeted,  and  that  there 
was  an  erasure  in  the  execution — Held  that 
the  averments  did  not  affect  essentml  matters, 
and  diligence  sustained.  Question — whether 
the  documents  were  "  ffrounds  and  warrants  " 
which  cannot  be  challenged  after  lapse  of 
twenty  years. 
This  was  an  action  of  reduction,  improbation, 

and  declarator,   count  and    reckoning  payment. 


against  Mr  Walker,  who,  on  a  bond  for  £300,  had 
in  1837  adjud'red  the  subject  of  his  security  in 
absence,  from  uie  pursuer's  parents,  and  its  object 
was  to  reduce  that  bond  and  all  the  dihgence 
which  had  followed  thereon.  The  pursuer  had 
alleged  forgery,  and  as  he  did  not  abimdon  that 
ground  of  action,  the  Lord  Ordinary  ( Jerviswoode) 
ordered  him  to  lodge  issues.  These  issues,  when 
lodged,  only  raised  a  question  as  to  certain  super- 
inductions  m  the  letters  of  homing,  and  an  erasure 
in  the  execution  thereof.  The  defender  therefore 
craved  absolvitor,  at  any  rate  as  regards  all  the 
writs  impugned,  except  the  horning,  and  also  as 
regards  it,  because,  after  the  lapse  of  twenty 
years,  the  prescription  of  the  warrants  of  an 
adjudication  prevented  any  such  challenge;  and 
even  if  such  challenge  were  competent,  the  super- 
inductions  and  erasure  were  not  of  essential  words, 
and  were  not  such  as  to  cast  the  diligence.  The 
Lord  Ordinary  reported  the  points  so  raised. 

MiLULR  and  Wsbstkr  for  pursuer. 

GvFORD  and  Thoms  for  defender. 

At  advising. 

Lord  Jvsncs- Clerk  —  This  case,  depending 
since  1862,  was  instituted  by  the  pursuer,  David 
Smyth,  as  heir  of  his  deceased  fatner  Alexander, 
and  of  his  deceased  mother,  for  the  purpose,  in 
the  first  place,  of  sefctiuff  aside  a  bond  over  pro- 
perty belonein^  to  his  deceased  father,  together 
with  an  adjudication  led  in  virtue  of  the  bond 
affainst  the  subjects ;  also,  to  set  aside  a  decree 
of  the  Magistrates  of  Dimdee,  in  a  process  at 
the  instance  of  the  defender,  the  object  of  which 
was  to  obtain  a  count  and  reckoning  with  the  de- 
ceased mother  of  the  pursuer,  as  in  possession 
under  a  prior  bond,  of  part  of  the  subieots,  and,  as 
was  alleged,  of  the  other  portion  of  the  subjects  ; 
and,  lastly,  a  decree  of  declarator  against  Mrs 
Smyth  in  the  Court  of  Session  in  absence,  finding 
that  Mit  Smyth's  former  security  hstd  been  extin- 
guished. 

In  reference  to  the  reduction  of  the  right  of 
the  defender,  the  bond  and  disposition  in  security, 
which  was  granted  bv  the  deceased  Alexander 
Smyth  in  favour  of  Robert  Chrystal  for  a  sum  of 
£300,  and  the  various  steps  of  the  progress  by 
which  the  right  passed  from  Robert  Chrystal  into 
the  person  of  the  defender  are  called  for.  These 
constitute  the  first  six  writs  called  for.  The 
eighth  call  is  for  the  homing  and  poinding,  the 
execution  of  charge  and  execution  of  denuncia- 
tion; and  the  ninth  is  for  the  decree  of  adjudica- 
tion. 

There  are  no  cronnds  assigned,  at  least  there 
are  none '  insisted  on,  for  impeaching  the  validity 
of  the  original  bond,  and  nothing  directed  against 
the  validity  of  the  instruments  of  transmission,  by 
which  the  defender  came  to  be  in  right  of  the 
bond.  The  pursuer's  chaUenjge  is  truly  directed 
against  the  letters  of  homing  and  subsequent 
procedure. 

The  first  objection  taken  is  that  the  letters  of 
hominff,  when  siffneted,  were  blank  in  the  descrip- 
tion of  the  residence  of  the  party  who  was  to  be 
chai^ged  in  virtue  of  the  letters,  and  the  pursuer 
offers  to  instruct  that  the  blank  was  filled  up  after 
the  signetiuff  and  before  recording.  A  similar  ob- 
jection is  ti£en  to  the  word  "  sasine,"  and  to  the 
words  **  in  favour  of,"  which  are  a  portion  of  a 
description  of  one  of  tiie  links  in  the  progress. 

The  first  answer  of  the  defender  is,  that 
the  letters  of  homing,  being  "warrants"  of  the 
adjudication,  which  adjudication  is  in  se  com- 
plete, camiot  be  called  for,  or,  if  exhibited,  cannot 
DC  looked  at  with  a  view  to  set  aside  proceedings 
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after  the  lapse  of  twentv  years.  The  letters  of 
homing  are  dated  in  October  1835 ;  the  execution 
of  char^,  14th  December  of  that  year ;  the  de- 
nunciation, in  February  1836  ;  and  the  adjudica- 
tion itself,  in  Mav  1837.  Taking  the  last  date, 
there  has  elapsea  a  period  greater  than  that  of 
the  consuetudinary  prescription  of  twenty  years. 
The  defender  further  disputes  the  relevancy  of  the 
ground  of  challenge,  denying  that  the  letters  of 
homing  are  open  to  objection  even  upon  the  as- 
sumption ol  the  truth  of  the  allegation  that  the 
words  said  to  have  been  inserted  between  the 
aiffneting  and  the  recording  were  really  so  inserted. 

The  pursuer  maintains  that  the  letters  of  hom- 
ing are  here  not  mere  warrants  or  accessories  of 
judicial  procedure,  but  truly  grounds  of  debt, 
inasmuch  as  the  accumulation  of  debt  and  inte- 
rest into  a  capital  sum,  itself  bearing  interest, 
was  of  the  nature  of  a  creation  or  constitution  of  a 
debt  to  the  extent  to  which  the  quality  of  bearing 
interest  was  conferred  upon  what,  bein^  itself 
interest,  was  incapable  in  law  of  bearing  interest 
without  an  accumulation. 

This  question  appears  not  to  be  unattended 
wiUi  dimculty,  as  is  an  ultimate  question  dealt 
with  between  the  parties  as  to  the  extent  to 
which  the  objection,  if  well-founded,  would  go. 
It  has  appeared  to  me  that  it  is  not  necessary,  in 
the  present  case,  to  determine  that  question,  being 
of  opinion,  upon  the  best  consideration  which  I 
can  give  to  the  matter,  that  the  objection  to  the 
letters  of  homing,  even  if  it  were  true  that  the 
words  referred  to  oy  the  pursuer  had  been  actually 
inserted  between  tiie  signeting  and  recording,  is 
not  sound. 

I  hold  that  these  words  were  in  themselves  im- 
material, and  I  fail  to  find  any  allegation  which 
can  brinff  the  case  under  the  category  of  a  tamper- 
ing with  the  signeted  writ  b}r  the  defender, 
or  by  any  party  whose  act  he  is  said  to  have 
authorised.  The  allegation  is  one  as  to  a  simple 
fact.  An  addition  is  said  to  have  been  nuMie 
to  a  part  of  the  letters  forming  the  blank,  but 
the  pursuer  does  not  undertake  to  prove  the  party 
who  made  it,  nor  any  single  matter  unconnected 
with  the  simple  fact.  It  may  have  been  made  for 
aught  that  is  averred  in  the  Eecord  Office,  and  by 
a  party  whose  act  ean  in  no  sense  whatever  be 
represented  as  the  act  of  the  defender. 

Are  the  alleged  alterations  material  ?  It  is  im* 
possible  to  say  that  an  absolutely  insignificant 
word  being  inserted  by  a  party  who  might  be 
unconnect^  with  the  defender  could  vitiate  the 
instrument.  If  the  alteration  was  immaterial, 
leaving  the  whole  substance  of  the  letters  entire 
and  complete  without  them,  and  introducing  no 
oentradiction  between  different  parts  of  the  in- 
strument, I  do  not  see  how  it  can  operate  as  a 
ground  of  reduction  of  the  diligence. 

The  portion  of  the  letters  in  which  the  addition 
occurs  IS  in  a  narrative  of  somethin^rBaid  to  have 
been  done  bv  Alexander  Smyth.  He  is  said  to 
have  granted  a  bond  for  £300,  and  to  have 
executed  a  disposition  of  certain  subjects  in  Dun- 
dee. This  portion  of  the  letters  is  merely  narra- 
tive. The  important  portion  of  the  letters  is 
where  the  messenger  is  directed  to  command  and 
charge  *' the  said  Alexander  Smyth."  The  designa- 
tion of  Alexander  Smyth  is  to  be  sought  for  in  the 
preceding  part  of  tiie  instrament,  as  it  appears  to 
me  if  the  nreceding  part  of  the  letters  affords 
complete  elements  tor  identifying  Alexander 
Smyth,  it  is  sufficient.  Now  the  Alexander  Smyth 
so  spoken  of  was  late--£.0.,  at  one  time  or  formerly — 
a  merchant  in  Dundee,  but  he  is  also  described  as 


granter  of  the  disposition  in  security  over  two 
shops,  one  facing  the  cross,  the  other  on  the 
west  side  of  the  High  Street,  the  sedond  being 
part  of  a  great  tenement  of  land  there,  and  botn 
described  by  their  occupante  at  the  date  of  the 
bond,  and  therefore  as  proprietor  of  these  subjects. 
The  place  of  present  residence  is  not  a  guide  to  the 
messenger.  Where  it  is  introduced  in  description 
it  is  an  element  of  identification  only.  The 
messenger  must  tind  out  for  himself  where  the 
party  charged  resides,    and  serve   at   the   latie 

flace  of  residence  at  the  date  of  the  service, 
think  the  description  complete  without  the 
addition,  and  therefore  I  hold  the  addition  which 
is  not  inconsistent  with  the  truth  or  the  remaining 
portion  of  the  instrument  immaterial 

The  words  upon  the  fourth  page  of  the  print 
are  similarly  immaterial. 

I  agree  that  the  links  connecting  the  party 
who  is  to  charge  the  original  creditor  must  be  set 
out.  The  first  connecting  link  is  very  explicitly 
steted  on  pckge  2,  £  F.  The  party  is  said  to  have 
ac<]^uired  right,  inter  cUia,  by  at  cognitioii  and 
sasine  in  favour  of  Peter  ChrystaL 

The  reference  is  precise.  In  the  portion  of  the 
letters  4  B,  the  *'said"  documente  are  said  to 
have  been  shown  and  to  have  "  testified  "  to  the 
Lords  of  Session.  The  word  said  applies  to  each 
of  the  specified  articles  and  to  the  **  cognition." 
There  is  no  other  previously  referred  to,  and 
'*said  cognition"  must  mean  the  only  one  pre- 
viously mentioned.  But  this  is  not  all,  for  in  the 
close  of  tl^  instrument  there  is  a  separate  reoog- 
nition  of  the  fact  that  that  very  instmment  had 
been  exhibited  to  the  Lords.  **  Because  the  Lords 
(p.  5,  B)  have  seen  the  instrament  of  cognition 
and  sasine  in  favour  of  Peter  Chrystal.'' 

Two  cases  were  cited— 1st,  Eglinton  v.  Flower- 
dew,  20th  July  1849,  11  D.  1486 ;  2d,  Wilkie 
against  Flowerdew,  6th  March  1860,  12  D.  818. 
Neither  is  in  point.  In  Eglinton^s  case  a  blank  in 
the  date  of  a  completed  title  was  filled  in  by  the 
insertion  of  a  date  actually  posterior  to  the  date 
of  the  summons  in  which  the  blank  occurred,  and 
in  the  other  the  alteration  was  in  an  essential 
matter. 

Proof  of  such  allegations  at  such  a  distance  of 
time,  and  with  a  possession  assumed  and  held 
during  |the  ancestors  life  and  continued  since  for 
so  long  a  period  and  unchallenged  is  most  un- 
favourable. This  observation  would  probaWy 
apply  more  legitimately  in  weighing  the  evidence 
when  led  than  in  refusing  to  admit  it,  but  it  is 
satisfactory  to  find  that  there  are  grounds  for  re- 
jecting it.         • 

Further,  in  the  execution  it  is  said  that  the  three 
initial  letters,  of  the  word  Alexander  sjne  written 
upon  erasures.  The  name  occurs  twice  in  the 
execution.  The  messenger  leaves  his  co^y  of 
charge  with  the  said  Alexander  Smith  "within  his 
dweSing-place  at  CroU's  Rocks  in  or  near  Dundee," 
the  word  being  entire.  The  letters  if  not  read 
would  not  prevent  a  party  reading  it  from  know- 
ing the  tme  nama  The  subsequent  reference  oor- 
recte  it.  In  giving  this  opinion  1  do  not  acknow- 
ledge that  after  twenty  years  the  execution  can  be 
impeached. 

it  thus  appears  to  me  that  the  defender  is  en- 
titled to  absolvitor  in  so  far  as  relates  to  the 
various  doQumente  sought  to  be  recovered  from 
him  as  instraoting  his  nght  to  the  bond  and  dis* 
position  in  security  and  to  the  adjudication. 

Lord  Cowan  concurred.  He  was  rather  of 
opinion  that  the  letters  were  grounds,  and  not 
warrants,  as  but  for  thein  there  was  no  authority 
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for  the  aocmuulation  of  interest,  for  which  the 
adjudication  had  been  led. 

Lord  Bkmholme  concurred  with  the  Jx>rd  Jus- 
tice-Clerk, but  resenred  his  opinion  on  the  ques* 
tioQ  of  prescription. 

Lord  Nkayss  concurred  with  the  Lord  Justice- 
Clerk,  but  desired  to  leam  whether  any  of  the 
other  deeds  sought  to  be  reduced  were  bow  im- 
pugned. 

It  ha^ng  been  stated  that  the  challenge  was 
eoniiiiedto  the  questions  disposed  of,  the  Court 
assoilzied  the  defender  from  all  the  reductive 
oonclusions,  and  found  him  entitled  to  expenses 
from  Gth  December  1866,  when  the  case  was  last 
in  the  Inner  House,  reserving  all  other  questions, 
and  remitting  them  to  the  Lord  Ordinary. 

Agent  for  Pursuer— W.  Officer,  8.8.C. 

A^t  for  Defendei^-William  Miller,  8. B.C. 


SECOND  DIVISION. 


M*FABLANE  AND  SON  ».  TUHNER. 
Imies—BeparcUion — Breach  of  CotUracl — Wrong' 
fuL    The  pursuer  of  an  action  of  damages  for 
breach  of  contract  is  not  obliged  to  put  in 
issue  that  the  breach  was  *'  wrongfuL'' 

This  was  an  action  of  damages  for  breach  of 
contract  The  defender  had  en^tged  to  serve  the 
pDrsaen  for  three  years  as  a  commercial  traveller, 
daring  which  he  obliged  himself  to  devote  his 
whole  time  and  attention  to  promote  the  interests 
of  his  employers,  and  not*  to  **  engage  in  any 
other  business  for  himself  or  for  behoof  of  any 
other  person."  The  pursuers  were,  on  the  other 
haiid,  to  pay  him  a  salary  and  allow  him  certain 
lomjussions  on  orders. 

In  September  1865  the  defender  left  the  service 
of  the  pursuers,  who  thereatter  brought  the  pre- 
sent action  agamst  him,  all^^ing  that  he  had  in 
breach  of  his  engagement,  and  during  its  currency, 
desierted  their  service,  and  also  that  he  had  en- 
gaged in  business  in  the  same  line  and  diverted 
ciutom  from  the  pursuers. 

The  defence  was  a  denial  and  a  statement 
that  the  pursuers  had  themselves  broken  the 
SsSreement  by  failing  to  employ  him  as  a  traveller, 
tad  requiring  him  to  perform  duties  different  from 
tnoee  for  wUch  he  was  engaged,  and  also  by  not 
having  paid  him  the  stipulated  conmiission. 

The  case  was  reported  on  issues  by  the  Lord 
Oidinary  (Kinloch). 

The  pursuers  proposed  the  foUowing  issue  : — 

"It  being  admitted  that  on  3d  May  1864  the 
porsoer  and  defenders  entered  into  the  argument 
No.  7  of  process — 

"  Whether,  during  the  currency  Qf  the  said  agree- 
ment, the  defender  did  in  breach  thereof  desert 
the  service  of  the  pursuers,  and  engage  in 
business  for  himself,  or  for  behoof  of  some 
other,  to  the  loss,  injury,  and  damage  of  the 
pursuers  T  " 

Damages  laid  at  £1000  sterling. 

The  defender  at  first  proposed  counter  issues, 
Wt  eventually  withdrew  tnem,  and  contended 
that  the  pursuers  were  bound  to  insert  "wrong- 
ly*' in  their  issue.  The  pursuers  objected,  and 
the  Lord  Ordinary  reported  the  matter  to  the 
Court  His  Lordship  indicated  a  view  adverse  to 
the  defender's  contention,  and  suggested  that  the 
time  of  the  allied  desertion  might  be  made  more 
Bpocilic. 


On  the-  suggestion  of  the  Court,  the  jpursuers 
broke  up  the  proposed  issue  into  two,  and  hxed  the 
date  of  the  alleged  desertion  at  September  1865. 
Their  Lordships  were  unanimously  of  opinion  that 
the  pursuers  were  dot  bound  to  insert  the  word 
"wron^ully." 

The  issues  for  the  pursuers  as  finally  adjusted 
are  as  follow  : — 

"  1.  Whether,  in  the  month  of  September  1865, 
durinff  the  currency  of  said  agreement,  the 
defender  did  in  breach  ther^  desert  the 
service  of  the  pursuers  to  the  loss,  &o. 
'*  2.  Whether,  during  the  currency  of  said  agree- 
ment, the  defender  did  in  breach  thereof 
engage  in  business  for  himself,  or  for  behoof 
of  some  other  person  or  persons,  to  the  loss, 

The  defender  was  found  liable  in  expenses. 

Counsel  for  Pursuers — ^Mr  Young  and  Mr  Mac- 
Lean.     Agents— White-Millar  ft  Robson,  S.S.C. 

Counsel  for  Defender— Mr  Fraser  and  Mr 
Strachan.     Agent— J.  S.  Mack,  S.S.C. 


Tkursday^  March  7. 
SECOND   DIVISION. 

RICHABD80N  V.  FLEMING. 

Proof-— Cofnpetency  of  Evidence,  Held  (1)  that  a 
call  for  all  titles  and  plans  relating  to  the  sub- 
ject in  question  was  too  wide  ;  (2)  that  a  pur- 
suer having  anticipated  the  defender's  case 
when  leading  his  proof  in  chief,  he  was  not 
entitled  to  ask  questions  in  his  coniunct  proof 
which  he  had  already  put  when  leading  his 
proof  in  chief  ;  but  (3)  that  he  was  entitled  to 
lead  conjunct  proof  in  regard  to  matters 
which  he  had  not  so  anticipated 

In  this  action,  raised  by  Sir  John  Stewart  Rich- 
ardson of  I^tfour  affainst  Mrs  Fleming  of  Inch^a, 
for  declarator  of  sole  right  to  the  saunon  fishings 
opposite  to  Caimie,  part  of  the  lands  and  baronv 
of  Pitfour,  the  defence  set  up  is  that,  although 
there  is  no  doubt  of  the  existing  boundary  between 
the  estates,  the  defender  has  possessed  from  time 
immemorial  on  a  title  of  excambion  a  part  of  the 
river  which  is  opposite  to  the  pursuer's  lands. 
The  case  was  before  the  Court  to-dav  on  appeals 
taken  by  the  parties  in  the  course  of  leading  the 
proof. 

Clark  and  Lee  for  pursuer. 

YouNO  and  Gloao  for  defehder.  The  foUowing 
were  the  points  decided  : — 

(1)  That  a  call  by  the  defender  on  the  pursuer 
to  produce  all  titles,  plans,  ftc.,  relating  to  the 
fishmffs  claimed  by  the  defender  was  too  wide,  and 
was  therefore  inadmissible,  it  being  necessary,  be- 
fore such  a  call  should  be  acceded  to,  that  a  special 
case  should  be  stated. 

(2)  That  the  pursuer  having  anticipated  in  great 
measure,  when  leading  his  proof  in  cnief ,  the  case 
of  the  defender,  which  was  oisclosed  on  record,  he 
was  not  entitled,  under  his  conjunct  probation,  to 
resume  his  examination  in  chief  by  putting  oues- 
tions  to  the  witnesses  which  had  already  been 

Sut.     He  had  led  substantive  proof  to  meet  the 
efender's  case,  and  he  could  not  now  be  heard  to 
plead  that  such  proof  was  incidentally  led. 

(3)  That,  so  far  as  the  evidence  taken  under  the 
conjunct  probation  related  to  matters  which  the 
defender  had  made  subject  of  proof,  and  which 
the  pursuer  had  not  anticipated,  it  was  admissible. 
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Agents  for  Pursuer — Mackenzie  &    Kermaok, 
W.S. 

Agents    for    Defender — Hamilton  &   Kinnear, 


OUTER    HOUSE. 
(Before  Lord  Kinloch. ) 
ADAMSON  V.  KNOX  AND  BEATTIE. 
Poor — SettlemetU—Smmnons^  Relevancy,      A  re- 
lieving parish  sued  the  parish  of  a  pauper's 
birth,  and  a  parish  in  which  the  birth  parish 
alleged  that  a  residential  settlement  had  been 
acquired.     The  pursuer  did  not  himself  allege 
that  there  was  any  settlement  in  the  alleged 
parish  of  residence.     Objection  to  the  rele- 
vancy of  the  summons   on  that  ^und  re- 
pelled (per  Lord  Kinloch  and  acquiesced  in). 
The  inspector  of  the  City  Parish  of  Glasgow 
sued  the  inspectors  of  the  parishes  of  St  Ninian's 
and  of  Barony  for  rehef  of  the  support  of  certain 

Eauners.  He  alleged  in  his  summons  that  the 
usband  and  father  of  the  paupers  was  bom  in  St 
Ninian's,  but  he  made  no  averment  of  a  settlement 
of  any  kmd  in  Barony.  The  condescendence,  how- 
ever, contained  the  following  statement  : — 

'*Cond.  5.  It  is  admitted  by  8t  Ninian's  that 
the  deceased  James  Davie  was  bom  in  that  parish, 
but  it  is  maintained  that  at  the  time  of  his  death 
he  was  in  possession  of  a  residential  settlement 
in  Barony,  which  that  parish  denies.  According 
as  this^  fact  shall  be  determined  in  the  present  pro- 
cess, either  St  Ninian's  or  Barony  wiu  be  bound 
to  repay  the  pursuer's  advances,  and  relieve  the 
City  parish  of  Glasgow  of  the  future  support  of 
the  pauper.  In  no  point  of  v\ew  has  the  pauper  a 
settlement  in  the  said  City  Parish.  The  pursuer 
does  not  think  it  necessary  to  sive  the  details  of 
the  residence  of  the  said  James  Davie  prior  to  his 
death,  as  these  will  fall  to  be  set  forth  by  the  de- 
fenders in  their  defences." 

In  these  circumstances  Barony  stated  the  follow- 
ing plea-in-law: — 

''The  pursuer's  action,  as  against  this  defender, 
is  irrelevant,  in  respect  the  summons  contains 
no  averment  to  warrant  its  conclusions  aeainst 
him."  ^ 

The  Lord  Ordinary  (Kinloch)  repelled  the  plea, 
observing  in  his  note  : — 

"The  present  action  is  raised  by  the  City  Parish 
of  Glasgow  affainst  the  parishes  of  St  Ninian's  and 
Barony,  for  tne  purpose  of  fijdng  on  one  or  other 
of  them  the  support  of  a  widow  pauper  and  her 
children.  It  is  clear  that  the  City  Parish  is  it- 
self not  chargeable.  No  ground  of  chargeability 
Mntinst  that  parish  is  suggested  from  any  quarter. 
Tne  settlement  is  admittedly  that  of  the  pauper's 
deceased  husband.  Admittedly  he  was  oorn  in 
St  Ninian's ;  and  if  no  other  settlement  appears, 
St  Ninian's  is  his  parish  of  settlement.  But  it  is 
alleged  by  St  Ninian's  that  anterior  to  his  death 
he  had  acquired  a  residential  settlement  in  Barony. 
The  parish  of  St  Ninian's  offers  to  establish  the 
fact.  The  question  therefore  lies  between  St 
Ninian's  as  the  admitted  birth  settlement,  and 
Barony  as  the  alleged  settlement  by  residence. 

"The  Lord  Ordinary  has  no  doubt  that  the 
question  has  been  competently  raised  by  the  City 
Parish  calling  the  two  others  into  the  field  in 
order  to  dispute  their  liability,  lliis  is  the  con- 
venient  form  which  has  been  adopted  in  modem 
practice  for  now  a  good  many  years. 

**  But  the  Barony  Parish  pleads  as  a  preliminary 
defence  that   the    action  nas  been    irrelevantly 


directed  against  it,  inasmuch  as  no  positive  state- 
ment has  been  made  by  the  pursuer  that  the 
residential  settlement  was  within  that  parish. 
What  is  averred  by  the  pursuer  is  that  it  is 
'  alleged '  that  the  residential  settlement  is  within 
Barony ;  and  accordingly  St  Ninian's  not  only 
avers  this,  but  offers  to  prove  it.  It  appears  to 
the  Lord  Ordinary  that  this  is  enough.  If  the 
pursuer  had  committed  himself  to  a  positive 
statement  that  the  residential  settlement  was  in 
Baionj^  it  might  have  been  said  with  more  justice 
that  this  was  a  reason  for  calling  Barony  and  no 
other.  What  the  pursuer  does,  and  in  the  Lord 
Ordinary's  view  does  properly,  is  to  caU  the  birth 
parish  (admittedly  liable  if  no  other  is),  and  also 
to  call  the  other  parish  as  that  against  which  the 
birth  parish  avers  a  residential  settlement.  The 
matter  will  then  be  properly  controverted  between 
these  two  parishes.' 

Counsel  for  Pursuer— Mr  Thomson.  Agent— 
Winiam  Buraess,  S.S.C. 

Counsel  for  St  Ninian's — Mr  Lamond.  Agenta 
—J.  &  J.  Turabull,  W.S. 

Counsel  for  Barony — Mr  Bumet  Agent- 
John  Thomson,  S.S.C. 

(Before  Lord  Ormidale. ) 
M.P. — ^ROBERTSON'S  TRUSTEES  r.  M*LEAN 

AND  OTHERS. 
Heritable  and  Moveable— Lfgitim.     A  person  died, 
having  feued  a  piece  of  building  ground  on 
which  he  was  in  the  course  of  erecting  build- 
ings which  were  not  completed  at  the  time  of 
his  death.      Held  (per  Lord   Ormidale  and 
acquiesced  in)  that  the  cost   of    the  whole 
buildings,  w&en  completed,  formed  heritable 
estate,  out  of  which  legitim  was  not  payable. 
This  is  an  action  of  multiplepoiudiug  raised  by 
the  tmstees  under  the  settlement  of  the  late  John 
Robertson,   plumber  in  Glasgow.      The  testator 
died  on  20th  January  1864,  a  widower,  survived  by 
an  only  daughter,  Mrs  M'Lean,  who  refused  hir 
testamentary  provisions  and  claimed  legitim.    Tie 
estate  consisted  of  moveable  goods,  amounting  to 
£2427,  10s.  7d.,  but  the  tmstees  contended  that  of 
this  amount  the  sum  of  £1335  was  to  be  considered 
heritable,  and  that  legitim  was  not  payable  oat  of 
it.     Some  time  prior  to  his  death,  the  testator,  in- 
tending to  retire  &om  business,  had  entered  into 
missives  of  feu  of  a  piece  of  building   groand 
at    Bridge    of    Allan.      He  had  got  mans  and 
estimates  of  s  proposed  villa   prepared.     These 
had  been    submitted  to  the   superior,   and  ap- 
proved by  hinoL     He  had  instructed  a  builder  to 
make  out  specifioations  of  the  whole  work  to  be 
done  in  constructing  the  house,  and  these  had 
been  prepared,  and  contracts  entered  into  to  the  ex- 
tent of  i&34.     At  the  date  of  the  testator's  death, 
the  building  was  roofed  in  and  nearly  ready  for 
the  plasterer.     These    facts   appeared  from  the 
evidence  of  certain  witnesses  examined  upon  com- 
mission, and  the  parties  in  addition  made  the 
following  joint-minute  of  admissions  :— 

'*  1.  'fiiere  was  a  verbal  set  of  the  under  flat  of 
the  house  in  question,  conform  to  plan  thereof,  to      j 
Dr  Gordon,  Bridge  of  Allan,  for  the  year  from 
Whitsunday   1864  to  Whitsunday   1865,  at  the 
rent  of  £48  sterling  per  annum. 

**2.  As  the  house  was  not  erected  at  the  time 
of  the  lease  being  entered  into,  the  accompanying 
tracuig  was  delivered  to  Dr  Gordon,  to  show  the 
size  and  arrangement  of  the  house  he  had  leased. 
"3.  The  mason  and  joiner  work  were  being 
proceeded   with  at  the  time  of  Mr  Robertson's 
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death,  aad  the  value  of  the  work  done  in  theae 

departments  at  that  time,  and  of  material  on  the 

ground,  waa — 

Mason-work  £470    0    0 

Joiner-work  .  165    0    0 


InaU  £635  0  0 
And  the  plasterer  had  material  on  the  ground,  al- 
though he  bad  done  no  work  on  the  building,  of 
the  yalue  of  £10. 

"4.  In  addition  to  the  above,  the  joiner  had 
work  finished  and  in  preparation  at  his  workshop 
for  the  building  of  the  value  of  £60    0    0 

And  the  fdasterer  had  work  in  the  same 

position  of  the  value  of  2    0    0 

And  the  latter  had  ordered  lime  for  the 

building  of  the  value  of  10    0    0 

InaU        £72    0    0 
*'5.    The    amounts  of  the  contracts  actually 
made  by  Mr  Robertson  for  the  mason,  joiner,  and 
plaster  work  of  the  house  in  question  were — 
For   mason-work  (including  £70 

for  extras)  £570    0    0 

For  joiner- work     .  313    0    0 

For  plaster-work  46    0    0 

Making  in  all    £934    0    0 

*'6.  The  boose,  if  finished  by  Mr  Robertson, 
aocording  to  his  plans  and  specifications  and 
oontrscts  made,  would  have  cost  him  £1335  ster- 


» tmsteea  did  not  complete  the  building  left 
infinished  by  the  testator.  They  entered  into  an 
arrangement  with  a  builder  under  which,  for  a 
sum  3l  £40  paid  to  him  by  them,  he  took  over  the 
house  and  whole  oontraots,  and  freed  the  estate  of 
all  claims  connected  therewith,  and  he  obtained  a 
title  from  the  superior  with  consent  of  the  trus- 
tees in  his  own  name.  In  the  feu-disposition  so. 
obtained  the  obligation  imposed  upon  the  vassal 
was  to  erect  and  maintain  a  house  upon  the  sub- 
jects of  the  value  of  not  less  than  £300.  The 
trust-deed  contained  a  power  but  not  a  direction 
to  sell 

K  V.  CaicpBkll,  for  the  trustees,  argued  that 
the  sum  of  £1335,  or  at  least  the  sum  of  £934, 
was  to  be  regarded  as  heritable^  He  referred  to 
the  following  authorities  :— More's  Notes,  142  ; 
Stanr,  2,  1,  1;  3,  8,  47;  Ersk.,  2,  2,  14:  Agnew, 
M.  8210;  Arbnthnot,  M.  5225;  Ker,  M.  5533; 
Robertson,  M.  5489 ;  M'Nicol  v.  M*Nicol,  16th 
June  1814,  FX.  ;  EUiot  v.  Minto,  2  S.  180,  1 
W.  &  &  678 ;  Yates*  Trustees,  24th  May  1832, 
10  S.  56S,  Collie  •.  Pirie's  Trustoes,  22d  January 
1851,  13  D.  506 ;  Robson  v.  M*Nish,  2d  December 
1861,  23  D.,  429;  Syme  v.  Harvev,  14th  De- 
cember 1861,  24  D.  202 ;  Cocmer  v.  Jarman,  2  L. 
R.  £q.,  M.  R.  98. 

BANifATrNS  {QtmoxD  with  him)  for  Mrs 
M'Lkak,  aivued — 

1.  That  the  sum  of  £40  paid  by  the  trustees  to 
be  relieved  of  the  buildii^was  alone  to  be  re- 
garded as  heritable  ;  or  otherwise, 

2.  That  the  sum  of  £635,  representing  the  value 
of  the  work  actually  executed  at  the  SaA,Q  of  the 
testator'a  death,  was  alone  heritable  ;  or, 

3u  That  the  sum  of  £934,  the  amount  for  which 
the  deceased  bad  entered  into  contracts,  was  alone 
heritable. 

Reference  was  made  to  Erskine,  2,  2,  14 ;  Beirs 
Com.  IL,  713  ;  Johnston,  M.  5443. 

The  Lord  Ordinary  pronounced  the  following 
interlocutor,  in  which  parties  have  acquiesced  : — 

TOL.  m. 


**  Edivhurgh,  ^th  January  1867.  —  The  Lonl 
Ordinary  having  heard  counsel  for  the  parties  on 
the  proof  and  whole  cause,  and  having  considered 
the  arguments,  together  with  the  proof  and  otber 
ptrocec^igs,  Finds,  as  matter  of  fact,  that  some 
time  before  the  death  of  the  late  John  Robertson 
on  20th  January  1864,  he  had  acquired  in  feu  a 
piece  of  ffround  at  tiie  Bridge  of  Allan,  with  the 
view  and  for  the  purpose  of  erecting  a  house 
thereon  ;  that  accoroin^y  he  had  got  prepared  a 
plan  and  relative  specifications  of  the  house  he  so 
intended  to  erect,  which  plan  was  approved  of  by 
the  superior  of  the  feu ;  that  Mr  Robertson  had 
also  obtained  estimates  for  certain  portions  of  tlio 
work  necessary  to  be  done  towards  the  erection  of 
the  said  house,  and  had  entered  into  contracts  with 
tradesmen  for  the  mason,  joiner,  and  plaster  work 
thereof,  to  the  extent  of  £934  ;  that  he  had  also 
instructed  a  builder  to  go  on  with  the  work ;  and 
accordingly  said  house  was  at  the  time  of  Mr 
Robertson  8  death  in  the  course  of  erection  and .. 
nearly  completed  :  Finds  also,  as  matter  of  fact, 
that  Mr  Robertson  had  in  anticipation,  and 
on  the  footing  of  said  house  being  completed 
before  the  term  of  Whitsunday  1864,  let  the 
under  flat  thereof  to  a  Dr  Gordon,  at  the 
yearly  rent  of  £48,  and  had  delivered  to  Dr  Gor- 
don a  tracing  of  the  plan  of  said  house  as  it  was  to 
be  completed,  which  tr<4cing  is  No.  36  of  process  : 
Finds  also,  as  matter  of  fact,  that  said  house  if 
finished  by  Mr  Robertson,  according  to  the  fore- 
said  plan,  specifications,  and  contracts  would  have 
cost  nim  £1335  sterling :  finds,  as  matter  of  law, 
that  in  these  circumstances  said  sum  of  £l3.'i5 
must  be  dealt  with  as  heritable  estate  left  by  the 
late  Mr  Robertson,  and  is  not  to  form  part  of  the 
fund  out  of  which  legitim  is  due  to  the  claimant, 
Mrs  Isabella  Robertson  or  McLean  ;  and  to  that 
effect  and  extent  sustains  the  pleas  of  Mr  Robert- 
sou's  trustees,  and  repels  those  of  Mrs  Isabella 
Robertson  or  McLean  and  husband  :  Quoad  ulfra, 
and  with  a  view  to  the  application  of  this  interlocu- 
tor, and  the  determination  of  the  remaining  x>^iiits 
in  the  case,  including;  the  expenses  of  process, 
appoints  the  case  to  be  enrolled  that  parties  ciay 
be  further  heard.  *  *  R.  Macfa r l an  e.  ' ' 

**  Note, — The  piDof  will,  it  is  believed,  be  found 
fully  to  support  the  finding  of  fact  in  the  abo\'e 
interlocutor ;  and  if  so,  it  appears  to  the  Lord 
Ordinary  that  the  £1335  which  it  would  have  cost 
Mr  Robertson  to  complete  the  house  in  question^ 
must  be  held,  on  the  one  hand,  to  be  a  debt  of, 
or  deduction  from,  his  executry  or  personal  estate, 
while  the  house  in  question  or  cost  when  com- 
pleted being  £1335,  must  be  dealt  with  as  heri- 
table estate — it  beinff  so  in  its  own  nature  to  the 
extent  to  which  the  house  was  actually  built,  and 
as  regards  the  remainder,  it  being  so  in  law,'  ex 
destinations  of  Mr  Robertson. 

**  It  wascontttided,  however,  on  the  part  of  Mrs 
McLean,  a  daughter  of  Mr  Robertson,  who  claims 
her  legitim,  that  £40  only,  the  sum  which  his 
trustees  after  his  death  paid  in  order  to  get  his 
estate  relieved  from  all  obligatioDS  connected  with 
the  house  in  ouestion,  ougnt  alone  to  be  deult 
with  as  heritable  estate,  in  ascei*taining  the  fund 
out  of  which  her  legitim  is  exigible.  But,  in 
point  of  fact,  Mr  Robertson's  trustees  not  only 
paid  the  £40  in  order  to  get  quit  of  the  obligations 
referred  to,  but  in  addition,  gave  up  and  made 
over  the  house  and  feu  themselves  ;  and,  at  an  vr 
rate,  it  is  clear  that  no  act  of  'hlr  Robertson  s 
trustees  could  change  or  affect  the  nature  of  his 
estate,  as  it  stood  at  the  time  of  his  death,  and 
was  left  by  himself. 
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*'  It  was  also  contended  alternatively  on  the  part 
of  Mrs  M'Lean,  that  no  more  coald  he  dedncted 
from  the  fund  ont  of  which  her  legitim  was  exi- 
ffible  than  the  value  of  the  honse,  so  far  as  it  had 
been  completed  and  actually  existed  at  the  time  of 
Mr  Robertson's  death,  which  was  admitted  to  be 
£635,  or  at  the  utmost  no  more  than  £934,  being 
the  amount  for  which  Mr  Robertson  was  under 
actual  contracts  with  tradesmen  at  the  time  of  his 
death.  And  in  support  of  this  contention,  the 
Lord  Ordinary  was  referred  to  Erskine,  2,  2,  14, 
and  the  case  of  Johnston  v.  Dobie  and  Others, 
25th  February  1783,  Mor.  5443. 

"  Now,  while  it  is  quite  true  that  Mr  Erskine 
states  in  the  passage  ref  ezred  to  that '  One's  collect- 
in^  of  timber,  stones,  slates,  or  other  materials  for 
raising  any  fabric  or  edifice,  is  not  sufficient  to 
make  them  heritable  deatmcUione,  tiU  they  be 
united  to* the  surface  of  the  ground  bv  actual 
building,'  it  appears  to  have  been  decided  in  the 
case  of  Johnston  v.  Dobie,  cited  by  Mrs  M 'Lean 
herself,  that  the  actual  union  or  fixing  of  materials 
in  a  buildins  is  not  indispensable,  and  that  acts 
short  of  that  unequivocally  indicative  of  the 
animtu  of  the  proprietor  are  sufficient  to  make  a 
subject  in  itself  moveable  heritable  destinaHone. 
The  argument  of  both  the  contending  parties  in 
that  case,  as  clearly  appears  from  the  report, 
which  is  very  instructive  on  such  questions  as  the 
present,  proceeded  upon  the  assumption  of  this 
principle  Deinff  indisputable,  and  so  accordingly, 
while  '  some  of  the  Judges  seemed  to  be  of  opinion 
that  even  the  simple  collecting  of  materials  for 
building  might  often  sufficiently  denote  ^eanimua 
deHinandi  of  the  proprietor,  so  as  to  render  them 
heritable,  others  appeared  to  admit  no  other  rule 
but  the  then  actual  state  of  the  subjects  ;  but  the 
opinion  of  the  majority  was,  that  in  cases  like  the 
present,  where  the  will  of  the  proprietor  so 
strongly  marked  is  actually  carrying  into  execu- 
tion bv  overt  acts,  such  animus  should  haye  full 
effect.  And  accordingly  the  Court  found  that  the 
articles  of  unfixed  work  destined  for  the  house  fell 
to  the  heir,  and  not  to  the  executors. 

"The  principle  of  this  iud^ent,  the  Lord  Ordi- 
nary thinks,  supports  the  interlocutor  he  has 
SronouHced.  Mere  intention,  not  expressed  and 
eclared  in  clear  and  unequivocal  terms,  or  mani- 
fested by  unmistakeable  acts  and  conduct,  may 
not  be  enough,  but  in  the  present  case  the  arUmas 
desHnandi  of  the  late  Mr  Robertson  has  not  only 
been  unequivocally  manifested,  but  to  a  laige 
extent  actually  carried  into  effect.  Not  only  so, 
but  as  the  Lord  Ordinary  views  the  proof—  taking, 
of  course,  as  part  of  it,  the  mutual  admissions  of 
the  parties — Mr  Robertson  had  entered  into  en- 
gagements, on  the  assumption  that  the  house  in 
question  would  be  completed,  of  such  a  nature  and 
in  such  a  way  as  precluded  him  from  retracting  or 
receding  from  them.  It  is  impossible,  indeed,  on 
any  reasonable  view  of  the  evidence,  to  suppose 
that  Mr  Robertson  would  have  stopped  short  of 
the  full  completion  of  the  house,  ms  whole  acts 
and  conduct  bearing  on  the  matter  plainly  and 
decidedly  indicate  a  fixed  resolution  to  the  con- 
trary—-a  resolution  which  he  had  to  a  large  extent 
earned  into  effect. 

'*  These  are  the  grounds  upon  which  the  Lord 
Ordinary  has  arrived  at  the  conclusion  embodied 
in  his  interlocutor,  and  that  conclusion  he  thinks 
ia  in  accordance  with  established  principles,  as 
illustrated  by  the  authorities  already  referred  to, 
as  well  as  many  others,  of  which  he  considers  it 
sufficient  to  mention  Bell's  Principles,  S.  1490; 
and  Elliot  v.  Minto,  1  W.  and  S.  678. 


"That  in  the  most  favourable  view  that  could 
be  adopted  for  Mrs  Mljcan,  the  sum  of  £934, 
beinff  the  amount  of  the  actual  contracts  binding 
on  Mr  Robertson  at  the  time  of  his  death,  in  re- 
ference to  specific  portions  of  work  in  connection 
with  the  house  in  question,  falls  to  be  deducted 
from  the  fund  otherwise  available  for  legitim,  was 
scarcely  disputed,  and  is  supported  by  precedents 
directly  in  point — Robson  v,  Denny,  2d  February 
1861,  23  D.  429 ;  and  Cooper  v.  Jarman,  4th  De- 
cember 1866,  Weekly  Not^  vol.  L  p.  378. 

"  It  is  presumed  from  what  feU  from  the  parties 
at  the  debate,  that,  on  the  footing  of  the  Lord 
Ordinary's  intcnrlocutor,  they  will  have  no  difficulty 
in  agreemg  as  to  the  full  and  final  disposal  of  the 
Htication.  "  R.  M." 

Agents  for  Trustees— Maitland  &  Lyon,  W.S. 

Agents  for  Mrs  M*Lean— Hamilton  &  Kinnear, 
W.S. 

Friday,  March  8. 

John  Millar,  Esq.,  advocate,  this  day  presented 
her  Majesty's  commission  in  his  favour  as  Solicitor- 
Ckoiearal  of  Scotland  ;  and  the  usual  oaths  having 
been  administered  to  him,  he  was  invited  by  the 
Court  to  take  a  seat  within  the  bar. 


SECOND  DIVISION. 

RICHMOND  V.  LITTLE. 
Teinds — Ccmmonty — Decree  of  Valuation,  Cir- 
cumstances in  which  held  that  it  was  not 
proved  that  the  teinds  of  a  portion  of  divided 
commontiee  were  included  in  a  decree  of  sab- 
valuation. 

This  is  a  question  in  the  locality  of  Orwell  be- 
tween Mr  Richmond,  one  of  the  heritors,  the 
minister  of  Orwell,  and  the  common  agent  in  the 
locality.  The  question  is,  whether  the  portion 
now  l)6longin£  to  Mr  Richmond  of  the  divided 
commonties  of  Cuthill  Muir  and  Berry  Mnir  are  to 
be  held  as  having  been  included  in  a  sub-valuation 
obtained  in  1630.  The  subjects  described  in  Mr 
Richmond's  title  are  "  the  lands  of  CoUinstain  or 
CoUinston,  and  Stenton,  with  houses,  biggings, 
yards,  parts,  pendicles,  and  pertinents  of  the  same 
whatsoever,  lyin^  within  the  barony  of  CuthiU- 
Gourdie  and  sheriffdom  of  Perth."  The  common- 
ties  were  divided  and  allocated  in  1774.  Hie 
Lord  Ordinary  (Barcaple)  held  that  Mr  Richmond 
had  failed  to  show  that  the  valuation  included  the 
teinds  of  his  ]^ortion  of  the  commonties.  There 
being  no  mention  of  the  commonties  in  the  titles 
and  no  information  in  r^ard  to  tiiem  at  all  prior 
to  the  division  in  1774,  it  was  only  presumptively 
that  it  could  be  held  that  they  existed  as  common- 
ties  in  1630,  and  that  the  right  of  commonty  then 
attached  to  CoUinston  and  Stenton.  But  assuming 
that  that  was  to  be  presumed,  the  Lord  Ordinaiy 
was  of  opinion  that  on  a  sound  construction  of  the 
decree  of  valuation  it  could  not  be  held  to  include 
the  teinds  in  question. 

The  pursuer  (objector)  reclaimed. 

Cook  and  Diincan  for  him. 

Clark  and  Ashbb  for  defender. 

At  advising, 

Lord  Cowan — I  concur  in  the  views  taken  of 
this  case  by  the  Lord  Ordinary. 

It  is  a  principle  well  established  that  an  heritor 
asserting  that  the  teinds  of  his  lands  have  been 
valued  £as  imposed  on  him  the  bunlen  of  making 
out  the  fact  on  grounds  satisfactory  to -the  Court. 
This  principle  is  specially  applicable  to  a  question 
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of  the  kind  raised  bv  this  record— viz.,  whether 
the  valuation  aacnbed  to  certain  lands  rwrninatim, 
includes  the  teindi  of  a  portion  of  the  existing 
property  known  under  that  name,  to  which  the 
light  is  not  shown  by  the  titles  to  have  belonged 
in  exclusive  property  to  the  heritor.  The  portion 
of  land,  the  teinds  of  which  are  in  question  came 
into  the  exclusive  possession  and  ownership  of  the 
heritor  only  at  the  division  of  the  commonty  in 
September  1774.  Prior  to  that  date  this  portion 
of  the  lands  did  not  form  a  part  of  the  estate  of 
Colliston  and  Stenton  ;  except  in  so  far  as  it  may 
be  held  to  have  been  embraced  within  the  titles 
as  a  portion  of  the  undivided  common  to  which 
the  proprietor  had  riffht.  To  establish  the  allega- 
tion that  the  teinds  of  this  part  of  his  i>resent  estate 
in  this  situation  are  valura,  the  heritor  requires 
to  make  out  two  propositions — 1st,  That,  in  1630 
▼hen  the  valuation  was  led  before  the  sub-com* 
misnoners,  there  was  attached  to  the  lands  of  Col- 
UsfcoQ  snd  Stenton  a  risht  of  property  in  the  un- 
divided commonty  ;  ana  2d,  that  the  valuation  in 
question  did,  in  fact,  apply  to  and  include  this 
uuue  of  the  undivided  common.  On  both  of 
those  points  it  appears  to  me  that  the  case  of  the 
heritor  rests  on  no  satisfactory  ground,  but  is 
baaed  on  mere  inference,  on  which  it  would  be 
uiaafe  for  the  Court  to  proceed. 

On  the  first  question,  it  is  contended  that  the 
description  of  the  lands  has  continued  the  same  in 
the  tiues  from  a  date  within  a  few  years  of  the  valu- 
ation of  1633  until  now;  It  is  '*  All  and  whole"— 
[Reads]— This  description  contains  no  right  to  the 
commonty  either  specially  or  in  the  oeneral  terms 
tMieommtmite/ifrtwusualm  early  title^eeds.  thouffh 
**  parts  and  pertinents  "  are  given.  These  wozvu 
nay,  by  possession  of  commonty,  apply  to  a  right 
of  pimierty  or  to  a  right  of  servituae.  It  cannot 
therefore  be  certainly  predicated  that  at  the  date 
of  the  valuation  any  right  of  property  in  the  undi- 
ridod  commonty  appertained  to  the  proprietor  of 
the  hnds  of  ColIiBton  and  Stenton.  There  may  be 
a  presumption  to  that  effect,  but  it  is  not  certain 
that  it  was  a  property  and  not  a  servitude  right. 
Passitt^,  however,  from  that  objection,  the  graver 
objection  is,  that  the  valuation  affords  no  evidence 
that  this  inAt  of  commonty  was  included  in  the 
▼aloation.  The  words  are,  *'  the  lands  of  Stenton 
and  GoUiston  pays  of  teind  29  bushels  victual, 
two-part  meal  and  third -part  bear."  No  reference 
is  here  mode  to  riffhts  of  commonty,  or  to  parts 
and  pertinents.      Otiserve  the  different  terms  in 


other  lands  in  the  decreet  are  spcjcifically 
▼alned  as  regards  teinds.  Where  valuation  sets 
forward  a  sum  of  money  paid  as  rent  or  value 
and  worth  of  "  stock  and  teind,"  there  might  be 
loom  for  holding  that  rent  or  value  to  have  in- 
chided  rights  in  commonty  attached  to  the  lands 
then  valued.  The  present  is  not  a  case  of  that 
kind  at  all.  There  is  merely  a  valuation  of  the 
teinds  paid  for  the  lands.  That  must  have  been 
the  value  or  worth  of  the  rental  both  paid  by  the 
then  owner  of  the  teinds  to  the  titular.  On  the 
▼hole,  I  think  this  reclaiming  note  should  be  re- 
fnsed. 

Lords  Benholme  and  Neaves  concurred. 

The  interlocutor  of  the  Lord  Ordinary  was  ao- 
oordingly  adhered  to. 

Agents  for  Pursner'-Jardine,  Stodart,  &  Fraser, 
W.S. 

Agents  for   Defender— Lebum,  Henderson,   k 

Wilson,  aac. 


LEIGHTON'S  TBUSTEES  V.  LEIGHTON  AND 

OTHERS. 
Trtut—Potoers  of  Trutteea^Adual  Paymeni—Be- 
9olution  to  Pof — Vesting,  Circumstances  in 
which  held  that  trustees  having  formally  re- 
solved to  bring  an  action  of  muUiplepoinding 
for  winding  up  the  trust,  the  share  of  a  benefi- 
ciary dying  before  the  action  was  raised,  had 
vested. 

Alexander  Lei^ton,  tenant  in  Drumcaim,  by 
his  trust-disposition  directed  his  trustees  to  hold 
his  estate  for  behoof  of  his  three  sons  equally, 
either  paying  them  the  income  of  their  shares,  or 
buying  annuities  for  them,  or  making  money 
advances  to  them  on  any  fit  occasion.  Ttxe  shares 
were  not  to  vest  until  payment.  The  advances 
were  to  bear  interest  until  repayment  or  readjust- 
ment, the  trustees  having  tne  power  to  enforce 
repayment  when  they  thought  proper.  The  tes- 
tator died  in  1857.  At  that  date  two  of  the  sons, 
Robert  and  Stewart  Leighton,  had  had  advances 
made  to  them  by  the  testator  himself,  which  were 
to  be  reckoned  against  them  in  accounting  to  them 
for  their  shares  of  the  trust-estate.  The  trustees, 
during  their  management  of  the  trust,  made  ad- 
vances to  the  sons  at  various  times.  They  gave  over 
the  crop  and  stockins  of  certain  farms  to  Stewart, 
taking  his  bond  for  we  amount,  and  in  1860  they 
advanced  him  a  sum  of  about  £3000,  to  enabJe 
him,  jointly  with  his  brother  Geoive,  to  buy  a 
property  called  Westerton.  Altogether  Stewart's 
advances  amounted  to  more  than  a  third  of  the 
trust-funds.  Stewart  Leighton  died  in  February 
1865.  This  multiplepoindin^  was  raised  in 
October  following.  The  question  was,  whether 
Stewart's  share  of  the  trust-estate  had  vested  in 
him  before,  his  death,  so  as  to  be  carried  by  bis 
disposition  and  settlement  to  Mrs  Soutar,  who 
claimed  in  the  action  as  his  disponee  ? 

The  Lord  Ordinary  (Barcaple)  held,  on  a  view 
of  the  whole  circumstances  of  the  case,  lookins  to 
the  state  of  accounts,  and  to  the  minutes  ot  the 
meetings  of  the  trustees,  that  vesting  had  taken 
place.  In  1861  the  trustees  had  contemplated 
orixiging  the  trust  to  an  end,  and  had  taken  lesal 
advice  as  to  their  power  to  do  so,  while  in  No- 
vember 1864  they  '*  resolved  to  institute  an  action 
of  multiplepoinding,  in  order  to  obtain  a  free  and 
indisputable  dischaige  of  their  trusteeship."  The 
Lord  Ordinary  held  this  to  be  a  distinct  resolu- 
tion by  the  trustees,  never  departed  from,  to  wind 
up  the  trust  immediately,  on  the  footing  of  mak- 
ing over  their  shares  to  the  sons  absolutely.  He 
therefore  sustained  Mrs  Soutar's  claim. 

Robert,  one  of  the  surviving  sons  of  the  testa- 
tor, reclaimed 

Young  and  Broun  for  him. 

GiPFORD  and  S^ittal  for  Mrs  Soutar. 

At  advising. 

Lord  Cowan  said  there  was  no  doubt  that  the 
provisions  of  the  trust-deed  were  somewhat  pecu- 
liar, and  unusual  powers  were  conferred  upon  the 
trustees,  who  might,  in  the  event  of  any  of  the 
sons  misconducting  themselves,  limit  their  right  in 
the  estate.  But,  m  the  circumstances  in  which 
the  case  had  arisen,  he  thought  the  Lord  Ordinary 
was  right,  and  that  the  shares  had  been  vested  at 
all  events  some  time  before  the  death  of  Stewart. 
It  was  contended  that  the  advances  were  to  be  re- 
paid, and  that,  therefore,  they  had  not  vested. 
Now,  it  was  quite  possible  that,  at  an  earlier 
period,  these  sums  might  have  been  re-demanded  ; 
but  the  question  here  was,  What  was  the  state  of 
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matters  wheu  Stewart  died  ?  It  was  plain,  from 
the  minutes  of  the  trustees,  that  for  some  time 
they  were  pr^oring  to  dose  the  trust.  In  April 
1864  they  were  reaidy  to  |»y  over  finally  if  they 
had  the  power.  After  getting  advice  that  they  had 
power,  they  resolved  to  raise  an  aetion  of  multi- 
plepoinding  for  their  own  exoneration,  and  at  the 
same  time  reoommended  the  sons  to  adjust 
the  trust  accounts  so  that  there  might  be  as  little 
delay  as  possible.  It  was  probably  owing  to  this 
recommendation  that  the  delay  in  the  actual  rais- 
ing of  the  action  took  place,  but  that  delay  was  not 
to  affect  the  rights  of  the  parties.  The  aetion  was 
necessary  for  exonerating  the  trustees  ;  and 
although  the  powers  of  tmsteea  in  management 
of  a  trust  may  be,  as  here,  very  Urge,  it  does  not 
follow  that  the  ri^ta  of  the  beneficiaries  are  to  be 
prejudiced  by  delay,  on  the  part  of  agents  or 
others^  in  carrving  out  the  resolutions  of  the  trus- 
tees. No  donbd^  the  clause  of  vesting  was  very 
strong,  but  after  the  resolution  of  the  trustees  in 
November  1864,  it  could  not  be  held  that  Stewards 
riiare  had  not  vested  in  him.  Hia  LordiAiitr  could 
not  give  effect  to  the  oontentioB  of  the  redaimer, 
that  even  after  the  action  was  raised,  it  would 
still  be  oompetent  for  the  trustee  to  interfere,  and 
refuse  payment  to  any  of  tiie  sons. 

Lord  Senholme  and  Lord  Neaves  concurred. 
The  Lord  Ju8tice<<:ierk  not  having  been  present 
at  the  hearing  of  the  case,  did  not  take  part  in 
the  advising. 

Agent  for  Leighton— T.  Sprot,  W.8. 

^ents  for  Soutax^— Mackenzie,  limes,  ft  Logan, 

Saturday^  March  9. 

firstTivision. 

ROY  V.  HAMILTONS  AND  CO. 
Ship— Merchant  Shipping  Act^  tec.  ^f^— Petition  to 
Interdict  Trcmtfer — Competency.    An  applica- 
tioQ  by  a  pers^ial  credit<^  of  a  firm  ox  ship- 
owners to  nave  them  interdicted  from  trans- 
ferrii^^  their  ships,  presented  under  section 
66  of  the  Merchant  Shipping  Act,  refused  as 
incompetent. 
The  petitioner,  who  is  an  African  agent,  resident 
in  Olasgow,  says  he  has  a  claim  against  Messrs 
Uamiltons  ft  Company,  merchants  in  Olasffow,  to 
the  amount  of  £6260,  15s.  2d.    This  claim  Messrs 
Hamiltons  ft  Co.  dispute  to  the  extent  to  which  it 
is  stated,  and  a  proof  has  been  allowed  to  the 
parties. 

Meanwhile,  the  petitioner  asked  the  Court  to 
interdict,  prohibit,  and  discharge  the  respondents 
from  selling,  transferring,  or  mortoaging  four  ships, 
of  which  Sbey  are  the  registered  owners,  or  any 
of  them,  or  any  share  or  shares  thereof,  and  from 
otherwise  dealing  with  the  said  ships  or  any  of 
them,  until  they  shall  have  foimd  caution  for  the 
sums  sued  for. 

The  application  was  founded  on  the  Merchant 
Shipping  Act  of  1854,  sec.  66,  which  gives  the 
Court  of  Session  power,  *'upon  the  summary  appli- 
cation of  any  interested  person,  made  ei&er  by 
petition  or  otherwise,  and  either  ex  parte  or  upon 
service  of  notice  upon  any  other  person,  as  the 
Court  may  direct,  to  issue  an  order  prohibiting  for 
a  time  to  be  named  in  such  order,  any  dealing  with 
such  ship  or  share." 

The  petitioner  averred  that  the  respondents 
were  r^rgentes  ad  vnopiam,  that  they  had  recently 
sustained  heavy  losses,  and  that  they  were  in  course 


of  transferring  their  assets  and  business ;  and  that  it 
was  their  intention  to  transfer  and  dispose  of  the 
said  ships  before  they  arrive  in  tiiis  country  or  be- 
come subject  to  the  diligence  of  arrestment  at  the 
petitioner's  instance,  whereby  his  security  would 
oe  lost. 

The  respondents  lodged  answers  denying  the 
averments  in  the  petition,  and  pleading  that  the 
application  was  incompetent,  the  section  of  the 
statute  founded  on  being  inapplicable  to  the  cir- 
cumstanossL 

YouKO,  Clakk,  and  H.  Sboth  for  the  peti- 
tioner. 

A.  MoNCTRiKFF  and  Glqao  for  the  respondents. 

At  advisiiUL 

The  Lord  rREsn>KNT~I  oannot  say  1  have  any 
doubt  of  t^e  incompetency  of  this  application.  The 
clause  founded  on  gives  a  power  to  the  Court  on 
the  summary  application  of  any  interested  pereoB 
to  issue  an  order  prohibiting  for  a  time  to  be  named 
any  dealing  with  certain  smps  or  shares  of  ships. 
It  is  on  thn  clavse  the  petition  is  founded.  It  is 
xaaterial  to  consider  who  the  petitioner  is,  and 
under  what  drcumstances  he  asks  this  remedy. 
He  is  a  personal  creditor  of  the  respondents  and 
nothing  more.  The  petition  applies  to  four  ship 
which,  he  states,  are  at  present  beyond  the  juris- 
diction of  the  Court,  but  he  cannot  state  precisely 
where  they  arei  Ho  further  states  that  it  is  the 
respondents'  intention  to  transfer  these  ships  be- 
fore their  arrival  in  this  country,  wherel^  his 
security  for  payment  of  his  debt  will  be  lort,  by 
which  security  he  means  an^  power  which  he 
may  have  to  attach  the  ships  by  arrestment. 
That  is  his  whde  case^  and,  of  course,  on  the 
same  statement  he  would,  aocovding  to  his 
oonstmction  of  the  Act,  be  entitled  to  attach 
any  number  of  ships  belonffing  to  any  persons 
or  companies  who  he  may  choose  to  allege  are 
his  debtors.  It  appears  to  me  that  this  is  an  at- 
tempt to  make  use  of  this  section  of  the  Act  for  a 
purpose  which  was  never  contemplated,  in  the 
mterest  of  a  party  not  within  the  aoope  of  its  pro- 
visBoos,  and  m  a  maimer  and  form  totally  unan- 
thorised.  Section  65  forms  rani  oi  a  sttbdirision 
of  Part  II.  of  the  Merchant  Slupi»ng  Act  regard- 
ing the  "registry  of  British  ships,"  and  the  sub- 
division is  styled,  '* transfers  and  transmissiotts." 
The  sections  66  to  61  regulate  the  modo  oi  trans- 
mitting and  transferring  British  ships  and  shares 
either  as  betwixt  buyers  and  sellers  or  in  case  of 
bankruptcy,  sueeession,  or  marriage.  But  section 
62  deab  with  a  particular  subject  not  dealt  with 
in  previous  sections-^the  ease,  namely,  of  a  ship 
or  a  share  coming  to  belong  by  the  death  of  any 
owner,  or  the  marriage  of  any  female  owner,  to  any 
person  who  is  not  qualifiea  in  terms  of  section 
18  to  be  the  owner  of  a  British  ship.  With- 
out some  such  provision  as  sectimi  62  coptains,  the 
person  so  succeeding  would  not  be  entitled  to 
take  up  the  lc«al  estate  in  the  ship  or  share.  The 
remedy  provicfod  is  bringing  the  ship  to  sale,  and 
it  is  very  necessary  to  attend  to  sections  6S2,  63^ 
and  64,  in  order  that  we  may  quite  understand 
the  meaning  of  all  the  terms  used  in  section  65. 
Section  62  provides  that  in  such  cases  as  I  bays 
mentioned  it  shall  be  lawful  to  the  Court  to  order 
a  sale  to  be  made  of  the  property  so  transmitted, 
and  to  direct  the  proceeds  to  oe  paid  to  the  person 
entitled  under  such  transmission,  or  otherwise  as 
the  Court  mav  direct,  and  generally  to  act  in  the 
premises  as  the  justice  of  tne  case  requires.  Now 
this  is  a  very  laige  and  wide  discretion,  and  it  is 
important  to  observe  that  in  so  far  as  regards  the 
transmission  of  ships,  this  is  the  first  section  giv- 
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ing  any  power  to  the  Court  to  effect  transfera  or 
complete  titles  to  shipe.  Farther,  it  seems  to  be 
oontemplated  that  the  order  should  be  granted  at 
OBce,  and  for  the  purpose  of  earrying  out  the 
order  of  sale,  section  6S  enacts  that  every  order  of 
lale  shall  contain  a  declaration  vesting  the  right  to 
transfer  the  ship  or  share  so  to  be  sola  in  a  nominee 
of  the  Couit,  who  shall  thereupon  be  entitled  to 
transfer  as  if  he  were  registered  owner.  Sec^on 
64  limits  the  time  Within  which  an  appUcation  for 
sale  may  be  made.  All  that  is  quite  clear,  but 
th«  proceeding  is  very  summary  and  rapid,  and  it 
may  naturally  oocnr  that,  in  the  course  of  this 
enmmaiy  procedure,  there  are  persons  who  have 
aa  interest  and  a  title  to  interfere.  The  case  is  an 
anomalous  one  altog^ether,  and  accordingly  it  ap- 
pears to  me  tiiat  section  65  is  intended  entirely  for 
the  puipose  of  providing  for  that  case.  When 
yon  read  the  section,  every  term  in  it  oorresponds 
with  that  idea.  The  very  term  "interestea  per- 
son," suggests  there  may  be  any  kind  of  interest 
entitling  one  to  interfere  betwixt  the  nominee  and 
the  unqualified  person.  It  would  be  most  unsafe 
to  define  what  kind  of  interest  is  necessary.  In- 
deed, I  abstain  from  illustrating  the  matter.  I 
think  it  means  any  person  who  can  establish  a 
prima  fade  interest  of  au]^  kind.  But,  farther, 
what  kind  of  prohibition  is  to  be  issued  under 
section  66  ?  Not  what  we  are  asked  to  grant  in 
this  petition,  but  it  is  to  be  for  a  time  to  be  named 
—that  is,  until  pn^per  inquiry  can  be  made.  Be- 
sides, what  is  the  subject,  the  dealing  with  which 
is  to  be  prohibited  T  It  is  "  such  smp  or  share," 
to  which  words  it  is  impossible,  on  any  principle 
ef  oonsbuction,  to  find  an  antecedent  except  in 
the  preoediug  sections.  On  these  grounds  i  am 
dear  that  this  petition  is  incompetent. 

The  other  Judges  concurred,  and  the  petition 
was  therefore  refused  as  incompetent,  with  ez- 


Agent  for  Petitioner— John  Henry,  8.S.G. 
Agents    for    Respondents  —  Wilson,   Bum,    ft 
Gloag,W.S.  

Saturday^  March  9» 

SECOND    DIVISION. 

MACLEAN  AND  HOPE  V.  FLEMING 
{arUe^  p.  270). 
Frotie$9— Evidence  [Scotland)  Act^  I866-^-Coin»iw. 
non^  Witnesses  Abroad-^ury  Trials  Act  of 
Sederunt,   1841.     Held  (repeating  the  judg- 
ment of  the  Court  of  Feb.  23, 1867)  that  com- 
mission to   examine  witnesses   beyond   the 
jurisdiction  of  the  Court  in  terms  of  the  Evi- 
dence (Scotland)  Act  1866,  must  be  preceded 
by  affidavit  and  adjusted  interrogatories,  it 
being  the  intention  of  the  Act  to  assimilate 
its  pnctice  to  that  applicable  to  jury  trial, 
and  the  latter  being  fixed  by  the  Act  of  Sede- 
runt of  1841. 
In  this  case,  on  23d  February  last,  the  Court  re- 
called an  interlocutor  of  the  Lord  Ordinary  (Kin- 
loch),  who  granted  a  commission  to  the  Vice- 
Consul  at  Constantinople  to  examine  the  witnesses 
in  the  cause  that  were  to  be  obtained  there.    The 
case  was  set  down  for  trial  before  the  Lord  Ordi- 
nary under  the  Evidence  Act  of  1866.    The  Court 
<m  that  occasion  held  that,  under  the  Evidence 
Act  it  was  onlv  competent  to  take  on  commission 
the  whoU  evidence  in  the  cause,  and  that,  either 
upon  cause  shewn  to  the  Court,  or  of  consent  of 
parties  ;  and  that,  if  commission  should  be  granted 


to  examine  any  witness  who  is  resident  beyond 
the  jurisdiction  of  the  Courts  that  could  only  be 
done  with  reference  to  the  existing  practice.  The 
pursuers  then  made  a  motion  to  the  Lord  Ordinary 
that  they  were  entitled  to  get  a  coBsmission  for 
the  purpose  of  examining  certain  witnesses  named, 
without  either  making  affidavit  according  to 
the  practice  applicable  to  jury  trial,  or  preparing 
interrogatories  for  the  exammation  of  the  wit- 
nesses. The  defender  having  objected  to  the 
motion,  the  Lord  Ordinary  reported  tiie  case. 

Clark  and  Watsov^  for  the  defender,  aigued 
—The  object  of  the  Evidence  Act  in  dispcmsing 
with  proof  by  commission  is  as  far  as  possible  to  as- 
similate its  practice  to  that  applicable  to  jury  trial. 
That  practice  is  fixed  by  the  17th  section  of  the 
Act  of  Sederunt  of  184|,  which  provides  that  such 
examination  as  is  here  craved  by  the  pursuers  shall 
proceed  upon  affidavit  and  interrogatories ;  and, 
it  being  so  fixed,  it  is  not  within  the  discretion  of 
the  Court  to  dispense  with  these  formalities. 

YouHO  and  MACKsyziE,  in  answeiv-The  Act 
says  nothing  aa  to  the  practice  of  jury  triaL  In 
the  10th  section  of  the  SherilT  Court  Act  thereis 
a  provision  in  terms  the  same  as  the  third  excep- 
tion in  the  second  clause  of  the  Evidence  Act,  and 
affidavit  and  interrogatories  are  unknown  in  the 
practice  of  the  Sheriff  Court.  Further,  the  vjtb- 
tern  of  examination  by  affidavit  and  interrogatories 
is  highly  inconvenient,  and  is  not  to  be  forced 
by  impboation  when  it  is  not  per  expressum  en- 
joined. 

At  advising. 

Lord  Jcsticb-Clbrk— Since  the  discnssion  yes- 
terday, we  are  in  a  condition  to  say  that,  in  the 
view  of  the  majority  of  tlw  Court  at  me  time  of  the 
former  deciuon  in  the  case,  their  judgment  was  in- 
fluenced by  the  assumed  application  of  the  Act  of 
Sederunt  of  1841.  But,  as  the  view  taken  by  the 
Court  rested  upon  grounds  not  necessarily  involv- 
ing an  adoption  of  the  Act  of  Sederunt  aa  the  basis 
of  judgment,  as  the  Court  is  now  differently  con- 
stitute, and  as  the  case  is  anxiouslv  pressed  as 
involving  an  important  rule  in  procedure  under  a 
new  statute,  I  have  thought  it  rieht  to  form  and 
express  the  judgment  to  which  I  have  come  inde- 
pendently of  authority. 

The  application  is  made  with  reference  to  a  case 
set  down  for  trial  upon  a  day  fixed  before  the  Lord 
Onlinary.  In  the  ordinary  course  of  proceedings 
the  party  who  makes  the  application  would  have 
to  bring  all  his  witnesses  bdore  the  Judge,  who  on 
that  day  was  to  try  the  cause  as  a  jury  would 
under  other  circumstances  have  done.  I  do  not  at- 
tach any  oonseauence  to  the  question  as  to  whether 
such  a  case  could  have  been  tried  otherwise  than  by 
a  jury  prior  to  the  passing  of  the  Act.  Th<^  rule  as 
to  tnaf  where  formerly  no  other  than  a  jury  was 
competent  and  as  to  trial  in  reference  to  a  matter 
where  a  different  method  of  trial  xnifht  have  been 
competent,  must,  I  think,  be  precisely  the  same. 
The  uialogv  is  between  proceeoines  set  down  to  be 
tried  on  a  oay  certain  and  by  adduction  of  parole 
evidence  before  a  Lord  Ordinary,  and  the  case 
where  issues  had  been  adjusted,  and  a  trial  was 
impending  before  a  jury.  The  first  section  of  the 
Act  dechtfes  it  incompetent  to  grant  conmiissions 
except  as  hereinafter  directed,  and  the  second 
section  contains  the  direction  and  the  portion  of 
the  direction  applicable  to  this  case  "  to  i^rant 
such  commission,"  &c.  A  separate  provision 
at  the  dose  of  the  section  applies  to  proofs  to 
lie  m  retentis.  The  reference  to  existing  prac- 
tice in  the  material  part  of  the  clause  is  certainly 
not  applicable  to  proofs  taken  to  lie  m  retentis.  It 
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ift  specially  applicable  to  the  case  of  absent  or  in- 
firm witnesses,  parties  unable  to  attend  the 
trial  or  not  within  the  luriBdiction  of  the  Court, 
BO  that  a  party  may  have  the  oompnlaitor  of 
law  to  enforce  attendance.  I  take  it  that 
where  depositionB  were  taken  before  issnes  were 
settled  they  were  ^penerally  taken  to  lie  m  retentU. 
The  existing  practice  referred  to  in  the  material . 
portion  of  the  clause  in  applications  as  to  parties 
resident  beyond  the  jurisdiction,  or  incanable  of 
attending  to  give  evidence,  is  certainly  tne  prac- 
tice as  fixed  by  the  A.  S.  1841.  I  think  that  we 
are  referred  to  the  case  of  certain  exceptional 
grants  of  commission,  having,  as  the  special  object 
m  view,  the  dispensation  wiw  personal  attendance 
of  witnesses  at  a  trial,  and  when  we  find  a 
precise  course  prescribed  under  an  A.  8.  in  viridi 
obsetyanUa,  we  cannot,  I  think,  ignore  it.  If  the 
application,  according  to  A'Hgtmor  practice  in  such 
a  case,  requires  a  previous  affidavit,  and  the  pre- 
paraticm  of  interrogatories,  it  seems  to  me  impos- 
sible to  depart  from  tiiat  practice,  where  a  strict 
adherence  to  the  rule  of  pnustioe  is  insisted  on  by 
one  of  the  parties^  without  vi<^ting  the  Act  of 
Parliament.  Considerations  as  to  the  expediency 
or  inexpediency  of  the  rule  prescribed  cannot 
affect  tne  question.  If  the  Act  of  Parliament 
requires  an  adherence  to  a  special  practice,  it  is 
immaterial  whether  the  practice  is  a  wise  one  or 
not.  But  I  am  l^  no  means  persuaded  that  the 
observance  of  the  practice  in  the  particular  case  of 
witnesses  resident  beyond  the  jurisdiction  of  the 
Court  is  diBadvantageous.  In  cases  where  parties, 
owing  to  sudden  ifiness  or  to  great  age,  out  re- 
sident in  Scotland,  are  unable  to  come  here 
to  attend  a  trial,  the  preparation  of  interroga- 
tories may  cause  delay,  amd  lead  to  a  form  of  ex- 
amination more  cramped  and  fettered  both  in  chief 
and  in  cross,  and  perhaps  more  readily  admitting 
of  the  witness  bein^  prepared  for  his  answers,  than 
if  no  interrogatories  were  adjusted ;  but  in  that 
case  there  is  a  copia  peritorumat  hand — counsel  or 
agents  who  are  conversant  with  the  case  may 
attend.  But  it  is  otherwise  in  reference  to  the 
examination  of  parties  resident  in  distant  countries, 
and  it  may  be  in  various  ports  or  towns  scattered 
alonff  a  considerable  extent  of  coast.  The  cost  of 
conducting  an  examination  without  interrogatories 
would  be  very  ffreat,  or  the  examination  very  un- 
satisfaotorjr.  The  preparation  of  questions  in 
chief  and  in  cross,  bv  insuring  that  the  case  on 
both  sides  shall  be  Drought  out,  may  save  the 
journey  of  agents  or  counsel  or  rehance  upon  such 
instructions  as  can  be  ^ven  to  parties  on  the  spot 
not  very  able  to  receive  or  make  available  tnis 
instruction.  Id  such  a  case  as  the  present,  I  have 
known  one  instance  in  my  own  practice  where  the 
citation  of  the  witnesses  and  their  examination, 
and  the  return  of  the  commission  with  the  deposi- 
tions taken,  were  left  entirely  to  the  official  party 
named  as  commissioner.  One  or  other  of  the 
parties,  or  both,  may,  in  cases  of  this  nature,  be 
saved  a  very  large  amount  of  expense  by  interro- 
gatories. I  should  hesitate,  were  it  open,  to  dis- 
rse  with  them,  one  partj  requiring  the  form  to 
observed,  but  I  hold  it  incompetent  to  do  so. 
As  to  the  affidavit,  it  is  obviously  here  a  matter  of 
no  oonseq^aence ;  it  mi^ht  have  been  otherwise, 
however,  if  the  ajiplication  had  been  made  under 
one  of  the  classes  coming  within  the  same  category. 

The  other  Jud^  concurred. 

The  Lord  Ordmary  was  instructed  in  terms  of 
the  above  judgment. 

Agents  for  Pursuers— White-MUlar  &  Robson, 
o.  S.  C. 

Agent  for  Defender— J.  Henry,  S.S.C. 


COTIET  OP  JTrSTICIAM. 

Monday  y  March  11. 

(Before  the  Lord  Justice-General  and  Lords  Cowan 
andNeaves.) 

MOBTON  V.  GORDON,  JOHNSTON,  AND 
DAVIDSON. 
Day   Poaching   Act — Conviction — Enforcement, 
Held  that  a  conviction  obtained  upon  a  com- 
plaint at  the  instance  of  the  Procurator-Fiacal 
could  be  enforced  after  he  had  vacated  offica 

The  suspender  was  convicted  in  November  1865, 
at  the  instance  of  Mr  Johnston,  the  Procurator 
Fiscal  of  the  Justice  o!  Peace  Court  of  the 
Stewartry  of  Kirkcudbright  under  the  Day  Poach- 
ing Act,  2  and  3  Will.  IV.,  c.  68.  The  warrant 
of  imprisonment  in  the  conviction  (failing  pay- 
ment of  the  penalty  and  costs)  was  put  in  force 
in  January  1867.  Morton  presented  a  note  of 
suspension  and  liberation  on  the  grounds  (1)  that 
Mr  Johnston  had  never  authorised  the  i^prehen- 
sion  and  imprisonment ;  and  (2)  that  the  parish 
minister,  to  whom  the  penalty  in  the  conviction 
was  ordered  to  be  paid,  being  now  dead,  there  was 
no  one  in  existence  to  whom  the  penalty  could  be 
paid  so  as  to  satisfy  the  conviction.  Mr  Johnston 
ceased  to  act  as  Fiscal  in  1866.  The  parties  called 
in  addition  to  Mr  Johnston  as  respondents  were 
€k>rdo]i,  on  whose  grounds  the  trespass  was  com- 
mitted, and  Davidson,  as  Chief  Constable  of  the 
Stewartry,  who,  as  was  alleged,  had  instructed 
the  enforcing  of  the  sentence. 

The  0>urt  refused  the  suspension,  holding  that 
it  was  to  be  presumed  that  the  delay  in  enforcing 
the  warrant  arose  from  Morton  not  having  been 
found  until  now  ;  that  the  sentence  here  beixig  a 
criminal  sentence,  the  prosecutor  had  no  option, 
when  once  it  was  pronounced,  of  enforcing  or  not 
enforcing  it ;  and  that  the  superintendent  of  police 
had  a  right  to  enforce  the  warrant  against  the 
suspender. 

Counsel  for  Suspender—Mr  Pattison.  Agent— 
James  Somerville,  S.S.C. 

Counsel  for  Respondent  Gordon — ^The  Solicitor- 
General  (Millar)  and  Mr  A.  Blair.  Agents— 
Hunter,  Blair,  &  Cowan,  W.S. 

Counsel  for  Johnston — Mr  Charles  Scott  Agent 
— W.  8.  Stuart,  S.S.C. 

BEATON  V.  BROWN  AND  GRAHAM. 
Emhezdemtnt   Ad—Oath   of  CredibU    Witness 
AUeraJtion  of  Doit.     Held  ee  parte  that  a  con- 
viction was  bad  in  respect  the  original  warrant 
for  apprehension  which  required  to  be  pre- 
ceeded  by  an  oath  of  a  credible  witness*  had 
been  altered  in  its  date,  so  as  to  make  it  sub- 
sequent to  date  of  oath. 
This  was  a  suspension  of  a  conviction  under  the 
Bmbeszlement  Act,  17  C^leorge  IIL,  c  56,  obtained 
before  the  Justices  of  the  Peace  at  Girvan,  where- 
by the  suspender  was  convicted  of  neglecting  or  re- 
fusing to  work  up  certain  yam  entrusted  to  him  for 
the  purpose  of  being  worked  up  into  cloth.  ^  There 
were  various  ffrounds  of  suspension,  including  one 
to  the  effect  that  the  original  warrant  for  apprehen- 
sion was  dated  ' '  9th  February, "  and  signea'  *  James 
Crawford,''  whereas  the  oath  of  the  credible  wit- 
ness, which  required  to  precede  warrant  of  appre- 
hension, was  dated  11th  Februaiy,  and  emitt^he- 
fore  John  M*Cracken,  and  the  warrant  was  after- 
wards altered  so  as  to  be  of  subsequent  date  to 
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the  oath.  There  was  no  appearance  for  the  re- 
Bpondents,  and  the  Court,  alter  hearing  counsel 
for  the  Boapender,  eiispended  the  conviction  npon 
the  ground  stated. 

Counsel  for  Suspender— Mr   Scott.      Agent— 
D.  F.  Bridgeford,  S.S.C. 


COURT  OP  SESSIOBf. 


Tuesday^  March  12. 

FIRST   DIVISION.; 
MAKTIN  V.  MABTIN. 
Agent  and  ClktU^Husband  and  Wifir-'Expenses. 
A  wife  raised  an  action  of  aliment  against  her 
hosband,  but  before  it  was  tenninated  she  re- 
turned to  her  husband's  house,  and  so  virtually 
put   an  end  to  the  action.      Held  that  ti^e 
wife's  a^^ts  were  entitled  to  sist  themselves 
as  parties,  and  decree  pronounced  in  their 
favour  against  the  husband  for  the  expenses 
due  to  them. 
Mrs  Martin  raised  an  action  in  the  Sheriff  Court 
at  Glasgow  for  the  purpose  of  obtaining  interim  idi- 
ment  from  her  huscMuid  until  the  rights  of  parties 
should    be  determined   by  a   competent  Court, 
The  husband's  defence  was  a  denial  of  the  ill- 
treatment  upon  which  the  action  was  founded, 
and  an  offer  to  receive  the  pursuer  into  his  house. 
After   proof,   the    Sheriff-Substitute  assoilzied, 
bat   the    Sheriff   Principal    found    ill-treatment 
proved,  and  decerned  for  aliment.    The  husband 
advoci^ed,  and,  after  an  interlocutor  Mninst  him 
from  the  Lord  Ordinary,  the  Inner  House  pro- 
nounced an  interlocutor  on  26th  June  1866,  hnd- 
ing  ill-treatment  proved,   decerning  for   certain 
sums  of  expenses  ad  tnierim,  and  for  interim  ali- 
ment until  the  farther  consideration  of  the  case. 
Quoad  ultra  the  case  was  superseded  until  the 
third  sederunt  day  in  November  last,  in  order 
that  the  wife,  if  so  advised,  mi«^t  raise  an  action 
of  separatiqpi  and  aliment.     Ko  such  aetion  was 
raisea  by  the  wife,  and  no  step  was  taken  bv 
either  party  in  the  case.     The  parties  are  both 
about  eigh^  years  of  age. 

Messrs  M*Gregor  Jt  Barclay,  S.S.C.,  who  had 
been  the  wife's  agents,  now  compeared  in  the  case, 
and  craved  the  Cwut  so  to  dispose  of  the  case  as 
to  give  them  decree  for  expenses,  and  to  allow 
the  decree  for  expenses  in  the  Sheriff  Court  to  be 
extracted.  The  grounds  upon  which  th^  rested 
their  application  were  that  the  husband  LmI  not 
paid  the  interim  aliment  allowed  by  the  last  inter- 
tocntoir  of  the  Court,  although  he  had  paid  the  ex- 
penses thereby  decerned  for ;  that  the  wife,  with- 
out oonsnlting  tiie  compearers,  had  returned  to  her 
husband's  house,  and  that  consequently  the  action 
had  been  put  an  end  to,  and  no  separation  and  ali- 
ment could  be  raised. 
FsASXR  and  Gkbbib,  for  compearers. 
R.  Y.  Campbell,  for  the  husband,  admitted 
that  the  wife  had  returned  to  the  husband's  house, 
and  stated  that  she  had  returned  acknowledging 
she  was  ill-advised  in  raising  the  action,  and  re- 
ferring to  a  son  and  daughter  as  having  been  the 
real  domam  Utis.  He  contended  that  the  s§^ts' 
remedy  was  to  tev  their  right  to  expenses  either 
against  the  defender  or  the  son  and  daughter  by  an 
aetion  at  their  own  instanoe.  Neither  of  the  parties 
was  movins  in  this  suit ;  if  the  pursuer  was  not 
going  on,  the  defender  was  not  asking  absolvit<Nr, 
and  the  agents,  being  mere  third  parties,  should  not 


be  allowed  to  interpose  and  to  proceed  with  a  suit 
affecting  the  persmial  rdations  of  husband  and 
wife  with  a  view  to  getting  decree  for  expenses. 
1.  The  ordinary  rule  was  that  agents  were  allowed 
to  proceed  with  a  case  notwithrtanding  a  compro- 
mise when  an  interlocutor  was  pronounced  neces- 
sarily implying  expenses.  No  such  interlocutor 
existed  here,  for  the  Court  clearly  intended  the 
pursuer's  ric^t  to  expenses  to  be  contingent  upon 
ner  proceeoing  to  raise  a  separation  and  upon 
her  success  in  showing  grounds  for  that  remedy. 
Farther,  the  case  was  out  of  ^e  principle  of  the 
rule.  The  wife  had  taken  no  benefit  by  tne  interlo* 
cutor  of  Court,  and  had  simplv  accepted  a  tender 
which  the  defender  had  made  from  tne  very  first. 
Then  it  was  not  suggested  Idiat  there  had  been 
any  fraud  or  collusion  between  the  parties  to  de- 
feat the  agents'  claim.  It  was  monstrous  to  say 
that  an  agent's  consent  was  required  to  every 
amicable  compromise  between  the  parties  to  a 
lawsuit.  On  the  contrary,  both  in  England  and 
Scotland,  it  was  the  law  that  his  right  to  the 
expenses,  which  might  be  decerned  for  in  a  suit, 
was  subject  to  the  contingency  of  a  compronuse 
without  fraud.  2.  The  ordinary  rule  aid  not 
apply.  No  case  had  been  found  in  which  the 
agents  of  a  party  in  a  oonsistorial  action  had  been 
aSowed  to  proceed  with  the  action  notwithstand- 
ing a  compromiBe.  There  was  reason  to  limit  the 
affonts'  riffht  in  such  actions  (1)  because,  inactions 
of  this  cuss,  the  wife's  expenses  might,  if  the 
Court  thought  fit,  be  provided  for  in  advance  by 
iuterim  decrees  ;  and  (2)  because  of  the  personid 
nature  of  tiie  conclusions. 

At  advising. 

The  Lord  Pbbsident  said  that  the  agents  had 
a  good  claim,  but  there  was  considerable  difficulty 
in  Tc^gard  to  the  manner  in  which  it  could  be  made 
effectoal  in  this  action.  He  thought,  however, 
that  in  respect  the  husband  himself  stated  that 
the  wife  had  returned,  and  that  the  action  was 
therefore  virtually  at  an  end,  an  interlocutor 
might  be  pronounced  in  the  agents'  favour. 

The  other  Judges  concurred,  and  an  interlocutor 
was  acoordiuff ly  pronounoed  in  the  terms  proposed 
by  the  Lord  President,  decerning,  in  name  of 
Messrs  M'Oregor  &  Barclay,  for  the  expenses  hers 
and  in  the  Sheriff  Court. 

Agents  for  Husband— Neilson  ft  Cowan,  W.S. 

Agents  for  Compearers— Parties. 


Tuesday^  March  12. 

JURY  TRIAL. 
(Before  Lord  Barcaple.) 

PAGAN  V.  WILLIAMSON. 
Reparation — AsMauU,     Action^  of  dama^  by  a 


tenant  against  his  landlord  for  ass 
Li  this  case  Allan  Cunningham  Pagan,  farmer, 
Innergeldie,  in  the  parish  oi  Comrie,  Perthshire, 
was  pursuer  ;  and  David  Robertson  William- 
son of  lAwers,  presently  residing  at  8t  Fillan's,  in 
the  county  of  Perth,  was  defender.  The  following 
was  the  issue  :— 

"Whether,  on  or  about  the  24th  day  of  July 
1866,  in  or  near  a  field  on  the  farm  of  Inner- 
geldie, on  the  estate  ^f  Lawers,  in  the  county 
of  Perth,  the  defender  did  assault  the  pursuer 
— ^to  the  loss,  injury,  and  damage  of  the  pur- 
suer?" 
Damages  were  laid  at  £2000  sterling. 
Before  the  case  was  opened,  parties  withdrew 
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for  conference,  aad  the  following  minute  was  ad- 
justed and  signed  : — 

'*  TLe  parties  agree  to  settle  the  case  in  the 
following  terms : — 

**  1.  The  defender  to  pay  the  pttrsner  100 
g^iine*i3  of  damages,  with  expenses  to  and  inda- 
sive  of  this  date,  as  the  same  shall  be  taxed. 

*'  2.  Any  claim  which  may  now  be  competent 
to  cither  party  against  the  other  for  any  assault 
or  defamatory  words  is  discharged. 

*'3.  The  pursuer's  lease  of  the  farm  of  Inner- 

faldie  to  be  adjusted  at  the  sight  of  Donald  Mac- 
enzic,  Esq.,  advocate,  and  all  questions  now  ex- 
isting between  the  pursuer  and  defender,  as  tenant 
and  landlord  respectively  of  said  farm,  to  be  re- 
ferred to  the  said  Donald  Mackenzie. 

''4.  The  interdict  case  now  dependinff  in  the 
Sheriff  Court  of  Perthshire  to  be  referred  to  the 
said  Donald  Mackenzie." 

In  consequence  of  the  above  agreement  the  jury 
were  discharged. 

Counsel  for  Pursuers-Mr  Young  and  Mr  A. 
Moncrieff.  Agent»— Hill,  Beid,  £  Drummond, 
W.S. 

Counsel  for  Defender— Mr  A.  R.  Clark  and  Mr 
Gifford.     Agent— James  Webster,  S. ».  C. 


COURT  OP  TBIUDS. 


Wednesdc^^  March  13. 

EEHB  V.  HEBIT0B8  OF  YESTEB. 

AngmerUaium  of  Stipend— Dedmae  Incl'Moe  Riqht, 
Circumstances  m  which  held  that  an  heritor 
had  not  shown  such  a  prima  fade  case  of  pos- 
session under  a  dedmae  inchuae  title  as  to 
justify  the  refusal  of  an  augmentation. 

This  was  an  application  by  the  minister  of  the 
parish  of  Yester  for  an  augmentation  of  his  stipend. 

GiFFOBD  and  Webstkr,  for  the  Marquess  of 
Tweeddale^  one  of  the  heritors,  objected  to  any 
augmentation  being  granted,  on  the  around  tiiat 
the  only  lands  in  the  pariah  which  tne  minister 
pretended  were  unvalued  were  held  by  him  under 
a  title  cum  dedmie  includs.  He  founded  on  (1)  a 
charter  dated  9th  May  1592,  by  *<  Walter  Hay, 
provost  of  ihe  collegiate  church  or  provostrie  of 
Bothanes,  with  advice  and  consent  of  James  Lord 
Hav  of  Yester,  patron  of  the  said  collegiate  church, 
and  of  the  other  prebendaries  thereof,  whereby  he 
gave,  granted,  &c.,  to  William  Hay  certain  hinds 
**  una  cum  dedmis  earundem  ineluds  que  ab  invicem 
nunquam  separari  aolebant ;"  (2)  a  charter  or  dis- 
position,  dated  10th  May  1592,  whereby  the  said 
William  Hav  sold  the  said  lands  to  James  Lord 
Yester ;  and  (3)  a  Crown  charter  of  confirmation, 
dated  26th  September  1592,  whereby  the  before 
mentioned  charters  are  ratified.  The  present 
Marauess  is  heir-male  of  Lord  Yester,  and  he 
founded  upon  possession  of  the  lands,  without 
payment  of  minister's  stii>end,  since  1592. 

Watson,  for  the  mimster,  argued,  that  the 
deeds  produced  did  not  instruct  a  good  dedm/ie 
iwlusae  title.  The  words  "€«  nunquam  antea 
aeparatie  *'  did  not  occur  in  the  diarters.  Such  a 
title  can  only  be  held  when  it  has  flowed  from  the 
regular  clergy,  which  is  not  the  case  here. 

The  Acts  1667,  c.  12,  and  1592,  c.  161,  were 
referred  to,  as  also  the  following  authorities  :— 
Krsk.,  1,  5,  3  ;  Officers  of  State  v.  Stewart,  20th 
July  1858,  20  D.  1331  ;  IxKMdity  of  Caputh.  3d 
June  1864,  2  Macp.  1133 ;  Locality  of  AJyth,  7th 


Feb.  1810,  F.  C. ;  Locality  of  Cannylie,  23d  Mi^ 
1810,  F.  C.  ;  and  Lord  Dondas,  22d  June  1923, 
Shaw's  Teind  Cases,  41. 

At  advisinff. 

The  LoBD  Fbksidsnt— The  only  ^aestioQ  which 
we  have  to  determine  at  present  is,  whether  an 
augmentation  shall  be  granted,  or  whether  the 
heritor  has  shown  such  a  prima  fade  case  of  the 
possession  of  a  dedmae  incluaae  rig^t  as  to  justify 
us  in  refusing  the  augmentation  at  once.  The 
Court  are  all  satisfied  that  the  heritor  has  not 
shown  such  a  prima  fade  case,  and  thai  the  ang^ 
mentation  should  proceed  as  if  the  objectioa  had 
not  been  stated. 

The  stipend  was  modified  at  18  chalders,  leaving 
the  question  raised  to  be  determined  in  the  locality. 

Agents  for  Miilister-W.  H.  &  W.  J.  Sands, 
W.S. 

Agents  for  Marquess  of  Tweeddale— Gibeon- 
Craig,  Dabdel,  &  Brodies,  W.S. 


COURT  or  SESSIGir. 

Thursday^  March  14. 
FIRST    DIVISION. 

ALLANS  V.  TEMPLETON. 

Restitution — Issue — Criminal  Accusation,     A  pur- 
suer is  bound  to  put  in  issae  the  case  he  avers 
on  record ;  theruore,  in  an  action  for  revtita- 
tion  of  money  said  to  have  been  obtained  by 
means  of  theft  and  forgery,  the  pursuer  bav* 
ing  proposed  an  issue  not  containing  thsM 
accusations, -issue  disallowed  and  action  dis- 
missed. 
This  is  an  action  at  the  instanoe  of  Mai^povt 
Linn  Hope  or  Allan,  wife  of  John  Allan,  residing 
at  Livingston,  near  Mid-Calder,  the  said  John 
Allan,  and  Margaret  linn,  residing  with  him, 
against   Marian   Templeton,   Over-Dalserf,    near 
(Jarluke.   It  concludes  for  payment  of  £184, 7s.  Id. , 
and  for  £100  "  as  the  loss  and  damaoe  which  th« 
pursuers  have  sustained  throadi    Ske   defender 
having  fraudulentiy  and  illmBy  abstracted  or 
stolen  a  deposit-receipt  for  £133  sterling,  srsnted 
by  the  Bank  of  Scotland  to  the  pursuer,  BJai^garet 
Lmn  Hope  or  Allan,  dated  13th  May  1862,  up- 
lifted the  contents  thereof,  and  retained  or  aj^ied 
the  same  to  her  own  purposes.'* 

The  following  averments  set  forth  the  porsnerB* 
grounds  of  action : — 

"  Cond.  4.  The  pursuer,  Margaret  linn,  lives  in 
family  with  the  other  pursuers,  John  Allan  and 
Margaret  Linn  Hope  or  Allan,  and  has  a  chest  in 
their  house  in  which  she  keepje  her  articles  of 
wearing  apnarel,  &a  The  said  depoait-reoeipt 
was  always  kept  in  the  said  chest.  In  November 
1862  the  defender  paid  a  visit  to  the  porsners. 
During  that  visit  the  defender  had  access  to 
Mannvet  linn's  chest,  in  which  she  (the  defender) 
had  Deen  allowed  to  place  several  articles  of  her 
own,  and  she  took  the  opportunity  of  abstracting 
or  stealing  the  said  deposit-receipt  therefrom." 

'*  Cond.  6.  Thereafter  the  defender  fomd  the 
signature  of  the  pursuer,  Margaret  linn  Hope  or 
Allan,  by  writing  the  name  'Margaret  linn 
Hope '  across  the  back  of  the- said  depMit-reoeipt. 
She  did  so  without  the  sanction,  authority,  or 
knowledge  of  the  pursuers,  or  any  of  them.  The 
defender  thereupon  presented  the  said  deposit- 
receipt,  with  the  saia  forged  indorsation  tiiereon, 
for  payment  at  the  office  of  the  City  of  Glasgow 
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Bank  at  Glasgow,  or  at  Hamilton,  or  at  some 
oiher  of  the  offices  or  branch  offices  of  the  City  of 
Olugow  Bank,  and  obtained  payment  of  the  sum 
therein  eontamed,  with  baxik  interest  thereon 
from  13th  May  1862,  the  date  of  the  said  deposit- 
receipt,  nntU  15th  November  1862,  the  date  when 
•aid  payment  was  made.  The  said  deposit-receipt 
was  handed  over  by  the  City  of  Glasgow  Bank  to 
the  Bank  of  Scotland  on  15th  November  1862,  on 
payment  being  made  by  the  latter  to  the  former  of 
the  sums  contained  therein.  The  theft  of  the  said 
deposit-receipt  was  not  discovered  by  the  pursuers 
till  16th  Maroh  1863,  when  its  absence  was  noticed 
by  Margaret  Linn.  The  pursuer,  John  Allan, 
immediately  thereupon  proceeded  to  Edinburgh, 
and  made  inquiries  at  the  bank,  when  he  ascer- 
tained that  the  same  had  been  cashed  by  the  de- 
fender as  above  set  forth." 

"  Cond.  8.  By  the  illegal,  fraudulent,  and  cri- 
minal c(mdnct  of  the  d^render  as  above  set  forth, 
the  pursuers  have  been  defrauded  of  the  sums  con- 
tained in  the  said  deposit-receipt,  and  they  have 
ioffered  great  inconvenience  in  consequence  of  the 
want  of  the  money  fraudulently  uplifted  by  the 
defender." 
The  defender  denied  these  averments. 
The  pursuers  proposed  the  following  iasue  : — 
"Whether  in  or  about  the  month  of  November 
1862,    the    defender   wrongfullv   wrote,    or 
caused    to    be  written,   the  subscription  or 
name  '  Margaret  Linn  Hope '  on  the  back  of 
the  deposit-receipt.  No.    17  of  Process,   for 
£133,  by  the  Bank  of  Scotland  at  Edinburgh, 
in  favour  of  the  pursuer,  Margaivt  lirm  Hope, 
and  dated  13th  May  1862  ;  and  whether  tiie 
said  sum  of  £133  and  £1,  7s.  Id.,  or  thereby, 
of  interest  thereon  wore  wrongfully  obtained 
by  the  defender,  or  by  some  one  on  her  be- 
half, from  the  Citv  of  Glasgow  Bank,  who 
received  payment  from  Uie  Bank  of  Scotland 
of  said  sums  on  or  about  15th  November  1862, 
and  are,  or  anv  part  thereof,  reetinff-owing  to 
tiie  pursuers  by  the  defender,  wiui  interest 
from  15th  November  1862  ?" 
The  Lord  Ordinary  (Ormidaie)  reported  the  case 
with  the  following 

"Note. — ^The  defender  objected,  to  the  issue  as 
proposed  by  the  xmrsuers,  on  the  ground  that  it 
was  not  in  conformity  with  the  case  as  averred  on 
record. 

"  The  Lord  Ordinary  is  of  opinion  that  this  ob- 
jection is  snbstantially  well  founded,  and  that  the 
nme  ought  to  be  remodelled,  so  as  to  make  it 
BOOTS  in  accordance  with  the  pursuer's  case  as 
averred  by  them,  more  particularly^  in  articles  4  and 
6  of  their  eondescendenoe.  •  This  view  is  supported 
by  the  decision  of  the  Court  in  Moffiit  v.  Under- 
wood, 23d  November  1860,  23  D.  48. 

"The  Lord  Ordinary  was  stron^v  urged,  on 
the  part  of  the  pursuers,  to  allow  the  parties  a 
pioot  before  answer,  under  and  in  terms  of  the 
recent  statnte.  That  course,  however,  was  op- 
pased  by  the  defender,  and  the  Lord  Ordinary  has 
seen  unable  to  see  any  sufficient  reason  for  adopt- 
ing it  On  the  oontnuy,  he  thinks  the  case  should 
be  sent  to  a  jury*  jnst  as  that  of  Moffat  v.  Under- 
weodwaa. 

**  The  Lord  Ordinary  doubts  very  much  whether 
anything  more  was  contemplated  by  the  recent 
statute  than  that  the  proof  should  be  taken  by  the 
Lord  Ordinary  himself  in  ^laoe  of  by  a  conmiis- 
aioner,  in  thooe  cases  in  which,  before  the  passing 
of  the  statate,  *proo^  u^  commission  would  have 
been  allowed.  Were  anv  extension  to  occur  of 
the  immber  of  cases  which  depend  upon  an  inves- 


tigation and  determination  of  disputed  facts,  not 
before  a  jury,  whose  verdict  is  conclusive  (subject 
of  course  to  new  trial,  when  that  is  allowed  on 
due  cause  shown),  but  by  proof  under  the  recent 
statute,  the  Lord  Ordinary  fears  the  consequences 
would  soon  be  found  to  be  very  inoonvenient  and 
objectionable,  for  it  is  not  to  be  overlooked  that 
the  findings  of  fact  bv  the  Lord  Ordinary  on  such 
proof  are  not  final,  out  may  be  reviewed  by  the 
Inner  House  under  a  reclaimmg  note,  whose  judg- 
ment, again,  is  subject  to  review  by  the  House  of 
Lords  on  appeal  by  either  or  both  of  the  parties. 

"  It  is  ngnt  to  add  that  the  pursuers  in  this  case 
stated  that  they  were  not  to  insist  in  their  conclu- 
sion for  dama^.    They  ought,  however,  to  lodge 
a  minute  passing  from  that  conclusion." 
Mackenzie  and  Tod  for  the  pursuers. 
Fhaser  and  Subnet  for  the  defender. 
After  discussion,  the  case  was  continued  that 
the  pursuers  mijg^ht  consider  whether  they  should 
abandon  the  action  or  withdraw  the  charges  made 
on  record  if  they  were  not  to  be  put  in  issue.   The 
Judges  were  all  of  opinion  that  a  pursuer  was  not 
entitled  to  state  such  charges  unless  he  intended 
to  put  them  distinctly  in  issue. 

The  pursuers  thereafter  proposed  the  following 
amend^  issue : 

"Whether,  in  or  about  the  month  of  November 
1862,   the  defender  forged,  or  caused  to  be 
forged,  the  name  of  the  pursuer,  Margaret 
Limi  Hope  or  Allan,  by  wntinffthe  subwrip- 
tion  or  name  '  Margaret  Linn  Hope  *  on  the  ' 
back  of  the  deposit-receipt,  No.  17  of  Process, 
for  £133,  dated  13th  May  1862,  and  granted 
by  the  Bank  of  Scotland  at  EdinbunAi,  in 
favour  of  the  pursuer,  Margaret  Linn  Hope ; 
and  whether  the  said  sum  of  £133  and  £1, 
7s.  Id., or  thereby,  of  interest  thereon,  wereob- 
tained  by  the  defender,  or  by  some  one  on  her 
behalf,  from  the  City  of  Glasgow  Bank,  who 
received  payment  from  the  Buik  of  Scotland 
of  said  sums  on  or  about  15th  November  1862, 
and  are,  or  any  part  thereof,  resting-owing  to 
the  pursuers  by  the  defender,  witn  interest 
from  15th  November  1862  T 
The  defender  objected  that  the  charge  of  theft 
was  not  put  in  issue,  but  notwithstanding  retained 
on  recora.     In  regard  to  the  issue  putting  the 
question  of  forgery,  there  were  not  materials  for  it 
on  record.     The  time  when  the  forgery  was  com- 
mitted was  not  specified  on  record,  ana  it  was  not 
said  either  there  or  in  the  issue  tiiat  the  money 
was  obtained  by  means  of  the  forgery. 

The  Court  disallowed  both  issues  proposed,  and 
dismissed  the  action  with  expenses. 

Lord  Deas  said— -This  case  was  very  fully  de- 
t>ated  formerly,  and,  according  to  my  note,  we 
came  to  this  conclusion — ^that  it  should  be  delayed 
for  the  pursuers  either  to  abandon  their  action  or 
amend  their  record.  They  now  propose  to  do 
neither,  and  that  perhaps  ia  sufficient  to  prevent 
us  going  back  on  what  we  have  done  already. 
But  suppose  we  are  to  do  so.  I  am  very  clear  that 
on  the  allegations  on  reoorci  the  pursuers  are  not 
entitled  to  we  issue  originally  proposed  by  theuL 
Wrongfully  writing  another's  name  on  a  deposit- 
reoeipt  either  means  forgery  or  nothing,  and  I 
have  no  idea  of  allowing  this  party  so  to  di^g^uise 
his  meaning  in  the  isMme  presentea  to  the  jury 
as  to  lead  them  to  believe  that  he  is  alleging 
something  less  than  forgery.  The  objection  to 
that  issue  is  that  it  does  not  put  in  issue  the 
case  on  record.  Then  it  is  not  made  to  appear 
from  the  issue  now  proposed  that  the  money 
was  obtained  by  means  of  the  forgpry,  and.ac- 
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cordingly  when  I  look  at  the  record  I  find  that 
it  waa  not  so  much  by  means  of  the  forgery,  as 
by  means  of  having  stolen  the  document  tliat  it 
is  said  to  have  b^n  obtained.  .The  theft  there- 
fore is  the  gravamen  of  the  charge  ;  the  rest  is 
rather  introduced  as  part  of  the  narrative ;  and 
besides  this,  the  whole  is  coupled  with  a  statement 
bv  the  pursuers  themselves,  that  it  was  the  habit 
of  the  parties  to  to  to  the  bank  together  and  up- 
lift and  redeposit  we  money,  and  on  all  these  occa- 
sions the  defender  signed  of  consent  the  pursuer's 
name  ;  so  that  the  question  is  narrowed  to  this, 
that  if  the  defender  cannot  prove  that  on  this  last 
occasion  she  had  the  pursuer's  authority  she. must 
be  convicted  of  forgery.  I  think,  therefore,  the 
amended  issue  should  also  be  disallowed. 

It  would  be  altogether  contrary  to  ^e  ends  of 
justice  to  allow  either  issue. 

Lords  GuBRiEHiLL  and  Ardmillan  concurred. 

Lord  President — This  case  is  somewhat  new 
to  me,  but  I  concur  in  what  has  been  said  by 
Lord  Deas.  This  is  a  civil  action  for  recovery  of 
a  sum  of  money  said  to  be  in  possession  of  the  de- 
fender, and  how  is  it  alleged  that  it  came  into 
her  possession  ?  It  is  quite  impossible  that  it  can 
have  come  into  her  hands  by  forgery  alone.  Ac- 
cordingly both  theft  and  forgery  are  alleged  in 
combination  with  utteriuj^  of  the  forged  indorsa- 
tion. Without  the  combination  of  uiese  things 
the  possession  of  the  money  is  unaccounted  for. 
The  action  would  therefore,  without,  these  alle- 
gations, be  quite  irrelevant,  and  I  think  they 
must  all  be  put  in  issue. 

^ents  for  Pursuers— Hagart  k  Bum-Murdoch, 

Agent  for  Defender— John  Thomson,  S.S.C. 

SWAN  r.  MACKINTOSH  AND  OTHERS. 
Limitation  of  Action — Boad  Ad — Signei'mg— Exe- 
cution.    An  Act  of  Parliament  limited  the 
right  of  action  to  six  months.     A  summons 
was  signeted  and  served  on  some  of  the  de- 
fenders within  the  time,  but  was  not  served 
on  the  others  till  a  day  after  it  had  expired. 
The  defenders  were  all  concluded  against  con- 
junctly and  severally.     Held  that  the  action 
was  '*  commenced "  against  all  the  defenders 
within  six  months. 
J.  R.  Swan,  accountant  in  Glasgow,  raised  this 
action  against  fifteen  gentlemen  who  were  trustees 
for  the  mani^ment  of  the  statute-labour  roads 
within   the    Dunoon  district  of  Argyllshire,  ap- 
pointed under  the  Act  27  and  28  Vict.,  cap.  206. 
The  action  was  one  of  damages  for  injury  sus- 
tained by  the  pursuer  on  12th  Sept.  1865,  in  con- 
sequence, as  he  alleged,  of  the  unfenced  state  of 
the  road  from  Blairmore  to  Strone,  which  was  due 
to  the  culpable  neglect  of  the  defenders. 

The  defenders  pleaded  in  defence  that  the  action 
was  excluded  by  section  46  of  the  General  Statute 
Labour  Road  Act,  in  respect  it  was  not  **  com- 
menced "  within  six  months  from  the  date  of  the 
occurrence  libelled.  The  summons  was  signeted 
on  10th  March  1866,  and  served  on  nine  of  the 
defenders  on  12th  March  1866,  but  not  on  the 
other  six  until  13th  March  1866,  being  six  months 
and  one  day  after  the  occurrence. 

The  Lord  Ordinair  (Ormidale)  sustained  this 
plea  as  to  the  six  defenders,  and  repelled  it  as  to 
the  others.    The  following  is  his 

"iVofe.— The  wrong  and  injury  of  which  the 
pursuer  complains,  having  been  done  to,  and  suf- 
fered by  him  on  the  I2th  of  September  1865,  while 
the  present  action  was  not  commenced   against 


the  defenders  named  in  the  interlocutor,  till  the 
13th  of  March  1866,  it  is,  in  the  Lord  Ordinary's 
opinion,  barred  and  excluded  quoad  those  defenders 
by  the  statutory  provision  referred  to  in  the  de- 
fenders' first  plea  in  law.  On  the  other  hand, 
the  action  having  been  executed  i^ainst  all 
the  other  defenders,  on  the  12th  March,  the 
Lord  Ordinary  thinks  it  must  be  held  to  have 
been  commenced  as  regards  them,  within  the  sta- 
tutoi^  period,  and  therefore  he  has  repelled  the 
plea  m  question,  in  so  far  as  the  action  u  directed 
against  them.  The  ar^ment  of  the  pursuer, 
founded  on  the  assumption  that  the  signeting  of 
the  summons  on  the  10th  of  March  1866,  althou^ 
it  was  not  served  on  the  defenders  mentioned  in 
the  interlocutor  till  the  13th  of  that  month,  must 
be  held  to  be  the  commencement  of  the  action  in 
the  sense  of  the  statute,  appears  to  the  Lord  Ordi- 
nary to  be  unsound.  The  signeting  of  the  sum- 
mons was  merely  an  act  Accessary  to  complete  It, 
and  render  it  a  competent  writ  wherewith  to  com- 
mence the  action  ;  out  the  Lord  Ordinary  cannot 
hold  that  act  to  have  been  itself  the  commence- 
ment of  the  action  against  the  defenders  any  more 
than  the  writing  of  tne  summons,  or  its  subscrip- 
tion by  a  writer  to  the  signet.  The  defenders 
were  not  parties  to  any  of  these  acts,  and  of  all  of 
them  they  were  necessarily  isnorant,  till  served 
with  the  summons.  It  was  omy  on  the  summons 
being  served,  that,  in  the  words  of  Mr  Erakine 
(3.  0.  3.)  the  proceeding  could  be  said  to  be  *  a 
begun  action.' 

**  On  the  other  hand,  as  the  Lord  Ordinary  can- 
not doubt  that  the  citation  of  the  remaining  de- 
fenders on  the  12th  of  March  was  a  commence- 
ment of  the  action,  so  far  as  they  are  concerned, 
within  six  months  after  the  date  of  the  wrong  or 
injury  complained  of,  he  has  repelled  the  plea  in 
question,  quoad  these  defenders. 

"Although  some  discussion  also  took  place  in 
relation  to  the  defenders'  second  plea  in  law,  the 
Lord  Ordinary  does  not  think  it  would  be  rigiht  to 
dispose  of  it  till  parties  have  had  an  opportunity 
of  Doing  further  heard — the  more  especially  as 
that  plea  will  now  present  itself  under  a  somewhat 
different  aspect  than  heretofore,  in  consequence  of 
the  action  having  been  dismissed  as  to  some  of  the 
defenders.  It  will  now  fall  to  be  considered, 
whether  with  reference  to  the  droumstance  of  the 
summons  concluding  against  all  the  defenders  aa 
being  conjunctly  and  severally  liable,  for  one  and 
the  same  fault,  committed  by  them  jointly,  the 
action,  seeins  that  it  has  been  dismissed  a^minst 
some  of  the  defenders,  is  relevant  or  maintainable 
against  the  others  ;  and  in  regard  to  this  point 
the  Lord  Ordinary  has  to  direct  the  attention  of 
the  parties  to  the  cases  of  Leslie's  Repreeentatiyes 
V.  Lumsden  and  Others,  19th  June  1856,  18  D. 
1046 ;  the  Western  Bank  of  Scothmd  r.  Bairds, 
20th  March  1862,  24  D.  859  ;  and  the  North  Britiah 
Railway  Company  v.  the  Ixfadbum  Railway  Com- 
pany, &c.,  12th  January  1865,  3  MT.  340. 

"The  Lord  Ordinary  has  only  further  to  sng- 
rat  that  it  might  be  well,  before  farther  answer, 
that  an  order  were  taken  for  issues,  as  the  ques- 
tion how  far  the  action  is  now  relevant  or  main- 
tainable against  any  of  the  defenders  could  be  best 
and  most  conyeniently  discussed,  when  it  ia  seen 
in  the  form  of  an  issue,  how,  and  in  what  tenna, 
the  action  is  still  to  be  insisted  in." 
The  pursuer  reclaimed. 

RoTHSBFURD  Glark  and  F.  W.  Clakk  for  him. 
Young  and  Giffobd  for  the  six  defenders,  who 
had  been  assoilzied. 
At  advising,  r^^^^^^T^ 
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Tlie  Lord  Pbbbidsmt — I  am  of  opinion  that 
this  plea  falls  to  be  repelled  as  to  all  the  de- 
fenders. Looking  to  the  nature  of  the  action,  and 
the  fact  on  which  it  is  laid,  the  defenders  being 
charoed  with  a  joint  wrong,  and  concladed  against 
jointly  as  well  as  severally,  the  action  was  well 
commenoed,  not  by  the  libelling  or  signeting,  but 
by  the  summons  being  put  into  the  hands  of  a 
messenger  for  service  on  all  the  defenders.  If  well 
bosun  against  one,  it  was  well  begun  against  all. 

Lord  UuBRiXHiLL — Had  this  summons  not  been 
served  on  some  of  the  defenders  within  the  six 
months,  I  would  have  had  great  difficulty  in  hold- 
ing that  the  action  had  been  conmienoed  in  proper 
time,  in  terms  of  the  Act  of  Parliament,  lor  in 
that  case  there  would  merely  have  been  a  writ 
iwned  under  the  signet  warranting  proceedings  to 
be  oommenced.  But  within  the  six  months,  the 
pusner  of  the  action  executed  the  summons 
aninst  several  of  the  parties  libelled  against, 
llie  action  had  therefore  oeen  oommenced  by  him. 
It  waay  moreover,  oommenced  for  the  purpose  of 
enforcing  an  alleged  obligation,  in  which  the  de- 
fenders cited  and  the  others  are  sued  as  joint  obli- 
gants  ;  and  the  process  of  summoning  these  joint 
oUigants,  althou^  not  completed,  was  commenoed 
withm  the  prescribed  period. 

In  construing  the  Act  in  this  way,  I  tlunk  we 
are  following  the  analogy  afforded  by  the  construc- 
tion put  on  other  Acts  relative  to  the  limitation  of 
actions,  as,  for  example,  the  Act  12  Geo.  3,  c.  72, 
as  to  bills  of  exchimge  and  promissonr  notes, 
under  which  it  is  held  that  an  action  or  cbligence, 
within  the  six  years,  against  one  or  more  of  seve- 
ral obUmnts,  satisfies  tne  condition  of  the  statute 
as  to  all  of  them. 

Lord  JDeas — I  concur.  The  <][ue8tion  is  whether 
tlus  action  was  commenced  agamst  these  six  de- 
fenders -within  six  months  in  the  sense  of  the  Act. 
The  action  is  raised  against  all  the  defenders  con- 
junctly and  severally,  and  it  is  quite  plain  ^m 
the  Lord  Ordinary's  note  that,  assuming  the  action 
to  be  dismissed  quoad  the  six,  the  others  mean  to 
maintain  that  the  action  is  gone  altogether.  I 
don't  give  anv  opinion  whether  the  si^eting  of  a 
summons  is  tne  commencing  of  an  action  or  not. 
It  is  a  ver^r  important  step,  and  diligence  may 
follow  upon  it  without  service.  But  we  have  here, 
coupled  with  the  signeting,  service  on  several  of 
the  defenders.  Suppose  one  of  several  defenders 
keeps  out  of  the  way  till  too  late,  or  suppose  he 
could  not  be  found  for  a  day  or  two,  I  tnink  it 
would  be  a  strong  thing  to  say  that  the  action  had 
not  commenced. 

Lord  ARDBaUiAN — I  must  confess  I  have  had 
greater  difficullnr  in  this  case  than  your  Lordships, 
and  my  difficulty  is  not  altogether  removed.  I 
am  prett^r  clear  tnat,  apart  from  any  special  statu- 
tory provision,  the  signeting  of  a  summons  is  not 
iteeir  enough  to  create  a  depending  action,  and  I 
think  that  a  summons,  thou^n  signeted,  could  not 
be  transferred  against  the  heir  of  a  defender  unless 
it  had  been  executed  against  him. 

The  next  point,  as  to  which  I  think  there  is  not 
much  difficulty,  is  that,  in  the  gjeneral  case,  an 
action  against  several  defenders  is  separable  in 
its  nature  ;  but  it  must  be  executed  a|;ainst  each 
defender,  and  it  is  not,  unless  in  exceptional  cases, 
a  *^begun  action,"  as  it  is  called  by  Erskine, 
against  any  defender  until  it  is  executed  against 
that  defender,  fiere  there  is  a  protection  given 
by  the  statute  against  individual  liability,  for 
there  is  no  proper  liability  as  trustees  in  such  a 
matter ;  and  my  difficulty  has  been  whether,  if 
it  be  correct  that  the  action  is  separable,  and  that 


it  is  not  a  depending  action  before  execution,  it 
can  be  held  to  be  a  commenced  action  against  idl 
the  defenders  when  executed  only  against  some  of 
the  defenders.  No  doubt  it  is  important  that  the 
liability  here  is  for  a  joint  wrong,  and  that  the 
defenders  are  conjunctly  and  severally  concluded 
a^nunst,  and  there  are  some  analogies  in  our  law 
which  support  the  view  that  an  action  may  per- 
haps be  considered  as  commenced  against  aXL  if  it 
be  well  commenoed  acainst  one.  Thisit  this  ground 
of  decision  is  altogetiier  satisfactory  to  my  mind, 
I  cannot  quite  say.  It  has  some  force,  and  as 
your  Lordships  think  it  sufficient,  I  have  not 
formed  an  opinion  clear  enough  to  induce  me  to 
dissent.  All  that  I  say  is,  that  I  feel  a  difficulty 
in  affreeing  with  your  Lordships. 

The  Com-t  therefore  recalled  the  Lord  Ordinary's 
interlocutor,  and  repelled  the  defenders'  first  plea 
in  law  as  sgBJoast  all  the  defenders,  with  expenses. 

Agent  for  Pursuei^-^T.  Y.  PuUar,  S.S.C. 

Agents  for  Defenders — Hill,  Beid,  k  Dmm- 
mond,  W.S. 

LYELIi  V.  GARDTNE  {ante,  vol.  ii.,  p.  251). 

Road--Rig1U  of  Way.  New  trial  panted  in  a 
right  of  way  case,  in  which  tne  jury  had 
found  for  the  pursuer. 

This  is  a  right  of  way  case  at  the  instance  of  Mr 
Lyell  of  Gan^e  against  Mr  Gardyne  of  Middle- 
ton.  The  properties  of  these  gentlemen  are  in  For- 
farshire, and  they  adjoin  each  other.  The  right  of 
way  in  question  is  alonff  a  road  forming  the  ap- 
proach to  the  mansion-house  of  Middleton.  The 
jury  having  found  a  verdict  for  the  pursuer, 

Mackay,  for  the  defender,  moved  for  a  rule, 
which  was  granted. 

Watson,  for  the  pursuer,  showed  cause. 

Solicitob-General  was  heard  in  reply. 

At  advising. 

The  Lord  Fresident— In  this  case  there  were 
three  issues  laid  before  the  jury.  The  first  claimed 
a  right  of  public  road  for  all  purposes  in  a  parti- 
cular line  through  the  defender's  lands,  entering 
at  the  west  side  thereof,  proceeding  past  his  man- 
sion house,  and  issuing  from  his  lands  at  the 
north  ;  the  second  claimed  the  same  road  as 
a  road  for  foot  passengers  only  ;  and  the  lliird 
claimed  another  road  for  foot  passengers  only 
through  the  defender's  lands.  As  regards  the 
third  issue,  the  jury  found  for  the  defender, 
and  the  pursuer  has  not  complained  of  their  ver- 
dict. Upon  the  other  two  issues  the  jury  were 
substantially  for  the  pursuer,  but  having  found 
for  him  on  the  first,  it  become  unnecessary  to  re- 
turn any  verdict  on  the  second  issue,  as  the  first 
included  it.  A  rule  was  granted  to  show  cause  why 
a  new  trial  should  not  be  had,  and  we  have  had 
the  case  very  fully  argued.  I  have  come  to  the 
conclusion  that  there  ought  to  be  a  new  trial,  and 
I  will  state  the  grounds  of  my  opinion  very 
shortly,  because  I  think  it  is  very  mconvenient 
and  often  prejudicial,  when  there  is  to  be  a  new 
trial,  to  go  mto  the  details  of  the  evidence.  There 
are,  however,  peculiarities  in  this  case  which  I  can- 
not avoid  noticing.  Although  the  issue  puts  the 
question  whether  this  road  has  existed  for  forty 
years  or  for  time  immemorial,  it  turns  out  to  be 
the  case,  and  it  is  not  disputed  by  the  pursuer, 
that  since  the  year  1841  it  nas  not  been  used  as  a 
public  road — ^that  is,  that  for  twenty-five  years 
this  pursuer  and  the  rest  of  the  public  have  not 
used  it.  Then  it  is  necessary  to  observe  the  pre- 
cise position  of  the  pursuer.  He  sues  as  one  of 
the  ^public  not  as  an  adjoining  proprietor ;  and 
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he  claims  the  road  as  a  public  road,  and  not  as  a 
road  which  he  holds  or  claims  a  right  to  in  virtue 
of  a  servitude  belonging  to  his  estate  of  Gardyne. 
It  would  probably  have  been  su&cient  for  him  that 
he  and  his  tenanto  had  a  servitude  ri^t  to  use  the 
road,  but  that  is  not  the  nature  of  his  claim.  In 
the  next  ^lace,  it  must  be  kept  in  view  that  this 
road  was  m  its  origin  apparently  a  road  of  access 
to  the  mansion-house  of  Middleton,  and  made  as 
such.  Now,  in  dealing  with  a  case  attended  by 
these  peculiarities,  it  is  very  necessary  to  make 
sure  that  the  jury  distinctly  understood  that  evi- 
dence that  might  be  sufficient  to  establish  a  use 
of  road  for  time  immemorial  by  tenants  of  an  ad- 
joining estate  will  not  be  sufficient  to  make  it  a 
public  road.  I  think  that  iff  a  consideration  of 
great  importanee  where  the  action  is  sued  by  one 

Serson  only,  and  where  the  great  bulk  of  the  evi- 
ence  is  of  use  by  that  i)enion  himself  and  his  ten- 
ants. Such  evidence  might  prove  a  right  of  servi- 
tude, but  not  a  risht  of  public  way.  And  this 
view  of  the  case  oecomes  far  more  important 
when  one  attends  to  another  fact  in  the  history  of 
this  road — ^namely,  that  in  1792  there  was  some 
kind  of  arrangement  betwixt  the  then  representa- 
tive of  the  ertate  of  Middleton  on  the  one  hand, 
and  of  the  estate  of  Gardyne  on  the  other,  the 
sole  record  of  which  we  have  in  a  letter  dated 
14th  April  1792,  addressed  to  Mr  Gardyne,  the 
defender's  father,  by  Mr  Lyell,  the  grandfather  of 
the  then  pupil  proprietor  of  Gardyne  and  his 
mother,  who  sets  herself  out  in  it  as  "  tutor  and 
factor ' '  for  her  son.  This  letter  certainly  discloses 
some  kind  of  antecedent  dispute  betwixt  the 
parties.  What  it  was  we  have  no  evidence,  but 
it  was  about  roads;  and  this  letter  was  evi- 
dently intended  to  terminate  that  dispute  in 
this  way  —  that,  as  regards  certain  roads, 
the  proprietor  of  Middleton  will,  if  asked, 
grant  permission  to  the  proprietor  of  Gardyne 
and  his  tenants  to  use  them,  while  on  the 
other  hand  the  proprietors  of  Gardyne  own  that 
neither  they  nor  their  tenants  have  any  title  or 
right  to  do  so  without  such  permission.  It  is 
made  matter  of  oontroversj  whether  this  letter 
applied  to  the  road  in  question.  I  confess  I  have 
no. doubt  about  that.  It  refers  to  "any  roads 
within  the  park  dykes  of  Middleton.'*  I  think 
the  letter  establishes  this — ^that  in  1792  there  was 
an  arrangement  betwixt  the  representatives  of 
these  two  estates  that  the  proprietor  of  Gardyne 
was  to  be  allowed,  by  permission,  to  use  the  road, 
and  that  those  who  were  then  attending  to  the 
interests  of  the  young  laird  of  Gardyne  were 
satisfied  that  neither  he  nor  his  tenants  had  any 
right  to  use  the  road.  Now,  it  would  be  strange 
if  the  state  of  possession  immediately  after  1792 
was  not  in  conformity  with  the  arrangements  then 
made  ;  and  I  think  that  all  the  possession  which 
followed  is  quite  consistent  with,  and  is  auite 
accounted  fof  by,  the  terms  of  this  letter.  Now 
this  makes  a  verv  serious  break  in  the  case  of  the 
pursuer,  for  while  he  is  shut  up  to  the  year  1841 
at  the  one  end  of  the  prescrip^ve  period,  he  is 
embarrassed  at  the  other  by  this  letter  in  1792. 
Any  evidence  by  persons  other  than  those  living  at 
Gardyne  is  very  limited.  No  doubt  there  is  some, 
but  i  rather  think  the  bulk  of  the  evidence  is  that 
of  the  people  of  Gard^e.  I  have  to  observe 
farther  m  connection  with  these  peculiarities  of 
the  case,  that  this  is  not  the  first  tune  the  parties 
have  been  in  Court  litigating  about  this  road. 
There  was  an  action  in  the  SherijGT  Court  in  1841, 
when  there  was  a  much  better  case  for  the  pursuer 
than  now.     He  had  not  then  as  now  to  go  back 


for  twenty-five  years  before  the  date  of  the  action. 
But  although  that  action  was  raised,  it  does  not 
seem  to  have  turned  out  very  favourably  for  the 
pursuer.  And  it  is  remarkable  that  one  of  the 
defences  turned  on  the  letter  of  1798.  The  de- 
fender stated  ' '  that  tiie  late  Mrs  Lydl  of  Gardyne. 
the  petitioner's  mother,  who  was  curator  ana 
factor  for  her  son,  Thomas  Lyell,  applied  to  David 
Gardyne  of  Middleton  for  permission  to  pass  oooa- 
sionaUy  by  the  West  Avenue  of  Middleton,  when 
they  happened  to  be  going  to  Arbroath,  and  Mr 
Gardyne  granted  the  favour  during  pleasure,  on 
which  occasion  the  following  letter  was  granted.*' 
This  was  the  letter  of  14th  April  1792;  and  the 
answer  to  that  statement  is  rather  a  strange  one, 
keeping  in  view  that  the  sentleiiian  idio  made  it 
was  the  child  on  whose  b^alf  the  letter  had  been 
granted.  It  is  this  :—** Denied  that  the  lateMrs 
Lyell  of  Gardyne  applied  to  the  late  David  Gardyne 
of  Middleton  for  permission  to  pass  occasionally 
by  the  west  avenue  of  Middleton,  or  that  she 
granted  the  letter  in  question,  or  that  said  letter 
applies  to  the  road  in  question.  That  road  is  not 
within  the  '  park  dykes  of  Middleton.*  There  are 
other  roads  within  these  dykes  and  within  these 
parks  which  may  form  part  of  the  avenues  or 
policies  to  which  the  letter  may  i^pplyt  <u^d  to 
which  the  petitioner  lays  no  claim.  The  letter, 
moreover,  is  not  a  probative  writing.  It  is  neither 
holograph,  nor  is  it  signed  and  tested  in  tetma  of 
the  statute.  It  has  never  been  recorded,  and  the 
petitioner  never  saw  or  heard  of  it  till  this  diacos- 
sion  arose.  It  moreover  bears  to  be  granted  by 
parties  who  had  no  title  to  srant  it^viz.,  Thomas 
liyell,  the  petitioner's  grandfather,  who  had  de- 
nuded himself  of  the  property  by  oontract  of  mar- 
riage, dated  27th  October  1766,  entered  into 
betwixt  his  son,  the  late  Alexander  Lyell  (the 
petitioner's  father),  and  Mrs  Margaret  Reony,  in 
favour  of  his  son,  the  said  Alexander  Lyell,  on 
which  the  latter  was  infeft,  conform  to  instrument 
of  sasine,  dated  27th  August,  and  registered  in 
the  particular  register  of  sasines,  &c.,  for  Forfar- 
shire, the  17th  September  1767,  and  the  petitioner's 
mother,  who  could  not  give  away  any  n^t  which 
belonged  to  the  lands  of  Gardyne.**  it  would 
rather  seem  from  this  that  the  rig^it  was  then  sup- 
posed to  be  a  servitude,  for  it  was  not  beyond  ine 
power  of  the  petitioner's  mother  to  admit  there 
was  no  public  road.  'Anybody  may  ^^rant  that 
admission ;  but,  if  this  letter  was  givuur  away  a 
right  which  belonged  to  the  estate  of  Gardyne, 
then  the  claim  in  this  issue  is  altogether  a  mis- 
take, and  it  should  have  been  a  claim  for  servitude 
and  not  for  right  of  way  as  a  publio  road.  Upon 
the  whole  matter,  and  without  saying  more,  for  I 
am  unwilling  to  enter  on  the  evidence,  I  think 
this  is  just  one  of  those  cases  which  is  not  in  a 
satisfactoiy  state  upon  the  present  verdict  of  the 
jury.  What  its  ultimate  fate  may  be,  I  do  not 
anticipate.  A  different  case  may  be  Laid  before 
the  jury  by  the  pursuer,  or  by  the  defender,  or  by 
both,  and  I  do  not  antidpc^  what  the  ultimate 
result  may  be  ;  but  I  am  quite  satisfied,  looking  to 
the  nature  of  this  case,  aa  afiecting  a  heritable 
estate,  and  the  condition  in  which  the  evidence  ia, 
that  the  evidence  is  not  a  foundation  for  the  ver- 
dict, and  that  it  ought  to  be  submitted  to  another 
jury.  I  would  therefore  be  for  making  the  rale 
absolute  for  a  new  trial,  reserving  the  question  of 
expenses. 

tiord  CuRRiSHiLL — I  concur. 

Lord  Dkas— I  am  entirely  of  the  opinion  ex- 
pressed by  your  Lordship  that  it  is  not  expedient 
to  go  into  detail  in  reference  to  a  case  where  there 
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is  to  be  a  new  trial  There  are  two  things  how- 
ever in  this  case,  the  £aot  that  this  road,  whether 
it  was  originaUy  made  as  a  road  to  that  mansion- 
house  or  not,  is  now  the  road  to  the  mansion-hoase, 
which  alwa^  involves  considerations  of  law,  as 
well  as  of  evidence  and  the  fact  of  the  peculiar 
pontion  of  this  porsaer,  the  right  which  he  for- 
merly claimed  tothe  road,  and  uie  alleeed  permis- 
•ion  given  to  him  and  those  connected  with  his 
estate  to  use  this  road  for  a  long  period  of  years, 
which  mi^t  naturally  lead  a  jury  to  think  that 
that  was  evidence  of  a  public  road.  These  con- 
■iderations,  as  well  as  others,  make  it  somewhat 
a  peculiar  case,  and  not  one  of  those  ordinary 
oasei,  in  which  the  opinion  of  a  jury  can  be  just 
at  once  accepted. 

Lord  Ardmillan — 1  have  nothing  to  add.  I 
entirely  cooour  with  your  Lordship^s  view  of  the 
caae. 

The  rule  for  a  new  trial  was  therefore  made 
abeolute.     Expenses  reserved. 

Agent  for  Pursuer-^as.  Webster,  S.S.C. 

Agent  for  Defender— Alex.  Howe,  W.S. 


Fridcof,  March  16. 
FIRST    DIVISION. 

CAMPBELL  V.  M'EINNON  AND  OTHERS.  X 
lease — CcmgtUtiiwn,    Terms  of  documents,  being 
the  writings  of  the  proprietor,  which  hM  to 
cottstitate  a  valid  lease  for  99  years. 
Leam^PerimenU— 1449,  e,  18— SingularSucceMSon 
Held  that  a  tack  for  99  years  was  bindinf  on 
a  singnlar  successor  of  the  lessor,  not  on^  as 
io  the  principal  subjects,  but  also  as  to  a 
right  of  pasturage,  which  was  a  pertinent 
thereot 
Charier  ^SiOjeds  comprehended.      Held  that  a 
vaasal  had  no  title  to  a  ri^t  of  pasturage 
which    was    not    specified   m   his   charter, 
altiioagh   he   had   previously  possessed  the 
right  aa  tenant,  ana  had  continued  that  pos- 
aession    for   many  years   after  getting   the 
charter.     Quesdon — ^whether  a  j^erson  with  a 
right  as  tenant  to  a  lease  and  a  n^ht  as  vassal 
Mthe  same  sublects  can  ascribe  his  possession 
to  eithar,  and  Opinion  that  he  cannot. 
This  is  an  action  at  the  instance  of  Mr  Camp- 
bell of  Aitifl,  who  is  proprietor  of  the  estate  on 
wfauh  the  Tillage  of  Tobermory  is  built.     It  is 
broi^t  against  the  parties  who  are  in  possession 
of  alf  or  the  greater  part  of  the  land  on  which  the 
village  ia  boiU,  and  who  are  possessed  of  ajorivilege 
of  pastoruig  cattle  on  the  neighbouring  hill  ground 
caltod  the  "  Muir  Lawn ; "  and  the  summons  con- 
cludes to  have  it  declared  that  the  pursuer  has 
the  sole  and  exclusive  right  of  property  in  the 
subjects  described  therein  "and  that  free  of  any 
servitude  or  other  right  in  favour  of  the  defenders, 
or  either  of  them,  to  graze  their  cows,  horses,  or 
other  bestial,  on  the  foresaid  lands  of  Aros  and 
the     several    other'  lands    and    others    before 
described,   or  say  part   thereof,   and   that   the 
pursuer  and  his  tenants   and   servants   in   the 
■aid    lands    are    entitled    to    prevent    and    ex- 
dnde  the  defenders  from  grazm^   or  pastnrinff 
their  cows,   horses,  or  other  bestial  on  the  said 
lands    or    any   part   thereof."     There  are  also 
coneloaions  for  ctecree  of  removing  from  the  sub- 
jects adninat   the  defenders ;  but  in  the  course 
of  the  uscnaaion  in  the  Inner  House  a  minute  was 
lodged  for  the  pursuer  witiidrawing  these  oondu- 


sions  in  the  meantime,   under  reservation  of  all 

auestions  relating  thereto.  The  defence  was  that 
be  defenders  lu^  acquired  right  t<>  the  subjects, 
with  the  privileges  attached  thereto,  and  that 
therefore  they  should  be  assoilzied.  The  defenders 
consisted  of  three  classes — (1)  rentallers  without 
formal  leases;  (2)  tenants  with  formal  leases;  and 
(3)  feuanf.  These  parties  all  derived  their  rights 
from  a  predecessor  of  the  pursuer,  and  he  pleiwled 
that  the  leases  were  not  bmding  on  him  as  a  sin* 
gular  successor. 

The  Lord  Ordinary  (Kinloch)  found  that  the  de- 
fenders had  failed  to  establish  in  a  legal  and  com- 
petent manner  the  right  of  grazing  claimed  by 
them,  and  therefore  found  and  declared  in  terms 
of  the  summons.  His  view  was  that  the  legal 
character  of  the  right  claimed  was  a  right  of  ser- 
vitude which  mi^ht  be  constituted  either  by  srant 
or  prescription,  but  must  be  in  favour  of  a  domi- 
nant over  a  servient  tenement,  and  so  constituted 
as  to  operate  a  real  right  before  it  can  effectually 
pass  against  a  sing^nlar  successor.  No  such  right 
can  so  pass  which  is  constituted  by  a  merely  per- 
sonal grant.  He  thought  the  claim  of  the  f euars 
was  unfounded  because  the  charter  contained  no 
mention  whatever  of  pasturage.  And  although  the 
holders  of  formal  leases  had  an  express  ri^t  of 
pasturage  conferred  on  them  by  their  leases,  which 
was  binding  on  the  granters  of  the  leases,  his 
Lordship  thought  it  could  not  be  enforced  Sfiainst 
a  singular  successor.  It  was  a  mere  personal  con- 
tract. A  lease  la  so  also  in  legal  character,  but  by 
statute  it  is  made  effectual  against  singular  suc- 
cessors. But  this  statutory  provirion  only  applies 
to  the  leasing  clauses,  and  not  to  a  riffht  of  pas- 
turage separately  given  in  the  deed  and  for4i  sepa- 
rate consideration.  In  regard  to  the  others,  the 
rentallers,  the  same  considerations  excluded  their 
daim,  assuming  their  leases  to  be  valid. 
The  defenders  reclaimed. 
Dkan  of  Faculty,  F.  W.  Clark,  and  Black, 
for  thenL 

Lord  Advocatk  (Patton),  Fraser,  and  Gif- 
TORD,  for  the  pursuer. 
At  advising. 

Lord  CuRRiKHiLL— It  is  of  importance  to  attend 
to  the  shape  of  this  action.  It  is  not  at  the  in- 
stance of  the  inhabitants  to  have  the  nature  of 
their  rights  declared  The  defenders  are  merely 
resisting  the  demand  of  the  pursuer  for  a  decree 
in  this  action.  Thev  are  not  calling  upon  the 
Court  to  ascertain  the  nature  or  extent  of  the 
right  or  title  under  which  thev  are  in  posses- 
sion. It  is  at  the  instance  of  the  owner  of  the 
lands ;  and  hence,  unless  it  shall  appear  that  the 
defenders  have  no  right  whatever  to  the  pasturage 
daimed  by  them,  the  pursuer  will  not  be  entitled 
to  decree  m  this  action.  All  we  have  to  do,  there- 
fore, is  to  inquire  whether  the  defenders  have 
vested  in  them  any  right  whatever  to  this  privi- 
lege  of  pasture.  l!lie  defenders  do  not  daim  the 
right  to  pastun^  as  being  a  separate  subject. 
They  do  not  daim  an  exdusive  right  to  any  por- 
tion of  the  muir  lawn.  What  thev  daim  is  that 
Midi  of  them,  as  lessee  or  feuar  of  a  lot  of  building 
ground  in  the  town  of  Tobermory,  shall  enjoy — 
only  as  a  pertinent  of  that  subject  and  connected 
therewith — a  privilege  in  common  with  the  other 
owners  of  the  houses  in  the  village  of  sending 
bestial  to  pasture  on  the  muir  lawn.  What  we- 
have  to  ascertain,  therefore,  is,  whether  or  not 
the  defenders  have  an  existing  right  to  such  lots 
of  ground  in  the  town  of  Tobermory  T  and  if  they 
have,  whether  or  not  such  a  pertinent  is  attached 
to  each   of   their  lots?     In  order  to  ascertain 
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this  we  must  look  a  little  into  the  origin  and 
history  of  this  village  of  Tobermory.  In  the 
year  1786  a  society  was  incorporated  by  Parlia- 
ment, by  the  statute  26  George  III.,  c.  106,  by  the 
name  and  style  of  the  "British  Society  for  Ex- 
tending the  Fisheries  and  Improving  the  Sea 
Coasts  of  this  Kingdom."  The  purposes  for  which 
the  society  was  incorporated  do  not  enter  very 
deeply  into  this  qne^ion,  but  it  is  proper  to 
mention  that  these  were  to  enable  the  part- 
ners ''to  subscribe  a  joint-stock,  and  therewith 
to  purchase  lands  and  build  thereon  free  towns, 
villaffes,  and  fishing  stations  in  the  Highlands 
and  Islands  in  that  part  of  Great  Britain  called 
Scotland."  The  only  thing  of  much  importance 
to  keep  in  view  is  that  this  society  was  a  corpora- 
tion which  could  only  act  through  its  office- 
bearers, whose  acts  within  their  limits  were  the 
acts  of  the  society  itself.  It  appears  that  in  1788 
the  society  jpurcnased  the  lands  of  Tobermory. 
The  Act  of  Parliament  authorised  them  to  do  so. 
It  appears  that  they  immediately  set  about  mak- 
ing one  of  their  stations  at  what  is  now  the  vil- 
lage. They  then  adopted  steps  with  the  view  of 
forming  a  settlement  at  the  place.  These  pro- 
ceedings we  find  were  gone  about  very  dehbe- 
raj^ly.  It  appears  from  the  minutes  that  on 
May  4,  1789,  "Mr  Dempster  and  Mr  Malcolm  re- 
ported, that  in  pursuance  of  their  undertaking  at 
the  last  meeting,  they  had  prepared  for  the  con- 
sideration of  the  other  directors  a  set  of  regula- 
tions for  lotting  out  the  society^s  land,  so  as  im- 
mediate access  may  be  afforded  to  every  person 
willing  to  settle  there,  on  the  terms  to  be  pro- 
posed in  the  said  regulations,  which  they  then 
presented."  Two  days  after  this— namely,  on  6th 
May  1789 — ^the  regulations  proposed  at  the  last 
meeting  were  approved  of,  additions  having  been 
made  thereto.  On  11th  May  1789,  a  court  of  the 
society  was  held  when  the  regulations  were  for- 
mally adopted,  as  well  as  a  proposed  advertisement 
relative  thereto,  and  it  was  "resolved  that  the 
advertisement  be  printed  in  all  the  Scotch  papers 
once  a  fortnight  for  six  weeks,  and  that  200 
copies  of  the  regulations  be  printed  and  sent  to 
the*  society's  agents,  to  be  by  them  dispersed  for 
the  information  of  the  people  of  the  county." 
These  regulations  are  titled  "Kegulations  for 
Building  and  Lotting  Land  at  Tobermory  in  the 
Island  of  Mull."  Some  of  them  appear  to 
me  to  be  of  importance  in  this  case.  The 
first  is,  "that  the  plan  of  the  town  of  Tober- 
mory, as  laid  down  by  Mr  Maxwell  in  his  plan 
marked  No.  1,  is  approved  of."  The  fourth  is, 
that  "  the  land  shall  oe  lotted  out  to  all  persons 
willing  to  build  houses  thereupon,  at  the  rate  of 
Id.  per  running  foot  in  front  of  the  street  by  80  or 
90  feet  deep,  which,  if  80  feet,  will  be  at  the  rate 
of  54b.  per  acre,  and  if  90  feet,  at  the  rate  of  488. 
per  acre;  but  that  the  lots  on  ArgyU  Terrace 
shall  be  let  at  2d.  per  running  foot  m  front,  as 
being  the  most  eligible  situation,  and  the  most  pro- 
per for  the  besthouses."  The  fifth  is,  "that  the  said 
lots  shall  be  granted  of  leases  of  99  years,  renew- 
able for  ever,  on  paying  one  year's  additional  rent." 
The  seventh  is,  '*  tnat  those  who  take  a  lot  in  the 
town  shall  be  entitled  to  a  part  of  the  arable  land 
lying  contiguous  thereto,  not  exceeding  the  sixth 
part  of  an  acre,  for  garden  and  potato  ground,  on 
a  lease  of  nineteen  years,  and  also  to  a  quantity  of 
uncultivated  land  not  exceeding  five  acres,  with- 
out a  special  order  by  the  directors,  upon  a  lease 
for  the  life  of  the  lessee,  or  for  thirty  years  if  he 
should  not  live  so  long,  which  leases,  of  arable  and 
also  of  uncultivated  Iwd,  shall  be  subject  to  con- 


ditions of  improvements  to  be  settled  with  the 
society's  agent  at  Tobermory. "  The  eighth  is, ' '  that 
every  inh&itant  shall  have  a  right  to  dig  peat  for 
his  own  use  in  any  of  the  society's  mosses,  and 
also  to  a  summer's  grazing  for  a  cow  on  the  mnir 
lawn  of  the  society,  on  paying  a  sum  not  exceed- 
ing 7s.  6d.  per  annum  for  the  above  privileges, 
and  may  also  dig  and  carry  away  for  their  own 
use  stone  and  limestone  gratis,  for  the  use  of  any 
other  inhabitant,  from  any  of  the  society's 
quarries,  subject  to  such  restrictions  as  may  ^e- 
vent  injury  to  the  quarries  and  mosses."  The 
ninth  is,  "  that  the  rule  for  lotting  shall  be  to  give 
the  preference  to  the  person  who  first  applies  for 
a  lot,  and  if  more  than  one  applies  at  the  same 
time  to  deoide  the  preference  by  lot."  The  twelfth 
is  a  lonff  one,  but  it  contains  this — "That  each 
lot  shall  have  a  dwelling-house  or  houses,  shops  or 
warehouses,  built  upon  it  along  the  whole  line 
fronting  the  street.'^  It  was  the  8th  of  these  re- 
gulations which  created  the  right  of  pasturage  on 
tne  muir  lawn.  And  it  plainly  did  not  provide 
that  such  rights  of  pastorage  were  to  be  allotted 
as  separate  subjects  to  persons  who  might  not  be 
allottees  of  building  lots  m  the  town.  It  was  only 
each  inhabitant — that  is,  each  party  taking  a  lot  in 
the  town — ^who  was  to  be  entitled  to  this  privilege. 

Now  these  regulations  were  establishea  by  the 
society  at  the  outset,  and  it  appears  that  they 
were  published  to  the  world  in  order  to  induce 
persons  to  come  to  the  place  and  accept  what  was 
offered.  By  a  minute  of  the  society,  of  dato  22d 
November  1792,  it  was  "  ordered  that  the  agents  do 
inform  all  future  settlers  at  Tobermory  and  Loch- 
bay,  that  if  the  muir  ground  shall  become  reduced, 
either  by  improvements  or  by  the  number  of 
tenants,  so  as  not  to  afford  cows'  srass  for  all  the 
new  tenants,  the  last  settlers  shall,  in  their  order, 
be  first  deprived  of  cows'  erass  on  the  muir,  and 
must  thereafter  be  confined  for  pasture  to  the  im- 
provements to  be  made  by  them  upon  their  lote  of 
land  at  present  uncultivated. "  And  another  minute, 
ofdatedOth  November  1792,  "ordered  that  the  joint 
privileges  of  peat  for  fuel  and  summer's  gnudnff  for 
a  cow,  appertaining  to  the  inhabitants  of  Tooer- 
mory,  for  which  7s.  6d.  is  to  be  paid  annually  by 
the  printed  regulations,  be  separated,  and  that 
2b.  6d.  per  annum  be  chai^ged  for  the  privilege  of 
peat  for  fuel,  and  5s.  per  annum  of  the  summer's 
grazing  of  a  Cow. " 

One  peculiarity  of  these  reflations,  and  also  of 
these  notices,  was  this,  that  they  set  forth  that  the 
first  applicants  would  be  entitled  to  choose  their 
own  lots,  and  to  have  cows'  grass  on  the  muir  if 
there  was  not  enough  for  all.  It  was  an  offer  to 
all  the  world  by  the  society  to  come  forward,  and 
the  person  who  came  first  would  get  the  lot  he 
asked.  The  society  put  itself  very  much  in  the 
position  of  a  person  exposing  his  property  to  un- 
reserved sale  by  auction.  It  appears  that  from 
time  to  time  a  number  of  persons  came  forward 
and  closed  with  the  society's  offer,  and  that 
there  were  at  least  108  lots  disposed  of.  ^  It  also 
appears  that  for  a  considerable  time  no  title  was 
given  to  the  allottees,  but  their  names  were 
entered  in  certain  rentals  kept  by  the  society,  of 
which  a  specimen  for  the  year  1832-3  is  printed. 
It  is  titled  "Descriptive  Rental  and  Rental  of 
Account  of  the  Estate  of  the  British  Society  at 
their  Settlement  of  Tobermory,  from  Whitsunday 
1832  to  Whitsunday  1833."  This  is  a  document 
of  very  considerable  importance.  It  contains  in  a 
tabulated  form  the  conditions  on  which  posses- 
sion was  obtained.  These,  though  very  oricifly 
stated,  are  very  distinct.    The  first  column  has 
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the  nameB  of  the  lettees.  Under  another  column 
there  is  the  nninher  of  the  lot,  and  that  I  under- 
stand corresponds  with  the  number  indicated  on 
the  plan  referred  to  in  the  first  regulation,  so  that 
the  subject  is  thus  completely  identified.  It  is 
iuiher  identified  by  the  name  of  the  street  in 
which  it  is  situated  being  mentioned,  and  also  its 
dimensions  in  lengtii  and  breadth.  Another 
colamn  states  the  **Date  of  original  entry/'  This 
serres  to  specify  the  date  of  the  commencement  of 
each  lease.  Aiiother  column  is  headed  **  Length 
of  lease,"  and  this  fixes  the  period  of  endurance. 
Another  specifies  the  rent.  Then,  with  regard  to 
the  privilege  of  pasture,  there  is  a  column  titled 
"Cows*  pwture--No.  of  cows  and  rent."  There  is 
another  column  which  has  no  corresponding  article 
in  the  regulations,  and  is  headed  '  *  Horses'  pasture. " 
That  is  seemingly  a  condition  which  was  nuule  after 
the  regulations  were  adopted.  Under  the  head- 
ing **Na  of  horses,"  there  occurs  generally  *'  4.'* 
Thai  was  explained  to  us  to  mean  not  pasture  for 
half  a  horse,  but  half  the  pasture  required  for  a 
horse.  Then  another  column  states  the  "  Rent 
for  digging  peats  ;"  and  2s.  6d.  is  the  sum  always 
enters  imaer  this  head.  There  are  other  two 
columns  appropriated  to  the  arable  land,  which 
was  to  be  leased  for  nineteen  years,  and  the 
oncoltivated  land,  which  was  to  be  leased  for  the 
life  of  the  lessee  or  for  thirty  years,  under  article 
7  of  the  regulations.  Now,  in  point  of  fact,  the 
persons  who  obtained  these  lots  immediately 
entered  into  possession  of  them,  and  have  ever 
linoe  possessed  them.  Not  only  so,  but  each  of 
them  has  performed  the  obligations  imposed  on 
him  by  the  regulations  by  building  houses,  and  the 
lessee  or  his  suooessors  nas  poes^sed  the  houses 
and  the  privil^es  of  pasturage  and  raising  peats, 
and  has  also  paid  the  stipulated  rents. 

Now,  such  being  the  facts  of  the  case,  two  ques- 
tions have  arisen.  The  first  is,  how  far  the  society 
who  granted  these  lots  were  bound  by  their  own 
legolations  and  minutes.  I  am  of  opinion  that 
they  are  binding  on  the  society,  though  no  formal 
leases  were  granted.  It  might  be  tmit  they  im- 
posed only  an  obligation  on  the  society  to  grant 
leases  ;  but  having  t>een  followed  by  ret  irUerventui 
and  by  possession — ^that  was  equivalent  to  a  lease. 
Now,  these  documents  contain  all  the  essentials  of 
a  lease — ^the  parties — an  identification  of  the  sub- 
jects—the rent — ^the  commencement  and  endurance 
of  the  lease ;  and,  according  to  all  the  authorities, 
such  a  document,  followed  by  possession,  consti- 
tatesavalid  lease  as  between  the  parties.  The 
documents  are  the  writings  of  the  coiporation.  A 
question  has  been  raised  whether  or  not  such  a 
wase  requires  an  ish.  The  leases  are  granted  for  a 
specific  period  of  'ninety  •  nine  years,  but 
tae  regulations  contain  an  option  to  the  lessee 
to  demand  a  renewal  at  the  end  of  that 
time  for  ever  on  pa^rin^  one  year's  additional 
rent.  I  don't  think  it  is  necessary  to  inquire 
whether  such  a  clause  in  a  lease  is  Wding  on  a 
proprietor.  That  question  does  not  now  arise, 
ibr  the  period  of  99  years  is  still  current.  The 
&ext  question  is — Are  these  leases  binding  on  the 
pursuer,  who  is  a  singular  successor  of  the  society  ? 
it  appears  that  the  society  sold  all  their  rights  to 
Mr  N  aime  of  Drumkilbo,  and  that  Mr  Naime  sold 
the  subjects  to  a  Mr  Crawford,  who  sold  them  to 
the  pursuer.  In  these  transferences  there  are 
clauses  of  warrandice  which  may  become  of  im- 
portance at  the  end  of  99  years,  if  a  tenant  should 
then  demand  a  renewal.  I  am  not  going  to  express 
any  opinion  on  that  question.  It  is  not  necessary, 
^Kcause,  as  I  hare  already  stated,  it  is  quite  suffi- 


cient to  ascertain  whether  at  present  any  right 
belongs  to  the  defenders.  The  question  is — ^Are 
the  leases  binding  on  the  pursuer  during  the 
99  years?  I  am  qtiite  clearly  of  opinion 
that  they  are,  at  all  events,  as  to  the  prin- 
dpal  lots  themselves.  The  minute  of  restric- 
tion saves  us  from  deciding  the  conclusion 
for  removing ;  but  the  question  is  reserved 
whether  the  pursuer  is  entitled  to  remove  every 
inhabitant  of  Tobermory  from  his  dwelling-house. 
It  was  ari^ed  to  us  that  he  is,  and  I  think  we 
must  consider  that,  because,  unless  there  is  a  valid 
title  to  the  principal  lots,  there  is  none  to  the 
accessory  ri|^ht  of  pasturage.  In  regard  to  the 
leases  standmg  on  the  rentals,  I  thmk  they  are 
binding  on  the  pursuer.  They  have  all  been 
followed  by  possession  and  the  building  of 
dwelling-houses.  Now  a  right  of  lease  that  has  an 
ish  is  rendered  a  real  right  binding  on  singular 
successors,  whether  purchasers  or  luljudging  cre- 
ditors, by  possession,  in  the  same  way  as  sasine 
operates  in  regard  to  a  right  of  feu  farm.  It  is 
tne  equivalent  of  infeftment.  The  leases  are 
therefore  binding  on  the  pursuer  for  99  years. 
But  he  says  they  are  not  binding  on  him  as  to  the 
pasturage.  I  am  of  opinion  that  that  conten- 
tion also  is  groundless.  The  right  was  a  part 
of  the  lease.  It  was  so  declared  in  express 
terms  by  one  of  the  articdes  of  the  regulations, 
before  any .  of  the  leases  were  grants.  Each 
tenant  was  to  have  a  right  of  pasturage,  and  accord- 
ingly that  privilese  has  been  possessed  from  the 
commencement  tiU  the  present  hour,  and  the  rents 
stipulated  therefor  have  been  paid.  I  therefore 
hold  that  this  right  is  a  part  of  the  subjects,  and 
that,  as  such,  its  endurance  is  commensurate  with 
the  endurance  of  the  rest.  On  these  grounds  I 
think  that  as  to  all  the  defenders  whose  rights 
stand  on  the  orinnal  regulations  and  rentals,  they 
are  entitled  to  the  exercise  of  this  right,  and  that 
thereforethe  decree  sought  ought  not  to  be  granted. 

There  is  a  second  cLeu»  of  defenders  who  have 
obtained  formal  leases.  At  all  events  their  posi- 
tion cannot  be  worse  than  the  class  I  have  oeen 
speaking  oL  Their  rights,  I  think,  are  just  the 
same. 

There  remains  a  third  class  ofpersons  as  to 
whom  there  is  more  difficulty.  There  are  a  few 
who  were  originally  in  possession  imder  the  re- 
lations and  rentals,  who,  instead  of  obtaimng 
formal  leases  got  feu  charters,  and  their  title  con- 
sists of  these  charters  and  the  infeftments  upon 
them.  That  gives  them  an  unqualified  right  as 
owners  to  aU  uie  subjects  specified  in  the  charter  ; 
and  their  right  never  comes  to  an  end,  and  it 
is  not  in  their  option  to  relinquish  it.  But 
then  in  the  feu  charters  there  are  articulate 
clauses,  and  there  is  no  privilege  of  pasture  speci- 
fied. I  think  it  ivas  omitted  intentionally,  because 
the  privileges  of  taking  peats  and  of  quarrying 
stones  are  not  omitted.  I  am  therefore  quite 
clear  that  tibey  have  not  the  ngbt  of  pasture 
in  virtue  of  their  charters.  The  intention  is 
made  clear  by  this  that  the  reddendo  does 
not  include  the  annual  payment  of  5s.  for  the 
pasturage.  But  the  question  remains  —  Did 
these  tenants  when  they  obtained  the  feu  .right 
lose  their  former  right  under  the  leases  T  There 
is  no  express  renunciation  of  it.  But  did  the 
taking  of  the  feu  imply  a  relinquishment  of  the 
right  vested  in  them  before  ?  lliat  question  was 
not  argued  to  us.  I  have  great  difficulty  in  seeing 
any  incompatibility  in  a  tenant  who  acquires  the 
higher  title  of  a  feu  right  still  continuing  to  hold 
his  former  right.     He  may  possess  on  both  titles, 
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and  UBe  the  one  most  convenient  for  himself.  This 
is  comhion  enough.  The  dominium  utile  and 
dominium  directum  are  in  many  cases  held  by  the 
same  individual.  A  superior  may  be  his  own 
vassaL  Higher  and  lower  rights  may  be  held 
by  the  same  individual  It  has  been  decided 
that  a  tacksman  of  teinds  may  acquire  the 
titularity,  and  that  the  one  right  does  not  extin- 
gnish  the  other,  but  he  may  possess  on  both  (Earl 
of  Fife  V.  Innes,  25th  Jan.  1809,  Hume's  Dec.,  p. 
468).  On  principle,  therefore,  I  have  very  gr^ 
difficulty  in  holdms  that  these  tenants  by  obtain- 
ing chuters  lost  we  rights  previously  vested  'm. 
them  and  not  renounced ;  but  I  think  the  autho- 
rities go  the  other  way.  Craig,  Stair,  and 
Erskine  all  sajr  that  a  tenant  by  aoauiring  a  ri^t 
of  property  virtually  relinquishes  ms  lease ;  and 
such  beinff  the  state  of  the  authorities,  I  feel  my- 
self bound  to  follow  them,  and  to  hold  that  the 
defenders  who  have  feu  charters  are  not  entitled 
to  the  privilege  of  pasture. 

Lord  Dkas — I  shall  not  resume  the  circum- 
stances of  this  case  farther  than  seems  necessa^ 
to  the  understanding  of  what  I  have  to  say.  it 
appears  that  in  178o  certain  parties  obtained  an 
Act  of  Parliament  incorporatme  them  under  the 
name  of  the  British  Society  &r  Extending  the 
Fisheries  and  Improving  the  Sea-Coasts  of  this 
KingdonL  Section  2  conferred  on  them  full 
power  to  buy  and  sell  lands  or  other  heritable 
subjects.  The  object  was  to  purchase  lands  in 
Ari^Ushire  on  the  coast,  and  to  erect  a  harbour 
andestablish  a  fishing  village.  The  reasons  were, 
as  stated  in  the  preamble,  that  '*  whereas  the 
building  of  free  towns,  villages,  harbours,  quays, 
piers,  and  fishing  stations  in  the  Highlands  and 
Islands  of  North^ritain  will  greatly  contribute  to 
the  improvement  of  fisheries,  agriculture,  manu- 
facture, and  other  useful  objects  of  industry  in 
that  part  of  the  kincdom,  in  which  the  dispersed 
situation  of  the  inhabitants  hath  hitherto  proved 
a  great  impediment  to  their  active  exertions  ;  and 
their  being  collected  into  fishing  towns  and 
villages  would  be  the  means  of  forming  a  nursery 
of  hiody  seamen  for  his  Majesty's  navy  and  the 
defence  of  the  kingd<Mn ;  and  whereas  the  fiinding 
immediate  employment  at  home  for  great  numbers 
of  people  would  be  the  means  of  putting  a  stop  to 
the  duifferous  spirit  of  emigration  now  prevailmg, 
and  likely  to' prevail,  in  a  £[reat  degree,  to  the  de- 
population of  that  part  of  his  Majesty's  dominions, 
and  loss  to  the  kinsdom  of  many  of  his  Majesty's 
useful  subjects."  The  society  alx>ut  1788  acquired 
from  the  Duke  of  Argyll  four  portions  of  the 
twenty-four  merk  five  shillinff  land  of  Aros,  in 
Mull,  including  Baliscate  ana  Tobennory.  In 
1789  they  made  with  ffreat  solemnity  certain  re- 
sulations,  the  fifth  of  which  bears  that  *'lots 
shall  be  granted  of  leases  for  99  years,  renewable 
for  ever  on  payment  of  one  year's  additional  rent." 
Then  there  are  resolutions  to  advertise  these 
regulations.  The  consequence  of  all  this  was  the 
erection  of  the  town  of  Tobermory.  A  great 
number  of  people  came  forward  and  tookSiese 
lots,  erectea  houses  at  considerable  expense,  and 
have  possessed  them  with  the  relative  privUeges 
ever  smoe.  One  of  the  privileges  was  that  every 
allottee  was  to  have  a  privilege  of  grazins  and  a 
right  to  peats,  paying  therefor  annually  os.  and 
28.  6d.  respectively.  In  1845  the  society  sold  to 
Mr  Kaime  the  two  portions  of  the  estate  of  Aros, 
which  go  under  the  names  of  Baliscate  and 
Tobennory.  In  1850  Mr  Naime  sold  them  to  Mr 
Crawford,  and  in  1856  he  sold  them  to  the  pur- 
suer.   The  society  retained  the  quay  and  the  pier 


and  the  rest  of  the  lands.  Then  in  February 
1862  the  pursuer  raised  this  action.  The  decla- 
rator is  asked  against  the  defenders  whether  they 
be  feuars,  tenants,  or  mere  rentallers.  llie  con- 
clusions are  limited  to  the  particular  right  or 
privilege  of  pasturage ;  but  it  was  not  concealed 
that  this  is  an  assault  on  the  outworks  in  order 
ultimately  to  get  rid  of  the  inhabitants  of  Tober- 
mory altogether.  That  was  avowed,  and  we  had 
a  very  abfe  aisument  to  prove  that  the  leases  are 
nullities,  at  aU  events  in  a  question  with  singular 
successors  in  respect  they  have  no  ish.  There  are 
three  sets  of  defendera--{l)  those  with  formal 
leases ;  (2)  rentallers  ;  and  (3)  feuars. 

1.  As  to  the  formal  leaseholders.  A  specimen 
lease  has  been  printed.  It  lets  **all  and  whole 
that  lot  of  ground  in  tiie  new  village  of  Tobennory, 
marked  in  the  pLsui  of  the  said  village,  lying  m 
the  street  named  Breadalbane  Street,  and  con- 
sisting of  thirty  feet  in  front  to  the  street,  by 
eighty  feet  in  depth,  and  that  for  the  whole  space 
and  term  of  ninetv-nine  years  complete  from  and 
after  the  term  of  Whitsunday  in  the  year  1791, 
which,  notwithstanding  the  date  hereof,  is  hereby 
declared  to  have  been  the  term  of  entry  of  the  said 
John  M  'Lachlan  to  the  said  lot  of  ^und ;  together 
with  the  right  and  privilege  of  digguuf,  winning,  and 
■  carrying  away  peatfor  fu^  to  his  saiohouse,  but  not 
for  sale,  and  stone,  limestone,  and  shelly  sand,  if 
to  be  found,  for  the  use  of  the  land  to  be  occupied 
under  the  said  society  by  the  said  John  M  'Lacnlan 
and  his  foresaids,  from  any  of  the  society's  mosses, 
quarries,  or  ground  at  Tobermory,  subject  never- 
theless to  such  general  regulations  and  restrictions 
for  preventing  injuries  to  the  said  mosses,  quarries, 
and  ground  as  shall  be  settled  and  fixed  by  the 
said  society  from  time  to  time,  which  regulations 
and  restrictions  the  said  John  M'Lachlan  and  his 
foresaids  oblige  themselves  to  observe ;  it  being 
expressly  agreed  by  the  said  society  that  this 
lease  of  ninety-nine  years  shall  be  renewable  for 
ever  to  the  said  John  M*Lachlan  and  his  fore- 
saids, at  their  cost  and  expense,  upon  payment 
to  the  said  society,  or  their  assignees,  of  the 
sum  of  2s.  6d.  sterling  money,  at  the  end  and 
expiry  of  every  ninety-nine  yean^  in  naine  of 
grassum  only,  but  the  rent  to  continue  at  the  after- 
mentioned  rate  of  28.  6d.  sterling  yearly  for  ever, 
upon  the  conditions  herein  before  and  after  men- 
tioned, and  such  other  conditions  and  regulations 
as  are  expressed  in  a  writing,  enfrossed  in  a 
register  kept  by  the  a^ent  of  the  saia  society,  and 
a  copy  wnereof  is  signed  by  the  aaid  John 
M'Liuuilan,  the  whole  houses  already  built,  or  to  be 
built  on  the  said  lot  of  ground,  bemfl  understood 
always  as  parts  and  pertinents  of  the  said  lot: 
And  further,  the  said  society  by  these  presents 
lets  to  the  said  John  M'Lachlan  and  his  foresaids 
twenty-eieht  perches  or  thereby,  of  the  arable 
ground,  which  lies  contiguous  to  the  said  village, 
wing  adjacent  to  land  in  the  occupation  of  I>u^d 
Campbell,  indweUer,  for  the  haiU  space  of  nine- 
teen years  from  and  after  the  term  of  Whitsunday 
1791,  and  also  5  acres,  1  rood,  and  12  perches  or 
thereby,  of  the  uncultivated  land  on  the  said 
estate  of  Tobermo;^,  lying  adjacent  to  land  in  the 
occupation  of  Hector  Gilbes,  indweller,  and 
marked  No.  in  the  plan  made  by  George  Lang- 
lands,  surveyor,  during  the  life  of  the  said  John 
M  'Lachlan,  or  for  thirty  years  if  he  should  not  live 
so  loxig,  from  and  after  the  said  term  of  Whitsun- 
day 1792,  which  is  likewise  deolared  to  be  the 
said  John  M*Lachlan  his  entry  thereto^  notwith- 
standing the  date  hereof,  which  lots  of  arable  and 
uncultivated  land  shall  be  subject  to  conditioas  of 
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improyement  to  be  settled  by  the  society's  affent, 
and  delivered  in  writinf  to  the  said  John  M*Lach- 
Ian,  or  his  foresaids,  all  lying  within  the  parish  of 
Tobermory  and  county  of  Ar^U  :  Moreover,  the 
said  John  M*Lachlan  and  his  foresaids  shall  have 
a  right  by  his  tack  to  pasture  one  cow  during  the 
snnimer  season — viz.,  from  the  12th  day  of  May  to 
the  11th  day  of  November  inclusive  yearly-- on 
such  parts  of  the  said  society's  muir  lands  as  shall 
not  be  set  off  in  lots  for  cultivation,  or  enclosed  and 
improved  from  time  to  time,  subject  to  the  power 
reserved  by  the  society  in  their  minute  of  the  22d 
day  of  November  1792,  for  enclosing  and  improv- 
ing the  muir  ground,  and  taking  away  the  privilege 
of  summer's  pasturage  for  cows  in  the  events 
therein  mentioned  ;  which  tack  of  the  said  lot  of 
ground,  renewable  as  above,  the  said  society  here- 
by hind  themselves  and  their  successors  to  war- 
rand  to  the  said  John  M*Lachlan  and  his  foresaids, 
at  all  hands  mortal,  upon  their  performing  the  con- 
ditions herein  before  and  after  expressed. ' 

Now,  the  first  question  that  arises  is  one  of 
construction — ^whetner  this  right  to  a  cow's  grass 
is  attached  to  the  building  lot  or  to  the  arable 
and  uncultivated  ground  which  were  only  let  for 
nineteen  and  thirty  years  respectively.  It  was 
argued  that  it  was  attached  to  the  latter  only. 
The  Lord  Ordinary  is  of  opinion  that  it  is  attached 
to  the  building  lot,  and  I  agree  with  him.  It  is 
true  that  the  riffht  is  not  mentioned  in  the  lease 
till  after  the  arable  ground  ;  but  then  it  says  that 
the  leasee  is  to  have  the  right  '*by  his  tack." 
And  the  matter  becomes  clearer  when  you  read 
on — "  which  tack  renewable  as  above  "  the  society 
warrant.  The  only  tack  renewable  was  the  tack 
of  the  builoing  sround.  I  have  therefore  no 
difficulty  as  to  tnat.  But  the  Lord  Ordinary 
holds  that  this  right  of  pasturage  lb  not  good  as 
against  a  singular  successor,  apparently  because 
he  thinks  this  right  is  not  land  m  the  sense  of  the 
statute  1449,  cap.  18,  and  a  great  part  of  the 
azgument  we  had  was  in  support  of  that  view. 
T&  words  of  that  statute  are  : — 

'*  It  is  ordainit  for  the  sauftie  and  favour  of  the 
pair  pepil  that  labouris  the  grunde  that  thai^  and 
all  utheris  that  has  tak^  or  sal  tak  landis  in 
tym  to  cum  frae  lordis,  and  has  termes  and 
aeres  thereof,  that,  suppose  the  lordis  sel  or  analy 
thai  landis,  that  the  takers  sail  remayn  with 
thaie  tackis  on  to  the  ische  of .  thare  termes, 
quhais  handis  at  ever  thai  landis  ctmi  to,  for  siklik 
male  as  thai  tuk  them  of  befoir." 

A  great  deal  was  said  about  the  statute  being 
limitm  to  poor  people.  On  the  face  of  the  statute 
that  wont  do.  The  words  are  poor  people  and 
all  others.  Then  it  was  said  it  only  applied  to 
land,  but  in  the  ease  of  Waddel,  10th  Dec.  1794, 
M.  10,309,  the  question  was  raised  whether  it 
applied  to  the  lease  of  an  urban  tenement,  and  it 
was  determined  that  it  did.  I  am  of  opinion  that 
'*  land  "  in  the  statute  includes  all  kinds  of  herit- 
able subjects  which  are  capable  of  that  possession, 
which  enables  a  singular  successor  to  ascertain,  if 
he  inquires,  that  the  right  exists.  Take  the  case 
of  a  lease  of  a  stone  quany,  or  a  slate  quarrr,  or 
minerals,  inyolving  it  may  be  on  the  part  of  the 
lessee  an  expenditure  of  thousands  of  pounds.  Is 
that  not  bindii^  on  a  singular  successor  because 
it  is  not  land?  It  may  be,  however,  that  a  cow's 
grass  is  not  a  subject  of  which  by  itself  a  lease 
could  be  granted  so  as  to  bind  a  singular  successor, 
and  that  seems  to  be  the  Lord  Ordinary's  view. 
His  view  is,  that  the  agreement  to  give  a  cow's 
grass  was  »  mere  personal  contract  with  the 
lodety,  not  constituted  so  as  to  bind  a  singular 
fOL,  III. 


successor.  I  take  leave  to  differ  from  that  view. 
I  think  the  obli^^ation  is  £pod  a^^ainst  a  singular 
successor,  when  it  is  mentioned  m  a  lease  such  as 
this  as  a  pertinent  of  the  principal  subject,  it  is 
not  necessary  it  should  be  considered  as  a  servi- 
tude, for  that  is  a  permanent  thing  when  properly 
constituted.  It  appears  to  me  contrary  to 
common  sense  to  hold  that  the  pursuer  could 
challenge  the  right  to  take  peats  for  fuel  to 
the  house,  and  stone,  limestone,  and  sand  for  the 
use  of  the  land,  and  yet  hold  to  the  lease.  Is  the 
lessee  to  keep  up  the  house  and  not  get  stone  and 
lime  to  do  so  ?  That  seems  to  me  extravagant. 
A  house  is  let  with  a  right  to  a  well  and  a  road  to 
it ;  or  a  mill  is  let  with  the  privilege  of  a 
mill-dam.  Is  the  singular  successor  to  take 
away  the  dam  and  leave  the  millT  Or  if  a 
farmer  has  in  his  lease  a  right  to  take  seaware,  can 
a  singular  successor  take  away  the  right  to  manure 
and  make  the  tenant  keep  the  farm  ?  The  perti- 
nents so  along  with  the  subjects,  whether  they  can 
be  made  the  subjects  of  lease  themselves  or  not. 
It  is  true  there  is  here  a  separate  rent  stij^ulated 
for  the  grass  and  for  the  peats  ;  but  that  is  just 
so  much  added  to  the  rent  m  respect  of  the  perti- 
nents. Then  it  was  said  the  grass  was  a  thing  the 
tenant  might  avail  himself  of  or  not  as  he  pleased. 
It  appears  to  me  that  under  the  lease  he  must  pay 
the  5s.  and  2s.  6d.  annually  whether  he  uses  the 
privileges  or  ^ot.  But  suppose  it  were  otherwise, 
that  would  not  affect  the  result  On  these 
^unds  I  am  of  opinion  that  this  right  of  pasture 
18  good  so  long  as  the  lease  may  last.  It  was  con- 
tended, however,  that  the  lease  itself  was  not 
good  as  against  singular  successors.  I  am  of 
opinion  that  it  is  good  against  them,  at  all  events 
for  99  years.  At  the  end  of  that  time  a  question 
may  arise  which  we  may  leave  to  be  disposed  of 
by  our  singular  successors.  It  is  a  question  of  law. 
liferent  leases  are  good  against  singular  successors, 
and  yet  in  them  the  ish  is  in  a  sense  indefinite. 

But,  in  the  next  place,  I  think  it  is  not  in  the 
mouth  of  the  pursuer  to  urge  this  plea.  This 
action  is  maintamed  on  the  footing  that  in  resard 
to  the  building  lots  themselves  the  lease  is  binding 
on  him,  and  accordingly  no  plea  in  law  is  stated  to 
the  effect  that  it  is  not.  I  hold  therefore  that  this 
question  cannot  be  raised  by  the  pursuer. 

The  conclusion  I  arrive  at  is  that  these  formal 
leaseholders  are  entitled  to  absolvitor. 

2.  As  to  the  rentallers.  In  regard  to  them  I 
have  YBij  little  to  say.  I  ame  with  Lord 
Curriehill  that  they  are  just  in  the  same  position 
as  the  tenants  with  formal  leases.  All  the  essen- 
tials of  a  lease  are  embodied  in  the  documents 
relied  on,  and  when  you  have  that  followed  by 
possession  you  have  enough  to  constitute  a  valid 
lease.  I  hold  that  all  these  parties  are  entitled 
to  demand  leases,  and  also  that  the  landlord  may 
compel  them  to  enter  into  them.  They  are  there- 
fore also  entitled  to  absolvitor. 

There  is  another  ground  on  which  I  come  to  the 
same  result,  and  I  think  it  is  important.  It  is 
founded  on  the  clauses  of  warrandice  in  the 
different  transferences  of  this  property.  In  the 
disposition  by  the  society  to  Naime  in  1846  the 
clause  of  warrandice  is  in  these  terxns : — **  Which 
lands,  and  others  above  written,  with  the  perti- 
nents above  disponed,  and  this  present  rij^t  and 
disposition  of  tne  same,  we  bind  and  oblige  our- 
selves to  warrant  to  the  said  David  Naime  and  his 
foresaids  at  all  hands  and  against  all  deadly,  as 
law  will,  excepting  always  from  this  warrandice 
the  whole  feu  rights  and  mfeftments  of  property  of 
said  lands,  as  well  as  the  whole  current  tacks,  or 
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leases,  or  missiveB  of  tack  of  any  |>arfc  of  the  said 
lands  or  other  subjects  before  dirooned,  granted 
by  us  to  the  different  feuars,  vassals,  and  tenants 
thereof,  without  prejudice  to  the  said  David 
Kaime  to  quarrel  or  impugn  the  same  u]^n  any 
ground  in  law  not  inferring  warrandice  against  us, 
Sbe  said  society."  Now,  the  whole  leases  were 
granted  by  this  society.  There  can  be  no  doubt 
at  all  that  they  would  be  binding  on  the  societpr 
out  and  out  though  they  were  perpetual.  This 
was  decided  in  the  case  of  Carrutners  v.  Irvine 
M.  15195,  where  the  endurance  of  the  lease  was 
"as  long  as  grass  grows  and  water  runs  ;"  and  in 
the  case  of  Fraser,  8th  June  1770,  2  Paton,  66, 
a  lease  for  1140  years  was  held  "by  the  House  of 
Lords  reversing  the  judgment  of  this  Court  to  be 
eood  aeainst  a  singular  successor.  There  can  be  no 
doubt  tneref  ore  that  the  ohallenginff  of  these  leases 
infers  no  claim  under  the  warrandice  against  the 
society.  If  Kaime  had  challenged  them  he 
could  not  have  operated  the  clause  of  warrandice 
against  the  society.  This  is  ruled  by  the  case  of 
Wight  V.  the  Earl  of  Hopetoun,  17th  Nov.  1763, 
M.  10461.  I  rather  think  that  decision  was  the 
foundation  of  some  recent  cases  as  to  the  Hope- 
toun leases,  but  no  doubt  was  ever  thrown  upon 
it.  The  question  therefore  arises — Does  it  make 
any  difference  that  there  were  two  subsequent 
transmissions  in  one  of  which  there  is  no  excep- 
tion of  tacks  from  the  warrandice  ?  In  the  other, 
the  conveyance  to  the  pursuer  has  a  similar  clause 
of  warrandice  to  the  one  in  the  conveyance  by  the 
societv  to  Naime.  The  disposition  by  Naime  to 
Oawford  is  in  the  new  and  short  form  recently 
authorised,  and  the  clause  of  warrandice  is  quite 
general.  A  question  might  arise  which  I  have  not 
considered — Whether  tmit  imported  the  exception 
in  the  previous  conveyance;  and  that  seems  a 
question  of  some  importance.  But  these  deeds  do 
not  touch  the  question  whether  the  pursuer  was 
not  bound  to  look  at  aU  the  tacks  and  see  what 
they  were  and  whether  the  clause  in  the  disposi- 
tion to  Naime  is  not  equally  binding  on  nim. 
Naime  got  the  subjects  on  that  condition,  and  he 
handed  them  down  on  the  same  condition.  The 
pursuer  is  no  more  entitled  to  remove  these  tenants 
than  Naime  was.  I  therefore  think  that  on  that 
separate  ground  the  pursuer  cannot  challenge 
these  leases  any  more  than  the  society  could. 

There  is  still  another  ground  worthy  of  conside- 
ration— ^namely,  whether  there  has  not  been  suffi- 
cient acquiescence  on  the  part  of  the  pursuer  by 
drawing  rents  to  bar  him  from  challenging  the 
leases.  In  the  case  of  Scott  v,  Straiton,  19th  Feb. 
1771,  M.  15200,  where  thefe  was  a  lease  from  19 
to  19  years  for  ever,  this  plea  was  sustained.  It 
was  not  doubted  that  the  lease  was  good  a^^ainst 
the  graiiter,  but  the  question  was  whether  it  was 
80  afi;ain8t  a  singular  successor ;  and  it  was  held 
;ood  against  him,  because  he  and  his  predecessors 
i.ad  for  99  years  acquiesced  in  it  ana  drawn  the 
rents  under  it.  It  is  true  there  has  not  been 
acquiescence  here  for  so  long  a  time,  but  there  is 
not  so  great  a  difference  betwixt  99  years  as  com- 
pared with  perpetuity,  and  6  or  7  y^ars  as  com- 
pared with  perpetuity. 

3.  As  to  the  feuars,  it  seems  very  hard  that 
the  men  with  the  most  formal  rights  of  i^l  should 
be  the  only  ones  not  to  get  the  privilege  in  ques- 
tion. I  a^reo  with  Lord  Curriehill  so  far  that  it 
is  a  formidable  plea  that  the  one  right  may  be 
held  to  coexist  with  the  other.  There  is  a  great 
deal  in  that,  and  if  there  had  been  formal  leases 
and  feu  charters  coupled  with  the  exercise  of  the 
privilege  from  1823,  the  date  of  the  charter,  to 
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1854,  it  would  have  been  difficult  to  Ret  over  it. 
If  the  use  of  the  grass  had  gone  on  for  u>Tby  years, 
it  would  have  been  I  think  impossible.  But  the 
sreat  difficulty  is  that  none  of  these  feuars  had 
formal  leases.  They  took  their  choice  of  feu  righto 
instead  of  tacks ;  and  when  these  embraced  all 
but  the  pasturage,  it  is  very  difficult  to  get  quit 
of  the  rule,  that  when  a  negotiation  enos  in  a 
formal  deed,  vou  must  look  at  it  alone  for  the 
terms  of  the  bargain.  There  is  another  sround 
than  that  su^ested  by  Lord  Curriehill  which  I 
think  might  be  more  easily  entertained.  The 
original  regulations  sa^  that  evei*y  mhdbUatU  is  to 
have  the  use  of  the  grass,  and  there  is  considerable 
reason  for  saying  that  the  feuars  were  not  giving 
up  this  rifi;ht  when  they  took  their  charters.  Ix 
your  Lordships  had  seen  your  way  to  mve  effect 
to  this  view,  I  should  have  been  disposed  to  con- 
cur, but  I  am  not  prepared  to  dissent  from  the 
judgment  that  is  proposed. 

I^rd  AkdujUjAn — In  this  action  of  declarator 
and  removing,  brought  by  Mr  Campbell  of  Aros 
affainst  a  great  number  of  defenders  living  in 
Tobermory,  a  verv  judicious  arrangement  has  Been 
made  under  which  the  interests  of  these  defenders 
are  divided  into  four  classes,  and  are  held  as  r^re- 
sented  by  the  four  parties  whose  names  are  men- 
tioned in  the  interlocutor  of  the  Lord  Ordinary. 
The  case  is  one  of  some  importance  to  the  law,  and 
of  the  deepest  importance  to  these  defenders,  who 
may  be  traly  said  to  be  contending,  if  not  pro  aris 
hi  least  pro  focU, 

I  shall  not  again  repeat  the  narration  of  the 
facts.  These  have  been  already  adverted  to,  and 
they  are  fully  explained  in  the  Lord  Ordinaiy's 
note. 

The  pursuer  is  the  purchaser  of  the  lands  to 
whidi  all  the  questions  now  raised  relate.  He  is, 
I  think,  in  the  position  of  a  singular  successor,  for 
I  cannot  adopt  the  view  contended  for  by  the 
Bean  of  Faculty,  that,  looking  to  the  constitution 
of  tiie  British  Msheries  Society  as  a  public  statu- 
tory company  established  for  public  purposes,  the 
pursuer  is  bound  by  their  contracts  to  any  further 
extent  than  singular  successors  are  in  the  ordinary 
case.  I  consider  the  pursuer  to  be  no  further  or 
otherwise  bound  than  as  a  singular  Buccessor  is 
bound  ftocording  to  law.  Not  tnat  the  statutory 
nature  and  purposes  of  the  society  are  to  be  put 
aside  as  of  no  importance.  These  are,  I  think, 
important,  not  as  depriving  Mr  Campbell  of  ^y 
right  or  plea  competent  te  him  as  a  mngulsr  suc- 
cessor, but  as  explaining  and  qualifying  the  cha- 
racter of  the  lopfi-continued  and  open  possession 
in  accordance  with  the  provisions  and  purposes  of 
the  statute  which  has  followed  on  the  contracte 
entered  into  by  the  society  with  theee  defenden. 

The  object  of  the  society  was  to  induce  parties 
at  and  round  Tobermory  to  take  lots  of  ground 
and  erect  houses  thereon,  so  as  te  form  a  town, 
village,  or  fishing  station.  In  order  te  promote 
this  object,  the  society  framed  and  published  the 
regulations  which  have  been  referred  te.  I  look 
on  these  regulations,  not  as  bye-laws,  but  as  the 
public  proclamation  of  the  conditions  on  which  the 
society  was  willing  te  dispose  of  the  land  held  in 
terms  of  the  inoorporatmg  Aot.  The  leading 
reflation  is,  that  the  proposed  tewn  should  be 
laid  out  in  lots  te  be  granted  on  leases  of  99  yean, 
renewable  for  ever  on  pajdng  one  year's  additional 
rent.  Other  r^nilations  followed,  on  which  I 
need  not  dwell ;  but  amouff  these  is  the  most  at- 
tractive announcement  that  every  inhabitant 
should  have  right  te  dig  peats  for  ms  own  use  in 
the  society's  mosses,  and  right  te  a  summer's 
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grazing  for  »  cow  on  tbe  nmir-lawn  of  th«  80ot«ty, 
on  payment  of  »s«m  not  exceeding  78. 6d.  perannnm 
for  these  privileges.  After  issuuig  these  regoU- 
tiona  in  1789,  tbe  society,  hy  minute  dftted  1792, 
intimated  to  "  all  fntore  settlers  at  Tobermoiy" 
that  this  snm  of  78.  6d.  should  be  divided  into  6s. 
for  the  cow's  pasture,  and  2s.  6d.  for  the  privilege 
of  peat  for  fuel  It  is  not  disputed  that  houses 
were  built  by  the  defenders  on  the  lots  of  eronnd 
allotted  in  terms  of  these  regulations,  and  it  is 
quite  i^ain  that  there  has  men  long-continued 
possession  and  payment  of  rent  both  for  the 
nouses  and  the  ground,  the  cow's  pasture  and 
the  peats. 

The  defenders  are  now  compelled  to  contend  for 
their  possessions  against  this  action  of  declarator 
and  removing. 

In  1845  the  British  Fisheries  Society  sold  to  Mr 
Nainie  with  absolute  warrandice,  but  "  excepting 
from  the  warrandice  the  whole  feu-rights,  ana  the 
whole  cuirent  tacks  or  leases,  or  missives  of  tack 
of  any  mrt  of  the  said  lands  or  other  subjects 
before  disponed,  granted  by  us  to  the  different 
feoan,  tenants,  and  vassals  thereof."  In  1850, 
Kr  Naime,  holding  the  property  under  a  disposi- 
tion with  this  exception  m>m  the  warrandice, 
ccmveyed  the  lands  and  subjects  to  Mr  Alexander 
Crawford  with  a  clause  of  warrandice  containing 
DO  such  exception.  In  1866  Mr  Crawford's  heir 
aodfenutees  conveyed  the  property  to  the  present 
ponuer,  with  warrandice  from  fact  and  deed  of 
the  heir  so  disponing,  and  absolute  warrandice 
against  the  estate  of  Alexander  Crawford,  but 
"ezoeptinff  always  from  this  warrandice  the 
current  tacks  and  feu-rights  of  the  said  lands  and 
ethers  granted  in  favour  of  tenants  and  vassals  of 
the  same."  This  exception  from  the  wairandice 
in  the  first  and  the  last  of  these  three  conveyances 
is  a  specialty  of  some  importance  in  this  case. 
So  far  as  it  applies,  it  is  unfavourable  to  the  pui^ 
■uer.  But  I  do  not  feel  so  clear  on  this  point  as 
to  rest  my  opinion  on  it.  I  think  I  have  safer 
grounds  for  the  judgment. 

The  pursuer,,  whose  rights  as  proprietor  are 
built  on  this  series  of  titles,  ana  Qualified  by 
this  exception  from  the  warrandice,  has  brought 
the  present  action  of  declarator  and  removing. 
His  immediate  purpose  is  stated  to  be  limited  to 
the  riffht  or  privilege  of  pasturage  exercised  by  the 
defenders ;  but  the  grounds  and  pleas  on  which 
the  pursuer's  claim  hsa  been  wrgdd  are  not  limited 
to  the  question  of  pasturage  omjr,  but  necessarily 
raise  the  most  serious  Questions  in  regard  to  tbiie 
▼hole  poeseesions  of  the  inhabitants  of  Tober- 
mory. Indeed,  in  the  minute  of  restriction,  tiie 
wider  daims  of  the  pursuer  are  reserved. 

There  are  three  classes  of  defenders,  and  the 
first  class  to  which  I  advert  is  the  class  of  lease- 
hoUers — ^thooe  who  are  in  possession  under  tacks 
for  99  yean  from  the  British  Fisheries  Society. 
The  tack  No.  74  of  process  is  presented  and. 
accepted  as  a  specimen  tack,  and  the  class  of 
uUcb  I  am  now  speaking  are  admitted  to  possess 
onder  such  a  tack.  This  document,  to  the  regu- 
larity of  which  no  objection  is  taken,  is  dated  in 
1800,  but  the  term  ol  entry  is  at  Whitsunday 
1791.  It  is  a  leaaefor  99  years,  from  that  date, 
bat  renewable  for  ever  at  the  expiry  of  that  term, 
and  ol  each  term  of  99  years  on  payment  of  a 
year's  rent  Tbe  leading  purpose  and  provision 
of  the  lease  ia  th*t  the^tisA  Fisheries  Sodety 
"set  and  in  tack  and  assedation  let"  to  John 
M'Lachlan  and  his  heirs,  executors,  and  assignees 
8kt  of  ground  in  Tobermory,  lying  in  BreadaBiaae 


Street,  marked  on  a  plan  and  according  .to  a 
specified  measurement,  with  the  right  and  privi- 
lege of  digging  and  carrying  away  peat  for  fue]  to 
his  said  house,  at  a  certain  rent  and  under  certain 
conditions  and  regulations.  There  is  a  further 
lease  of  a  small  portion  of  arable  ground  for  19 
years  from  the  same  term,  and  also  of  above  five 
acres  of  uncultivated  land  for  the  life  of  the 
tenant,  or  for  thirty  vears  after  1792  if  he  should 
live  so  long.  These  leases  for  shorter  periods  than 
99  years  are  in  the  same  writing  as  the  long  tack, 
but  are  not  renewable ;  the  only  subject  set  of 
which  the  tack  is  renewable,  or  in  regard  to  which 
the  word  **tack"  is  expressly  em^yed  is  the 
first  lot  of  ground — namdy,  the  bmldm^^  cround 
in  Breadalbuie  Street.  Then  follows  this  further 
declaration — "  M<n«over  the  said  John  M'Lachlan 
and  his  foresaids  shiJl  have  a  right  by  his  tack  to 
pasture  one  cow  during  the  summer  season,"  &c., 
subject  to  a  certain  reserved  power. in  re^nurd  to 
the  enclosing  and  improving  of  land  which  is 
not  now  in  question.  I  agree  with  the  Lord 
Ordinary  that  the  '*  tack  "  to  which  this  privilege 
of  pasture  is  attached  by  the  lease,  is  the  tack  of 
the  building  ground  for  99  years,  as  above  ex- 
plained. I  should  have  no  doubt  of  this  being  the 
sound  con8tructi<m  of  the  lease  with  reference  to 
its  t>receding  provisions,  because  neither  the  lease 
for  19  years  of  one  subject,  nor  the  lease  for  30 
years  of  another  subject,  is  termed  a  "tack," 
while  tiie  lease  or  set  of  the  lot  of  building  ground 
is  expressly  stated  to  be  "  in  tack. "  But  tms  point 
is  made  still  more  clear,  and  is  indeed  put  beyond 
doubt  by  referring  to  the  immediately  following 
expression,  ' '  whi(m  tack  of  the  said  lot  of  ground  re- 
newable as  above,"  the  society  binds  itself  to  war- 
rant, &c.  There  is  no  tack  **  renewable  as  above" 
except  the  tack  for  99  years,  and  therefore  to  that 
tack  for  99  years  the  right  or  privilege  of  pastur- 
age is  attached  by  the  lease. 

The  first  question  which  arises  with  reference  to 
this  lease  is— Whether  it  is  valid  against  a  singu- 
lar successor  according  to  the  statute  1449,  cap.  18. 
I  am  of  opinion  that  it  is  a  good  lease  effectual  in 
terms  of  that  statute.  The  pursuer  is  not  in  this 
action  at  present  seeking  to  remove  the  def^iders 
from  their  dwelling-houses,  but  ^he  claims  the 
right  to  do  so.  He  denies  that  the  lease  has  con- 
ferred a  valid  ri^t,  and  he  has  maintained  in 
argument  that  he,  as  a  purchaser,  can  remove 
aU  the  tenants  from  all  their  possessions  in 
respect  that  the  leases  are  not  effectual  under 
the  Act  1449.  It  is  therefore  necessary  to  dis- 
pose of  that  argument,  and  I  am  of  opinion 
that  it  is  not  well  founded.  I  need  not  again 
refer  to  the  authorities  which  have  been  men- 
tioned. I  consider  this  not  a  perpetual  lease, 
nor  a  lease  of  indefinite  duration.  It  is  a  lease 
for  the  definite  period  of  99  years  from  Whit- 
sunday 1791— a  period  which  has  not  yet  ex- 
pired, with  a  power  to  the  tenant  of  thereafter 
claimingrenewm  on  certain  conditions.  After  the 
cases  of  Wight  if.  Lord  Hopetoun,  Scott  v.  Straitoii, 
and  others,  I  think  we  must  hold  it  settled  that 
such  a  lease  followed  by  possession  is  within  the 
scope  of  the  Act  1449,  cap.  18,  and  is  effectual 
against  a  singular  successor. 

But  the  ritfit  of  pasturage  here  in  question,  and 
from  whioh^e  pursuer  sedks  to  remove  the  de- 
fenden  is  within  the  body  of  this  lease,  and  at- 
tached to  the  tack  of  the  building  ground  for  99 
years.  It  is  a  mistake  to  suppose  that  the  de- 
fenders holding  these  tacks  are  claiming  a  real  right 
of  servitude  separable  from  their  possession  as 
tenants.     They  are  claiming  only  u  tenants,  and 
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claiming  no  more  than  what  the  lease  expressly 
confers. 

The  ri^ht  of  pasturage  possessed  by  the  defenders 
is  a  pertment  or  adjunct  to  the  tack  of  the  build- 
ing ground.  The  privilege  k  a )  one  of  the  attend- 
ant advantages  held  out  to  the  public  by  the 
statutory  corporation  of  the  British  Fisheries 
Company  to  induce  parties  to  take  leases  and 
build  houses.  The  privilege  formed  a  portion  of 
the  subjects  let ;  it  was  within  the  contract  of 
lease,  and  was  one  of  its  inducing  causes.  It  is  as 
clearly  a  pertinent  of  the  tack  as  is  the  ri^ht  to 
take  peats  ;  and  accordingly  the  pursuer  did  not 
in  his  argument  attempt  to  separate  thenL  He 
treated  the  right  to  peats  as  resting  on  the  same 
foundation,  and  though  not  claiming  in  this  action 
to  withdraw  the  privilege  of  fuel  he  maintained 
that  he  had  a  right  to  do  so. 

I  have  already  said  that  the  lease  itself  is  in  my 
opinion  effectual  in  a  question  with  the  pursuer. 
To  remove  each  of  these  tenants  with  his  family 
from  his  possession,  from  the  hearth  he  has  laid 
and  the  dwelling  he  has  reared,  would  in  my 
opinion  be  an  act  not  only  harsh,  but  illegal  But 
if  this  privily  of  pasture  and  this  privilege  of 
peats  are,  as  I  think  they  are,  pertinents,  acces- 
sories, or  adjuncts  to  the  subject  of  the  tack  on 
the  faith  of  which  the  tenant  entered  into  the 
contract,  and  built  the  house,  and  paid  the  rent 
for  many  years,  then  the  pertinential  privilege, 
the  accessorial  right,  must  oe  just  as  valid  as  tne 
tack ;  and  as  it  would  be  illegal  to  remove  the 
tenant  from  his  house,  so  it  is  just  as  illegal  to  de- 
prive the  tenant  of  this  pertinent  or  adjunct,  by 
withdrawing  from  the  hearth  tl^e  fuel,  and 
from  the  homestead  the  privilege  of  pasture, 
which  are  the  simple,  yet  most  precious  comforts 
of  his  humble  lot.  Where  the  tack  is  valid,  the 
pertinents  of  the  tack,  enjoyed  undfer  the  tack, 
are  equally  valid ;  and  here  the  tenants'  riffht, 
alike  to  the  house  and  the  ground  on  the  building 
lot,  to  the  peats  and  the  pasture  attached  to  it, 
has  been  fortified  by  the  possession  of  nearly  eighty 
years.  That  the  possession  has  heen.  open  and 
manifest,  according  to  a  written  lease,  according 
to  the  published  regulations,  and  the  well-known 
statutory  objects  of  the  society,  must  render  it 
the  more  important,  and  stren^en  the  defence 
which  it  presents  against  an  action  of  removing. 

I  have  accordingly  arrived  at  the  conclusion 
that  those  defenders  who  hold  tacks  in  the  terms 
of  the  specimen  tack  in  process  are  entitled  to 
absolvitor  from  the  conclusions  of  this  action. 

The  class  of  defenders  whose  case  I  next  con- 
sider, and  which  really  includes  two  of  the  four 
classes,  is  that  of  the  tenants  who  have  been  in 
possession  for  a  great  number  of  years,  far  beyond 
the  prescriptive  period,  but  without  a  regular 
written  lease,  lliey  rest  their  defence  on  the 
regulations  of  1789,  on  the  entries  in  the  rentals 
of  the  British  Fisheries  Society,  on  their  open  and 
loi^  continued  possession  of  tneir  lots  of  ^ound 
and  their  privilege  of  pasturing,  and  on  their  pay- 
ment of  rent  for  the  same. 

After  careful  consideration  of  the  authorities 
applicable  to  possession  on  the  footing  of  a  lease 
ot  this  informal  character,  I  am  of  opinion,  as  I 
am  glad  to  find  your  Lordships  are,  that  these 
tenants  also  have  a  valid  right  of  lease  effectual 
under  the  Act  1449,  and  that  they  are  also  en- 
titled to  be  protected  against  removal  from  the 
privilege  of  pasturage  and  of  peat  cutting  which 
IS  pertment  to  the  lease. 

It  does  not  admit  of  dispute  that  there  is  ample 
proof  of  a  contract  of  lease  effectual  against  the 


party  whose  rentals  contain  the  entries  now  before 
us.  In  any  view  there  is  a  valid  obligation  to 
grant  a  lease  in  terms  of  these  rentals,  and  such 
an  obligation  has  been  expressly  sustained  against 
a  singular  successor.  There  is  no  missive  of  tack 
here.  But  there  has  been  m  interventus,  and 
there  has  been  long  possession  cm  the  rentals,  and 
I  think  it  is  quite  settled,  first,  that  such  entries 
in  a  rental -book,  or  rental  states  regularly  kept, 
are  the  writ  of  the  landlord  ;  and  secondly,  that, 
if  they  contain  with  sufficient  clearness  the 
essential  elements  of  a  proper  lease,  they  are  con- 
sidered as  equivalent  to  a  lease,  and,  when 
followed  by  possession,  as  effectual  under  the 
statute  against  a  singular  successor.  Now,  here 
we  have  all  these  elements,  and  we  have  them 
explained  and  corroborated  by  the  regulations 
published  by  the  landlord,  by  the  plans  referred 
to  giving  the  number  of  the  lots,  and  bv  the  Ions 
possession  stated  on  record  to  have  been  with 
reference  to  these  regulations  and  plans.  We 
have  no  difficulty  in  ascertaining  from  these 
rentals,  the  landlord,  the  tenant,  the  subjects, 
their  measurement,  tiieir  situation,  the  term  of 
entry,  the  endurance,  the  privileges,  and  the 
rents.  With  all  these  particulars  appearing  from 
the  entries  in  the  rentals,  and  confirmed  by  the 
reflations  and  the  plan,  and  with  an  acknow- 
leaged  possession  for  nearly  eighty  years,  I  am 
reaSy  unable  to  see  any  sufficient  ground  for 
distinguishing  these  tenants  from  those  in  the  - 
first  class  who  hold  regular  written  tacks.  In  re- 
gard to  both  classes  I  am  of  opinion  that  they  are 
entitled  to  absolvitor. 

The  third  class  of  defenders  consists  of  those 
who  hold  feu-charters  from  the  British  Fisheries 
Society,  and  who  are,  by  the  arrangement  which 
I  have  mentioned,  held  to  be  represented  by  John 
M'CallunL  This  defender  is  in  a  position  which 
at  first  sight  misht  appear  more  favourable  than 
that  of  the  leasSiolders.  But  on  consideration  of 
the  title  on  which  he  stands,  I  concur  in  the 
opinion  that  his  defence  against  the  action  of  re- 
moving from  the  pasturage  is  not  conclusive.^  It 
appears  that  the  father  of  the  defender  obtained 
two  of  the  lots  of  ground  mentioned  in  the  regula* 
tions,  and  his  name  appears  in  the  rentals  in  the 
same  manner  as  the  others.  But  there  was  no 
prescriptive  possession  prior  to  1823  ;  and  in  1823 
ne  obteined  a  regular  feu-charter,  in  terms  of 
which  the  British  Fisheries  Society  disponed  to 
him  the  whole  subjects  in  the  allotments,  with 
the  liberty,  in  common  with  the  other  feuars,  to 
out  peat  for  fuel,  and  to  quarry  stones,  &c.,  but 
without  any  mention  of  the  right  of  pasture. 
Whatever  might  have  been  the  right  of  Mr 
M'Callum  prior  to  the  date  of  this  fen-charter,  I 
feel  compelled  to  arrive  at  the  conclusion  that, 
after  the  date  of  the  charter,  he  has  had  no  licht 
as  a  feuar  to  the  privilege  of  pasture  which  has 
been  omitted  therofrom.  It  is  not  without  regret 
J^hat  I  find  myself  under  the  necessity  of  coming 
to  this  conclusion  ;  but  I  am  of  opimon  that,  ac* 
cordiuff  to  settled  rules  of  law,  the  result  must  be 
that  tiie  feu-charter  is  the  measuro  of  the  de> 
fender's  right.  I  need  not  again  refer  to  the 
authorities  which  have  been  mentioned  on  the 
subject  of  consolidation  of  rights.  They  are  the 
highest  authorities  on  a  question  of  feudal  titie, 
and  there  are  no  decisions  which  I  have  been  able 
to  discover  which  can  affect  their  weight.  There 
has  been  no  prescriptive  possession — none  on  the 
allotments  prior  to  the  charter,  and  none  on  the 
feu-charter,  which  is  only  dated  in  1823.  The 
annual  sums  which  appear  to  have  been  paid  by 
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the  defender  for  pasturage  after  the  date  of  the 
charter  cannot  be  viewed  as  connected  with  the 
charter,  which  neither  conveys  the  privilege  nor 
provides  for  the  ejcaction  of  the  rent. 

It  does  indeed  appear  anomalous,  as  well  as  un- 
fortunate, that  the  parties  who  have  the  most  re. 
gnlar  title,  and  the  only  title  of  peipetual  endur- 
aace,  to  the  building  lots,  should  be  found  to  have 
the  weakest  defence  against  the  conclusion  for 
removal  from  their  possession  of  the  privilege  of 
pasturage.  '  But  so  it  is.  The  title  on  which  they 
rest  is  in  its  terms  exclusive  of  the  privilege 
which  they  seek  to  defend,  while  the  leaseholders 
enjoy  it  under  the  express  words  of  their  leases. 

Accordingly,  the  result  of  my  opinion  is  that, 
except  in  regard  to  the  feuars  represented  by 
M 'Galium,  the  liord  Ordinary's  interlocutor 
should  be  altered  ;  that  both  classes  of  tenants— 
those  holding  long  leases  and  those  standing  on 
entries  in  the  rentals — should  be  assoilzied  ;  but 
that  the  pursuer  is  entitled  to  decree  in  terms  of 
the  conclusions  of  the  action,  as  restricted,  against 
John  M*Callum  and  those  whom  he  is  held  to  re- 
present. 

The  Lord  President  was  not  in  office  when  the 
case  was  ar^ed. 

In  adjustmg  the  interlocutor,  a  question  arose  as 
to  whether  the  defenders  were  entitled  to  claim 
the  privilege  of  ^rass  for  horses  ;  but  they  put  in 
a  nunute  giving  it  up,  and  the  following  interlocu- 
tor was  pronounced : — 

^*  Edinburgh,  20th  March  1867.— The  Lords 
having  advised  the  roclairaing  note  for  John  M*Cal- 
Inm  and  others,  No.  385  of  process,  with  the 
minute  for  the  pursuer,  ^o.  387  of  process,  and 
minutes  for  John  M'Callum  and  others,  defenders, 
No9.  388  and  389  of  process,  and  heard  counsel  for 
the  parties,  Kecal  the  interlocutor  of  the  Lord 
Ordinary  submitted  to  review :  Find  that  the  con- 
clusions for  removing  the  defenders  from  the  lands 
and  others  libelle<i  have  been  departed  from  by  the 
pursuer:  Find  that  none  of  the  defenders  make 
Any  claim  to  horse  grazing  on  the  lands  libelled  or 
any  part  thereof,  either  permanently  or  for  a  term 
of  years,  and  therefore  Find  and  Declare  in  terms 
of  the  declaratory  conclusions  of  the  summons  so 
far  as  horse  grazing  is  concerned  :  Find  that  the 
following  defenders,  who  hold  or  are  interested  in 
fen-rights  of  certain  portions  of  the  lands  libelled, 
have  not  established  any  right,  either  permanent 
or  for  a  term  of  years,  to  graze  their  cows  upon 
the  lands  Hbellea,  or  any  part  thereof — ^viz.,  the 
defenders  John  M 'Galium,  Malcolm  M*Kinnon, 
the  Rev.  Duncan  M  'Farlane  (so  far  as  regards  the 
lot  of  ground  described  in  statement  five  of  the 
revised  defences.  No.  176  of  process),  Archibald 
McNeill,  Donald  M'Donald,  Duncan  M'Oall,  Lach* 
Ian  M'Oallnm,  Hugh  M'Millan,  (whose  revised 
defences  are  includ^  in  No.  176  of  process),  and 
Mugaret  M*Lean  or  Wilson,  John  Wilson,  Alex. 
M'l^an,  Hector  Gampbell,  and  John  M*Lean, 
whose  revised  defences  are  No.  331  of  process, 
and  therefore  to  that  extent  and  effect  Find  and 
Declare,  so  far  as  these  particular  defenders  are 
concerned,  in  terms  of  the  declaratory  conclusions 
of  the  libel,  and  to  the  extent  and  effect  to  which 
decree  of  declarator  has  been  pronounced  as  afore- 
said, prohibit,  interdict,  and  discharge  the  defend- 
ers as  concluded  for  in  the  lil>el ;  and  as  regards 
the  whole  other  defenders.  Find  that  th«y  have 
eitablished  the  right  claimed  by  them  to  a  cow's 
crass  on  the  Mnir  Lawn  referre<l  to  in  the  record 
forming  part  of  the  lands  libelled,  subject  to  the 
eSect  of  the  orders  or  rei^ulations  of  22d  and  30th 
November  1792,  founded  on  by  the  pursuer,  so  far 


as  regards  those  of  the  defenders  whose  rights 
were  obtained  subseouent  to  these  dates,  and  as- 
soilzie the  said  whole  other  defenders  &om  the 
conclusions  of  the  hbel  except  as  regards  the  horse 
grazing  herein  otherwise  above  disposed  of,  and 
decern  :  Find  the  defenders  who  are  assoilzied  as 
aforesaid  entitled  to  expenses,  and  remit  the  ac* 
count  thereof,  when  lodfi;ed,  to  the  Auditor  of 
Oourt  to  tax  the  same  and  report,  and  quoad  uUra 
Find  no  expenses  due  to  either  party,  and  decern. 
"John  Inolis,  I.P,D." 

Agent  for  Pursuer— James  Dalgleish,  W.S. 

Agents  for  Defenders — David  Gurror,  S.S.C., 
and  J.  Yc  J^ttUar.  S^.C.         ,,        a  /  /  jp 

BROATOH  V.  JEKKINS  (antey  p.  121). 
Frattdulent  Misrepresentation — New  TriaL     New 
trial  granted,  on  the  ground  that  a  verdict 
was  not  supported  by  evidence. 
Tills  case  was  tried  on  the  18th  and  19th  De- 
cember last,    before   Lord   Barcaple  and  a  jury, 
under  the  following  issue,  viz.  :  — 
**  Whether   the    defender,    David    Jenkins,    by 
fraudulent  misrepresentation  as  to  the  number 
and  extent  of  the  accounts,  and  amount  of 
the  balance,  claimed   b^  him  from  the  de- 
fender, James  Rankine,  induced  the  pursuer 
to  become  a  party  to  the  minute  of  reference 
No.  29  of  process  as  cautioner  for  the  said 
James  Kankine  ?*' 
The  jury,  by  a  majority  of  9  to  3,  found  for  the 
pursuer. 

BCRNET,  for  the  defender,  moved  for  &  rule, 
which  was  granted. 

Macdonald,  for  the  pursuer,  showed  cause. 
Pattison  replied. 

The  Gourt  (Lord  Deas  dissenting)  made  the  rule 
absolute,  on  condition  of  the  defender  paying  the 
expenses  of  the  first  trial.  The  majority  were  of 
opinion  that,  assuming  every  word  of  the  pursuer's 
testimony,  it  did  not  establish  what  he  haid  under- 
taken to  prove.  .  There  was  therefore  no  evidence 
to  support  the  verdict. 
Agent  for  Pursuer — Robert  Johnston. 
Agent  for  Defender — James  SomerviUe,  S.8.G. 


Friday,  March  15. 
FIRST    DIVISION. 

COLVIN  V,  DIXON. 

Btparation — Breach  of  Contract^ Unilateral  Ohli- 

gation—Iron  Warrant— Master  and  Servant — 

Usage—Relevanof.     An  action  of  damages  for 

non-implement  ot  an  obligation  to  deliver  iron 

f  ranted  by  the  manager  of  an  ironmaster  for 
is  employer,  dismissed  as  irrelevant,  in  re- 
spect— (1)  the  record  did  not  exclude  the  pos- 
sibility of  the  obUgation  being  gratuitous; 
(2)  it  did  not  contain  any  averment  that  the 
manager  had  any  authority  to  bind  his  em- 
ployer in  a  gratuitous  obhgatioii,  which  he 
could  not  do  without  special  authority  or 
usaee,  which  in  this  case  was  not  averred 
with  sufficient  specification;  (3)  it  aid  not 
aver  any  contract  Ijetwixt  the  pursuer  and 
defenders  of  which  the  obligation  was  execu- 
torial ;  and  (4)  it  did  not  aver  delivery  of  the 
obligation  by  the  defenders  to  the  pursuer, 
and  did  not  specify  the  character  in  which 
tie  pursuer  sued  upon  it. 
This  is  an  action  at  the  instance  of  William 
Golvin,  iron  merchant  in  Glasgow,  against  the 
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firm  of  William  Dixon,  ironmasters  there.  The 
pursuer  concludes  for  £3500  of  damages  for  breach 
of  contract.  The  action  is  baaed  on  the  following 
averments  : — 

"  7.  On  16th  May  1866,  the  paratier  purchased 
from  Campbell  Brothers,  iron  orokers,  Glasgow, 
1000  tons  Oalder  or  Govan  pig  iron,  f.o.b.,  in 
Glasgow,  at  53s.  6d.  per  ton.  The  terms  were 
cash  on  the  day  of  fole  aeaiiist  makers'  orders  to 
deliver.  In  implement  of  this  contract  the  pux^ 
suer  on  the  same  day  paid  Campbell  Brothers 
£2675,  being  the  price  of  said  iron,  and  he  re- 
ceived from  them  in  ezdhimge^  and  in  the  ordinary 
course  of  business,  a  certificate  or  obligation 
cranted  by  the  defenders,  and  their  firm  of  Wil- 
Uam  Dixon,  in  the  following  terms. — 'Glasgow, 
May  16,  1866.— I  hold  to  the  credit  of  WilMam 
Colvin,  Esq.,  one  thousand  tons  pt£|  iron,  mixed 
numbers,  Calder  or  Govan  brands^  in  my  option, 
and  will  deliver  the  same  on  demand.— Fcr  WiL' 
LiAM  Dixon,  John  Campbell.' 

'*  8.  By  this  certificate  or  obligation  the  defenders 
and  their  firm  of  William  Dixon,  acknowledged  that 
thev  held  and  became  bound  to  keep,  for  behoof  of 
and  at  the  order  of  the  pursuer,  1000  tons  of  pig 
iron,  mixed  numbers,  Calder  or  Govan  brands. 
The  acknowledgment  or  obligation  is  signed  for 
the  defenders  and  their  said  firm  by  John  Camp- 
bell, who  was  the  manager  employed  by  the  de- 
fenders to  conduct  in  Glasgow  the  pig  iroci  de- 
partment of  their  business,  and  he  was  authorised 
by  the  defenders  to  grant  such  certificates  or  obli- 
gations. The  said  John  Campbell  had  for  a  period 
of  about  l^rty  years,  in  the  ordinary  courseoi  busi- 
ness, and  as  acting  for  the  defenders,  been  in  the 
habit  of  granting  such  certificates  or  obligations, 
whidi  were  alwavs  duly  implemented  by  the  de- 
fenders. Full  value  was  given  by  the  pursuer  for 
the  certificate  or  obligation  above  set  forth,  and  in 
virtue  thereof  the  defenders  became  bound  to  de- 
liver to  the  pursuer  1000  tons  of  iron  as  therein 
mentioned. 

"9.  The  defenders,  prior  to  the  date  of  the  said 
certifioate  and  obligation,  did  not  themselves  take 
any  active  part  in  the  management  of  the  com- 
merdal  business  of  their  said  company.  The  said 
John  Campbell  was  exclusively  entrusted  with  the 
commercial  department  of  the  pig  iron  business. 
He  was  in  use  to  grant  obligations  to  the  trade  for 
delivery  of  pig  iron  of  the  nature  above-mentioned 
in  name  of  tiie  company  firm,  and  sioned  by  him 
on  behalf  of  the  company.  He  had  tne  authority 
of  the  defenders  to  grant  such  obUgations,  and  he 
was  the  only  person  known  to  the  trade  as  seUing 
Dixon's  pig  iron.  The  obligations  of  the  said 
nature  granted  by  the  said  company  or  firm  were 
invariably  signed  by  Mr  Campbell  for  the  firm, 
and  the  trade,  as  the  defenders  well  knew,  i^i 
and  recognised  them  as  the  obligations  of  the  de- 
fenders.   They  were  always  regularly  fulfilled. 

'*  10.  In  accordance  with  usuiil  practice,  the  pur- 
suer, on  receiving  the  said  certificate  or  obligation, 
endorsed  it  in  the  following  terms : — '  Please  place 
to  credit  of  my  stock-account.  P.  pro  'Wiuaax 
Colvin,  J.  S.  Stevenson,'  and  transmitted  it  to 
the  defenders,  and  to  their  firm  of  William  Dixon, 
with  a  letter  in  the  following  terms  : — '  William 
Dixon,  Esq.— Glasgow,  16th  May  1866.— Dear 
Sir, — Please  receive  to  credit  of  my  stock-account 
your  engagements  for  1000  tons,  mixed  numbers, 
"Calder  or  Govan  pig  iron. — I  am,  dear  Sir^  yours 
truly,  P.  p.  William  Colvin,  James  S.  Steven- 
son. D.  667.  600  tons  No.  1,  400  tons  No.  3.' 
The  defenders  received  the  said  obligation  with 
this  letter,  and  retained  the  same. 


*'  II.  The  defenders  recognised  and  homologated 
the  said  certificate  or  obligmon,  and  acknowledged 
their  oblij^on  to  iidpleitieni.  Kot  only  did  the 
defenders  retain  possession  of  the  certificate  or 
obligation  transmitted  to  them  by  the  pursuer,  as 
above-mentioned,  in  order  that  the  pursuer  might 
draw  for  or  grant  delivery-orders  for  the  iron  as  he 
required  it,  but  the  defenders  implemented  certain 
of  the  delivesy-orders  drawn  by  the  pursuer 
aga^  the  said  1000  tons  oonleBiied  ia  tjbersoid 
COTtificate; 

**  12.  The  pursuer  granted  certain  further  orders 
addressed  to  the  d^enders  for  further  deliveries 
to  account  of  the  1000  tons  held  by  them  for  the 
parsuer,  but  these  orders  have  not  been  imple' 
mented;  and  on  18th  May  1866  the  defender 
Walter  Mackenzie  addressed  to  the  poisner  a 
letter  in  the  following  terms  :— *  1  Dixon  Street, 
Glasgow,  18th  May  18i66.— With  reference  to  the 
document  which  lias  been  sent  here  by  you  with 
a  request  that  the  iron  mentioned  therein  shall  be 
delivered,  1  am  now  to  notify  that  tiie  validity  of 
that  document  as  an  obligation  on  Mr  Dixen's 
estate  is  not  allowed,  and  that  I  am  not  author- 
ised to  provide  or  deliver  iron  from  Mr  Dixon's 
works  unless  npon  payment  to  me  of  an  agreed-on 
price. — I  am,  Sir,  your  most  obedient  servant, 
WALTER  Mackenzie.  WiUiam  Colvin,  Esq.,  64 
St  Vincent  Street.'" 

lite  defenders  pleaded  that  the  action  was  irre- 
levant. They  also  averred  : — **  2.  The  counting- 
house  department  of  the  defenders'  business  is 
conducted  in  offices  situated  in  Dixon  Street, 
Glasgow.  John  Campbell,  up  till  18th  May  1866, 
had  charge  of  the  books  of  the  said  business,  and 
was  the  managing  counting-house  clerk  and  sales- 
man. On  said  18th  May  he  was  dismissed  by  the 
defenders  from  their  service. 

'*  3.  The  writing,  dated  16th  May  1866,  founded 
on  by  the  pursuer,  was  not  granted  in  pursoanoe 
or  in  consequence  of  any  contract  of  sale,  or  other 
contract  or  transaction  between  the  pursuer  Mid 
defenders,  or  between  the  defenders  and  any  other 
party,  but  was  gratuitously  and  fraudulentiv 
signed  and  given  by  the  foresaid  John  Campbell 
to  his  sons,  who  composed  the  firm  of  Campbell 
Brothers,  and  was  fraudulently  received  by  them. 
The  defenders  were  not  thesi  neeoesoed  of  any 
iron  belonging  to  Campbell  Brota^rs  cft  the  pur- 
suer, nor  were  they  under  any  contract  or  obuga- 
tion  to  transfer  or  deliver  iron  to  Campbell 
Brothers  or  the  pursuer.  The  writing  in  question 
was  not  granted  Dy  John  Campbell  in  the  course 
of  his  duty  or  employment  as  the  defendcn'  aet- 
vant,  or  in  the  oourse  of  anj^  transaction  made  by 
him  on  their  account,  or  m  the  oourse  of  their 
business.  The  defenders  believe  and  aver  that  it 
was  a  fraudulent  device  between  the  said  John 
Campbell  and  Campbell  Brothers  (whoee  partners 
were  hia  sons),  with  a  view  to  enable  the  latter  to 
raise  money  by  entering  into  a  coatract  te  sell  or 
get  advances  on  iron  which  they  did  not  posseas, 
and  to  which  they  had  no  right.  The  said  John 
Campbell  had  no  authority  gratuitously  to  give 
away  the  defenders'  iron,  or  mtuitously  to  ff[>Bt 
an  obligation,  binding  the  defenders  to  driver 
iron  to  a  party  who  hM.  no  contract  or  transaotion 
with  them  for  the  delivei^  of  iron,  and  to  whom 
they  were  under  no  obligation  to  deliver  iron." 

In  regard  to  the  alleged  partial  implement  of 
the  contract  founded  on,  the  defenders  stated  that 
this  was  done  by  Campbell  without  authority. 

The  pursuer  proposed  the  following  issue  : — 
**  Whether,  by  the  document  No.  11  of  process, 
dated  16th  May  1866,  th^  defenders,  through 
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John  Campbell,  their  manager  or  salesman, 
midertook  to  deliver  to  the  pursuer  on  de- 
mand 1000  tons  pig  iron,  mixed  numbers, 
Oalder  or  Govan  brand  ;  and,  whether,  in 
breach  of  said  obligation,  the  defenders  failed 
to  deliver  to  the  pursuer,  or  his  order,  798i| 
tons  of  iron,  or  thereby,  bein^  the  balance  of 
the  said  1000  tons,  to  theloss,  injury,  and 
damage  of  the  pursuer  ? 

"  Damages  laid  at  £3500  sterling." 

The  Lord  Ordinary  (Barcaple)  reported  the  case 
with  the  following 

**Note. — The  defenders  maintain  that  the  pur- 
suer has  not  set  forth  a  relevant  case  to  entitle 
him  to  an  issue.  The  ground  of  this  contention 
is,  that  the  facts  averred  by  the  pursuer  do  not 
infer  liability  by  the  defenders  to  implement  the 
obligation  for  breach  of  which  damages  are  claimed. 

"  They  object  to  the  relevancy  of  the  pursuer's 
case,  that  it  is  not  alleged  that  there  was  a  con- 
tract of  sale  of  iron  by  them,  of  which  contract 
the  document  in  question  is  executorial,  or  that 
there  was  any  other  onerous  consideration  for 
which  the  document  was  granted ;  and  they  con- 
tend that,  in  the  absence  of  such  contract  or  con- 
sideration, the  document  not  being  signed  by  the 
defenders  or  their  firm,  but  by  Campbell,  their 
servant,  it  cannot  bind  tiiem. 

"The  pursuer  expressly  avers  that  Campbell 
had  the  authority  of  the  defenders  to  grant  such 
obligations,  and  that  he  had  been  in  the  habit  of 
doing  so,  in  the  ordinary  course  of  business,  for 
about  tlurtv  years.  There  are  also  averments, 
perhaps  stiU  more  important  to  the  present  ques- 
tion, that  institorial  powers  of  a  very  general  and 
ample  kind  were  vested  in  Campbell  as  managing 
a  part  of  the  defenders'  business.  But,  in  the 
absence  of  any  further  averment,  it  must  be  held 
that  the  pnrsuer  does  not  undertake  to  establish 
the  existence  of  any  onerous  contract  or  considera- 
tion out  of  which  the  obligation  signed  by  Camp- 
bell aroee.  That  document  does  not  purport  to 
constitute  or  cany  out  a  sale,  and  it  makes  no 
reference  to  any  contract  or  consideration  in  re- 
spect of  -which  it  was  granted.  For  anything 
tnat  appears  on  its  face,  it  may  have  been  a  per- 
fectly gratuitous  undertaking.  As  the  pursuer 
does  n<%  make  any  opposite  averment,  he  seems  to 
rest  his  case  upon  the  document  itself  as  binding 
the  defenders,  notwithstanding  its  being  signed 
gratuitously — ^that  is,  fraudulently — by  Campoell, 
as  their  servant ;  and  the  argument  proceeded  on 
that  footing. 

"Kone  of  the  pursuer's  statements  amount  to 
an  averment  of  usage  of  trade  in  regard  to  such 
documents.  It  is  stated  that  Campbell  had 
authority  from  the  defenders  to  grant  tnem — ^that 
he  had  long  done  so  in  the  ordinary  course  of 
business — and  that  they  had  been  always  duly 
implemented  by  the  defenders.  These  averments 
have  all  relation  to  the  conduct  of  the  defenders' 
business,  not  to  any  general  usage  of  trade  in 
regard  to  such  documents.  But  it  is  sufficiently 
set  forth  that  Campbell  had  full  powers  to  act  for 
the  defenders  in  selling  their  pig  iron,  and  espe- 
cially to  grant  documents  of  the  kind  founded  on. 
The  Lord  Ordinary  understands  the  averments  to 
mean  that  Campjbell  had  authority  to  grant  such 
obligations  for  iron  sold  by  him,  not  that  he  was 
authorised  to  fi;rant  gratuitous  obligations  for 
delivery  of  the  <kfenders'  iron. 

"  The  Lord  Ordinary  is  of  opinion  th^it  the  pur- 
ser's case,  as  thus  put  by  himself,  is  not  relevant. 
Ilie  institorial  power  vested  in  Campbell,  though 
ample  and  including  authority  to  grant  such  obli- 


'  gations  in  the  exercise  of  that  power,  was  neces- 
sarily limited  by  the  nature  of  his  employment. 
That  was,  according  to  the  pursuer's  statement 
(Cond.  9),  the  exclusive  management  of  the  '  com- 
mercial department'  of  the  defenders'  pi^  iron 
business,  he  bein^  '  the  only  person  known  in  the 
trade  as  selling  Dixon's  pig  iron.'  Whoever  dealt 
with  him  in  that  capacily  was  bound  to  know  that 
he  could  only  transact  for  the  sale  of  his  employers' 
iron,  and  bmd  them  to  deliver  iron  which  had 
been  sold ;  and  that  whatever  obligations  for  the 
delivery  of  iron  he  had  been  in  use  to  grant,  and 
the  defenders  to  implement,  were  of  that  descrip- 
tion. 

*'  The  peculiarity  of  the  case  is,  that  the  pursuer 
did  not  deal  directly  with  either  Campbell  or  the 
defenders,  while  he  is  the  direct  creditor  in  the 
obligation.  If  he  had  been  merely  the  assignee  of 
Campbell  Brothers,  as  the  original  obligees  in  a 
similar  document,  he  would  have  been  exposed  to 
the  defences  competent  against  his  cedents  as  par- 
ties to  Campbell's  fraud.  That  ground  of  defence 
does  not  exist  in  the  present  case.  But,  in  the 
shape  which  the  transaction  was  made  to  take,  the 
Lora  Ordinary  thinks  that  it  was  incumbent  upon 
the  pursuer,  as  the  party  to  whom  the  obligation 
bore  to  be  undertaken,  to  satisfy  himself  tnat  it 
was  within  the  powers  which  he  was  entitled  to 
rely  upon  as  being  vested  in  Campbell.  He  saw 
upon  the  face  of  the  document  tnat  it  was  not 
signed  by  the  defenders,  but  only  by  their  servant, 
and  that  it  did  not  refer  to  any  onerous  cause  foi- 
which  it  was  granted  ;  and  he  knew  that,  as  far 
as  he,  the  obligee,  was  concerned,  no  such  cause 
of  granting  existed.  The  Lord  Ordinary  thinks 
that  in  these  circumstances  he  was  not  entitled  to 
assume  that  it  was  granted  in  respect  of  an 
onerous  contract  with  Campbell  Brothers,  from 
whom  he  had  purchased  the  iron. 

"  The  Lord  Ordinary  thinks  that  the  ^neral 
proposition  maintained  by  the  defenders  is  well 
founded — viz.,  that  they  cannot  be  bound  by  a 
gratuitous  and  fraudulent  obligation  to  deliver 
iron,  granted  by  their  servant,  any  more  than 
they  would  be  oound  by  his  having  actually  de- 
livered their  iron  to  a  third  party,  without  any 
consideration.  In  the  one  case  tney  seem  to  he 
entitled  to  refuse  performance,  just  as  in  the 
other  the^r  would  be  entitled  to  recover  the  stolen 
property,  into  whosesoever  hands  it  might  have 
passed.  The  Lord  Ordinary  thinks  that  this  is 
a  correct  view  of  the  law  generally  applicable 
to  such  a  case ;  and  it  does  not  appear  to  him 
that  there  is  anything  to  prevent  its  application 
in  the  nature  of  the  document  in  question,  or  in 
the  position  of  Campbell  as  it  is  set  forth  by  the 
pursuer,  or,  lastly,  in  the  circumstance  that  the 
pursuer  is  himself  the  direct  obligee. 

'*  Reference  was  made  to  the  cases  of  Grant  v, 
Norway,  10  C.  B.  665,  20th  February  1851 ;  Hub- 
bersty  v.  Ward,  8  Exch.  Cases,  330,  26th  January 
1853 ;  and  Coleman  p.  Riches,  16  C.  B.  104,  2d 
May  1855.  **E.  F.  M." 

Clark  and  Gifford,  for  the  pursuer,  argued  : — 
1.  This  action  is  laid  upon  the  defeuders  obliga- 
tion, which  they  are  bound  to  implement.  There 
was,  in  reality,  no  contract  betwixt  the  pursuer 
and  defenders,  but  it  is  explained  in  Cond.  7  how 
the  obligation  came  to  be  onerously  held  by  the 

Eursuer.  Under  the  old  practice,  the  order  would 
ave  been  endorsed  by  Campbell  Brothers,  but 
since  the  decision  in  Bovill  v.  Dixon,  3  Macq.  1, 
ne^tivinjB;'the  negotiability  of  these  documents, 
the  practice  has  been,  to  get  them  direct  from  the 
maker.     Campbell  was  the  person  who  invariably 
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granted  these  documents  for  the  defenders.  The 
Lord  Ordinary  has  erred  in  assuming  the  de- 
fenders' statement  without  any  admission  CFf  it  by 
the  pursuer.  It  is  stated  by  the  defenders  ^  that 
Campbell  got  no  price  for  the  iron,  but  that  is  no 
part  of  the  pursuer's  statement.  It  was  not  neces- 
sary that  the  pursuer  should  allege  a  contract 
betwixt  him  and  the  defenders  when  he  had  their 
direct  obligation  granted  in  re  mercatoria.  This  is 
a  liquid  document.  Ko  doubt  it  is  not  transfer- 
able like  a  bill  of  exchan^  but  in  a  question 
betwixt  the  receiver  and  the  granter,  there  is  no 
distinction  betwixt  the  two.  There  may  be  a 
different  presumption  of  value,  but  that  makes  no 
difference,  for  the  granter  is  bound  to  implement 
it,  though  gratuitous.  It  is  for  the  defenders  to 
allege  and  prove  some  relevant  ground  on  which 
th^  are  not  bound  to  implement  the  oblig^cm. 

2.  Even  although  Campbell  Brothers  eot  this  iron 
gratuitously,  uie  pursuer  has  a  retevant  case. 
The  obligation  was  granted  directly  to  the  pursuer 
in  the  usual  course  of  the  defenders'  trade.  The 
pursuer  paid  money  to  Campbell  Brothers,  and 
was  told  that  Dixon  had  the  iron  which  was  sold. 
The  pursuer  then  went  to  Campbell  and  found 
that  that  was  so.  If  he  had  gone  to  anv  one  else 
he  would  have  been  referrsd  to  CampWl,  who 
managed  the  whole  business.  If  Campbell  told  a 
falsehood,  is  that  not  to  bind  the  defenders  who 
put  him  there?  The  cases  cited  by  the  Lord 
Ordinary  do  not  apply.  They  were  cases  of  ship- 
masters, who  possess  only  a  limited  power  as 
agents.  But  Campbell  had  the  whole  chaise  of 
the  business.  He  may  commit  a  breach  of  duty, 
but  with  that  third  parties  have  no  concern.  If 
the  iron  had  been  delivered,  it  could  not  have  been 
followed  and  reclaimed  hy  the  defenders.  A 
factor  with  power  to  sell,  but  none  to  pledge,  may 
pledge  his  principal's  property.  If  he  does  so  for 
his  own  benefit,  that  is  a  fraud,  but  yet  the  owner 
cannot  reclaim  it  from  the  pledgee.  1  Bell's 
Com.,  483. 

Young  and  Thomson,  for  the  defenders,  replied 
— There  is  here  no  contract  betwixt  the  pursuer 
and  defenders,  or  anv  averment  that  Campbell 
had  any  authority  to  deliver  iron,  or  grant  orders 
for  its  delivery,  which  had  not  been  tne  subject  of 
a  previous  Contract  of  sale.  It  is  just  because  the 
document  founded  on  has  not  the  privileges  of  a 
bill  that  the  pursuer  was  bound  to  go  a  step 
.  further  than  the  mere  possession  of  the  document. 
If  it  is  signed  by  a  servant,  he  must  aver  autho- 
rity. A  master  is  not  liable  for  acts  of  his  servant 
beyond  the  scope  of  his  employment.  Smith's 
Merc.  Law,  7th  edition,  p.  125.  If  Campbell 
delivered  iron,  or  granted  an  order  to  a  person 
with  whom  his  employers  had  no  contract,  he 
acted  beyond  his  powers,  and  the  iron,  if  delivered, 
could  be  reclaimed.  The  action  is  therefore  irrele- 
vant. 

The  following  other  authorities  were  cited : — 
Kingsford  v.  Merry,  1  H.  and  N.  503  ;  Ersk.,  3, 

3,  39;  Galloways.  Grant,  19  D.  865;  Orr  and 
Barber  v.  Union  Bank,  1  Macq.  513. 

At  advising. 

Lord  CuRRiEHTLL — I  have  had  great  anxiety  in 
dealing  with  this  case.  It  involves  questions  of 
vast  importance  in  commercial  law,  which  fairly 
arise  under  the  statements  of  parties  in  this  re- 
cord, and  I  think  they  will  require  the  very 
serious  consideration  of  the  Court.  The  action,  as 
stated  in  the  summons,  is  an  action  for  payment 
of  £3500,  stated  as  bemg  the  amount  of  loss  and 
damage  sustained  by  the  pursuer  by  and  through 
the  defenders'  breach  of   contract  and  wrongml 


failure  fuUy  to  implement  and  perform  the  defen- 
ders' contract  ana  obli^ktion  for  the  delivery  of 
iron  contained  in  the  defenders'  certificate,  order, 
or  obligation,  dated  16th  May  1866.  That  is  an 
action  of  damages  against  the  defenders^  who 
exist  as  a  company,  although  they  appear  here 
under  the  name  of  an  indivicraal,  for  breach  of  con- 
tract. Now,  what  we  have  to  do  is  to  examine 
this  record*  in  order  to  ascertain  what  the  contract 
so  foimded  upon  consists  of.  I  have  endeavoured 
to  analyse  the  record  with  the  view  of  determiu' 
mz  that  question,  and  I  shall  state  to  your  Lord- 
ships shortly  what  the  result  of  that  analyaia  has 
been.  The  first  six  articles  of  the  condescendence 
consist  of  a  statement  of  who  the  defenders  are,  and 
how  they  come  to  appear  here  in  the  name  of  an  in- 
dividual, though  they  really  consist  of  a  number  of 
partners.  That  has  nothing  to  do  with  the  merits 
of  the  action.  The  first  statement  upon  the  merits 
of  ^e  claim  is  in  the  seventh  article,  and  it  is — 
[Reads].  There  is  there  set  forth  a  contract  of  sale; 
but  it  is  not  alleged  that  the  defenders  were  parties 
to  that  contract  in  any  form.  They  were  not  one  of 
the  contracting  parties.  It  was  a  contract  of  sale 
of  iron  between  the  pursuer  of  the  action  and 
Campbell  Brothers.  Therefore  that  is  not  the 
contract  which  is  libelled  upon,  and  which  the  de- 
fenders are  said  to  have  broken,  because  they  are 
not  parties  to  it.  But  the  article  proceeds  : — **  In 
implement  of  this  contract,^'  Ac. — [Reads].  Now, 
it  IS  not  alleged  that  the  defenders  and  the  pur- 
suer were  parties  to  this  contract.  The  pursuer 
calls  it  a  contract,  but  it  is  not  alleged  that  any 
contract  took  place  between  the  pursuer  and  de- 
fenders. He  says  the  parties  were  not  the  de- 
fenders, but  third  parties,  so  that  whatever  the 
effect  of  the  document  may  be,  we  have  not  the 
pursuer  and  the  defenders  brought  tocher  as 
contracting  parties.  But  the  contract  is  said  to 
be  contained  in  this  obligation,  which  is  the  one 
libelled  upon,  and  referred  to  in  the  conclusion  of 
the  action,  and  the  breach  of  which  is  made  the 
foundation  of  the  claim  for  damages.  That  re- 
quires us  to  consider  the  nature  ana  legal  charac- 
ter of  this  document ;  and,  in  the  first  place,  I  am 
very  clear  as  to  what  it  is  not.  It  may  be  a  docu- 
ment inre  mercatoria,  and  might  not  rec^uire,  in  that 
aspect  of  it,  to  be  authenticated  ;  but  it  is  not  one 
of  the  documents  recognised  in  tiie  merchant  law. 
It  is  not  a  bill  of  exchange,  or  a  promissory  note,  or 
bill  of  lading,  or  even  an  lOU.  All  these,  except 
bills'  of  lading,  are  documents  that  must  relate  to 
cash  ;  and  any  document  of  this  kind  relating  to 
the  ipsa  corpora  of  moveables  or  goods  is  not  on9 
of  these  privileged  documents.  That  was  a  matter 
early  decided  mer  the  law  of  Scotland  came  to 
any  defl;ree  of  maturity.  In  the  years  1713  and 
1715,  the  legal  character  of  such  documents  had  to 
be  very  seriously  considered  by  the  Court,  and  it 
was  decided,  and  the  decision  has  never  been 
doubted  since,  that  such  documents  do  not  possess 
the  character  or  the  privileges  of  bills  of  exchange. 
I  allude  to  the  two  cases  of  Leslie,  16th  December 
1713,  and  Douglas,  18th  Feb.  1715,  the  reporto  of 
whidi  are  to  be  found  in  the  Dictionary,  p.  1397. 
Therefore,  in  any  question  as  to  the  effect  of  snc^ 
documents,  they  are  to  be  dealt  with  according  to 
the  ordinary  principles  of  law  relating  to  the  writ- 
ings of  paities,  and  how  far  writings  of  parties 
form  contracts  between  the  parties  cannot  oe  de- 
cided by  reference  to  those  principles  of  mer- 
cantile law  which  are  applicable  to  privileged 
documents.  The  next  remark  I  make  upon 
this  statement  in  the  record  is  that  the  pursuer 
does  not  state  that  this  document  vras  delivered 
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to  )iim  by  the  defenders.     Had  he  said  nothing 
aboat  the  mode  in  which  he  got  it,  or  the  party 
from  whom  he  got  it,  there  mi^ht  have  been  a 
presomption,  from  his  having  it  in  his  own  hands, 
thst  he  got  it  from  the  granters ;  but  he  himself 
states  on  the  record  that  the  parties  from  whom 
he  received  it  were  not  the  defenders,  bat  Camp- 
bell Brothers,  with  whom  he  had  beien  entering 
into  a  different  contract  of  sale  of  iron  to  which  I  - 
have  already  referred.      Therefore,   there  is  no 
itstement  that  it  was  delivered  by  the  defenders 
to  him  or  to  any  party.     There  is  another  defect 
in  the  statements  on  record — that  they  don't  allege 
that  Campbell  Brothers,  from  whom  he  received 
it,  were  authorised  by  the  defenders  to  deliver  it 
to  him.     There  is  no  statement  to  that  effect. 
Upon  this  record  we  are  left  in  total  ignorance  of 
how  Campbell  Brothers  got  hold  of  this  document. 
Bat  it  was  only  from  Campbell  Brothers,  third 
parties  altogether,  that  the  delivery  which  the 
pursner  alleges  was  made  to  him.     Then  the  docu- 
ment on  the  face  of  it  bears  to  be  signed  not  by 
the  defenders,  but  for  them  by  a  person  named 
John  Campbell.     In  this  article  at  least  there  is 
no  statement  of  any  authority  having  been  given 
by  the  defenders  to  John  Campbell  to  sign  that 
document.     Therefore,  so  far  as  the  7th  article  of 
the  condescendence  is  concerned,  I  see  nothing  to 
bring  the  pursuer  and  the  defenders  toother  in 
the  cbanM^r  of  parties  contracting  with   each 
other.    But  then  we  come  to  the  next  article,  and 
it  begins  by  reciting  the  terms  of  the  doctlment. 
13ien  it  goes  on — "The  acknowledgment  or  obli- 
gation is  signed  for  the  defenders  and  their  said 
inn  by  John  Campbell,  who  was  the  manager 
employed  by  the  d^enders  to  conduct  in  Glasgow 
the  pig  iron  department  of  their  business,  and  he 
was  authorisea  b^  the  defenders  to  grant  such 
certificates  or  obljjB;ations."    Kow  this  allegation 
brings  us  to  what  is  the  important  question  m  the 
preient  action.      A  document  is  founded  on,  to 
which  the  defenders  are  said  to  be  parties,  which 
docoment  is   not  signed  by  themselves,   but   is 
ngned  by  a  third  party  for  them.    Now  the  vast 
hnportanoe  of  that  question  is  this — A  very  large 
proportion  of  the  business  of  this  country  is  con- 
ancted  by  traders  of  all  descriptions,  authorising 
factors,  agents,   servants,  and  managers,  to  con- 
tact their  business  and  to  sign  documents  for 
them ;  in  short,  it  is  managed  by  procuration,  and 
the  signatures  of  such  managers  are  binding  upon 
their  constituents,  when  sranted  within  the  exer- 
ose  of  the  functions  whidi  are  entrusted  to  them, 
but  they  are  not  binding  upon  their  constituents 
when  they  are  not  granted  within  their  functions, 
and  when  they  are  not  granted  under  eproress 
anthority.     And  it  comes  to  be  a  very  difficult 
^[oestion,  when  the  authority  is  disputed,  to  settle 
the  bonndaries  within  which  the  signature  of  such 
persons  is  binding  upon  their  constituents,  and 
when  such  third  party  is  guilty  of  fraud.     The 
desalt  often  is,  that  one  of  two  parties,  both  per- 
fectly innocent,  is  to  suffer  by  the  fraud  of  a  tnird 
party;  and  the  question  is,  which  of  these  two 
umooent  parties  is  to  be  the  victim  ?    Now  this 
8th  article  brings  out  a  very  important  question 
of  that  kind.     What  is  the  range  of  the  procura- 
tion which  is  said  to  have  oeen  given  by  the 
defenders  to  John  Campbeu  ?  He  was  the  manager 
"  employed  by  the  defenders  to  conduct  in  Glas- 
gow the  nig  iron  department  of  their  business," 
Md  merely  being  employed  by  them  to  conduct 
the  pis  iron  department  of  their  business  in  Glas- 
gow does  not,  in  my  opinion,  necessarily  impl^ 
that  he  was  authorised  to  grant  documents  of  this 


description  to  persons  who  had  no  contract  with 
him  in  that  capaci^,  or  with  his  constituents, 
because  the  pursuer  himself  is  the  party  in  whose 
name  this  document  is  granted,  ana  he  well  knew 
whether  or  not  he  had  any  such  contract  with  the 
defenders.  He  does  not  allege  that  he  ever  had« 
and  therefore  this  is  a  dooument  granted  in  the 
name  of  a  party  who  had  had  no  transaction  with 
Campbell's  constituents.  Therefore,  the  mero  cir- 
cumstance of  Campbell  being  the  manager  of  the 
pig  iron  department  of  the  defenders  could  not 
necessarilv  be  made  the  ground  of  a  belief  on  the 
part  of  tne  pursuer  that  Campbell,  under  that 
management,  was  entitied  to  grant  such  acknow- 
ledgments to  parties  who  had  no  contract  with  the 
defenders,  who  had  bought  no  iron  from  them,  and 
who  had  no  intercourse  whatever  with  them  upon 
the  matter.  But  then  it  proceeds  to  say  that 
Campbell  was  authorised  by  the  pursuer  to  grant 
*'such  certificates  and  obligations."  Now.  if  this 
all^ation  meant  this — ^that  there  had  been  a 
usage  on  the  part  of  Campbell  to  Arrant  certificates 
of  this  kind  to  persons  who  had  no  transactions 
with  his  employers,  and  that  they  had  uniformly 
implementea  such  documents  wnen  they  were 
presented  to  them,  I  dou*t  say  whether  that 
would  be  relevant  or  not.  But  that  is  not  said  here. 
I  think  there  is  a  vagueness — said  to  have  been  a 
studied  vagueness  ;  but  I  don't  care  whether  it  is 
studied  or  not,  there  is  a  vagueness,  and  I  don't 
believe  it  was  meant  to  represent  transactions  of 
that  kind.  In  all  cases  where  a  party  is  attempted 
to  be  made  liable  for  documents  granted  by  his 
manager  or  procurator  out  of  the  natural  course 
of  the  business,  on  the  ground  that  there  has  been 
a  usage  on  the  part  of  the  manager  to  grant  such 
documents,  ana  that  the  partvhas  homologated 
that  by  implementing  them,  the  record  must  be 
most  specific  upon  that  snbject.  I  think  it  must 
be  specific,  in  the  first  place,  that  the  Court  may 
be  Quite  clear  as  to  what  kind  of  case  they  are 
dealing  with  ;  and  I  think  it  is  also  indispensable 
in  order  that  the  principal  may  be  able  to  meet 
the  party  at  a  trial,  and  to  Know  what  the  in- 
stances were  on  which  the  usage  is  founded.  Sup- 
pose this  case  went  to  trial,  how  could  the  de- 
lenders  meet  the  pursuer  as  to  the  instances  upon 
which  he  intended  to  found  his  plea  of  such 
usi^  T  It  is  quite  clear  that  very  distinct  specifi- 
cation is  essential  to  a  record  where  liability  is  at- 
tempted to  be  created  upon  such  grounds.  I  see 
that  this  matter  engi^ed,  the  attention  of  the 
Second  Division  of  the  Court,  in  the  case  of  Swin- 
burne, 13th  June  1856,  18  B.  1025.  That  case 
differed  in  its  history  altogether  from  this  ;  but  one 
of  the  questions  which  arose  was  exactiy  tliat  with 
which  I  am  now  dealing— namely,  how  far  agents, 
when  they  were  out  of  the  strict  ranse  of  their 
agency,  and  had  put  their  names  on  oills  on  be- 
half of  their  constituents,  bound  their  constitu- 
ents bv  such  documents.  Allegations  were  made 
that  tnough  the  documents  were  not  granted 
within  the  bounds  of  the  agency,  yet  it  had  been 
the  usage  for  the  t^ents  to  grant  su(di  documents, 
which  were  recosnued  by  their  constituents.  But 
the  Court  held  that  tiie  allegations  were  not 
sufficientiy  specific,  and  that  it  would  be  neces- 
sary not  only  to  make  the  allegations  more  specific, 
but  also  to  ffive  instances  of  cases  in  which  the 
constituents  had  recognised  such  documents,  and 
as  that  was  not  done  the  action  was  dismissed. 
Now,  I  think  that  the  present  case  should  be  dealt 
with  exactiy  in  the  same  maimer.  I  don't  say 
that  tiie  pursuer  may  not  state  a  case  which 
may  infer  liabihty ;  but  I  think  he  has  failed  to 
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do  ao  in  the  present  record,  and  therefore,  in  my 
opinion,  this  case  should  be  disposed  of  by  the 
action  being  dismissed.  That,  as  I  nnderstand  it, 
will  not  prevent  the  pursuer  from  bringing  an- 
other action  with  more  specific  statements  if  he 
thinks  that  the  facts  of  the  case  warrant  him  in 
doing  so. 

Lord  DkAS — There  are  some  questions  which 
have  been  suegested  in  the  course  of  the  argument 
in  this  case  which,  if  it  were  necessary  to  decide 
them,  might  be  attended  with  very  considerable 
difficulty.  I  don't  think  it  is'  necessary  in  this 
case  to  give  any  opinion  as  to  the  validity  or  in- 
validity of  the  document  which  is  here  founded 
upon,  supposing  that  it  be  an  obligation  by  the 
defenders  Dixon  &  Co.  Nor  is  it  necessary  to  rive 
any  opinion  as  to  whether  this  document  could  be 
carried  by  indorsation  from  one  partv  to  another. 
The  document  is  certainly  not  a  bill,  nor  a  pro- 
missory-note, nor  a  bill  of  lading,  nor  even  an 
I  0  17.  I  had  occasion,  in  a  case  before  the  case 
of  BoviU  and  Dixon,  to  state  the  doubts  and 
difficulties  which  I  had  in  regard  to  such  docu- 
ments, and  these  were  confirmed  to  a  certain 
extent  by  the  judgment  of  the  House  of  Lords  in 
the  case  of  Bovill  and  Dixon.  But  I  don't  think 
it  necessary  to  enter  into  any  (question  of  that 
kind,  because,  assuming  all  that  m  favour  of  the 
pursuer,  there  still,  to  my  mind,  remains  a  fatal 
objection  against  the  relevancy  of  this  action. 
Jonn  Campbell  is  said  to  have  been  the  manager 
of  the  defender's  iron  business;  he  was  their 
salesman.  The  allegation  is,  and  the  averment 
may  mean  something  broader,  that  he  was  the 
manacer.  But  I  don't  find  it  averred  in  this 
record  that,  either  as  such  manager,  or  in  any  other 
capacity,  he  had  any  express  authority  to  bind 
the  defenders,  Dixon  &  Co.,  in  any  gratuitous 
obligations  ;  and  I  don't  find  any  averment  on  this 
record  that  he  was  in  use  to  bind  the  defenders, 
Dixon  &  Co.,  in  gratuitous  obligations,  which 
they  acted  upon  and  implemented,  llie  only 
approach  to  that  is  the  averment  in  repeated 
articles  which  Lord  Curriehill  has  noticed  as  to 
Campbell  being  in  use  to  crant  such  obligations.  I 
cannot  construe  the  worcb  *'  such  obligations,"  to 
mean  that  he  had  been  in  use  to  grant  gratuitous 
obligations  for  the  defenders,  Dixon  &  Oo.^  which 
they  honoured  and  implemented.  If  that  had  been 
the  meaning  of  it,  he  should  have  said  it.  It  is  not 
said  distin(^y,  and  I  don't  think  it  was  meant  to 
be  said  by  the  pursuer  ;  and  I  can  construe  "  such 
oblimtions  "  in  no  other  way  than  obligations  of 
this  Kind — ^this  sort  of  document,  but  not  as  mean- 
ing this  sort  of  document,  to  the  effect  of  binding 
the  defenders  gratuitously,  if  it  is  not  aveired  that 
he  had  any  expess  authority  of  that  kind,  or  any 
implied  authority  of  that  kind.  The  next  thing  to 
attend  to  is  that  there  is  no  averment  in  this  re- 
cord ol  any  onerous  transactions  of  anj  kind  be- 
tween the  pursuer  and  the  defenders,  Dixon  ft  Co. ; 
and,  moreover,  there  is  no  averment  of  any  onerous 
transaction  of  any  kind  between  the  defenders, 
Dixon  &  Co.,  and  Campbell  Brothers.  That  seems 
to  me  to  be  fatal  in  itself.  The  want  of  averment 
that  he  had  jpower  or  authority,  general  or  special, 
to  grant  obligations,  and  the  want  of  an  averment 
that  this  was  onerous  either  as  between  the  de- 
f Aiders  and  the  pursuer,  eras  between  the  pursuer 
and  Campbell  Brothers,  is  to  my  mind  entir^y  fatal 
to  the  action.  It  is  impossible  to  hold  that  when 
K  man  is  appointing  a  salesman,  or  even  a  aene^ 
ral  manager  of  a  peirtienlar  department  of  busi- 
ness, without  express  authority,  he  rives  him  the 
pQtW&t  to  ghre  to  any  of  his  friend   obligatory 


writings,  binding  his  constituent,  on  which  he 
may  go  and  raise  money,  and  for  which  the  con- 
stituent gets  no  consideration  whatever.  To  hold 
that  he  is  entitled  to  give  a^  of  his  friends  a  bill 
of  Ms  employers,  or  an  I  O  U  of  his  employers,  or 
a  document  which  can  be  thrown  into  the  maiket 
andmoney  raised  upon  it^to  rive  that  gratuitously 
for  the  accommodation  of  nis  private  friends, 
would  be  an  extravagant  View  for  which  I  know 
neither  principle  nor  authority.  But  that  is  what 
the  case  comes  to.  No  doubt  there  are  further 
averments,  put  somewhat  more  generally,  that  the 
pursuer  upon  the  same  day  indorsed  the  document 
and  sent  it  to  the  defenders,  desiring  them  to 
place  it  to  his  credit  in  their  stock  account,  and 
that  th^  did  so.  And  that  is  followed  by  aver- 
ments that  the  pursuer  sot  delivery  of  various 
quantities  of  iron  from  the  defenders,  and  that  they 
have  homologated  the  obligation.  That  matter 
about  delivery  and  homologation  is  averred  parti- 
cularly in  Art.  1 1  of  the  record.  In  the  answer  to 
that  article  it  is  fully  explained  by  the  defenders 
that  all  this  was  notning  else  than  the  doing  of 
John  Campbell,  and  to  that  explanation  there  is  no 
answer  made,  and  no  denial  whatever.  And  ac- 
cordingly it  is  not  upon  that  that  the  parsner  now 
proposes  to  take  an  issue.  The  issue  which  is  pro- 
posed is  entirely  upon  the  footing  that  the  whole 
question  between  we  parties  is  uie  authority  of 
John  Campbell  to  grant  that  document,  and 
does  not  proceed  on  tne  footing  of  homolo^|ation 
and  actings.  As  I  read  the  explanation  it  is  not 
attempted  to  be  disputed.  That  beiujg  so,  what 
takes  place  about  these  deliveries?  That  only, 
to  my  mind,  makes  the  case  stronger  against  tne 
relevancy  ;  because  if  it  is  not  averred  that  John 
Campbell  had  authority  to  grant  this  docament 
gratuitously,  he  could  not  mive  authority  to  de- 
liver the  defenders'  iron ;  and  if  he  delivered 
the  defenders'  iron  gratuitously  to  anybody 
whatever,  that  would  be  nothing  else  in  the  eye 
of  the  law  than  theft  of  the  iron.  Observations 
were  made  to  the  effect  that  there  was  a  theft  re- 
garding the  document.  That  may  be  a  different 
matter ;  but  certainly  the  act  of  taking  the  de- 
fenders' iron  without  their  authority  was  theft 
beyond  all  question,  and  that  just  illustrates  the 
extravagance  of  the  supposition  that  he  could 
grant  the  document.  If  ne  could  grant  the  docu- 
ment, he  could  deliver  the  iron ;  but  if  it  be 
theft  to  deliver  the  iron  without  auti^ority,  he 
had  not  power  to  gnmt  the  document  without 
authority.  I  don't  think  it  neoessaiy  to  say  any 
more  about  this  case.  If  1  am  not  right  in  these 
views  there  are  various  important  quertions  about 
the  effect  of  the  document  which  might  arise ; 
but  these  observations  are  quite  sufficient  to  show 
that  the  pursuer  cannot  succeed  in  this  action.  I 
agree  that  we  should  only  dinniss  the  action  ;  but 
I  am  very  clearly  of  opimon  that  tiiero  is  notiiing 
relevant  here. 

Lord  Ardmillak— I  am  very  clearly  of  the  same 
opinion.  I  take  every^in^  that  is  au^^  by  the 
pursuer  as  correct  in  deabng  with  this  matter  of 
relevancy  ;  but  I  can  ti^e  nothing  beyond  what 
his  averments  are  to  support  his  case.  Now,  the 
document  is  unilateral ;  it  does  not  bear  to  be  for 
value  ;  it  does  not  in  terms  relate  to  any  oontract 
or  transaction ;  it  was  not  delivered  to  the  nursner 
by  the  defenders,  or  even  by  John  Campoell ;  it 
rnches^e  pursuer  through  other  hands,  and  it  ii 
not  even  by  the  pursuer  uleged  to  have  been  de- 
livered to  Campbell  Brothers,  llje  pursuer  does 
not  set  forth  any  oontract  whatever  between  the 
defenders  and  himself,  and  his  statements  exclude 
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the  idea  of  soch  a  ccmtract,   and  he  does  not 
allege  any  contract  between  the  defenders  and 
Campbell  Brothers.    He  does  not  even  allege  that 
there  was  a  transaction  of  sale  between  the  de- 
fenders and  Campbell  Brothers,  so  that  he  leaves 
this  unilateral  obligation  to  stand  upon  the  aver- 
ments  that  he  received  it  from  anoiher  party,  he 
having  nd  contract  with  the  defenders,  and  the  de- 
fenders no  contact  with  the  party  from  whom  he 
aays  he  received  it.    Now,  I  think  that  before  we 
proceed  to  consider  the  question  of  the  authority 
of  Campbell  to  mint  tnis  document,  there  are 
very    serious   defects   in  the  pursuer's   case  in 
re^rd  to  the  matter  of  averment  of  contract, 
because    I   cannot   see   that    the    pursuer   has 
averred  enough  here  to  make  even  nis  meaning 
plain  as  to  how  he  came  into  possession  of  this 
document.     But  that  is  not  alL     The  document 
bears  to  be  signed  by  John  Campbell,  and  the 
pursuer  alleges  a  certain  amount  of  authorttv. 
Bat  looking  to  the  nature  of  his  averments,  he 
must  either  tiUege  that  this  document  was  signed 
wkh  reference   to  a   contract,   a^d,   as  he  has 
alleged  no  contract  —  that  averment  he  cannot 
make— he  must  allege  that  this  document,  be- 
ing granted  without  reference  to  a  contract,  was 
mnted  by  a  person  who  had  power  to  grant  it. 
Certainly,  that  would  be  a  very  strildng  aver- 
ment,  but  he  has  not  made   it.      He  has  not 
alleged  that  he  had  power  to  grant  it  gratuitously. 
I  agree  entirely  with  Lord  Curriehill  that  the 
words  "such  certificates  and  obligations  "  cannot  be 
h^d  as  meaning  such  a  certificate  or  obli^tion  as 
this  where  he  does  not  allege  a  contract.    I  think  it 
csa  only  mesn  certificates  or  obligations  in  these 
terms,  and  where  they  might  have  oeen  granted  in 
the  ordinary  course  of  business.     It  would  be  a 
most  extraordinary  averment  that  he  was  in  the 
habit  of  granting  certificates  or  obligations  of  a 
gratnitons  character,  because  if  he  was  not  en- 
titled to  make  a  present  of  his  employers'  iron 
gratnitonsly  to  his  mends,  he  was  as  little  entitled 
to  come  under  an  obligation  to  do  so.     If  the 
giving  of  the  iron  would  have  been  theft— and  I 
affree  with  Lord  Deas  as  to  that— if  he  had  ap- 
pued  to  his  own  purposes  his  masters'  iron  it 
would  have  been  theft,  and  if  so,  then  to  come 
under  an  obligation  to  commit  a  theft  can  be  no 
more  lawful  than  the  commission  of  the  theft ; 
and  so,  if  this  be  a  gratuitous  document,  oblig- 
ing him  to  deliver  iron,  it  cannot  be  one  whit 
more  favourable  than  the  actual  delivery  of  the 
iron  mtuitously   would  have  been ;  and  there- 
fore   I  think  the  pursuer  here,  both  upon  the 
inatter  of  contract  and  upon  the  matter  of  autho- 
rity, has  fallen  short  of  what  the  law  requires  in 
laying  the  foundation  of  a  esse  such  as  is  now 
presented.    At  the  same  time,  it  may  be  that  he 
niay  have  a  case  at  the  back  of  all  this ;  and 
if  so^  he  may  raise  another  action,  and  I  think  it 
is  quite  right  that  we  should  not  assoilzie  the  de- 
fenders, but  that  we  should  dinmss  this  action, 
in  respect  that  the  averments  on  record  are  not 
explicit  eaoof^h  and  definite  enough  to  support 
the  case  as  laid. 

LoBD  Prbsident— This  is  an  action  for  breach 
of  contract,  and  the  contract  libelled  and  alleged 
to  be  broken  is  contained  in  the  document  dated 
16th  Hay  1866.  Now,  that  so-called  contract  is 
an  unilateral  obli^tion,  containing  no  expression 
of  any  consideration  in  respect  of  which  it  was 
granted ;  and  when  the  pursuer  proposes  to  re- 
cover damages  in  respect  of  the  oreach  of  that 
contract,  the  first  question  that  I  put  to  myself  is 
this — ^What  is  his  legal  character  as  givmg  him 


the  title  to  sue  upon  that  contract  ?  And  the  only 
answer  which  he  gives  to  me  on  this  record  is  that 
he  is  the  obligee.  But  he  wiU  not  tell  me  what 
kind  of  an  obfiffation  it  is  that  has  given  him  this 
light ;  he  wifl  not  tell  me  what  character  of 
obligee  is  his  character  and  title  to  sue— whether 
he  is  a  vendee,  or  a  pledgee,  or  a  deposito]>— for 
these,  1  think,  are  almost,  if  not  altogether,  the 
only  characters  in  which  a  person  can  sue  upon 
an  obligation  to  deliver  moveables.  Now,  that 
is  a  very  startling  thing  at  first  sight ;  but  I  think 
it  becomes  still  more  serious  as  regards  the  posi- 
tion of  the  pursuer  when  you  see  what  he  discloses 
as  well  as  when  you  see  what  he  declines  to  dis- 
close. He  has  deoUned  to  tell  me  whether  he  is  a 
vendee,  or  a  pledgee,  or  a  depositor,  or  what  he  is 
under  this  unilateral  obligation  ;  but  he  tells  me 
this,  that  he  did  not  get  it  from  the  obliramt. 
Now  it  is  very  clear  law  that  an  unilateral  obliga- 
tion requires  to  be  delivered  in  order  to  be  bind- 
ing. Was  this  unilateral  obli^tion  ever  deUvered 
to  anybody?  That  is  not  said.  Perhaps  if 
nothing  had  been  said  about  it  on  the  record 
there  mieht  have  been  a  presumption  more  or 
less  valuable  to  the  pursuer,  that  his  possession 
of  it,  as  he  is  the  obligee  in  the  document,  was 
evidence  of  its  being  delivered  to.  him.  But 
then  that  presumption,  whatever  the  worth  of 
it  might  be,  is  entirely  removed  by  his  alleg- 
ing on  the  record  that  it  was  eiven  to  him 
by  Campbell  Brothers  ;  and  he  nas  not  said 
what  was  the  connection  between  Campbell  Bro- 
thers and  Dixon,  or  in  what  way  they  got  it  from 
Dixon.  He  has  done  nothing  to  ne^tive  the  sup- 
position that  they  may  have  found  it,  or  stolen  it, 
or  got  it  as  a  gift.  In  that  state  of  the  record,  I 
confess,  the  conclusion  to  which  I  am  forced  is 
this,  that  if  this  document  had  been  signed  by 
William  Dixon  the  action  would  have  been  irrele- 
Tant ;  and  abstracting  the  question  how  far  there 
is  a  good  averment  of  authority  of  John  Campbell 
to  bind  Dixon,  the  whole  averments  upon  iniidi 
the  action  depends  are  to  be  found  in  the 
seventh  article  of  the  condescendence.  But  then, 
looking  to  the  strange  character  of  the  document, 
and  to  the  manner  in  which  the  pursuer  thinks  fit 
to  introduce  it  to  notice  in  this  seventh  article  of 
the  condescendence,  the  Question  about  Camp- 
bell's authority  becomes  omv  too  serious,  because 
when  he  goes  on  to  say,  in  the  subsequent  articles 
of  his  coiMlescendence,  that  Campbell  had  autho- 
rity to  grant  such  documents,  that  he  was  the 
salesman  of  Dixon's  iron,  and  that  he  waa  in 
the  constant  habit  of  granting  such  documents, 
the  meaning  of  that  plainly  is,  that  he,  as  sales- 
man, was  in  the  habit  of  granting  oblifinrtions  for 
the  delivery  of  the  iron  sold,  aiid  notning  else  ; 
whereas,  such  an  authority  to  grant  obligations 
for  delivery  of  the  iron  sold  would  never  justify 
the  granting  of  such  an  obligation,  except  where 
there  was  a  sale  to  the  party  to  whom  the  delivery 
was  to  be  made ;  and  therefore-  the  averment  of 
authority  as  regards  Campbell,  I  think,  becomes, 
from  its  relation  to  the  averments  in  the  seventh 
article  of  the  condescendence,  absolutely  useless. 
Now,  there  may  be  circumstances  in  which  such  a 
document  as  this  might  form  a  good  ground  of 
action.  There  are  many  circumstonces  in  which 
such  a  document,  standing  by  itself,  and  beinfl 
the  sole  obligation  as  between  the  ironmaster  and 
the  party  suing  upon  it,  mi^ht  be  a  perfectly 
good  ground  of  action.  In  the  first  place,  an 
obligation^  of  delivery  of  this  kind  given  by  the 
ironmaster  to  a  person  purchasing  iron  from 
him  might  be  transferred  by  assignation  to   a 
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third  party,  and  the  assignee  might  raise  ac- 
tion on  that  obligation  of  delivery  against  the 
ironmaster.  He  no  doubt  would  be  hable  to  be 
tnet  by  all  exceptions  pleadable  a^^ainst  the  party 
from  whom  he  acquirea  it ;  but  still,  so  far  as  the 
relevancy  of  his  action  is  concerned,  I  should  not 
expect  him  to  say  much  more  than  that  this  was 
an  obligation  for  deliv^ery  of  pig  iron  which  had  been 
receivra.  by  Messrs  Campbell  brothers,  or  whoever 
the  party  might  be,  in  the  ordinary  course  of  trade, 
from  Dixon,  and  that  it  had  been  sold  and  assigned 
to  them,  and  that  they  sued  as  assi^ee  of  Camp- 
bell Brothers.  Or  even  this  case  might  easily  be 
supposed— that  Campbell  Brothers  having  bought 
from  Dixon  a  certain  quantity  of  iron,  immediately 
entered  into  a  contract  ef  sub-sale  with  Colvin, 
and  sold  the  same  iron  to  him,  and  to  prevent  cir- 
cuity asked  Dixon,  as  the  original  seller,  to  grant 
an  ooli^tion  of  delivery  direct  to  the  sub- vendee. 
An  action  raised  upon  such  a  document  .as  this,  in 
these  circumstances,  would  also  be  very  easily 
stated,  and  very  easily  sustained  as  regards  rele- 
vancy. But  the  essential  difference  between  all 
these  cases  and  the  present  is  this — that  in 
these  cases  the  pursuer  of  the  action  would 
set  himself  out  distinctly  in  his  character  of  sub- 
vendee,  a  character  which  existing  in  him  neces- 
sarily implies  the  existence  of  two  contracts  of 
sale,  one  from  Dixon  to  the  party  from  whom  the 
pursuer  acquired,  and  the  other  from  that  party 
to  the  pursuer.  But  in  the  present  case  there  is 
nothing  of  that  sort.  There  is  a  complete  blank 
in  point  of  averment  between  the  pursuer  and 
Dixon,  and  the  only  wa^  in  which  that  blank  is 
sought  to  be  filled  up  is  by  saying  there  was  a 
contract  between  me  and  Campbell  Brothers,  but 
as  to  the  relation  between  Campbell  Brothers  and 
Dixon  I  know  nothing.  They  gave  me  this  ; 
where  they  got  it,  or  now  they  got  it,  or  how 
Dixon  came  to  grant  it,  I  decline  to  give  anf 
explanation  of.  That  is  the  position  in  which  the 
pursuer  stands,  and  it  appears  to  me  that  that  is 
not  a  good  ground  of  action.  I  therefore  concur 
with  your  Lordships  in  holding  that  this  action 
must  be  dismissed  ;  but  for  reasons  which  I  have 
suggested  I  can  quite  understand  that  an  action 
may  vet  be  laid  upon  this  same  obligation,  and 
may  be  so  averred  as  to  be  perfectly  relevant  and 
sufficient. 

Action  dismissed,  with  expenses. 

Agent  for  Pursuer— James  Webster,  S.S.O. 

Agents  for  Defenders  —  Melville  &  lindesay. 


•  Friday  March  15. 
SECOND    DIVISION. 

HENDERSON  v.  PAULS. 

ArbitrcUion'-^Bemuneration  of  Arbiter  —  Implied 

Contract — Moral  ObUgation.     (1)  //eWthat  in 

the  absence  of  stipulation  an  arbiter  has  no 

claim  to  remuneration  ;  but  (2)  circumstances 

in  which  held  that  the  parties  to  a  submission 

had  impliedly  bound  themselves  to  remunerate 

the  arbiter  equally  ;  (3)  Dictum  of  Lord  Med- 

wyn,  in  Fraser,   16  S.  1057,  repudiated,  and 

held  that  one  of  two  parties  implementing  a 

morcU  obligation  has  no  title  to  enforce  reuef 

from  the  other  party  at  law. 

This  case,   which  depends  betwixt  the   same 

parties  as  that  of  Pauls  v.  Henderson  Cante,  p.  179 

and  246),  came  up  to-day  upon  a  question  as  to 


payment  of  the  arbiter's  fee,  amounting  to  £31, 
10s.  That  had  been  paid  by  the  pursuer,  and  he 
now  sought  to  recover  the  one-hau  from  the  de- 
fenders. 

The  pursuer  made  the  following  averment: — 
**  In  adcUtion  the  said  David  Hoiderson  has  paid  to 
the  referee  the  very  reasonable  fee  of  £31, 10s.,  for 
relief  and  repayment  of  which  the  said  Andrew 
Walter  Paul,  and  Thomson  Paul,  are  liable  to 
hioL  This  he  did  after  proposing  to  the  said 
Thomson  Paul,  for  himself,  ana  as  acting  for  his 
brother,  to  meet  and  adjust  the  amount,  out  hav- 
ing received  no  reply,  he  intimated  on  3d  June  1864 
that  he  conniderea  the  said  sum  of  £31,  lOs.  a  fair 
and  reasonable  fee  for  the  referee,  and  would  pay 
it  to  him  in  the  course  of  the  following  day,  and 
claim  repayment  thereof  from  the  defenders  ;  but 
there  was  no  reply  given  to  the  intimation,  nor 
objection  to  his  doing  so  stated  by  the  defenders. 
The  amount  of  the  sums  due  the  pursuer  as  at 
date  of  the  summons,  amounts,  including  the 
amount  of  the  arbiter's  fee,  as  per  state  produced 
herewith,  to  £118,  lOs.  7id.,  and  the  defenders 
are  liable  in  further  interest  on  £115,  3a.  3d.,  of 
that  sum,  being  principal,  from  the  date  hereof  till 
payment.  The  pursuer  has  often  desired  and  re- 
quired the  defenders  to  make  payment  of  the  sums 
found  due  by  the  decreet-arbitral,  and  of  the  fee 
paid  to  the  arbiter,  but  they  have  rofused,  or  at 
least  delayed,  so  to  do.  Denied  that  any  such 
notice  as  stated  in  the  defenders'  answer  to  this 
article  was  made  to  the  pursuer  or  his  agents." 

To  which  the  following  answer  was  made  oy  the 
defenders  : — "Denied  that  the  defenders  are  due 
the  sums  hero  stated  or  any  of  them.  With  re- 
gard to  the  alleged  fee  of  £31,  lOs.  said  to  be  paid 
to  the  roferee,  the  statements  here  made  are 
denied,  and  it  is  explained,  that  notice  was  made 
to  the  pursuer's  by  the  defenders'  agent,  that  the 
allegea  decreet-arbitral  was  objected  to,  and  was  to 
be  brought  under  reduction.    Quoad  ultra  denied." 

The  Lord  Ordinary  (Ormidale)  found  the  de- 
fenders liable,  and  added  the  following  note  to  his 
interlocutor : — 

**  The  Lord  Ordinary  refers  to  his  note  subjoined 
to  the  interlocutor  in  the  reduction  case  as  fully 
explaining  the  grounds  on  which  he  proceeded  in 
assoilzieing  the  pursuer  from  that  action. 

'I  The  only  matter  involved  in  the  present  action 
which  was  not  also  involved  in  the  reduction  case, 
and  disposed  of  by  the  interlocutor  therein,  is  the 
fee  of  thirty  guineas  paid  by  the  pursuer  to  Mr 
Maitland,  tiie  arbiter,  and  one-half  of  which,  as 
having  been  so  paid,  is  now  sought  to  be  recovered 
from  the  defenders.  The  defenders  nowhere  say 
that  the  fee  was  extravagsmt  or  unreasonable,  and 
the  proceedings  in  the  suomission  amplv  instruct 
that  it  was  not  so.  It  is  apparent,  indeed,  that 
the  defenders  have  not  stated,  and  did  not  intend 
to  state,  any  objection  or  defence  to  the  claim  in 

?[uestion,  or  indeed  to  anv  of  the  sums  conduded 
or,  except  in  so  far  as  they  might  be  established 
in  their  action  of  reduction.  In  other  words,  it  is 
plain,  the  Lord  Ordinary  thinks,  th&t  the  de- 
fenders relied  solely  on  the  reduction,  and  neither 
stated  nor  intended  to  state  any  defence  apart  from 
or  independent  of  the  reduction.  Accordingly, 
after  betting  out  the  particulars  of  their  defences, 
they,  in  the  11th  or  final  article  of  their  statement, 
say — *In  these  ciroumstancee,  the  defenders  have 
b^n  advised  to  raise,  and  are  in  the  course  of 
raising,  an  action  of  reduction  of  the  pretended 
decreet-arbitral,  on  the  several  grounds  above  indi- 
cated ;'  and  the  defenders'  pleas  in  law  are  stated 
on  the  same  footing.  They  contain  no  indication 
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of  say  separate  or  specific  objection  to  the  arbiter's 
fee. 

"Bat,  at  any  rate,  and  even  supposing  there 
had  been  a  separate  and  specific  aefence  to  the 
action  in  so  far  as  it  concludes  for  the  arbitei^s  fee, 
the  Lord  Ordinary  does  not  see  how,  in  the  cir- 
emnstances,  it  conld  be  given  effect  to.  It  is  a 
moderate  and  reasonable  fee  in  itself;  and  the 
defender  did  not  at  the  debate,  any  more  than  in 
the  record,  say  it  was  not.  The  only  objection — 
hinted  at  rather  than  seriously  urged  by  them  at 
the  debate — independently  of  the  reduction  of  the 
decreet-arbitral,  was,  that  the  office  of  an  arbiter 
was  honorary,  and  no  legal  obligation  existed  or 
could  be  enforced  for  payment  of  remuneration  to 
him  where  no  stipulation  for  such  remuneration 
had  been  made  previous  to  or  at  the  time  the  sub- 
mission was  entered  into.  However  any  such 
question  miffht  be  determined  when  properly  and 
porely  raised,  the  Lord  Ordinary  considers  that, 
m  the  special  circumstances  of  the  present  case, 
the  defenders  have  no  sufficient  defence  against 
relieving  the  pursuer  of  one*ha1f  of  the  fee  which 
was  actnallv  paid  to  the  arbiter ;  for  not  only  was 
the  fee  moderate  and  reasonable  in  itself,  but  the 
d^enders  (see  Condescendence  VI.)  allowed  it  to 
be  paid  without  objection  of  any  kind,  after  due 
intimation  had  been  made  to  him  that  it  was  to  be 
paid  on  the  footing  that  repayment  of  the  one-half 
thereof  was  to  be  claimed  trom  him.  The  present, 
therefore,  is  a  peculiarly  favourable  case  for  en- 
forcing the  principle  of  liability,  given  effect  to  by 
the  Court  m  the  case  of  Jolly,  12th  December 
1834,  13  Shaw,  188,  and  adverted  to  as  settled 
law  by  Lord  Medwyn  in  the  subsequent  case  of 
Fraser,  26th  May  1838,  16  Sh.,  1049,  where  (p. 
1057)  he  remarked,  that  '  although  remuneration 
be  not  stipulated,  if  one  of  the  parties  acknow- 
ledges his  liability  therefor,  which  is  a  moral  if 
not  a  legal  obligation,  and  pays  what  is  reasonable, 
he  can  recover  the  half  from  the  other  party.' " 

The  defenders  reclaimed. 

G.  H.  Pattison  for  them. 

Orr  Patjsbson  in  answer. 

At  advising. 

Lord  Justice-Clerk — There  are  two  points  on 
which  the  interlocutor  reclaimed  against  is  sought 
to  be  altered  ;  one  in  so  far  as  relates  to  the  remu- 
neration of  the  arbiter,  the  other  as  to  expenses. 
The  second  materially  depends  apon  the  result 
of  the  first. 

The  Lord  Ordinary  has  decerned  against  the  re- 
claimers for  one-half  of  the  fee  paid  by  the  respond- 
ent to  the  arbiter,  and  it  is  objected  that  tlie  pay- 
ment cannot  found  a  good  claim  against  the  re- 
claimers, because  the  office  of  an  arbiter  is  gratui- 
tous, and  a  voluntary  payment  of  a  sum  not 
legally  exigible  cannot  be  the  foundation  of  a  leg^ 
claim. 

It  is  answered  that  the  parties  must  in  this  case 
be  held  to  have  acted  upon  an  understanding  or 
agreement,  to  be  read  out  of  the  facts  of  the  case 
and  the  nature  of  the  pleadings,  that  the  arbiter 
should  be  remunerated — ^that  payment  of  tiie 
arbiter's  fee  was  made  in  implement  of  the  under- 
standing or  agreeinent  so  established,  and  that  it 
therefore  stands  upon  a  good  legal  basis.  A 
second  and  separate  aivument  is  i^vanced  upon 
the  authority  of  Lord  Medwyn  as  expressed  by 
that  very  able  judge  in  delivering  his  opinion  in 
the  well-known  case  of  Fraser — the  proposition 
being  that  where  one  of  two  parties,  mutually 
under  a  moral  obli^tion  not  perfect  or  complete 
in  law,  pays  what  is  Vight  and  reasonable^  he  may 
xecover  from  the  party  who  is  bound  along  witn 


him  under  that  moral  obligation  one-half  of  what 
he  has  so  paid. 

I  may  state  at  once  that  I  do  not  hold  that  second 
argument  of  the  respondent  to  be  sound.  I  see 
no  case  in  which  effect  has  been  given  to  any  such 
doctrine  ;  audit  seems  to  me  to  be  opposed  to  sound 
legal  principle.  A  payment  by  one  man  of  what 
another  is  under  moral  obligation  to  pay  can 
never  vest  that  party  with  a  legal  right  to  enforce 
the  obligation.  The  utmost  extent  of  right  which 
a  party  so  pairing  can  set  up  is  that  of  an  assignee 
or  implied  assignee  of  the  party  to  whom  he  has 
made  the  payment,  but  if  the  obligation  which  a 
third  party  has  satisfied  is  only  moral,  th^  satisfac- 
tion of  it  by  that  third  party  can  never  convert  it 
into  a  legal  one  in  his  person.  If,  therefore,  that 
were  the  only  ground  on  which  the  interlocutor 
could  be  supported,  I  should  be  prepared  to  recal 
it ;  but  the  proposition  maintamed  by  the  re- 
spondent that  there  is  here  evidence  to  be  found 
establishing  an  understanding  or  obligation  that 
remuneration  should  be  paid  to  the  arbiter  rests 
upon  stronger  grounds. 

An  understanding  or  agreement  may  exist  be- 
tween the  parties  submitting  as  in  a  question 
irUer  se,  or  it  may  exist  as  between  them  and  the 
arbiter.  It  would  be  enough  if  it  were  made  out 
that  the  two  parties,  contemplating  the  payment 
of  the  arbiter  to  be  employed,  came  under  a  mutual 
understanding  or  obligation  of  relief  to  each  other 
of  the  share  of  any  sum  to  be  paid  by  either  of 
them. 

No  one  can  dispute  that  if  parties  enter  into  a 
reference  upon  a  clear  understanding  that  remune- 
ration shau  be  given,  there  is  no  ground  upon 
which  effect  should  not  be  given  to  it.  .The 
arbiter  may  make  the  stipulation  that  he  shall  be 
remunerated  at  the  commencement  of  the  arbitra- 
tion. It  may  be  different  when,  having  pro- 
ceeded upon  the  footing  of  gratuitous  services,  he 
arrests  the  further  progress  of  proceedings  until 
he  shall  have  obtained  an  obligation  to  pay  him 
remuneration.  There  is  nothing  improper  in  the 
payment  of  any  arbiter  for  his  trouble  in  the  ad- 
justing of  the  matters  brought  before  him.  Where 
an  arbiter  is  a  professional  num,  paid  in  the  exer- 
cise of  his  profession,  for  duties  of  a  kind  similar 
to  those  which  he  is  called  on  to  exercise  as  arbi- 
ter, there  is  the  neatest  possible  reason  in  equity 
why  he  should  be  remunerated.  In  support  of 
the  case  of  the  respondent,  it  does  not  seem  to  me 
to  be  necessary  that  the  understanding  of  parties 
should  be  embodied  in  writing,  far  less  that  the 
written  acceptance  of  the  arbiter  should  be  qualified 
by  the  condition  of  remuneration.  The  observa- 
tions of  one  of  the  arbiters  in  the  case  of  Fraser 
were  founded  on  in  the  judgment,  and  the  fact  of 
a  minute  having  been  prepared  with  a  view  to  exe- 
cution, was  held  matenaL  If  an  understand- 
ing can  be  established  by  parole  evidence,  and  by 
remarks  made  in  conversation,  it  must,  I  think, 
be  competent  to  prove  the  understanding  by  facts 
and  circumstances.  If  I  can  arrive  at  that  conclu- 
sion, the  matter  resolves  into  a  jury  question,  and 
the  issue  would  be  whether  there  existed  a  mutual 
understanding  between  the  parties  when  they 
entered  into  tae  submission  as  to  payment  of  the 
arbiter,  and  mutual  relief  from  anjr  payment  in 
excess  of  the  party's  share.  So  viewing  the  ques- 
tion, I  come  to  the  conclusion  upon  the  whole 
matter  that  the  payment  was  made  m  implement  of 
an  understanding  which  existed  when  the  submis- 
sion was  enterecfinto. 

The  parties  at  the  time  of  the  submission  were 
in  Court  under  an  action  of  coun,t  and  reckoning. 
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The  question  related  to  the  extrication  of  an  ac- 
count arising  from  numerous  intromissions  with 
rents  and  payments  in  respect  of  the  property.  It 
involved  nothing  but  an  examination  into  ac- 
counts. The  submission  substituted  an  accountant 
for  the  Court.  Had  the  action  been  sent  to  the  ac- 
countant by  judicial  remit,  and  that  same  party 
had  reported  to  the  Court  the  very  same  matter 
which  was  embodied  in  the  decreet-arbitral,  which 
the  Court  must  have  ffiven  effect  to  by  merely 
formal  findings,  the  right  would  have  confessedly 
arisen.  The  distinction  is  one  in  form  rather  than 
in  substance.  The  decree  to  be  given  under  the 
conclusions  of  the  action  in  either  case  was  truly 
to  be  fixed  by  the  accountant. 

The  party  selected  was  a  professional  man, 
plainly  selected  for  that  very  reason.  A  gentleman 
whose  time  was,  in  the  ordinary  exercise  of  his 
profession,  oocupied  in  theexamination  of  accounts, 
and  when  so  employed  by  individuals  paid  for  that 
examination,  was  selecteid.  The  pursuer  was  a 
gentleman  resident  in  New  York,  the  defender  a 
draper  in  Linlithgow.  The  arbiter  was  not  said 
to  be  acquainted  with  any  of  the  parties,  and  no 
possible  inducement  can  be  fibred  for  his  under- 
taking the  duty  on  any  other  KK)ting  than  that  of 
remuneration.  The  parties  came  with  a  process 
involving  complicated  accounting  before  a  profes- 
sional accountant,  whom  neither,  so  far  as  we 
know,  ever  saw  before  in  their  lives,  and  asked 
him  to  undertake  the  examination  and  settlement 
of  the  accoxmts  as  to  which  they  were  at  law.  If 
I  am  asked  to  say  whether  thej  did  so  on  the 
footinff  that  the  p»ty  whom  they  mvited  to  under- 
take tne  duty  was  to  carry  it  out  on  a  gratuitous 
and  honorary  footing  or  on  one  involving  pajrment, 
can  I  resist  the  conclusion  that  the  invitation  as- 
suredly proceeded  up>on  the  footing  of  remunera- 
tion ?  I  think,  in  point  of  fact,  that  the  parties 
conceived  that  they  were  goine  to  an  accountant 
on  the  footing  of  payment,  liie  presumption^  ne 
doubt,  is  that  an  arbiter  acts  without  any  neht 
to  remuneration ;  but  the  presumption  is  capable 
of  being  redaigued,  and  I  find  what  satisfies  me 
in  the  facts  of  the  case,  that  the  presumed  condi- 
tion did  not  hold  in  this  case.  The  pleadings 
seem  to  me  strongly  to  confirm  this  view — ^namely, 
that  it  was  the  understanding  of  parties  all  alone 
that  the  arbiter  should  be  paid.  The  record 
made  up  with  reference  to  this  claim,  inter  alia, 
contains  no  special  reference  to  this  head  of  de- 
mand, or  to  tne  special  legal  ground  of  objection 
that  an  arbiter  is  not  entitl^  to  remuneration. 
There  is  enou^,  perhaps,  to  satisfy  the  l^gal  re- 
ouirement  of  a  plea  in  law,  though  that  may  be 
aoubted,  in  the  general  negation  embodied  in  the 
8th  plea,  which  simply  affirms  that  the  sums  sued 
for  are  not  due.  1  think  this  plea  was  intended 
to  mean  that  this  sum  was  not  due,  because  the 
decreet-arbitral  on  the  reclaimers'  assumption  was 
bad,  and  that  consequently  the  arbiter  could  have 
no  claim  for  remxmeration  on  account  of  abortive 
proceedings.  Then  notice  is  given  of  the  intended 
payment  of  this  fee,  and  nothing  said  as  to  any 
specific  objection  on  that  eronnd.  It  is,  in  a  case 
so  stroncly  contested  on  all  possible  points,  highly 
improbable  that  the  special  defence  should  not  l>e 
hinted  at,  if  it  was  the  view  of  parties  at  the  com- 
mencement and  during  the  progress  of  the  sulnnis- 
sion  that  the  arbiter  should  not  be  remunerated. 
I  read  that  fact,  which  ptr  h  would  not  be  suffi- 
cient, in  conjunction  with  the  whole  facts  and 
pleadinffs,  as  an  element  in  the  case.  On  the 
whole,  1  think  we  are  warranted  in  concluding 
that  this  fee  was  paid  conformably  to  the  un- 


derstanding of  parties.  I  reach  this  conclusion 
with  some  difficulty;,  but  I  think  that  we  are 
warranted  in  adhering  to  the  judgment  of  tbe 
Lord  Ordinary. 

Lord  Cowan— -I  agree  with  the  Lord  Ordinary 
in  holding  that  the  question  as  to  the  claim  by  the 
pursuer  for  payment  and  relief  of  one-half  ox  the 
arbiter's  fee  occurs  here  for  decision  in  very  special 
circumstances. 

•  The  remuneration  of  an  arbiter  when  not  stipu- 
lated for  beforehand  cannot  be  made  the  subject 
of  a  l^gal  claim  by  him  or  by  any  one  in  his  right. 
As  he  cannot  sue  directly  in  his  own  name,  he 
cannot  place  another  in  any  better  position  as  his 
assignee.  There  is  no  l^;al  daim  capable  of  as- 
signation which  can  be  made  the  subject  of  an 
action.  Entertaining  this  view,  I  hesctate  to 
adopt  the  general  proposition  stated  to  have  fallen 
from  Lord  Medwyn  in  the  case  of  Frsser,  and  re- 
ferred to  in  the  note  to  the  interlocutor.  A  moral 
obligation  incapable  of  legal  enforcement  cannot 
be  made  bindme  by  a  third  party  satisfying  it 
without  the  authority  or  sanction  of  the  allied 
debtor.  Had  the  decision  of  tliis  case  therefore 
depended  upon  the  soundness  of  that  proposition, 
I  could  not  nave  concurred  in  the  interlocntor. 

The  circumstances  of  this  case,  however,  are 
peculiar,  and  such  as,  in  my  opinion,  to  justify  the 
inference  that  there  was  from  the  first  an  implied 
understanding  and  agreement  between  the  parties 
and  their  agents  that  the  arbiter  should  oe  re- 
munerated, so  that  on  one  of  them  making  pay- 
ment of  a  fee  to  the  arbiter  not  open  to  be  objected 
to  as  unreasonable,  and,  after  due  intimation  and 
no  interpellation,  the  other  should  relieve  him  to 
the  extent  of  one  half.  An  express  a^esment 
to  that  effect  before  procedure  in  the  sumuission 
would  have  been  binding ;  and  the  question  is» 
whether  there  is  enough  m  the  circumstances^  to 
support  tiie  pursuer's  daim  on  the  ground  of  im- 
plied contract  T 

The  summons  brought  into  Court,  and  which 
was  superseded  by  the  reference,  concluded  for 
count  and  reckoning  of  the  defender's  whole  intro- 
missions as  factor  with  the  rents  and  produce  of 
certain  heritable  subjects  and  for  expenses.  It 
could  not  have  been  carried  on  judiciaUy  withoat 
a  remit  to  a  professional  accountant ;  and  what 
was  submitted  to  the  arbiter  for  his  decision  waa 
"the  foregoing  summons  with  the  whole  conclu- 
sions thereof,  and  all  defences  thereto  competent." 
The  arbiter  selected  was  a  professional  accountant 
of  eminence,  whose  services  neither  of  the  partiee 
could  have  expected  to  secure  without  remunera- 
tion. The  reference  was  not  judicial,  and  no  in- 
terposition of  the  Court  waa  necessary  to  give  the 
decreet-arbitral  validity,  but  legal  proceedings 
were  by  it  superseded.  There  is  thus  a  presonm- 
tion,  at  least,  that,  when  the  reference  was  ad- 
justed and  accepted,  there  was  an  implied  under- 
standing on  all  sides  to  the  effect  I  have  stated. 
I  do  not  think  it  could  possibly  have  entered  into 
the  imagination  of  either  the  one  party  or  the 
other  that  the  referee  was  not  to  be  paid  f<Hr  hia 
services  ;  but  if  so,  then  payment  of  reasonable 
remuneration  by  one  of  them  must  cany  with  it 
the  right  of  enf orcizig  relief  from  the  other  to  the 
extent  of  a  half,  m  this  way,  the  parties  who 
have  got  the  benefit  of  the  services  of  the  arbiter 
are  placed  on  an  equality  as  regards  the  cost  of 
those  services. 

The  circumstances  in  which  payment  was  made 
by  the  pursuer  of  the  arbiter's  fee  cannot  be  ex- 
plained on  any  footing  other  than  that  such  an 
understanding  and  agreement^4i^  to  thia  matter 

)9l( 


Digitized  by  VjOOQlC 


1867.] 


T/u  Scottish  Law  Seporter. 


819 


■ttbsiBted  between  the  parties.  These  are  detailed 
in  article  6  of  the  condescendenoe  in  these  terms. 
[Reads  it  and  the  answer  to  it.] 

The  letter  referred  to  .proves  the  statement  of 
the  porsner  to  be  tnie  ;  and,  although  notice  was 
given  that  the  decreet-arbitnd  was  to  be  brought 
imder  reduction,  such  notice  was  no  reason  for  the 
irhtter's  fee  not  being  paid.  It  is  not  alleged,  and 
is  not  the  fact,  that  on  receiving  the  letter  of  3d 
June  1864,  the  defender  or  his  agent  repudiated 
liabililgr  in  the  matter  of  tiie  arbiter's  fee,  or 
wanifld  the  pursuer  not  to  make  payment  so  far  as 
the  defender  was  concerned.  Then,  when  the 
sckion  of  constitution  was  brought  into  Court, 
thsre  is  no  defence  or  plea  stated  to  the  effect  that 
rsmuneration  to  the  arbiter  was  not  legi^y  due, 
snd  that  no  claim  for  relief  and  payment  could  be 
maintsined  by  the  pursuer  of  the  mon^  so  paid 
by  him  to  any  extent.  The  ground  taken  in  the 
defences  and  record  by  the  defender  was  that  the 
iHiole  claims  advanced  under  the  decreet-arbitral 
were  untenable  because  of  the  various  objections 
taken  to  it  on  the  grounds  afterwards  made  the 
nibject  of  the  reductive  process — ^viz.,  corruption 
on  the  part  of  the  arbiter,  ultra  fines  compromissi, 
and  non-exhaustion  of  the  matter  submitted. 
Supposing  all  these  repelled,  as  they  have  been, 
and  the  decreet-arbitral  to  be  valid,  it  is  not 
pleaded  that  no  part  of  the  fee  paid  to  the  arbiter 
could  in  aoy  view  be  the  subject  of  legal  claim.  On 
the  contrary,  observe  the  term  of  the  prayer  of 
the  redaimxDg  note  against  the  first  interlocutor 
mnoonced  by  the  Ix>id  Ordinary  in  decerning 
for  the  whole  £31,  10s.  It  is  for  an  alteration 
only  as  to  one-half  of  that  sum  —  the  general 
gnrand  of  defence  being  r^telled. 

Altogether,  it  appears  to  roe  that  the  circum- 
rtances  of  tho  case,  and  the  principles  recognised 
by  the  Couri  in  the  cases  referred  to,  and  founded 
on  at  the  debate,  support  the  conclusion  at  which 
the  Lord  Ordinary  has  arrived. 

The  other  Judges  concurred,  and  the  Lord  Ordi- 
nary's interlocutor  was  therefore  adhered  to. 

Agents  for  Pursuer— J.  &  A.  Peddle.  W.S. 

Agent  for  Defenders — Thomson  Paul,  W.S. 


SECOND    DIVISION. 

NOTE — ^RONALD  JOHNSTONE. 


A  trustee  whose  name  had  been  used 

as  a  party  to  an  action  after  he  had  resigned, 

allowed  the  expenses  of  flotting   his   name 

withdrawn,  and  these  taxed  as  betwixt  agent 

saddient. 

One  of  certain  trustees,  hearing  that  his  oo- 

tnistees  had  resolved  to  raise  an  action,  intimated 

to  them  that  he  resigned  office.     His  name  was 

thereafter  used  as  a  pursuer  in  the  action  without 

his  knowledge.     Upon  an  application  to  the  Court 

fab  name  was  allowed  to  be  withdrawn  from  the 

process.    He  was  appointed  to  lodge  an  account  of 

eipeoses  connected  with  the  withdrawal  which 

the  Auditor  taxed  as  between  agent  and  client. 

Upon  ob|ecii(Hi,  the  Court  sustained  the  principle 

of  taxaoiMi,  and  of   consent  pronounced  decree 

for  the  expenses  aoainst  the  other  trustees  in  the 

process  in  which  the  application  was  incidentally 

made. 

Counsel  for  Petitioner — ^BfrMacLean.  Agents — 
M*Lacblan,  Ivonr,  &  Rodcer,  W.S. 

Counsel  for  Trnstees--Mr   Arthur.     Agent — 
W.  Officer,  8.S.O. 


Tuesday^  March  19. 
FIRST    DIVISION. 

'  NEILLS  t;.  LESLIE. 
np  Dutv^Mutual  Deed,  Held  (alt.  Lord 
Mure)  that  unstamped  missives  of  side  betwixt 
the  pursuer  and  defender  of  an  action  which 
were  founded  on  by  the  pursuer  alone,  fell,  in 
tile  first  place,  to  be  stamped  at  the  expense  of 
the  pursuer. 

This  was  an  action  for  implement  of  a  missive  of 
sale  and  purchase.  After  a  record  had  been  made 
up  and  evidence  led  in  the  cause,  the  Lord  Ordi- 
nary (Mure)  ex  proprio  moiu  took  the  objection 
that  the  document  founded  on  was  not  stamped, 
and  appointed  the  stamping  to  be  done  "at  the 
joint  expense  of  parties.'^ 

The  defender  reclaimed. 

John  M*Larsn,  for  defender,  argued— The  in- 
terlocutor appoints  the  stampin^Mto  be  done  at  the 
joint  expense  of  parties  now.  The  defender  does 
not  found  on  the  document,  and  is  willing 
that  the  case  be  decided  irrespective  of  it.  in 
such  circumstances,  the  pursuers  as  alone  founding 
on  the  document,  ought,  in  the  first  instance,  to 
have  the  doctmient  stamped  at  their  individual  lex- 
pense,  leavins  the  question  of  ultimate  liability  to 
be  determined  at  the  end  of  the  case. 

W.  N.  M'Larek,  for  pursuers — The  interlocu* 
tor  may  be  read  ;in  either  of  two  ways — (1)  as  dis- 
posing finally  of  the  question  of  expense  of  stamp- 
ing ;  or  (2)  as  determming  only  ad  inierim  upon  it. 
In  either  view  it  is  correct.  The  penaltv  and  ex- 
penses of  stamping  are  fiscal  matters,  and  not,  pro- 
perly speaking,  expenses  in  a  cause.  The  docu- 
ment is  of  the  nature  of  a  mutual  contract,  and 
should  be  stamped  at  the  joint  expense  of  the 
parties. 

The  following  authorities  were  referred  to : — 
Smaill  V,   Potts,   16th  July  1847,    9   D.   1602 
Flowers  v.  Graydon,  18th  Dec.  1847»  10  D.  306 
Law  V.  M'Laren,   20th  July  1849,   11  D.   489 
Logan  V,   ElUce,  6th  March  1850,   12  D.   841, 
Wylie  &  Lochhead  v.  Times  Assurance  Co.,  16th 
March  1861,  23  D.  727 ;  Grant  v.  Walker,  Grant, 
&  Co.,  16th  Dec.  1837,  16  S.  246. 

At  advisinfu 

The  LoKD  President— The  interlocutor  of  the 
Lord  Ordinary  in  this  case  was,  during  the  argu- 
ment, subjected  to  various  interpretations,  and 
therefore  the  first  thing  we  reouire  to  do  is  to 
ascertain  its  meaning.  What  ne  does  lb  this, 
"sists  process  for  ten  days  in  order  that  the 
minute  of  sale  No.  10  of  mrocess  may  be  stamped, 
and  appoints  the  same  to  oe  done  at  the  joint  ex- 
pense of  parties."  The  minute  of  sale  is  the  pur- 
suer's ^und  of  action,  and  what  I  understand 
his  Lordship  bv  this  interlocutor  to  intend  is  that, 
in  order  to  make  that  minute  of  sale  evidence,  the 
parties  are  to  get  it  stamped  at  their  joint  expense. 
So  construing  the  interlocutor,  I  think  it  is  HI- 
founded,  and  I  think,  moreover,  it  is  unprece- 
dented. Among  the  various  authorities  that  were 
cited  in  support  of  the  interlocutor,  I  find  none 
that  does  support  it.  The  stamp  laws  provide 
that  when  a  document  is  offered  in  evidence  which 
ought  to  be  stamped  and  is  not,  no  court  of  law 
shall  look  at  it  to  any  effect.  The  natural  infer- 
ence is,  that  when  a  party  tenders  the  document  in 
evid^ce  it  is  stamped,  but,  if  it  is  not,  some 
delay  may  be  allowea,  and  generally  is  as  a  matter 
of  indulgence  to  him,  to  enable  him  to  get  it 
stamped.     Now,  if  there  had  been  a  practice  to 
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the  effect  that  when  the  writing  was  a  mutual 
one,  the  Btamping  must  be  ^ot  done  at  the  joint 
expense  of  the  parties  to  it^  I  would  not  have 
been  for  disturbing  it ;  but,  in  the  absence  of  that 
practice,  I  think  it  clear  that  the  pursuers  must 
bear  the  expense,  in  the  first  place,  of  what  is  in- 
dispensable to  their  using  the  document  as  they 
propose.  The  authorities  cited  have  aU  reference  to 
questions  as  to  liability  for  stamping  arising  at  the 
end  of  a  cause.  Such  was  the  point  in  the  cases 
of  Smaill,  Flowers,  Wylie  &  Locbhead,  and  Logan. 
I  think  these  cases  have  nothing  to  do  with  the 
present ;  still  less  has  the  case  of  Law.  But  I  think 
the  case  of  Grant  r.  Walker,  Grant,  &  Co.  was  de- 
cided upon  a  principle  which  we  ought  to  apj^y 
here.  It  was  a  case  of  a  landlord  and  tenant.  The 
landlord  was  m  pedtorioy  and  he  was  held  bound 
to  get  any  document  stamped  that  was  necessary 
for  his  case.  The  reason  was  thus  expressed 
by  Lord  Corehouse— **  If  Grant  could  say  that 
there  was  any  of  the  documents  on  which  ne  did 
not  found,  while  Walker,  Grant,  &  Co.  founded 
on  it,  then  the  expense  of  stamping  such  docu- 
ments might,  in  the  meantime,  be  laid  on  Walker, 
Grant,  &  Co.  But,  in  place  of  this.  Grant  founds 
on  all  the  documents  in  making  his  application  to 
the  Court,  and  he  must  pay  for  stampmg  them  at 
l^ast  in  the  first  instance."  That  statement,  I 
adopt ;  therefore  I  am  for  recalling  the  Lord  Ordi- 
nary's interlocutor,  and  remitting  to  him  to  give 
the  pursuers  an  opportunity  of  getting  this  docu- 
ment stamped  at  their  own  expense. 

The  other  Judges  concurred. 

Interlocutor  altered  with  expenses. 

Agent  for  Pursuers — J.  M.  Mac^ueen,  S.S.C. 

Agents  for  Defender— White-Millar  &  Robson, 

STEVEN  V.  M<DOW ALL'S  TRUSTEES 
{ante^  vol.  i.  p.  260,  aud  vol.  ii.  p.  155). 
DiUgence— Arrestment — RccaX-^Expefues .    A  peti- 
tion for  recal  of  arrestment  on  the  depend- 
ence is  a  separate  process,  and  the  expenses 
*  of  it  must  either  be  reserved  or  disposed  of 
when  the  petition  is  disposed  of. 
ExpeMee^Accountants.     Circumstances  in  which 
fees  amounting  to  £696,   3s.,   paid  to  two 
accountants  engaged  at  a  jury  trial,  allowed 
against  the  losing  party. 
Expen«u — Counsel.     Circumstances  in  which  the 
expense  of  three  counsel  allowed  at  a  trial. 
This  case  was  tried  by  a  jury,  who  returned  a 
verdict  for  the  defenders,  and  the  Court  found 
them  entitled  to  expenses.     It  was  before  the 
Court  to-day  on  objections  by  both  parties  to  the 
auditor's  report.     The  pursuer  objected  to  a  sum 
of  £690,  2s.  allowed  as  paid  to  Mr  J.  Wyllie  Guild, 
and  a  sum  of  £106,   Is.  allowed  as  paid  to  Mr 
Walter  Mackenzie,  accountants  employed  by  the 
defenders  for  and  at  the  trial,  on  the  ground  that 
these  sums  were  excessive.   The  defenders  objected 
to  the  report  on  the  ground  that  the  auditor  had 
disallowed  a  sum  of  £29,  14s.  3d.,  incurred  by 
them  in  obtaining  the  recall  of  arrestments  which 
had  been  used  by  the  pursuer  on  the  dependence. 
The  auditor  made  the  following  special  report 
in  regard  to  these  two  points  ;  and  as  to  whether 
three  counsel  should  be  allowed,  which  point  he 
reserved  for  the  Court  to  dii^>ose  of  : — 

**  This  account  was  submitted  to  the  late  audi- 
tor (Mr  Hunter)  for  taxation  in  July  last.  It  was 
examined  bv  him  in  presence  of  the  agents  for  the 
parties,  and  the  auoit  was  complete,  except  as 
regards  two  item*  of  outlay— bemg  the  fees  paid 


to  Mr  James  Wyllie  Guild  and  Mr  Walter  Mac- 
kenzie, accountants  in  Glasgow,  for  their  trouble 
in  preparation  for  examination  at  the  trial,  and 
attendance  giviug  evidence  as  witnesses  for  the 
defenders.  These  are  important  items,  Mr  Wyllie 
Guild's  fees  being  stated  at  £753,  and  Mr  Mac- 
kenzie's at  £170,  12s.  6d. ;  together,  £923, 12s.  6d. 
The  information  before  Mr  Hunter  as  to  these 
fees  was  not  sufficient  to  enable  him  to  dispose  of 
the  objections  to  them  stated  by  the  pursuer,  and 
the  completion  of  his  report  was  consequently 
delayed  for  further  information. 

"In  this  position  of  matters  the  auditor  has 
been  called  upon  to  complete  the  audit,  and  to 
report.  The  parties  have  not  thought  it  neces- 
sary to  resume  before  him  the  taxation  of  the 
account  so  far  as  disposed  of  by  his  predecessor, 
and  the  discussion  before  him  has  therefore  been 
confined  to  the  fees  paid  to  Mr  Wyllie  Guild  and 
Mr  Mackenzie.  To  enable  the  auditor  to  dispose 
of  the  question  as  to  these  fees,  the  parties  nave 
laid  before  him  the  records  and  prints  used  at  the 
trial,  and  detailed  statements  of  the  work  done 
and  chaiges  made  by  the  accountants  employed 
on  both  sides.  The  auditor  has  carefully  con- 
sidered these,  and  he  has  also  called  for  and 
examined  the  notes  taken  b^  Mr  Wyllie  Guild, 
and  draft  states  made  up  by  lum  and  lus  assLstants 
in  the  course  of  his  preparation  for  examination  as 
a  witness.  The  auditor  has  further  had  the 
advantage  of  receiving  full  explanations  from  the 
agents  on  both  sides,  from  Mr  WyUie  Guild,  who 
took  the  lead  in  making  the  investigations  into  the 
accounting  on  the  part  of  the  defenders,  and  from 
Mr  George  Anldjo  Jamieson,  who  acted  in  like 
manner  for  the  pursuer. 

**  Both  parties  are  agreed  that  the  case  is  one  in 
which  the  aid  of  accountants  was  absolutely  necea* 
sary ;  and,  in  the  discussions  before  the  auditor, 
no  question  has  been  raised  on  the  part  of  the 
pursuer  as  to  Mr  Wyllie  Guild's  statement  of  the 
time  actually  given  to  the  investigations  con- 
ducted by  him  and  his  assistants— the  chai^ 
bein^  disputed  chiefly  on  the  gound  that  the  in- 
vestigations embraced  a  wider  field  of  inquiry,  and 
were  more  minute  than  were  required  by  the 
nature  of  the  actions  raised  by  the  pursuer,  or,  at 
all  events,  by  the  issue  sent  to  tne  jury.  The 
auditor  has  arrived  at  the  conclusion  that,  having 
resard  to  the  whole  circumstances  of  the  case,  the 
defenders  and  their  accountants  were  entitled,  in 
the  exercise  of  a  fair  discretion,  to  make  the  in- 
vesti^tions  in  the  manner  appearing  from  Mr 
Wylhe  Guild's  account ;  and,  consequently,  that 
the  expense  thereby  incurred,  although  unusually 
heavy,  must  (subject  to  taxation  according  to  the 
relations  as  to  witnesses  in  jury  causes)  be 
allowed  as  expenses  of  process.  But  the  fees 
under  consideration  are  so  laige,  and  the  amount 
objected  to  by  the  pursuer  so  great,  that  it  is  ob- 
vious the  question  must  ultimately  be  disposed^! 
by  the  Court,  and  not  b^  the  auditor.  At  one 
time  the  auditor  was  inclmed  to  rejj^rt  the  facta 
without  ofTerinff  any  opinion ;  but  it  appears  to 
him  that  he  will  best  consult  the  convenience  of 
the  Court,  and  put  the  matter  in  shape  for  final 
settlement,  by  tiudng  the  fees,  and  inmcating  the 
grounds  of  his  opinion,  leaving  it  to  the  pursuer  to 
object  to  his  report. 

**The  pursuer  maintains  lus  opposition  to  Mr 
Wyllie  Guild's  charge  mainly,  as  the  auditor 
understands,  on  the  ground  tiiat  the  eminent 
accountant  (Mr  Jamieson)  who  conducted  the  pur- 
suer's case  made  all  the  investigations  which  he 
regarded  as  necessary  with  a  view  to  the  trial  in 
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a  much  shorter  tune,  and  at  a  much  smaller  cost 
Mr  Jamieson*8  chaige  for  his  own  time  and  that 
of  his  clerks,  as  stated  in  the  account  laid  before 
the  anditor,  is  £285,  Is.  5d.,  being  little  more 
than  one-third  of  the  cham  stated  by  Mr  Wyllie 
Gnild— Tiz.,  £753.  The  difference  between  these 
soma  is  veiy  mat ;  bnt  it  is  thus  (and,  to  the 
anditor^s  mind,  satisfaetorily)  explained:  —  Mr 
Jamieson  was  acting  for  the  pursuer,  who  had 
been  a  partner  of  the  firm  whose  affairs  formed 
the  subject  of  investigation,  and  who  had  the 
power  to  fix,  and  could  narrow  as  he  thought 
proper,  the  limits  of  the  case  to  be  submitted  to 
the  jury.  Mr  Wyllie  Guild,  on  the  other  hand, 
was  acting  for  the  trustees  of  a  deceased  partner 
of  the  same  finn,  and  under  the  disadvantage 
that,  not  knowing  the  line  or  extent  of  attack 
to  be  made  by  the  pursuer,  he  was  bound  to 
be  ^prepared  on  all  points.  Mr  Jamieson's  in- 
vestigations appear  to  have  been  (with  the  excep- 
tion of  certain  pig-iron  transactions)  exclusively 
eomfined  to  the  cash  operations  recorded  in  the 
cash-books  of  the  firm.  But  Mr  WyUie  Guild, 
while  he  made  up  similar  statements  of  these 
cash  and  pig-iron  transactions,  considered  it  also 
neoessaiy  to  prepare  detailed  statements  of  mate- 
rials pnichaeed  and  work  produced,  in  order 
to  show  the  whole  extent  ox  the  business  car- 
ried on  by  the  pursuer  and  his  deceased  partner, 
both  financial  and  operative,  involving  a  minute 
analyaia  of  the  whole  day-books,  sale-books, 
and  invoice-books  of  the  finn,  and  an  adjusted 
balance  of  the  whole  business  for  a  considerable 
period.  Another  branch  of  investigation  charged 
for  by  Mr  Wyllie  Guild  has  no  counterpart  in  Mr 
Jamieson's  account— viz.,  the  collection  of  mate- 
rials for,  and  the  preparation  of,  a  statement  of 
the  accumulation  of  the  deceasedpartner's  private 
fortone.  It  was  stated  by  Mr  Wyllie  Guild  that 
more  than  two-thirds  of  his  charges  are  applicable 
to  work  of  which  there  is  no  oounteipart  in  Mr 
Jamieson's  account 

'*  The  investu^tions  made  by  Mr  Wyllie  Guild 
beyond  thoee  of  Mr  Jamieson  are  stated  to  have 
been,  in  the  opinion  of  the  defenders  and  their  ad- 
visers, necessaiT  to  enable  them  to  re[>el  the 
charge  of  fraud  brought  bv  the  pursuer  against  his 
deceased  partner,  whom  they  represented  ;  and  it 
seema  not  improbable  that  these  additional  inves- 
tigations may  have  been  as  necessary  for  the  pro- 
tection of  the  estate,  as  for  the  vindication  of^the 
character  of  the  truster. 

*'  An  abstract  of  Mr  Guild's  charges  is  given  at 
tile  end  of  his  account  in  these  terms  : — 

*'  The  whole  time  occupied  between  June  1865 
and  12th  April  1866  was— 

^e(r— In  GUsffow  equal  to  95  days    £299    5    0 
In  Edintnuqg^  at  consultations, 

Itc,  6day8  .      31  10    0 

In  Edinburgh  at  trial  4  days  .      42    0    0 

CTeri^^Principal  tderk  equal  to  115 

da^  in  Glasgow  .     120  15    0 

And  in  £dinbu|^  at  trial  4 

days  6    0    0 

Other  clerks,  some  of  them 
either  wholly  or  partially 
engaged  for  a  period  equal 
in  idf  to  324  days     .        .  243    0    0 


Expenaet 


£742  10 
.    10  10 


£753    0    0 
'•The  rate  of  charge  for  Mr  Wyllie  Guild's  own 
time  in  Glasgow  is  £3^  3s.  per  day;   while  in 
VOL.  m. 


Edinbuxvh  at  consultations  £5,  5e.  per  day  ;  and 
in  Edinburgh  at  trial  £10,  lOs.  per  day.  The 
charge  for  time  in  Glasgow  does  not  exceed  the 
rate  which  has  been  recognised  in  similar  cases,  and 
the  auditor  is  of  opinion  that  the  chaige  of  £299 
should  be  sustained.  The  charee  of  £31,  lOs.  for 
attending  consultations  in  Edinouigh  is  in  a  dif- 
ferent position,  and,  although  perhaps  a  proper 
charge  as  between  agent  and  client,  does  not  seem 
admissible  as  against  the  unsuccessful  party.  The 
auditor  has  accordingly  disallowed  it,  and  he  has 
also  restricted  the  cmirge  of  £42  for  attending  the 
trial  to  £8,  88.,  being  at  the  rate  of  £2,  2s.  per 
day,  in  accordance  with  the  regalations.  The 
charge  of  £10,  lOs.  for  expenses,  the  auditor  has 
reduced  to  £1,  Is.,  as  the  proper  allowance  for 
railway  fares,  Ac.,  to  attend  trial. 

"  The  chai^  made  bv  Mr  Guild  for  the  time  of 
his  clerks  are  at  the  following  rates  : — For  *  prin- 
cipal clerk,'  while  in  Glasgow,  £1,  Is.  per  day,  and 
while  in  Edinburgh  at  triu  £1,  10s.  per  day  ;  for 
*  other  clerks,'  1m.  per  day. 

"  It  seems  to  the  auditor  that  the  charge  for 
the  principal  clerk  while  in  Glasgow  is  reasonable, 
and  should  be  sustained^  but  that  the  charse  for 
attendance  in  Edinburgh  should  be  disallowed. 
The  auditor  is  further  of  opinion  that  the  allow- 
ance of  158.  per  day  for  each  of  the  '  other  clerks ' 
is  too  high  m  proportion  to  the  charge  for  the 
principal  derk,  and  that  it  should  be  restricted 
to  10s.  6d.  per  day.  He  has  given  effect  to  these 
views  in  taxing  the  chaiges. 

"  The  auditor  does  not  consider  it  necessary  to 
make  any  special  remark  on  the  fees  paid  to  Mr 
Walter  Mackenzie.  They  are  somewnat  less  in 
amount  than  the  fees  paid  by  the  pursuer  to 
Messrs  M*Ck>wan  and  Brown  of  Glasgow,  the  ac- 
countants employed  by  him  to  corroborate  Mr 
Jamieson,  the  fees  of  Mr  Mackenzie  being  £170, 
12s.  6d/,  and  those  of  Messrs  M'Cowan  and 
Brown  beinff  £173,  12s. 

"  Mr  Ma^Lenzie's  charges  are  thus  stated  at  the 
end  of  his  detailed  account- 
Self  in  Glasgow  equivalent  to  27  days    £85    1    0 
■  In  Edinburgh  at  oonaultation  14  days    7  17    6 

In  Edinbuivh  at  trial  4  days    .        .    42    0    0 

Experiencea  clerks  in  Glassow,  three  of 
tnem,  equal  in  all  to  30  days         .    31  10    0 

Expenses 4    4    0 

£170  12  6 
Applying  to  Mr  Mackenzie's  chaises  the  jprinci- 
Aes  adopted  in  dealing  with  Mr  Wyllie  (build's 
chw^ns,  the  auditor  has  disallowed  the  charge  of 
£7,  l7s.  6d.  for  attendance  in  Edinburgh  at  con- 
sultations, and  has  restricted  the  charge  for  at- 
tendance at  trial  to  £8,  88.,  and  that  for  ex- 
penses to  £1,  Is.  In  dealing  with  Mr  Mackenzie's 
clerks'  fees,  the  auditor  proposes  to  allow  for  one 
of  the  three  clerks  (as  '  principal  derk ')  £1,  Is. 
per  day  for  ten  daya,  and  10s.  6d.  per  day  for 
each  of  the  other  two  for  ton  days,  thus  restrict- 
ing the  char^  to  £21. 

"The  aumtor  observes  that  in  taxing  the  ac- 
count Mr  Hunter  has  disallowed  m  t6to  (and  with- 
out taxation  of  the  details)  the  eiqaense  incurred 
by  the  defenders  to  their  agento  in  Edinburgh  and 
Glasgow  in  obtaining  a  loosing  of  the  arrestmente 
used  by  the  pursuer  on  the  dependence  of  the 
action  of  count  and  reckoning,  amounting  to 
£29,  14s.  3d.  The  auditor  is  aware  that,  in  dis- 
allowing these  expenses,  his  predecessor  was  fol- 
lowing out  the  practice  of  the  auditor's  office ;  but, 
so  far  as  known  to  him,  the  practice  has  never  re- 
ceived the  direct  sanction  ot  the  Court,  and  the 

>^N0.  XXIi 
Digitized  by  VjOOQIC 


322 


The  Scottish  Law  Reporter, 


LApril 


auditor  ia  well  pleased  to  learn  that  it  ia  the  in- 
tention of  the  defenders  to  hringthe  question  before 
the  Court  for  decision.  Warrants  to  arrest  are 
now  introdaced  into  summonses,  and  form  part  of 
tiiem.  The  loosing  of  arrestments  is  obtained  by 
an  application  in  the  action  on  the  dependence  of 
whion  the  arrestments  ha^e  been  used.  The  audi- 
tor oan  see  no  principle  to  preclude  the  expenses 
of  loosing  being  dealt  with  as  expenses  of  process. 
During  Sie  dependence  of  an  action  (except  in 
rery  special  oases)  the  <mestion  of  expenses  of 
loosing  cannot  be  determined,  for  it  does  not  ap- 
pear till  the  issue  of  the  cause  whether  the  use  of 
arrestments  was  warranted  or  not ;  but,  in  a  case 
like  the  present*  where  the  defenders  have  ob- 
tained abrolvitor,  it  seems  to  be  a  luundahip  that 
the  cost  of  loosing  arrestments,  which  ought 
never  to  have  been  used  should  be  thrown  upon 
them.  It  may  be  that  the  defenders,  when  taey 
obtained  the  loosing  of  arrestments,  should  have 
Graved  the  Court  to  reserve  the  question  of  ex- 
penses. It  is  for  the  Court  to  determine  whether 
the  expenses  of  loosing  arrestments,  aBsnming 
them  to  be  included  in  '  expenses  of  process,'  re- 
quire to  be  expressly  reserved. 

"  It  was  Mr  Hunter's  intention,  in  taxing  the 
account,  to  reserve  for  the  decinon  of  the  Court 
the  question  of  the  pursuer's  liability  for  the  ex- 
pense incurred  by  the  defenders  in  instructing  a 
third  oouisel  at  different  stages  of  the  litigation, 
and  for  two  of  the  four  days  durinff  which  the  trial 
lasted.  The  expense  occasioned  bv  such  employ- 
ment^ as  stated  m  the  account,  and  marked  on  the 
margm,  amounts  to  £7fi,  Os.  8d.  It  is  for  the 
Court  to  say  whether  or  not  this  is  a  case  where  a 
third  counsel  should  be  allowed,  and  whether  such 
counsel,  if  allowed,  should  be  remunerated  as  a 
senior  or  as  a  junior  oonnseL  If  the  third  counsel 
is  to  be  aUowed,  and  paid  at  the  rate  aUowed  to 
the  senior  in  this  case,  as  taxed,  there  will  fall  to 
be  deducted  from  the  taxed  amount  above  reported 
the  sum  of  £11.  Os.  6d.  :  but  if  at  the  rate  allowed 
to  the  junior,  tnen  the  sum  of  £24,  5e.  wiU  be  de- 
ducted. If  the  expense  of  the  third  counsel 
shall  be  disallowed  alt<^gether,  than  the  sum  of 
£75^  Os.  8d.  will  be  deducted  from  the  taxed 
amount  above  reported.      < '  EDMinin  Baxtbb.  *' 

Skahd  and  Basvjltyve  for  the  pursuer. 

OirroBD  and  Orb  Patibsok  for  the  defenders. 

The  following  oases  were  referred  to  as  to  the 
expense  of  recalling  the  arrestments,  Manson  v. 
SCacara,  7th  BecTllSS.  2  D.  218  ;  Clark  v.  Loos, 
20th  Jan.  1866,  17  D.  306. 

At  advising. 

The  LoKD  Presidbnt— I  feel  some  hesitation  in 
regard  to  the  sums  allowed  to  the  accountants, 
and  I  shall  therefore  content  myself  with  saying 
that  I  do  not  see  sufficient  grounds  for  interfering 
with  the  Auditor's  report.  He  seems  to  have  con- 
sidered the  matter  very  fully  and  deliberately,  and 
1  think  his  report  is  characterised  by  great  diB- 
crimination.  The  sums  allowed  are  very  lane, 
but  the  pursuer  of  such  an  action  as  this  must  Giy 
his  aoooont  for  such  a  result  when  he  undertakes  to 
prove  such  an  issue  as  was  taken  in  this  case.  He 
offered  to  prove  fraud  on  the  part  of  the  late  Mr 
M  *Dowall  m  regard  to  laise  balances  extending  over 
a  very  considerable  perioa  In  short,  it  was  acharge 
of  continuous  robbery  of  the  pursuer,  lus  partner. 
Kow  really  the  trustees  of  a  oentleman  Tdio  is  so 
charged,  may  be  very  well  pardoned  if  tiiey  resort 
to  the  most  exhaustive  process  for  the  purpose  of 
showing  that  the  chaige  is  unfounded,  and  that 
the  deceased  was  free  from  blame  ;  and  I  cannot 


say  that  in  this  case  the  defenders  did  move 
than  that 

With  regard  to  the  second  matter  raised  b^  the 
defenders'  objection,  it  is  undoubtedly  a  point  of 
practice  of  some  considerable  importance^  and  it 
IS  right  that  it  should  be  distincuy  settled,  but  I 
see  no  reason  for  interfering  with  the  rule  which 
was  recognised  hy  the  late  Auditor  on  the  subject. 
It  appears  to  me  that,  prior  to  the  passing  of  the 
Personal  Diligence  Act  of  1838,  the  mode  of  ob- 
taining recal  of  arrestments  was  precisely  the  same 
as  it  has  been  since.  It  was  done  by  petition  and 
answers,  and  the  expenses  of  the  apphcation  were 
disposed  of  when  the  petition  was.  It  was  a  dis- 
tinct and  separate  process.  The  only  chttige  in- 
troduced by  the  Personal  Diligence  Act  is  this, 
that  it  is  made  competent  to  uie  Lord  Ordinary 
in  the  cause  to  entertain  such  petitiona,  which  be- 
fore were  competent  only  in  the  Inner  Honseu 
That  hoBfi  so,  it  is  quite  impossible  to  bring  the 
ei^Mnaea  monrred  in  obtaining  a  recal  within  the 
finding  of  expenaee  in  this  wocess  under  which  the 
account  has  oeen  taxed,  in  the  separate  process 
in  this  instance  there  was  no  finding  of  expenses 
and  there  was  no  reservation,  and  I  doubt,  there- 
fore, if  they  can  now  be  obtained  at  alL  As  in 
the  case  of  Manson  v.  Macara,  expenses  may  be 
reserved,  or  they  may  be  allowed  or  refused,  but 
we  have  the  direct  authority  of  the  case  of  Clark 
o.  Loos  for  saying  that  the  interiocutor  pronounced 
on  the  petition  having  neither  given  nor  reserved 
expenses,  it  is  now  too  late  to  move  for  them. 

Lastly,  I  think  that  the  allowing  oi  three  coun- 
sel in  this  case  is  a  corollary  from  our  allowing  Mr 
Guild's  charges ;  but  I  thiaik  that  instead  of  aUow- 
ing  the  expense  of  two  senior  and  one  junior 
counsel,  we  should  only  allow  the  expense  of  one 
senior  and  two  iuniors. 

The  other  Juoges  concurred. 

Objections  therefore  repelled. 

Agents  for  Pursuer— Hamilton  k  Kinnear,  W.S. 

Agents  for  Defenders— J.  &  A.  Peddie,  W.& 

BANDALL  v.  JOHNSTON. 

Lawtntrr<no$'~'Maiice^8utpetmon.  Note  passed 
to  try  the  question  whether  it  is  a  relevant 
ground  of  suspension  of  a  dharge  to  find 
caution  of  lawVurrows  that  the  warrant  has 
been  obtained  malidonsly  and  without  pro- 
bable < 


This  is  a  suspension  presented  \ij  the  Rev.  Ed- 
ward Randall,  of  St  Ninisn's  Chapel,  Castle- 
Douglas,  of  a  chaige  given  him  to  find  caution  of 
lawburrows  that  tiM  respondent,  lieutenant- 
General  Thomas  Henry  Johnston  of  CaxnsaUoeh 
' '  shall  be  kept  harmless  and  scatheless  in  his  body, 
possessions,  goods,  and  gear,  and  in  noways 
molested  or  troubled  therein  by  the  com^ainer.  * 

The  oomplainer  is  incumbent  of  the  JBpisoopal 
ehapel  at  Castle-Don£^as.  The  respondent  is  one 
of  tiie  trustees  therwi  They  seem  to  have  re- 
cently quarrelled  with  eaeh  other  in  consequence, 
as  the  com|Jainer  alleges,  of  adianga  of  the  second 
service  from  the  afternoon  to  the  evening.  On 
12th  January  1867,  General  Johnston  presttited  a 
petition  to  the  Sheriff  of  Qalloway ,  in  which  he 
stated  that  he  has  just  cause  to  dread  hannto 
himself  from  the  said  Rev.  Edward  Randall,  he 
havings  on  the  14th  day  of  December  last,  in  St 
Andrew  Street  of  Castle-Douglas,  interrupted  the 
petitioner  in  his  pro|^reas  along  said  street,  and 
walked  in  before  him,  and  with  vident  and 
threatening  geatm^es  pat  the  petitioner  in  fear  of 
an  assault^  and  he  dreads  a  repetition  of  a  similar 
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offeoee  and  bodily  luunn  from  the  reBpondent,  to 
all  ^diioh  the  petitioner  is  ready  to  depone." 

He  thereafter  deponed  that  his  statement  wm 
true,  sod  the  Stewaid-Snbstitate  thereupon  ex 
florie  ordained  the  oomplainer  to  find  oaation  of 
lawboRows  under  a  penalty  of  £50. 

Hie  complainer  then  suspended,  on  the  ground 
cfaieifly  that  the  proceedings  had  been  taken  by 
the  respondent  maliciously  and  without  probable 
canee.  No  oaation  was  offered.  Lord  Mure  re- 
fuaed  the  note,  for  the  reasons  stated  in  the  fol- 
lowing 

"ivofe.— The  Lord  Ordinary  has  refused  this 
note^  in  respect  of  the  dedsions  in  the  case  of  Bar- 
bour, Uuek  11,  1825,  3  S.  647  ;  and  Baxter, 
Jone'ie,  1827,  5  8.  752,  in  both  of  which  it  was 
raled  that  it  was  not  a  relevant  ground  lor  sus- 
pending a  charge  on  letters  of  lawburrows  regu- 
larly obtained,  to  allege  that  they  have  been 
taken  out  matidoasly.  The  esses  are  very  shortly 
reported,  but  the  Lord  Ordinanr  has  examined  the 
session  papers,  and  he  finds  that  in  the  case  of 
Barbour  the  decision  was  pronounoed  upon  written 
aigoment,  end  that,  altiiongh  the  note  was  pre- 
sented <m  oaation,  the  petition  was  refused  with- 
out answers^  Nothwitnstanding,  therefore,  of  the 
older  ease  of  Smith  9.  Baiid.  JanuarT26, 1799,  M., 
8043,  relied  on  by  the  oomplainer,  the  Lord  Ordi- 
iiaiy  has  considered  himself  boiuuL  in  obedience 
to  these  later  aathoritieB,  in  which  the  case  of 
Smith  SOTeais  to  him  to  haye  been  brought  under 
tite  considantion  of  the  Court  to  refuse  the  present 
B0te.  "D.  M." 

Hie  oonqdainer  reclaimed. 

TouHO  Mid  Watson  for  the  rwlaimer. 

Monto  and  Shakp  for  the  respondent. 

The  f oUowiog  authorities  were  dted  . — ^Ersk. 
4^  1,  16;  Barton  1,  10,  157;  Stair  4,  48,  2; 
Barclay's  M<6]ashan,  p.  408-0 ;  Stat.  1424^  o.  2 ; 
1440,  a  113 ;  1581,  c  117 ;  1661,  c  38  ;  Barbour 
and  OChen  v.  Ho^  11th  March  1825^  3  S.  453 
(647);  Taylor  v.^y]or,  25th  June  1820,  7  S. 
704;  Gadoisv.Baird,Jlme  1866,  28  Jurist,  682. 

Alter  discnssjon,  the  oomplainer  stated  that  he 
WIS  wiUittg  to  find  caution  of  lawburrows  binding 
Um  to  ka^  tiie  peace  towards  the  respondent  in 
eommon  form  under  a  penattj  of  £50  sterling  ad 
mierim,  and  until  the  suspension  shall  be  fiiuJly 
djepoeedol 

On  this  offer  being  made,  the  Court  recalled  the 
Lord  Ordinary's  interlocutor,  and  remitted  to  him 
to  pass  the  note.  The  Lord  President  observed 
thrt  this  case  on  the  passed  note  would  form  a 
Tscy  fitting  opportunity  for  considering  the  whole 
law  on  tM  sabjeet^  uod  putting  it  on  a  proper 


Agents   far  Complainer— Jardine,   Stodart,  & 
FrsMTB,  W.a 
AjMntB  lor  Beipondent—Bonald  ft    Ritchie, 

PBT.— DAELING. 

DiBgenee^Inhibi^anSruacmd  amd  Wife-^AU- 

ment    Question— whether  sn  inhibitioA  hy  a 

wife  against  her  husband,  founded  on  a  clum 

of  alimen^  under  a  decree  of  separation  and 

•itmmri;,  li  oompetentL  the   aliment  having 

been  regularly  ^aid,  ana  the  husbandfnot  being 

verfftM  ad  kwptam. 

This  was  a  petition  for  reoal  of  an  inhibition 

wUek  had  been  used  against  the  petiticmer  by  his 

wile,  who  had,  in  the  year  1866,  obtained  decree 

of  aflosration  and  aliment  aoainst  him,  the  aliment 

awaraed  being  £65  yearly  £iring  the  joint  lives  of 

the  parties.      The  petition  prayed  for  absolute 


recal,  and  made  no  offer  of  caution,  and  it  was 
therein  alleged  that  the  aliment  had  been  reoularly 
paid  to  the  petitioner's  wife  in  terms  of  the  decree. 
In  her  answers,  the  wife  did  not  dispute  this  fact, 
but  alleged  that  her  husband  was  in  course  of  dis- 
posing <3  his  heritable  property  (which  formed  his 
sole  source  of  income),  and  that  he  had,  just  before 
the  inhibition  was  used,  advertised  hu  dwelling- 
house  with  its  fixtures  for  sale.  She  alleged  that 
he  also  deeired  to  dispose  of  his  furniture,  and 
that  it  was  his  intention  to  remove  to  some  place 
abroad,  cmtmo  remanendi,  and  to  place  his  pereon 
ion  of  the  Ckmrts 


and  effects  beyond  the 

of  this  country.  On  behalf  of  the  petitioner,  it 
was  denied  that  he  was  about  to  go  abroad,  but  it 
was  conceded  that  he  had  diKpoaiSi  of  a  consider- 
able part  of  his  property,  and  that  he  was  in 
course  of  disposing  of  other  portions  when  the 
inhibitum  was  used— with  the  explanation  that  he 
was  so  acting  for  the  purpose  of  makiog  a  more 
prd&table  investment  of  nis  money. 

Fbasir  and  Soott,  for  the  petitioner,  ugofd 
that  the  inhibition  was  incompetent : — 1.  The 
wife's  claim  was  a  future  debt,  and  inhibition 
cannot  prooeed  upon  a  future  debt  unless  the 
debtor  is  veraene  ad  mopiam,  which  is  not  alleged 
here ;  2  BeU^B  Com.  144.  2.  A  wife  should  not  be 
allowed  in  this  way  to  tie  up  her  husband's  pro- 
perty. 

Solicitob-Obiebal  and  KacLsav,  for  the  wife, 
cited  Stair,  1,  4^  15 ;  Glenbervie,  16th  July  1638, 
M.  6053 ;  A.  «.  B.,  15th  June  1678,  M.  6054 ; 
Geddes  v.  Geddes.  14th  March  1862,  24  D.  794. 

Some  of  the  Judges  regarded  the  question  raised 
by  the  petitioner  as  one  of  great  importance,  but 
the  petitioner  offered  to  find  oaation  to  pay  the 
aliment  in  all  time  i^"»«nfc  and  it  became  unneces- 
sary to  decide  it.  . 

The  inhiUtion  was  recalled  on  caution  being 
found,  and  the  wife  was  found  entitled  to  expenses. 

Agents  for  Petitionei^Watt  k  Marwick,  S.S.C. 

Agent  for  Respondent— John  Tuiishnian,  W.S. 

Tueadt^^  March  19. 
SECOND   DIVISION. 

KUBBAT  V.  STEWART. 
8aU—DeUvery^ImplemmU— Abandonment  qf  Cmk^ 
tract.    Circumstances  in  which  held  that  a 
contract  for  sale  of  potatoes,  after  there  had 
been  partial  delivery,  had  been  abandoned  Inr 
mutual  agreement   of   parties,   and  accord- 
ingiy  that  farther  implement  could  not  be  en- 
forced. 
This  is  an  advocation  from  the  Sheriff  Court  of 
Forfarshire.    On  November  2,  1861,  the  respond- 
ent's husband,  David  Stewart,  purchased  from  the 
advocator  the  potatoes,  both  reffents  and  rocks, 
which  he  had  on  the  farm  of  Ingliston,  at  the 
price  of  £4  per  ton,  the  whole  potatoes  to  be  car- 
ried away  by  the  26th  of  the  said  month,  and  to 
be  paid  for  m  cash  when  weighed  over  the  steel- 
yard.    Stewart  took  delivery  of  certain  quantities 
of  the  potatoes,  but  after  the  7th  of  December  of 
the  same  year  he  ceased  to  take  further  delivery. 
The  parties  then  had  a  litigation  as  to  the  price 
of  the  potatoes,  and  when  it  was  ended,  and  when 
the  pzice  of  potatoes  had  considerably  risen  in  the 
market^  the  respcmdent,  on  4th  Apnl  1862,  inti- 
mated that  he  proposed  to  take  deUveiy  acain  on 
the  following  Thursday.    The  defender  then  re- 
fused to  give  such  delivery,  on  the  groxmd  that 
the  contract  had  come  to  an  end  by  the  previous 
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failure  of  the  res|)ondent  to  take  delivery.  The 
Lord  Ordinary  (Kmloch),  recalling  the  interlocu- 
tor of  the  Sheriff  (Heriot),  who  held  that  the  re- 
spondent, in  Ai>ril  1862,  waa  entitled  to  delivery 
of  the  potatoes  in  dispute  on  paying  £4  per  ton, 
in  terms  of  the  contract,   and  returning  to  the 

i'udffment  of  the  Sheriff* Substitute  (Robertson), 
leld  that  by  the  said  failure  to  take  delivery,  the 
respondent  had  lost  all  right  to  demand  the  same, 
or  to  insist  further  for  implement  of  the  contract. 

Murray  reclaimed. 

Balfour  for  him. 

Scott  for  the  respondent. 

At  advising. 

Lord  Cowan — Upon  the  findings  in  fact  con- 
tained in  the  Lord  Ordinary's  interlocutor,  the 
principle  of  law  on  which  tms  case  has  been  de- 
cided may  admit  of  question.  It  was  ably  argued 
on  the  part  of  the  reclaimer  that  the  delay  in  tak- 
ing deuvery  of  the  potatoes  beyond  the  period 
stipulated  in  the  bargain  was  not  in  itself  sufficient 
to  entitle  the  seller  at  his  own  hand  to  sell  them, 
to  whatever  claim  for  damages  it  might  subject 
the  purchaser.  The  law  to  tiiat  effect  was  stated 
by  Lord  EUenborough  in  the  case  of  Greaves, 
1813,  in  the  passafire  referred  to,  and  apparently 
adopted  by  Mr  Bell  in  his  Treatise  on  the  Law  of 
8ale.  But  this  doctrine,  it  is  thought,  must  apply 
to  a  case  where  there  have  been  no  intervemng 
circumstances  leading  to  the  inference  that  both 
parties  understood  the  bargain  to  have  been  aban- 
doned. And  in  a  case  which  occurred  in  Ei^land 
in  1825  (Bloxam  v,  Sanders,  2  Ross'  Com.  Cases, 
p.  61),  I  find  Justice  Littledale  statins  the  doc- 
trine of  Chief -Justice  Holt,  that  if  "  we  vendee 
does  not  come  and  take  the  goods,  the  vender 
ought  to  go  and  request  him,  and  then,  if  he  does 
not  come  and  pay  and  take  away  the  goods  in 
convenient  time,  uie  agreement  is  dissolved,  and 
he  is  at  liberty  to  sell  tnem  to  any  other  person." 
However,  in  the  general  case,  irrespective  of 
specialties,  Mr  Bell  justly  says  that  the  correct 
course  is  that  followed  in  Scotland,  to  apply  for 
judicnal  authority  to  sell  the  goods,  the  buyer  be- 
mff  cited  as  a  party. 

In  this  case  deliveiy  of  the  potatoes  according 
to  the  written  memorandum  of  sale  subscribea 
by  the  parties,  ought  to  have  been  taken  on 
or  before  26th  November  1861 ;  but  delivery  con- 
tinued to  be  given  and  taken  at  various  times 
until  7th  December,  after  which  date  no  more 
was  delivered ;  and  the  question  on  the  proof  is 
whether  there  are  not  facts  established  sufficient 
to  support  the  seller's  contention  that  before 
the  date  of  the  application  for  interdict,  15th 
April  1862,  the  iu;reemeut  as  to  the  potatoes 
had  come  to  an  endby  mutual  consent. 

On  25th  January  1862  the  agents  for  the  seller, 
Messrs  Clark  &  Boyd,  applied  to  the  purchaser  for 
]}iyment  of  a  balance  of  £16,  9s.  alleged  to  be  due 
for  the  potatoes  which  had  been  delivered,  and  in 
the  same  letter  they  say  **  we  are  also  insti-ucted  to 
call  upoti  you  to  fulfil  your  contract  by  removing 
and  payin^the  remainder  of  the  potatoes  imme- 
d  lately. "  To  this  no  written  answer  was  returned ; 
but  it  is  averred  by  the  defender  that  on  the  even- 
ing of  the  day  when  this  letter  was  written  the 
pursuer,  after  he  had  received  it,  positively  re- 
fused to  take  delivery  of  any  more  of  the  potatoes, 
and  said  that  the  defender  mifht  do  with  them  as 
he  pleased,  and  to  this  the  de^nder  alleges  that  he 
agreed.  The  Lord  Ordinary  does  not  refer  to  this 
matter  nor  to  the  import  of  the  proof  regarding  it. 
But  on  consideration  of  the  evidence  and  of  the 
intervening  communications  between  the  parties,  I 


think  it  proved  that  the  bargain  was  brought  to 
an  end  by  mutual  consent,  as  alleged  by  the  de- 
fender. 

The  pursuer  in  his  evidence  certainly  denies 
that  he  nad  any  meeting  with  the  defender  in  the 
end  of  January,  regarding  the  potatoes ;  that  he 
ever  stated  that  he  would  have  nothing  farther  to 
do  with  them  ;  and  that  he  ever  said  to  the  de- 
fender that  he  might  do  with  them  as  he  pleased. 
But  (1)  the  defender  swears  to  his  having  had  a 
meeting  with  the  pursuer  in  January  1862,  in  the 
street  at  Coupar- Angus,  when  James  Grant  was 

1>resent;  tiiat  the  pursuer  said  he  had  got  a 
etter  from  Mr  Boyd  about  the  potatoes;  that 
he  would  have  nothing  farther  to  do  with 
them ;  and  that  he,  the  defender,  then  agreed  to 
take  the  potatoes  off  his  hands.  (2)  James 
Grant  supports  this  statement  in  his  evidence,  for 
although  he  refers  to  the  meeting  having  been 
about  January  1st,  he  is  certainly  wrong  as  to  the 
date,  because  he  afterwards  details  what  occorred 
thus — '*The  occasion  that  I  met  pursuer  and  de- 
fender in  the  street  at  Coupar-Angus,  pursuer  said 
he  had  had  a  letter  from  Mr  Boyd,  and  tiiat  he 
would  have  nothing  more  to  do  with  the  potatoes. 
The  defender  said  he  would  take  the  potatoes  him- 
self in  that  case.  I  consider  the  bargain  was  then 
at. an  end."  And  (3),  although  there  is  no  farther 
direct  evidence  as  to  this  matter,  the  real  evidence 
afforded  by  what  subsequently  occurred  supports 
the  statements  of  the  defender  and  Grant. 

On  90th  January  the  threatened  action  for  pt^y* 
ment  of  the  balance  of  £16,  9s.  was  instituted  in 
the  Sheriff  Court.  To  this  action  the  defence 
stated  by  the  pursuer  was  that  no  balance  was 
due  by  mm,  but  that  there  had  been,  on  the  con- 
trary,  over  payments,  so  that  there  was  a  balance 
due  to  him  ;  and  as  arrestments  had  been  used  on 
the  dependence  of  the  action,  he  reserved  his 
claim  of  damages  in  respect  <A  the  transaction, 
but  no  statement  was  made  in  the  defence  or 
throughout  the  proceedings  by  either  party  that 
there  remained  potatoes  to  be  delivered  in  terms 
of  the  original  bargain.  The  proof  in  this  action 
was  led  before  the  Sheriff-Substitute  on  26th 
March  1862,  when  it  appeared,  on  his  own  proof, 
that  the  pursuer  had  been  misled  by  erroneous 
certificates  of  the  weights  of  the  potatoes  sent 
down  to  be  delivered  at  the  railway  statioo,  and 
that  the  true  weights  of  the  successive  deliveries 
of  the  potatoes  as  entered  in  the  station  steel- 
yard keeper's  books,  proved  that  the  defender  was 
right  in  his  statement  that  there  was  a  balance 
due  to  and  not  by  him.  The  Sheriff-Substitute 
thereupon  held  it  unnecessary  to  examine  any 
evidence  in  support  of  the  defence  ;  and  of  a  suo- 
sequent  date  assoilzied  the  defender  with  ex- 
penses.   This  was  on  the  3d  of  April  1862. 

Now,  from  the  date  of  the  meeting  at  Coupar- 
Angus  until  the  day  after  the  proof  had  been  led 
before  the  Sheriff-Substitute,  nothing  whatever 
passed  between  the  parties  as  to  the  remainder  of 
the  potatoes.  And  this  reticence  is  of  itself  very  sig- 
nificant as  regards  the  abandonment  of  the  bar- 
gain made  on  27th  March  1862.  On  that  day  the 
agents  of  the  defender  (pursuer  of  the  other 
action),  aware  what  woula  be  the  result  of  the 
proof  led  on  the  previous  day,  wrote  the  letter  on 
page  82-83  of  the  print,  containing  an  offer  of  com- 
promise to  which  they  thought  their  client  would 
affree,  although  they  had  no  instructions.  This 
offer  stipulates  for  a  mutual  discha]*ce  of  all  claims 
for  loss  and  damage,  in  respect  of  uie  transaction 
and  proceedings,  and  proposed  that  delivery  of  the 
remaining  potatoes  should  be  taken  as  payment — 
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delivery  to  be  taken  of  the  whole  in  three  weeks. 
This  is  the  first  reference  to  the  bargain  subse- 
Quent  to  January,  and  it  is  made  obviously  by  the 
aefender|B  acento  to  induce  the  pursuer  to  dis- 
chaige  his  claim  for  damages  in  respect  of  wrongs 
vDs  arrestment  which  he  nad  reserved  in  his  de- 
fence. It  cannot,  I  aporehend,  be  held  to  indicate 
thai  the  defender  still  heidtiie  original  barnun 
binding ;  and  the  proposal  of  the  asents  rather 
points  to  the  opposite  inference,  fut,  howevet 
this  may  be,  it  was  not  agreed  to,  and  on  4th  of 
April  1862  the  pursuer  reverts  to  the  bargain  as  if 
still  entire,  and  intimates  his  intention  now  to 
take  delivery  of  the  remainder  of  the  potatoes. 
Possibly  the  reference  to  the  undelivered  potatoes 
in  Messrs  Clark  k  Boyd's  letter  of  27ih  March 
led  to  this  intimation  of  4th  April,  for  the  price 
of  potatoes  is  proved  to  have  then  greatly  risen. 
But,  whether  so  or  not,  the  pursuePs  continued 
stlenoe  from  the  end  of  Januaiy  until  April,  and 
his  total  inaction  in  the  matter,  affords  powerful 
confirmation  of  the  evidence  that  exists  of  the 
haigain  having  been  mutually  departed  from  as 
aUmd  by  the  defender  in  the  record. 

Entertaining  these  views,  I  am  of  opinion  that 
in  addition  to  the  findings  in  fact  contained  in  the 
interlocator,  there  ought  to  be  a  finding  that  the 
proof  establishes  that  the  bargain  was  departed 
from  by  mutual  consent  at  a  meeting  of  the  parties 
towards  the  end  of  January.  Witn  this  aadition 
and  a  corresponding  alteration  on  the  finding  in 
law,  so  that  the  legal  ground  en  which  the  Court 
has  proceeded  may  not  be  misunderstood,  I  am  of 
npinion  that  the  interlocutor  of  the  Lord  Ordinary 
should  be  affirmed,  and  the  reclaiming  note  re- 
fosed. 

The  other  Judges  concurred,  and  the  interlocu- 
tor of  the  Lord  Ordinary  was  therefore  substan- 
tially adhered  to. 

Agents  for  Advocator — J.  k  J.  Gardiner,  S.S.C. 

Agent  for  Respondent— D.  F.  Bridgeford,  S.S.C. 


Wednesday,  March  20. 
FIRST    DIVISION. 


PET.- 


tJCOTT  AND  ANOTHEB. 


Truntre — Removal — ReMgnation,  A  petition  hav- 
ing been  presented  for  the  removal  of  a 
trustee,  who  pat  in  a  deed  of  resignation, 
MM  that  this  rendered  it  unnecessary  to  con- 
sider the  application. 

This  was  a  petition  by  a  trustee  and  beneficiary 
and  another  beneficiary,  under  a  voluntary  trust- 
deed,  for  the  removal  of  another  trustee  under  it 
on  the  ground  of  alleced  misconduct.  It  was 
ordered  to  be  served  and  answered. 

When  the  petition  again  appeared  in  the  roll, 

Fraser,  for  the  respondent,  stated  that  the 
allegations  in  the  petition  were  denied,  but  he  pat 
in  a  deed  of  resignation  of  his  office,  which  had 
l>een  executed  by  the  respondent  under  section  1 
of  the  Act  24  and  25  Vict.,  c.  84. 

M'Larek,  for  the  petitioners,  asked  an  order 
upon  the  respondent  to  deliver  up  the  whole  books, 
papers,  and  documents,  belongmg  to  the  trust- 
estate  in  hlB  possession. 

Lord  President — ^There  is  no  prayer  for  such 
an  order. 

M*Laren — Then  I  ask  leave  to  amend  the  peti- 
tion by  adding  it. 

Yrasesl — ^I  can't  consent  to  that. 


Lord  President — We  cannot  allow  any  amend- 
ment except  of  consent. 

M'LiLREN  then  submitted  he  was  entitled  to  the 
order  without  a  special  praver  for  it. 

The  Lord  President — We  appointed  this  peti- 
tion to  be  served  and  answers  to  be  lo<l^ed.  But 
a  deed  of  resignation  has  been  put  in  which  seems 
to  me  to  put  an  end  to  the  petition ;  for  the  prayer 
is  simply  to  remove  the  respondent  from  the  office 
of  trustee,  and  the  only  other  prayer  is  for  such 
interim  order  as  may  be  necessary  pending  the  con- 
sideration of  the  application.  There  is  no  prayer 
for  delivery  of  trust  papers.  The  sole  object  of 
the  application  is  removat  and  that  having  become 
unnecessary,  the  petition  just  drops. 

The  other  Jud^  concurred. 

Agents  for  Petitioners — White-Millar  &  Robson, 
S  S  U 

Agent  for  Respondent^-J.  F.  Wilkie,  S.S.C. 

PET. — SHEARD. 
Proof  ^Deposition  of  Aged  WifneJts  to  Ue  in  retentis. 
Commission  granted  to  take  the  deposition  of 
an  aged  pursuer  of   an  action,  without  decid- 
ing whether  it  could  ever  lie  used  as  evidence. 
The  petitioner  is  pursuer  of  an  action  in  which 
defences  have  not  yet  been  lodged.     She  now,  in 
respect  of  her  old  age,  applied  for  a  commission  to 
take  her  deposition  as  a  witness  to  lie  in  retentis, 
Ashrr  for  the  petitioner. 

The  Court  granted  the  commission  withoat  ex- 
pressing an^  opinion  at  present  as  to  whether 
the  deposition  could  be  used  in  evidenge,  or 
whether,  in  any  circumstances,  a  pursuer  of  an 
action  can  make  his  own  deposition,  when  taken 
on  commission,  evidence. 

Agents  for  Petitioner — Murdoch,  Boyd  &  Co., 
S.S.C. 

DIXON  AND  OTHERS  V.  CAMPBELL. 
Bankruptcy  —  Discharge  of  Bankrupt  —  Tru8tee*a 
Report.     A  bankrupt  s  discharge  refused  in 
respect  he  had  been  engaged  in  reckless  spe- 
culation which  had  cauMd  his  bankruptcy. 
Observations  (per  Lord  President)  as  to  what 
a  trustee's  report  under  sec.  146  of  the  Bank- 
ruptcy Act  should  consist  of. 
This  was  an  appeal  by  the  trustees  of  Mr  Dixon, 
of  OoTsn  Colliery,  and  the   Commercial    Bank 
against  an  interlocutor  pronounced  by  Sheriff- 
Substitute  Oalbraith.  of  Olaqgow,  finding  John 
Campbell,  junior,  of  the  firm  of  Campbell  Brothers, 
entitied  to  his  dlFobarge.    The  interlocutor  pro- 
ceeded upon    a  report  by  Mr  Wylie  Guild,  the 
trustee  on  the  estate,  that  Mr  Campbell  had  com- 
plied with  all  the  provisions  of  the  statute ;  that 
he  believed  he  had  made  a  fair  discovery  and  sur- 
render of  the  estate,  and  had  not  been  guilty,  so 
far  as  known  to  the  trustre,  of  any  collasion  ;  and 
that  his  bankraptoy  had  arisen  from  Innocent 
mlsfortnoes,  and  not  from  culpable  or  undue  ooo- 
duct.    There  was  also  a  mi  ante  of  ooncorience  in  ^ 
the  application  for  discbarge  by  a  ms}<nity  in 
nomber  and  four-fifths  in  value  of  the  creditors 
who  had  produced  oaths  In  the  seqaestratioo. 

According  to  the  sUte  of  affairs  given  up  by 
the  bankrupts,  the  amount  of  their  asrats  was 
£4926,  4rt.  C.l ,  and  of  tbeir  liabilities  £187,226.  7s. 
The  appellants,  Dixon's  tmstees, '  have  lodged 
claims  to  the  amount  of  £80,098. 68  lOd. ;  and  the 
Commercial  Bank  for  £10.840.  17ii  8^1. ;  but  the 
claim  of  DiX'MiV  truHteeA  to  thn  fxtent.  of  £78,1S7, 
lOri.  was  not  lodged  till  after  expiry  of  six  mouibs 
from  the  date  of  the  sequestration. 
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The  flffsl  ground  on  wbloh  the  appalUnts  asked 
a  reoall  of  the  SherUTs  judgment  wm  that  the  re- 
port of  the  tnistee  did  not  satbty  the  reqairemente 
of  eeot.  146  of  the  Bankropt  Act,  in  respeot  it  only 
atated  what  the  tmstee  beUevedto  be  the  fact,  not 
what  wof.  In  the  nest  plaoe,  it  was  maintained 
that  the  petitioner's  bankmptoy  had  not  arisen 
from  innocent  misfbrtunee  hot  from  enlpable  con- 
duct Hie  and  hia  firm's  transactions  in  iron 
were  not  within  the  limits  of  Intimate  trade. 
As  an  illustration  It  was  stated  that  during  the 
month  of  April  preceding  their  sequestration  they 
had  pnrohased  224,000  tons  of  iron,  the  price  of 
which  was  £869,807,  6s.  lOd.  It  was  also  a?erred 
that  the  petitioner's  firm,  or  at  least  his  brother, 
iu  name  of  the  firm,  and  with  the  petitioner's 
knowledge,  had  been  guilty  of  fmnds  upon  Mr 
Dixon's  trustees. 

Yovso  and  Thom sov  for  the  appeUante. 

Gotord  and  Watsov  fior  the  bankrupt. 

The  Oourt  to-day  recalled  the  Sheriif-8ub0tltnte*s 
interlocutor;  and  remitted  to  him  to  refuse  the 
discharge  hoe  Oaiu,  The  applicatk>n  had  not  been 
opposed  in  the  Sheriff  Court. 

The  Lord  Pnssinmiv  said — ^1  his  firm  of  Camp- 
bell Brothers  was  sequestrated  in  May  last ;  and  in 
NoTcmber  last,  Just  six  months  after  the  seques- 
tration, the  petitioner,  John  Campbell,  appUed  for 
his  dIsolMige ;  and  after  tlM  uroai  preliminary 
proceedings,  the  Sheriff-Substitute,  on  2d  January 
ust,  found  him  entitled  to  his  discharge,  and 
appointed  him  to  appear  and  make  a  declaration 
In  terms  d  the  statute.  Now,  the  petitioner 
required,  in  terms  of  section  146,  to  lay  beiare  the 
Sheriff-Substitute  a  report  by  the  trustee  In  the 
sequestration,  and  the  first  objection  stated  by  the 
appellants  is  that  ;the  trustee's  report  Is  not  In 
terms  of  the  Act  of  Parliament  I  am  not  pre- 
pared to  sustain  that  objection.  The  report  la 
not  just  what  it  should  be,  but  I  don't  think  it  Is 
so  far  a  departure  from  the  statute  as  to  induce 
me  to  refuse  the  discharge  on  that  ground.  I  think 
the  true  form  in  which  such  a  report  ought  to  be 
framed  Is  an  ezprtsslon  of  the  trustee's  judgment 
In  the  matter  after  making  the  fullest  inquiry.  I 
don't  think  it  is  sufBdent  for  him  to  say  that  he 
**belieTes  "  a  thing  to  be  so  and  so,  or  that  it  is  so 
*'  BO  far  as  known  ^'  to  him.  I  think  he  ought  to 
make  himself  master  of  the  subject  and  express  his 
opinion.  But  I  am  rather  inclined  to  proceed  on 
the  second  objection^that  the  report  Is  not  well 
founded  when  it  says  that  the  bankruptcy  arose 
from  innocent  misfortune.  Thefe  are  a  few  Iscts 
which  it  is  important  to  keep  in  Tiew.  It  appears 
that  these  brothers  had  been  In  business  lor  some 
time  prior  to  1864,  but  in  that  year  they  became 
bankrupt,  and  settled  with  their  creditors  by  a 
composition.  Their  liabilities  then  were  £60.000, 
aDd  they  undertook  to  pay  a  composition  of  6s.  a 
pound.  I  presume  that  the  instalments  of  that 
composition  were  only  in  course  of  being  paid 
when  the  second  sequestration  took  place;  but 
this  Is  clear,  at  all  CTents,  that  when  they 
started  the  second  time  th^  did  so  with  borrowed 
capital.  They  came  down  again  last  year  with 
enormous  liabilities  as  compared  with  their  assets. 
It  is  quite  true  that,  so  far  as  the  London  house  Is 
concerned,  the  assets  and  liabilities  look  mora 
f^Tonrable,  and  I  am  willing  to  belieTc  John 
Campbell  when  he  says  that  the  London  house 
was  solvent  But  in  Glasgow  the  position  of  the 
firm  was  quite  the  reverse.  Now,  if  John  Camp- 
bell, living  in  London  and  managing  only  the 
London  business,  and  having  no  knowledge  of  the 
kind  of  business  going  on  In  Glasgow,  only  became 


involved  through  the  misconduct  of  his  brother,  of 
which  he  had  no  knowledge,  he  might  be  entitled 
to  his  discharge ;  but  the  question  Is  whether  he 
was  in  that  state  of  innocent  Ignorance.  Prima 
faeU,  I  think  It  highly  improbable  that  he  wss; 
but  I  farther  think  there  Is  pretty  conclusive 
evidence  of  the  contrary.  What,  then,  was 
going  on  in  Glasgow  T  It  was  about  as  reck- 
less speculation  as  any  merohant  could  possibly 
engage  In,  and  the  correspondence  between  the 
brothers  discloses  this  to  my  mind,  that  John 
Campbell  was  perfectly  aware  of  the  nature  of  the 
speculations  in  which  his  brother  David  was  en- 
gaged as  representing  the  house  In  Glasgow.  I  do 
not  say  he  knew  their  amoont,  but  he  knew  that 
they  were  of  very  large  amount,  and  he  alao  knew 
this,  that  his  brother  was  enabled  to  cany  on  his 
speculations  by  means  of  assistance  derived  from 
his  tether,  which  assistance  I  will  not  chaiaoterise 
further  than  by  saying  that  it  was  illegltf nute^ 
and  a  betrayal  of  his  employer's  trust  On  these 
grounds,  I  think  the  Sheriff  Substitute  ought  to 
have  refused  this  dischaige.  The  petition  may  be 
renewed  at  a  grsater  dlstiuioe  of  time  and  under 
more  favourable  dicnmstances^  but  at  preasot  It 
cannot  be  entertained. 
Lords  CuBBiXHiiL  and  Abdmhuji  concurred. 
Lord  DBAS  deelined,  being  a  shareholder  of  the 
Commeroial  Pa"*f„ 
Agents  for  AppeOants— Melville  ft  lindeaay,  WJL 
Agent  for  Bankrupt— James  Webster,  BJRXk 

MUKRAY  t;.  HUTCHISON. 
Poar^BeUtf—Froper  obfeet.   Held  that  a  married 
woman  whose  husband  was  aUe-bodied  and 
had  not  deserted  her  was  not  a  proper  object 
of  parochial  relief. 

This  was  an  advocation  from  the  SheriiF  Court 
of  Lanarkdiire.  The  question  at  issue  waa  whether 
or  not  Mn  Marion  Frame  or  Hutduson  is  entitled 
to  aliment  for  herself  and  her  children  who  are 
under  i^  She  claimed  aliment  as  a  panper  from 
the  panah  of  Carstain,  her  parish  of  seraement^ 
on  tne  ground  that,  althonm  she  is  a  married 
woman,  lier  husband  is  unable  to  suroort  her,  not 
being  an  able-bodied  man.  and  besides  nas  deserted 
her.  A  proof  was  led  before  the  Sheriff  Coorty 
and  the  Sheriff-Snbstitate  (Dyoe)  pronoaneed 
an  interlocutor,  in  which  he  "finds  that  the 
iqpdlicant  has  fiuled  to  estabUsh  her  avermentSL 
and,  on  the  contnuy,  finds  it  proved  that  ahe  and 
her  children  reside  m  the  house  of  her  fsiher,  who 
is  in  good  oircnmstances ;  that  the  iqpplicanfa  has- 
band  is  of  laa^  indolent  habits,  is  neither  men- 
tally nor  physieally  incapacitated,  bntfnll^  able 
to  maintain  his  wife  tad  family  if  wilhng  to 
work ;  that  the  mplicant's  husband  waa  denzed 
to  quit  her  fatherii  house ;  and  that  neither  she 
nor  her  children  are  in  a  destitute  condition : 
Findi^  in  point  of  law,  that  the  petitioDer  ia  not  a 
fit  object  of  parochial  relief,  reoalla  the  order  of 
12th  April  1865,  and  diHmisHew  ti&e  i^ifdioatian." 

The  Sheriff  (Alison)  took  a  different  view.  By 
his  interlocutor  he  "finds  it  pleaded  that  the  hus- 
band of  the  pnrsuer  is  of  weuL  mind  and  feeble  in 
body,  and  onl^  earning  la.  dd.  a  week,  and  ia  un- 
able to  maintain  his  <£ildren  :  Finds  tiiat  the  in- 
spector pleads  that  the  petitioner's  father  is  a 
wealthy  cadger,  and  bound  to  support  tiie  peti- 
tioner: Finds  it  stated  in  reply  that  tne  petttioner^s 
fatiier  is  an  insolvent  cadger,  labouring  under 
asthina,  with  a  bedridden  wu e  entirely  dependent 
on  him :  Finds  it  proved  that  tiie  petiticner  at 
one  time  received  parochial  relief  from  the  parish 
of  Hamilton,  and  is  now  living  on  the  Is.  a  wedL 
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awarded  mider  this  applicfttion  tm  intarim  aliment : 
finds  thai  the  petttioner'a  father,  the  oadger,  for 
lome  time  took  the  petitioner  and  her  ^ildren 
into  his  family,  bat  he  now  refoses  to  aliment  her 
any  longer,  hsis  tamed  her  oat  of  his  hoose,  and 
ahe  is  now  utterly  destitate :  Finds,  in  these 
arcomstances,  that  the  petitioner  is  entitled  to 
parochial  relief  in  respect  of  her  infant  children 
and  the  desertion  of  her  h^  ^^^  hasband,  what- 
eyer  daim  of  relief  the  parish  may  haye  against 
thehnsband :  Thereforealters  the  interiocntorcom- 
plained  of,  finds  the  i>etitioner  entitled  to  relief 
for  herself  and  her  emldren,  and  ordains  the  de- 
fender to  giye  her  suitable  relief  aoooixiingly." 

The  inspector  of  poor  adyocated. 

Mackkhzeb  for  aidyucator. 

Ba^lfoub  for  respondent. 

Before  answer  a  remit  was  made  to  Dr  little- 
John  to  examine  the  petitioner's  hnsband,  and  re- 
port as  to  his  mental  and  bodily  state. 

The  Ck>art  to-day  held  that  the  petitioner  was 
not  a  proper  object  of  parochial  relief,  her  hnsband 
being  able-bodied  and  not  in  desertion.  Sheriff 
Alison's  interlooator  was  therefore  altered. 

Agents  for  Advocator— Mackenzie  k  Kermack. 
W.S. 

Agents  for  Be^ondant— Maclachlan,  lyoiy,  & 
Rodger,  W.S. 

Wednesdc^^  March  20. 
SECOND   DIVISION. 

PLUICMEB  V.  MACKNIGHT. 
Tamda^Deerte  of  Valuation,    Circnmstanoes  in 

which  held  that  certain  Isnds  were  inclnded 

in  a  decree  of  valaation. 
Una  is  a  qnestion  between  the  common  agent  in 
the  locality  of  Selkirk,  and  Mr  Charles  Scott 
Plnmmer  of  Middlestead.  In  making  up  a  recti- 
fied state  of  teinds  the  common  sffent  held,  (1) 
that  the  teinds  of  certain  lands  of  Buckmiddings, 
held  by  Mr  Plammer  alonff  with  the  lands  of 
Middlestead,  were  not  inclnded  in  a  raloation  of 
"  the  lands  of  Middlestead,"  dated  2Sth  July  1696. 
(2)  Tliai  Mr  Plummer's  share  in  the  commonty  of 
Sdkirk,  which  had  been  divided  by  Act  of  Parlia- 
ment in  1681,  was  unvalued.  To  this  state  Mr 
Plnmmer  objected.  He  alleged,  ( 1 )  that  SOackmid- 
dinga  was  valued  alon^  with  and  included  under  the 
name  of  Middlestead  m  1696,  the  lands  being  sepa- 
rately mentioned  in  the  titles  from  1628  down- 
wsras.  On  the  other  hand,  no  sepante  teind  had 
been  paid  to  the  titular  for  Blaokmiddings.  It  is 
BOW  oistingnishaMe  as  a  separate  subject ;  and  in 
« valuation  roll  dated  I643»  the  deduction  from 
Middlestead  for  feu-duty  (no  mention  being  made 
of  Blaekmiddings)  is  £.30, 6s.  8d. ,  being  exactiy  the 
amount  of  the  feu-duty  which  appears  from  the 
Crown  tities  to  have  been  payable  for  both  of  the 
lands— vi2.,  £24  for  Middlestead  and  £6,  6s.  8d. 
for  Blackmiddiuffs.  (2)  That  the  lands  of  Sunder- 
land. Sunderlandhall,  and  Yair  were  also  valued 
by  the  same  valuation  of  1636.  In  1676,  there  was 
a  settiement  of  the  boundaries  of  the  commonty  of 
Sdkirk  between  the  bui^  and  the  heritors,  after- 
wards ratified  by  Act  of  Parliament,  by  whidi 
parts  of  the  commonty  were  allotted  to  the  said 
lands  no^r  belonffing  to  the  objector.  There  was 
no  subsequent  addition  to  the  titles. 

The  Lord  Ordinary  (Bazcaple)  found  (1)  that  the 
objector  had  sufficientiy  established  that  the 
teinds  of  the  lands  of  Blaekmiddings  menticmed 
IB  his  titles  ace  indudsd  in  the  vsloatioB  of  the 


teinds  of  the  lands  of  Middlestead  in  the  deoroe  of 
valuation  dated  25th  July  1636  founded  on  by 
him,  and  are  included  in  the  tack  of  the  teinds  of 
the  said  lands  of  Middlestead,  contained  in  a  deed 
of  tack  between  the  Dake  of  Roxburghe  and 
Wiliam  Plummer  of  Middlestead,  dated  26th 
August  1709,  also  founded  on  by  the  objector  ; 
(2)  that  the  objector  had  sufficientiy  established 
that  the  teinds  of  the  portion  of  |nx>und  which 
was  by  deereet-arbitral  dated  7th  October  1676, 
and  ratified  by  Act  of  Parliament  in  1681,  de- 
cemed  to  belong  to  William  Kerr  of  Snnderlan«l- 
hall,  as  part  and  portion  of  the  common  of  Sel- 
kirk, and  which  now  belong  to  the  objector,  are 
included  in  the  valuation  ot  the  teinds  of  the  ob- 
jector's lands  of  Sunderland  and  Sunderlandhall, 
contained  in  the  said  decree  of  valuation,  and  are 
included  in  the  tack  of  the  teinds  of  the  said 
lands  of  Sunderland  and  Sunderlandhall  con- 
tained in  the  said  deed  of  tack. 

His  Lordship's  judgment  was  rested  as  to  the 
first  point  mainly  on  the  inference  to  be  drawn 
from  the  valuation  roll  of  1643,  by  which  he  held 
that  the  ontu  on  the  heritor  had  been  discharged  ; 
and,  on  the  second  point*  he  held  that  the  pro- 
ceedinff  of  1676  was  rather  a  settiement  of  bound- 
aries than  a  proper  division  of  common^. 

The  common  agent  reclaimed. 

Cook  and  Hall  for  him. 

Solicitor-Qevbral  and  Wkbstbr  for  the  objec- 
tor. ' 

The  Court  adhered  to  the  judgment  of  the  Lord 
Ordinary  on  the  first  point ;  and  on  the  second,  as 
raising  an  important  question  in  teind  law,  ordered 
written  argament. 

Agent  for  Common  Agent— James  Maoknight, 

Agents  for  Objector— Hughes  k  Mylne,  W.S. 

CUNINGHAin:  V.  WEB8TEB  AND  BOYSTON. 
LfioBe^AffrieuUural  TefuoUr— Tenant   qf  Cfame-^ 
Plantation  —  Right   of  Paaturagt,     Circum- 
stances in  which  held  that  an  agricultural 
tenant  who  had  a  risht  to  pasture  in  the 
plantations  adjoining  nis  farm,  was  entitled 
as  a  pertinent  of  ms  right  to  trap  or  kill 
rabbits  there  as  well  as  in  other  parts  of  the 
farm. 
This  is  an  advocation  from  the  Steward  Court  of 
Kirkcudbright,  and  raises  an  important  Question 
as  to  a  tenant's  ri^t  in  regard  to  game.     It  arises 
out  of  the  following  drcmnstances  :— 'Die  advo- 
cator, who  is  tenant  of  the  shootings  on  the  estate 
of  Kells,   presented  a  petition  to  the  Steward 
against  tiie  respondents,  Bobert  Webster,  who  is 
tenant  of  the  farm  of  Airds,  and  Thomas  Boyston, 
a  rabbit-catcher  there,  cravinff  to  have  them  in- 
terdicted from  trap^nng  or  kilung  game  or  rabbits 
in  the  Airds  plantation,  and  from  hantmg  or  trap- 
ping game  on  the  farm  of  Airds.    The  respondents 
domed  that  they  had  ever  tranped  or  killed  game 
on  any  part  of  the  ground  libelled,  and  to  that 
extent  objected  to  the  interdict  as  groundless 
and  unwarrantable.     So  far  as  it  was  directed 
ag|ainst  killing  or  trapping  of  rabbits,  they  main- 
tained that  the  tenant  of  a  farm  had  right  to  kill 
these  to  the  extent  of  preserving  his  crops.     Some 
oorrespondenoe  had  taken  place  between  the  par- 
tici^  we  general  import  of  which  was  that  the 
agrioulturu  tenant  was  willing  not  to  interfere 
with  the  rabbits  if  the  «une  tenant  kept  them 
down  within  reasonable  Dounds ;    but  he  com- 
plained that  that  had  not  been  done.     The  agri- 
cnltonl  tOBaat  had  a  right  to  pasture  within  the 
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plantations,  and  it  was  proved  in  the  proof  led  m 
the  inferior  court  that  ne  had  been  in  the  habit 
of  killing  rabbits  there  withont  objection.  The 
Steward-Substitute,  overruling  an  objection  to  the 
petitioner's  title  to  sue,  held  that  the  petitioner, 
&d  tenant  of  the  shootings,  was  bound  under  his 
lease  to  keep  down  the  number  of  rabbits,  so  far 
as  to  protect  tiie  agricultural  tenant ;  that  he 
failed  to  do  so  ;  that  the  number  of  rabbits  was 
excessive  ;  and  that,  accordingly,  the  agricultural 
tenant  was  entitled  at  his  own  hands  to  destroy 
rabbits  on  the  lands  let  to  him  to  the  effect  of 
protecting  his  crops.  The  Steward-Substitute 
found  that'  the  tenant  was  only  entitled  to  exer- 
cise his  right  upon  the  ground  let  to  him,  and  not 
in  the  plantations.  He  also  granted  interdict,  so 
far  as  directed  against  killing  or  hunting  game. 
The  Steward-Depute  (Hector)  altered  this  interlo- 
cutor, in  so  far  as  it  did  not  sustain  the  tenant's 
right  to  destroy  rabbits,  not  only  on  his  own  lands, 
but  in  the  (plantations  also. 

The  petitioner  advocated. 

Young  and  Fraser,  for  him,  Ktjgaed.  The 
advocator  seeks  two  things-^lst,  To  interdict  the 
respondent,  Webster,  from  entering  any  of  the 
woods  on  the  fann  of  Airds,  for  the  purpose  of 
setting  traps  for  taking  or  killing  game  or  rabbits 
therein ;  and  2d,  From  entering  or  being  within  six 
acres  of  wood  on  the  said  farm,  lyins  between  the 
railway  and  the  river  Dee,  for  the  purpose  of 
taking  or  killing  game  or  rabbits.  The  game  was 
reserved  to  the  proprietor  in  the  respondent's 
lease  of  the  farm  of  Airds,  but  there  was  no  re* 
servation  to  the  landlord  of  the  woods  on  the 
farm.  That  b^nff  so,  the  woods  must,  at  common 
law,  be  held  to  oe  reserved  to  the  landlord,  and 
the  tenant  had  no  right  to  enter  them  for 
any  purpose  without  his  consent.  The  rights  of 
the  landlord,  as  regards  the  game,  having  been 
transferred  to  the  Mlvocator,  he  had  a  right  and 
interest  to  protect  his  game,  and  exclude  the 
respondent  from  entering  the  woods  and  placins 
traps  there  to  injure  the  ffame.  It  was  proved 
that  during  the  end  of  18&  the  same  was  much 
mutilated  by  traps  and  snares  set  by  the  respond- 
ent's rabbit-catcher,  Royston,  Hud  that  he  was  in 
the  habit  of  taking  hares  and  pheasants  in  his 
traps.  It  would  be  argued  by  the  respondents 
that  they  had  a  right  to  pasture  cattle  in  title 
woods  in  question,  but  this  right  was  limited 
merely  to  the  hay  on  any  open  spaces  interspersed 
throuffh  the  woods.  The  evidence  of  the  factor, 
Mr  Mure,  who  let  the  farm,  was  clear  on  this 
point.  He  said,  *'he  did  not  intend  to  let  the 
enclosed  woods  on  the  estate  of  Airds  along  with 
the  farm  of  Airds,  but  the  tenant  had  a  n^t  to 
cut  the  meadow  hay  on  any  open  spaces  mter- 
spersed  through  the  woods."  This  evidently 
showed  that  the  tenant  was  not  to  have  any- 
right  to  the  woods.  The  reasoning  of  the  Steward- 
Bubstitute  is  conclusive  on  this  point.  He  has 
found  that  the  tenant  had  no  right  to  enter  the 
woods  on  any  ground  whatever,  and  that  his 
doing  so  for  the  purpose  of  trapping  rabbits  was 
a  trespass.  Further,  by  special  agreements  en- 
tered into  in  1861  and  1864,  between  the  advoca- 
tor and  respondent,  the  latter  bound  himself  to 
fidve  up  trapping  rabbits  in  the  woods  and  farm. 
The  responaent  violated  this  agreement  down  to 
the  date  of  the  interdict. 

The  advocator  admitted  that  the  respondent 
had  a  right  to  kill  rabbits  on  his  farm  for  the 

Srotection  of  his  crops ;  but  he  had  no  right  to 
o  so  in  the  woods,  or  in  any  manner  calculated 
to  injure  the  game.     In  the  case  of  Moncrieff  v. 


Amott,  13th  February  1828,  6  S.  590,  it  waa 
decided  that  a  landlord  was  entitled  to  interdict 
his  tenant  from  trapfnng  and  snaring  rabbits  in 
such  a  way  as  to  do  mjury  to  the  game.  In  the 
present  case  injury  to  the  game  was  not  only 
apprehended  but  proved  to  have  taken  place.  The 
case  of  Wemyss  v.  Oulland,  3d  Dec.  1847,  10  D. 
204,  was  to  the  same  effect.  The  advocator  was 
therefore  entitled  to  the  remedy  sought,  and  the 
interlocutor  of  the  Steward-Depute  snould  be  re- 
called. 

Marshall  and  M'Kie,  for  the  respondents, 
answered-The  case  divided  itself  into  two  oranches 
— (1)  the  rights  of  the  respondent  as  the  agricol- 
tural  tenant  of  the  farm  of  Airds  ;  (2)  the  rights 
of  the  advocator  as  tenant  of  the  ^ame.  As  to 
the  riffhts  of  the  agricultural  tenant,  it  was  proved 
that  we  respondent  and  his  father  had  possessed 
the  farm  of  Airds  for  nearly  forty  jean,  and  had, 
during  that  time,  exercised  the  right  of  pMtar- 
ing  catttle,  cutting  hay,  and  trapping  rablnts  in 
the  woods  upon  the  farm.  It  was  proved  that  the 
woods  were  the  great  breedinc  places  of  the 
rabbits,  and  trapping  was  the  only  effectual  way 
of  keeping  them  down.  The  respondent,  in  tn^ 
ping  tne  rabbits,  was  most  solicitous  to  protect 
the  game,  and  showed  the  utmost  anxiety  to  pre- 
vent it  being  injured.  So  much  was  this  the  case^ 
that  it  was  proved  that  bis  rabbit-catcher, 
Royston,  covered  his  traps  so  as  to  prevent  game 
getting  into  them,  and  only  foor  pheasants  were 
proved  to  have  been  caught  in  the  traps  during 
four  years.  The  proof  showed  that  the  game  was 
not  destroyed  or  injured  by  the  traps.  But  it 
was  maintinned  that  tiie  respondent  had  no  ri^ht 
to  enter  the  woods  on  his  farm,  and  that  in  doing 
so  he  committed  a  trespass.  The  Steward-Sub- 
stitute has  held  it  to  be  settled  law  that,  when  the 
lease  is  silent  as  to  woods,  they  are  held  to  be 
reserved  to  the  landlord.  The  authorities  cited 
in  support  of  this  principle  are — Erskine^  2,  6, 22 ; 
Hunter  on  Landlord  and  Tenant^  2,  197  and 
198,  and  stat.  1698,  c.  16.  The  Steward-Substitate 
has  misinterpreted  these  authorities.  The  tenant 
is  entitled  to  the  whole  surface  of  the  ground  for 
which  he  pays  rent.  He  may,  unless  specially 
reserved  to  the  landlord,  occupy  the  grcmnd  on 
which  the  timber  grows,  but  must  not  consume 
or  injure  the  timber.  The  Act  1698  assumes  that 
the  tenant  can  enter  the  woods  on  his  farm  for  all 
lawful  purposes  ;  in  fact,  that  he  must  do  so,  in 
order  to  protect  the  trees.  Professor  Bell  (Prin. 
s.  1226)  thus  defines  the  rights  of  the  tenant— 
"Woods  are  also  reserved  to  the  landlord,  the 
tenant  being  entitled  to  the  yearly  fruits^  thin- 
ninfis  for  repairs,  willow  twigs  while  vouQg  for 
basket-wood,**  &o.,  and  he  refers  to  the  case  of 
Bogue,  Mor.  wc«  "Planting,"  App.  2.  Thpre- 
spondenVs  entering  the  woods  was  not  a  l^gal 
trespass ;  the  proprietor  could  not  have  prevented 
him.  H  he  had  right  to  enter  the  woods,  he 
had  a  right  to  cany  on  all  lawful  operati<ms  there 
for  tlie  protection  of  his  crops,  lapping  rabbits 
is  a  lawful  operation  and  was  in  the  circum- 
stances absolutely  necessary — ^Moncrieff  v.  Amott 
and  Wemyss  v.  Gulland,  tU  supra.  The  aiq>lica- 
tion  for  interdict  in  those  cases  was  not  at  the 
instance  of  a  game-tenant,  but  of  the  landlord ; 
and  in  both  cases  the  tenant  showed  a  total  dis- 
regard of  the  interests  of  tiie  proprietor  in  the 
game  ;  quite  different  from  the  care  and*  anxiety 
of  the  respondent  to  protect  the  game  in  the  pre- 
sent case.  But  whatever  may  be  the  common-Jaw 
rights  of  the  respondent,  it  is  proved  that  the 
respondent  and  his  father  pastured  their  eattle  in 
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the  woods,  cut  hay  in  them,  and  killed  and 
trapped  rabbits  there  for  nearly  forty  years,  with- 
out havixi^  their  right  so  to  do  questioned  hj 
the  proprietor.  It  was  clear,  thereiore,  that  the 
respondent's  rights  extended  over  the  whole  sur- 
iisoe  of  his  farm,  including  the  woods.  (2)  As  to 
the  rights  of  the  game-tenant,  the  lease  was  a 
Terbal  one,  and  the  only  evidence  in  support  of  it 
was  the  receipt  for  rent  paid,  and  the  evidence  of 
the  landlord's  factor,  who  referred  to  a  letter, 
written  to  the  advocator  by  his  acent,  embodying 
the  terms  of  the  lease.  From  £at  letter  it  ap- 
peared that  the  lease  was  to  endure  for  three 
yearsy  and  that  the  game-tenant  was  to  be  bound 
'•  to  keep  down  the  rabbits."  This  lease  was  in- 
effectual, and  did  not  constitute  a  sufficient  title  to 
sue.  A  verbal  lease,  for  more  than  a  year,  is 
ineffectual  even  fora vear  (Bell's  Prin.  s.  1188) ;  and 
it  cannot  be  {ntrved  by  the  oath  of  party  (Bell 
on  Leases,  vol.  ii.,  p.  281,  and  note).  Farther,  a 
lease  of  game  is  not  a  real  risht,  but  only  a  per- 
•onal  privilege,  and  not  good  against  a  singular 
snocesaor  or  purchaser  of  the  land  (Pollock,  Gil- 
monr  k  Co.  v.  Harvey,  6  S.  913).  It  may  be  a 
good  title  to  sue  to  protect  game,  but  is  not  suffi- 
cient to  entitle  the  advocator  to  interdict  the  re- 
spondent from  killing  rabbits,  which  are  not 
game,  on  his  farm,*  or  m>m  enterins  the  woods  for 
that  purpose.  The  proprietor  oudkt  to  have  con- 
curred, which  he  has  not  done,  fiut,  if  the  advo- 
cator has  a  title  to  sue,  he  luu  no  title  to  prevail 
on  the  merits,  or  to  exclude  the  respondent  from 
the  woods  on  his  farm  for  any  lawful  purpose, 
because  the  woods  are  a  part  of  his  farm,  and  the 
tenant  has  a  right  to  destroy  the  rabbits  for  pro- 
tection of  his  crops.  It  is  proved  that  trapping 
was  the  o&ly  effectual  means  of  destroying  tnem  ; 
that  the  traps  were  set  with  sreat  care,  and  that 
no  injury  was  done  or  intended  to  the  ^ame,  As 
to  the  right  of  the  advocator  to  the  six  acres  of 
wood  between  the  railway  and  the  river  Dee,  he 
had  established  no  title  to  it.  i.he  respondent  did 
not  claim  any  right  to  possess  and  occupy  that 
wood,  and  no  attempt  to  trap  rabbits  there  had 
been  proved.  Then  as  to  the  special  agreements 
of  1861  and  1864^  founded  on  by  the  advocator, 
there  was  no  evidence  that  they  were  ever  con- 
cluded agreements. 

To-day  the  Court  adhered  to  the  judgment  of 
the  Steward-Depute. 

The  Lord  Justicie-Clxrk  rested  his  judgment 
mainly  on  the  right  of  pasture  which  the  agricul- 
tural tenant  had  in  the  plantations,  which  he  held 
to  involve  his  ri^ht  to  kill  rabbits  there  as  a  per- 
tinent, and  on  the  exercise  which  he  had  had 
without  objection. 

Lord  Cowan  concurred,  expressing  his  dissatis- 
faction that  there  had  been  so  much  and  per- 
sistent litigation  on  such  a  subject. 

Lord  Bknholme  was  of  the  same  opinion.  He 
would  only  add,  that  where  there  was  a  conflict- 
ing interest  between  the  agricultural  and  the 
game  tenant^  great  forbearance  was  needed  to 
prevent  collision ;  for  while  the  agricultural 
tenant  used  traps,  as  he  was  entitled  to  do^  he 
mnst  use  such  traps  as  would  not  destroy  game. 
That  was  to  a  great  extent  possible  ;  and  on  the 
other  hand,  the  game  tenant  must  take  care  not  to 
injure  the  stOQk  on  the  farm.  It  was  plain  that 
for  many  years  there  had  been  a  good  deal  of  that 
fprbearance  here,  until  something  or  other  had 
happened,  in  consequeaoe  of  whioh  the  game 
ttf-nant  had  become  unreasonable,  and  had  begun  a 
litigation  which  latterly  had  become  merdy  a 
matter  of  eitpenses,  hia  interest  as  game-  tenant 
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having  ceased  before  the  record  was  closed  in  the 
inferior  court. 

Lord  NsAVES  concurred. 

Agent  for  Advocator— W.  S.  Stuart,  S.S.C. 

Agents  for  Respondents — Scott,  Bruce  &  Glover, 
W.S. 


OUTER    HOUSE. 

(Before  Lord  Mure. ) 
PET. — ^MBS  MACKAY. 
Affenf9  Bppothee — TruH — Beneficiary — Judicial 
FacUyr-^R^iUal  Book  Held  (per  Lord  Mure, 
and  acquiesced  in)  that  a  law  agent  for  a  heme- 
ficiary  under  a  trust-deed  was  not  entitled  to 
plead  his  right  of  hypothec  in  regard  to  the 
rental  book  of  the  estate,  against  a  judicial 
factor,  the  latter  being  the  natural  custodier 
of  such  vouohera. 
A  question  affecting  the  principle  of  a  law 
affent's  right  of  hypothec  arises  in  this  case.  In 
1821,  John  RusseU,  Esq.,  of  Moreless  and  Balmaad, 
died,  leaving  a  trust-decid,  by  which  he  conveyed 
his  property  to  trustees.  The  trustees  failed,  and 
his  daughter,  Mrs  Mackay,  wife  of  Captain  Mac- 
kay,  of  the  50th  Regiment,  with,  it  is  said,  in 
these  proceedings,  the  consent  of  the  trustees^ 
served  neir  in  general  to  her  father,  and  assumed 
the  management  of  the  estate.  Ilie  trust-deed 
provided  that,  in  the  event  of  Captain  Mackay 
predeceasing  his  wife,  the  trustees  were,  a  twelve- 
month after  that  event,  to  divest  themselves  of 
the  capital  of  the  estate  and  make  it  over  to  Mrs 
Mackay,  who  was  to  be  taken  bound,  b^  a  deed 
sufficient  for  the  purpose^  that  the  capital  and 
interest  should  be  preserved  for  behoof  of  her 
children,  and  at  her  death  divided  equally  among 
them.  Mrs  Mackay  having  served  to  her  father, 
executed  a  disposition  of  the  property  to  herself  in 
liferent  and  her  children  in  fee,  and  she  continued 
along  with  her  husband  in  management  of  the 
estate  until  1840,  when  a  judicial  factor  was  ap- 
pointed on  an  application  made  by  Mrs  Ewinji;,  a 
daughter  of  Mrs  Mackay.  The  estate  has  since 
then  been  in  the  hands  of  successive  judicial 
factors,  and  is  now  under  charge  of  Mr  John 
AUan,  solicitor,  Banff,  who  was  appointed  in  1866. 
In  these  circumstances^  Mrs  Mackay  brought  a 
petition  last  year,  praying  for  an  annuity  out  of 
the  estate.  This  being  opposed  by  Mrs  Ewing, 
the  judicial  factor  was  called  upon  by  the  Lonl 
Ordinary  to  supply  certain  information  to  the 
Court,  and  in  particular  to  instruct  the  alleged 
indebtedness  by  Mrs  Mackay  of  considerable  sums 
to  the  trust-estate,  which  were  set  up  as  a  reason 
why  no  annuity  should  be  granted.  To  enable 
him  to  do  this,  the  judicial  factor  served  a  specifi- 
cation of  writs  for  recovery  of  the  rental  book  of 
the  estate  while  that  was  under  the  manayment 
of  Captain  and  Mrs  Mackay.  That  specihcation 
was  served  on  Messrs  H.  &  H.  Tod,  W.S. ,  who 
put  in  answers  to  the  petition  on  behalf  of  the 
executor  of  the  late  Mr  Pyper,  writer  in  Edin- 
burgh, who  was  the  executor  of  tiie  late  Mr  Dousal 
Grant,  solicitor  in  Edinburgh,  sole  partner  of  tii6 
firm  of  Messrs  Macmillan  k  Grant.  Macnullan 
&  Grant  had  done  a  good  deal  of  law  business 
for  Captain  and  Mrs  Mackay  for  .the  period 
between  1839  and  1856,  in  connection  with 
the  estate,  and  with  their  rights  under  it  as 
beneficiaries.  In  particular  they  had  acted  as 
agents  for  Mrs  Mackay  in  a  petition  for  recal  of 
one  of  the  factors,  and  the  appointment  of  another. 
For  the  accomit  so  incurred,  Messrs  H.  &  H.  Tod, 
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as  repreBenting  the  interest  of  Macmillan  k  Grant, 
claimed  a  right  of  hypothec  over  the  rental  book  of 
the  estate  and  other  writings  which  had  come 
into  their  possession  on  the  eiiiployment  of  Cap- 
tain and  Mrs  Mackay.  The  Lord  Ordinaiy  re- 
mitted to  a  oommissioner  to  take  proof  under  the 
specification,  when  Mr  Tod  appeared,  and  de- 
clined both  to  produce  the  book  and  to  say  where  it 
was.  The  commissioner  having  reported  the 
matter  to  the  Court,  a  discussion  followed  as  to 
the  validity  of  the  alleged  ri^ht  of  hypothec.  In 
the  course  of  the  &acosmxm  it  was  admitted 
that  the  rental  book  was  in  the  possession  of  the 
Messrs  Tod,  but  they  maintained  their  right  to 
retain  it  imtil  payment  of  their  account,  or  at 
any  rate  of  that  part  of  their  account  which  was 
incurred  in  the  recal  and  appointment  of  a  new 
judicial  factor,  because  that  was  both  beneficial  to 
the  estate  and  a  direct  charae  against  it.  The  Lohl 
Ordinary  pronounced  the  following  interlocutor, 
which  has  Deen  acquiesced  in  :^ 

"28<A  February  1867.— The  Lord  Ordinary, 
having  heard  counsel  on  the  report  of  the  commis- 
sioner. No.  40  of  process,  relative  to  the  objection 
raised  by  the  haver,  under  the  call  made  upon 
him  to  produce  in  terms  of  articles  1st  and  2a  of 
the  specification  No.  37  of  process.  Finds  that  the 
haver  is  bound  to  answer  the  question  whether  he 
has  the  rental  book  and  other  write  called  for  in 
his  possession,  and  if  so,  to  produce  the  said 
rental  book;  and  ordains  him  to  produce  the 
same  by  Monday  first,  under  reservation  of  any 
claim  he  may  have  to  payment  out  of  the  estate  in 
the  hands  of  the  judicial  factor  of  such  of  the  ac- 
counts in  respect  of  which  the  claim  of  hypothec 
is  asserted,  as  he  can  instruct  are  properly  charge- 
able a^^unst  that  estate,  and  have  not  already 
been  paid,  and  reserving  hoc  statu  the  questions 
raised  as  to  production  of  the  decree  •  dative 
and  inventory  :  Finds  the  haver  liable  in  the  ex- 
penses of  this  discussion,  which  modifies  to  five 
guineas,  and  decerns.  David  Murb." 

"Note, — ^The  rental  book  called  for  ought,  in 
the  opinion  of  the  Lord  Ordinary,  to  have  been 
handed  over  to  the  predecessor  of  the  present 
judicial  factor  by  the  agent  whose  representative 
now  claims  right  to  retain  it,  when  the  trust 
estate  was  taken  out  of  the  char^  of  his  client, 
Mrs  Mackay,  and  placed  under  judicial  manage- 
ment in  18«),  and  this  would  probably  have  bMn 
done  had  that  judicial  factor  properly  discharged 
the  duties  devolved  on  him  by  the  Court.  In 
these  circumstances,  it  appears  to  the  Lord  Ordi- 
nary that  the  representative  of  the  agent  who  so 
oimtted  to  hand  over  the  rental  book  to  the  judi- 
cial factor  is  not  entitled,  in  respect  of  any  of  the 
rules  wldch  have  hitherto  been  applied  in  regard 
to  an  agent's  hypothec,  to  refuse  to  deliver  up 
that  book  to  the  ofiioer  of  Court  under  whose 
charge  the  estate  now  is,  because  of  accounts  in- 
curred on  the  employment  of  one  of  the  benefici- 
aries interested  m  the  estate  after  it  had  becoi 
placed  under  a  judicial  factor.  When  the  ques- 
tion was  discussed  before  the  Lord  Ordinary,  the 
claim  to  retain  was  accordingly  not  insisted  on,  in 
regard  to  several  of  the  accounts  in  the  appendix  to 
the  answers  for  the  executor,  on  whose  behalf  the 
claim  was  set  up  ;  and,  in  particular,  in  regard  to 
Nos.  2  and  5,  ana,  as  the  Lord  Ordinary  understood. 
No.-  7  of  that  abstract^  and  the  Lord  Ordinary  does 
not  Tory  wen  see  upon  what  ground,  w  facie  of  the 
other  accounts,  a  claim  to  retain  can  be  main- 
tained in  respect  of  them  as  against  the  present 
judicial  factor,  unless  it  can  m  shown  tlu^  the 
was  incurred  upon  the  employment  of 


his  predecessor  in  the  office  or  in  nrooeedinga 
necessary  to  be  taken  against  that  predecessor  for 
the  protection  of  the  estate ;  and  which,  in  th« 
peculiar  circumstances  of  the  case  it  may  have 
been  necessary  to  do.  While,  therefore,  the  Lord 
Ordinary  has  appointed  the  rental  book  to  be  pro- 
duced, he  has  inserted  a  reservation  which  will 
keep  open  any  chum  the  haver  can  instruct  to  be 
property  .  chargeable  against  the  trust  -  estate, 
which  is  sufficient  to  meet  any  such  demand  ;  and. 
he  has  ako  reserved  hoc  statu  the  question  as  to 
ordering  production  of  the  decree  oative  and  in- 
ventory. "  D.  M." 

Counsel  for  Haver— Mr  G.  H.  PattiaoiL  Agents 
— H.  &  H.  Tod,  W.S. 

Counsel  for  Judicial  Factor— Mr  W.  A.  Brown. 
Agent— J.  0.  Baxter,  S.S.C. 


HOUSE  OF  LOESS. 


M(mday—Tkur8dayy  March  18—21. 

OSWALD'S  TRUSTEES  V.  OSWALD  AND 
OTHERS. 
(In  Court  of  Session  2  Macp.  249.) 
EiUaU — C(mtravenUon^PTohiihit&onaagakndAUsnti^- 
Hon  and  Altering  the  Order  qf  Succesdon^'^ 
Mortis  Causa  Deed.    An  heir  of  entail  in  pos- 
session executed  a  mortis  causa  trust-deed, 
conveying  the  entailed  lands  to  trustees,  who 
maintained  that  the  oonvejranoe  was  within 
the  grantor's  power,  because  the  prohibition 
against  idienanon  was  ineffectual,  being  erased 
in  substantiaUbus.    Held  (aSl  C.  of  S.),  thsi 
the  deed  was  not  an  alienation,  but  an  altera- 
tion of  the  order  of  succession,  which  wss 
prohibited  by  a  clause  not  said  to  be  inefiec- 
tual,  and  that  therefore  it  was  a  contravention 
of  the  entail. 
This  was  an  appeal  from  a  judgment  of  the 
Second  Division  of  the  Court  of  Session,  in  sn 
action  of  declarator  at  the  instance  of  the  trustees 
and  beneficiaries  named  in  the  trust-deed  of  the 
late  Richard  Alexander  Oswald,  Esq.,  of  Anchen- 
cruive,   dated  19th  October  1838.      Mr  Oswald 
died  on  19th  June  1841. 

The  pursuers  concluded  for  declarator  that  the^ 
had  right  under  the  trust-deed  to  the  whole  hen- 
table  and  moveable  property  of  the  late  Mr 
Oswald,  and  especially  to  certain  specified  lands 
which  Mr  Oswald  held  under  a  deed  of  entail, 
dated  22d  January  1790.  The  deed  of  entail  con- 
tained a  prohibition  against  alienating  the  lands, 
and  another  against  altering  the  order  of  snooee- 
sion.  But,  in  the  prohibition  against  alienatioo, 
the  word  '*  irredeemably "  was  written  on  an 
erasure,  which,  it  was  maintained,  rendered  that 
prohilution  ineffectual  and  entitled  Mr  Oswald  to 
convey  the  lands  to  the  pursuers. 

The  defender,  Mr  Alexander  Oswald,  jpleaded 
that  the  trust-deed  was  not  a  deed  of  ahenation 
in  the  sense  of  the  statute  1686,  a  22,  but  a  deed 
altering  the  order  of  snooession,  and  that» 
although  the  clause  prohibiting  alienation  might 
be  ineffectual  because  of  the  erasure  in  aubskm' 
ticUibus,  the  clause  prohibiting  the  alteration  of 
the  order  of  succession  was  not  in  that  position ; 
and  that  therefore  the  late  BCr  Oswald  had  no 
power  to  grant  the  trust-deed  in  so  far  as  it  s^ 
fected  the  subjects  of  the  entail. 

The  Lord  Ordinary  ( Jerviswoode)  assoilzied  the 
defenders,  and  on  a  reclaiming  note  the  Second 
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Division  unaniTnonaly  adhered.  The  trust-deed 
was  held  to  be  an  alteratdon  of  the  order  of  sncces- 
sion,  and  therefore  invalid  as  a  oontraventioa  of 
tiie  tailsie^  whether  the  prohibitioii  against  aliena- 
tion was  valid  or  not. 

The  poTsaers  appealed. 

Anderson,  Q.u.,  and  Geobob  Young,  for 
them,  avgned— As  it  was  dear  that  the  late  Mr 
Oswald  was  not  prohibited  from  seUing  or  alien- 
atinff  the  estate,  the  sole  question  was  whether 
the  deed  which  he  had  execated  was  an  alienation 
or  simply  a  deed  affecting  the  order  of  sucoeasion. 
In  Seotland,  it  was  not  competent  for  a  fi«r  to 
alieoste  his  estate  except  by  a  conveyance  which 
had  a  present  and  immediate  operation.  Now, 
this  deeii  which  was  executed  was  a  de  presenH 
conveyance.  It  was  a  disposition,  and  not  of  the 
nature  of  a  wilL  The  trustees  were  disponees  or 
singular  successors,  and  not  le^tees.  A  diq[>oei- 
tion  to  the  trustees  to  sell  was  m  effect  the  same 
thing  as  a  conveyance  to  singular  successors.  The 
Court  below  was  therefore  wrong  in  holding  that 
this  was  of  the  nature  of  a  deed  altering  the  order 
of  sucoession,  and  the  interlocutors  appealed  oug^t 
to  be  reversed. 

The  AiTORNXY-GxNBRAL  (Sir  John  Bolt)  and 
RuTKBRTURD  CuLRK,  for  the  respondents,  were 
not  called  on. 

LoRB  Chancbllor  (Chblksford)— My  Lords, 
this  is  sn  i^peal  from  an  interlocutor  of  the 
Second  Division  of  the  Court  of  Session  adhering 
to  an  interlocutor  of  the  Lord  Ordinary  in  an 
action  of  declarator  and  reduction  at  the  instance 
of  the  pursuers. 

The  object  of  the  action  is  to  have  it  declared 
that  the  pursuers,  as  trustees  under  a  trust- 
disposition  and  settlement  executed  by  Richard 
Alexander  Oswald  on  the  19th  October  1838,  had 
full  right  to  the  whole  lands  and  heritages,  goods, 
gear,  debts,  and  sums  of  money,  chiims  ana 
demands,  and  in  general  the  whole  means  and 
estates  heritable  aiSl  moveable,  real  and  personal, 
of  what  nature  or  kind  soever,  and  wheresoever 
situAted,  which  belonged  to  the  said  Richard 
Alexander  Oswald. 

The  defenders,  in  answer,  allege  that  Oswald 
had  no  power  to  make  the  tmst-diqposition  and 
settlement,  being  prohiUted  by  a  deed  of  tailzie 
of  the  lands  and  noitages,  dated  the  22d  January 
1790,  under  which  he  was  heir  in  tail  in  possession. 

The  deed  of  tailzie  was  made  hy  trustees  in 
execution  of  a  trust  contained  in  a  tailzie  of  the 
estate  of  Auchencruive  of  date  24th  March  1780; 
but  it  must  be  regarded  as  an  independent  tailzie, 
and  not  as  depending  upon  any  raference  to  the 
prior  deed. 

It  contains  two  prohibitory  dausoL  ^pon  one 
of  which  the  whole  question  turns.  The  first  of 
them  is  a  pohibition  a^^ainst  changing  the  order 
of  succession — **  That  it  shall  not  oe  lawful  to,  or 
in  the  power  of,  the  said  Richard  Alexander 
Oswald,  or  any  of  the  heirs-male  |;eneral  or  of 
tailzie,  who  shall  succeed  to  the  said  lands  and 
estate^  to  alter,  innovate,  or  change  this  present 
tailiie^  or  nomination,  or  order  of  succession  here- 
in praseribed,  or  do  or  grant  any  act  or  deed  that 
may  import  or  infer  any  alteration,  innovation,  or 
dumge  thereof  directiy  or  indireotiy."  The  second 
is  against  alienations  in  these  words^"That  it 
shall  not  be  in  the  power  of  the  said  Richard 
Alexander  Oswald,  or  of  any  of  the  heirs-miJe 
Beneral  or  of  taiUie,  who  shall  succeed  to  the  said 
Xuids  and  estate,  to  sell,  alienate,  impignorate,  or 
dispone  the  said  lands  and  estate,  or  any  part 
thereof  either  irredeemably  or  under  reversion." 


In  this  latter  clause  the  word  "  irredeemably  ** 
is  written  upon  an  erasure,  and  this  being  an 
alteration  in  esierUuiUlnu,  tne  whole  clause  is 
vitiated,  and  in  consequence  there  is  no  valid 
prohibition  against  alienation. 

The  only  prohibitory  dauae  which  is  effective  is 
that  against  altering  the  order  of  succession.  The 
question  therefore  is  whether  the  trust-disposition 
and  settiement  of  the  19th  October  1838  u  to  be 
regarded  as  an  alteration  of  the  order  of  succes- 
sion, and  therefore  prohibited,  or  as  an  alienation, 
and  within  the  competency  of  Richard  Alexander 
Oswald  by  reason  ot  the  invalidity  of  the  clause 
prohibiting  alienation. 

The  deed  in  question  is  a  morUs  eauaa  disposi- 
tion by  Oswald  to  trustees,  and  the  purposes  of 
the  trust  are  declared  to  be  for  payment  of  the 
truster's  debts  and  legacies,  and  after  these  pay- 
ments in  trust  during  the  life  of  his  widow,  when 
she  diould  think  proper,  to  sell  and  dispose  of  the 
trust-estate  and  effects  and  to  invest  the  monies 
in  tiie  funds,  and  pay  the  whole  of  the  dividends  to 
her,  and  after  her  death  to  lay  out  and  invest  a 
sum  of  £30,000  for  the  use  of  the  truster's  grand- 
daughter, with  trusts  for  his  grandchildren  and 
nephews  and  nieces,  and  on  failure  of  all  the  pre- 
ceding trusts  the  residue  to  be  distributed  under 
the  ^iglish  statute  of  distributions. 

The  appellants  contend  that  this  deed  is  an 
alienation  of  the  estate,  and  not  a  mere  alteration 
of  the  order  of  succession.  First,  because  the 
trustees  are  singular  successors;  and  secondly, 
because  it  directs  an  entire  conversion  of  the 
estate  into  money,  and  so  produces  not  a  mere 
alteration,  but  a  complete  termination  of  the 
order  of  succession.  And  in  support  of  this  view 
they  r«dy  strongly  upon  the  case  of  Syme  v, 
Dickson  as  a  decision  which  ought  to  govern  the 


In  Syme  v.  Dickson  there  was  an  entail,  with  a 
prohibition  against  alienation  and  contracting 
debts,  but  none  against  altering  the  order  of  suc- 
cession. The  heir  in  tail  in  possession  made  a 
mortU  causa  disposition  to  trustees,  to  sell  and 
dispose  of  the  lands  for  payment  of  his  debts,  and 
to  pay  tiie  residue  to  his  heirs  and  assigns.  In 
order  that  this  deed  should  be  valid  it  was  neces- 
sary to  establish  that  it  was  not  an  alienation,  but 
an  alteration  of  the  order  of  succession.  The  Court 
of  Session,  in  the  first  place,  found  that  the  entail 
did  not  contain  a  valid  prohibition  against  altering 
the  order  of  succession.  Therefore  the  trustees 
brought  an  action  to  have  it  found  that  by  the 
trust-deed  the  heir  of  entail  in  possession  did  actu- 
ally alter  tne  order  of  succession.  The  defender 
pleaded  that  the  pursuer  never  altered  the  order 
of  succession,  and  that  by  executing  the  trust- 
deed  for  the  purpose  of  selliiig  and  payinff  debts 
he  committed  a  contravention  of  the  entail.  The 
Court,  after  the  Lord  Ordinary  had  sustained  the 
defences  generally,  adhered  to  his  judgment  on 
tiie  defence  that  tiie  truster  had  not  by  &e  trust- 
deed  made  an  effectual  alteration  of  the  succession, 

Kow,  upon  this  case  it  must  be  observed  that 
the  deed  was  a  disposition  to  trustees  for  payment 
of  debts,  and  therefore  in  its  terms  an  alienation 
within  the  prohibitory  dauae.  The  trustee,  in 
Older  to  take  it  out  of  tiie  operation  of  that  clause, 
endeavoured  to  give  the  deed  the  character  of  one 
effecting  an  alteration  of  the  succession.  But  un- 
less the  pursuer  could  have  satisfied  the  Court  that 
if  it  actually  altered  the  order  of  succession  it  was 
not  by  means  of  a  deed  which  amounted  to  an 
alienation,  he  could  not  have  succeeded.  I  do  not 
understand  Syme  r.  Dickson  to  be  an  authority 
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for  the  proposition  apparently  contended  for  in 
this  case,  that  if  the  deed  had  been  one  altering 
the  order  of  succession  it  could  not  at  the  same 
time  be  an  alienation.  There  seems  to  be  no  rea- 
son why  a  deed  should  not  at  once  violate  both 
prohibitions. 

But  the  argument  of  the  appellants  appeared  to 
make  the  object  of  the  two  prohibitory  clauses  so 
entirely  different  as  to  be  capable  of  only  separate 
and  distinct  infringement.  Thus,  after  speaking 
of  the  three  cardinal  prohibitions  ag^dnst  aliena- 
tion, and  contracting  debts,  and  altering  the  order 
of  succession,  and  of  the  distinction  preserved  be- 
tween them  in  the  statute  of  1685,  and  the  Act  of 
Parliament  of  1848,  they  auoted  the  following 
words  of  Lord  Fullerton  m  OliphanVs  case  (13  D. 
1179)  : — «•  The  question  is  brought  to  this  point — 
whether  the  deed  of  1816  is  an  ahenation  or  an 
alteration  of  the  order  of  succession.  No  doubt 
every  question  of  this  kind  mav  be  stated  so  as  to 
raise  an  apparent  difficulty  ;  for  a  deed  altering 
the  order  of  succession  is  an  alienation  as  to  those 
heirs  who  are  excluded  ;  and,  on  the  other  hand,  an 
alienation  is  a  most  effectual  alteration  of  the 
former  order  of  succession." 

These  observations  were  made  on  a  case  in  which 
the  entail  effectually  prohibited  alienation  but  did 
not  prohibit  alteration  of  the  order  of  succession, 
and  in  which  the  deed  was  clearly  of  the  latter 
description,  for  the  heiress  in  tail  gave,  granted, 
and  disponed  tiie  estate  to  and  in  favour  of  herself, 
and  faiung  her  to  and  in  favour  of  her  second  son 
and  his  heirs,  whom  f aiUng  to  a  series  of  heirs  dif- 
ferent from  those  called  in  the  original  destination. 
And  Lord  Fullerton,  remarking  that  "the  deed 
was  in  the  ordinary  form  of  a  d^  of  alteration," 
added  an  observation  which  completely  meets  the 

S resent  case.  He  said — "  T  do  not  think  that  a 
isposition  leaving  the  disponer  in  full  possession, 
ana  conveying  the  estate  alter  her  death  to  a  third 
party,  would  have  been  an  alienation  but  an  altera- 
tion of  the  order  of  succession." 

Li  the  present  case  Richard  Alexander  Oswald, 
whilst  he  was  heir  in  tail  in  possession,  might  have 
made  an  effectual  disposition  during  his  life,  there 
being  no  vaUd  prohibition  against  auenation.  But 
his  trust-disposition  and  settlement  was  not  to 
come  into  operation  luitil  his  death,  when  the  suc- 
cession immediately  opened  to  the  next  of  kin  in  tail. 
It  seems  impossible  to  deny  that  the  trust-dispo- 
sition and  settlement,  if  permitted  to  take  effect, 
would  iimovate  and  change  the  order  of  succession, 
and  divert  tiie  estate  mto  a  different  channel. 
The  observation  of  Lord  Fullerton  in  Oliphant^s 
case,  to  which  I  have  just  jeferred,  \b  In  exact  ac- 
corcUmoe  with  the  unanimous  iudgments  of  the 
I^rd  Ordinary  and  the  Judges  of  the  Second  Divi- 
sion in  the  present  case,  that  the  deed  in  question 
is  not  an  ahenation,  but  an  alteration  of  the  order 
of  succession.  With  such  a  weight  ef  authority 
against  the  appellants  I  have  no  liesitation  in  ad- 
vising your  Lordships  that  the  interlocutors  ap- 
|)ealed  from  ought  to  be  affirmed. 

Lord  Gran  WORTH— My  Lords,  it  is  hardly  neces- 
sary to  remind  your  Loraships  that  a  Scotch  entail, 
in  order  to  be  to  all  intents  effectual,  must  be 
protected  by  three  properly  framed  prohibitory 
clauses— «.«.,  a  clause  against  alienation,  a  clause 
against  incurring  debts,  and  a  clause  against  alter- 
in  <;  the  order  of  succession. 

Before  the  passing  of  Lord  Rutherfurd's  Act  in 
1848,  a  defect  in  any  one  of  these  prohibitions  did 
not  make  the  tailzie  void,  but  simply,  left  to  the 
lieir  of  tailzie  in  possession  the  liberty  to  do  the 
act  not  drly  prohibited,  the  other  provisions  of 


the  tailzie  remaining  in  force  ;  and  the  question  in 
this  case  having  arisen  in  1841,  must  be  solved 
irrespectively  oi  the  Act  of  1848, 

I  assume  for  the  present  argument  that  there  is 
here  no  valid  prohibitibn  affiinst  alienation,  and 
therefore  if  what  was  done  by  the  «ior«M  cauM 
deed  of  1838  is  to  be  treated  as  an  alienation  of  the 
entailed  estate  by  Richard  Alexander  Oswald,  and 
not  as  an  altering  of  the  order  of  sucoeasion,  then 
the  app^ants  are  right,  and  the  Court  below  was 
wrong.  But  I  am  of  opinion  that  what  was  done 
by  the  mortis  eauaa  deed,  assuming  it  to  apply  to 
and  to  comprise  the  entailed  landl,  was,  as  to 
those  lands,  not  an  alienation  within  the  meaning 
of  the  statutes  regulating  entails,  but  was  an  alter- 
ing of  the  order  of  succession. 

A  separate  meaning  ought  to  be  given  to  cvcrv 
one  of  the  three  restrictions,  and  therefore  al- 
though every  alienation  may  popularly  be  descnhed 
as  altering  the  order  of  succession,  yet  that  is  not 
in  my  opinion  the  meaning  of  the  word  "aliena- 
tion "  as  used  in  the  statutes.  Alienation  is  adis- 
truction  of  the  succession  rather  than  an  alteration 
of  its  course.  It  removes  the  subject  ahenated 
from  the  operation  of  the  tailzie,  and  leaves  it  as 
if  no  tailzie  existed.  If  that  be  a  correct  interore- 
tation  of  the  language  of  the  statutes  when  tiiey 
speak  of  alienation,  as  I  cannot  doubt  it  is,  there 
was  here  no  alienation  ;  for  alienation,  to  be  vahd, 
if  made  by  an  heir  of  tailzie  not  prohibited  from 
alienation,  must  be  made  by  him  while  he  w  m 
possession  as  heir  of  taihde.  He  may  in  his  life- 
time, by  alienation,  destroy  the  succession,  but  as 
soon  as  he  dies,  his  power  over  the  entailed  pro- 
perty is  at  an  end,  and  the  title  of  the  person 
next  in  succession  under  the  tailzie  takes  effe<^ ; 
and  if  the  right  of  that  person  is  defeated  by  the 
morHe  causa  deed,  the  effect  of  that  deed  is  to 
divert  the  course  of  succession  from  the  person 
entitled  under  the  tailzie,  and  to  cany  it  to  the 

Serson  or  persons  entitled  under  the  mortis  causa 
eed.  It  can  make  no  difference  that  the  perwa 
claiming  to  be  entitled  under  the  moHis  causa  deed 
is  thereby  directed  to  sell.  He  can  only  do  that 
after  he  has  succeeded  to  the  estate  m  an  order  of 
succession  different  from  that  prescribed  by  the 
tailzie.  .     , 

On  these  short  grounds  the  decision  of  the 
Court  below  appears  to  me  to  have  been  perfectly 
correct. 

Lord  Westbury— My  Lords,  I  am  ready  to 
grant,  for  the  purpose  of  the  present  judgment,  to 
the  appellants  that  the  erasure  contained  m  the 
prohibiting  clause  against  sale,  alienation,  tod 
unpignoration  vitiates  the  whole  of  that  prohibi- 
tion. I  am  also  ready  to  grant  or  to  assume,  for 
the  purpose  of  the  present  argument,  that  if  the 
settler  in  the  deed  of  1838  had  been  an  unre- 
strained fee-simple  proprietor,  the  lands  in  (ques- 
tion mi^ht  have  been  taken  as  passing  by  virtue 
of  that  instrument. 

It  may  be  unnecessary  to  mention  (but  perhaps 
it  may  be  desirable  to  do  so,  in  order  to  show  that 
we  have  not  forgotten  it)  the  well  estabhshed 
principle  that  an  heir  of  entaU,  according  to  the 
Scotch  law  of  entail,  is  absolute  fiar,  and  has  all 
the  characteristics  of  a  fee-simple  proprietor,  save 
to  the  extent  to  which  he  is  restrained  by  the 
fetters  of  the  entail.  One  other  observation  may 
he  necessary — namely,  that  this  is  a  case  tnter 
haeredes  ;  and  deeds  of  entail  beinij  by  Scotch  law 
good  at  common  law,  it  is  here  simply  necessary 
to  inquire  whether  the  deed  of  1838  is  struck  at 
by  any  prohibition  ;  because  if  there  be  a  prohiln- 
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tion  within  the  terms  of  which  that  deed  fallB,  it 
will  be  sufficient  to  avoid  the  instrument. 

The  argument  on  the  jMirt  of  the  appellants 
consists  of  two  propositions — one  formmg  the 
major  premiss  of  their  syUo^m,  the  other  the 
minor.  Their  first  proposition  was  this: — No 
gratuitous  deeds  of  alienation  fall  within  the 
terms  of  a  simple  prohibition  against  alterinjg  the 
order  of  succession.  They  attempted  to  mamtain 
that  general  proposition  on  the  authority  of  two  or 
three  cases,  tue  principal  of  whi<^  were,  first,  the 
case  of  8yme  v,  iMckson,  and  then,  secondly,  Lady 
I>alhonsie*s  case.  Kow,  in  the  case  of  Byrne  «. 
Dickson  there  was  a  prohibition  against  aliena- 
tion, but  there  was  no  prohibition  against  altering 
the  order  of  succession.  The  instrument  whi<£ 
was  executed  by  the  heir  of  entail  had  an  imme- 
diate operation,  because  it  conveyed  to  trustees 
the  lands  then  fbelonging  to  him,  and  which 
he  should  possess  at  the  time  of  his  death  ; 
And  the  trust  was  present  and  immediate — 
namely,  to  sell  those  lands.  It  was  not  a  revoc- 
able instrument,  nor  was  a  liferent  reserved  to  the 
grantor.  That  deed,  therefore,  was  struck  at  by 
the  prohibition  against  aUenation ;  but  the  con- 
tention was  to  give  it  a  different  character  from 
that  of  alienation,  and  to  bring  it,  if  possible, 
within  the  character  of  a  deed  idtenng  the  order 
of  sncoessioxL.  The  Court  of  Session,  however, 
held  that  it  was  an  alienation,  and  refused  to 
bring'  it  within  the  compass  of  an^  prohibition,  if 
there  had  been  a  prohibition  against  altering  the 
order  of  succession.  That  case  by  no  means  proves 
this  conclusion  that  a  gratuitous  deed  of  aliena- 
tion mBj  not  be  bad  as  an  instrument  altering  the 
order  of  succession. 

In  Lady  Dalhousie's  ease  the  circumstances  were 
reversedr  In  that  case  the  nature  of  the  instru- 
ment was  of  this  kind.  (I  take  the  statement  in  both 
of  these  cases  from  the  statements  made  by  the  ap- 
pellants themselves. )  In  Lady  DaJhousie's  case  the 
heir  of  entail  executcdadispositionin  favour  of  him- 
self and  the  heirs-male  of  nis  body,  and  it  was  at- 
tempted to  be  contended  there  that  tiiat  was  an 
alienation.  But  it  was  held  that  inasmuch  as  the 
estateof  thedisponer  wasreservedto  thedisponer,  it 
was  not  an  alienation,  but  was  a  deed  altoingthe 
the  order  of  succession. 

With  regard  to  the  first  gMieral  proposition  of 
the  appellimts,  it  appears  to  me  to  oe  effectually 
diroroved  by  the  languaffe  of  the  judge  in  the  case 
of  Oliphaat  (which  has  been  already  referred  to  by 
my  noble  and  learned  friend  the  Lord  Chancellor), 
aiidalso  by  the  decision  of  this  House  in  the  case  of 
Innes  s.  Cowan,  both  of  which  cases  appear  to  me 
effectually  to  dispose  of  the  assertion  tnat  a  cra- 
toitous  deed  of  auenation  cannot  be  struck  at  By  a 
clause  against  altering  the  order  of  succession. 

The  next  proposition,  and  the  minor  premiss  of 
the  amwllants,  is,  that  this  particular  instrument 
of  1838  is  a  deed  of  aUenation  ;  and  being  a  deed  of 
alienation,  thev  say  it  cannot  be  brought  within 
the  compass  of  the  prohibition  against  aRering  the 
order  of  succession. 

Now  it  is  in  this  proposition,  as  in  most  in- 
stsnces  of  false  reasoning,  that  the  error  of  the 
appeJlants  principally  hes.  My  Lords,  this  deed 
has  none  of  the  characteristics  of  alienation.  In 
the  first  place,  the  liferent  of  the  settler  is 
absolutely  reserved.  In  the  next  place,  the  deed  is 
purely  mortu  causa,  and  therefore  in  its  own 
nature  revocable.  In  the  third  place,  it  is  ex- 
pressly made,  sulnect  to  revocation,  even  at  the 
last  moment  of  the  granter^s  life.  Now,  what 
is  the  character  of  an  instrument  of  that  kind  ? 


Can  it  be  properly  termed  an  alienation  ?  It  has 
no  operation  whatever  inter  vivos.  It  has  no 
operation  until  the  death  of  the  settler.  Then, 
on  the  death  of  the  settler  what  is  the  effect  ? 
Why,  that  under  the  original  deed  of  entail, 
the  heir  of  tailzie  under  the  destination  in 
that  deed  becomes  entitled.  But  what  would 
be  the  operation  of  this  trust-deed  of  1838  ?  Its 
only  operation,  its  only  object,  aim,  and  purpose, 
would  be  to  give  to  the  estate  a  different  owner 
from  the  successor  that  would  be  entitled  to  it 
under  the  destination  of  the  entail.  But  can  any 
one  say  that  an  instrument,  the  object  and  effect 
of  which  are  clearly  to  alter  the  ownership  at  the 
death  of  the  settler,  is  not  an  instrument  which  has 
for  its  sole  purpose  and  aim,  and  its  only  operation, 
to  give  to  the  estate  a  different  succession  at  the 
death  of  the  settler  ? 

My  Lords,  this  case  appears  to  me  so  plain,  that 
I  should  hardly  have  supposed  that  it  could  be 
made  capable  of  any  serious  discussion,  but  for  the 
able  and  learned  argument  which  we  have  heard. 

But  these  being  the  characteristics  of  the  deed, 
I  submit  to  your  Lordships  that  unquestionably 
the  conclusion  of  the  Court  of  Session  was  right, 
and  I  therefore  concur  in  these  words  of  the  Ix>rd 
Justice-Clerk,  in  which  he  says — '*Such  a  testa- 
mentaiy  conveyance  seems  to  be  in  every  sense  of 
the  term  a  contravention  of  the  tailzie,  an  altera- 
tion and  innovation  of  the  order  and  course  of  the 
succession,  a  substitution  of  a  new  succession  for  the 
tailzied  succession,  the  nomination  of  new  successors 
not  members  of  the  tailzie.  The  pursuers  therefore, 
in  my  opinion,  as  trustees,  are  the  successors  of 
Mr  Oswald  in  the  true  teetamentaiy  sense  of  that 
term,  because  they  take  from  him  by  an  instru- 
ment which  isgratuitous,  executed  mortis  cauaa,  re- 
vocable, undeuvered,  and  ineffectual  during  the 
lifetime  of  the  maker." 

But  an  instrument  of  which  these  things  may  be 
truly  predicated  cannot  be  called  an  alienation 
except  by  a  misnomer.  It  is  nothing  to  say 
that  it  would  be  competent  to  the  trustees  to 
feudalise  their  titles  under  that  deed.  If  they 
had  done  so  the  destination  of  the  deed  still  re- 
mained revocable,  having  no  effect  whatever  on 
the  enjoyment  of  the  property  till  the  death  of  the 
settler.  These  are  the  characteristics,  not  of  a 
deed  of  aUenation  operating  de  prutnti  inter  vivow, 
but  of  an  instrument,  the  effect  of  which  is  post- 
poned till  the  death  of  the  settler,  and  then  in- 
tended to  operate  upon  the  destination  contained 
in  the  deed  of  entail,  by  substituting  a  new  line 
into  the  order  of  succession. 

I  have  not,  therefore,  the  least  doubt,  nor  have 
I  for  a  moment  felt  any  doubt  from  the  commence- 
ment of  the  argument,  as  soon  as  the  facts  of  the 
case  were  ascertained,  with  r^^ard  to  the  correct- 
ness of  the  decision  of  the  Court  of  Session. 

Lord  OOLONSAY — My  Lords,  I  have  xerv  little 
to  say  in  addition  to  the  observations  which  have 
be^i  made  by  your  Lordships,  because  I  concur 
entirely  in  those  observations  and  in  the  conclusion 
at  which  your  Lordships  have  arrived.  It  appears 
to  me  that  this  deed  in  form  partakes  of  the 
character  of  an  alienation,  but  it  aoes  not,  on  that 
account,  cease  to  be  a  deed  altering  the  order  of 
succession. 

I  see  it  stated  in  the  written  alignment  for  the 
appellants  that  "  a  deed  alterins  the  succession  is 
a  deed  whereby  an  heir  of  entail  ^  in  possession  of 
the  estate  under  a  destination  to  nimself  and 
his  heirs-male  resigns  it  in  favour  and  for  new 
infeftment  to  himself  and  his  heirs-generaL  In 
such  a  case  the  heirs -general^tske  through  him. 
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And  not  from  him."  Now,  it  ia  true  that  that  ia  a 
most  common  mode  of  altering  the 'order  of  sno^ 
oeenon.  Bnt  it  is  not  the  on^  mode  of  altering 
the  order  of  anooession.  I  know  no  authority  for 
holding  that  an  alteration  in  the  order  of  eucoes- 
sion  may  not  be  effected,  althonffh  the  heir  in 
poeseesion  does  not  first  conyey  to  lumself  .  Indeed 
I  think  the  appellants  were  unable  to  sustain  Uus 
arsument  even  in  their  printed  case,  because  in  a 
subsequent  part  of  it  they  fall  off  from  that  posi- 
tion, and  seem  substantiaJly  to  admit  that  if  this 
deed  had  been  one  conveying  the  estate  to  trustees 
in  the  manner  in  which  it  is  attempted  to  be  con* 
vey ed,  with  instructions  to  make  it  over  to  another 
set  of  heirs,  in  that  case  it  would  have  been  a 
deed  altering  the  order  of  succession.  That  im- 
plies^ that  a  conversance  to  trustees,  though  it  be 
not  in  form  an  ahenation,  may  still  be  a  step  in 
the  alteration  of  the  order  of  succession,  and 
that  it  is  not  merely  by  a  resignation  in  favour  of 
himself  and  his  heirs  that  an  fdteration  in  the 
succession  can  be  effected. 

This  leads  us  to  look  at  the  nature  of  this  deed. 
The  deed  is  one  which  is  made  by  the  settler  for 
the  purpose  of  settling  affurs  at  his  death.  It  is 
a  deed  which  conveys  to  trusteed,  bnt  it  is  re- 
vocable and  not  to  take  effect  during  his  life  ;  it 
is  martU  commo— in  every  sense  a  gratuitous  deed ; 
and  that  being  the  nature  of  the  deed,  it  attempts 
to  put  the  estates  into  the  hands  of  trustees,  witih 
directions  to  do  certain  things.  One  is  to  give  a 
liferent  to  a  partv  who  is  not  entitled  to  a  liferent 
under  the  entail  Therefore  it  is  a  deed  which 
takes  away  the  succession  to  the  estate  from  the 
heirs  who  were  appointed  by  the  entail  That 
appears  to  me  an  incompetent  mode  of  proceeding* 
It  nas  not  the  ordinary  loroe  of  an  ahenation,  nor 
what  I  think  is  meant  by  '*  alienation,"  under  the 
statute  of  1685.  It  is  not  a  de  preaenU  conveyance. 
The  pMrtjr  did  not  divest  himself  of  the  estate  at 
all  J  he  did  not  put  it  away  from  him.  He  did 
not  give  it  over  to  any  other  person,  and  therefore^ 
though  partaking  in  form  of  the  charsoter  of 
alienation,  it  is  not  a  conveyance  such  as  is  con- 
templi^ed  under  the  dause  of  the  entail  which 
prohiUts  alienation,  but  it  is  an  attempt  to  alter 
the  order  ol  succession,  and  it  is  therefore  a  con- 
travention of  that  clause  of  the  entail  which 
effectually  prehibits  alterations  of  the  order  of 


I  abstain  from  ^[iving  any  opinion  upon  a  point 
which  was  raiaed  m  the  argument  aa  to  the  effect 
of  thia  erasureu  I  do  not  tiiink  it  necessaiy  to  do 
anything  further  than  to  assume  that  it  may  be 
conclusive  at  all  events  against  ''irredeemable 
alienations."  Kor  do  I  give  any  opinion  upon  the 
further  point,  whether  this  general  conveyance 
would  be  effectual  to  carry  an  estate  which  was 
settled  by  an  entail  without  any  particular  mention 
of  the  leads.  That  question  may  afterwards  come 
before  the  House,  but  at  present  I  abstain  from 
expressing  sny  opinion  on  it. 

aSx  jStDEBBon — ^My  Lords,  with  respect  to 
costs,  3ronr  Lordships  may  remember  that  there 
was  a  0neat  volume  which  you  thought  unnecessary 
and  which  aggravated  the  costs  very  considerably. 

LoKD  Chavokllob— The  House  does  not  sJlow 
any  diacnasion  as  to  costs  after  judgment  has  been 
given. 

Interiocntors  appealed  from  affirmed,  and  appeal 
dismissed  with  costs. 

Agents  for  Appdlants— Hunter,  Blair,  k  Cowan, 
W.S.,  and  Preston  Karslake,  4  Regent  Street. 

Agents  for  Respondents— Dundas  k  Wilson, 
C.S.,  and  Loch  k  Maolaurin,  Westminster. 


Tkuradmf— Friday,  March  21 — 22. 

BRUCE  AND  OTHEBS  v.  THE  PBESBTTERT 

OF  DEEB. 

(In  Court  of  Session,  3  Macpi  402.) 

Legacy — Uncertainty.  A  legacy  of  the  residue  of 
an  estate  to  the  poor  of  a  Presbyteiy  held 
(aff.  C.  of  S.)  not  to  be  void  from  uncertainty. 

This  was  an  appeal  against  a  judgment  of  the 
Second  Division  of  the  Court  of  Session  in  an 
action  of  multiplepoindiiig,  raised  at  the  instance 
of  Mr  Alejcaader  Bruce,  aa  executor-dative  of  the 
deceased  James  Bruce  of  Innerouhomery,  in  the 
pariBh  of  Longside,  and  county  of  Abetdeen.  The 
question  arose  on  the  effect  of  the  residnaz^  danae 
in  the  testator's  holograph  will,  which  waa  m  these 
worda  : — "  The  wh(&  of  the  balance  of  my  pro- 
perty I  leave  to  poor  of  thia  priabiteiy,  to  oe  di- 
vided— I  mean  the  interest-— l^  the  sessions  of  the 
several  churches,  but  to  be  paid  to  all  Christians 
except  Roman  Catholics.  Ja.  Bruce,  Middleton, 
7th  Oct.  1852." 

The  next  of  kin  of  the  deceased  claimed  the 
residue  of  his  estate,  which  amounted  to  about 
£60,000,  on  the  ground  that  the  above  betjufist 
was  void  &om  uncertainty.  It  was  also  claimed 
by  the  ministers  and  kirk-sessions  of  the  Presby- 
tMsry  of  Deer,  within  whose  bounds  the  testator 
lived,  and  wrote  the  bequest. 

The  Lord  Ordinary  (Kinloch)  and  the  Second 
Division  held  tibat  uie  bequest  was  not  void  or 
ineffectual  by  reason  of  uncertainty,  but  was  valid 
andeffectuaL 

The  next  of  kin  ajmealed. 

The  Attobney  -  Gbhxbal  (Sir  John  Rolt), 
Andskson,  Q.C.,  and  Skeltok,  for  them,  aigned  : 
— Thia  bequest  was  void  from  uncertainty*  ^n»e 
law  of  Scotland  was  yery  different  from  that  of 
En^^d  on  the  subject  of  charitable  bequests,  for 
there  was  no  statute  of  mortmain  in  Scotland,  nor 
doctrine  of  Cyprda,  nor  a  atatute  of  charitable 
uses.  In  all  the  cases  hitherto  there  had  been  a 
certsinty  in  the  legatees  and  in  the  object  of  the 
beouest,  but  here  there  was  neither.  The  Locd 
Ordinary,  in  considering  the  clause,  inserted  the 
definite  article  before  the  word  "  j^oor ;"  but  even 
that  did  not  remove  the  ambiguity.  The  noor 
might  mean  those  reoeivinff  pamh  relief,  tiiose 
who  received  relief  from  ue  kirk  sessions,  the 
result  of  the  collections  at  the  kirk  doon^  and 
those  who  were  poor  bnt  did  not  receive  relief 
either  one  way  or  another.  The  subsequent  worda 
did  not  remove  the  uncertainty,  llie  testator 
spoke  of  poor  of  this  Presbvtenr,  and  it  waa  not 
known  to  what  Presbytery  he  belonged,  whether 
to  the  Free  Church,  the  United  Preabytertaa 
Church,  or  the  Established  Church 

(The  LoBD  Chancellor— When  kJrksossions 
are  mentioned  without  any  additional  descriptionsi 
the  words  must  be  taken  to  mean  the  kirk-seasiona 
of  that  Church  which  is  recognised  as  the  Estab* 
lished  Church. 

Lord  CsijrwoRrH— There  are  in  Scotland  paro- 
ohial  rates  for  the  relief  of  the  poor  and  also 
church  door  collections.  There  is  no  Presbytery 
fund,  is  there,  for  the  same  purpose  T) 

Ko :  the  I^bytery  have  nothing  to  do  with 
the  relief  of  the  poor.  U  the  werd^Presbyteiy  " 
was  to  be  taken  as  a  word  of  localit7t  the  expres- 
sion, "poor  of  this  Pres^tery,"  was  indefinite, 
because  the  bounds  of  Presbyteries  m]|^  be 
varied  from  time  to  time.  Iliis  was  not  a  gift  to 
the  Presbytery  for  the  relief  of  theppCMr.    Fvther, 
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it  was  impoeaible  to  asoertain  not  only  what  olaas 
of  poor  waa  meant  to  be  ben^ted,  bnt  who  were 
to  DO  the  administraton,  and  therefore  the  Honae 
ooght  to  decUie  thia  beqnest  to  be  Toid. 

Sir  R;  Palmxb,  Q.C.,  Gbobgx  Youvq,  and 
Jomr  Chbtnx,  for  the  respondenta,  were  not 
called  on,  except  in  regard  to  the  question  of 
coeta.  In  reply,  they  did  not  object  to  the  costs  of 
the  appeUanta  being  paid  out  of  the  fond  mmedio. 

LoBB  Chamgsllob  (Chelmsford)  ~  My  Lords, 
this  case  appears  so  dear  aa  to  render  it  on- 
neeeawry  to  call  upon  the  counsel  for  the  respond- 
ents. tDie  question  arises  upon  a  abort  danse  in 
the  will  of  Jamea  Bruce,  in  these  words : — **  The 
whole  of  the  balance  of  my  property  I  leare  to 
poor  of  thia  Prasbyteiy  to  be  diTided--I  mean  the 
intoest — ^by  the  sessions  of  the  several  churches, 
bnt  to  be  paid  to  all  Christians,  except  Boman 
Catholios."  This  is  contended,  by  the  next  of  kin, 
to  be  void  for  uncertainty. 

It  is  ouite  dear  that  this  waa  intended  aa  a 
charitable  bequest ;  and  therefore  it  must  be  car- 
ried out  if  the  eeneral  object  of  the  testator  can  be 
ascertained.  When  it  is  said  that  duuritable  be- 
quests must  receive  a  benignant  construction, 
the  meaning  is,  that  when  the  bequest  is  capable 
of  two  constructionB,  one  which  would  make  it 
void,  and  the  other  which  vould  render  it  effectual, 
the  latter  must  be  adopted.  And  I  agree  in  the 
remark  made  by  mv  noble  and  learned  friend. 
Lord  Cranworth,  in  tne  case  of  Morgan  v.  Morris, 
where  he  saya— "There  has  always  been  a  lati- 
tude allowed  to  charitable  bequests,  so  that  when 
the  general  intention  is  indicated,  the  Court  will 
find  the  means  of  carrying  the  details  into  execu- 


The  bequest  in  question  seems  to  me  to  define 
with  sttlBcient  certainty  the  subject,  the  objects, 
and  the  administrators  of  the  charitable  pit.  The 
subject  is  **  the  balance,"  or  residue,  of  the  testa- 
.  toc^a  property.  This  is  admitted  on  the  part  of 
the  a^ppeuanta  to  be  perfectly  dear ;  and  the  objecta 
are^  m  my  omnion,  suffidently  defined.  The  tes- 
tator says—"  I  leave  to  poor  of  this  Presbytery.*' 
Now,  the  word  "poor,"  m  the  context,  is  equiva- 
lent, in  my  opinion,  to  the  expression  "  the  poor," 
which  is  commonly  used  subetantivelv ;  but  it  is 
not  to  the  poor  everfwhere^  but  to  tne  poor  "  of 
this  Preabytery, "  which  must  be  taken  as  a  local 
description.  The  proper  meaninff  of  "Presby- 
tery "  ii  a  particular  kind  of  chnr£  court.  Now, 
the  **poor  of  this  Presbytery,"  in  this  sense  of  the 
word  "  Presbytery,"  is  unmeaning ;  and  therefore 
it  cannot  have  been  intended  by  tne  testator  to  be 
so  need.  In  popular  langnafle  it  idbv  mean  the 
territory  over  which  the  juiuidiction  of  the  church 
court  called  the  Presbytery  extends. 


the  word  in  that  senscL  we  have  the  objects  suffi- 
dently defined  to  be  tne  poor  of  a  particular  dis- 
trict. It  ii  ssid  that  the  bounds  of  Presbyteries 
vary  from  time  to  time.  But  at  anv  given  time 
they  mnst  have  a  certain  limit,  and  the  expression 
*'  t£e  Prestyteiy  of  Deer,  in  itke  county  of  Aber- 
deen," where  the  testator  lived  at  the  time  when 
he  made  his  will,  is  involved  in  no  uncertainty 
ataU. 

Therefore  the  subject  and  the  objects  are^  in 
my  opinion,  olearlv  defined ;  and  we  have  only  now 
to  consider  whether  the  administrators  of  the 
charitable  f^  are  also  described  with  suffident 
certainty.  The  words  are~"To  be  divided,  I 
mean  the  interest — ^by  the  sessions  of  the  several 
churches."  That  must  mean  to  be  distributed 
—not  to  be  divided,  but  to  be  distributed  by  the 


kirk-sessions  of  the  several  churches.  "  The  ses- 
sions of  the  several  churches,"  without  condition 
or  qualification,  must,  in  my  opinion,  mean 
"the  kirk-sesnons  of  the  EsUblished  Church." 
Then  the  result  is,  that  it  is  a  gift  to  be  adminis- 
tered by  the  kirk-sesnon,  according  to  the  discre- 
tion of  the  kirk-session,  amongst  Cniistians  of  all 
denominations,  except  Boman  Catholics,  within 
the  bounds  of  the  ftesbyteiy.  All  this  appears 
to  be  suffidently  dear ;  and  therefore  I  submit 
to  your  Lordships  that  the  interlocutors  iq;»pealed 
against  ought  to  be  affinned,  and,  as  it  has  been 
agreed  on  the  other  side,  the  costs  are  to  come  out 
of  the  estate. 

^  Lord  Crakwobth— My  L<»ds,  I  have  not  a 
single  word  to  add  to  what  my  noble  and  learned 
fri«Dd  has  said,  because  I  entirdv  concur  in  his 
condusion,  and  in  the  reasoning  by  which  he  has 
arrived  at  that  conclusion.  I  will  only  add,  that 
a  point  on  which  I  have  some  doubt  m  this  case 
ii,  whether  this  House  has  not  been  a  little  too 
hue  in  ordering  costs  to  come  out  of  the  estate  in 
cases  of  this  sort,  because  it  rather  encourages 
appeals  which  I  think  the  persons  making  those 
appeals  must  often,  and  certainly  in  the  present 
case  must  have  Mt  absolutdy  desperate. 

Lord  WierrBURT — My  Lords,  I  entirely  afiree 
with  my  noble  and  learned  friends  with  regara  to 
the  objects  of  this  gift.  The  description  mnst  be 
taken  conjunctivdy  ;  and  if  it  be  so  taken,  there 
is  no  uncertainty  about  the  objects  of  it.  Th^ 
are  the  poor  of  the  Presbytery — the  poor  Chris- 
tiana resident  in  the  Presbytery.  Kdtner  is  there 
any  want  of  a  fidudaiy  power  to  distribute  the 
subject  of  the  gift ;  for  that  fiduciary  power  of 
distribution  and  sdection  of  the  objects  or  red- 
pients  is  given  to  the  kirk-sesdons.  There  is, 
therefore,  with  respect  to  the  ^ft,  everything 
that  is  necessary  to  give  it  certainty,  both  with 
re^^ard  to  the  construction  of  the  gift  and  also  aa 
to  its  administratioiL 

My  Lords,  I  entirdy  concur  in  the  last  obser- 
vation whidi  has  been  made  by  my  noble  and 
learned  friend,  that  when  Sir  Bounddl  Palmer, 
with  his  usual  generodty,  has  not  in  terms  con- 
sented, but  has  manifested  no  disinclination  that 
the  costs  should  be  given  out  of  the  estate,  the 
appeUanta  must  condder  themsdves  indebted  to 
tne  bounty  of  their  opponents  for  that  which 
certainly  znej  would  not  have  obtained  from  the 
strict  rues  of  justice  in  this  House. 

Lord  CoLOSBAY— My  Lords,  I  have  nothing  to 
add,  except  to  mention  that  in  diipcsing  of  this 
case  in  the  way  that  has  been  soggestea  we  are 
not  confining  the  kirk-sesdons  of  thePresbytery  to 
give  the  beMlit  of  this  fund  to  the  rdid  of  the 
poor  in  the  legal  construction  of  that  expression. 
The  discretion  is  wider  here.  We  are  not  deding 
with  that  question  at  alL  That  point  is  not 
involved  here.  It  may  come  before  your  Lord- 
ships hereafter  for  decidon  upon  tne  definite 
artide  "the"  as  relating  to  the  legal  poor.  But 
we  are  not  dealing  with  that  question  in  the 
present  case. 

Lord  Crakwobth— There  are  no  legal  poor  of 
thePresbytery. 

Interlocutors  affinned  :  Appeal  dismissed,  with 
directions  that  the  costs  of  the  H^P^  should  be 
paid  out  of  the  estate. 

Agenta  for  Appdlants  —  Tods,  Murray,  and 
Janueson,  W.S.,  and  Bircham,  Ddiymple,  Drake, 
k  Bircham,  Westminster. 

Agents  for  Bespondents — Cheyne  ft  Stuart, 
W.S;,  and  Grshames  ft  Wardlaw,^e8tminster. 
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COTTRT  OP  SESSION. 


EXTENDED    SITTINGS. 


Thursday,  March  21. 
SECOND'TrVISION. 

WATSON  OR  M*O0WAN  V.  WATSON. 
Sheriff--  Peixtum—Delivery  of  Deeds —Feu-Contract 
—Becordmg'-Aet    1693.     Held— {I)    That  a 
summary  petition  in  the  Sheriff  Court  by  a 
party  allegmg  an  interest  in  them  for  delivery 
of  two  demU,  one  being  a  fen-contract,  was  a 
competent  proceeding.   (2)  That  a  feu-contract 
was  property  recorded  in  the  books  of  the 
Shenff  Court,  it  not  falling  within  the  opera- 
tion of  the  Act  of  1693  applicable  to  feu- 
charters. 
This  is  an  advocation  from  the  Steward  Court  of 
Kirkcudbright.     John  Watson,  shepherd,  Torka- 
trine,  in  the  parish  of  Urr,  brought  a  petition  in 
the  Steward  Court,  praying  tha^the  respondent 
should  be  ordained  to  deliver  up  to  him,  upon  a  re- 
ceipt and  obligation  to  redeliver  them,  the  follow- 
itig  deeds — viz.,  (1)  feu -contract  entered  into  be- 
tween JTames  Gibson,  Esq.,  of  Kelton,  deceased, 
and  Robert  Watson,  also  deceased,  and  his  father, 
dated  8th  May  1784 ;  and  (2)  settlement  of  Robert 
Watson  in  favour  of  John  Watson,  the  petitioner's 
father,  Robert    Watson's   eldest    son,    and   his 
three  daughters,  Margaret  and  Agnes,  the  respond- 
ents, and  Marv,  the  petitioner's  aunts,  dated  25th 
June  1822.     The  petitioner  alleged  that  Robert 
Watson  died,  leavmg  certain  heritable  property, 
and  also  a  settlement  leaving  that  property   to 
John  Watson,  his  eldest  son,  now  deceased,  to 
Agnes  Watson  or  M*Gowan,  Margaret  Watson  or 
M'Night,  two  of  the  respondents  m  this  case,  and 
to  Mary  Watson,  his  daughter.     He  further  says 
that  John  Watson  died  intestate,  and  that  he  is 
his  eldest  and  nearest  and  lawful  heir  of  line ;  and 
that  Mary  Watson  died  intestate,   and  that  he 
stands  in  the  same  relation  to  her ;  and  also  that 
he  is  the  nearest  and  lawful  heir  of  line  of  his 
grandfather,  the  said  Robert  Watson.  The  Steward 
(Hector),  overruling  a  judgment  of  tiie  Steward- 
Substitute,  held  that  the  {Mtitioner  had  averred  a 
case   entitling  him  to  have  the  deeds  produced, 
and  ordered    their   production^   subject   to    the 
condition    *'that  his    Sfent,    who   may  receive 
the  same,  shall  undertake  to  have  the  writings 
duly    recorded  within  a  time  to  be  fixed,   for 
behoof  of  aU  parties  interested."    The  respond- 
ents were  ultimately  found  liable  in  expenses  in 
the  inferior  court. 
They  advocated. 

Pattison  and  Duhdjjs  Grant,  for  them,  ar- 
sued — ^The  petition  was  incompetent  in  the  Steward 
Court ;  the  proper  remedy  was  an  action  of  exhi- 
bition. Further,  it  was  incompetent  for  the 
Steward  to  order  the  recording  of  a  feu-contract,  for 
such  a  deed  is  in  the  same  position  as  a  feu- 
charter,  which  can  only  be  registered  in  the  books 
of  Council  and  Session  under  the  Act  of  1693. 
Solicitor-Gbnebal  and  Soott  in  answer. 
To-day  the  Court  (Lord  Neavrs  delivering  the 
opinion  of  the  Court)  adhered  to  the  interlocutor 
of  the  Steward,  holding  that  he  had  taken  a  proper 
view  of  the  case  in  ordering  the  deed  to  be  re- 
corded, and  that  it  was  properly  recorded  in  tiie 
Steward  Court,  the  Act  of  1693  only  applying  to 


the  transmission  of  subaltern  rights,  not  to  the 
creation  of  new  ones. 

Agent  for  Advocator— J.  Barton,  S.S.C. 

Agent  for  Respondent— W.  S.  Stuart,  8.8.C. 

Motidatfj  March  25. 

THOMSON    V,    PHILP. 
PromUsory  Note^Payee—B^ertnee  to  Oath.    (1) 
Terms  of  a  document  which  held  not  to  be  a 
promissory  note  in  respect  of  uncertainty  in 
the  pyee.     (2)  Held  (Lord  Neaves  diss.)  that 
a  reference  to  oath  which  was  declared  nega- 
tive of  the  reference  was  an  implied  surrender 
of  every  other  form  of  proof,  and  that  a  party 
who  had  availed  himself  of  it  had  excluded 
his  right  to  all  other. 
This  is  an  advocation  from  the  Sheriff  Court  of 
Fifeshire.      John  Thomson,   carter,   Caimeyhill, 
for  himself,  and  for  his  own  right  and  interest  in 
the   premises,   and    as    executor    and    universal 
legatory  of  the  deceased  Julia  Paton  or  Young, 
residing  at  Caimeyhill,  widow  of  William  Young, 
feuar  tnere,  conform  to  last  wiH  and  testament 
executed  by  her  in  his  favour,  dated  the  26th  of 
July  1862,  sued  the  defender  upon   an  alleged 
promissory -note  in  the  following  terms  : — 

'*  £40. — Twelve  months  after  date  I  promise  to 
pay  to  Mrs  July*  Paton  Young,  or  James  Thomson, 
carter,  Camehill,  or  thar  oraer,  the  sum  of  £40 
sterling,  with  interest. 

(Signed)  '*  Robert  Philp. 
"Carenhille,  20th  Sept.  1862." 
There  was  an  alternative  conclusion  in  the 
summons  for  alleged  cash  advances  by  the  said 
Julia  Paton  or  Young  to  the  defender  '*  in  differ- 
ent sums  and  at  different  times  (the  particular 
sum  and  dates  being  to  the  pursuer  unknown) 

Srior  to  the  20th  of  September  1862,"  under  de- 
uction  of  a  sum  of  £l  paid  to  account.  The 
Sheriff-Substitute  (Bell)  held  that  the  document 
libelled  was  not  a  promissorv-note  in  respect  it  did 
not  contain  an  unconditional  promise  to  pay  to  a 
particular  payee,  and  as  to  the  alternative  con- 
clusion of  the  summons  that  it  was  defective 
by  reason  of  want  of  specification.  He  therefore 
assoilzied  the  defender  from  the  first  conclusion, 
and  dismissed  the  summons  quoad  the  second. 
The  Sheriff  (Mackenzie)  adhered  to  this  inter- 
locutor so  far  as  it  found  that  the  document 
libelled  on  was  not  a  promissory -note,  but  altered 
as  to  the  alternative  conclusion,  and  found  that 
the  pursuer's  averment  might  be  proved  by  the 
writ  or  oath  of  the  defender.  That  oath  was 
taken,  and  the  Sheriff-Substitute  found  that  it 
was  negative  of  the  reference.  The  Sheriff  ad- 
hered.   The  pursuer  advocated. 

Frasxr  and  Scott  for  him. 

W.  M.  Thomson  for  the  respondent. 

At  advising. 

Lord  Justice-Clerk— The  action  under  advo- 
cation was  broudit  by  the  advocator,  who  was 
Sursuer  in  the  in&rior  Court,  to  recover  an  alleged 
ebt  of  £40  with  interest,  said  to  be  due  to  the 
pursuer.  It  was  rested  in  its  first  conclusion 
upon  an  alleged  promissory-note  for  the  amount. 
It  contained  an  alternative  conclusion  for  payment 
of  the  debt. 

The  object  of  the  pursuer  under  each  conclusion, 
as  appears  from  the  fact  of  alternative  libelling,  was 
to  recover  the  alleged  debt,  either  as  proved  or 
established  by  a  document  said  to  be  privileged, 
or,  if  the  document  should  not  afford  evidence 
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of  the  debfc  per  le,  then  to  ettabliah  it  by  other' 
competent  proof.  The  identity  of  the  debt  is  clear, 
it  IB  a  sum  of  £40  for  value  reoeived  under  the 
fint ;  and  under  the  second,  the  same  sum  with 
interast  from  the  same  day. 

The  Sheriff-Substitute  at  Dunfermline  found 
that  the  document  libelled  under  the  first  con- 
clarion  of  the  action  was  not  a  privileged  instru^ 
ment ;  and  as  it  was  improbative,  oeing  sub- 
Kiibed  but  not  written  by  the  party  said  to  be 
onder  the  obligation,  he  assoOzied  from  that  con- 
dizrion  of  the  action  and  his  judgment  was  ad- 
hered to  by  the  Sheriff.  In  that  state  of  matters 
thepursner  refers  to  the  oath  of  the  defender. 

The  oath  being  oonfeasedly  negative  of  the 
reference,  the  pursuer  advocates  the  judgments  in 
BO  far  as  they  assoilzie  from  the  first  conclusion  of 
the  libel.  The  respondent,  besides  meeting  the 
case  made  Sj^^ainst  the  Sheriff's  judgment  on  the 
fint  oondusian,  objects  thi^t  the  netferenoe  excludes 
the  challenge. 

I  am  of  opinion  that  the  judgments  of  the 
Sheriff-Substitute  and  Sheriff  in  rof erence  to  the 
doeoment  sued  on  under  the  first  conclusion  are 
aoand.  The  form  of  the  instrument  is  not  one 
known  or  recognised  in  meroantile  dealing ;  and  it 
IB  BO  conceived  as  to  introduce  in  reference  to  the 
payee  an  uncertainty  which  is  opposed  to  the  very 
BBKnee  of  such  oonmiercial  instruments.  It  ii 
made  payable  to  one  or  otider  of  two  persons,  not 
with  certainty  to  any  one.  There  is  no  definite 
or  fixed  payee.  Awrotning  a  charge  to  be  given  by 
the  two  purties  separately,  or  an  action  simul- 
taneously brouffht  by  each,  the  difficult]^  of 
enforcing  such  ooligations  is  apparent.  Consider- 
ing the  freedom  from  solenmity  in  such  instru- 
ments, and  the  rapidity  of  execution  to  which, 
when  in  proper  form,  they  are  entitled,  it  is 
obviously  necessary,  as  Mr  Bell  has  remarked, 
"to  require  the  strictest  conformity  to  such 
nqniBites  as  law  and  mercantile  custom  have 
established  in  regard  to  their  constitution.'*  Law, 
^  expressed  by  all  the  leading  authorities  upon 
the  subject,  condemns  such  instruments,  and  in 
mercanlale  dealing  no  such  form  is  to  be  met  with. 

I  have  no  hesitation,  therefore,  in  adhering  to 
the  jndcment  advocated  in  ref erenoe  to  the  dis- 
posal of  the  first  conclusion  of  the  libel,  which 
di^Kises  of  the  oose ;  but  I  confess  that  I  should 
hire  been  prepared  to  have  sustained  the  respon- 
dent's objection  founded  upon  the  reference  to 
oaA  had  it  been  necessary.  Viewing  the  subject- 
matter  of  the  inquiry  under  the  second  conclusion, 
9M  gcxing  to  the  subostenoe  of  the  very  same  debt 
Bned  for  under  the  first,  1  should  hold  that  the 
oath  which  is,  or  ought  to  be,  an  end  of  strife, 
ahoald  terminate  the  dispute.  If  the  debt  under 
the  second  conclusion  cannot  be  regarded  as  any 
other  debt  than  that  sued  for  under  the  first,  surely 
the  subject-matter  of  the  reference  under  the  alter- 
oadve  conclusion  must  dispose  of  the  conclusion  to 
which  it  was  made.  For  the  implied  condition  of  a 
reference  is  theabandonment  of  every  otiier  descrip- 
turn  of  proof  by  which  the  fact  i^erred  to  oaui 
may  ^  be  proved.  In  referring  to  oath  there  is  an 
imj^ed  surrender  of  any  proof  by  bond,  bill,  or 
written  instrument.  To  reserve  written  evidence 
of  the  facts  deponed  to  in  the  shape  of  a  pro- 
misaoiy-note  or  bond  of  the  ^pranter  would  be  to 
ntam  a  poirar  of  contradictmg  the  testimony 
obtained  upon  an  implied  condition,  which  seems 
to  ms  to  exclude  anv  other  appeal  to  proof  than 
the  definitive  appeal  made  on  tne  reference.  (Stair 
iv.  44.  2.)  The  advocator  should,  if  he  desired  to 
obtain  judgment  upon  his  legal  plea  on  the  vali- 
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dity  of  the  promiasory-note,  have  allowed  judg- 
ment to  go  by  default  against  him  in  the  inferior 
Court,  and  reserved  his  reference  until  after  tiie 
Court  had  disposed  of  the  first  conclusion. 

Lord  Cowan  and  Lord  BiXHOLici  concurred 
with  the  Lord  Justice-Clerk. 

Lord  Nka^bs  differed  on  the  second  point,  and 
was  of  opinion  that  the  conclusions  were  not  identi- 
cal, and  that  finding  the  oath  to  be  negative  of 
the  referenoe  in  one  conclusion  did  not  exhaust 
the  other. 

Agent  for  Advocator— John  Gall^tly,  S.S.C. 

Agent  for  Respondent— Oeorge  Wilson,  S.S.C. 


Thursdayy  March  28. 
FIRST    DIVISION. 

PATRICK  V.  NAPIEB. 
Property  —  TUU  —  A  ngling^SeroUude— Singular 
Successor.     A  p^roprietor  of  a  barony  con- 
veyed a  part  of  it  m  feu  with  a  certain  privi- 
lege of  angling,  and  the  feuar  thereafter  also 
acquired  the  superiority  of  the  feu.     Several 
years  thereafter  the  barony  was  conveyed  to 
a  purehaser,  the  subjects  feued  being  specially 
excepted  in  the  disjMsition,  but  no  mention 
being  made  of  the  privilege  of  angling.     Held 
— ( 1 )  that  the  privilege  not  having  oeen  created 
a  real  burden  m  the  purohaser's  title,  he  was 
not  bound  to  recognise  it :  (2)  that  a  privilege 
of  angling  was  not  capable  of  being  made  a 
servitude  in  favour  of^a  proprietor  of  lands 
discontiguous  from  the  water  in  which  it  was 
to  be  exeroised. 
This  is  an  action  of  declarator  at  the  instanoe  of 
Mr  Patrick,  the  proprietor   of   the  estate  and 
baronv  of  Kibnuxi,  against  Mr  David  Napier,  of 
Glenshellish,  which  had  been  conjoined  witn  a 
suspension  and  interdict  betwixt  the  same  par- 
ties.    The  object  of  the  action  is  to  have  it 
declared  that   *'  the  said  David  Napier  has  no 
liberty  or  privilege  of  angling  or  rod-fishing  in  the 
river  Echaig,  to  tne  westwara  of  the  ^ound  some 
time  feued  bv  John  Lament,  writer  in  Greenock, 
from  John  Gillespie  Davidson,  writer  to  the  sig- 
net,   as    commissioner  for  General  Campbell  of 
Monzie,  or  in  Loch  Eck,  in  virtue  of  a  feu-contract 
entered  into  between  the  said  James  Gillespie 
Davidson,  as  commissioner  foresaid,  and  the  said 
defender,  dated  2(>th  and  27th  June  1829,  or  in 
virtue  of  a  disposition  by  the  Right  Hon.  Geoi^e 
Lord  Aberorombie  and  others,  trust-disponees  of 
the  said  General  Campbell,  in  favour  of  the  said 
defender,  dated  1834,  or  in  virtue 

of  any  rights  or  titles  following  thereon,  or  in 
virtue  of  any  other  rieht  or  title  whatever ;"  and 
also,  *'that  the  defender  has  no  right  or  title  to 
ent^  upon  the  pursuer's  property  of  Kilmun,  or 
to  be  in  or  to  pass  along  the  said  river  Echaig 
where  it  flows  through  or  alon^  the  said  property, 
or  alonff  the  shore  of  the  said  loch  where  it  is 
bounded  by  the  pursuer's  property."  There  are 
also  conclumons  for  interdict. 

The  defender  pleaded  that  the  right  of  angling 
was  conferred  upon  him  by  his  fea-contract,  &ted 
in  1829,  which  contained  the  following  clause, 
vis.  : — "With  liberty  and  privilege  to  the  said 
David  Napier  and  his  foresaids  of  angling  or  rod- 
fishing  in  the  River  Echaig,  to  the  westward  of 
the  ground  feued  by  John  Lament,  writer  in 
Greenock,  from  the  said  James  Gillespie  Davidson, 
as  commissioner  foresaid,  and  also  in  Loch  Eck, 
in  common  with  the  said  Alexander  Camplx^ll  the 
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proprietor,  an4  lus  other  feuars,  but  declaring  that 
the  said  privilege  shall  onlv  b^  exercised  by  the 
said  David  Kapier  and  his  foresaids  at  the  rate  of 
one  person  for  every  four  acres  of  the  ground 
hereby  disponed,  and  no  further ;  declaring 
always  that  the  said  privilege  of  anfiUng  or  rod- 
fisHing  in  the  River  Echaig  and  Loch  £ck  is  here- 
by conferred  allenarly,  in  so  far  as  the  said  Alex- 
ander Campbell  may  have  right  to  grant  the  same, 
and  that  m  granting  feus  of  other  ground  the 
privilege  shall  be  restricted  in  the  same  manner  to 
one  person  for  'each  four  acres."  The  defender 
also  founded  upon  a  disposition  in  his  favour 
dated  in  1834,  whereby  €l«neral  Campbell's  tms- 
.tees  conveyed  to  him  the  superiority  of  the  lands 
included  in  his  feu-contract  of  1829,  under  which 
he  completed  his  title  by  charter  of  resignation 
from  the  Crown,  and  instrument  of  sasine  follow- 
ing thereon,  whereby,  as  he  alleged,  he  stood  infeft 
in  the  subjects,  "cum  privelegio  piscationis  in 
flnvio  EchaijB;  et  in  Loch  JBck  modo  et  ad  latitu- 
dinem  specincat.  in  diet,  feodl  contractu  et  totis 
aliis  privelegiis  inibi  specificat." 

The  pursuer,  Mr  Patrick,  was  a  singular  suc- 
cessor ol  General  Canipbell  and  his  trustees.  Li 
1854  the  trustees,  as  they  had  been  directed,  con- 
veyed the  estates  remaining  unsold  to  the  General's 
son,  Alexander  Cameron  Campbell,  who  was  infeft, 
and  in  1864  he  conveyed  them  to  the  pursuer. 
The  lands  which  had  oeen  conveyed  to  the  de- 
fender in  1829  and  1834  were  in  the  disposition 
to  the  pursuer  specially  excepted,  but  there  was 
no  mention  in  it  of  any  right  of  angling  in  favour 
of  Mr  Napier,  whose  property  was  not  contiguous 
to  the  river  Echaig  or  to  Loch  Eck. 

The  Lord  Ordinary  (Ormidale)  held  that  the 

Erivilege  of  angling  claimed  by  the  defender — 
owever  good  it  might  be  against  General  Camp- 
bell, the  common  author  of  the  parties — was  not 
effectual  a^inst  the  pursuer  as  a  smgular  successor, 
his  disposition  containinff  no  exception  of  tiie 
privilege,  but  only  of  the  lands  themselves,  which 
had  been  conveyed  to  the  defender.  He  there- 
fore declared  and  interdicted  in  terins  of  the  con- 
clusions of  the  summons. 
The  defender  reclaimed. 

GiFFORD  and  Watsok,  for  him,  argued : — (1)  A 
right  of  angling  in  a  river  is  capable  of  being  con- 
veyed as  a  separate  tenement,  although  the  grantee 
has  no  property  contiguous  to  the  river,  and  the 
defender  holds  such  a  conveyance.  (2)  At  all  events 
such  a  right  may  be  granted  as  a  servitude,  effec- 
tual against  singular  successors,  and  such  a  servi- 
tude has  been  constituted  by  a  grant  in  this  case. 
(3)  The  grant  is  binding  on  the  pursuer  because 
.  his  own  title  contains  special  reference  to  that  of 
the  defender. 

Dean  of  FACfirLTY  and  Adam,  for  the  pursuer, 
argued  : — ^A  right  of  angling  cannot  be  held  as  a 
separate  estate  independently  of  lands  lying  adja- 
cent to  the  water  in  which  it  is  to  be  exercised. 
The  riffht  belongs  to  the  pursuer  as  proprietor  of 
the  solum  or  cUveus  of  the  water  and  of  its  banks. 
Nor  is  the  right  of  the  nature  of  a  servitude  so  as 
to  be  binding  on  sinffular  successors.  The  right 
claimed  by  the  defender  has  not  been  created  a 
real  burden  in  the  pursuer's  title. 

The  following  authorities  were  cited  : — Craig, 
1, 15,  17;  Ersk.,  2,  3,  36;  2.  6,  4,  and  6;  2,  6,  15; 
2,  9,  2,  and 33;  Stair,  2,  1,  28;  2,  7,  9;  Bell's Prin., 
747,  952,  and  979 ;  Hunter  on  Landlord  and  Tenant, 
p.  319;  Stat.  1449,  c.  18;  Carmichael,  M.  9645, 
and  Hailes,  1033;  Mackenzie,  26th  May  1830, 
8  S.  816 ;  and  6  W.  and  S.  31 ;  Ferguson  r.  Sheriff, 
18th  July  1844,  6  D.  1363;  Nichobon,  M.  14616; 


Macdonald,  14th  Dec.  1836,  15  S.  259;  Sommer- 
viUe;  22d  Dec.  1859,  22  D.  279;  Duke  of  Suther- 
hind  9.  Ross,  ilth  June  1836,  14  S.  960;  Mibie 
and  Home  v.  Smith,  23d  Nov.  1850,  13  D.  112 ; 
PoUok,  Gihnour,  &  Co.  v.  Harvie,  5th  July  1828, 
F.C. ;  Birkbeck  v.  Ross,  4  Macp.  272;  Murray  v. 
Magistrates  of  Peebles,  8th  Deo.  1808,  F.C.  ; 
Dyoe  V.  Hay,  11  D.  1266,  and  1  Macq.  312; 
Aboyne  v,  Innes,  22d  June  1813,  F.C,  and  6 
Paton,  444;  Aboyne  v.  Farquharson,  16th  Nov. 
1814,  F.C. ;  Garden  v.  Aboyne,  27th  Nov.  1734, 
M.  14517. 

At  advising. 

Lord  Pbesident — The  object  of  this  action  of 
declarator,  at  the  instance  of  Mr  Patrick  of  Kil- 
mnn,  is  to  declare  the  immunity  of  his  estate  of 
Kilmun  from  a  certain  liberty  or  privileffs  of 
angling  which  is  claimed  by  the  defenaer,  and  the 
privilege  which  is  claimed  by  the  defender  is  said 
to  be  constituted  and  made  effectual  against  the 
pursuer  of  the  declarator  by  the  title  m  the  de- 
fender. Now,  it  appears  to  me  that  the  first 
thing  to  be  attendea  to  here  is  the  precise  state  of 
these  titles,  for  I  think  a  great  deal,  if  not  the 
whole,  of  this  case  depends  upon  a  correct  under- 
standmg  of  the  state  of  the  titles.  In  1829, 
General  Campbell  of  Monzie,  who  was  then  the 
proprietor  of  the  estate  and  baromr  of  Kilmun, 
entered  into  a  feu-contract  with  Mr  Napier,  the 
present  defender,  by  which  he  conveyed  to  him  in 
feu  35  Scotch  acres  of  the  lands  of  Kilnmn  lymf 
along  the  shore  of  the  Holy  Loch,  and  along  witS 
thftt  feu  he  gave  him  this  privilege,  "together 
with  liberty  and  privilege  to  tne  said  David  Napier 
ttsad  his  foresaids  of  angling  or  rod-fishing  in  the 
river  Echaig,  to  the  westwara  of  the  ffronnd  f ened 
by  John  Lraiont,  and  also  in  Loch  £k;k,  in  com- 
mon with  the  said  Alexander  Campbell,  the  pro- 
prietor, and  his  other  feuars,  but  dedaiinff  that 
the  said  privily  shall  only  be  exercised  by  the 
said  David  Napier  and  his  foresaids  at  the  rate  of 
one  person  for  every  four  acres  of  the  ground 
hereby  disponed."  Then  it  will  be  obsored 
further,  that  in  the  obligation  to  infeft,  the  obli- 
gation is  confined  to  in&ting  the  feoar  *'  in  the 
piece  of  ground  lying,  bounded,  and  described  is 
manner  &fore  mentioned;"  and  the  precept  of 
sasine  gives  authority  *'  to  deliver  heritable  state 
and  sasine  of  all  and  whole  the  foresaid  piece  of 
ground  lying  and  described  as  aforesaifL"  So 
wat  there  is  no  attempt  in  this  fen-contract  to 
give  to  the  privilege  of  an^rling  anything  like  a 
feudal  or  reu  character  as  m  a  que^on  between 
the  sranter  and  grantee  of  this  deed.  There  is,  no 
doubt,  an  obligation  of  warrandice,  and  that  is 
expressed  more  largely,  because  General  Campbell 
there  binds  himsdf  "to  warrant  the  subjects 
above  disponed,  with  the  disposition  thereof  be- 
fore written,"  to  his  feuar.  Now,  if  the  qnestioii 
had  arisen  upon  that  deed,  and  as  between  the 
grantor  and  grantee  of  that  deed,  I  don't  suppose 
any  of  your  Lordships  would  have  had  any  diffi- 
culty in  holding  that  the  sranter  of  the  de«d  was 
under  a  cood  personal  obligation  to  pennit  his 
feuar  to  nsh  in  the  river  l&^aig  and  Loch  Eck, 
within  the  limits  and  under  the  conditions  pre- 
scribed in  this  deed.  There  is  nothing  unlawful 
in  such  an  agreement,  and  it  is  expreraed  clearly 
and  definitely  as  a  personal  contract  between  theea 
two  parties.  Nay,  even  if  the  barony  of  Kilmun 
passed  into  other  hands,  it  may  be  made  a  very 
serious  question  whether  even  a  singular  successor 
in  that  estate,  standinff  in  the  position  of  superior 
in  this  feu,  would  not  nave  been  under  an  obliga- 
tion to  permit  the  exercise  of  this  same  privilege. 
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becftiue  that  would  have  been  a  question  between 
superior  and  vassal,  arisiDg  upon  the  terms  of  a 
feu-contract,  and  a  feu-contract  which  is  binding 
as  between  the  superior  and  the  vassal  for  the 
time,  even  although  both  the  one  and  the  other 
may  be  singnlar  successors.  But  that  is  not  the 
state  of  the  title  as  it  stands  before  us  now.  It 
would  appear  that  in  the  year  1828,  after  this  fen 
of  Mr  Napier's  had  been  given  out,  another  fen 
had  been  granted  in  favour  of  one  Lunont,  of 
some  4  acres  and  34  falls  of  Scotch  measure,  lyinff 
just  in  the  same  oaarter  as  Mr  Napier's  feu,  and 
there  was  also  a  tnird  feu  civen  out  of  1  acre, 
Scotch  measure,  in  favour  ofMrs  Manr  Fletcher, 
wife  of  Mr  Lament,  in  liferent,  and  their  eldest 
daughter,  and  her  heirs  in  fee.;  and  to  all  those 
three  feus— Mr  Napier's  feu,'  and  Mr  Lamont's 
feu,  and  what  may  be  called  Mrs  Lament's  feu-~ 
there  is  attached  the  same  liberty  and  privilege  of 
angling.  But  then,  in  the  year  1834,  Mr  Napier 
paTchased  the  superiority,  not  merely  of  lus  own 
fen,  but  of  those  two  other  feus — Lament's  feu, 
and  Mrs  Lament's  feu — and  there  was  then  exe- 
cuted in  his  favour,  by  General  Campbell's  trus- 
tees, the  disposition  wmch  we  have  now  before  us, 
and  which  is  a  deed  of  very  great  importance  in 
the  present  question.  The  effect  of  the  deed  is  to 
convey  that  portion  of  the  estate  and  barony 
of  Kimmn,  which  formed  the  subject  of  the  three 
feus,^  but  to  convey  it  with  a  double  manner  of 
holding,  so  as  to  enable  Mr  Napier,  as  disponee 
under  that  deed,  to  take  an  entry  with  the  Crown, 
and  so  make  himself  superior  both  of  his  own 
feu  and  of  the  two  other  leva.  The  form  of  the 
disposition  is  quite  correctly,  according  to  feudal 
conveyancing,  a  disposition  of  the  whole  of  that 
part  of  the  lands  and  estate  of  Kilmun,  and  that 
part  of  the  estate  b  described  as  consisting,  in  the 
lint  place,  of  35  acres,  which  constitute  Mr 
Napier's  own  feu;  in  the  second  place,  of  4 
acres  34  falls,  which  constitute  Mr  Lament's  feu  ; 
and  in  the  third  place,  of  the  1  acre  which  consti- 
tutes Mrs  Lamout*B  fen  ;  and  in  regard  to  each  of 
these  feus,  as  Uiey  are  described  in  the  disposition 
of  1834,  they  all  end  with  the  privilege  of  angling 
in  the  river  Echaig,  and  in  Locn  Eck,  "  in  manner 
and  to  the  extent  specified  in  the  said  feu- 
contract  ;"  and  then,  after  the  description  of 
the  three  feu-rights,  there  follows  this  clause, 
still  in  the  dispositive  clause  of  the  deed,  "  and 
also  all  right,  title,  and  interest  which  the  Duke 
of  Argyll  had  to  all  and  Bundry  the  teinds,  par- 
sonage and  vicarage,  which  pertained  to  James 
Campbell  of  Kilmuzi,  or  his  predecessors,  accord- 
ing to  their  possession  of  the  same,  but  in  so  far 
only  as  the  said  teinds,  parsonage  and  vicarage, 
refer  to  the  premises  before  disponed,  together 
with  free  ish  and  entry  to  the  premises,  and  whole 
parts,  pendicles,  and  privileges  and  pertinents 
thereto  oelon^in^  and  with  the  privilege  of  ang- 
ling specified  in  the  said  feu-rights — to  the  effect 
of  enabling  the  said  David  Napier  and  his  fore- 
saids to  enter  the  vassals  therein,  all  the  said 
subjects  lying  in  the  united  parishes  of  Kilmun 
and  Dunoon.^'  Then  there  is  a  conveyance  of  a 
certain  small  subject  in  warrandice  idiich  it  is  not 
neceasaiy  for  the  purposes  of  the  present  case  to 
dwell  on.  The  obhgation  to  infeft  is  in  these 
terms — "  In  which  lands,  tdnds,  and  others,  both 
principal  and  in  real  warrandice,  before  disponed, 
we  do  hereby  bind  and  oblige  ourselves,  as  trus- 
tees foresaid,  and  the  representatives  of  the  said 
CrenenJ  Alexander  Campbell,  to  infeft  and  seise 
the  said  David  Napier  and  his  foresaids  on  their 
own  expenses,  and  that  by  two  sevenJ  infeftments 


and  manners  of  holding;"  and  there  follows  a 
procuratoxy  of  resijznation,  which  is  important, 
because  the  title  of  Mr  Napier  was  made  up  by 
resignation.  The  procuratory  eives  power  to 
resign  and  surrender  all  and  whole  the  lands, 
teinds,  and  others,  principally  before  disponed, 
and  also  a  belt  or  strip  of  planting  disponed  m  real 
warrandice.  Then  there  is  a  clause  of  absolute 
warrandice  by  G^enend  Campbell  in  favour  of  Mr 
Napier,  and  there  is  a  precept  of  sasine  which  is 
expressed  in  the  same  terms  as  the  procuratory  of 
resignation,  so  far  as  the  subjects  are  concerned. 
Now,  the  intended  effect,  and  the  true  effect  of 
this  deed,  I  think,  mav  be  very  shortly  stated. 
As  soon  as  Mr  Napier  should,  under  this  disposi" 
tion,  take  an  entry  froi9  the  Crown  as  superior, 
all  connection  between  General  Campbell  and  this 
part  of  the  estate  of  Kilmun  came  to  an  end.  He 
had  no  longer  any  connection  with  it  whatever, 
and  Mr  Napier  came  into  the  position  of  being  the 
Crown  vassal  in  that  part  of  the  estate  of  Kilmun, 
and  having  complete  right  to  the  whole  of  that 
portion  of  the  estate,  subject  only  to  the  effect  of 
the  feus  which  had  been  given  out.  But  as  the  feus 
which  were  given  out  really  exhausted  the  whole 
lands,  what  was  in  his  person  was  nothing  more 
than  a  superiority,  with  the  teinds  which  had  been 
expressly  conveyed.  Now,  the  right  of  angling 
was  a  tiling  not  attached  to  this  superiority,  but 
a  thing  which  had  been  originally  attached  to  each 
of  the  feu-riffhts,  and  remained  attached  to  each 
of  the  feu-ri^^ts ;  and  all  that  was  given  to  Mr 
Napier  under  this  disposition  of  1834  was  the 
privilege  of  angling  specified  in  the  feu -right,  to 
the  effect  of  enabhng  him  to  enter  the  vassals 
therein ;  and  that  was  perfectly  sound  and  cor- 
rect conveyancing,  because  to  have  given  him 
the  privilege  of  angling  in  any  other  way  or  to 
any  other  effect  would  live  been  to  interfere  with 
the  rights  of  the  feuar.  It  was  a  privilege  which 
was  to  be  exercised  by  the  feuar,  and  not  by  any- 
body else,  and  therefore  all  th  it  the  superior  could 
have  to  do  with  that  was  to  enter  the  vassaLs 
in  it,  if  indeed  it  was  a  subject  in  which  a 
vassal  could  be  entered  at  aU.  But  the  important 
thing  to  consider  as  regards  the  effect  of  this  dis- 
position of  1834  is  that  it  broke  off  and  put  an  end 
for  ever  to  the  relation  of  superior  and  vassal  as 
between  General  Campbell  and  his  successors  ia 
the  remaining  part  of  the  barony  and  estate  of 
Kilmun,  and  the  feuars  in  the  tnree  feu^rights 
which  I  have  so  often  mentioned.  There  was  no 
longer  any  such  relation  subsisting  between  them, 
and  these  feuars  had  for  their  superior  from  that 
time  forward  Mr  Napier  and  his  successors  under 
the  ri^t  constituted  by  the  deed  of  1834.  There- 
fore, in  this  question  Mr  Napier  is  his  own  superior, 
and  the  oidy  superior  that  is  over  him  is  the  Crown, 
and  there  submsts  between  him  and  Mr  Patrick, 
as  the  successor  of  General  Campbell  in  the  re- 
mainder of  the  barony  and  estate  of  Kilmun,  no 
relation  of  that  kind  whatever.  But  theu  a  good 
deal  of  argument  was  addressed  to  us  upon  the 
construction  and  effect  of  the  Crown  charter  and 
infeftment  which  followed  upon  this  disposition 
of  1834,  and  by  means  of  which  Mr  Napier  took 
his  entry  with  the  Crown.  Now,  whatever  may 
occur  in  that  charter,  or  in  the  infeftment  follow- 
ing upon  it,  it  must  be  kept  in  view  that  that  is 
a  charter  by  progress.  It  cannot  confer  upon  Mr 
Napier  any  new  right  which  did  not  belong  to  him 
unaer  the  conveyance  of  1834,  and  it  did  not  pro- 
fess to  give  him  by  form  of  novodamus  or  otner- 
wise,  any  right  that  was  previously  in  the  Crown. 
And  therefore  it  would  M  quite  impossible  as  iu 
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a  qaestion  between  ^e  two  parties  before 
between  Mr  Napier  entering  with  the  Crown  by 
means  of  this  resignation,  and  the  independent 
proprietor  of  the  adjoining  estate  (for  it  comes  to  be 
nothing  more  than  that)  of  Kihnun — to  hold  that 
Mr  Napier  acquired,  by  means  of  making  np  his 
title  by  this  resignation,  a  right  as  a^;8anBt  the 
neighbouring  proprietor  dt  Kilmnn,  which  he  had 
not  acquired  by  die^osition  previously.  If,  indeed, 
such  a  thing  were  competent  or  possible,  there  are 
some  expressions  in  the  sasine,  which  has  been 
printed  and  is  now  before  us,  that  might  be 
material,  beoause  there  is  an  obvious  attempt, 
I  think,  there  to  give  to  the  privile^  of 
angling  a  different  character  from  that  which  it 
had  under  any  of  the  previous  titles.  The  con- 
veyance was  correctly  enoudb  stated  in  this  sasine, 
but  in  the  precept,  whidi  is  quoted  from  the 
charter,  you  nave  an  authority  given  to  give  to 
the  bearer  of  these  presents,  **  SaSnam  totarum  et 
integrarum  praefat.  terrarum^  dedmarum  insca- 
tionum  alioromque  cum  privilegiis  et  pertinen. 
su{>ra  disposit. ;"  that  is,  there  is  a  warrant  to  ^ve 
sasine  in  nshin^  and  accordingly  sasine  is  ^ven 
in  the  following  terms,  "Statum  et  sasmam 
haereditariam  pariterque  possessionem  actualem 
realem  et  corporalem  praefato  Davidi  Napier 
ejusque  praedict.  totarum  et  integrarum  praeoict 
terramm  dedmarum  piscationum  aliommque  cum 
privilesiis  et  pertinen/'  Now,  certainly,  that  is  a 
thing  that  never  was  done  before  in  regard  to  this 
right  of  angling.  There  never  was  any  attempt  to 
make  it  real — to  feudalise  it — ^and  there  is  an 
attempt  to  do  that  here ;  but  it  appears  to  me 
that,  as  in  a  question  between  Mr  Napier  and  Mr 
Patrick,  it  can  have  no  effect  whatever.  And, 
therefore,  I  take  the  case  as  depending  upon  the 
disposition  of  1834,  and  I  now  proceed  to  consider 
whether  Mr  Patrick,  as  the  successor  of  General 
Campbell  in  the  estate  Of  Kilmun,  is  under  any 
obligation  to  sive  effect  to  this  riffht  of  aopiling. 
Confessedly  tne  water  upon  whicn  the  right  or 
privilege  is  to  be  exercised  is  within  the  estate  of 
Mr  Patrick ;  and  the  question  is  whether  he  is 
under  any  obligation  to  permit  the  exercise  of  that 
liberty  or  privilege  within  his  estate.  Now,  he  is 
a  singular  successor  of  Greneral  Campbell — a  pur- 
chaser, and  j^ma  /acte  as  a  singular  successor  by 
purchase  he  is  not  to  be  subjected  to  any  burdens 
that  don't  appear  on  the  face  of  his  titles,  or  are 
not  made  effectual  against  him  in  some  intelligible 
way.  But  it  is  necessary  to  look  to  the  convey- 
ance which  he  received  in  the  year  1864  from  Mr 
Campbell  of -Monzie,  the  G^eral's  son,  who  had 
then  come  to  be  the  proprietor  of  the  estate. 
There  is  a  conveyance  of  the  whole  barony  of 
Kilmun,  with  a  certain  exception,  to  which  I  shall 
call  attention  more  particularly  immediately ;  the 
exception  being,  in  truth,  nothing  more  than  that 
portion  of  the  barony  of  Kilmun  which  had  been 
previously  conveyed  to  Mr  Napier,  and  which 
comprehended  the  feu -rights  of  which  I  have 
already  spoken  ;  and  there  is  a  clause  of  warran- 
dice in  tms  conveyance  in  which  there  is  an  excep- 
tion, for  the  disponer  grants  warrandice  "  under 
exception  of  the  current  taoks  and  feu-rights, 
without  prejudice  to  my  said  disponee,  to  quarrel 
or  impugn  the  same  upon  any  ground,  not  infer- 
ring warrandice  against  me  or  my  foresaids." 
Now,  at  first  it  was  contended  that  this  exception 
in  the  clause  of  warrandice  must  be  held  to  include 
those  rights  of  angling,  among  other  things,  which 
had  been  eranted  to  the  feuars  by  General  Camp- 
bell when  he  was  proprietor  of  the  entire  estate 
and  barony  of  Kilmun,  but  that  is  plainly  not 


tenable,  because  the  only  exception  from  th«  war- 
randice here  is  an  exception  of  the  current  tacks 
and  fen-rights  of  the  estate  conveyed.  Now,  the 
estate  conveyed  is  that  part  of  the  estate  ol  Kil- 
mun within  which  these  feu-rights  do  not  ezisty 
and  are  not  comprehended.     The  feu-rights  in 

auestion  are  feu-rights  constituting  burdens  ^Jjoa 
be  portion  of  the  estate  of  Kilmun  that  now  oo- 
longs to  Mr  Napier  under  his  Crown  title,  and  are 
therefore  not  fen-rights  which  constitute  any 
burden  whatever  upon  the  portion  of  the  estate 
conveyed  by  the  disposition  of  1864.  Therefore, 
the  clause  of  warrandice,  it  ai^>ear8  to  me,  really 

g' ves  no  help  whatever  to  the  case  of  the  defender. 
at  it  is  said  that  there  is  a  further  exception 
from  the  conveyance,  which  subjects  the  disponee^ 
Mr  Patrick,  to  all  the  obligations  which  are  coo- 
stituted  by  the  disposition  of  1834,  w  by  the  feu- 
rights  therein  referred  to ;  and  the  exception  is 
expressed  thus,  after  describing  the  barony  and 
lands,  *'  bat  excepting  always  mnn  the  said  lands 
and  others  those  parts  and  portions  of  the  lands  of 
Finnartbeg,  Finnartmore,  Strone,  and  Kilmnn, 
sold  and  disponed  by  Geoige  Lord  Aberorombj 
and  Sir  George  Murray,  as  trustees  of  Qeneral 
Alexander  Campbell  of  Monzie,  to  David  Napier 
of  Glenshdlish,  conform  to  disposition  thereof  by 
them  in  his  favour,  dated  the  1834.^* 

Now,  no  doubt  there  is  a  reference  here  to  the 
deed  of  1834,  and  it  is  said  that  this  gives  Mr 
Patrick,  the  diroonee,  notice  oi  what  is  contained 
in  the  deed  of  1834,  and  not  only  gives  him  notice 
of  what  is  therein  contained,  but  subjects  him  to 
any  obligations  which  are  hereby  ccmstitnted  or 
transmitted  in  favour  of  the  disponee  of  the  deed 
of  1834.  I  cannot  read  this  exception  as  being 
either  intended  to  have,  or  having,  according  to 
any  proper  principles  of  conveyancing,  such  an 
effect.  I  thmk  the  object  of  the  reference  to  the 
deed  of  1834  is  perfectly  clear.  It  is  for  the  pni^ 
pose  of  defining  and  making  more  clear  the  de- 
scription of  the  lands  conveyed  by  the  disposition 
of  1864,  and  as  that  is  the  smc  object  of  the  refer- 
ence, the  deed  of  1834  cannot  be  read  or  referred 
to  in  this  c[uestion  for  any  other  purpose ;  and 
above  all,  it  cannot  be  read  or  refemd  to  aa 
if  the  reference  were  intended  to  incorporate 
into  this  deed  of  1864^  and  make  part  of  it  the 
obligation  or  oonstitution  of  right  which  may  an- 

far  in  this  deed  of  1834,  The  sole  object,  ana, 
think,  the  sole  effect,  of  the  reference  to  the 
deed  of  1834,  under  the  exc^ion  of  the  lands 
therein  contained,  is  to  show  that  that  portion  oC 
the  solum  of  the  barony  of  Kilmun  which  is  em- 
braced within  the  deed  of  1834  is  not  intended  to 
be  within  the  description  in  the  dispositive  clanse 
of  the  deed  of  1864.  Hie  consequence  of  this  is, 
that  Mr  Patrick  is  in  the  position  of  a  singular 
successor,  without  any  particular  specialty  in  his 
title  at  all ;  and  the  question  remains  how  far  ihia 
liberty  and  privilege  of  angling  can  be  made  effec- 
tual against  him.  Now,  one  thinx,  I  think,  is 
quite  clear,  that  this  liberty  and  privilege  of 
anghnff  is  not  conveyed  as  a  piece  of  property.  I 
dont  tnink  any  attempt  was  made  to  do  that,  if 
yon  except,  indeed,  some  of  these  expressions  in 
the  sasine  in  the  Crown  charter  to  which  I  have 
abeady  adverted.  Then,  in  the  next  place,  it  ap- 
pears to  me  to  be  quite  clear  also,  that  this  liberty 
and  privilege  of  angling  has  not  been  made  a  retl 
burden  upon  the  estate  which  was  conveyed  to  Mr 
Patrick  by  the  deed  of  1864.  In  short,  there  is 
nothing  real  about  it  so  far  as  I  can  see ;  and  the 
only  question  remaining  is  whether  it  is  available  to 
Mr  Napier,  as  the  proprietor  of  the  feu  of   36 
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acrea,  as  a  servitude  OTor  the  estate  now  Tested 
in  the  person  of  Mr  Patrick  ;  and  that  appeared  to 
me  to  be,  after  all,  the  question  upon  whidh.  the 
dafionder's  counsel  laid  the  greatest  stress.     It  is 
neoesBacy,  in  dealing  with  this  part  of  the  case,  to 
consider  what  is  uie  nature  of  this  liberty  of 
angLLog,  and  how  it  is  exercised.     Certainly,  pri- 
marily, the  right  of  angling,  or  the  privilege  of 
angling,  or  the  pleasure  of  angling,  or  whatever  it 
may  be  called,  is  a  mere  incident  of  property. 
That  is  beyond  all  dispute.     It  is  a  thing  that 
naturally  and  neoessarify  belongs  to  the  proprietor 
throng  whose  grounds  the  stream  of  water  flows. 
If  the  water  flows  through  his  grounds,  he  is  the 
proprietor  not  only  of  the  Inuiks  of  the  stream, 
but  he  is  the  proprietor  of  the  alveus  of  the 
stream,  and  no  one  can  have  access  to  ^at  stream 
without  his  license  and  permission.     If,  on  the 
other  hand,  he  is  proprietor  upon  one  side  of  the 
stream,  and  anotner  gentleman  ii  proprietor  on 
the  other  side,  they  just  divide  between  them 
that  same  absolute  and  exclusive  right  which  in 
the  other  case  belonged  to  the  one,  and  they 
have  between  them  the  same  complete  power  of 
excluding  all  the  world  from  that  stream  m  so  far 
as  it  passes  between  their  two  estates.    Therefore, 
any  one  not  being  the  proprietor  of  the  estate 
through   which  or  b^  which  the  stream  flows, 
that  proposes  to  exercise  the  privilege  of  an  angler 
in  that  stream,  must  do  it  by  the  license  and  per- 
mission of  the  proprietor.     The  moment,  there- 
fore, that  it  comes,  m  an  ordinary  state  of  thinas, 
and  natural  course  of  events,  to  be  exercised  by 
any  party  but  the  proprietor  of  the  estate,  it  is 
the  most  purely  personal  franohise  that  anyone 
can  imagine.     It  is  a  thing  that  may  be  oonfened 
by  leave  or  permission  for  a  day,  or  an  hour,  or  a 
Wrac,  or  a  month,  and  recalled  whenever  the  pro- 
prietor jdeases.    Notwithstanding  this,  its  natural 
primary  eharacter,  it  may  be  quite  possible  to 
make  tins  liberty  and  privilege  of  angling  the 
aubieet  of  a  cood  personal  contract.    That  I  dcm't 
don  ot,  and  I  think  it  may  be  made  a  Question 
whether  it  oould  not  also  be  made  a  real  tmrden. 
It  is  not  worth  while  to  inquire  in  what  form 
that  would  require  to  be  done,  but  I  shall  assume 
that  that  is  quite  possible.    But  tl^en  the  ques- 
tion comes  to  oe  whether,  if  it  is  not  made  a  real 
fauxden,  but  is  merely  made  ^he  subject  of  a  per- 
aonal  contract  between  the  proprietor  of  the  estate 
throng  whose  nounds   the  stream  flows  and 
somebody  else,  tne  contract  by  which  the  pro- 
prietor oi  the  estate  becomes  bound  to  allow  the 
other  person  to  fish  in  his  stream  is  not  reidl  v 
of  the  nature  of  just  a  permanent  license  to  fish 
there ;  it  is  the  same  leave  and  permission  in  its 
nature  which  he  would  ffrant  for  a  day  or  a  year, 
only  it  is  permanent.    Now,  the  question  which 
we  are  at  present  to  consider  is  not  whether  such 
m   personal   contract    would   be   effectual,    but 
whether  such  a  personal  contract  creates  a  ser- 
vitude which  will  be  bindmg  against  a  singular 
■uooeasor.     The  law  of   Scotlana   recognises  no 
personal  servitudes  except  one— namely,  liferent, 
and  some  lawvers  doubt  whether  that  is  a  servi- 
tude at  alL     We  need  not  enter  upon  that  ques- 
tion, for  if  liferent  be  a  personaf  servitude,  it 
is  the  only  personal  servitude  which  the  law  of 
Scotland  has  recognised.    Every  other  servitude 
known  to  the  law,  or  that  can  be  competently 
constituted,  is  a  i»«edial  servitude.    Well,  then, 
looking  to  tiiis  lib^ty  of  angling,  such  as  I  have  en- 
deavoorod  to  describe  it,  can  that  be  made  a  praedial 
servitude  ?    In  its  natural  and  primary  constitu- 
tion, it  is,  as  I  said  before,  the  most  purely  per- 


sonal privilege  that  it  is  possible  to  imagine. 
But  it  IS  said  that  although  it  ia  personal  and  can 
be  only  exercised  and  enjoyed  by  persons,  yet  it 
maybe  attached  to  the  praedium  in  such  a  way  as  to 
give  the  owner  or  possessor  of  that  praedium  for 
the  time  the  privilege  which  is  so  constituted. 
Now,  I  think  that  is  an  entire  misuse  of  the  term 
praedial  servituda  I  think  a  praedial  servitude 
must  be  something  which  constitutes  a  burden 
upon  one  tenement  or  praedium,  for  the  purpose  of 
creating  an  advantage  or  benefit  to  another  prae- 
dium. It  is  needless,  and  perhaps  not  very  safe, 
to  go  much  into  illustration,  upon  a  matter  of  this 
kind,  but  I  think  that  none  of  the  servitudes 
known  to  the  law  of  Scotland  as  praedial  servitudes 
are  of  such  a  nature  that  it  cannot  be  fairly 
and  properly  said  that  the  dominant  tenement,  as 
a  praedium,  receives  a  benefit  from  the  servient. 
But  how  can  the  feu  which  belongs  to  Mr  Napier 
be  said  to  receive  any  benefit  as  a  praedium  from 
this  right  of  angling  r  The  water  in  which  the 
right  is  to  be  exercised  is  not  contiguous  to  the 
dominant  tenement.  The  ri^t  is  not  one  that 
is  peculiarly  suitable  or  convenient  for  the  domi- 
nant tenement  more  than  for  the  possessor  or 
inhabitant  of  any  other  tenement  in  Scotland  who 
can  obtain  access  to  the  stream.  And  when 
the  owner  of  the  dominant  tenement  goes  to  exer- 
cise his  supposed  right  of  praedial  servitude  upon 
the  fiindtu  of  the  other  estate,  what  is  it  that  he 
is  entitled  to  do  T  He  is  not  entitled  to 
the  exclusive  possession  of  the  stream ;  he 
is  not  entitled  to  the  common  possession  of  it 
along  with  a  certain  9umber  of  other  persons 
defined  and  specified.  It  is  not  a  right  which 
is  to  be  exerdsed  only  by  the  owners  of  so 
many  adjoining  tenements,  to  the  exclusion  of  all 
the  rest  of  the  world.  On  the  contrary,  it  is  a 
libert^r  or  privilege  which  the  otnier  of  the  stream 
is  entitlea  to  communicate  to  as  many  persons  as 
he  pleases— to  brinff  a  perfect  armvof  anglers 
there  to  compete  with  the  holder  of  this  supposed 
praedial  servitude.  Now  that  appears  to  me  to  be 
a  sort  of  privilege  or  liberty,  or  whatever  it  may 
be  called,  that  it  is  quite  impossible  to  rear  up 
into  the  position  of  a  praedial  servitude.  I  think 
it  remains,  notwithstanding  of  all  that  has  passed 
here,  just  what  it  is  in  its  origin,  a  personal  privi- 
lege-7-a  mere  license  or  permission  to  exercise  a 
kmd  of  sport  within  the  ffrounds  of  Oeneral 
Campbell— and  as  such  I  think  no  obligation 
whatever  transmitted  against  Mr  Patrick  as  a 
singular  successor.  For  these  reasons  I  am  for 
adhering  to  tiie  Lord  Ordinary's  interlocutor  ;  but 
I  need  hardly  say  that  the  reasons  which  I 
have  assigned  for  my  judgment  aro  not  in  all 
respects  the  same  as  those  which  influenced  the 
Lord  Ordinary  in  arriving  at  his  opinion. 

Lords  GuRAXXHiLL  ana  Dbaa  concurred. 

Lord  Ahdmillan— In  this  case,  which  has  been 
argued  with  great  ability  on  both  sides,  and  which, 
in  some  of  its  aspects,  is  novel  as  well  as  interest- 
ing, I  have  arrived  at  the  same  result  as  your 
Lordships  and  the  Lord  Ordinary.  I  think  that 
Mr  Patrick  is  entitled  to  a  decision  in  his  favour, 
both  in  the  suspensicm  and  interdict,  and  in  the 
declarator. 

Mr  Patrick  is  the  proprietor  of  the  estate  of 
Kilmnn,  and  also  of  the  separate  estates  af  Ben- 
more  and  Bemioe.  He  acquired  these  estates  by 
purchase  ;  and  in  particular  he  purchased  in  1864 
the  lands  and  barony  of  Kilmun  from  Mr  Cameron 
Campbell,  of  Kilmun  and  Inverawo,  formerly  of 
Monzie.  The  estates  of  Mr  Patrick  are  partly  on 
the  banks  of  Loch  Eck,  the  whole  of  one  side  of 
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Loch  Eck  belonging  to  him  ;  and  the  river  Ek^iaiff, 
flowing  ont  of  the  loch,  flows  for  a  considerable 
distance  through  or  along  the  boundary  of  his 
lands.  This  loch  and  river  are  private  property, 
and  the  pursuer  is  entitled  to  possession  unless  a 
superior  right,  a  common  right,  or~a  burdening 
right,  is  instructed.  There  is  no  question  here 
between  superior  and  vassal.  The  question  is 
between  the  feuar  of  one  portion  of  the  barony  of 
Kilmun  and  the  proprietor  by  purchase  of  the  re- 
mainder. The  defender  in  the  action  of  declara- 
tor, Mr  Napier,  feued  from  the  trustees  of  General 
Campbell  of  Monrie,  in  1829,  a  piece  of  ground 
consisting  of  35  acres,  **  with  free  ish  and  entry  to 
the  said  piece  of  ground,  as  the  same  is  meithed 
and  marched  off  from  the  other  lands  of  the  said 
Alexander  Oampbell."  In  this  fen-contract  of 
1829,  which  is  in  process,  and  which  is,  of  course, 
the  basis  of  Mr  Napier's  right,  there  is  no  clause 
of  parts  and  pertinents  ;  but  the  lands  are  feued 
"tocher  with  liberty  and  privilege  to  the  said 
Bavid  Napier  and  his  foresaids  of  angling  or  rod- 
fishing  in  the  river  Echaig,  to  the  westwim  of  the 
cround  feued  by  John  Lament,  writer  in  Greenock, 
from  the  said  James  Gillespie  Davidson,  as  com- 
missioner foresaid,  and  also  in  Loch  Eck,  in  com- 
mon with  the  said  Alexander  Campbell,  the  pro- 
prietor, and  his  other  feuars  ;  but  declaring  that 
the  said  privily  shall  only  be  exercised  by  the 
said  David  Napier  and  his  foresaids  at  the  rate  of 
one  person  for  every  four  acres  of  the  ground  dis- 
poned, and  no  further."  It  is  to  be  observed  that 
according  to  this  title  the  defender  has  not  a  right 
of  prop^ty  in  the  river  nor  in  the  loch.  His  pro- 
perty is  not  to  any  extent  upon  the  maxgin  of  the 
river  or  of  the  loch.  It  is  situated  at  a  consider- 
able distance,  its  nearest  point  being  one  and  a 
auarter  miles  from  the  river,  and  several  miles,  I 
think  about  five  miles,  from  the  loch.  It  is  also 
to  be  observed  that  he  has  no  exclusive  right  of 
angling,  but  only  "a  liberty  and  privUefi^"  of 
anfflin^  in  common  with  the  superior  of  the  feu 
and  his  other  feuars.  Now  I  am  of  opinion  that 
this  liberty  and  privilege  is  in  no  respect  a  right 
of  property  in  the  defender.  It  is  not  conveyed 
to  nim  as  a  property,  and  no  title  to  it  as  a  pro- 
perty, or  as  a  pertinent  of  property,  was  completed 
under  the  precept  of  sasine  in  the  feu-disposition. 
There  was,  however,  a  privilege  of  anghng  well 
conferred  as  in  a  question  with  the  grantor  of  the 
feu.  Then  the  disposition  of  1834  does  not,  as  I 
read  it,  extend  the  defender's  right  to  the  dominium 
utile  beyond  what  was  conveySl  bv  the  feu-con- 
tract in  1829.  The  import  and  effect  of  that  dis- 
position in  1834  was  to  convey  to  Mr  Napier,  the 
superiority  of  the  subjects  previously  feued,  both 
the  subject  feued  to  Mr  Napier  and  the  subjects 
feued  to  Mr  and  Mrs  Lament,  thus  terminating 
the  relation  of  superior  and  vassal  between  Gene- 
ral Campbell  and  Mr  Napier.  The  Crown  title 
expede  in  1835  was  effectual  to  complete  the  pre- 
vious titles  ;  but,  as  there  was  no  novodamus,  it 
was  not  effectual  to  extend  the  boundaries,  or  to 
multiply  the  pertinents  of  what  had  been  pre- 
viously conveyed. 

I  have  been  unable  to  discover  any  authority  for 
dealing  with  a  privilege  of  angling  for  trout  as 
anything  more  tbftm  an  incident  to  riparian  pro- 
perty. The  proprietor  of  lands  on  the  margin  of 
a  loch  or  of  a  stream  is  frequently  the  proprietor 
of  the  loch  or  of  the  stream.  But,  if  his  titles  do 
not  support  his  right  to  the  property  of  the  alveut 
of  the  stream,  or  the  solum  of  the  loch,  it  may  be 
that  the  privilege  of  angling  may  be  acquired  as 
incident  to  his  property  on  the  margin.     It  is  a 


natural  adjunct  or  accessory  to  property  on  the 
banks  of  a  loch  or  river,     like  other  recognised 


pertinents,   it  has  what  Erskine  calls 
coherence  or  connection  vrith  the  land." 


dooe 
(Ersk., 

2.  6.  4.)    The  privilege  is  indeed  exercised  from 
the  land  to  which  it  is  an  accessory. 

But  in  the  present  case,  the  defender's  lands  are 
entirely  separated  from  both  loch  and  river ;  and 
acoordin^y  it  cannot  be  as  a  right  of  property,  or 
as  a  pertment  of  his  property,  or  as  an  aooessorud 
incident  to  his  property,  that  the  liberty  or  pri- 
vilege of  angling  wmch  he  now  claims  can  be  aap- 
portod.  Looking  to  the  titles  and  to  the  separated 
position  •  of  the  defender's  lands,  I  am  clearly  of 
opinion  that  his  pleas  on  this  part  of  the  case  ara 
not  well  founded.  I  agree  with  your  Lordships 
that  the  most  plausible  mBuner,  and  indeed  the 
only  intelligible  manner,  in  which  Mr  Napier's 
case  can  be  presented,  is,  tiiat  his  privilege  has 
been  created  a  listht  of  servitude.  To  this  part  of 
the  case  I  have  therefore  given  a  very  careful  con- 
sideration, and  I  have  arrived  at  the  conclusioEi 
that  the  privilege  of  trout-fishinff  in  a  loch  and  a 
stream  separated  by  above  a  mile  nom  the  nearest 
point  of  the  defender's  land,  has  not  been  effee- 
tually  created  a  servitude  over  Mr  Patrick's 
estate.  There  is  no  prescription,  and  servitude  is 
ttridi  juris,  and  not  to  be  inferred  by  implicatioii. 
It  is  not  one  of  the  known  and  recognised  aervi> 
tudes  of  our  law.  It  is  not  naturally  or  reasonably 
incident  to  property  which  is  remote  from  the 
water.  It  necessarily  implies  a  right  of  access 
from  the  defender's  land  to  the  water  side,  for 
otherwise  it  cannot  be  made  available.  Bat  no 
such  right  of  access  is  conferred  by  the  feu-disposi- 
tion, for  it  is  to  be  olwerved,  that  the  only  n^ht 
of  ish  and  entry  given  m  the  feu-contract  is  "  free 
ish  and  entry  to  the  said  piece  of  ground  as  the 
same  is  meitned  and  marched  from  tne  other  lands 
of  Alexander  Campbell "  by  a  certain  march  dyke. 
This  is  not  access  to  the  river,  which  is  a  long  way 
off,  or  to  the  loch,  which  is  much  further  off.  But 
it  is  said  that,  even  though  it  were  admitted  that 
this  is  not  one  of  the  known  servitudes  of  Scottish 
law,  and  though  it  were  admitted  that»  as  Lord 
Cockbum  says  in  the  case  of  Ferguson  v.  SheriflE, 
"I  never  heard  of  a  servitude  of  fishing,"  atiH 
that  may  be  a  valid  servitude  notwithstanding,  if 
clearly  expressed.  In  a  question  with  a  Bingnlsr 
successor,  I  do  not  Ihink  that  this  proposition  can 
be  supported  to  the  extent  stated;  t^^ongh  for 
purposes  of  leg|al  discrimination,  the  expression 
"  personal  servitude,"  is  sometimes  used  by  our 
institutional  writers,  yet  practically,  as  Pnuessor 
Bell  correctly  states,  ''tne  only  servitudes  in 
Scotland  are  praedial."  Is  this  a  praedial  servi- 
tude ?  I  think  not.  It  does  not  satisfy  the  de- 
scription of  a  praedial  servitude  given  by  Lord 
Stair,  by  Mr  Erskine,  and  by  Professor  BelL  In 
every  case  of  praedial  servitude  there  must  be  a 
praedium  serviens  praedio,  a  dominant  and  servient 
tenement,  and  the  burden  to  which  the  servient 
tenement  is  subjected  must  be  of  a  proper  praedial 
character,  for  benefit  of  the  dominant  tenement. 
I  do  not  deny  the  possibility  of  the  introduction 
of  a  new  praedial  servitude.  The  habits  and  re- 
quirements of  life,  vaiying  and  extending  with 
advancing  civilisation,  improved  agriculture,  and 
multiplying  necessities,  may  render  the  introduc- 
tion of  a  new  servitude  possible  and  legitimate. 
But  it  must,  in  my  opinion,  be  of  a  truly  praedial 
character,  similar  in  nature  and  quality  to  the 
praedial  servitudes  which  the  law  has  already  re- 
cognised. This  privilege  of  trout -fishing  is  not 
now  a  praedial  servitude ;  it  is  not  so  recognised, 
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and  has  neyer  been  so  accepted  ;  nor  is  it,  in  its 
nature,  its  objects,  its  mode  of  enjoyment,  or  in- 
deed any  of  its  peculiar  characteristics,  similar  or 
analogous  to  a  praedial  servitude.  It  is  not  like  a 
rig^t  of  way — or  like  aquaehaustus,  aquaednctus, 
pasturage,  or  fuel.  I  think  it  is  settled  that  such 
a  ri^ht  or  privUe^  as  that  of  angling  cannot  be 
acquired  by  prescriptive  use.  Now,  in  a  question 
of  servitude,  that  is  of  great  importance.  There 
has  been  no  prescriptive  use  here,  for  the  de- 
fender's earliest  title  is  in  1829.  But  though  there 
had,  that  would  not  create  the  trout-fishing  a  pro- 
per praedial  servitude.  The  cases  of  Eyemouth 
and  of  Musselburgh  were  not  decided  on  the  foot- 
ing that  the  rights  claimed  were  servitudes,  but 
one  on  the  footing  of  a  corporation  trust,  and  the 
other  on  the  footing  of  a  superior's  obligation. 
All  proper  servitudes  arise  from  express  or  implied 
grant.  By  the  terms  of  the  disposition  the  pri- 
vilege may  be  well  conferred  as  between,  the 
grantor  and  grantee.  But  that  will  not  create  a 
servitude  in  a  question  with  a  sin^pilar  successor. 
The  prescriptive  use  or  possession  is  the  evidence 
ou  which  the  law  implies  the  grant.  The  disposi- 
tion contains  the  terms  in  which  the  law  reads  the 
expressed  grant.  But,  whether  implied  or  ex- 
pressed, the  grant  is  the  foundation  of  the  claim ; 
and  the  thins  granted  must  be,  in  its  own  nature, 
a  proper  r^t  of  servitude,  either  one  of  the 
known  servitudes  of  law,  or  at  least  an  innominate 
servitude  of  a  proper  praedial  character.  If,  be- 
cause of  its  nature  as  a  mere  privilege,  not  a  pro- 
X>6r  servitude,  it  cannot  be  created  by  prescriptive 
use  and  possession,  then  I  am  inclined  to  tnink 
that  it  cannot  be  created  by  the  express  words  of 
the  disposition,  to  the  effect  of  fixing  it  as  a  per- 
manent real  burden  upon  a  singular  successor. 

I  ver^  much  agree  with  the  observation  of  your 
Lordship  in  tiie  chair,  that  when  a  privilege  of 
ansling  or  trout-fishing  is  not  a  right  of  property, 
and  not  an  incident  of  property,  on  the  margin  of 
the  water,  but  ia  claimed  by  one  whose  Umd  is 
removed  from  the  water,  then  it  must  be  regarded 
as  a  mere  personid  franchise  or  privilege  of  the 
same  character,  though  of  different  endurance,  as  a 
pemussion  to  fish  for  a  season  or  for  a  day,  and 
simUar  to  the  personal  privilege  of  shooting  over 
the  estate  of  another,  and  that  it  is  not  effectual 
in  a  question  with  a  singular  successor.  I  have 
only  to  add  that  I  read  the  exception  in  Mr 
Patrick's  title  of  1864  as  introduced  only  to  clear 
the  description.  There  is  no  question  here  in  re- 
gard to  Mr  Napier's  claim  against  the  representa- 
tives of  General  CampbelL  That  question  may 
be  presented  in  a  curious  aspect^  and  may  be 
attended  with  no  little  difficulty,  m  consequence 
of  the  terms  of  the  feu-contract,  and  in  conse- 

Suenoe  of  the  conveyance  of  the  superiority  by  the 
eed  of  1834,  to  which  Lord  Ourriehill  has  ad- 
verted. But  with  any  such  question,  Mr  Patrick, 
who  is  not  Mr  Napier  s  superior  in  the  feu,  and 
who  does  not  represent  G^eral  Campbell,  has  no 
concern.  He  is  a  purchaser,  and,  for  the  reasons 
alr^bdy  explained,  I  am  of  opinion  that  he  is 
entitled  to  succeea  in  this  action. 

The  interlocutor  of   the    Lord   Ordinary  was 
therefore  adhered  to. 
Agents  for  Pursuer— Adam,  Elirk,  &  Robertson, 

Agent  for  Defender— James  Webster,  S.S.C. 

PATBIOK  V.  SMITH. 

This  was  an  action  of  interdict  against  Mr  Francis 
Smith,   which  depended  on  precisely  the  same 


question  as  was  involved  in  the  preceding  case. 
Mr  Smith  alleged  that  he  had  a  right  to  angle 
because  he  had  the  written  permission  of  Mr 
David  Law,  proprietor  of  Finnartmore,  part  of  Mr 
liapier's  feu  trom  General  Campbell,  and  that  Mr 
Law  had  acquired  from  Mr  Napier  a  right  to 
angle.  The  case  was  disposed  of  in  the  same 
way  as  that  against  Mr  Napier. 

Counsel  for  Pursuer—  Dean  of  Faculty  and  Mr 
Adam.    Agents — Adam,  Kirk,  &  Robertson,  W.S. 

Counsel  for  Defender — Solicitor-General  and 
Mr  Crichton.  Agents — D.  Crawford  and  J.  Y. 
Guthrie,  S.S.C. 

Thursday,  March  28. 
S  E  C  0  N  d"^  vision. 

DAVIDSON  V,  DAVIDSON. 
Hiuband  cmd  Wife — Jus  Mariti — Renunci(X(ion — 
Wife^B  Earnings.    Circumstances  in  which  hthl 
that  a  husband  had  agreed  with  his  wife  that 
her  earnings,  when  they  were  living;  separate, 
were  to  be  at  her  own  disposal,  and  not  sub- 
ject to  his  jus  mariti;  the  agreement  being 
inferred  from  facts  and  circumstances. 
This  is  an  advocation  from  Kincardineshire  of 
an  action  at  the  instance  of  a  father  against  his 
son  for  payment  of  a  sum  of  £60,  which  the  pur- 
suer's wife,  who  died  in  1866,  had  saved  from  her 
earnings  as  a  washerwoman   during  a  period  of 
thirty  years.     Shortly  before  her  death  she  made 
a  gift  of  the  deposit-receipt  for  this  sum  to  her 
son  the  defender,  and  the  father  now  claims  pay- 
ment of  it  on  the  £p*ound  that  his^tw  mariti  ami 
right  of  administration  extended  over  his  wife's 
earnings,  and  that  she  had  no  power  to  gift  the 
money  as  she  did  without  his  consent. 

The  Sheriff -Substitute  (Dove  Wilson)  pronounced 
the  following  interlocutor  : — 

**  Having  considered  the  record  and  proof— I. 
Finds,  in  point  of  fact,  (1)  that  the  pursuer  was 
married  to  the  late  Jean  Tawse  about  thirty  yeara 
ago  ;  (2)  that  they  lived  together  for  about  three 
or  four  years,  and  had  two  sons,  the  younger  of 
whom  is  the  present  defender  ;  (3)  that  thereafter 
the  pursuer  and  Jean  Tawse  separated,  and  con- 
tinued to  live  voluntarily  separate  till  the  dissolu- 
tion of  the  marriage  by  the  death  of  the  latter  ; 
(4)  that  after  the  separation  Jean  Tawse  obtained 
certain  sums  of  money  which  she  deposited  from 
time  to  time  in  bvok ;  (6)  that  it  is  not  proved 
that  she  obtained  or  held  that  money  as  trustee 
for  any  other  person ;  (6)  that  the  money 
amounted  on  24th  June  1864  to  £60,  and  was  that 
day  placed  by  her  on  deposit-receipt  in  the  Lau- 
renceldrk  branch  of  the  Aberdeen  Town  and 
County  Bank  ;  (7)  that  on  28th  November  1864, 
the  late  Jean  Tawse,  without  onerous  cause,  en- 
dorsed this  deposit-receipt  and  transferred  it  to 
the  defender  ;  (8)  that  the  defender  thereupon  re- 
deposited  the  money  (along  with  certain  other 
monies)  in  his  own  and  his  brother's  name,  after 
which  it  was  again  retransferred  to  his  own  name 
on  30th  June  1865 ;  (9)  that  on  Ist  February  1865 
the  pursuer's  a^ent  wrote  to  Jean  Tawse  and  to 
the  defender,  fuming  the  money  as  his  property  ; 
(10)  that  Jean  Tawse  died  on  3d  March  1865 ;  (11) 
that  the  defender  still  retains  the  money  :  II. 
Finds,  in  point  of  law,  (1)  that  till  the  death  of 
Jean  Tawse  th«  contract  of  marria^  entered  into 
between  her  and  the  pursuer  subsisted  ;  (2)  that 
t  he  mutual  riehts  of  the  parties  remained  unaf- 
fected by  any  &gal  separation  ;  and  therefore  (3) 


Digitized  by 


Google 


844 


TTie  Scottish  Law  Reporter, 


[May 


that  any  property  held  nominally  by  Jean  Tawse 
in  her  own  name  formed  really  part  of  the  ffoods 
in  communion  of  which  the  pursuer,  aa  husband, 
waa  entitled  to  claim  possession  under  his  right  of 
administration  :  Therefore  decerns  aeainst  Ae 
defender  for  payment  of  the  said  sum  of  £60,  with 
the  bank  interest  due  thereon  from  the  24th  June 
1864  to  this  date,  and  with  legal  interest  there- 
after till  paid  :  Finds  the  pursuer  entitled  to  ex* 
penses  ;  of  which  allows  an  account  to  be  given 
in,  and  when  lodged,  remits  the  same  to  the  audi- 
tor of  Court  to  tax  and  to  report. 

**J.  Dove  Wilson. 

**NoU, — ^The  circumstances  of  this  case  are  un- 
usual, and  although  the  principles  of  law  appli- 
cable seem  sufficiently  clear,  hesitation  may 
i^turally  be  ejroerienced  iu  applying  them,  from 
a  feelinff  that  the  result  may  not  be  sudi  as  one 
might  altogether  desire  to  produce. 

'*  The  pursuer  and  Jean  Tawse  lived  together  for 
only  a  few  years  after  their  marriage.  Of  the 
causes  which  led  to  their  separation — ^whether  thev 
would  have  justified  a  legal  separation,  and  which 
was  the  aggrieved  party— little  is  now  known,  and 
it  can  serve  no  purpose  to  inquire.  There  are 
hints  in  the  pursuer's  proof  that  it  was  owing  to 
the  bad  temper  of  the  wife ;  and  there  are  sug- 
gestions, apparently  better  supported,  in  the  de- 
fender's proof,  that  it  waa  owin^r  to  the  violence 
and  dissolute  habits  of  the  hu^nd.  But  into 
these  facts  no  inquiry  can  usefully  be  set  on  foot. 
It  is  too  late  now  to  think  of  bringing  about  the 
effect  of  a  lesal  separation.  For  twenty  years 
and  more  the  husband  and  wife  survived  the  oc- 
currences which  occasioned  their  parting,  and 
neither  of  them  took  any  of  the  l^al  steps  neces- 
sary to  cancel  or  suspend  the  rights  created  by 
the  contract  of  mamage ;  and  uiey  having  ne- 
glected those  steps,  there  is  no  other  party  that 
can  take  them.  It  must  be  assumed  that  they 
had  good  reason  for  following  the  course  they  took. 
It  is  true  they  did  not  live  together  afterwards  at 
bed  and  board.  They  did  not  even  live  in  the 
same  house,  and  the  husband  contributed  nothing, 
or  next  to  nothing,  to  the  support  of  his  wife  and 
fauuly.  But  mere  neffleot  of  the  matrimonial 
duties  on  the  part  of  a  husband  or  of  a  wife,  or  of 
both,  does  not  end  the  marriage-contract.  The 
contract  is  the  most  solemn  known  to  tiie  law, 
and  once  entered  into,  the  law  alone— and  that, 
too,  only  when  declared  by  its  properly  instituted 
courts — can  release  from  it.  There  is  no  such 
thing  as  mutually  retiring  from  it — as  the  parties 
seem  to  have  intended  to  do  in  this  case — as  if  it 
were  an  ordinary  contract  of  partnership.  In 
some  cases  the  Jaw  will  recognise  a  voluntary 
separation  when  the  terms  of  it  are  reduced  to 
writing,  and  then  appear  to  be  of  such  a  charac- 
ter, and  to  have  proceeded  upon  such  grounds,  as 
the  Court  itself  would  have  sanctioned  or  pro- 
ceeded upon.  But  there  is  no  case,  so  far  as  the 
Sheriff-Substitute  is  aware,  where  the  law  has  re- 
cognised a  separation  of  a  nature  purely  voluntary 
on  the  part  of  both  parties,  however  long  may 
have  been  its  subsistence.  The  Sheriff-Substitute 
therefore  feels  himself  compelled  to  hold  that  the 
rights  of  both  parties  under  the  marriage-contract 
remained  unimpaired  till  its  dissolution.  When 
they  separated  they  left  the  contract  of  marriage 
in  full  force,  capable  of  being  at  once  appealed  to 
again,  whenever  it  became  the  interest  of  either 
party  to  act  upon  it. 

•'The-  sum  in  dispute  in  this  action  is  a  sum 
which  waa  lodged  bv  the  deceased  wife  in  bank  in 
her  own  name.     The  pursuer  and  the  defender 


differ  as  to  the  way  in  which  she  came  to  have 
possession  of  that  money.  The  pursuer  says  that 
it  is  money  whieh  she  earned  while  living  separate. 
The  defender  says  that  the  money  belonged  to  the 
wife's  father,  and  thieit  she  held  it  in  trust  for  him. 
It  mav  have  been  competent  for  Jean  Tawse  to 
have  held  that  money  m  trust,  but  that  she  did 
so  is  not  proved  in  any  competent  manner — ^that 
is,  either  by  her  writ  or  oath,  or  by  the  writ  or 
oath  of  any  one  representing  her.  She  must 
therefore  lie  taken  to  have  held  the  money,  so 
far  as  die  could  so  hold  it,  in  her  own  ri^ht,  and 
this  view  seems  also  most  in  accordance  with  what 
light  the  evidence  throws  upon  the  matter. 

<*  Taking  the  contract  of  marriage  to  have  sub- 
sisted till  the  wife's  death,  the  money  in  question 
must  have  formed  part  of  the  goods  in  communion, 
and  it  follows  that  when  the  pursuer  claimed  that 
money(which  was  before  themarriace  was  dissolved), 
he  was  claiming  a  sum  to  which  he  was  entitled. 
It  seems  clear,  therefore,  that  he  was  then  en- 
titled to  have  it  transferred  to  him,  and  if  that  be 
so,  what  should  have  been  done  then  must  be  done 
now."  "J.  D.  W." 

The  Sheriff  (Shand),  on  appeal,  pronounced  the 
following  interlocutor  : — 

''Edinburgh,  Zltt  October  1866.— Havisff  con- 
sidered the  cause,  and  proof  led,  recalls  the 
interlocutor  complained  of  :  Finds  in  point  of  fact 
that  the  pursuer  and  the  late  Jean  Tawse  were 
married  about  thirty  years  ago,  but  that  three  or 
four  years  after  marria^  they  separated,  and  con- 
tinuea  thereafter  to  hve  separately  till  the  death 
of  Jean  Tawse,  which  occurred  in  March  1865  : 
Finds  that  throughout  the  whole  period  of  this 
separation  the  pursuer  failed  to  supply  his  wife 
with  the  means  of  aliment,  and  that,  with 
his  assent  and  approval,  she  supported  herself, 
and  sdso  two  sons  of  the  marriage,  so  long  as  they 
were  in  childhood,  by  her  own  £>bour  and  industry 
as  a  washerwoman :  Finds  that  the  money  for 
which  the  pursuer  now  sues  is  part  of  the  earn- 
ings  of  the  said  Jean  Tawse  durmg  the  period  of 
her  separation  from  the  pursuer,  which  she  waa 
able  by  careful  frugalitv  to  retain,  and  which  she 
possessed  until  shortly  before  her  death,  when  she 
made  over  the  right  thereto  to  her  son,  the 
defender :  Finds,  in  these  circumstances,  that  in 
point  of  law  the  pursuer  has  no  legal  right  to  the 
sum  sued  for  :  Therefore  assoilzies  the  defender 
from  the  conclusions  of  the  action,  and  finds  the 
pursuer  liable  in  expenses,  of  which  allows  an 
account  to  be  given  in ;  and  remits  the  same  to 
the  auditor  for  taxation,  and  decerns. 

*'  Alex.  Burns  Shajtd. 

"  Note. — The  preceding  interlocutor  sufficiently 
explains  the  view  which  the  Sheriff  takes  of  tiie 
facts  of  this  case.  Throughout  a  period  o(  upwarda 
of  twenty-five  years  the  pursuer's  wife  was  left  by 
him  to  maintain  herself,  and  the  children  of  title 
marriage,  as  she  be«t  might.  She  was  able,  by  her 
own  hard  work  as  a  washerwoman,  not  only 'to 
provide  the  necessary  subsistence  for  herself  and 
ner  two  sons,  but,  by  strict  economy,  to  retain  a 
sum  of  £60,  or  at  the  rate  of  littie  more  than  £2, 
10s.  a  year,  which  she  laid  up  and  put  in  bank,  it 
may  be  presumed^  to  provide  the  means  of  main- 
tenance when  she  should  no  longer  be  able  to  work. 
She  died  in  March  1866,  and  shortiy  before  her 
death  she  made  over  her  right  to  the  money  to  her 
son,  that  he  might  use  it  in  supporting  her  father, 
who  is  in  need  of  assistance,  and  in  so  £»  aa  not 
required  for  this  purpose  for  himself. 

**  The  pursuer  claims  the  money  by  virtue  of  his 
JH8  maritl     The  Sheriff  is  of  opinion  that  the  pur- 
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suer  oannot  sncoeBsfuUy  niiLint.fiJ«  that  riffht  to  the 
effect  pleaded.  ^ 

'*AIthongh  the  parties  liyed  separately  for 
almost  the  whole  period  qi  their  married  life,  the 
pursaer  was  nevertheless  bound  to  aliment  his 
wife»  and  he  was  apparently  qnite  able  to  do  so. 
He  was  Tested  witn  the  jua  mariti  and  right  of 
administration,  mider  which  he  could  enforce  his 
right  to  the  whole  goods  in  communion,  including, 
it  may  be  assumed,  in  ordinary  circumstances,  the 
fruits  of  his  wife's  industiy ;  but,  on  the  other  hand, 
he  was  under  ml  obligation  to  provide  the  means  of 
aliment  to  his  wife.  The  pursuer  did  not  fulfil 
this  obligation,  but  by  his  conduct  assented  to  the 
arrangfanent  that  his  wife  should  retain  for  her 
own  aliment  and  use  what  she  could  earn.  He 
became  aware  that  she  had  a  small  fund  accumu- 
lated, and  indeed  states  in  his  evidence  that  he 
used  to  set  loans  from  his  wife,  out  of  this  separate 
fund,  of  sums  which  he  always  paid  back,  thus 
recognising  the  fund  as  her  property,  and  subject 
to  her  disposal.  It  appears  to  the  Sheriff,  that  as 
the  pursuer  failed  in  ma  le^al  obligation  of  aliment 
towards  his  wife,  he  thereby  deprived  himself  of 
his  right  to  enforce  his  jtis  manH,  to  the  effect  of 
acquiring  to  his  own  use  the  earnings  of  his  wife's 
laboiir.  And  farther,  that  the  conduct  of  the 
parties  implies  a  tacit  agreement,  that  during  the 
separation,  while  the  pursuer's  wife  should,  on 
the  one  hand,  by  her  mdustry  maintain  herself, 
the  pnrsner,  on  the  other  hano,  should  relinquish 
his  JUS  mariii  over  such  funds  as  she  might  in  this 
way  acquire. 

"Had  the  claim  been  made  by  the  pursuer 
againvt  his  wife  and  the  bank  as  the  holder  of  tiie 
money  while  it  was  deposited  in  her  name  during 
the  subsistence  of  the  marriage,  the  Sheriff  thinks 
there  would  have  been  little  difficulty  in  repelling 
it.  (J&mieson  v.  Houston,  1770,  M!.  6898.)  He 
does  not  think  that  the  pursuer's  right  is  now 
different  because  of  his  wife's  death,  or  that  the 
law  will  avail  the  pursuer  in  seeking  now  to 
appropriate  the  money  to  himself,  and  to  prevent 
its  beinff  disposed  of  as  his  wife  desired. 

"  If  die  pursuer,  living  separately  fiom  his  wife, 
had  provided  her  with  a  small  alimentary  allow- 
anoe,  out  of  which  she  had  been  able,  by  careful 
liviuji;,  to  save  £2  a-year,  he  could  not,  in  the 
opinion  of  the  Sheriff,  prevent  his  wife  from,  dis- 
posing of  these  savincs  in  the  way  she  thought  fit. 
in  the  actual  state  of  the  facts  here,  her  earnings 
were  just  the  alimentary  fund  or  allowance  she 
had  ;  and  it  cannot  strengthen  the  pursuer's  claim 
to  his  wife's  saving^  out  of  this  fund,  that  he 
failed  in  his  obligation  to  provide  it,  and  left  his 
wife  to  do  so  by  her  own  laoonr. 

"A.  B.  S." 

The  pursuer  advocated. 

YouKO  and  Buhnxt  for  him,  ar^ed— A  hus- 
band is  entitled  to  his  wife's  eamm^  even  al- 
though he  has  not  alimented  her.  In  this  case  the 
wife  never  asked  aliment,  and  though  she  had 
done  so  it  would  not  have  been  allowed  her,  be- 
caiue  ahe  was  earning  more  than  was  necessary 
to  support  her,  and  the  suiplus  was  claimable  by 
her  nueband.  (Henderson  v.  M 'Galium,  1794, 
Hume's  Dec.,  p.  202.)  The  case  cited  by  the 
Shniff  ia  not  applicable,  because  in  it  the  small 
fond  in  dispute  was  all  necessary  for  the  aliment 
of  the  wife  who  survived  her  husband  ;  and  even 
in  that  case  there  was  great  difficulty  and  difference 
of  opinion.  See  the  Judges'  opimons,  Hailes,  p. 
367.  There  is  no  evidence  here  of  any  agreement 
whereby  the  husband  relinquished  his^'fi^  mariti. 
Fraskb  and  Gebbus  for  the    re8x>ondent— A 


husband  who  fails  in  his  duty  to  aliment  his  wife 
is  not  entitled  to  her  earnings.  Bat  here  there  ia 
evidence  that  the  husband  agreed  with  his  wife 
that  her  earning  should  be  at  her  own  disposal. 
He  himself  says  m  hia  evidence  that  he  got  loans 
from  his  wife  which  he  always  paid  back.  They 
cited  Stair  I.,  4,  9 ;  Bell's  Husband  and  Wife,  p. 
469;  Slanning  v.  Styles,  3  Peere  Williams'  Bep., 
337  ;  2  Equity  Cases,  Abridgement,  156. 

At  advising. 

Lord  Justige-Clebk — In  this  case  I  am  pre- 
pared to  adhere  to  the  interlocutor  of  the  Sheriff, 
and  I  rest  mj  judgment  upon  one  of  the  grounds 
on  which  it  is  pla^d  by  him,  but  on  one  of  these 
crounds  only.  I  am  of  opinion  that  we  are  justi- 
ned  in  holduu;  it  to  be  proved  that  the  pursuer 
agreed  that  the  earnings  of  his  wife  i^ould  form 
an  alimentary  provision  out  of  which  she  should 
support  herself  and  her  two  children,  and  that  the 
present  demand  cannot  be  made  in  the  face  of  such 
an  agreement.  The  pursuer,  some  years  after  the 
marriage,  left  his  wife  and  children,  and  went  to  re- 
aide  with  her  father  and  brother.  That  ia  his  own 
statement,  and  it  amounts  to  this  that  he  volun- 
tarily deserted  the  society  of  his  wife.  No  justi- 
fication for  the  adoption  of  this  step  is  alleeed.  All 
that  he  himself  sa^rs  ia  that  he  preferred  to  live  elae- 
where.  But  in  ceaain^  to  live  with  his  wife  and  child- 
ren he  made  no  provision  for  any  payment  by  him- 
self of  any  aliment  for  their  support.  The  sepa- 
ration continued  for  twenty-five  years  at  least, 
and  the  result  of  the  proof  is  that  the  entire  bur- 
dfin  of  the  support  of  herself  and  the  children, 
while  children,  was  thrown  upon  Mrs  Davidson. 
I  think  it  proved  that  tiie  pursuer  did  not  contribute 
in  money  or  in  any  other  way  to  any  appreciable  ex- 
tent to  that  support,  and  that  the  source  of  the  fund 
out  of  which  they  weresupported  was  the  earning  of 
wages  by  Mrs  Davidson  as  a  washerwoman.  The 
fund,  I  think,  mu£t  be  dealt  with  as  the  savings 
of  the  wife  out  of  wages  so  earned.  Now,  under 
ordinary  circumstances,  and  independent  of  agree- 
ment or  the  operation  of  the  recent  statute, 
earnings  of  the  wife,  whether  made  during  the 
cohabitation  or  during  the  separation  of  spouses, 
belong  to  the  husband,  and  pass  ^ure  mariti  to  him. 
It  may  be  in  many  cases  very  hard  that  it  should 
be  so,  but  such  is  the  undoubted  rule  of  law ;  the 
question  here  is,  whether  a  special  case  has 
been  made  out  by  which  the  operation  of  the 
general  principle  of  law  has  been  excluded. 
It  does  not  admit  of  doubt  that  a  regular  written 
contract,  whereby  the  husband  provides  a  com- 
petent and  moderate  aliment  to  a  wife,  from 
whom  he  diose  to  separate  himself,  and  on 
whom  the  burden  .of  supporting  two  children  was 
thrown,  would  be  good  in  a  question  with  the 
husband  or  with  the  husband's  creditors.  If  so, 
it  cannot  be  doubted  that  an  arrangement  in 
writing,  whereby  the  husband,  contributing  no- 
tlaina,  agreed  to  leave  his  wife  in  possession  of  her 
earnings,  these  earnings  constituting  a  moderate 
aliment,  would  be  valid.  But  writing  is  not  neces- 
sary as  a  solemnity  in  such  a  contract.  It  might, 
I  uiink,  be  proved  by  parole,  and  may  be  nmde 
out  from  facts  and  circumstances.  In  the  case  of 
Jamieson,  quoted  by  the  Sheriff,  such  an  agree- 
ment was  inferred  m  reference  to  the  rents  of  a 
small  property  of  the  wife,  of  which  she  had 
the  imdisturbed  enjoyment  for  twenty  years, 
having  no  other  (dimentary  provision.  I  think 
the  facts  proved  in  this  case  supply  evidence 
of  such  an  understanding  and  agreement.  The 
absence  of  contribution  by  the  husband — the  .ap- 
plication of  the  earnings  of  the  wife  in  his  know- 
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ledge — his  perfect  acquaintance,  as  deponed  to  bv 
himself,  with  the  fact  of  the  deposit  of  the  small 
excess  of  these  earnings  in  the  bank  in  her  own 
name,  and  of  her  operation  on  it — ^his  acquiescence 
in  her  purchase  of  a  small  property  in  her  own  name 
out  of  it — ^his  dealing  with  ner  on  the  footing  of 
her  haying  the  full  right  in  the  fund—and  in  parti- 
cular, the  fact  of  his  repeated  borroMdng  from  his 
wife,  and  repayment  to  her  from  time  to  time, 
seem  to  me  to  justify  the  inference  of  an  agree- 
ment on  his  part  that  these  earnings  should  not 
be  claimed  by  him,  but  should  form  an  alimentaiy 
fund,  which  the  wife  alone  should  haye.  U 
so,  and  if  the  fund  now  in  dispute  con- 
sists, as  it  ia  in  my  oi)inion  proyed  to  do,  of 
sayings  out  of  the  earnings,  there  is  an  end  of 
the  question  ;  for  sayings  by  a  wife  out  of  a  proper 
alimentary  fund  are  her  own  property,  not  claim- 
able by  the  husband  who  created  the  fund  as  one 
to  be  peculiarly  the  wife's,  and  forming,  in  fact, 
part  of  her  own  proper  estate.  A  husband  who 
has  agreed  to  a  moderate  aliment  cannot,  I  think, 
seize  upon  any  saying  out  of  that  alimentary 
fund-  which  may  be  m  the  hands  of  the  wite 
simply  because  they  have  not  been  all  expended. 
He  has,  in  agreeing  to  make  it  alimentary,  parted 
with  aU  prospectiye  interest  in  it.  Holding  the 
facts  to  estauish  such  an  agreement  here,  i  hold 
the  small  excess  of  the  fund  to  haye  been  at  her 
disposal,  and  so  to  haye  competently  passed  to 
the  dei^der  by  her  act  of  transfer  of  the  fund. 

Lord  Cowan — I  am  of  the  same  opinion.  The 
ground  of  action  is  not  that  this  was  a  donation 
which  the  husband  had  a  right  to  reyoke.  The 
pursuer  says  twice  oyer  in  his  eyidence  that  he  was 
Aware  of  the  existence  of  the  fund,  and  he  borrows 
from  it  and  repays  the  loans,  thus  recognising  it  as 
his  wife's  property. 

Lord  BsNHOLMS — ^This  is  a  yeiy  delicate  case. 
I  should  be  sorry  to  disturb  the  general  rule,  and 
I  can  support  the  SherifiPs  judgment  only  on  the 
ground  that  it  is  here  proyed  that  there  was  a 
special  agreement  that  the  wife's  eamines  should 
be  her  own.  A  husband  may  become  his  wife's 
debtor.  The  Elnglish  case  cited  was  a  yery  strong 
one  to  that  effect.  It  seems  to  me  that  this  case 
stands  yeiy  much  on  the  same  footing.  The  hus- 
band aUowB  his  wife  for  thirty  years  to  keep  her 
earnings  and  deal  with  them  as  her  own  property, 
and  he  borrows  from  her  to  some  extent  and 
seyeral  times,  and  he  was  always  careful  to  repay. 
I  thhik,  therefore,  that  there  was  here  an  implied 
contract  of  thirty  years'  standing  that  the  wife 
should  haye  the  uncontrolled  enjoyment  of  this 
fund. 

Lord  Neayxs — I  concur.  I  think  this  is  an 
important  case,  for  so  far  as  I  know  this  is  the 
first  time  that  this  yiew  has  been  taken.  I  can't 
say  I  am  satisfied  with  the  Sheriff's  interlocutor, 
far  less  with  his  note.  He  says  that  "as  the 
pursuer  failed  in  his  legal  obligation  of  aliment 
towards  his  wife,  he  thereby  depriyed  himself  of 
his  right  to  enforce  his  ^'tu  mariti"  I  cannot 
adopt  that  yiew,  but  I  thmk  there  was  here  an 
agreement  between  the  parties,  a  coMenmumidem 
puicUum  that  the  wif e  s  earnings  were  to  be  left 
at  her  disposal  as  an  alimentary  fund,  and  that 
that  was  a  reasonable  arrangement  in  the  circum- 
stances. H  that  is  once  made  out,  there  is  no 
difficulty,  for  we  are  all  agreed  that  the  sayings 
of  a  wife  out  of  an  alimentary  fund  belong  to 
herself.  I  think,  therefore,  our  judgment  should, 
proceed  expressly  on  the  footing  wat  there  was 
an  agreement ;  and  I  am  not  sure  that  it  was  a 
tacit  agreement. 


The  following  interlocutor  was  pronounced  : — 

*' Edinburgh,  2Sth  March  1867. —The  Lords 
haying  heard  counsel  on  the  record,  proof,  and 
whole  cause,  adyocate  the  cause :  Find,  in  point 
of  fact,  that  the  adyodator  was  married  to  the 
deceased  Jean  Tawse  or  Dayidson  in  or  about  the 
year  1835 :  Find  that  for  some  years  after  the 
marriage  the  spouses  cohabited  ana  had  two  child- 
ren :  :^d  that  thereafter  the  adyocator  left  his 
wife  and  children,  and  went  to  reside  elsewhere, 
making  no  proyision  for  contributing  to  their  sup- 
port and  maintenance  :  Find  that  the  separation 
continued  down  to  the  death  of  the  said  Jean 
Tawse  or  Dayidson,  and  that  during  that  period 
the  adyocator  did  not  make  any  payment  for 
the  support  and  maintenance  of  his  wife,  but 
that  sne  was  maintained  from  her  own  earn- 
ings :  Find  that  out  of  the  said  earnings  the 
sum  in  dispute  was  deposited  in  the  bank  by 
the  said  Jean  Tawse  or  Davidson  in  her  own 
name,  with  the  knowled^  and  consent  of  her 
husband,  the  pursuer :  Fmd  that  it  was  undo*- 
stood  and  agreed  between  the  pursuer  and  his  said 
spouse,  that  the  earnings  of  the  wife  should  be  an 
alimentary  fund  out  of  which  she  should  be  sap- 
ported  and  maintained  during  the  separation,  and 
that  tiie  said  earnings  were  so  dealt  with  during 
the  marriage :  Find  that  the  provision  so  made 
for  the  wife's  maintenance  was  reasonable  and 
moderate  :  Therefore,  find  in  point  of  law  that  the 
said  deceased  Jean  Tawse  or  Dayidson  had  power 
to  dispose  of  the  said  fund,  and  that  the  same  has 
been  effectually  transferred  to  the  respondent, 
assoilzie  the  defender  from  the  conclusions  of  the 
action,  and  find  the  pursuer  liable  in  the  expenses 
incurred,  both  in  the  inferior  court,  and  this  Court, 
and  remit  to  the  auditor  to  tax  the  same  and  to 
report."  "Georob  Patton,  f.P.D." 

Agent  for  Adyocator— John  Thomson,  S.8.C. 

A^ts  for  Respondent— Macgregor  &  Barclay, 
S.S.C. 

ABERDEIN  V.  STRA^TTON'S  TRUSTEES,  ETC. 

ScUs  —  A  uction— Articles    of    Roup  —  Relevancy- 
Ayerments  which  held  not  releyant  to  support 
an  action  of  reduction  and  declanitor,  con- 
cluding that  the  pursuer  was  entitled  to  a 
conyeyance  of  certain  heritable  subjects  sold 
by  auction,  on  payment  of  the  upset  price  or 
of  the  highest  offer. 
Certain  house  property  in  Montrose,  belonging 
to  Stratton's  Trustees,  was  exposed  for  sale  by 
public  roup  on  28th  October  1864^  at  the  upset 
price  of  £460.     The  pursuer's  agent  attended  the 
sale,  and  offered  the  upset  price.     A  competition 
ensued  between  the  pursuer's  aeent  and  John  Fair- 
weather,    one    of   the    defenders.       Fairweather 
offered  up  to  £650;   the  pursuer's  agent  offered 
£655,  and  was  declared  the  purchaser.     The  pur- 
suer now  ayerred  that  his  acent,  after  making  that 
offer,  discoyered  that  John  Fairweather  was  not  a 
bona  fide  offerer,  but  was  acting  in  the  interest  of 
the  exposers  of  the  property.     After  the  sale  a 
minute  of  offer  was  written  out,  bearing  that  the 
pursuer's  offer  of  £655  being  the  last  offer,  bad 
been  accepted.    This  minute,  howeyer,  was  not 
si^ed  either  by  the  pursuer  or  his  agent,  the 
mmute  bearing  that  the  agent  declined  to  subscribe. 
The    pursuer  afterwards  formally  protested  his 
right  to  the  property  at  the  upset  price.      In 
Noyember  folfowmg  the  trustees  conveyed  the 
property  to  John  Fairweather.     The  pursuer  now 
sought  reduction  of  this  conveyance,  and  declara- 
tor that  he  had  right  to  the  property  at  the  upset 
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price  of  £460,  or  at  all  events  at  the  price  of  £655, 
the  highest  offer  at  the  sale.  The  summons  also 
c<Hitained  a  conclusion  for  damages.  The  de- 
fenders, Stratton's  Trustees  and  John  Fairweather, 
pleaded  in  defence  that  the  pursuer  had  no  title  to 
sue,  and  that  the  action  is  irrelevant.  He  had 
failed,  they  said,  to  sign  his  offer  and  minute  of 
sale  when  required  to  do  so,  in  terms  of  the 
articles  of  roup,  and  the  trustees  were  entitled  to 
convey  to  the  next  highest  offerer,  as  they. had 
done,  in  the  bona  fide  discharge  of  their  duty  as 
trustees.  The  pursuer,  on  the  other  hand,  pleaded 
that  none  of  the  offers  at  the  sale  were  viuid  ex- 
cept his  first  offer  of  £460 ;  that  as  he  had  never 
been  asked  to  sign  that  offer,  the  fact  that  he  had 
not  signed  it  could  not  be  pleaded  against  him ; 
and  contended  further  that  he  was  juiraiied  in  not 
signing  his  offer  of  £655,  because  he  meant  to 
insist  on  his  right  to  the  proper^  at  £460. 

TlTe  case  came  up  before  the  Court  on  an  issue 
of  damages, 

D.  F.  MoNCBSiFF  and  Ashsr  for  the  pursuer  in 
support  of  the  action. 

Gi7#osD  and  W.  M.  Tuomson  for  Stratton's 
Trustees. 

SoLicrroR-GENSBA.L  and  Wxbstbr  for  John 
Fairweather. 

At  advising, 

Lord  Justicb-Clerk  —  The  case  before  ^our 
Lordships  which  is  now  before  the  Court,  with  a 
record  completed  upon  the  merits  with  preliminary 
pleas  reserved,  is  raised  by  the  pursuer,  Mr  Aber- 
dein,  for  the  puipose  of  enforcing  an  alleged  obli- 

ffction  incurred  by  the  defenders,  Messrs  David 
airweather  and  David  Stratton,  as  trustees  of  the 
deceased  David  Stratton,  to  convey  to  him  heri- 
table property  whidi  belonged  to  the  deceased. 
The  action  embraces  several  conclusions  intended 
to  affirm  alternative  views  of  the  pursuer's  rights 
as  to  the  terms  on  which  the  property  is  to  be  con- 
veyed ;  others  to  remove  by  reduction  certain  ob- 
stacles in  the  way  of  the  conveyance  demanded  ; 
and  others  to  carry  into  operative  effect  the  rights 
asserted.  There  is  idso  a  separate  and  alterna- 
tive conclusion  for  damages. 

The  facts,  according  to  the  statement  of  the 
pursuer,  are  subetanti^y  these  : — ^The  defenders, 
the  two  trustees  of  the  aeoeased  proprietor  of  the 
subjects,  resolved  to  expose  the  subjects  for  sale 
by  public  roup  at  an  upset  price,  under  written 
conaitions  of  roup  binding  tnem  to  convey  the 
subjects  to  the  ofiferer  of  the  upset  price,  or  to  the 
highest  offerer,  if  there  should  be  a  bidding  above 
tl^t  amount.  His  case  is,  that  he  bade  the  upset 
price,  which  was  £460 ;  and  further,  that  he  was 
induced  to  bid  a  sum  considerably  in  advance  of 
that  sum,  and  was  declared  the  purchaser  at  a 
price  of  £655.  He  says  that,  before  signing  his 
offer  for  the  sum  of  £655,  he  discovered  that  the 
bidding?  above  the  upset  price  in  competition  with 
him  were  given  ille^dly  and  unfairly  bv  a  party 
in  collusion  with  the  exposers,  or  one  of  them,  and 
that  consequeutly  he  is  entitled  to  have  the  sub- 
jects conveyed  to  him  either  at  the  price  at  which 
they  were  knocked  down  to  him,  or  at  the  upset 
price. 

bi  so  &r  as  concerns  the  demand  in  the  sum- 
mons for  a  conveyance  of  the  subjects  at  the  price 
of  £655,  it  seems  to  be  clear  that  the  pursuer  has 
no  case.  He  refused,  contrary  to  the  articles  of 
roup,  to  subscribe  a  written  offer  for  the  amount, 
or  to  oblijB^  himself  to  find  caution.  Failing  to 
comply  with  the  conditions  which  the  conditions  of 
sale  made  imperative,  he  cannot  be  found  entitled 
to  the  subjects  at  tiiat  price.     But  the  pursuer 


strenuously  maintained  his  right  to  have  the  sub- 
jects conveyed  to  him  at  the  upset  price,  and  in 
support  of  that  demand  we  have  heard  a  very  able 
arajument.  The  subjects,  the  pursuer  says^  werd 
offered  by  the  exposers  at  an  upset  price,  which 
he,  by  his  bode  at  the  roup,  agreed  to  give  ;  that 
there  was  no  leeal  bidding  alK>ve  his,  and  conse- 
quently that  he  nas  right  to  the  subject  in  virtue 
of  the  agreement  that  the  offerer  of  the  upset  price, 
in  the  absence  of  higher  offerers,  should  have  the 
subject' 

The  defenders  take  two  grounds.  They  say 
that  the  pursuer  cannot  claim  implement  of  an 
alleged  agreement  as  to  heritage  without  writing  ; 
and,  aeparatimy  that  the  averments  are  irrelevant 
to  support  the  conclusions.  The  first  objection  is 
based  upon  a  well-known  rule  of  the  law  of  Scot- 
land, tmit  writing  is  necessary  as  a  solemnitv  both 
on  the  part  of  the  seller  and  of  the  alleged  pur- 
chaser to  constitute  a  completed  contract  of 
sale.  Without  instructing  a  contract  so  com- 
pleted, the  argument  is — ^there  can  be  no  good 
demand  for  a  conveyance  of  the  subject ;  and  if 
there  be  no  ^;ood  demand  for  a  conveyance,  there 
can  be  no  mterest  to  insist  in  the  declaratory  or 
reductive  conclusions,  and  no  claim  for  damages, 
because  there  can  be  no  breach  of  an  obligation 
not  completed  in  a  wa^  which  the  law  dedares, 
and  in  reference  to  which  the  absence  of  writing 
was  the  pursuer's  fault. 

There  is  no  doubt  that  the  pursuer  did  not  sub- 
scribe his  offer  of  the  upset  price,  or  any  other 
offer.  I  think  it  is  equally  certain  that  there  is 
no  proper  case  of  ret  nUervenius.  There  was  no- 
thing done  in  implement  of  the  alleged  finished 
contract.  The  allegation  of  completed  con- 
tract must  rest  upon  the  effect  of^  the  verbal 
offer,  or,  as  it  may  be  represented,  the  verbal  ac- 
ceptance of  the  pursuer's  offer,  to  be  made  out,  of 
course,  by  parole  proof  or  by  admission.  A  verbal 
offer,  or  a  verbal  acceptance  of  an  offer,  whether 
written  or  verbal,  is  admittedlv  incapable  of  bind- 
ing parties  in  ordinary  cases  of  sales  of  heritage. 
Is  tnere  any  peculiarity  in  sales  by  auction?  I 
cannot  conceive  that  there  should  be  any  distinc- 
tion. The  law  is  laid  down  in  peremptory  and 
absolute  terms,  and  there  seems  to  be  no  reason 
why  there  should  be  any  distinction  between  a 
verbal  offer  or  verbal  acceptance  in  an  auction- 
room,  and  a  verbal  offer  or  verbal  acceptance  in 
the  chambers  of  a  legal  practitioner.  Accordingly 
the  supposed  peculiarity  is  rather  rested  upon  the 
clause  m  the  conditions  of  roup,  by  which  it  is 
provided  (p.  8,  App. )  that  offerers,  i/reqairedf  are 
to  sign  ^eir  offers.  This  is  said  to  amount  to  a 
dispensation  from  the  ordinary  law,  and  to  inti- 
mate that  the  exposers  will  be  bound,  if  a  verbal 
offer  should  be  made  and  no  writing  asked.  I  do 
not  so  interpret  this  clause.  The  view  which  I 
take  .of  it  is  this— the  rule  of  law  being  that  a 
verbal  offer  does  not  bind  the  offerer,  the  exposers 
stipulate  that  the  verbal  offerer  at  the  roup  snould 
be,  if  required,  obliged  to  bind  himself  legally — 
that  is,  m  writing.  In  other  words,  the  exposers 
mav  test  the  sincerity  of  any  one  who  bids  by 
making  his  offer  binding.  It  is  a  stipulation  for 
the  benefit  of  the  exposers,  not  against  them — 
not  declaratory  that  they  should  be  bound  in  a 
way  unknown  to  the  common  law,  but  puttiiie 
themselves  in  tiie  position  to  fix  down  a  verbiu 
offerer  by  making  his  bode  effectual.  That  this  is 
the  true  meaning,  is  clear  from  the  provision  of 
the  articles  of  the  conditions  of  roup,  which  says — 
(App.,  p.  11,  F.)  This  seems  to  confirm  the  gene- 
ral rule,  and  certainly  it  seems  to  me  to  dc  a 
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novelty  to  view  verb&l  offera  as  binding  at  sales  of 
heritable  subjects  without  writing.  If  we  turn  to 
the  Juridical  Styles,  or  Bell  on  Deeds,  or  Mr 
Ross's  edition  of  Bell's  Dictionary,  we  find  the 
practice  stated.  A  test  wa;^  suggested  in  the 
course  of  the  argument  which  seems  to  me 
conclusive.  Suppose  action  brought  by  the  ex- 
posers  i^ainst  a  party  who  ^ve  at  the  roup  a 
verbal  biddinc  of  the  upset  price,  could  action  be 
sustained  T  Another  competing  offerer  had  been 
preferred,  but  turned  out  a  man  of  straw.  Could 
the  exposers,  on  proof  of  a  verbal  offer,  have  en- 
forced implement  of  a  contract  of  sale  T  If  not, 
then  both  parties  were  not  bound ;  and  if  so,  there 
could  be  no  completed  contract,  because  both  must 
be  bound  or  none.  What  case  would  the  exposers 
have  had  against  the  pursuer  had  it  been  necessary 
for  them  to  have  sued  him  upon  an^  bode  given  at 
the  roup  ?  What  as  to  intermediate  offers  ?  It 
seems  to  me  that  there  would  be  no  action. 

The  Lord  Ordinary  seems  to  think  that  there  is 
an  exception  to  the  ordinary  rule  in  this  case,  be- 
cause the  non-subscription  of  the  pursuer  may  be 
thought  to  be  attributable  to  the  fault  of  the 
trustees.  I  fail  to  see  this.  No  signature  was 
tendered;  had  the  signature  been  tendered  and 
declined,  the  case  might  have  been  different.  An 
attempt  was  made  to  make  out  written  proof  of 
the  pursuer's  offer  from  the  statement  in  the 
minutes  that  offers  were  made.  It  seems  to  be 
a  sufficient  answer  to  this  to  say,  that  the  name  of 
the  pursuer  is  not  alluded  to  at  ail  in  the  minutes. 
SeparaHm,  1  think  the  tdlegations  irrelevant  to 
form  a  legal  grround  for  the  conclusions.  I  shall 
not  say  more  in  reference  to  this  part  of  the  case, 
which  will  probably  be  more  fully  dealt  with  bv 
some  of  your  Lord^ips  than  this.  I  find  no  such 
statement  of  collusive  proceedings  on  the  part  of 
the  trustees  as  appear  to  me  to  be  sufficient  to  make 
the  illegal  biddii^  acts  of  the  trustees.  The  state- 
ments where  the  ex^sers  are  mentioned  as  entering 
into  an  illegal  collusion,  are  not  precise  and  definite, 
but  qualified  by  an  alternative,  and  that  simply 
involving  one  of  the  trustees.  I  think  that  the 
act  of  one  out  of  a  body  of  trustees  in  employing  a 
party  to  bid  for  him  cannot  have  the  legal  effect 
of  depriving  the  trust-estate  of  the  benefit  of  an 
advantageous  sale,  or  lead  to  the  conclusion  that 
another  and  much  lower  offerer  shall  have  the 
estate  at  what  is  manifestly  an  undervalue. 

As  to  damages,  the  ground  pointed  at  in  the 
issue  proposed  was  a  supposed  prevention  on  the 
part  of  the  exposers  of  the  pursuer  ht)m  making  a 
written  offer.  I  have  already  expressed  my  view 
upon  that  point.  Further,  if  my  view  be  right, 
that  the  absence  of  a  written  offer  or  acceptance  is 
fatal  to  the  pursuer's  claim,  he  is  himself  to  blame 
for  failing  to  tender  it.  I  am  on  the  whole  for 
sustaining  the  defences. 

Lord  Cowan — I  am  of  opinion  that  the  action 
ought  to  be  dismissed  on  the  grounds  I  shall  now 
shortly  explain.  A  question  as  to  the  ]^ursuer's 
title  to  insist  in  the  action  to  any  effect  is  stated 
in  the  record,  and  was  lar^y  dwelt  on  by  the 
defender.  The  sale  by  auction  at  which  the  pur- 
suer appeared  as  an  offerer  was  of  an  heritable 
subject,  and  the  minutes  of  roup  do  not  bear  that 
he  offered  the  upset  price  of  £460,  but  only  that 
after  sundry  offers,  John  Fairweather  made  offer 
of  the  sum  of  £650,  and  which  offer  he  subscribed  ; 
and  that  Adam  Bnmess  made  offer  of  the  sum  of 
£655  ;  that  being  the  last  offer  which  Bumess  de- 
clared to  have  been  for  behoof  of  the  pursuer,  the 
judge  of  the  roup  preferred  him  to  the  purchase, 
but  the  minutes  add  that,  on  being  called  on  to 


enact  himself  purchaser  in  terms  of  the  articles  of 
roup  and  to  subscribe  his  offer,  the  said  Adam 
Bumess  declined  so  to  do.  On  the  face  of  the 
minutes  of  roup,  therefore,  there  is  no  writtea 
adoption  of  the  purchase,  nor  even  written  offer 
for  the  subjects  on  the  part  of  the  pursuer  by 
Bumess  or  by  the  pursuer  himself.  This  is  con- 
tended to  be  fatal  to  any  action  at  the  pursuer's 
instance  based  on  an  alleged  purchase  of  the  sub- 
jects, no  sale  of  herita^  bong  in  law  effectual 
otherwise  than  by  writing. 

There  is  certainly  much  force  in  this  objection, 
and  as  regards  one  branch  of  the  pursuer's  demand, 
it  scarcdy  admits  of  any  satisfactory  answer. 
Even  in  relation  to  the  whole  conclusions  of  the 
summons,  the  objection,  when  viewed  apart  front 
the  special  circumstances  averred  in  the  record, 
might  well  be  held  to  be  fatal  to  the  action.  For 
the  original  offer  of  the  iipset  price  is  not  set  forth 
to  have  been  made  by  Bumess  as  acting  for  the 
pursuer  ;  and  the  whole  proceedings  at  the  sale  to 
nave  been  conducted  wiuiont  regard  to  the  foims 
usual  in  public  sales  of  heritable  subjects.  Still, 
reasons  are  alleged  in  the  record  for  the  want  of 
writinff  which,  if  otherwise  relevant,  go  far  to 
meet  the  objection  to  the  pursuer's  title  on  this 
^und,  while  the  minutes  of  roup  subscribed  by  tho 
ludge  thereof,  and  the  relative  notarial  protesttaken 
oy  Bumess  on  the  part  of  the  pursuer,  and  served 
on  the  parties  on  tne  day  of  sale,  might  justly,  in 
the  special  circumstances,  have  been  contended  to 
be  sufficient  written  evidence  of  the  alleged  sale. 
1  do  not,  however,  consider  it  necessary  to  prose- 
cute this  inquiry  further,  having  arrived  at  t^e 
conclusion  that  tnere  is  no  relevancy  in  the  pur* 
Buer's  statements  to  support  the  conclusions  of  the 
summons,  even  if  his  title  were  not  open  to 
objection. 

As  regards  the  claim  of  the  pursuer  stated 
alternatively  to  have  the  subjects  held  as  pur- 
chased by  him  as  the  last  and  highest  offerer  at 
the  price  of  £655,  this  is  quite  untenable,  on  the 
clear  ground  of  refusal  to  comply  with  the  articles 
of  roup  when  required.  It  is  to  this  branch  of  the 
pursuer's  case  tnat  the  objection  to  his  title  is 
peculiarly  applicable  ;  for  it  necessarily  assumes 
that  the  proceedinffs  at  the  sale  were  unobjection- 
able,  and  that  as  &e  last  and  highest  offerer  the 
pursuer  became  purchaser.  But  if  so,  then,  as  he 
did  not  subscribe  the  minutes,  the  consequence 
was  that  the  purchase  devolved  on  the  next 
immediate  offerer,  Fairweather ;  and  thus  the 
whole  case  resolves  into  the  relevancy  of  the 
statements  to  support  the  pursuer's  claim  to  have 
the  subjects  declared  to  have  been  sold  to  him  at 
the  upset  price  of  £460. 

Now,  as  to  this,  the  remedy  sought  by  the  pur- 
suer by  the  conclusions  of  the  action  is  for  partial 
reduction  of  the  minutes  of  sale  ''in  so  far  as 
they  embrace,  contain,  or  give  effect  to  any  offers 
or  offer"  by  John  Fairweather,  and  in  so  far  as 
they  contain  and  give  effect  "  to  any  offer  by  the 
pursuer  above  £4^  "—that  is,  the  remedy  sought 
is  by  partial  reduction  of  the  proceedinffs  at  the 
sale,  and  not  total  reduction  of  them,  the  object 
being  to  lay  the  basis  for  the  declaratory  conclu- 
sion that  follows — viz.,  that  the  pursuer  did 
become  the  purchaser  of  the  subjects  at  the  upset 
price  of  £460. 

The  legal  principles  applicable  to  such  a  case 
are  stated  in  the  case  of  Gray  v.  Stewart  and 
others  (1753),  D.  9560  ;  and  in  Elchies  v. 
Sale,  No.  10.  And  they  were  fully  considered  and 
clearly  enunciated  in  the  opinion  of  this  Division 
of  the  Court  delivered  by  Lord  Wood,    in  the 
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of  Fanlds  v.  Corbet  referred  to  bv  the  Lord 
Ordinary  ;  and  it  is  for  examination  whether  this 
record  presents  a  case  for  jud^ent  which  can  be 
held  to  fail  within  the  operation  of  these  princi- 
ples.    I  apprehend  it  does  not. 

The  sixth  article  of  the  condesoendenoe  contains 
the  averment  on  which  the  porsner's  case  rests. 
It  states  that  the  pnrsaer's  aoent*  BnmesSi  after 
making  the  offer  of  £666,  at  which  price  the  sub- 
jects were  entered  in  the  minutes  as  sold  to  him 
being  the  highest  offerer,  disoorered,  and  it  is 
alle^d  to  be  the  fact,  *'  that  the  said  John  Fair- 
weiUher  (the  competing  offerer  with  the  nnrsner) 
attended  the  sale  and  made  the  offers  he  did,  not 
as  a  fair  and  bona  fide  offerer,  or  for  himself  and 
on  his  own  behalf,  bnt  as  acting  on  the  instmc- 
iioos  and  on  behalf  of  and  in  the  interests  of  the 
said  trostees,  the  exposers,  or  of  Dayid  Fair- 
weather,  one  of  the  exposers,  or  otherwise  in  col- 
lusion with  the  said  exposers,  or  at  least  with  the 
said  David  Fairweather.^'  And  the  allegation  which 
follows  of  fraudulent  device  and  conco^  is  in  like 
manner  stated  as  having  been  arranged  between 
John  Fairweather  "  and  the  said  exposers,  or  at 
least  between  him  and  the  said  David  Fair- 
weather."  This  'is  the  averment  on  which  the 
pursuer  relies  to  support  his  action. 

But  in  the  first  ptefoe,  that  John  Fairweather  ap- 
peared for  David  Fairweather  with  a  view  to  the 
latter  as  an  individual  becoming  purchaser  of  the 
subjects  cannot  be  relevant  to  set  aside  a  sale,  in 
which  the  trust-estate  and  beneficiaries  were  alone 
interested.  David  Fairweather  was  not  the  ex- 
poser  of  the  subjects,  nor  was  it  for  any  interest 
of  his  as  beneficiary  that  the  sale  was  carried 
throng  The  avtoment  so  far  has  no  relevancy. 
Bnt  will  it  be  less  irrelevant  that,  as  one  of  the 
trustees,  he  was  one  of  the  exposers  T  This  is  the 
primary  question  to  be  solved. 

Now,  It  may  well  be  contended  that  it  was 
wrong  for  him  to  appear  as  an  offerer  at  the  sale, 
whewer  personally  or  by  an  agent,  seeing  that  in 
his  trust  capacity  he  may  be  presumed  to  have 
some  knowledge  affecting  the  value  of  the  subjects 
of  which  the  public  were  ignorant.  And  it  may 
be  admitted  that  the  beneficiaries,  were  it  for  their 
interest  to  do  so,  could  set  aside  the  purchase  by 
one  thus  situated.  But  when  those  interested  in 
the  trust  are  satisfied  with  the  sale,  and  the  price 
obtamed,  on  what  legal  ground  is  it  that  the  com- 
peting offerer  can  comphtin  and  insist  for  partial 
reduction  of  the  proceedings,  to  the  effect  of  his 
being  preferred  to  the  subjects  because  of  his  hav- 
ing oflered  the  upset  price  ?  It  is  not  the  trustees 
who  appear  as  offerers  as  acting  for  behoof  of  the 
trust-estate  and  of  the  beneficiaries.  They  were 
exposers  of  the  subjects  in  that  capacity;  but 
David  Fairweather,  in  appearing  by  John  Fair- 
weather,  is  not  all^;ed  to  have  a^ed  for  behoof  of 
the  trust-estate  and  for  the  interests  of  the  benefi- 
ciaries. There  is  therefore  no  room  for  the  ap- 
plication of  the  principle  which  prevailed  in  tiie 
case  of  Fanlds.  In  the  view  of  the  Court  there 
was,  in  that  case,  but  one  bona  fide  offer  and  but 
one  bona  fide  offerer,  the  only  competitor  being  the 
party  for  whose  behoof  the  subjects  were  exposed. 
Hence  effect  was  given  to  the  offer  of  the  upset 
price,  and  all  that  followed  was  reduced  as  hav- 
ing been  fraudulently  and  illegally  gone  about 
and  induced.  The  putial  reduction  to  which  the 
Court  ^ve  effect  m  such  circumstances  has  no 
application  to  a  case  where  the  only  idlegation  is 
tnat  one  of  a  body  of  trustees,  by  whom  ^e  sub- 
jects were  exposed,  did,  not  as  representing  the 
trusty  bnt  as  an  individual,  appear  and  ofier  at 


the  sale,  and  became  the  purchaser.  It  would  be 
unjust  to  the  parties  interested  beneficiiJly  in 
the  trust-estate  to  hold  on  that  ground  that  the 
competitor  who  offered  the  upset  price  was  en- 
titled to  have  the  subjects  declarea  to  be  his,  al- 
though the  biddings  at  the  sale  had  brought  up  that 
price  60  per  cent.  An  attempt  to  set  aside  the 
whole  proceedings  at  the  sale  to  the  effect  of 
having  the  subjects  exposed  de  novo  would  be  in- 
telligible. Even  then  the  trust  beneficiaries  and 
the  trustees  might  well  contend  that  an  act  to 
which  they  were  not  parties  ought  not  to  prejudice 
them,  the  sale  being  altogether  to  their  satisfaction. 
But  it  is  not  necessary  to  consider  whether  the 
pursuer  could  state  a  relevant  case  for  reduc- 
tion of  the  sale  tn  toto.  The  action  in  which  he 
alone  insists  is  for  partial  reduction,  to  the  effect 
of  having  the  subjects  declared  to  be  his  at  tibe 
upset  price.  To  support  this  demand  it  appears 
to  me  quite  insufficient  and  irrelevant  to  iJlege  that 
the  competing  offerer  was  one  of  a  body  of  trustees 
by  whom  the  subjects  were  exposed  to  ttJe. 

The  averment,  however,  is  made  alternatively, 
and  John  Fairweather  Ib  alleged  to  have  acted  on 
the  instructions,  and  on  behalf  **  of  the  said  trus- 
tees, the  exposers,  or  of  David  Fairweather,  one 
of  the  exposers;  or  otherwise  in  collusion  with  the 
ssid  exposers,  or  at  least  with  the  said  David 
Fairweather  ;"  and  the  alternative  thus  set  forth 
is  maintained  to  be  a  sufficient  statement  that  the 
competing  offers  at  the  sale  which  prevented  the 
pursuer  netting  the  subject  at  the  upset  prioe 
were  made  for  behoof  of  the  trust-estate  and  of 
the  beneficiaries,  and  that  the  remedy  which  the 
Court  afforded  in  the  case  of  Fanlds  is  no  less 
applicable  to  the  present  case  thus  viewed. 

There  can  be  no  <juestion  that  a  person  holding 
a  situation  of  trust  is  legally  debarred  from  being 
himself  tiie  purchaser  of  subjects  vested  in  him 
as  trustee.  Those  interested  in  the  trust  will 
be  entitled  to  have  the  sale  set  aside  that  the 
true  value  of  the  subjects  may  be  realised  for 
their  behoof  at  a  sale  of  the  subjects  to  bona 
fide  purchasers.  And  therefore  those  trustees  who 
expMed  the  subjects  in  this  case  could  not  become 
joint-purchasers  as  indi'nduals  without  the  risk  of 
their  purchase  being  set  aside  ^  by  the  parties 
interested  in  the  truc£.  It  is  a  different  question 
whether  their  aet  in  authorising  a  third  party  to 
bid  at  the  auction  for  them  entitles  a  competing 
offerer  to  the  remedy  gi^sn  in  the  case  of  Faulds, 
on  tiie  footing  of  the  offerers  in  this  view  being  in 
the  same  position  as  the  trust  beneficiarv  himself. 
Assuming  that  the  purchase  was  for  their  joint 
behoof  as  individuals,  the  case  must  fail  for  the 
same  reasons  as  have  been  stated  against  the  rele- 
vancy of  the  statement  that  only  one  of  their  num- 
ber was  the  offerer.  To  give  even  the  semblance  of 
relevancy  to  the  case,  the  identity  of  the  trust- 
estate  and  the  trust-b^eficiaries  with  the  trustees 
in  tiiis  act  of  theirs  which  is  to  have  such  effect, 
must  be  made  matter  of  dear  and  unequivocal 
averment.  Now,  (1)  not  only  is  the  fact  of  the  ex- 
posers having  anything  to  do  with  the  appearance 
of  John  Fairweather  and  his  doings  at  th^sale, 
always  put  alternatively  "  the  said  exposers,  or  at 
least  the  said  David  Fairweather  one  of  the  ex- 
posers,^' which  in  itself  is  objectionable  in  such  a 
case  as  this  ;  but  (2)  there  is  not  throughout  the 
record  any  averment  to  the  effect  that  the  trustees 
did  instruct  John  Fairweather  to  act  as  he  did  at 
the  sale,  as  trustees,  and  as  acting  for  the  trust 
beueficiariea,  whose  interests  were  so  deeply  in- 
volved in  the  proceedings  at  the  sale  being  regular 
and  lawful.      And  wlme    the  statement  in  the 
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6th  article  alleges  that  the  fraudulent  device  con- 
oorted  with  John  Fairweather  had  for  its  object 
''to  enhance  the  price  of  the  said  subjects,*' 
it  is  immediateljr  added,  "  or  to  obtain  the  same 
for  the  said  David  Fairweather,"  and  again,  "or 
otherwise  to  prevent  the  subjects  from  being  fairly 
sold  to  bona  fide  third  parties."  Nothing  more 
vague  and  uncertain  and  unsatisfactory  in  the 
way  of  averment  can  well  be  imagined  in  a  case 
which  has  for  its  foundation  fraudulent  device 
and  concert  and  unjustifiable  dereliction  of  duty 
on  the  part  of  these  trustees.  Without  therefore 
entering  on  the  question  how  far,  on  the  assump- 
tion of  trustees  having  acted  as  alleged,  the  fact 
could  support  a  summons  with  conclusions  such  as 
the  present,  or  with  conclusions  for  total  reduction 
of  the  sale,  I  think  it  clear  that  the  statements  in 
this  record  are  not  such  as  to  permit  of  the  issues 
bein^  allowed  which  the  pursuer  has  proposed  in 
relation  to  the  reductive  and  declaratory  conclu- 
sions of  the  summons. 

Then,  as  regards  the  conclusions  for  damages, 
I  do  not  see  any  relevant  ground  on  which  the 
proposed  issue  can  be  granted.  In  so  far  as  re- 
gards the  defenders,  the  exposers,  it  is  clear  that 
no  ground  for  damages  is  within  this  record,  if  I 
am  right  in  the  view  of  it  I  have  taken.  And  as 
to  the  defenders,  the  two  Fairweathers,  individual 
liability  by  them,    or  either  of   them,  to  tiie 

Sursuer  must  rest  upon  some  wrong  or  injury 
one  or  suffered  through  their  act.  But  I  do  not 
find  any  such  specihc  wrong  or  injury  stated 
against  the  Fairweathers,  or  either  of  them,  to 
support  the  pursuei^s  claim.  I  can  imaeine  a 
claim  of  loss  and  damage,  supposing  a  relevant 
action  for  total  reduction  of  the  sale  being  succes- 
fully  maintained  by  the  pursuer,  bedng  compe- 
tent at  his  instance  against  these  defenders.  And 
were  the  sale  totally  set  aside,  the  trust-benefi- 
ciaries might  have  a  claim  for  loss  caused  b^  their 
wrongous  act.  But  for  the  claim  made  in  this  sum- 
mons I  see  no  good  relevant  ground. 

On  the  whole,  I  think  this  action  should  be 
dismissed. 

The  other  Jud^i^es  concurred. 

The  action  was  accordingly  dismissed. 

Agent  for  Pursuer— James  Webster,  S,S.C. 

Agent  for  Stratton's  Trustees--W.  Bumess, 
S.S.C. 

Agent  for  John  Fairweather— J.  Henry,  S.S.G. 

Friday^  March  29. 
FIRST    DIVISION. 

MILLER  V.  CARRICK.    X, 
BiUaU—LeaM—lO  Geo.  Ill,,  c.  61— Irritancy— 
Purgation.    An  heir  of  entail  granted  a  lease 
of  a  part  of  the  entailed  estate  for  99  years, 
under  the  powers  confeired  by  section  4  of 
the  Montgomery  Act.     No  dwelling-houses 
were  erected  on  the  ground  within  10  years  of 
the  commencement  of  the  lease,  as  required 
by  the  Act.     In  an  action  raised  by  a  suc- 
ceeding heir  of  entail  after  the  lapse  of  10 
years,  held  (diss.   Lord  Curriehill)  that  the 
statutory  irritancy  had  been  incurred,  and 
that  it  could  not  lie  purged. 
This  is  an  action  of  reduction,  declarator,  and 
f^moving,  at  the  instance  of  Mr  Oeoive  John 
Miller,  heir  of  entail  in  possession  of  the  lands  of 
Frankfleld  and  Oartcraig.    The  object  of  it  is  to 
Twinoe  a  lease  granted  by  the  pursuer's  father  in 
1851  to  the  defender,  who  is  Master  of  Works  in 


Olasgow,  whereby  an  acre  of  gronnd,  part  of  the 
entailed  estate,  was  let  for  ninety-nine  years  for  the 
erection  thereon  of  a  powder  magaaine ;  or  other- 
wise to  have  it  dtcUred  that  the  defender  baa 
failed  within  ten  yean  from  the  date  of  the  lease 
to  build  dwelling-houses  on  the  ground,  and  baa 
thereby  incurred  the  irritancy  stipulated  by  the 
lease,  and  by  the  Montgomery  Act,  10  Qeo.  III., 
cap.  61.  There  are  alaa  conclusions  for  removing 
and  for  payment  of  rent  for  the  occupancy  of  the 
ground  and  buildings  at  the  rate  of  £800  per 
annum  from  Whitsunday  1864,  and  thereafter 
until  the  defender's  removal  The  powder  maga- 
line  erected  on  the  ground  oost  upwards  of  £1000. 

The  lease  purports  to  be  granted  by  virtue  of 
the  statute  10  George  IIL,  cap.  61.  This  statute 
declares — "  And  whereas  the  building  of  villages 
and  houses  upon  entailed  estates  may  in  many 
oases  be  beneficial  to  the  public,  and  might  often 
be  undertaken  and  executed  if  heirs  of  entail  were 
empowered  to  encourage  the  same,  by  granting 
long  leases  of  lands  for  the  purposes  of  building : 
Be  it  therefore  enacted,  by  the  authority  aforesaid, 
that  it  shall  be,  and  it  is  hereby  declared  to  be  in 
the  power  of  every  proprietor  of  an  entailed  estate 
to  grant  leases  of  land  for  the  purpose  of  building, 
for  any  number  of  years  not  exceeding  ninety-nine 
years ;  provided  always,  that  not  more  than  five 
acres  shall  begranted  to  anyone  periOB,either  in  hia 
own  name,  or  to  any  person  or  persons  in  trust  for 
him ;  and  that  every  such  lease  shall  contain  a 
condition  that  the  lease  shall  be  void,  and  the 
same  is  hereby  declared  void,  if  one  dwelling-house 
at  the  least,  not  under  the  value  of  £10  sterlipg, 
shall  not  be  built  within  the  space  of  ten  yeara 
from  the  date  of  the  lei^  for  each  one- half  acre 
of  ground  comprehended  in  the  lease;  and  that 
the  said  houses  shall  be  kept  in  good  tenantable 
and  sufficient  repair,  and  that  the  lease  shall  be 
void  whenever  there  shall  be  a  less  number  of 
dwelling-houses  than  one  of  the  value  aforesaid 
to  eaoh  one  half-acre  of  ground,  kept  in  such  n»- 
pair  as  aforesaid,  standing  upon  the  ground  so 
leased." 

The  lease  in  question  is  a  lease  for  ninety-nine 
years,  with  a  break  in  favour  of  the  landlord  at 
the  end  of  fifty  years.  The  stipulated  rent  is  £60 
per  annum ;  and  it  is  declared  to  be  granted  **  for 
the  purpose  of  a  gunpowder  magaxlne  being 
erected  by  the  said  seoond  party,  or  his  assignees 
or  sub-tenants,  on  the  piece  of  ground  hereby  let ; 
and  that  the  said  piece  of  ground  shall  not,  exoept 
the  express  consent  in  writing  of  the  said  first 
party  or  his  foresaids  be  first  had  and  obtained 
thereto,  be  uped  for  any  other  purpose  whatever 
than  for  the  erection  of  the  buildiog  or  buildings 
necessary  for  the  oonstraction  of  a  magasine  for 
the  storing  or  keeping  of  gunpowder,  and  the 
erectien  of  dwelling-houses  for  the  parties  em- 
ployed in  managing  and  superintending  the  same." 

With  special  reference  to  the  statute,  which  Is 
cited  in  the  lease  as  the  authority  for  its  being 
granted,  a  clause  is  introduced,  declaring.  In  terms 
of  the  statute,  that  the  lease  shall  be  null  and 
void  if  dwelling-houses  be  not  erected  in  terms  of 
the  statutory  provision.  But,  by  a  back  letter, 
signed  of  even  date  with  the  lease,  Mr  Miller  de- 
clared that  *'  so  long  as  there  shall  be  upon  the 
said  piece  of  ground  a  gunpowder  magasine  of  the 
value  of  £1000  sterling,  it  is  not  my  intention  to 
enforce  said  clause  as  to  the  erection  of  said  dwell- 
ing-houses in  addition  thereto ;  and  so  far  as  I 
legally  oan  do  so,  I  hereby  dispense  with  the  ne- 
oessity  of  your  building  such  dwelling-houses.*'  No 
dweUing-hoQses  have  been  erected  on  the  ground. 
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Tho  parraer,  the  sacoeeding  heir  of  entoil,  now 
Cfintends  that  this  leaae  is  null,  and  not  binding 
on  him  as  raocessor  in  the  entailed  estates. 

The  Lord  Ordinary  (Kinlocb)  foand  that  nnder 
tlie  statute  the  lease  was  noil  and  Yoid,  and  oould 
not  afford  to  the  defender  any  Talid  tenancy  in  the 
sabjeots  in  qnestion.    He  obserFed  in  his  note— 

"  1.  It  appears  to  the  Lord  Ordinary  that  the 
leaae  is  not  granted  for  an  object  contemplated,  or 
permitted  1^  the  statute.  The  object  of  the 
statute  is  expressly  stated  to  be  '  the  building  of 
villages  and  nouses  upon  entailed  estates/  and  a 
*  dwelling-house '  of  a  certain  defined  value  is  pro- 
vided for  each  half -acre  of  land.  It  nia^  not  be 
possible  to  fix,  by  any  general  description,  the 
precise  extent  of  the  power  here  confenred.  The 
Lord' Ordinary  would  hesitate  to  hold  that  it  does 
not  embrace  workshops  or  manufactories.  But  he 
thinks  that  the  erection  of  a  gunpowder  magazine, 
with  all  its  dancer  and  disagreeaoleness,  is  a  thing 
clearly  beyond  uie  purview  of  the  statute,  even  in 
its  moat  extended  construction. 

"  2.  Another  ground  of  objection  is,  that  whilst 
purporting  to  be  a  lease  under  the  statute,  the 
lease  is  in  reality  in  the  face  of  the  statute.  The 
back-letter  must  be  held  part  of  the  lease ;  and  in 
this  combination,  whilst  the  statute  makes  it  an 
imperative  condition  that  certain  dwelling-houses 
should  be  erected,  the  lease  is  found  dispensing 
with  the  condition ;  in  other  wordSj  dispenses  with 
a  condition  essential  to  its  own  validity. 

**  3.  It  is  at  any  rate  admitted  that  dwelling- 
houses  were  not  erected  in  terms  of  the  statute ; 
and,  by  the  express  tenhs  of  the  statute,  the  lease 
is,  in  tiiat  state  of  things,  '  hereby  declared  void.' 
The  statutory  ihitancy  has  taken  effect ;  nor  can 
this  statutory  irritancy  be  purged,  as  was  con- 
tended, by  the  dwelling-houses  being  still  erected. 
Th»  purgation  of  an  irritancy  contemplated  by  the 
law  is  a  proceeding  taken  *  at  the  bar ;'  that  is,  by 

Srestation  in  Court,  instantly  afforded.  What  the 
efender  offers  is  not  purgation  of  an  irritancy  in 
any  correct  sense.  It  is  the  erection  of  the  houses, 
if  the  Court  by  its  judgment  found  him  bound  to 
erect  them,  wnich  is  a  totally  different  thing. 

"4.  The  main  contention  of  the  defender  was 
that,  supposing  the  lease  struck  at  by  the  statute, 
it  might  be  restricted  by  the  Court  to  a  period  of 
twenty-five  years— the  period  for  which,  under 
the  entail,  the  heir  in  possession  was  entitled  to 
let  leases,  whether  for  bmlding  purposes  or  others ; 
and  that  this  was  the  only  result  to  follow  on  sus- 
taining the  pursuer's  objection.  The  Lord  Ordi- 
nary cannot  concur  in  this  view.  If  the  lease 
were  an  act  of  bona  fide  administration,  only  objec- 
tionable in  respect  pf  a  slight  excess  of  years,  it 
might  possibly  DC  so  restrict  ;  but,  in  the  Lord 
Ordinary's  view,  it  is  a  deliberate  contravention  of 
the  entail.  It  is  an  alienation,  under  the  name  of 
a  lease.  It  is  the  exercise  of  an  extraordinary 
power,  pretended  to  have  been  exercised  under  a 
statnte,  but  not  truly  so  exercised ;  on  the  con- 
trary, statutorily  invalid.  In  the  Lord  Ordinary's 
view,  tiie  lease  is  not  merely  objectionable  qttoad 
exeesta ;  it  is  intrinsically  vndijunditua  null  and 
void.  It  cannot  therefore  stand  to  any  effect 
The  principles  applicable  on  this  point  are  sub- 
stantially uose  expounded  by  the  Court  in  the 
latter  branch  of  the  case  of  Mordaunt  v,  Innes, 
9th  March  1819,  Fac.  Coll.,  p.  703,  the  judgment 
in  which  was  affirmed  in  the  House  of  Lor£i,  Gth 
July  ld22p  1  Shaw's  Ai^)eiU,  169.  W.  P." 

'ftie  defender  reclaimed. 

Watsoh  and  Shand,   for  him,   argued— This 
lease  was  valid  when  gi*anted.      The  irritancy 


which  has  been  incurred  is  purgeable,  and  the 
defender  has  offered  to  purge  it.  At  all  events 
the  lease  is  good  for  twenty -five  years,  tibe  grantor 
having  power  under  the  deed  of  entail  to  grant 
leases  of  that  duration.  Or  otherwise,  it  is  good 
for  thirty-one  years  under  sections  1,  2,  and  3  of 
the  Montgomery  Act.  They  cited  Ivorv's  Ersk., 
p.  377,  note;  More's  Notes,  p.  81;  Stewart  v, 
Watson,  20th  July  1864,  2  Macp.  1414;  1  Bell's 
Com.  70;  1  Hunter  on  Landlord  and  Tenant,  103; 
1  Bell  on  Leases,  129,  note;  Agnew,  23d  June 
1813,  F.C.;  Earl  of  Hopetoun  v.  Hunter,  10th 
July  1863,  1  Macp.,  1093;  Duff's  Feudal  Conv,, 
sec.  52;  Stat.  1597,  c.  250. 

GiFFOBD  and  Duncan,  for  the  pursuer,  replied 
— This  transaction  was  a  wilful  violation  of  the 
Montsomery  Act,  and  the  lease  is  therefore  null. 
At  all  events,  the  irritancy  stipulated  has  been 
incurred,  and  it  is  not  pui^^ble.  Nor  is  the  lease 
good  for  any  shorter  penod.  It  is  ent«^  into 
under  section  4  of  the  Montgomery  Act,  and  nnder 
no  other  power. 

At  advlsin«^ 

The  Lord  PBBSiDENT^This  is  an  action  raised 
for  the  purpose  of  reducing,  or  decluin^  void  a 
lease  entered  iuto  by  the  late  Mr  Miller  of  Frank- 
field,  and  the  defender  Mr  Carrick.  It  is  a  lease 
professing  to  be  made  under  the  Montgomery  Act, 
and  in  aU  its  parts,  both  in  its  endurance  and  in  ' 
the  purposes  for  which  it  was  ffranted,  itprof esses 
to  conform  to  that  Act  of  Paruament.  Tnere  can 
be  no  doubt  that  Mr  Miller  as  heir  of  entail  in 
possession  was  in  a  position  to  ^ptmt  the  lease,  and 
that  Mr  Carrick  was  in  a  position  to  accept  it. 
On  the  face  of  the  lease  I  don't  find  anything  in  it 
inconsistent  with  the  Act  of  Parliament.  It  lets 
an  acre  of  land  for  ninety -nine  years  from  Martin- 
mas 1850,  and  the  term  of  endurance  is  subject  to 
a  condition  that  the  landlord  shall  have  power  to 
put  an  end  to  the  lease  at  the  expiry  of  fifty  years. 
On  the  other  hand  the  tenant  undertakes  to  pay  a 
sum  of  £50  of  rent,  and  it  is  declared  that  the 
lease  is  granted  for  tiie  purpose  of  erecting  on  the 
eround  a  powder  magazine  and  certain  cJnnrelling- 
honses,  and  that  the  ground  shall  not  be  used  for 
any  other  purpose.  The  tenant  farther  obligee 
himself  to  erect  a  powder  magazine  of  the  value  of 
£1000  at  least,  and  to  maintain  it,  and  to  sur- 
round the  ground  with  a  wall ;  and  it  is  f  arUier 
conditioned,  in  addition  to  the  above  obligations, 
and  with  special  reference  to  the  terms  of  the 
statute,  "that  tbis  lease  shall  be  void,  and  the 
same  is  hereby  declared  void,  if  one  dwellin^'- 
house  at  least,  not  under  the  value  of  £10,  shall 
not  be  built  within  ten  years  from  the  date  of  the 
lease  for  each  half-acra  of  ground  comprehended 
in  the  lease."  Now,  if  the  lease  had  stipulated 
only  for  the  erection  of  a  gunpowder  magazine  on 
the  |px>und,  and  if  the  cuiuse  of  the  lease  which 
provides  that  the  ffround  is  not  to  be  used  for  any 
other  purpose  had  not  also  referred  to  dwelling- 
houses,  and  if  the  lease  had  not  contained  the 
clause  as  to  the  erection  of  dwelling-houses  within 
ten  years,  as  required  by  the  Act  of  Parliament,  I 
would  say  there  would  have  been  a  fatal  flaw  in 
the  lease  itself  making  it  reducible.  But  it  seems 
to  me  that  it  was  not  subject  to  any  such  objec- 
tion at  the  time  of  its  beuig  granted,  and  if  the 
tenant  had  erected  dwelling-houses  within  ten 
years,  I  think  it  would  not  be  now  chajlen^ble, 
for  I  see  no  incompetency  in  erecting  buildmgs  on 
the  ground  other  tnan  dweUing-houses  or  in  erect- 
iuff  a  powder  magazine.  The  next  thing  for  con- 
siaeration  is  the  document  called  a  back-letter, 
whiph  is  not  quite  accurately  so  described.     It  is 
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ft  wriimg  bv  the  landlord  diflpensing  with  the  per- 
f  ormanoe  of  a  certain  condition  in  the  leaae,  and 
it  is  veiy  important  to  attend  to  its  terms  and 
eifeot.  It  bears  the  same  date  as  the  lease,  and 
is  obviously  a  part  of  the  arrangement  of  the  par- 
ties at  the  time.  But  although  it  is  part  of  the 
arrangement,  I  cannot  see  that  it  made  the  lease 
illegal  at  the  time.  I  think  that  would  be  a  very 
rash  conclusion;  for  what  would  have  been  the 
effect  of  the  tenant  complying  with  the  condition 
of  the  lease  T  I  cannot  doubt  that  in  that  case  the 
lease  would  have  been  good  for  the  whole  ninety- 
nine  years.  This  letter  would  not  have  prevented 
that.  It  is  further  to  be  observed,  that  the  letter 
does  not  nullify  the  condition.  Mr  Miller  only 
says  that  he  does  not  mean  to  enforce  it.  But 
tms  was  a  matter  personal  to  him,  and  not  bind- 
ing on  his  successor.  What  would  have  been  the 
effect  of  his  dying  within  the  ten  years  ?  Would 
it  not  have  been  competent  for  the  tenant  to 
purify  tiie  condition  within  the  ten  years?  I 
think  it  would.  I  therefore  attach  Y&ry  little  im- 
portance to  this  letter.  It  shows  certainly  an  in- 
tention to  violate  the  Act  of  Parliament  from  the 
beginning,  and  that  the  violation  was  therefore 
not  a  piece  of  negligence,  but  was  intentional  and 
wilful,  bat  it  shows  nothing  more.  Whether  that 
is  of  importance  in  this  case  is  another  question. 
Now,  the  term  of  entry  in  the  lease  beinf  Martin- 
mas 1850,  tiie  ten  years  expired  at  Martinmas 
1860,  and  when  that  time  arrived  there  were  no 
houses  erected.  Mr  George  Miller  was  still  alive, 
but  he  died  in  1864,  and  then  matters  were  in  the 
same  position.  The  present  heir  then  brings  this 
action,  and  the  only  question  is,  whether  the  fail- 
ure of  the  tenant  to  build  houses  nulUfies  the  lease 
as  in  a  question  betwixt  him  and  the  tenant? 
That  question  involves  considerations  of  difficulty 
and  importance.  II I  could  look  upon  this  as  an 
ordinary  legal  irritancy,  I  should  say  that  it  would, 
be  stUl  open  to  pun^ation ;  but  I  have  great  diffi- 
culty in  aoing  so.  i  don't  think  this  is  a  legal  irri- 
tancy involving  a  penal  consequence,  or  even  a  con- 
ventional irrituicy  involving  a  penal  consequence, 
which  might  lead  to  the  same  result.  The  sranter 
was  an  heir  of  entail,  the  prohibitory  ana  other 
fetters  of  the  entail  bein^  perfect  and  complete. 
He  was  thus  disqualified  uom  granting  a  lease  of 
this  kind,  and  that  disqualification  was  the  conse- 
quence not  merely  of  a  deed  of  entail,  but  of  an 
Act  of  Parliament.  He  was  disqualified  by  the 
Act  of  1685  from  granting  it.  That  disquafifica- 
tion  was  removed  under  certain  conditions  by  the 
Act  10  Geo.  III.,  o.  51,  which  was  thus  purely  an 
enablinff  Act.  In  fact,  its  operation  was  very 
much  the  same  as  that  of  clauses  in  railway  Acts 
which  enable  heirs  of  entail  to  treat  with  railway 
companies  for  the  sale  of  persons  of  the  entailed 
estate,  and  it  proceeds  on  the  very  same  consider- 
ation, namely,  the  public  interest.  For  the  Act 
10  Geo.  III.,  o.  51,  m  all  its  branches  sets  forth 
as  the  inducing  cause  of  its  enactment  a  consider- 
ation of  the  public  good.  For  encouraging  the 
building  of  villages  and  dwelling-houses,  it  pro- 
ceeds to  dispense  to  a  certain  extent  with  the  ope- 
ration of  the  statute  1685,  but  then  it  does  tnat 
under  very  important  and  stringently  expressed 
conditions.  It  appears  to  me  to  oe  a  rule  of  con- 
struction applicable  to  all  such  enabling  statutes, 
that  if  the  person  seeking  to  avail  himself  of  the 
power  conferred  neglects  any  of  the  conditions 
under  which  it  is  given  him,  his  exercise  of  it 
must  be  void.  This  general  principle  is  particu- 
larly applicable  to  the  case  of  the  Act  of  Parlia- 
ment with  which  we  have  now  to  do.     Section  4 


contains  the  power,  and  then  follow  sections  5,  6, 
and  7,  which  are  in  the  nature  of  provisos  on  sec- 
tion ^  and  oontain  an  expression  of  the  oondiUona 
under  which  the  power  may  be  lawfully  exercised. 
Now,  there  is  a  very  remarkable  dirtinction  be- 
twixt the  first  part  of  section  5  and  the  second. 
As  regards  the  building  of  dwelling-houses  within 
ten  years,  it  is  declared  that  the  lease  shall  be 
void  if  that  is  not  done,  and  it  is  thereby  declared 
void.  Again,  with  regard  to  the  maintenance  and 
keeping  in  repair  of  the  houses,  it  is  enacted  only 
that  the  lease  shall  be  void  whenever  there  are 
not  houses  '*  kept  in  such  repair  as  aforesaid ;"  but 
there  is  not  the  provision  tnat  in  that  event  the 
lease  is  dedarea  void.  And  I  think  there  is  rea- 
son for  the  distinction.  A  house  may  be  in  a 
state  of  partial  disrepair,  so  as  to  make  it  a  mat- 
ter of  doubt  whether  it  is  of  the  value  of  £10,  and 
therefore  the  statute  does  not  imperatively  say 
that  the  moment  the  value  drops  below  that  sum 
the  lease  shall  be  declared  void ;  but  it  does  so  in 
the  other  case.  Now,  looking  on  that  clause  as  a 
condition  of  the  exercise  of  the  heir's  power,  and 
considering  the  stringent  terms  in  which  it  is  ex- 
pressed, I  conclude  that  we  must  construe  the 
statute  strictly,  and  so  construing  it,  I  am  of 
opinion  that  the  moment  the  ten  years  expire 
without  houses  having  been  erected,  the  lease  oe- 
oomes  void,  and  nothing  can  save  it. 

It  is  nmd,  however,  that  this  lease  may  be 
sustained  &r  a  shorter  period,  and  (1)  it  is  said  it 
may  be  a  flood  lease  tor  thirty-one  years  under 
sections  1,  %  and  8  of  the  Montgomery  Act.  It 
seems  to  me  impossible  to  sustain  this  lease  as  one 
granted  under  tnese  sections,  because  it  appears  to 
me  to  be  clear  that  these  thirty -one  years'  leases 
are  to  be  granted  for  agricultural  purposes  only, 
and  that  the  building  of  a  powder  magarine  is  not 
of  that  nature.  But  it  is  said  (2)  that  the  lease 
may  be  sood  for  twenty -five  years  as  a  lease  under 
the  deed  of  entail  itself,  which  provides  that  the 
heirs  of  tailzie  shall  not  let  the  lands  **  for  any 
longer  space  than  twenty-five  years."  Now,  of 
course,  we  must  consider  this  question  as  if  the 
Montgomery  Act  had  never  been  passed,  and  de- 
termine  whether  this  is  a  lease  within  the  meaning 
of  this  clause  in  the  deed  of  entail,  and  I  don't 
think  it  is.  It  is  quite  plain  that  that  clause  ap- 
plies to  leases  granted  in  the  ordinary  administra- 
tion of  the  estate.  But  this  lease  is  granted  for  a 
lonff  period,  and  that  for  the  very  purpose  of 
enablmg  the  lessee  to  do  an  extraordinary  thing — 
that  is  to  say,  to  erect  a  large  building  on  a  very 
small  piece  of  ^und.  Therefore,  the  conclusion 
I  have  come  to  is  substantially  the  same  as  that  of 
the  Lord  Ordinary,  though  I  do  not  reach  it  on 
quite  the  same  grounds — that  this  lease  is  now 
void  and  null  under  the  statute,  under  which 
alone  it  could  be  granted  by  the  heir  of  entail  or 
accepted  by  the  tenant. 

Lord  CuBRiBHiLL — I  cannot  say  I  concur  in  aU 
the  observations  of  your  Lordship  upon  the  Mont- 
gomery Act,  especially  as  to  its  being  an  enabling 
statute  ;  but  1  do  not  think  it  necessary  to  express 
any  opinion  upon  them.  I  think  the  case  does  not 
depend  on  that  principle,  and  upon  the  point  on 
which  I  think  the  case  does  depend  I  have  oome 
to  a  different  conclusion  from  your  Lordship. 

The  conclusions  of  the  summons  are  numerous. 
The  first  three  are  alternative.  The  first  is  that 
the  lease  and  the  document  called  the  back-letter 
were  null  and  void  from  the  beginning,  and  should 
be  rescinded.  The  second  is  a  declaratory  conclu- 
sion that  it  should  now  be  declared  void  from  the 
beginning.     The  third  is  that  it  should  be  found 
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and  declared  '*that  the  defender  has  failed  to 
build  a  dweUing-hoose  not  nnder  the  value  of  £10 
within  the  period  of  ten  yean  from  the  date  of  the 
foresaid  tack  or  lease  for  each  half -acre  of  ground 
comprehended  therein,  and  has  thereby  incurred 
the  irritancy  stipulated  in  the  said  tack  or  lease, 
and  in  the  Act  of  Parliament  10  Geo.  III.,  c.  51, 
or  one  or  other  of  them,  and  that  the  defender  has 
thereby  forfeited  all  right  and  title  to  the  said 
tack,  and  to  the  possession  or  occupancy  of  the 
ground  thereby  let,  and  of  the  building  or  gun- 
powder magazine  erected  thereon  as  after-men- 
tioned ;  ana  that  the  said  tack  or  lease  is  extinct, 
and  has  become  void  and  null,  and  of  no  force  or 
effect  in  time  coming  in  the  same  manner  as  if  it 
had  never  been  granted."  These  are  followed  by 
conclusions  for  immediate  removal  of  the  defender 
from  the  subjects,  and  for  what  may  be  called 
violent  profits.  The  title  of  the  pursuer  is  a  deed 
of  entaU  of  the  estate,  which  has  not  been  laid 
before  us,  but  I  assume  that  it  contains  all  the 
fettering  clauses,  and  that  it  does  not  impose  a 
forfeitui^B  on  the  heirs  of  the  body  of  contravening 
heirs.  Now  at  common  law,  and  according  to  the 
fair  construction  of  the  Act  1635,  an  heir  of  entail 
is  entitled  to  grant  leases  of  ordinary  endurance, 
but  there  is  an  express  condition  in  this  entail 
reserving  the  right  of  the  heir  in*  possession  to 
grant  leases  for  twenty -five  years.  The  effect  of 
that  clause  is  this — that  it  reserves  leases  granted 
for  a  period  of  twenty-five  years  under  the  com- 
mon law  power  of  the  sranter.  They  are  excepted 
from  the  prohibitory  dauses,  and  such  leases  are 
binding  on  the  substitute  heirs  of  entail  as  repre- 
senting him.  Now,  on  6th  Januafv  1851,  the 
lease  in  question  was  granted.  Had  that  lease 
been  for  twenty-five  years  only,  I  could  have  had 
no  doubt  of  its  validity,  and  of  its  binding  effect 
on  all  the  heirs  of  entail.  We  were  told  uiat  be- 
cause it  was  granted  for  the  erection  of  a  powder 
magazine  it  was  illegal  I '  know  of  no  authority 
for  that,  and  it  is  not  sought  to  be  declared  illegal 
on  that  ground.  The  lease  bears  to  be  granted  by 
Mr  Miller,  as  proprietor  of  the  estate.  As  such, 
hia  right  was  limited  to  twenty-five  years,  but  he 
wished  to  extend  it  to  ninetv-nine  years,  and  he 
was  entitled  to  do  so  under  the  Montgomery  Act, 
provided  its  conditions  were  complied  with.  The 
lease  is  precisely  in  tenns  of  the  statute.  There 
is  no  violation  of  the  statute  in  it.  It  is  not 
necessary  that  the  houses  should  be  of  a  greater 
value  than  £10.  The  erection  of  hovels  would 
have  been  su£Bcient.  Nor  is  it  necessary  that 
there  should  be  a  house  on  each  half -acre.  What 
is  required  is  one  house  for  each  half-acre  let. 
But  this  lease  required  that  the  tenant  should, 
i^ithin  a  year,  expend  £1000  in  building  a  maga- 
ziiie|,  and  erect  an  expensive  stone  wul,  and,  in 
addition  to  all  that,  ouild  the  dwelling-houses. 
'Within  the  year  the  £1000  was  laid  out,  and  the 
'wraQ  was  erected;  and  therefore  there  was  an 
enormous  esroenditure  in  conformity  with  the  con- 
ditions of  the  lease.  This  being  so,  I  am  clear 
tJiat  the  first  two  conclusions  are  Groundless.    The 

auestion  arises  nnder  the  third,  whether  or  not,  at 
b.e  end  of  ten  years,  this  lease,  which  had  been 
perfectly  effectuid  for  ten  years,  became  ipso  facto 
nail  and  void  on  the  morning  of  12th  November 
1860  ?  Now,  in  considering  that  question,  I  must 
sbdvert  to  the  document  called  a  back-letter.  The 
lesuM  itself  was  ii^  the  tenns  I  have  mentioned,  but 
of  the  same  date  the  transaction  is  explained  by 
this  document.  Now,  had  Mr  Miller  not  power  to 
dispense  with  the  building  of  these  owelling- 
Housea  ?  That  depends  on  tnis  question,  whether, 
YOi*.  in. 


b^  narrating  the  statute  in  the  lease,  he  abandoned 
his  common  law  rights  ?  In  my  opinion,  he  did 
not.  He  was  entitled  to  grant  a  lease  for  twenty- 
five  years.  I  don't  think  ne  abandoned  that  ri^ht 
in  favour  of  the  substitute  heirs  of  entail.  I  thmk 
that  when  the  landlord  granted  this  writing,  re- 
nouncing, '*so  far  as  I  can  legally  do  80,'°  the 
right  to  insist  on  the  building  of  these  dwelling- 
houses,  he  was  stating  that  at  all  events  he  h^L 
power  to  do  so  for  twenty-five  years,  and  he 
thereby  exercised  that  power.  That  being  so,  I 
don't  tnink  Mr  Miller  himself  could,  in  1861,  have 
instituted  such  an  action  as  the  present,  or  that 
an^;^  subsequent  heir  of  entail  could  do  so.  If  it 
was  a  contravention  of  the  entail,  Mr  Miller's  own 
right  might  have  beeen  resolved.  Suppose  such 
an  action  had  been  brought  by  the  pursuer  in 
1861,  could  he  not  have  said — I  don't  msist  on  a 
lease  for  ninety -nine  years ;  that  is  a  benejicium 
conferred  on  me  by  the  law,  but  I  am  at  liberty  to 
dispense  with  it  and  do  so.  I  don't  think  that  in 
November  1860  this  lease  had  become  null  and 
void.  I  think  Mr  Miller  and  the  tenant  might 
have  ^ne  on  for  twenty -five  yeais,  and  that  the 
lease  is  binding  on  him  and  his  heirs  also  for 
that  period.  If  that  be  so,  it  is  conclusive 
of  the  present  action,  which  is  for  immediate  decree 
of  removal.  That  conclusion  is  in  my  opinion 
groundless.  The  other  questions  your  Lordship 
has  been  dealing  with  will  arise  in  1875,  and  I  will 
not  anticipate  them.  I  will  only  say  that  I  feel 
them  to  be  attended  with  great  diMculty .  I  think 
the  opinion  that  this  is  an  enabling  statute  re- 
quires great  consideration,  but  at  present  I  think 
it  is  not  wdU  founded.  The  forfeiture  here  asked 
is  a  highly  penal  one.  If  the  houses  were  to  be 
bmlt  now,  the  pursuer,  as  heir  of  entsil,  would  be 
placed  in  as  good  a  position  as  the  Act  of  Parlia- 
ment intendMl  him  to  occupy ;  and  I  think  this  is 
just  such  a  case  as  those  in  .which  our  law  allows 
irritancies  to  be  purged.  The  principle  of  the  law 
is  that  effect  is  not  to  be  given  to  penalties  beyond 
the  actual  loss  sustained,  and  we  have  an  equitable 
jurisdiction  to  give  effect  to  that  principle.  The 
principle  pervades  our  law  in  regard  to  bonds  for 
borrowed  money,  tacks,  &c.  It  is  exemplified 
more  particularly  by  the  irritancies  created  under 
deeds  of  entail  These  are  inflicted  both  for  acts 
of  omission  and  of  commission,  such  as  selling  the 
estate,  borrowing  money,  or  allowing  adjudica- 
tion to  be  led  sgainst  it.  But  these  may  be  purged 
even  after  action  of  declarator  has  been  brou^t. 
In  the  same  way,  if  anything  has  been  omitted, 
it  ma^  be  done  after  the  action  is  brought. 
If,  for  instance,  an  heir  has  not  used  the  arms  pre- 
scribed by  the  entail,  it  is  quite  enough  that  he 
should  b^^in  to  do  so  after  action  is  brought.  A 
distinction  is  taken  between  conventional  and 
legal  irritancies.  By  legal  irritancies,  I  presume, 
are  meant  statutory  ones,  for  I  know  of  no  other, 
except,  perhaps,  the  irritancy  of  leases  introduced 
by  Act  of  Sederunt.  Now  conventional  irritancies 
are  penal  and  not  penal ;  and  whenever  penal  they 
are  purgeable  even  after  action  is  brought.  There 
is  one  cLiss  in  feu-rights,  non-payment  of  feu-duty, 
that  ma^  be  purged.  And  so,  generally  speaking, 
irritancies  in  de^s  of  entail  may  be  pur;^ed.  It  is 
said,  however,  that  here  there  is  an  irritancy  im- 
posed by  statute,  but  are  these  not  subject  to  the 
same  law  ?  I  know  of  no  authority  for  saying  that 
they  are  not.  The  only  authority  I  know  of  points 
the  other  way.  In  feu-rights  there  is  a  statutory 
irritan<^  created  by  the  Act  1597.  That  is  puree- 
able.  But  farther,  aU  the  irritancies  declared  by 
the  Act  1685  are  statutory.    Well,  if  an  heir  of 
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entail  omits  to  insert  the  fettering  clauses  of  the 
entail  in  the  deeds  renewing  the  investitnre,  he 
incurs  an  irritancy  under  that  statute.  £ut  in  the 
case  of  Abemethie  v.  Gordon,  2(H;h  June  1837, 15  S. 
1167,  it  was  decided,  after  great  consideration,  that 
that  irritancy  could  be  purged ;  and  accordingly  the 
heir  did  so  by  reducing  the  titles  he  had  made  up 
and  making  up  others.  Now  that  was  a  very  strong 
case,  for  there  was  no  saying  what  deeds  tiie  heir 
might  have  granted  when  possessing  under  a  bad 
title.  I  have  sreat  difficulty  therefore  in  assuming 
that,  because  here  the  irritancy  is  statutory,  the 
common  privilege  of  purcation  is  not  open.  But 
these  are  matters  of  speculation.  My  opinion  goes 
upon  this,  that  at  present  this  lease  is  valid,  and  is 
so  for  twenty-five  years  from  its  date.  I  think  that 
the  fact  that  the  lease  is  for  ninety-nine  years 
makes  it  illegal  only  for  the  excess.  This  is  a 
principle  clearly  laid  down  by  Lord  Glenlee  in  the 
case  of  Mordaunt  v.  Innes,  referred  to  by  the 
Lord  Ordinary.  It  is  also  stated  by  Professor 
Bell,  and  in  the  cases  as  to  the  Queensberry  Leases 
it  was  recognised.  The  same  principle  exists  in 
entail  law  as  to  provisions  to  wives  and  children. 
If  granted  for  too  great  an  amount  they  are  good 
except  as  to  the  excess. 

Lord  Deas— The  piece  of  ground  in  question  is 
part  of  an  estate  admittedly  held  under  the  fetters 
of  a  strict  entail.  The  deed  of  entail,  however, 
contains  a  dispensing  clause  authorisins  leases  to 
be  granted  for  twenty-five  years.  The  statute 
10  (reo.  III.,  c.  61,  authorises  leases  to  be  granted 
for  building  purposes  for  ninety-nine  years,  pro- 
vided they  are  granted  on  certain  conditions.  This 
lease  bears  to  be  granted  in  terms  of  and  under 
the  powers  and  for  the  purposes,  inter  alta,  of  that 
statute.  One  of  these  conditions  is,  that  within, 
ten  years  a  house  should  be  erected  of  a  certain 
value  for  every  half -acre  of  the  ground  let.  This 
lease  was  granted  by  an  heir  in  possession,  who 
survived  for  the  Whole  period  of  ten  years,  and 
afterwards  died,  and  was  succeeded  by  the  present 
heir,  who  brings  this  challenge.  Two  defences 
are  offered  to  the  action.  The  first  is,  that  the 
'  rif'ht  insisted  on  is  of  the  nature  of  an  irritJemcy, 
ar  d  is  purgeable ;  the  second,  that  supposing  that 
not  to  DO  so,  the  lease  is  good  at  least  for  twenty- 
five  years.  These  two  pleas  are  quite  separate 
and  distinct,  and  indeed  the  one  is  stated  alterna- 
tively to  the  other.  If  this  be  an  irritancy  which 
is  purgeable,  I  don't  think  it  is  a  sufficient  objec- 
tion to  say  that  it  can't  be  literally  done  at  the 
bar.  If  it  is  pureeable,  I  think  a  reasonable  time 
should  be  allowea  for  the  purpose.  I  concur  with 
your  Lordships  in  opinion  that  this  lease  was  not 
null  ab  initio.  I  think  it  was  a  ffood  lease  when  it 
was  granted,  and  I  don't  think  the  back-letter  had 
the  effect  of  preventing  it  being  good  if  it  was  so 
otherwise.  Tnat  letter  was  an  undertaking  by 
the  heir  then  in  possession  that  so  far  as  he  was 
individually  concerned  he  would  not  take  advan- 
tage of  the  statutory  irritancy.  I  think  it  was 
binding  on  him  before  the  lapse  of  ten  years,  but 
if  a  question  had  arisen  wiui  him  after  that,  he 
mi^ht  have  run  some  risk  by  not  enforcing  the 
irritancy.  The  next  heir  might  have  insisted  on 
his  doing  so.  But  however  that  might  be,  the 
back-letter  did  not  render  the  lease  nulL  It  did 
not  profess  to  bind  the  succeeding  heirs  of  entail. 
The  very  fact  of  rent  bein^  payable  and  paid,  and 
the  stipulations  on  both  sides  being  all  enforced, 
makes  it  very  clear  that  the  lease  was  perfectly 
good.  The  condition  was  of  an  irritant  or  resolu- 
tive nature.  It  was  not  suspensive.  I  don't  ques- 
tion the  law  that  statutory  or  legal  irritancies  are 


generally  puigeable.  I  don't  recollect  any  in- 
stance of  such  an  irritancy  to  which  that  remark 
does  not  appl^.  Conventional  irritancies,  how- 
ever, are  certainly  not  always  purgeable ;  and,  on 
the  other  hand,  they  may  be  purgeable  although 
conventionaL  All  conventional  irritancies  are 
penal ;  but  if  one  is  what  is  called  highly  penal, 
it  may  be  interfered  with  in  the  equitable  discre- 
tion of  the  Court,  so  as  to  give  an  opportunity  to 
purg^e  it.  But  I  look  upon  this  question  as  veiy 
special  and  peculiar,  in  so  far  as  it  arises  not 
merely  under  a  statute  which  contains  a  certain 
resolutive  condition,  but  under  a  deed  of  entail 
which  preceded  that  statute^  and  is  modified  by  it. 
Under  the  deed  of  entail  this  lease  could  not  have 
been  granted.  The  statute  enables  the  heir  in 
possession  to  do  a  thing  which  he  could  not  do 
before.  .  It  not  only  gives  him  a  power  he  did  not 
previously  possess,  but  it  also  relieves  him  of  a 
highly  penfu  consequence  of  his  doing  it.  But  it 
does  BO  under  certain  express  conditions.  The 
leading  one  is  that  the  lessee  shall  be  bound  within 
ten  years  to  erect  a  dwellin^g-house  for  every  half - 
acre  of  eround  let.  Admittedly  that  condition 
has  not  been  complied  with  in  this  case.  What 
the  effect  of  that  would  have  been  in  a  question 
with  the  ffranter  of  the  lease  I  don't  inquire.  I 
don't  thimc  it  necessary  to  hold  that  the  very 
moment  the  ten  years  expired  the  lease  became 
void.  That  may  be,  but  I  don't  think  it  necessary 
to  hold  that.  When  we  consider  whether  an 
irritancy  is  reasonable  or  not,  we  must  also  con- 
sider whether  it  is  reasonable  to  enforce  it  in  the 
circumstances.  This  is  an  action  at  the  instance 
of  a  succeeding  heir,  who  does  not  represent  the 
last  heir,  and  who  is  bound  to  enforce  the  condi- 
tions of  the  entail.  The  point  is,  whether  in  a 
question  with  him  the  irritancy  is  reasonable  and 
the  lease  void?  The  statute  declares  it  void.  The 
pursuer  was  no  party  to  the  lease,  and  he  is  en- 
titled to  take  his  stand  on  the  statute.  I  was  very 
much  struck  with  the  difference  of  phraseology 
in  the  two  parts  of  the  section  of  the  statute 
which  has  been  pointed  out  by  your  Lordship. 
In  the  second  part  the  words  '*i8  hereby  de- 
clared void  "  are  carefully  omitted.  This  is  very 
important,  especially  when  we  can  see  good  reason 
for  the  difference.  The  question  is,  whether  the 
statute  did  not  in  effect  mean  that  in  the  one  case 
the  irritancy  should  be  purgeable,  and  in  the  other 
that  it  should  not?  X  think  that  was  what  was 
meant. 

The  second  question  is,  whether  the  lease  is  not 
good  for  twenty-five  years?  The  thirty-one  years 
theory  was  not  much  pressed,  and  could  not  well 
be,  for  that  part  of  the*  statute  applies  only  to 
suypicultural  subjects.  I  am  humbly  of  opinion 
that  if  the  resolutive  clause  comes  into  effect, 
the  lease  cannot  be  maintained  for  twenty-five 
years  any  more  than  for  ninety -nine.  There  are 
cases  where  leases  granted  by  an  heir  of  entail  for 
a  lon£;er  period  tlum  he  had  power  to  grant  them, 
have  oeen  equitably  sustained  for  the  lesser  period  ; 
but  in  none  of  these  cases  was  it  necessair,  m  order 
to  do  so,  to  make  a  new  bargain  betwixt  tne  parties. 
That  would  be  the  case  here  if  we  sustained  the 
lease  for  twent^r-five  years.  In  an  agricultural 
lease  the  conditions  are  the  same,  whatever  the 
endurance,  but  if  this  lease  is  to  subsist  for  twenty- 
five  years  it  must  so  subsist  for  the  purposes  of 
the  statute.  The  gjranter  is  no  doubt  aesifined  in 
the  lease  as  proprietor  of  the  subjects,  out  he 
grants  it  as  '*  actmg  in  terms  and  by  virtue  of  the 
Act  of  Parliament."  I  see  no  ground  for  con- 
cluding that  he  would  have  granted  it  for  otheir 
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purposes  and  ander  different  powers.  Again, 
what  would  be  the  effect  of  allowing  this  lease  to 
subsist  for  twanl^-five  years  ?  Wo^d  it  not  be  to 
set  at  defiance  the  condition  of  the  statute  as  to 
building  houses  ?  It  wouldiust  be  extending  the 
ten  years  to  twenty-five.  Then  a  condition  of  the 
lease  was  the  building  of  a  powder  magazine  at  an 
expejose  of  £1000,  and  where  is  the  ground  for 
holding  that  the  tenant  would  have  entered  into  it 
and  bmlt  the  magamuft  if  it  was  to  last  for  only 
twenty-five  years  ?  It  may  be  his  interest,  now 
that  it  is  built,  to  maintain  the  lease  for  that 
period,  but  suppose  he  wanted  to  be  free  of  the 
Mugain,  and  the  question  had  arisen  in  the  first 
year,  before  the  magazine  was  built.  In  short  it 
IS  making  a  totally  new  bargain  on  both  sides ;  so 
that  I  can't  sav  I  have  any  difficulty  on  tiiis  part 
of  the  case.  Indeed  I  have  more  difficulty  on  the 
other,  but  I  agree  with  the  opinion  of  your  Lord- 
ship in  the  chair  in  regard  to  it.  There  are  con- 
clusions  for  violent  profits  also,  but  the  Lord 
Ordinary  has  decided  nothing  as  to  that,  and  I 
don't  ffive  any  opinion  on  the  subject  at  present. 

Lord  Ardmillan — I  have  felt  this  case  to  be 
attended  with  difficulty,  but  I  have  formed  the 
opinion  that  the  judgpent  of  the  Lord  Ordinary 
is  right.  The  action  is  to  set  aside  a  lease  by  an 
heir  of  entail  for  buildinff  a  powder  magazine.  If 
the  statute  10  Geo.  III.,  c.  51,  had  not  been 
passed,  or  had  not  been  resorted  to,  this  lease  for 
99  years  would  have  been  null  and  void  under  the 
entaiL  Nor  is  it  protected  by  the  other  clauses 
of  this  Act,  since  it  is  not  a  lease  for  agricul- 
tural purposes.  The  defender  requires  to  found 
on  the  statute,  and  does  found  on  the  statute, 
to  support  a  lease  otherwise  void.  He  must  show 
that  the  lease,  which  cannot  stand  without  the 
statute,  is  effectual,  because  of  the  statute.  The 
Act  of  Parliament  is  his  defence  against  an  action 
to  set  aside  a  lease  which,  unless  well  defended  on 
the  statute,  is  void. 

Now,  the  first  tiling  that  occurs  to  one  is — 
though  it  is  not  the  ^undation  of  my  opinion — 
that  the  lease  is  not  granted  for  a  puipose  con- 
templated by  the  Montgomerv  Act  ^Aiat  Act 
was  an  enabling  Act,  and  the  object  of  it  is 
stated  to  be,  to  enable  heirs  of  entail  to  let  leases 
of  land  for  the  purpose  of  building,  the  preamble 
bearing  that  '*  the  building  of  villages  and  houses 
upon  entailed  estates  mav  be  beneficial  to  the 
public."  Nothing  can  be  less  calculated  to  pro- 
mote the  building  of  villages  and  dwelling-houses 
than  the  erection  of  a  powder  magazine  on  a 
piece  of  ground  not  exceedmg  one  acre.  I  do  not 
require  to  tak«  the  extreme  position  of  holding  a 
lease  for  a  manufactory,  or  even,  in  some  situations, 
for  a  powder  magazine,  to  be  void  in  respect  of  its 
purpose.  It  may  not  be  so.  I  do  not  say  that  it  is. 
But  it  is  not  a  lease  calculated  or  intended  to  pro- 
mote the  ends  set  forth  as  the  ends  of  this  enabling 
s^itnte ;  and  in  the  question  whether  it  is  pro- 
tected by  the  statute,  I  cannot  say  that  the 
defender's  pleas  are  entitled  to  a  favourable  con- 
sideration. But  can  the  lease  be  brought  at  all 
within  the  protection  of  the  statute?  I  think  not. 
After  the  enablmg  words  the  Act  proceeds  to  set 
forth  the  conditions  affecting  and  qualifying  the 
statutory  power  to  grant  a  lease.— [Reads.] 

The  lease  without  the  condition  is  void,  and  if 
the  condition  is  inserted  but  not  fulfilled,  the 
lease  is  void  at  the  end  of  ten  years,  that  time 
being  allowed  to  fulfil  the  condition.  The  parties 
to  the  lease  are  George  Miller  and  J^hn  Carrick. 
Is  this  condition  reaUy  within  this  lease,  as  be- 
tween these  parties,  and  during  Geoige  Miller's 


life  T  In  words,  it  is  in  the  lease.  But  of  the 
same  date  as  the  lease  (6th  January  1851)  a  back- 
letter  is  granted  dispensmg  with  the  condition,  so 
far  as  the  grantor  can.  This  back-letter,  of  even 
date  with  the  lease  (6th  January  1851),  must  be 
read  as  part  of  the  lease,  and  it  appears  to  me 
to  dispense  for  the  life  of  the  grantor,  with  the 
condition  essential  byforce  of  statute  to  the  vali- 
dity of  the  lease.  While  that  back-letter  was 
effectual— and  it  was  so  till  the  death  of  George 
Miller — it  seems  to  me  impossible  to  hold  that 
the  condition  which  he  dispensed  with  subsisted. 
But  George  Miller  survived  till  26th  April  1864, 
and  by  that  time  more  than  ten  years  had  elapsed 
from  the  date  of  the  lease.  So  that  during  the 
whole  ten  years  the  condition,  which  was  essen- 
tial to  the  validity  of  the  lease  under  the  statute, 
was  not  only  unfulfilled  but  was  excluded  by 
mutual  agreement  But,  as  it  is  necessaiy  to 
the  defender's  case  that  he  bring  the  lease  within 
the  statute,  the  fact  that  the  lease  was  for  these 
ten  years  destitute  of  that  which  the  statute 
directed  as  a  sine  qua  nan,  is  a  very  serious  objec- 
tion to  his  plea. 

But  it  IB  said  that  the  defender  is  now  entitled 
to  purffe  this  irritancy,  as  it  is  called,  after  the 
lapse  of  the  ten  years  by  building  dwelling-houses 
close  to  the  gunpowder  magazine.  That  these 
should  be  actually  dwelling-houses  cannot  be 
expected.  But  the  questiou  is — Can  the  condi- 
tiou  in  the  lease  (if  it  is  in  the  lease)  be  now  ful- 
filled, the  statutor}r  period  for  fulfilment  having 
elapsed  ?  I  think  it  cannot  be  now  fulfilled,  to 
the  effect  of  saving  a  lease  void  under  the 
entail,  and  void  now  under  the  express  words 
of  the  statute,  and  of  the  lease  itself.  To 
my  mind  there  are  not  termni  habUes  here  for  What 
is  called  purging;  an  irritancv — that  is,  for  ex- 
tending the  penod  allowed  by  the  statute,  and 
the  lease  for  ftdfilling  the  condition.  I  agree  with 
the  Lord  President  that  the  true  legal  aspect  of 
this  case  is  not  that  of  a  proper  penal  irritancy, 
legal  or  conventional ;  but  what  is  the  effect  of  an 
enabliujg  statute  urged  in  protection  of  a  lease 
otherwise  void.  If  the  defender  has  not  obeyed 
the  statute,  he  cannot  plead  the  protection  of  the 
statute.  But  I  am  also  of  opinion,  though  the 
subject  is  very  delicate  and  I  speak  with  much 
diffidence,  that  the  period  within  which  the  con- 
dition may  be  fulfilled,  most  be  viewed  as  prior  to 
the  legid  commencement  of  the  statutory  lease  for 
99  years,  that  prior  period  being  a  sort  of  tentative 
possession  to  give  time  for  fulfilling  a  condition 
necessary  to  make  it  a  statutory  lease.  In  this 
view  the  condition  is  jprecedent  to  the  statutory 
lease,  precedent  to  all  possession  on  a  tenure  for 
99  years,  though  not  precedent  to  the  tentative 
possession.  If  tids  condition  precedent  is  not 
fulfilled,  there  is  no  statutory  lease.  The  tenta- 
tive possession  ceased  in  1860,  when  the  ten  years 
expired.  The  lease,  as  statutory,  was  then  void, 
not  in  respect  of  an  irritancy,  not  in  respect  of  for- 
feiture as  a  penalty,  but  in  respect  of  tne  failure 
to  perform  a  condition  necessary  to  its  statutory 
character  and  precedent  to  its  statutory  existence. 
There  is  no  proper  irritancy,  and  it  is  too  late  to 
fulfil  the  condition. 

The  defence  founded  on  the  statute  is  not  suffi- 
cient, for  the  defender  has  not  brought  the  lease 
within  the  Act. 

The  following  interiocutor  was  pronounced  :— 

'*  Edinburgh,   29<A   March    1867.— The    Lords 
having  advised  the  reclaiming  note  for  John  Car- 
rick, Na  71  of  process,  and  heard  counsel  for  the 
parties,  recal  the  interlocutor  of  the  Lord  Ordi- 
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nary  reclaimed  against,  of  date  22d  June  1866 : 
Find  that  the  defender,  as  tenant  in  the  lease 
libelled,  having  failed  to  fnl&l  the  condition  of 
building  dwellinff-hoases  on  the  gronnd  (as  pro- 
Tided  by  the  6tn  section  of  the  statute  10  Geo. 
III.,  c.  51),  snbject  to  which  condition  ooly  the 
parties  coold  lawfully  contract  in  terms  of  said 
lease,  the  said  lease  is  ineffectual  and  not  binding 
on  the  pursuer  as  heir  of  entail  succeeding  to  the 
grantor :  Find  the  pursuer  entitled  to  expenses 
since  the  date  of  the  Lord  Ordinarjr's  interlocutor 
reclaimed  against :  Allow  an  account  thereof  to 
be  given  in,  and  remit  the  same  when  lodged  to 
the  auditor  to  tax  and  report :  Appoint  the 
report  to  be  made  to  the  Lord  Ordinary;  and 
remit  to  the  Lord  Ordinary  to  proceed  with  the 
cause  as  shall  be  just  and  consistent  with  the 
above  finding ;  with  power  to  decern  for  the  ex- 
penses now  found  due.     Five  words  delete. 

"John  Iwolk,  /.P./)/' 

Agents  for  Pursuer^Hay  &  Pringle^  W.S. 

Agents  for  Defender— Campbell  &  Smith.  S.S.O. 

^  Saturday,  March  30. 

SECOND   DIVISION. 

WALKER  V.  MARTIN. 
RepartUion — Culpa — Unfenced  Machinery.    In  an 
action  of  damages  by  a  young  girl  for  personal 
injury  caused  oy  unfenced  machinery,  £30 
awarded. 

This  is  an  advocation  from  the  Sheriff  Court  of 
Lanarkshire  of  an  action  in  which  Martin  sued  the 
advocator  for  damages  in  respect  of  injuries  sus- 
tained by  her  while  in  his  service  in  his  bleach- 
field  at  Castlebank,  Partick.  The  pursuer  was 
injured  at  one  of  the  windows  in  the  wall  of  one 
of  the  rooms  at  the  work,  in  which  there  is  a 
series  of  wheels  called  dash  or  cog  wheels,  into 
which  the  cloth  for  bleaching  is  pn^  with  a  shaft 
and  gearing  to  drive  the  wheels  between  them  and 
the  wall.  While  standing  tiiere  the  dash  wheel 
caught  her  dress,  and  drew  her  into  the  machinery, 
by  which  she  was  seriously  injured,  having  had 
the  flesh  on  her  thighs  and  bacK  lacerated.  The 
defence  was  that  at  the  time  the  accident  hap- 
pened the  pursuer  was  nut  enga^^ed  at  her  usual 
employment,  but  had  left  it  pnor  to  the  usual 
hour  of  ceasing  to  work,  and  was  idling  away  her 
time ;  that  her  duty  in  the  defender's  works  never 
required  her  to  be  in  that  part  of  the  works  at 
which  she  was  injured ;  that  she  had  no  right  to 
be  there ;  and  that  the  accident  was  caused  throu£^ 
her  own  fault. 

The  Sheriff-Substitute  (Murray)  assoilzied  the 
defender. 

The  Sheriff  (Alison)  altered,  and  modified  the 
damage  to  £30. 

The  defender  advocated. 

To-day  the  Court  adhered  to  the  judgment  of 
the  Sheriff. 

Counsel  for  Advocator — Mr  Shand  and  Mr 
Brand.    A|;ents— Eonald  &  Ritchie,  S.S.C. 

Counsel  ror  Respondent — ^Mr  Pringle.  Agent — 
J.  D.  Bruce^  S.S.C. 

SMEATON  V.  ST   ANDREWS   POLICE 

COMMISSIONERS. 

Police — PubUe  Commissionere^IhxUnage — 25  df  26 

Vict,,  c.  lOl^Agreement.    Held  (1)  that  Po- 

lice  Commissioners,   in  carrying  through  a 

S3r8tem  of  drainage  <^)erations  for  tiie  public 


benefit,  are  entitled  to  follow  what  oonrse 
they  may  consider  most  expedient^  but  mto 
peHculo,  and  ititerim  intercuot  granted  to  a 
party  complaining  that  his  lands  were  to  be 
used  for  the  purpose  recalled.    (2)  Circiun- 
stanoes  in  which  proof  of  an  alleged  agree- 
ment with  the  Commissioners  allowed,  and 
to  that  extent  a  plea  tiiat  it  was  ultra  virea 
of   the   Commissioners  to   enter  into  such 
an  agreement  after  a  line  of  operationa  had 
been  resolved  upon  and  sanctioned  by  the 
Sheriff,  repelled. 
The  pursuer  is  proprietor  of  the  lands  of  Abbey 
Park,  m  the  burgh  of  St  Andrews,  and  condncta 
a  larffe  boarding-school  for  boys  thera     In  1863 
the  aefenders,  acting  under  the  Act  25  and  26 
Vict.,  cap.  101,  proceeded  to  construct  a  system 
of  drainage  in  St  Andrews^  and  gave  the  requi^te 
notices.     The  main  sewer  was  to  go  through  the 
pursuer's  lands.    The  pursuer  took  several  objec- 
tions to  the  procedure  of  the  Commissioners,  but 
the  Sheriff  of  Fifeshire^  whose  decinon  in  such 
cases  is  final,  in  October  1865,  confirmed  the  order 
of  the  defenders.    The  pursuer  then  intimated  a 
daim  for  compensation.    After  several  commnn- 
infls,  with  the  view  of  avoiding  litigation,  the 
dd^enden  agreed,  on  12th  Febrnazy  1866,  by  » 
majority  of  one,  to  come  to  an  amicable  arrange- 
ment with  the  pursuer  on  the  basis  of  a  memoran- 
dum oi  agreement  proposed  by  him.    Thereafter 
the  CommissionfirB,  on  3d  Mardi  1866,  reserved  to 
proceed  with  the  line  of  drainage  sanctioned  by 
the  Sheriff.     Smeaton  then   brought  an  addon 
against  the  Commissioners  to  have  them  ordained 
to  carry  out  the  ^Aaa  contained  in  the  agreement. 
The  Commissioners  defended,  contending  that  the 
memorandum  founded  on  by  the  pursuer  was  not 
a  final  and  binding  agreement,  and  that  it  would 
be  illegal  and  ultra  mres  for  tiiem  to  deviate  from 
the  line  sanctioned  by  the  Sheriff.     In  December 
1866  the  Lord  Ordinary  pronounced  a  ja^gB^^^t 
assoilzieing  the  Commissioners,  on  the  ground  of 
the  finality  of  the  Sherifl^s  judgment.    Smaaton 
reclaimed.    In  February  1867,  before  the  reclaim- 
ing note  for  Smeaton  was  heard,  the  Commis- 
sioners passed  a  resolution  to  proceed  with  the 
execution  of  the  line  sanctioned  by  the  Sheriffl 
Smeaton  thereupon  brought  a  suspension  and  in- 
terdict aeainst  the  Commissioners  to  have  them 
prevented  from  carrying  out  their  resolution.    The 
Lord  Ordinaiy  on  the  bills  gran^  interim  inter- 
dict, and  reported  the  case  to  the  Court.    The 
Court  recalled  the  interdict,  holding  that  it  was 
for  the  CommissionerB  to  proceed  or  not  with  the 
works  as  they  chose,  mto  periculo.  •  The  case  was 
then  heard  on  the  defenders'  plea  that  it  was  uUra 
vires  of  the  Conmnssioners  to  make  any  agreement 
such  as  that  alleged  by  tiie  pursuer. 
Young  and  Rujpoitb,  for  the  pursuer. 
Cook  and  Campbell  Smitk,  in  answer. 
At  advising. 

Lord  Cowan— When  this  cause  was  foimarly 
advised,  we  were  all  of  opinion  that  the  Lord 
Ordinary  had  flone  wrong  in  dismissing  the  actkm 
on  the  ground  he  did,  namely,  upon  the  finality  <^ 
the  judgment  of  the  Sheriff  in  reUtion  to  the  objec- 
tions stated  bv  the  pursuer  to  the  oontempli&ed 
operations  of  the  commissioners.  The  interiooutor 
was  consequently  recalled,  and  the  cause  ou^t 
then  to  have  returned  to  the  Lord  Ordinary  to 
proceed  further  on  the  merits,  but  it  was  pressed 
on  the  point  that  there  were  pleas  stated  by  the 
defenders  which  mighty  if  sustained,  lead  to  the 
same  result,  and  the  cause  was  again  heard  on  the 
question  whether  there  were  gropida  for  tiius 
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disposiiu;  of  it,  and  at  onoe  winding  it  out  of  Court. 
I  am  of  opinion  that  the  defen<&Ts  have  entirely 
failed  in  tlw  argument  addressed  to  the  Court  with 
that  view.     The  aigument  maintained  was  to  the 
effect  that  it  was  ultra  vires  of  the  defenders,  as  a 
siatntoiy  hody,  to  enter  into  any  binding  agree* 
ment  with  reference  to  operations  under  me  sta- 
tate»  however  rational  and  beneficial  they  mi^ht 
be  shown  to  be,  and  that  no  such  agreement  with 
parties  whose  property  might  be  affected  could  be 
availing  in  law,  or  he  emoroeable,  supposing  the 
statutory  oommiasioners  subsequently  to  adopt  a 
resolution  to  the  effect  of  recalling  what  had  been 
sgreed  to  between  tiiem  and  &ird   parties — in 
snort,  that  their  operations  were  incapable  of  be- 
ing controlled  by  any  agreement,  whether  entered 
into  by  the  same  body  of  commissioners,  or  by 
their  predecessors  in  office.    As  regards  this  inca- 
pacity,  I  cannot  find  in  the  statute  any  enactments 
that  should  lead  to  the  result  contended  for.    It 
would,  indeed,  in  my  apprehension,  be  very  unfor- 
tunate if  there  had  been  such.    The  greatest  benefit 
may  be  secured  to  the  public  by  the  commissioners 
under  a  public  statute  Uke  this  entering  into  ar- 
rangements with  individuals  whose  proper^  is  to 
be  affected  by  their  proposed  works.    J^  uev  to 
have  their  hands  tied  up  so  as  to  debar  them 
beforehand  from  making  such  arrangements,  or,  if 
made,  are  such  arrangements  to  be  binding  only  so 
long  aa  the  commissioners  continue  of  the  same 
mind  ?    I  cannot  think  that  that  is  their  position, 
and  I  see  nothing  in  any  of  the  statutory  pro- 
visions founded  on  that  can  justify  a  result  so  sin- 
^Ur,  and  so  unfortunate,  in  my  opinion,  for  those 
mterests  to  promote  which  this  useful  public  Act 
was  passed.     But  if  there  be  nothing  to  prevent 
such  agreements  at  the  outset  of  projected  works, 
before  notices  are  given  in  terms  of  the  statute, 
and  as  are  required  previous  to  their  bcang  actually 
carried  through,  there  can  be  nothing  illegal  in 
agreements  by  the  commissioners  after  the  notices, 
or  even  after  the  commencement  of  their  works. 
This  course,  indeed,  ma,y  be  a  most  advisable  one^ 
and  the  only  one  to  obviate  emei^nng  difficulties, 
unforeseen  when  the  plan  was  at  first  resolved  on, 
or  to  seenre  the  unopposed,  and,  it  may  be,  the 
more  economical  execution  of  their  works.     In 
order  to  the  effectual  oaxrying  through  of  such 
changea  on  their  plans,  new  notices  may  be  neces- 
sary, or  may  not ;  but  if  so,  it  is  within  l^e  com- 
petency and  power  of  the  commissioners  to  give 
such  notices,  as  was  expressly  decided  by  the 
First  Division  of  the  Court,  in  the  case,  reported 
1 7th  May  1865,  between  the  same  parties.     And 
this  being  so  with  regard  to  changes  adopted  pro- 
prio  modu  by  the  commissioners,  the  same  course, 
when  necessary,  cannot  but  be  open  to  them,  in 
relation  to  operations  which  they  had  found  it  to 
be  for  the  public  interest  to  make  matter  of  agree- 
ment with  third  parties.      Holding,  tiien,   that 
there  is  nothing  illegal  in  the  commissioners  for 
the  time  being  becoming  bound  by  agreements 
with  third  {parties  to  alter  or  modify  the  contem- 
plated operations  under  the  statute,  uie  agreement 
on  which  the  pursuer  founds  may  be  enforced,  if 
otherwise  unobjectionable.     The  defenders,  how- 
ever, haye  various  objections  to  the  scheme  of 
operatione  contained  in  the  heads  of  agreement 
sous^t  to  be  enforced  by  the  pursuer ;  ana,  in  par- 
ticular, it  is  maintained  that  they  are  of  a  nature, 
as  regards  the  gradients,  which  renders  them  alto- 
gether unfit,  if  not  impossible,  to  be  safely  exe- 
cuted.    At  this  stage  of  the  proceedings  m  the 


,  it  is  manifesUy  impossible  for  the  Court  to 
take  these  allegations,  which   are   all  of  them 


denied  by  the  pursuer  to  have  any  real  foundation, 
into  their  consideration  further  than  to  guard  in 
their  interlocutor  against  the  interests  of  the  pub- 
lic being  injured  by  these  objections,  if  really  well 
founde^  being  disregarded  without  thorough  in- 
vestigation. All  this  will  be  matter  for  inquiry 
and  dismal  at  a  subsequent  stage  of  the  cause  on 
its  ments,  because  that  the  defenders  now  say 
that  operations  which  appeared  at  one  time  to 
have  had  their  sanction,  would  be  injurious  to  the 
public  interest,  and  indeed  useless  for  the  drainage 
purposes  contemplated,  certainly  affords  no  reason 
tor  throwing  out  tiie  action  as  untenable.  Not- 
withstanding the  a^preement  entered  into  with  the 
pursuer,  the  commissioners  may  succeed  in  setting 
it  aside,  either  in  tiiis  action  or  in  an  action  of 
reduction.  I  do  not  wish  to  say  that  thej  cannot. 
AH  that  I  would  venture  to  say— and  it  is  enough 
in  my  apprehension  for  the  difqposal  of  the  present 
argument— is,  that  there  is  not  in  the  statements 
on  the  record  any  relevant  ground  stated  for  hold- 
ing the  agreement  ultra  vires  and  illegal,  whatever 
may  be  the  issue  of  the  investigation  that  must 
follow  in  the  discussion  on  the  merits.  The  argu- 
ment addressed  to  the  Court  proceeded,  on  both 
sides  of  l^e  bar,  on  the  assumption  that  there  was 
a  concluded  agreement  capable  of  being  enforced. 
As  the  object  of  the  defenders  was  to  have  the 
action  thrown  out  of  Court  without  further  discus- 
sion, they  were  willing  to  take  the  argument  on 
that  assumption.  It  is  on  the  same  assumption 
that  I  have  proceeded  in  arriving  at  the  conclusion 
that  the  pleas  thus  urged  ought  not  to  receive 
effect  at  present.  On  the  record,  however,  it  is 
disputed  that  any  part  of  the  agreement  was 
finally  arranged  or  completed  between  the  parties, 
to  admit  of  its  being  legally  enforced  as  concluded 
for  in  the  summons.  The  whole  matter  of  the 
alleged  sgreement  is  stated  by  the  defenders  to 
stand  merely  in  nudis  finibua  contractus.  This  is 
obviously  the  primary  question  to  be  discussed, 
now  ti^t  tiie  preliminary  pleas  urged  by  the  de- 
fenders are  found  groundless  to  the  effect  at  least 
to  which  they  are  meaded  to  have  the  action  dis- 
missed. Until  it  IS  settled  that  there  has  really 
been  a  concluded  agreement,  it  would  be  idle  to 
discuss  whether  it  is  capable  of  bein^  carried  into 
execution,  or  open  to  such  radical  objections  that 
it  cannot  be  enforced.  Under  the  remit  which  I 
think  ought  to  be  made  to  the  Lord  Ordinary,  to 
proceed  with  the  cause,  this  matter  will  be  for 
discussion ;  but  should  the  parties  desire  it,  the 
Court  may  be  inclined  to  hear  further  argument, 
and  to  dispose  of  this  question  without  a  remit  to 
the  Jjord  Ordinary.  Should  this  latter  course, 
however,  be  proposed,  it  ought  to  be  acceded  to, 
I  think,  only  on  the  footinji;  that  the  whole  ele- 
ments necessary  for  the  decision  of  the  cause  are 
to  be  found  in  the  written  evidence  in  process. 
The  interlocutor  to  be  now  pronounced,  as  it  seems 
to  me,  should  repel  the  third  plea  in  law  stated  for 
the  defenders,  and  with  reference  to  the  third 
division  of  the  second  plea,  should  contain  a  find- 
ing that  the  defenders  have  not  shown  any  suffi- 
cient grounds  for  the  action  being  dismissed,  be- 
cause of  the  agreement  being  ultra  vires  or  illegal, 
but  the  whole  pleas  of  parties,  the  third  excepted, 
being  specially  reserved  to  every  other  effect. 

Lord  Benholme — I  concur  generally  in  what 
Lord  Cowan  has  said.  The  ouly  point  on  which  I 
have  some  difference  of  opinion  is  with  regard  to 
the  subsequent  course  that  the  action  should  take. 
My  impression  is,  that  if  the  parties  are  inclined, 
I  aJiould  be  very  willing  to  keep  the  case  here,  and 
go  on  with  the  discussion  on/tiiepther  points. 
Digitized  by  VjOO 
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ThsA  is  the  only  matter  on  which  I  entertain  any 
difference  of  opinion. 

Lord  Neaves — This  is  a  case  of  very  consider- 
ahle  importance,  and  it  certainly  does  not  stand 
on  a  very  satisfactory  footing.  The  defenders 
persuaded  the  Lord  Ordinary  that  the  action 
should  be  thrown  out  upon  the  plea  which  is 
yirtually  embodied  in  their  third  or  principal  plea. 
[Reads  third  plea.)  Now,  we  have  all  been  of 
opinion  that  that  will  not  do— that  that  is  not  a 
^ood  plea.  We  have  recalled  the  Lord  Ordinary's 
interlocutor,  and  I  agree  that  we  should  follow 
that  up  by  repelling  this  plea,  which  is  only 
giving  effect  to  the  opinion  we  have  already  ex- 
pressed. Then,  in  order  to  dispose  of  the  case,  if 
we  could  do  so  with  justice  to  the  parties,  we 
heard  them  upon  the  third  brandi  of  the  second 
^ea,  and  upon  the  fifth  plea.  [Reads  pleas.] 
Now,  if  I  had  been  able  to  make  up  my  mind  upon 
the  purposes  for  which  this  was  done,  that  it  was 
not  possible  for  these  commissioners  to  enter 
into  any  agreement  with  a  party  in  the  same 
situation  as  Mr  Smeaton,  that  would  have  been 
conclusive  of  the  case,  and  would  have  termi- 
nated the  litigation  without  any  further  inquiry 
into  matter  of  fact.  But  I  am  unable  to  arrive 
at  that  conclusion-  I  think  that  the  question 
of  what  is  irOra  vires  and  ultra  vires  of  such  com- 
missioners is  one  attended  with  very  great  deli- 
cacy. I  am  quite  clear  that  there  are  some  things 
which  it  would  be  ultra  vires  of  them  to  do.  Oii 
the  other  hand,  I  am  not  quite  clear  that  there 
are  not  some  things  of  this  kind  that  they  may 
do.  It  depends  upon  circumstances,  and  the 
boundaries  between  the  two  things  may  often  be 
very  narrow  and  delicate.  They  cannot  preclude 
themselves  from  doing  their  duty  to  the  public 
fairly,  or  devolve  it  upon  others,  or  tie  up  their 
hands  by  a  scheme— tnat  is  really  abdicating  their 
functions  under  the  Act  of  Parfiament.  But,  on 
the  other  hand,  in  the  position  in  which  these 
parties  stood,  according  to  their  own  statement, 
I  am  not  satisfied  that  every  agreement  was  in- 
competent. I  can  conceive  minor  deviations  from 
a  plan  that  is  suggested,  the  moment  we  have  ffot 
rid  of  that  third  plea,  that  it  is  incompetent  for 
them  to  change  anything  in  a  plan.  Suppose 
they  meet  witn  an  obstacle  in  makinff  a  drain 
through  a  gentleman's  lands,  an  obstacle  in  point 
of  expense,  or  in  point  of  practicability,  from  strata 
or  levels  or  something  of  that  kind,  I  am  not 
satisfied  they  may  not  make  a  certain  change, 
provided  it  is  not  a  very  serious  and  substantial 
change  affecting  the  interests  of  third  parties ; 
and  then  when  I  read  the  statement  of  those 
gentlemen,  I  find  that  they  were  threatened  with 
a  very  large  claim  of  compnsation,  £^0OO,  which 
may  be  an  imaginary  claim  altogether,  but,  if  it 
was  imaginary,  oertainly  it  seems  to  have  had 
the  effect  of  thoroughly  frightening  them.  They 
thought  it  was  not  a  joke,  but  a  very  serious 
affair  ;  and  accordingly  they  immediately  entered  ' 
into  a  negotiation  for  the  purpose  of  making  a 
deviation,  which,  though  small,  was  to  cost  some 
more  monejr,  to  which  he  was  to  contribute  some- 
thing, but  in  conseouence  of  which  he  was  to  re- 
linquish his  whole  claim  for  compensation,  which 
appeared  to  loom  in  the  distance  in  such  a  for- 
midable shape.  They  also  got  rid  of  a  jury  trial, 
or  valuation  trial,  at  the  expense  of  some  few 
hundreds  of  pounds  more;  but  that  was  the 
aspect  in  which  it  presented  itself  to  them,  and 
this  memorandum  of  agreement  was  made.  It  is 
not  admitted  that  it  was  concluded,  and  that  mav 
be  a  point  of  very  considerable  nicety  ;  but  it  is 


BO  far  followed  out  that  the  agent  who  acted  for 
the  commissioners,  Mr  Grace,  certainly  seems  to 
have  thought  it  concluded,  because  he  writes  be 
is  satisfied  wifch  the  acceptance  he  has  cot,  and 
says  he  will  immediately  prepare  a  deed  of  aeree- 
ment,  and  requested  Mt  Smeaton  to  withdraw 
his  notice  of  compensation,  which  he  agreed  to 
do.  That  is  the  aspect  of  the  case  as  it  stands. 
When  we  are  asked,  therefore,  to  throw  out  the 
action  in  these  circumstances  just  now,  I  confess 
I  am  not  able  to  do  so.  I  don  t  feel  prepared  to 
dispose  of  an  abstract  question  of  that  kind.  Let 
ns  see  whether  there  is  an  agreement  or  not. 
That  may  be  a  question  of  very  great  nicety. 
What  is  the  mode  oy  which  these  commissioners 
can  bind  themselves  in  their  corporate  capacity, 
so  as  to  conclude  an  agreement  ?  Some  indication 
was  made  that  there  was  not  a  simple  acceptance 
here,  but  unless  Mr  Grace  understw)d  that  it  was 
an  explicit  acceptance  to  his  satisfaction,  he  had 
no  rijB^ht  to  act  upon  it.  Mr  Grace  is  not  the  com- 
missioners, no  aoubt ;  but  I  am  only  speaking  of 
the  prima  facie  view  of  that  point  oi  the  case. 
But  let  ns  see  what  this  agreement  is —whether 
in  its  nature  it  was  an  a^^reement  of  that  minor 
kind,  which,  being  withm  Mr  Smeaton's  own 
grounds,  was  just  one  that  judicious  parties^ 
acting  for  the  public  interest,  and  seeldng  to 
avoid  a  serious  and  most  expensive  investifiatioi& 
and  jury  trial  or  valuation  tnal  before  the  Sheriff, 
or  whatever  is  the  proper  mode  of  proceeding- 
could  enter  infco  by  really  making  only  an  incon- 
siderable concession,  with  no  detriment  to  them- 
selves, and  with  material  benefit  to  him — ^keeping, 
then,  in  viewthat  under  these  empoweringstatates, 
enabling  persons  for  public  purposes  to  enter  a 
man's  ^unds,  it  is  generally  stated  in  the  statute 
— I  think  it  is  in  this  statute,  at  any  rate  it  is  in 
the  Lands  Clauses  Act — that  they  are  always  to 
do  as  little  damage  as  they  can  possibly  do.  If 
that  is  the  case,  and  if  it  turns  out  that  this 
was  a  deviation  that  might  be  fairly  adopted 
with  a  view  to  satisfy  all  parties,  and  to  sa\-e 
expense  on  the  one  hand,  and  be  no  detriment  to 
any  other  party  on  the  other,  that  may  be  a  very 
good  agreement.  Oil  the  other  hand,  if  it  is  a 
very  grave  or  serious  deviation,  btit  above  all,  if 
it  was  never  entered  into  at  all,  the  case  would 
be  different.  Now,  before  we  can,  in  my  opinion, 
satisfactorily  dispose  of  whether  this  was  a  bind- 
ing agreement  ultimatelv,  we  must  know  how 
it  was  concluded,  and  wnat  are  the  documents 
on  which  it  rests,  so  that  we  may  see  their 
construction  and  interpretation,  for  one  of  the 
pleas  of  the  defenders  is  rather  a  singular  plea. 
They  say,  the  whole  object  of  this  was  to  avoid 
litigation,  but  that  the  other  party  is  breaking 
the  bargain  by  entering  into  litigation  ;  that  is  to 
say,  parties  enter  into  aA  agreement  to  do  a  thing 
for  a  man,  so  as  to  save  litigation,  and  then 
when  they  refuse  to  implement  it,  but  take 
another  a^n^ement,  they  say,  "Oh,  yon  are 
breaking  tne  bargain  by  a  htigation  to  enforce 
that  wmch  we  entered  into  to  save  litigation." 
That  is  rather  a  singular  view  of  the  case,  bnt  it 
is  one  of  the  pleas  stated  upon  record,  and  I  would 
•like  to  see  upon  what  foundation  it  is  that  that 
rests— upon  this  document,  or  on  the  minute  of 
acceptance.  Now,  then,  however  reluctant  I  may 
be  to  postpone  the  ultimate  decision  of  the  case. 
I  think  we  cannot  do  it  iustice  without  seeing  the 
facts  brought  out— whether  there  was  a  concluded 
agreement  binding  in  law — if  it  is  unexceptionable 
in  itself ;  and  then,  when  we  have  seen  what  it 
consists  of,  we  must  resume  consideration  of  it  as 
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*  matter  that  we  mnst  then  deliberately  apply 
our  minds  to,  and  see  if  it  was  liable  to  any 
objection.  I  agree  with  what  one  of  yonr  Lord- 
ships stated,  that  if  this  is  a  concluded  agreement, 
it  can  only  be  resisted  on  gronnds  that  wonl<Vbe 
available  to  reduce  it,  and  to  set  it  aside.  I  don't 
say  that  a  formal  action  is  necessary  when  it  rests 
in  this  form ;  but  still  the  grounds  most  be  the 
same  on  which  it  can  be  set  aside,  and  I  need 
not  say  that  these  must  be  clear  and  plain.  We 
must  see  the  facts  ;  and  I  should  like  very  well, 
as  the  €k>urt  think  that  further  proceedings  are 
necessary,  to  consult  the  parties  upon  whether 
they  should  go  on  before  us  or  before  the  Lord 
Oroinaiy. 

Ix>Bp  Justice-Olxbk— I  concur  with  your  Lord- 
ships in  considering  that  we  must  repel  the  third 
plea.  I  concur  alM  with  your  Lordships  that  it 
IS  desirable  that  we  should  hear  and  dTetenmne 
whether  there  is  in  this  case  a  finished  and  com- 
pleted agreement  or  not,  and  the  precise  nature 
of  the  M^reem^nt.  It  is  certainly  very  inene- 
dient  to  be  called  upon  to  detemune  with  refer- 
ence to  an  agreement,  whether  or  not  that 
agreement  is  uUra  vires  and  incapable  of  being 
enforced  by  law,  while  we  are  not  in  possession 
of  facts  to  enable  us  to  say  whether  there  is  a 
completed  agreement  or  not.  I  quite  perceive 
the  difficulty  of  determining  as  a  mere  speculative 

Sestion,  whether  or  not  this  amement  must 
considered  as  uUra  vires,  and  therefore  in- 
capable of  being  enforced,  while  we  have  not 
determined  the  question  as  to  whether  there 
has  been  a  completed  agreement,  yea  or  nay.  I 
confess  that,  suppose  I  were  called  upon  to  give 
an  opinion  upon  tnat  speculative  view — assuming 
that  parties  came  to  an  agreement,  and  that  the 
agreement  was  completed  between  the  parties 
with  reference  to  the  subject-matter  of  the  pre- 
sent case — I  should  be  inclined  to  say  that,  in 
the  position  in  which  these  gentlemen  stand  who 
are  defenders  in  this  action,  the  Court  could 
not  put  in  force  the  obligations  as  set  out  in  the 
summons,  and  certainly  could  not  pronounce 
decree  in  the  terms  either  of  the  leading  declara- 
tory conclusion,  or  of  the  conclusion  for  interdict. 
The  view  which  I  take,  er  am  disposed  to 
take,  of  the  matter — and  I  hold  it  with  very 
great  distrust^  both  because  it  seems  to  be  opposed 
to  the  views  of  the  majority  of  your  Lorouiips, 
and  because  I,  having  been  counsel  in  the  case 
for  the  defenders,  may  be  thought  to  have  some 
bias  in  the  matter — appears  to  me  to  be  this,  that 
if  a  statutory  body  are  to  be  held  as  bound,  by  an 
act  of  their  predecessors,  to  perform  a  statutory 
duty  in  a  way  contrary  to  their  conviction  of  the 
manner  in  which  that  duty  should  be  performed, 
you  really  cannot  call  upon  a  Court  to  intervene. 
These  paffcies  represent  the  proposition  which  ig 
sought  to  be  enforced  against  them  as  embracing 
ereat  inconvenience  to  the  public,  and  great 
damage;  and  although  at  a  meetmg  of  their 
predecessors  an  agreement  may  have  been  come 
to,  they  taking  their  stand  upon  their  position  as 
such  statutory  commissioners,  and  affirming  that, 
aooordins  to  the  state  of  their  conviction,  their 
duty  wiU  not  be  performed  .by  carrying  it  into 
effect — I  rather  desiderate  authority  for  holding 
that  in  these  circumstances  a  court  of  law  will  en- 
force against  them  such  an  obligation.  There  ap- 
pears to  me  to  be  also  another  view  of  the  ques- 
tion which  is  very  material  to  be  considered.  As 
it  appears  to  me,  taking  the  question  as  one  of  a 
completed  agreement,  the  actual  agreement  is  for 
the  positive  and  imconditional  construction  of  a 


particular  work.  Now,  I  have  considered  the 
statute,  and  it  humbly  appears  to  me  that,  with 
reference  to  this  individiuQ  work  as  disclosed  upon 
the  face  of  the  record,  it  is  a  work  of  such  a  de- 
scription— so  large,  and  so  different  in  character 
from  the  original  desi^  which  had  been  submitted 
to  the  public,  and  which  had  received  their  sanc- 
tion— as  that  it  is  absolutely  necessary  that  the 
commissioners  should  set  about  the  giving  of  no- 
tices, the  lodging  of  plans,  the  invitation  of  objec- 
tions, the  judgment  to  be  given  upon  objections, 
and  the  whole  course  of  procedure  which  is  neces- 
sary in  ordinary  oases  where  plans  are  announced 
for  the  public  ^ood  with  reference  to  carrying  out 
the  public  drainage  of  a  town.  It  appears  to  me 
that  the  very  fact  of  a  very  much  enlarged  expen- 
diture being  required  in  order  to  carry  out  this 
drain  necessitates  notice  to  be  given  to  the  public 
in  order  that  objectors  may  appear.  Now,  I  can- 
not bring  myself  to  hold  tnat  if  they  are  not  in  a 
condition  de  piano  to  do  that  which  they  certainly 
exfctde,  in  that  view  of  the  case,  undertook  to  do, 
a  party  can  send  them  to  the  different  process  of 
giving  notices  and  going  tluough  the  whole  course 
of  statutory  prooecuire.  It  seems  to  me  that  the 
two  agreements  are  essentially  different  in  their 
kind  and  character.  I  ouite  agree  that  if  the 
matter  were  such  as  that  tne  Commissioners  could 
execute  it,  and  that  by  their  own  power  and  au- 
thority, then  a  bindiiup  obligation  would  be  effec- 
tual against  them.  Ithini  such  cases  as  Lord 
Neaves  has  referred  to,  of  payments  made  in  the 
ordinary  course  of  the  contracts  of  their  corpora- 
tion, and  suchlike  things,  are  of  that  nature ;  but 
it  does  not  occur  to  me,  with  reference  to  a  sta- 
tutory corporation,  or  a  quasi  corporation,  that 
you  can  read  out  of  an  obligation  to  execute  a  par- 
ticular work,  an  obligation  to  go  through  a  set  or 
series  of  requirements  which  may  put  the  party 
into  a  position  to  be  enabled  to  carry  out  that 
work.  It  rather  occurs  -to  me  that  in  any  case 
that  I  have  heard  of  statutory  corporations  or 
quasi  corporations  contracting  beyond  their  power 
— ^the  contract  was  held  to  be  null.  For  example, 
a  railway  company  might  contract  to  do  a  certain 
thing  wnich  they  nad  no  power  to  do,  and  were 
incapable  of  carrying  out  de  plafio.  It  occurs  to 
me  that  you  could  not  read  out  of  that  an  obliga- 
tion to  go  to  Parb'ament  to  acquire  power ;  and  so 
I  think  you  cannot  read  out  of  a  proceeding  by 
which  the  parties  agree  to  cany  out  a  certain 
work,  an  ooligation  to  do  what  is  required  in 
order  to  carry  out  the  work,  on  the  footing  that 
it  is  now  presented  to  us.  For  example,  what  is 
to  be  done  by  these  commissioners  if  they  are 
bound  hand  and  foot  to  do  all  that  is  necessary  to 
carry  out  this  scheme  ?  The  notice  is  given,  and 
an  oDJector  appears ;  and  that  an  objector  will  ap- 
peas  seems  most  likely,  seeing  that  out  of  tne 
body  itself  there  are  thirteen  out  of  fpurteen  who 
opposed  the  resolution.  Well,  what  is  their  duty? 
If  that  agreement  is  binding  upon  the  consciences 
'  of  all  the  gentlemen,  what  are  they  to  do  ?  They 
are,  of  course,  to  carry  out,  according  to  this 
hypothesis,  the  agreement  into  which  they  have 
entered;  but  that  agreement,  as  it  necessitates 
the  doing  of  everySiing  that  is  necessary  to 
carry  it  out,  necessitates  their  ^ving  jud^ent 
against  the  objector — it  necessitates  their  re- 
moving the  surveyor,  who  will  not  attest  that 
the  matter  can  be  done;  in  short,  if  you  were 
to  read  out  of  a  plain  and  simple  agreement, 
which  turns  out  to  be  ultra  viren,  the  necessity 
of  following  out  a  long  and  continuous  course 
of  acting  and  expenditure  of  money  in  dealing 
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with  objectors,  I  think  yon  would  proceed  to  make 
a  different  amuigement  altogether  from  that  which 
the  parties  contemplated  at  the  time.  But  as  I 
have  said,  these  views  are  not  shared  by  yonr 
Lordships,  and  I  have  the  utmost  distrust  of  any 
opinion  I  may  express  on  the  subject ;  but  I  con- 
cur with  your  LordshifM  in  the  proposition  that  it 
is  most  desirable,  at  this  stage  of  the  proceedings, 
that  we  should  really  know  and  ascertam  distinctly 
whether  there  was  a  completed  contract  or  not, 
and  perhaps  if  the  parties  are  to  direct  their  atten- 
tion to  that  subject,  I  may  be  permitted  to  bring 
before  them  some  of  those  views  which  occur  to 
me  to  be  important.  I  think  the  question  impor- 
tant, not  merely  with  reference  to  this  body,  out 
with  reference  to  all  other  bodies,  constituted  by 
statute,  with  corporate  powers,  or  guan-corporate 
powers.  How  shall  parties  in  these  circumstances 
oe  bound  7  In  the  case  of  an  ordinary  corporation 
you  have  the  seal  of  the  corporate  body,  or  the 
intervention  in  writing  of  the  corporate  officers. 
Is  there  or  is  there  not  any  enforceable  agreement 
tiU  that  something  is  done,  in  order  to  fix  the 
matter  as  in  a  contract  ?  Does  a  resolution  of  a 
bodj  fix  it  as  in  a  contract  with  a  third  party  ? 
Or  IS  a  corpHorate  or  quasi  corporate  body  not  to  be 
considered  in  the  matter  of  resolutions,  as  in  the 
situation  of  a  private  party  having  intentions 
which  are  expressed,  but  which  are  not  carried 
into  effect,  and  before  they  are  carried  into  effect, 
he  alters  his  intentions,  and  so  changes  his  posi- 
tion ?  Is  a  corporate  or  quasi  oor}>orate  bocty  in 
that  position,  or  is  it  not?  Does  it  result  m>m 
the  fact  that  a  meetiiu;  of  the  body  a  certain 
approval  is  ^ven,  that  therebv  the  matter  is  fixed 
and  determmed  7  I  do  not  Know  whether  it  is 
exactly  so  contended,  or  whether  it  is  the  fact  of 
alleged  homologation,  or  intervention  following 
upon  these  matters,  or  the  expression  of  the  Clerk 
of  Police  that  matters  had  been  satisfactorily  and 
thoroughly  adjusted,  that  is  founded  on.  I  think 
an  inquiry  is  absolutely  necessary  in  that  case  with 
reference  to  the  powers  of  the  statutory  officer  of 
Police,  as  to  whether  the  extent  of  powers  he  may 
possess,  and  the  extent  of  intervention  or  autho- 
rity he  may  have  exercised,  had  any  reference  to 
the  contract  in  question.  It  also  occurs  to  me 
that  a  matter  of  difficulty  arises  on  the  condescend- 
ence itself.  It  is  upon  the  statement  in  art.  22, 
which,  stating  the  alleged  completion  of  the  con- 
tract, seems  to  refer  to  something  which,  being 
matter  referred  to,  is  not  therein  matter  of  aver- 
ment. I  have  directed  the  attention  of  parties  to 
these  points  with  the  view  of  having  my  doubts 
upon  tne  matter  cleared  up  if  they  are  unfounded ; 
but  upon  the  matter  of  proceeding,  I  entirely 
agree  with  your  Lordships ;  and  I  agree  also  that 
the  parties  should  themselves  ^ve  us  their  views 
with  respect  to  the  mode  in  which  the  further  pro- 
secution of  the  inquiry  should  be  conducted,  and 
whether  the  case  should  go  back  to  the  Lord 
Ordinary,  or  be  taken  here. 

Mr  Balfour— On  the  ]^art  of  the  pursuer,  I- 
have  to  say  that  I  am  afraid  the  conditions  which 
Lord  Cowan  suggested  as  those  alone  on  which 
your  Lordships  would  consider  the  matter  here  are 
scarcely  satisfactory.  His  Lordship  said  that  you 
would  only  be  willmjo;  to  entertain  the  considera- 
tion of  that  matter  if  we  could  take  the  discussion 
on  the  footing  that  the  documents  alone  would 
satisfy  all  that  was  required  in  the  case. 

Lord  Cowan — You  think  further  evidence  is 
necessary? 

MtBalfour—I  think  so,  because  we  make  a 
good  many  averments  on  record  as  to  matters  of 


fact  which  are  not  proved  by  documentary  evi- 
dence. I  think  it  is  plain  that  whatever  my  ease 
is,  the  case  of  the  defenders  is  one  upon  fact  purely, 
and  cannot  be  proved  by  writing.  At  least,  there 
has  been  no  suggestion  of  that.  When  we  go  back 
to  the  Lord  (Minary,  I  wiU  be  prepared  to  say 
that  they  have  no  relevant  averment  whatever  of 
impracticability  in  point  of  fact;  that  the  only 
impracticabilily  alleged  on  record  is  a  lend  im- 
practicability, which  is  now  disposed  oi  1  think 
all  these  matters  point,  as  the  proper  course,  to  a 
remit  to  the  Lord  Ordinary  to  proceed  with  the 
case. 

Mr  Cook— 1  don't  object  to  a  remit  to  the  Lord 
Ordinary,  but  my  learned  friend  will  understand 
that  the  first  question  which  I  think  it  is  necessary 
to  consider  is  whether  there  is  a  concluded  agree- 
ment ;  and  I  do  not  admit  that  it  is  competent  to 
him  to  establish  that  agreement  by  parole  proof, 
whether  these  commissioners  may  bmd  themselTeB 
otherwise  than  by  minutes. 

Lord  Nbaves— I  understand  Mr  Balf onr^s  views 
as  to  the  impracticability  of  the  agreement,  but 
does  he  contemplate  parole  proof  with  regard  to 
the  constitution  of  the  agreement  ? 

Mr  Balfour— No ;  I  don't  contemplate  parole 
proof  with  regard  to  the  constitution  of  it ;  bat 
there  is  a  statement  as  to  certain  actings  that 
followed  upon  it. 

Lord  Neaves— These  seem  to  be  either  admitted, 
or  capable  of  being  proved  scripto.  Is  it  not 
worthy  of  your  consideration  whether  the  actual 
constitution  of  the  contract  should  be  considered 
here,  and  whether  you  should  have  a  diligence  to 
recover  documents  ? 

Mr  Balfour — I  should  not  like  at  this  stage  to 
renounce  parole  proof.  I  feel  confident  that  we 
should  be  able  to  establish,  without  any  rsi  vnUr- 
veniuB  at  all,  that  we  have  a  good  agreement ;  hat 
I  should  not  like  to  be  foreclosed  m>m  an  oppor- 
tunity of  proving  that  it  was  followed  by  rti 
ttUerventus, 

Lord  Neavbs— Under  a  diligence  you  wonld 
recover  all  the  documents  bearing  on  the  import  of 
the  agreement  and  its  terms. 

Mr  BalfouRt— That  would  oertainly  dispose  of 
one  part  of  it. 

Lord  Neaves — ^If  there  is  no  ooa^leted  agree- 
ment there  is  nothing  else  to  be  done  m  the  case. 

Mr  Cook — ^The  case  may  remain  here  in  the 
meantime,  and  parties  may  consider  these  points. 

Lord  Cowan— I  think  it  is  desirable  for  all  the 
'Parties  that  the  case  should  go  back  to  the  I^ 
Ordinary,  who  can  give  it  precedence,  and  I  think 
I  may  say,  when  the  case  oomes  back  to  us,  we 
shall  certoinly  give  it  precedence. 

Lord  Neaves— Would  it  be  of  any  use  to  give 
the  parties  a  diligence  to-day  to  recover  docu- 
ments? 

Mr  Balfour — I  am  afraid  we  are  not  readv  with 
our  specifications,  but  if  your  Lordships  wiU  gi^ 
it  in  general  terms — all  documents  bearing  on 
matters  mentioned  in  the  record — ^thentheoom- 
missioner  for  executing  the  diligence  wonld  see 
that  we  kept  within  the  scope  of  it. 

Mr  Cook— It  would  be  better  to  give  in  a 
specification,  but  I  tiiink  the  whole  doooments 
bearinff  on  the  execution  of  the  agreement  are  al- 
ready before  the  Court. 

Mr  Balfour— The  effect  of  that  is  quite  a  sepa- 
rate matter  ;  but  I  think  we  are  entitled  to  see 
everything  that  was  done  in  the  shape  of  writings 
either  before  or  after. 

Lord  Justice-Clerk- Periiaps  Mr  Balfour  will, 
in  the  course  of  to-day,  give  in  a  list  of  the  docn- 
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meats  for  which  he  proposes  to  ask,  and  then  we 
can  remit  the  case  to  the  Lord  Ordiiuury. 

A  spedficatioii  of  tHe  documents  called  for  was 
aooonungly  then  prepared  and  adjusted  in  the 
following  tenns  : — "All  docnmente  tending  to 
instmct  the  a^^reement  between  the  porsner  and 
defenders  mentioned  in  the  record  or  ret  tnterventuB 
foUowxng  thereon,  or  homologation  thereof/* 
Diligence,  at  the  pnrsner's  instance,  against  wit- 
nesses and  havers  was  granted  for  recovery  of 
these  documents. 

Mr  Balfour  then  asked  for  expenses. 

The  Lord  Justicx-Glbrk  said  the  Court  would 
pye  expenses  since  the  date  of  the  Lord  Ordinary's 
mterlocutor. 

The  following  interlocutor  was  accordingly  pro- 
nounoed: — 

'*£UM6«fvA,  d(MA  ifareA  ia67.— The  Lords  haT. 
ing  resumed  consideration  of  the  cause,  and  after 
hearing  counsel  further  thereon,  rqpel  the  third 
plea  in  law  stated  for  the  defenders,  and  with 
reference  to  the  third  division  of  their  second 
plea,  find  that  snfiKcient  grounds  have  not  been 
stated  for  dismissing  the  action  de  piano  on  that 
0t>und,  but  that  uie  other  questions  between 
the  parties  as  to  the  legal  completion  of  the  con- 
tract and  the  tenns  and  import  thereof,  ought  to 
be  disposed  of,  the  whole  pleas  of  parties  rela- 
tive thereto  and  otherwise  being  reserved  entire, 
■o  far  ais  not  now  or  formerly  disposed  of  :  Find 
the  pursuer  entitled  to  expenses  since  tiie  date 
of  the  Lord  Ordinary's  interlocutor  complained 
of.  Grant  diligence  for  recovery  of  the  writings 
mentioned  in  the  specification,  No.  78  of  pro- 
cess, and  grant  commission  to  Mr  Charles 
Neaves,  advocate,  to  take  the  deposition 'of  wit- 
nesses and  havers,  and  to  receive  the  exhibits  : 
Kemit  to  the  Lord  Ordinary  to  proceed  with  the 
cause,  with  power  to  decern  for  the  expenses  now 
found  due,  and  remit  to  the  auditor  to  tax  said 
expenses  and  to  report. 

"  Gkorob  Patton,  I.P.D," 

The  Court  accordingly  repelled  the  defenders' 
preliminary  plea,  and  remitted  to  tiie  Lord  Ordi- 
nary to  hear  parties  on  the  alleged  agreement. 

Agents  for  Pursuer — MacSushlan,  Ivory,  k 
Rodger,  W.S. 

Agents  for  Defenders — ^Maitlaad  ft  Lyon,  W.S. 

STEWABT  r.  GRANT. 
Sherif^Proces9—ShenffCouH  Act,9ee.  15— iJewtwZ 
qf  Process.  Held  that  parties  to  a  cause  having 
taken  a  judicial  proceeding  during  a  period 
of  six  months  after  the  date  of  the  last  inter- 
locutor the  process  was  thereby  kept  alive, 
although  the  interlocutor  of  the  Shenff  reviv- 
ing was  not  pronounced  until  after  tiie  expiry 
of  the  six  months. 
Sheriff— Proqf—Power  to  grant  Commssioa.     Held 
that  it  is  incompetent  under  section  10  of  the 
Sheriff  Court  Act  for  a  Sheriff  to  remit  to  any 
person,  either  in  or  outwith  his  jurisdiction, 
to  take  the  proof  in  a  cause  depending  before 
himself,  that  being  a  duty  which  Sie  Act 
devolves  upon  him,  and  proof  in  a  cause  so 
taken  cancelled. 
Lease  — -  Construction  —  Belevaney,      Averments 
which  held  not  relevant  to  admit  of  proof  in 
explanation  of  the  terms  of  a  written  missive 
of  lease. 
This  is  an  advocation  of  three  actions  from  the 
Sheriff  Court  of  Banfibhire.  aU  at  the  instance  of 
Mr  Stewart  of  Auchlunkart,  against  his  tenant 
Mr  Grant  of  Delmore— (1)  an  oidinary  action  for 


rent  applicable  to  the  vear  1856  ;  (2)  a  process  of 
sequestration  for  rent  for  1856 ;  (3)  a  second  process 
of  sequestration  for  rent  for  1857.  All  the  three 
actions  libelled  a  missive  of  lease,  entered  into  be- 
tween the  pursuer  and  defender  in  1849  for  19 
years,  acoording  to  which  the  defender  was  to  pay 
£25  for  47  acres  of  Delmore  pointed  out,  and  the 
fiars  prices  of  30  quarters  oats  payable  at  Whit- 
sunday, &c. ;  and  there  was  a  clause  in  the  lease 
that  "  if  the  measurement  of  the  farm,  if  required 
to  be  measured,  is  more  or  less,  rent  in  propor- 
tion." In  1856,  when  the  first  action  was  raised, 
Mr  Grant  was  admittedly  in  possession  of  more 
than  47  acres,  his  explanation  of  that  being  that 
along  with  the  47  acres  of  arable  ground,  he  had 
upon  entry  sot  possession  of  a  certain  amount  of 
waste  ground  wnichhe  had  improved,  and  for 
which,  according  to  his  lease,  he  was  to  get  en- 
couragement. The  object  of  the  action  was  to 
find  the  defender  liable  in  rent  at  the  rate  fixed 
bv  the  missive,  not  only  for  47  acres,  but  also  for 
the  improved  land  consisting  of  12  acres,  the  pur- 
suer contending  that  the  clause  above  quoted  was 
intended  to  provide  a  sliding  scale  for  the  pay- 
ment of  rent,  as  the  extent  of  the  arable  eround 
increased.  The  defender  did  not  deny  his  liability 
for  rent  in  terms  of  the  missive,  but  disputed  the 
construction  put  upon  it  by  the  pursuer,  and  refused 
to  pay  additional  rent :  in  the  sequestration  pro- 
cess the  sums  due  under  the  missive  were  con- 
signed. After  very  protracted  prooednre,  the 
tm^e  actions  were  conjoined,  ana  on  advising  a 
proof,  the  Sheriff-Substitute  (Gordon)  and  the 
Sheriff  (Bell)  .decided  in  favour  of  the  defender. 
The  action  was  not  finally  decided  till  1865. 

Stewart  advocated,  and  maintained  two  pre- 
liminary pleas,  on  which  a  great  part  of  the  dis- 
cussion turned.  In  the  first  place,  it  was  said 
that  the  ordinary  action  stood  dismissed  in  1859, 
because  more  than  six  months  had  elapsed  without 
any  proceeding  being  taken  in  it,  and  that  had 
the  effect  of  vitiating  all  thesubseouent  procedure. 
This  plea  was  rested  on  the  following  facts. 
Before  the  record  was  closed  in  the  ordinary 
action  a  record  was  being  made  up  in  the  first 
process  of  sequestration ;  and  on  account  of  the 
oontittgenoy  of  the  subject-matter,  the  Sheriff- 
Substitute  in  the  latter  prtmounoed  an  interlocutor 
on  22d  December  1858  ordailiing  the  ordinary 
action  to  be  produced  in  the  sequestration  process. 
After  this  iuteriocntor,  the  interlocutors  in  tne  ordi- 
nanr  action  were  one  on  16th  February  1859, 
and  another  on  19th  October  1859.  There  was 
none  between  these  two,  but  on  6th  July  1859  a 
joint-minute  was  put  in  by  the  parties,  asking  the 
Sheriff  on  various  grounds«tated  to  revive  the  pro- 
cess which  was  marked  on  the  back  **  Tendered  at 
the  bar  and  taken  to  avizandum,"  with  the  initials 
of  the  Sheriff-Olerk.  On  19th  October  1859  the 
Sheriff-Substitute  revived  the  ordinary  action, 
and  his  interlocutor  bore  that  he  did  so  in  re- 
spect of  its  production  in  the  sequestration 
process.  Subsequent  stages  in  the  procedure 
were  relied  upon  in  support  of  the  argument 
that  the  process  was  dead  under  the  Sheriff 
Court  Act»  in  respect  no  step  had  been  taken 
within  the  period  of  grace  allowed  by  the  Act, 
but  these  objections  were  answered  bjr  i^er- 
ence  to  extrajudioial  prooeedings,  such  as  lodging 
of  reclaiming  notes,  answers,  A^.,  which  the  Court 
held  kept  the  process  alive^  and  the  discussion  did 
notto  any  extent  involve  these.  In  the  second  place, 
the  advocator  maintained  that  all  the  proof  taken  in 
the  cause  fell  to  be  cancelled  by  reason  of  its  incom- 
petency. The  Sheriff-Substitute  of  Banffshire,  after 
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having  pronounced  an  interlocutor  allowing  a  proof, 
remitted,  under  the  power  conferred  upon  him  by  the 
10th  section  of  the  Sheriff  Court  Act  to  grant  com- 
mission to  examine  witnesaes  outwith  his  juris- 
diction, to  the  Sheriff-Substitute  of  Elgin  *'to 
take  the  proof."  The  explanation  of  this  de- 
volution was  that  it  was  supposed  that  all 
the  witnesses  in  the  cause  resided  in  Elgin- 
shire ;  but  the  result  of  the  commission  was 
that  a  number  of  witnesses  residing  in  Banff- 
shire were  examined  before  the  Sheriff-Substitute 
of  Elgin. 

GiFFORD  and  R.  V.  Campbell,  for  the  advo- 
cator, argued — No  step  having^ bcien  taken  in  the 
ordinary  action  between  16th  February  1859  and 
19th  October  1859,  that  process  at  the  end  of 
six  months  stood  dismissed,  and  all  the  subse- 
quent procedure  in  it  and  in  the  conjoined  pro- 
cesses was  of  no  effect.  The  minute  of  6th  July 
could  not  keep  the  process  alive,  because  the 
Sheriff-Substitute  did  not  revive  the  process  with- 
in the  six  months.  Cause  must  be  shown  to  the 
satisfaction  of  the  Sheriff  within  the  ux  months, 
and  there  being  no  interlocutor  within  that  period 
to  that  effect,  the  inference  was  that  cause  was 
not  shown.  The  whole  proof  taken  in  the  cause 
was  incompetent.  The  Sheriff-Substitute  had 
power  to  remit  to  a  commissioner  to  examine 
witnesses  specified  outwith  his  jurisdiction,  but 
he  could  not  devolve  upon  any  other  person  **  to 
take  the  proof  in  the  cause."  The  Act  provided 
that  that  must  be  done  by  himself — 16  and  17 
Vict.,  c.  80,  sec.  16  ;  GiUon,  21 D.  243  ;  Campbell 
V,  Blackwood,  1  MT.  1  ;  Mackintosh,  2  MT.  48  ; 
Forbes  v.  Byres,  4  M*P.  389. 

Watson  and  W.  A.  Brown,  for  the  respondent, 
answered — ^The  revival  of  the  first  sequestration 
process,  in  which  the  ordinary  action  was  produced, 
nad  the  effect  of  reviving  the  ordinary  action  ; 
separatimf  the  effect  of  the  Sheriff-Substitute's 
interlocutor  ordaining  the  ordinary  action  to  be 
produced  in  the  sequestration  process  operated  as 
a  sist,  and  the  Act  did  not  ap^y  to  a  process  that 
was  not  current.  The  mmute  of  6th  July 
1859  effectually  revived  the  process.  The 
docquet  ''tendered  at  the  bar  and  taken  to 
avizandum"  was  a  judicial  proceeding,  and  of 
itself  was  sufficient  to  revive  the  process.  But  the 
Act  does  not  require  that  the  interlocutor  of  the 
Sheriff  reviving  the  process  shall  be  pronounced 
within  the  second  period  of  three  months,  the 
period  of  grace ;  the  requirement  of  the  Act  is 
satisfied  if  within  that  period  the  parties  take  a 
step  in  the  cause.  It  is  fcrue  that  the  Act  pro- 
vides that  cause  must  be  shown  to  the  satisfaction 
of  the  Sheriff,  but  it  does  not  say  that  that 
must  be  evidenced  within  the  period  of  grace. 
The  advocator's  argument  does  not  fall  either 
within  the  letter  or  the  policy  of  the  Act,  for 
even  supposing  that  no  interlocutor,  or  what 
eould  be  neld  to  be  an  interlocutor,  had  been  pro- 
nounced bv  the  Sheriff  within  the  six  months, 
the  Act  did  not  contemplate  the  case  of  failure  to 
proceed  when  it  was  at  avizandum  and  beyond 
control  of  the  parties.  The  proof  taken  at  Elgin 
under  the  interlocutor  of  the  Sheriff-Substitute, 
allowing  a  proof  and  remitting  to  the  Sheriff- 
Substitute  at  Elgin,  was  competent  and  admissible, 
in  respect  the  whole  p»rocedure  followed  of  consent 
of  parties.  But  the  interlocutor  of  the  Sheriff- 
Substitute  allowing  proof  was  pronounced  in 
the  belief  that  all  tne  witnesses  in  the  cause 
were  resident  outwith  the  jurisdiction,  and  the 
Act  in  conferring  that  power  does  not  limit  it  in 
any  respect.    The   interlocutor   of   the  Sheriff- 


Substitute  must  be  interpreted,  ex  neoessUaie  rei,  to 
signify  that  the  proof  m  the  cause  must  be  the 
result  of  the  evidence  outwith  the  jurisdiction ;  and 
as  there  was  no  limit  in  the  extent  to  which  such 
evidence  could  be  taken,  there  was  no  incompe- 
tency in  the  interlocutor.  The  Act  did  not  pro- 
vide that  the  Sheriff  should  hold  a  diet  of  ^roof, 
if  proof  was  not  to  be  obtained  within  his  junsdic- 
tion. 

The  Court  held,  that  although  the  interlocutor  of 
the  Sheriff-Substitute  reviving  had  not  been  pro- 
nounced within  the  six  months,  the  minute  of 
6tii  July,  being  a  proceeding  in  the  cause  to  keep 
the  process  alive,  nad  that  effect.  On  the  second 
point,  on  tiie  ground  that  the  proof  was  incompe- 
tent, and  on  the  authority  of  Forbes  v.  Bjrres, 
from  which  they  said  they  could  not  discrimmate 
the  present  case,  the  Court  cancelled  the  whole 
evidence,  holding  that  the  Sheriff  had  no  power 
under  the  Act  to  remit  to  any  person  to  take  the 
proof  in  the  cause.  If  proof  was  necessary,  his 
duty  was  to  fix  a  diet  witnin  bis  own  jurisdiction, 
at  which  it  should  be  resolved  what  witnesaes 
should  be  examined  under  the  remit. 

At  the  request  of  parties,  the  Court  then  took 
up  the  case  upon  the  merits,  the  question  being,  in 
the  absence  oi  proof,  the  construction  of  the  lease. 

GiFFORD  and  R.  V.  Campbell  argued— The 
sound  construction  of  the  lease  is  that  the  re- 
spondent was  to  pay  at  the  rate  of  £25  for  47 
acres,  and  if  at  any  time  it  appeared  that  the 
arable  ground  consisted  of  more  than  47  acres, 
then  he  was  to  pav  additional  rent  for  the  excess 
in  proportion.  If  more  than  47  acres  of  arable 
ground  were  held  not  to  be  let  to  the  respondent 
under  the  lease,  it  was  clear  that  he  was  in  posses- 
sion of  more,  and  he  must  be  held  to  possess  the 
additional  ground  under  implied  contract,  and  to 
be  liable  therefor  over  and  above  the  stipulation 
in  the  lease. 

Watson  and  W.  A.  Browk  answered — ^The 
theory  of  implied  contract  is  ludicrous.  When  a 
lease  is  entered  into  and  specially  reduced  to  writ- 
ing, no  implication  will  import  into  it  anything  be- 
yond its  own  terms.  The  meaning  of  the  lease  is 
that  the  pursuer  was  to  pay  rent  for  the  arable 
ground,  which  was  supposed  to  consist  of  47  acres, 
under  this  stipulation,  that  if,  on  measurement, 
these  specified  47  acres  should  turn  out  to  be  more 
or  less,  there  should  be  rent  in  proportion. 

The  Court  gave  effect  to  the  respondent's  view 
of  the  lease,  and  therefore  held  that  the  advocator 
had  set  forth  no  relevant  case  to  remit  to  proof. 

Neither  party  was  found  entitled -to  the  expense 
of  leading  the  evidence  before  the  Sheriff-Substi- 
tute which  was  cancelled,  but  mtoad  ultra  the  ad- 
vocator was  found  liable  in  lul  the  expenses  in 
the  inferior  court,  subject  to  modification,  and  in 
the  expenses  of  the  advocation. 

Agents  for  Advocator — Maitland  &  Lyon,  W.S. 

Agent  for  Respondent — J.  C.  Baxter,  S.S.C. 


JURY  TRIALS— SPRING  SITTINGS. 


FIRST   DIVISION. 

(Before  Lord  Ormidale.) 

Mondca^ — Tiuadayy  March  25 — 26. 

PHILLIPS  V.  SIDEY  AND  CEAWFORD. 
Breach  of  Contract     Verdict  for  pursuers. 
In  this  case,  in  which  J.  &  A.  Phillips,  provi- 
sion  merchants,  74  Trongate,  Glasgow,  are  pur- 
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saen,  and  Sidev  k  Crawford,    merchants,  Mon- 
treal, are  defenders,  the  issue  was — 
*'  Whether  in  or  about  the  month  of  July  1864, 
the  Dursners  gave  an  order  to  Messrs  Paterson 
It    Uobinson,    merchants    and    commission, 
agents,   Glasgow,   to  be   executed  by  their 
correspondents  at  Montreal,  to  purchase  and 
•hip  at  Montreal,  on  the  pursuers'  account, 
per  steamer  to  Glasgow,  one  hundred  boxes 
strictly  prime,   sweet,  stale  cheese  on    the 
beet  terms?   Whether  this  order  was  com- 
muniosted  to  the  defenders,  Sidey  ft  Craw- 
ford, and  accepted  by  them  ?  And,  whether 
the  said  defenders,  in  breach  of  the  said  con- 
tract, failed  to  purchase  and  ship,  on  account 
of  the  pursuers,  cheese  of  the  quauty  ordered  f ' 
The  question  betwixt  the  parties  was,  whether 
the  cheese  was  of  the  quality  ordered. 

The  jury  found  for  the  pursuers,  Messrs  Phillips, 
who  had  accepted  bills  for  the  price  of  the  cheese, 
the  charge  on  which  they  suspended. 

Counsel  for  Pursuers— Mr  Shand  and  Mr  Asher. 
Agents— J.  W.  &  J.  Mackenzie.  W.8. 

Counsel  for  Defenders— Mr  Clark  and  Mr  Wat- 
son.     Agent— Lockhart  Thomson,  S.S.C. 

ALLANS    V.    8IDET    AND    CRAWPOBD. 

In  this  case  the  pursuers  were  A.  ft  J.  Allan, 
pfltnrision-merchants  in  Glasgow.  The  issue  was 
similar  to  that  in  the  preceding  case,  and  by  ar- 
rangement a  verdict  was  returned  for  the  pur- 
suers, without  a  separate  trial. 

Counsel  for  Pursuers— Mr  Shand  and  Mr  Asher. 
Agents— J.  W.  ft  J.  Mackenzie,  W.S. 

Counsel  for  Defenders — Mr  Clark  and  Mr  Wat- 
son.   Agent — Lockhart  Thomson,  S.S.C. 


Tueadcof—Tkursdcuf^  March  26 — 28. 

8IDET  AND  ORAWPORD  v.  PHILLIPS. 
SeUe-^Beiting-Owlng.    Verdict  for  pursuers. 
In  this  case  Sidey  ft  Crawford  were  pursuers, 
and  J.  ft  A.  Phillips  were  defenders.    The  issue 


*'  Whether,  on  or  about  the  90th  June  1864,  the 
defenders  ordered  the  pursuers  to  purchase 
and  ship  for  them  200  packages  choice  dairy 
butter  of  the  finest  quahty,  and  got  up  in  the 
best  style,  and  at  the  lowest  price  practicable? 
Whether  the  pursuers  duly  implemented  the 
said  order?    And,  whether  the  defenders  are 
due  and  resting-owinff  to  the  pursuers  the 
sum  of  £192,  4&,  as  tne  balance  of  the  cost 
of  said  butter,  and  relative  charges,  with  in- 
terest, or  any  part  thereof  ?" 
The  Question  betwixt  the  parties  was,  whether 
the  quality  of  the  butter  was  conform  to  order. 
The  jury  found  for  the  pursuers. 
Counsel  for  Pursuers — Mr  Clark  and  Mr  Wat- 
son.    Agent — Lockhart  Thomson,  S.S.C. 

Counsel  for  Defenders — Mr  Shand  and  Mr  Asher. 
Agents— J.  W.  ft  J.  Mackenzie,  W.S. 

8IDET  AND  ORAWTOBD  v.  ALLANS. 

In  this  case  the  issue  was  similar  to  that  in  the 
preceding  case»  and  by  arrangement  a  verdict  was 
returned  for  the  pursuers  without  a  separate  trial. 

Counsel  for  Pursuers^Mr  Clark  and  Mr  Wat- 
ion.    Agent — Lockhart  Thomson,  S.S.C. 

Counsel  for  Defenders — ^Mr  Shand  and  Mr  Asher. 
Agents— J.  W.  ft  J.  Mackenzie,  W.S. 


Thursdc^ — Saturday^  March  28—80. 

PORTER  V.  PHOENIX  ASSURANCE  COMPANY. 
Contract  ^Betting-Choing — Fire  Ineurance  PoUey, 
Verdict  virtually  for  defenders. 
In  this  case,  in  which  Thomas  Porter,  account- 
ant, and  lately  pawnbroker  at  Johnstone,  in  the 
county  of  Renfrew;  is  pursuer,  and  the  Phcanix 
Assurance  Company  of  London  are  defenders,  the 
following  was  tne  issue  : — 

"It  b^ng  admitted  that  the  policy  No.  9  of  pro- 
cess was  granted  by  the  defenders  to  the  pursuer : 
"  Whether  the  property  insured  by  the  said  po- 
licy, or  part  thereof,  was  consumed  or  damaged 
by  fire  on  or  about  the  2dd  February  1866? 
And  whether,  under  the  said  policy,  the  de- 
fenders are  indebted  and  resting-owmg  to  the 
pursuer  in  the  sum  of  £1000,  or  any  part 
thereof,  with  interest  thereon  from  23d  March 
1866?" 
The  question  involved  was  the  value  of  the  pur- 
suer's property  which  was  destroyed.    He  claimed 
£1000,  and  the  defenders  judicially  tendered  £900. 
The  jury  found  that  the  value  was  £800. 
Counsel  for  Pursuer— The  Solicitor-General  and 
Mr  Young.     Agents — M*Ewen  ft  Carment,  W.S. 
Counsel  for  jDefenders — The  Dean  of  Faculty 
and  Mr  Lamond.    Agents— Gibson-Craig,  Dalzief, 
ft  Brodies,  W.S. 

(Before  Lord  Einloch.) 
Monday^  April  1. 

PRA8ER  V.  YOUNGER  AND  SON. 
Reparation — Culpa — Uf\fenced  Machinery,  Ver- 
dict for  defenders. 
In  this  case,  in  which  the  now  deceased  James 
Fraser,  provision  dealer  and  cowfeeder,  residing  at 
Candlenges  Street,  Alloa,  was  originally  pursuer, 
and  in  which  Mrs  Marcaret  Smart  or  Fraser,  his 
widow  and  executrix,  who  has  been  sisted  in  his 
room  and  place,  is  now  pursuer;  and  George 
Younger  ft  Son,  brewers  in  AUoa,  are  defenders, 
the  issue  was  as  follows  : — 

"  Whether  the  pursuer's  daughter,  Ann,  died  in 
consequence  of  injuries  sustained  on  or  about 
the  10th  of  April  1866,  from  an  unfenced  shaft 
in  the  mash-house  of  the  defenders'  brewery 
at  Alloa,  through  the  fault  of  the  defenders — 
to  the  loss,  injury,  and  damage  of  the  pursuer? 
'•  Damages  laid  at  £1000." 

It  appeared  from  the  evidence  that  the  pursuer's 
daughter,  who  was  thirty -four  years  of  a^e,  had 
entered  the  brewery  in  order  to  get  a  bag  of  draff, 
and  'tiiat  while  there  she  was  caught  by  a  shaft 
and  lulled.  It  was  said  that  she  wore  a  large 
erinoline.  The  distance  between  the  shaft  and 
the  wall  was  only  ten  inches,  so  that  she  waa 
dreadfully  mangled.  The  pursuer  claimed  damages 
on  the  ground  tnat  the  shaft  ought  to  have  b^ 
fenced ;  while,  on  the  other  hand,  the  defenders 
maintained  that  the  deceased  had  no  right  to  enter 
that  part  of  the  brewery,  and  that  they  were 
therefore  free  from  liability. 

The  jury,  after  an  absence  of  an  hour  and  & 
half,  returned  with  a  unanimous  verdict  for  the 
defenders,  but  strongly  recommending  the  widow 
to  their  consideration. 

Counsel  for  Pursuer — ^Mr  Fraser  and  Mr  McLen- 
nan.   Agent— W.  R.  Skinner,  8.S.C. 

Counsel  for  Defenders — Mr  Gifford  and  Mr  John 
Hunter.  Agents— -Morton,  Whitehead,  ft  Greig, 
W.S. 
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Tuesdc^ —  Wednesday^  April  2 — 5. 

HAY   V.  NORTH   BRITISH   RAILWAY   CO. 

ReparaHonr^Culpa.    Verdict  for  panner. 
In  this  case  Mr  Athole  James  Hay,  vine  mer- 
chant, Leith,  one  of  the  partners  of  the  finn  of 
Bell,  Rannie,  k  Company,  was  pursaer,  and  the 
North  British  Railway  Oompahy  were  defenders. 
The  following  was  the  issue  : — 
"  Whether  the  pursuer,  while  travelling  as  a  pas- 
seuger  in  a  train  of  the  defenders,  on  or  about 
the  29th  April  1866,  between  Edinburgh  and 
Newcastle,  was  injured  in  his  person,  m  con- 
sequence of  a  collision  at  a  put  of  the  line 
about   fire   miles   south    from'  Berwick-on- 
Tweed,  through  the  fault  of  the  defenders,  or 
others  for  whom  they  are  responsible—to  the 
loss,  injury,  and  damage  of  the  pursuer  T 
*'  Damages  laid  at  £1000  sterling." 

The  pursuer  was  called,  with  other  witnesses, 
to  speaK  to  the  nature  of  the  injury  received,  and 
skilled  witnesses  were  examined  on  both  sides  as 
to  the  cause  of  the  accident.  The  collision,  it  ap- 
peared, was  occasioned  by  a  waggon  found  upon 
the  line  about  100  yards  from  the  bme-work  si(ung 
of  Scremerston,  a  siding  which  ascended  froqi  the 
main  line,  and  which,  according  to  the  witnesses 
for  the  pursuer,  was  insufficiently  protected.  The 
defence  was  that  the  siding  in  question  was  suffi- 
ciently secured,  and  that  it  was  through  accident 
or  malicious  mischief  that  the  waggon  had  found 
its  way  on  to  the  main  line.  The  point  was  raised 
whether  the  North  BritiBh  Company  should  be 
held  liable  for  the  culpa  of  another  company — 
namely,  the  North-Eastem,  on  whose  rails  the 
pursuer  was  travelling  at  the  time.  It  was  replied 
that  the  North  British  was  the  company  which 
had  contracted  to  convey  the  pursuer,  and  that  he 
was  in  one  of  that  company's  carriages  at  the  time. 
The  jury  returned  a  verdict  for  the  pursuer — 
damages,  £500. 

Counsel  for  Pursuer^— The  Bean  of  Faculty  and 
Mr  Blair.    Agents — ^Hunter,  Blair,  ft  Cowan,  W.  S. 
Counsel  for  Defenders — ^Mr  Gifford  and  Mr  Bal- 
four.   Agents — Dalmahoy  ft  Cowan,  W.S. 


Wedneiday^  April  8. 

LEABURN  AND  CO.  V.  BASSET  AND  OTHERS 
{ante^  vol.  i.  p.  88). 

Reparation — Breach  of  Contract,    Verdict  for  pur- 
suers. 
In  this  case  Michael  Leabum  ft  Co.,  merchants, 

Dundee,   are  pursuers,   and  Edwin  Basset    and 

others,  shipowners  in  Sunderland,  are  defenders. 

The  f  ollowmg  were  the  issues  : — 

"It  being  admitted   that   the   defenders  are 

owners  of  the  vessel  Cognac : 

*'  1.  Whether,  on  or  about  14th  August  1865,  the 
defenders  sold  to  the  pursuers  a  quantity  of 
dunnage  wood  on  board  the  vessel  Cognac, 
then  lying  in  the  harbour  of  Dundee ;  and 
whether  the  defenders  wrongfully  failed  to 
deliver  the  same— to  the  loss,  injury,  and 
damage  of  the  pursuers  T 

"  Damages  laid  at  £10. 

**  2.  Whether,  on  or  about  15th  August  1865,  the 
pursu^  in  implement  of  the  said  sale,  paid 
Mr  William  R.  Wayman,  for  behoof  of  the 
defenders,  the  sum  of  £17.  as  the  price  of  the 
said  wood ;  and  whether  the  defenders  are  in- 


debted and  resting-owing  to  tiie  poisuer  in 
the  said  sum,  with  interest  from  the  laid 
dater 

The  demand  of  the  pursuers  was  resisted  on  the 
around  that  the  captain  had  previously  sold  the 
aunnagewood  to  another  party  to  whom  deUveiy 
was  given,  and  that  he  could  not  bind  the  owners 
by  a  seoond  and  fraudulent  sale  of  the  same  sob* 
ject ;  that  the  price  of  the  wood  was  only  once 
paid  to  the  defenders ;  and  that  Wayman  was  not 
mate  of  the  vessel  on  the  date  in  Question,  having 
been  dischaiged  on  3lBt  July,  and  re-engaged  on 
16th  August. 

It  was  proved  for  the  pursuers  that  Caplisin 
Wallace  had  contracted  with  them  for  the  ule  of 
the  wood,  and  that  Wayman  had  receiYed  the 
prioa 

Lord  KiNLOCH  expressed  r^sret  that  so  trivial  a 
case  should  have  been  brought  before  the  Goart, 
and  directed  the  jury  that  in  law  the  captain  waa 
entitled  to  bind  the  owners  by  the  sale  in  question, 
and  he  refused  to  lay  down  that  the  owners  wen 
not  responsibfe  for  the  second  sale.  As  to  Way- 
man,  he  held  it  enough  to  find  that,  whether  mate 
of  the  vessel  at  the  time  or  not,  he  had  authority 
from  the  captain  to  receive  the  money. 

The  jury  found  for  the  pursuers  on  both  issnea, 
wi^  damages  as  laid. 

Counsel  for  Pursuers— Mr  Beny.  Agents— Fer- 
guson ft  Junner,  W.S. 

Counsel  for  Defenders— Mr  Donald  Mackenzie 
and  Mr  W.  M.  Thomson.  Agents— J.  ft  W.  C. 
Murray,  W.S. 

Thursday — Friday^  April  4 — 5. 

SUTHERLAND  V,  ROBERTSON. 
Reparation— Slander,  Verdict  for  pursuer  on  a 
part  of  the  issues. 
In  this  case,  Benjamin  Sutherland,  sheriff  officer, 
Lybster,  in  t^e  parish  of  Latheron,  and  conntyof 
Caithness,  was  pursuer,  and  John  Robertaon, 
officer  of  fisheries,  residmg  at  Lybster,  in  aaid 
county,  was  defender.  The  following  were  the 
issues: — 

'  <  1 .  Whether,  on  or  about  the  26th  and  28th  da?B 
of  July  1866,  or  on  one  or  other  of  them,  the 
defender  did,  in  or  near  the  village  of  Lyhstei\ 
faisely,  maliciously,  and  oalumniously,  and 
without  probable  cause,  say  to  John  Mac- 
kenzie, sexgeant  of  police  at  Lybster  foreaaid, 
that  the  pursuer  had  forged  a  niandate  or 
mandates ;  or  did  use  words  of  the  like  import 
of  and  concerning  the  pursuer— to  his  losa, 
injury,  and  damage  ? 
"2.  Whether,  on  or  about  the  27th  davof  Jnly 
1866,  and  in  or  near  the  village  of  Lyhater 
foresaid,  the  pursuer  did  falsely  and  calnm- 
niously  say  to  Donald  Gow,  merchantm 
Lybster  foresaid,  that  the  pursuer  had  loTfpd 
a  mandate ;  or  did  use  woras  of  the  like  ua- 
port  of  and  concerning  the  pursuer— to  ma 
loss,  injury,  and  damage  ? 
**3.  Whether,  on  various  occasions  between  we 
24th  and  29th  days  of  Juljr  1866,  both  indn- 
sive,  and  at  various  plaoee  in  or  near  to  ue 
said  village  of  L^^bster,  the  defender  did 
falselv  ana  oalumniously  say,  in  the  |)nsenoe 
and  hearing  of  John  Bremner,  resuliitf  w 
Smerlie,  Eobson  Mackay ,  merchant  in  Lybster 
foresaid,  and  James  Sutherland,  fiahcortf 
there,  or  of  one  or  more  of  them,  th^  the 
pursuer  had  forged  a  mandate  or  mandates, 
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and  that  the  pursaer  waa  a  forger ;  or  did  nae 
woidB  of  the  like  import  of  and  oonceming 
the  pnnaer — ^to  his  Iom,  ininiy,  and  damage  ? 
"Damages  laid  at  £600." 

Lord  KiNLOCH  direeted  the  jury  that  nnder  the 
first  issne  ther  most  be  satisfied  before  finding  for 
the  pnrsaer  that  the  slander  alleged  was  uttered 
malicioiisly  and  without  probable  cause  ;  that  to 
establiah  malice  it  was  not  necessary  to  prove 
personal  ill-will  on  the  part  of  the  deffuider ;  that 
it  was  sufficient  to  establish  malice  to  prove  that 
the  statement  was  made  under  the  influence  of 
paasion  or  ill-temper,  and  with  a  reckless  disregard 
of  the  pursuer's  mterests  and  feelings ;  and  that 
it  was  sufficient  proof  of  want  of  probable  cause 
that  the  circumstanoes  in  which  the  statement  was 
made  were  such  as  to  afford  no  reasonable  ground 
for  the  defender  thinking  that  the  pursuer  had 
been  guilty  of  forgery. 

The  jurv  found  for  the  pursuer  on  the  first  issue, 
for  the  dttender  on  the  second,  for  the  pursuer  on 
the  third,  in  so  far  as  it  related  to  the  statement 
made  to  Robson  Mackay,  and  quoad  uUra  for  the 
defender.     Th^  assessed  the  dsmages  at  £60. 

Counsel  for  Porsnei^Mr  Fraser  and  Mr  F.  W. 
dark.     Agent— D.  Forsyth,  S.S.O. 

Counsel  for  Defender — Mr  Watson  and  Mr 
Burnet.     Agent — James  Somenrille,  S.S.C. 


Fridca^ — Saturday^  April  6-^6. 

ICBIKLE  V.  MACKENZIE. 
Reparation — Cutpa,  Verdict  for  defender. 
In  this  case  the  pursuer  is  Jane  Camming  or 
M^ejyi^  milliner  andcuressmaker,  residing  in  Ei^ine 
Street,  Bathgate^  widow  of  the  deceased  Wimam 
Meikle,  sometime  under-forester  to  the  Duke  of 
Hamilton,  at  Kinneil  House.  The  defender  is 
Robert  Fowler  Mackenzie,  engineer,  boilermaker, 
and  faraasfouader,  Bathgate.  The  issue  was  as 
follows  :— 

''Whether,  on  or  about  the  19th  day  of  October 
1866,  the  pursuer's  son,  the  now  deceased 
Alexander  Xeannonth  Meikle,  was,  while  in 
the  em]^oym«i^t  of  the  defender,  killed  bv 
falling  from  an  upper  loft  in  the  defender's 
works  at  Bath^^ate,  m  consequence  of  the  said 
loft  beiog  deficient  in  flooring,  bv  and  through 
the  Unit  of  the  defendei^-to  the  losi^  injuiy 
and  damage  of  the  pannier  T 
"Damagea,  £900." 

It  was  maintaiiiftd,  on  the  part  of  the  pursuer, 
that  the  boy  met  his  death  in  consequence  of  hii 
being  in  an  unsafe  part  of  the  boilcling  by  Ids 
master^s  (nrders.  On  the  other  hand,  it  was  main- 
tained, on  the  part  of  the  defender,  that  the 
boy  was  not  ezeontiiu;  hii  master's  orders  at  the 
time  when  the  aeoi&nt  occurred,  but  was  at  a 
part  of  the  boildinff  where  he  had  no  ri^t  to  be, 
and  where  he  knew  ne  had  no  right  to  be. 

Lord  KxNLQOH,  in  summing  up,  said  the  fault 
allflgsd  against  tike  defender  was  that  the  boy, 
iH&sn  he  met  his  death,  had  been  sent  to  an  unsafe 
place  by  the  orders  of  hii  master,  or  of  those  en- 
titled to  give  orders  for  his  master.  The  age  of 
the  boy  was  under  fourteen  years,  and  this  was  a 
cirenmstance  of  the  greatest  possible  importance 
in  a  case  like  the  present.  It  was  not  the  case  of 
a  fall-grown  man,  who  could  estimate  the  danoer 
for  himself,  and  refuse,  as  he  was  entitled  to  do, 
to  ezeonte  an  order  attended  with  danger  to  hii 
life.  But  the  jury  must  be  satisfied— mt,  that 
the  horj  was  in  an  unsafe  plaoe^  and  then  that  he 


was  so  in  obedience  to  the  orders  of  his  master. 
Referring  to  the  description  which  had  been  given 
of  the  building  in  which  the  accident  occiOTed, 
his  Lordship  pointed  out  that,  above  the  second 
floor,  there  were  joists  which  at  a  particular  place 
were  left  entirely  naked — ^for  the  purpose,  as  had 
be^  stated  in  the  evidence  for  the  defence,  of 
laying  a  certain  kind  of  patterns.  The  question 
was  whether  the  boy  was  asked  to  put  certain 
patterns  upon  these  joists,  and  if  it  was  by 
such  orders,  direct  or  indirect,  that  his  life  was 
endangered.  It  had  bc«n  shown  in  evidence  on 
the  part  of  the  defender  that  tiiere  was  a  positive 
and  standing  order  on  the  defender's  part  tnat  the 
boys  in  the  establishment  should  not  go  to  the 
place  in  question  for  the  purpose  of  putting  the 
patterns  there,  or  for  any  otner  purpose;  and 
some  of  the  witnesses  had  told  them  that  the  pro- 
hibition was  so  clearly  promulgated  that  it  was 
understood  to  be  a  rule  of  tiie  estabUshment  that 
boys  should  not  go  there.  Further,  evidence  had 
been  given  for  the  defence  to  the  effect  that,  when 
the  boys  were  found  there,  they  were  imme- 
diately checked,  and  told  they  would  be  fined  if 
they  did  not  desist.  It  had  been  proved  that  the 
order  that  was  given  on  this  occasion  was  to  cairy 
up  certain  patterns,  not  to  the  open  joists,  but  to 
the  top  of  the  office.  The  foreman  in  the  esta- 
blishment had  expressly  said  that  these  were  his 
orders  to  the  boy  the  night  before  the  accident 
took  place.  Such  being  the  orders,  the  question 
was  whether  the  boy  was  exposed  to  danger  in 
executing  the  orders  ne  had  received.  From  the 
description  which  had  been  given  of  the  building, 
it  cotud  scarcely  be  said  tlukt  there  was  any  real 
danger  in  going  to  the  top  of  the  office,  in  accord- 
ance with  these  orders,  although  boys  might 
thoughtlessly  turn  such  an  order  mto  daiu^er.  A 
master  was  n^t  entitled  to  send  a  boy  of  tender 
years  to  a  pUice  where  he  was  in  danger  of  his 
life  ;  but,  on  the  other  hand,  he  could  not  be  held 
responsible  for  what  might  occur  to  persons  while 
actmff  in  disobedience  of  his  orders.  Evidence 
had  Been  given  on  the  part  of  the  defender  that 
the  boy  was  not  executing  the  orders  he  had  re- 
ceived, but  was  playing,  contrary  to  orders,  about 
the  open  joists,  laughing,  spitting  down  upon  and 
calling  names  at  one  of  the  servants  in  the  place, 
who  had  warned  him  of  his  danger  just  mmie- 
diatelv  before  the  accident  occurred.  The  ques- 
tion tor  the  jury  was  this— Was  the  bov  on  this 
oooasion  acting  in  pursuance  of  his  master  s  orders, 
and  was  he  in  an  unsafe  place  in  consequence  of 
these  orders  ?  Or,  on  the  other  hand,  was  the 
boy  at  the  place  in  question  contrary  to  his  mas- 
ter's orders  ?  If  the  former,  they  must  find  a 
verdict  for  the  pursuer ;  if  the  latter,  they  must 
find  for  the  defender. 

The  jury  returned  a  verdict  for  the  defender. 

Counsel  for  Pursuer—Mr  Pattison  and  Mr  F.  W. 
Churk.    Agent— William  Mackeri^,  W.S. 

Counsel  for  Defender — Mr  Watson  and  Mr 
Trayner.    Agent— A.  K.  Mackie,  S.S.O. 


(Before  the  Lord  President. ) 
.   Monday — Wednesday^  April  1 — 3. 

LINDSAY  V.  THOMSON  (antey  p.  32). 
Propertjf-^Bmbanlment^WronffflU  CmutrucHon, 

Verdict  for  defender. 
In  this  case  Sir  Contts  Lindsay  of  Balcarres, 
Bart.,  is  pursuer,  and  Robert  Thomson,  Esq.,  of 
S^ggie,  is  defender.    The  issue  was^  follows  :  ^ 
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*'  It  beinff  admitted  that  the  punuer  is  proprie- 
tor of  the  lands  and  estate  of  Leadiars,  in  the 
pariah  of  Leuchars  and  county  of  Fife ;  tiiat  the 
defender  is  proprietor  of  the  lands  and  estate  of 
Seme,  in  the  said  parish  and  county ;  and  that 
theMotray  river  or  Dum  flows  between  parts  of 
these  respective  lands : 

"Whether,  in  or  about  the  year  1864,  the  defender 
wrongfully  constructed  an  embankment  of 
about  1000  feet  in  lensth  or  thereby,  on  the 
south  side  of  the  saia  river  or  bum,  and 
within  high-water  mark  of  ordinary  spring- 
tides, ez  adverso  of  the  pursuer's  lands  of 
Milton,  part  of  his  said  lands  and  estate  of 
Leuchars  — to  the  injury  of  the  pursuer's 
lands,  or  part  thereof  V* 

A  great  deal  of  evidence  was  led  on  both  sides 
in  regard  to  the  effect  which  the  defender's  em- 
bankment had  had  on  the  pursuer's  lands,  and 
several  skilled  witnesses  were  examined  on  both 
sides. 

The  Lord  President,  in  charging  the  jury,  di- 
rected them  that  the  only  question  of  fact  to  which 
they  had  to  give  their  attention  was  whether  the 
construction  of  the  embankment  had  been  attended 
with  injury  to  the  pursuer's  lands.  In  point  of 
law,  he  directed  them  that  a  proprietor  was  quite 
entitled  to  fortify  the  bank  of  a  stream  passins 
through  or  bounding  his  property,  and  was  entitled 
to  raise  and  strengthen  it  so  as  to  prevent  the 
stream  at  extraordinary  floods  overflowing  his 
lands  and  destroying  his  crops.  In  some  parts  of 
the  country  that  was  a  right  of  the  most  important 
and  valuable  description,  without  which  much 
land  would  be  thrown  out  of  cultivation.  But  he 
must  exercise  his  right  reasonably  for  his  own  pro- 
tection, and  he  was  not  entitled  in  so  doing  to 
inflict  injury  on  any  other  proprietor  on  the 
stream.  His  Lordship  further  pointed  out  that 
the  injury  which  would  entitle  the  pursuer  to  pre- 
vail must  not  be  a  merely  speculative  or  legal  out 
a  real  and  actual  injury. 

Mr  YoxJNO  asked  his  Lordship  to  direct  the  jury 
that  the  defender  was  not  in  law  entitled  to  con- 
struct an  embankment  within  high- water  mark  at 
ordinanr  spring-tides,  and  that  if  the  embankment 
referred  to  in  the  issue  was  constructed  within 
that  mark,  the  construction  of  it  was  wron^l, 
and  to  the  legal  injury  of  the  pursuer  as  proprietor 
of  the  bank  on  the  opposite  side  of  the  nver. 

His  Lordship  refused  to  give  that  direction. 

The  jury  returned  a  unanimous  verdict  for  the 
defender. 

Counsel  for  Pursuer— Mr  Youzu[,  MrShand,  and 
Mr  Keir.     Agents— Dnndas  &  mlson,  C.S. 

Counsel  for  Defender — ^The  Dean  of  Faculty,  Mr 
Clark,  and  Mr  Campbell  Smith.  Agents — Jaraine, 
Stodart  &  Frasers,  W.S. 


Wedne8d{a^ — Thursdai/y  April  3—4. 

MOBISON  AND  MILNE  v.  BABTOLOMEO  AND 

HASSA,  et  e  coivtra  (ante,  p.  94). 
Reparation^Cvlpa — CoHisum  of  Ships.     Verdict 

for  pursuers  in  one  of  two  counter  actions, 

and  for  defenders  in  the  other. 
In  this  case  counter  issues  were  submitted  to 
the  jury.  In  one  action  George  Morison,  wood- 
merchant,  and  John  Milne,  merchant  both  of 
Aberdeen,  registered  owners  of  the  schooner  Sco- 
tia, of  Aberdeen,  were  pursuers;  and  Guiseppe 
Ghilino  Di  Bartolomeo,  shipowner,  redding  in 
Genoa,  owner  of  the  barque  or  vessel  called  the 


Ghilino,  of  Genoa,  presently  or  lately  lying  in 
Leith,  and  Francesco  Massa,  now  or  b^y  in 
Leith,  master  of  said  barque  or  v^isel,  as  matter, 
and  representing  the  owner  of  said  vessel,  were 
defenders.  The  issue  submitted  to  the  jury  was 
as  follows : — 

**  Whether,  on  or  about  the  17th  day  of  Jannuy 
1866,  through  the  fault  of  the  defender,  the 
said  Francesco  Massa,  or  those  for  whom  the 
defenders,  or  one  or  other  of  them,  are  respon- 
sible, the  said  vessel  Ghilino  came  into  colli- 
sion with  the  said  vessel  Scotia,  whereby  the 
Scotia  was  injured— to  the  loss,  injury,  sod 
damage  of  the  pursuers? 
"  Damages  laid  at  £800  sterling." 

In  the  counter  action,  Gniaeppe  Ghilino  Di  Bar- 
tolomeo and  Francesco  Massa  were  pursuers,  and 
the  said  Geoige  Morison  and  John  Milne,  and 
Alexander  Nicolson,  sometime  residing  a^  Eye- 
mouth, now  in  Aberdeen,  master  of  the  said 
schooner  Scotia,  were  defenders. 

The  issue  was  as  follows  : — 
••Whether,  on  or  about  the  17th  Januaiv  1866, 
through  the  fault  of  the  defender  the  said 
Alexander  Nicolson,  or  thcye  for  whom  the 
defenders  or  one  or  other  of  them,  are  respon- 
sible, the  said  schooner  Scotia  came  into  col- 
lision with  the  said  barque  Ghilino,  whereby 
the  Ghilino,  was  injured — to  the  loss,  injury, 
and  damage  of  the  pursuers  ? 
"  Damages  laid  at  £200." 

The  jury  in  both  cases  found  for  Morison,  Milne, 
and  Nicolson  ;  and  in  the  issue  in  which  Morison 
and  Milne  were  pursuers,  awarded  damages  to  the 
amount  of  £566. 

Counsel  for  Morison  and  Milne— Mr  Young  and 
Mr  J  ohn  M  •Laren.     Agent — John  Heniy,  S. S.  C. 
Counsel  for  Bartolomeo  and  Massa— Tlie  Dean 
of  Faculty,  Mr  Gifford,  and  Mr  Asher.    Agents- 
Murdoch,  Boyd,  &Co.,  S.S.C. 

Friday — Saturday,  April  5 — 6. 

CBOZIEB  V.  CLASPEB. 
Redwiion  of  Conveyance  in  Breach  qf  ArrestmesL 
Verdict  for  pursuer. 
In  this  case  the  pursuer  is  John  Crosier,  of  Snn- 
derland,  and  the  defender  is  Henry  dasper,  amitb 
and  plumber,  Sunderland.    The  addon  related  to 
an  alleged  sale  of  a  life-interest  in  oertain  ^ 
IKBrty  in  Dumfries,  and  arose  out  of  the  following 
circumstances: — ^Mr   Henry  Durham   Stetenson, 
oommisdon-affent,  Sunderland,  suooeededin  Maren 
1866  to  a  life-interest  in  a  Tilla»  a  shofN  and  » 
lodginff  above  the  shop,  in  Dumfries.    At  thai 
time  the  pursuer  alleged  that  he  was  a  large  cre- 
ditor of  ifievenson's,  and  arrested  his  property."* 
Dumfries,  in  order  to  found  jurisdiction  and  raise 
an  action  in  the  Scotch  Courts  against  SterensoiL 
After  the   arrestment   had  been  executed,  so* 
before  the  pursuer  had  taken  out  letters  of  inluu- 
tion,  Stevenson  granted  a  deed  to  the  defesider, 
Mr  Clasper,  conreying  his  life-interest  in  the  pro- 
perty in  Dumfries  to  the  defender  for  the  snm  « 
3&400.     The  pursuer  in  this  action  souj^t  to  8« 
aside  that  conveyance  as  fraudulent,  and  the  fol- 
lowing issue  was  sent  to  the  jury : —  ^ 
*•  Whether  the  disposition  and  assignation,  f<o.J 
of  process,  dated  2d  April  186^  was  gnJOea 
by  Henry  Durham  Stevenson,  conumssifltt' 
agent  in  Sunderland,  and  taken  by  ^U^ 
fender,  fraudulently  to  disappoint  ihe  "S^^ 
the  pursuer  as  a  creditor  of  the  said  Houry 
Durham  Stevenson  ?" 
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The  jury  returned  a  verdict  for  the  pursuer. 

Counsel  for  the  Pursuer — ^Mr  Young  and  Mr 
GiflFord.    Agent— W.  S.  Stuart,  S.S.C. 

Ckmnael  for  the  Defender— Dean  of  Faculty  and 
Mr  M'Eie.    Agent— Wm-  Kennedy,  W.S. 


Monday,  April  8. 

8TABK  V.  SMITH. 
BiU—OenuMeneu  of  Signature.  Verdict  for  pur- 
suer. 
In  this  case  James  Stark,  calenderer,  St  Georce*s 
Place,  Glasgow,  is  pursuer,  and  James  Mair 
Smith,  residmg  at  Elderslie,  near  Paisley,  Lb  de- 
fender. 

The  issue  was  : — 
•  *'  Whether  the  signature  '  James  Stark,'  on  the 
bill  Ko.  29  of  process,  a  copy  of  #hich  is  set 
forth  in  the  schedule  hereunto  annexed,  is  not 
the  signature  of  the  complainer  ?" 

SCHEDULE. 

* 'Elderslie,  by  Paisley, 
15th  January  1866. 
"£50,  Os.  Od.  sterling. 

*•  TVo  months  after  date,  jpay  to  me  or  my 
order,  at  No.  69  Saint  George  Fla!ce,  Glasgow  the 
•um  of  fifty  pounds  sterling,  value  received. 

(Signed)        *' James  M.  Smith. 
(     „     )        *' James  Stark. 
•*To  Mr  James  Stark,  Calenderer, 

No.  69  St  George  Place,  Glasgow." 
The  jury  found  for  the  pursuer. 
Counsel  for  Pursuer-^The  Dean  of  Faculty  and 
Mr  Thomson.    Agent-^ohn  Ross,  8.S.C. 

Counsel  for  Defender — ^The  Solicitor-Gensral 
and  Mr  MarshalL    Agent— E.  MUl,  S.S.C. 


Monday — Wednesda^j  April  8—10. 

M'DOUGALL  V.  GIEDWOOD. 
Reparation— Ir\frmgemerU  of  Patent,    Verdict  for 
pursuer. 
In  this  case  Alexander  M'Dougall,  manufac- 
turing chemist,  Manchester,  was  pursuer;   and 
Robert  Girdwood,  wool-broker,  Eainburjgh,  was 
defender.  Hie  following  issues  were  subnutted  :— 
"  It  being  admitted  that  the  pursuer,  Alexander 
M1>ougall,    obtained    letters-patent   under   the 
Great  Seal,  dated  the  15th  day  of  October  1860, 
and  sealed  the  12th  day  of  April  1861,  being  No. 
11  of  process,  and  that  in  pursuance  of  the  condi- 
tions of  the  said  letters-patent,  the  pursuer,  the 
said  Alexander  M'Dougall,  on  15th  ApVil  1861, 
duly  filed  a  specification,  dated  13th  April  1861, 
of  which   No.  6  of  process  is  a  co^,  and  that 
the  pursuer,  the  said  Alexander  M'Dougall,  duly 
executed,  on  19th  July  1864^  and  thereafter,  on 
12th  Auffust  1864,  dul^  filed  a  disclaimer  and 
memorandum  of  iteration  on  the  said  letters- 
patent  and  specification,  of  which  No.  7  of  process 
IS  a  copy  : — 

"1.  Whether,  between  28th  Januarv  and  17th 
May  1866,  the  defender  did,  within  or  near 
his  premises  at  Tanfield,  near  Edinburgh, 
wrongfully,  and  in  contravention  of  the 
said  letters-patent,  use  the  invention  de- 
scribed in  the  said  specification,  as  altered  as 
aforesaid? 
**2.  Whether,  between  28th  January  and  17th 
May  1866,  the  defender  did  wrongfully,  and 
in  contravention  of  the  said  letters-patent, 


vend  a  material  or  composition  for  destroving 
vermin  on  sheep  and  other  animals,  and  for 
protecting  them  therefrom,  manufactured  by 
the  use  of  the  invention  described  in  the  said 
specification,  as  altered  as  aforesaid  ?" 
The  pursuer  set  forth  that  by  letters-patent  he 
had  obtained  for  fourteen  years  the  exclusive 
privilege  of  making  and  vending  his  invention 
within  the  United  Kingdom.  In  his  specification, 
he  claimed,  as  secured  to  him  by  said  letters- 
patent — firstly,  the  use  of  carbolic  acid  in  the 
preparation  of  materials  or  compositionB  for  de- 
stroying vermin  on  sheep  and  other  animals,  and 
for  protecting  them  therefrom  ;  secondly,  the  use 
of  alkalies  and  tallow,  or  other  saponitiable  sub- 
stance, in  combination  with  the  above  products, 
when  used  for  the  purposes  set  forth.  In  the  dis- 
claimer and  memorandum  of  alteration,  the  in- 
vention was  more  fully  explained.  The  pursuer 
therein  declared — "  My  invention  consists  in  tiie 
use  of  the  heavy  oil  of  tar,  or  dead  oil,  or  crude 
carbolic  acid,  or  creosote,  obtained  in  the  destruc- 
tive distillation  of  carbonaceous  substances." 
On  4th  October  1864,  he  petitioned  the  Court  for 
interdict  against  the  defender  and  others  manu- 
facturing or  selling  **Girdwood*s  Melossoon  or 
Sheep  ^*otecting  Dip."  A  record  was  made  up, 
and  the  case  was  set  down  for  trial  by  jury  in 
July  1865,  when  the  parties  entered  into  a  com- 
promise by  which  the  defender  was  only  to  sell 
his  stock  in  hand,  and  that  within  a  period  of  six 
months.  Since  the  expiry  of  that  period,  and 
particularly  since  28th  January  1866,  tbetdefender 
had  wrongfully  used  the  invention  claimed  by 
pursuer  in  the  manufacture  of  the  *' Improved 
Melossoon  Dip,"  and  the  composition  so  manu- 
factured had  oeen  lar^v  sold  to  farmers  and 
others  in  Scotland,  in  inmngement  of  pursuer's 
patent  rifi^hts. 

The  d^ender  admitted  that  since  15th  February 
1866  he  had  manufactured,  advertised,  and  sold 
the  "  Improved  >Melossoon,  or  Sheep  Protecting 
Dip ;"  but  denied  that  the  said  dip  or  composi- 
tion was  the  same,  or  substantially  the  same,  with 
the  invention  described  in  tne  complainer's 
letters-patent  and  specification  as  alterod.  It 
was  explained  that  m  the  manufacture  of  the 
said  dip  or  composition  the  defender  used  light 
pitch  ou,  having  a  less  specific  gravity  and  a  lower 
boiling  point  than  water,  and  also  vegetable 
poisons ;  heavy  oil  of  tar,  or  dead  oil,  or  crude 
carboUc  add,  or  creosote  being  carefully  excluded, 
as  being  injurious  to  the  wool. 

The  case  chiefly  rested  on  the  evidence  of  skilled 
and  scientific  witnesses.  For  the  pursuer  there 
were  examined — Mr  Girdwood,  the  aefender  ;  Mr 
Bunning,  Rotherhithe;  Mr  Gray,  gas  engineer, 
GlasfiN:>w ;  Mr  M'ClintodE,  tar  distiller,  Johnstone ; 
Mr  Gre«K)ry  Bird,  Glaasow ;  Dr  Stevenson  Mac- 
adam, J^Unburgh ;  Dr  Odling,  London ;  Professor 
Penny,  Glasgow;  and  the  pursuer.  The  defender's 
witnesses  wer&— Mr  G.  Miller,  Glasgow;  Mr  J. 
Shand,  Stirling ;  Mr  J.  Miller,  AMrdeen ;  Mr 
Arthur,  Leith  ;  Mr  Bows,  Whitehaven ;  and  Dr 
Letheby,  London. 

The  Lord  Phesidrnt  said  the  case  depended  for 
its  solution  altogether  on  the  view  the  jury  took  of 
the  evidence.  There  was  no  question  as  to  the 
T^lidity  ci  tiie  patent,  or  of  its  applicability  to  all 
parts  of  the  United  Kingdom.  In  one  word,  ibn 
question  was  whether  the  defender  had  manufac- 
tured and  sold  a  composition  the  same  as  that  for 
which  the  pursuer  had  obtained  his  patent.  The 
pursuer's  invention  consisted  in  the  use  of  a  cer- 
tain oil,  which  he  treated  with  an  alkidi*  o^  in 
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other  words,   rendered    mixable  with  water  by 
meanfl  of  an  alkali,  and  to  which  he  added  a  fatty 
anbfltance  capable  of  being  converted  into  soap, 
the  effect  of  all  which  was  that  he  thereby  pro- 
duced a  substance  of  the  consistency  of  soft  paste, 
which  was  to  be  used  in  the  washing  of  the  fleeces 
of  the  sheen.     This,  they  would  obseorve,  was  the 
invention  of  a  product  or  composition,  and  the 
thinff  the  pursuer  claimed  as  his  patent  was  the 
result  of  his  composition.     The  materialH  which  he 
used  were  all  penectly  well  known,  and  the  use  of 
them  was  open  to  every  one.    But  the  merit  of 
the  invention  consisted  in  this,  that  he  combined 
them  in  such  a  way  as  to  make  them  practically 
useful  in  destroying  the  vermin  in  the  fleece. 
This  was  not  an  invention  of  a  process  of  manufac- 
ture.    It  was  not  a  patent  for  a  method  or  mode 
of  doinf  a  thing,  and  just  as  little  was  it  a  patent 
for  a  mseovery,  if  that  were,  in  any  proper  sense, 
the  subject-matter  of  a  patent.     No  doubt  there 
was  a  discovery  lying  at  the  foundation  of  t^ 
patent,  because  the  patentee  discerned  that  this 
oil  was  a  substance  capable  of  being  used  in  a 
certain  way,  and  on  that  discovery  he  based  his 
invention ;  but  the  discovery  was  not  the  inven- 
tion ;  the  invention  was  the  composition  of  these 
materials,  the  oil,  the  alkali,  and  the  soapy  sub- 
stance to  produce  a  dip  or  paste  with  wnich  to 
wash  the  sheep  and  remove  the  vermin.    Advert- 
ing to  the  defender's  evidence,  his  Lordship  said 
it  was  evident  he  wanted  to  make  a  dip  as  good  as 
the  pursuer's,  without  coming  within  the  letter  of 
his  patent,  and  that  was  perfectly  legitimate.     A 
patentee  enjoyed  a  monopoly,  and  every  person 
was  entitled  to  act  outwitn  the  line  of  that  mono- 
poly, and  the  monopoly,  or,  in  other  words,  the 
patent,  was  not  to  oe  stretched  beyond  its  true 
construction.     But,  on  the  other  hand,  it  was  also 
true  in  point  of  law  that  the  patentee  was  entitled 
to  claim  for  his  specification  a  fair  and  reasonable 
construction.      M'Dougall's   composition   was   a 
highly  valuable  and  useful  thing  to  the  sheep- 
farmers  of  the  country;  but  although  he  was 
entitled  to  be  protected  in  the  maaulftcture  and 
sale  of  that  particular  composition,  everybody  was 
just  as  weU  entitled  to  make  a  better  one,  or  as 
good,  provided  he  did  not  come  within  the  de- 
scription of  his  oompoaition  for  which  he  had  ob- 
tained a  patent.    The  Question  was  one  attended 
with  a  great  deal  of  difficulty,  but  it  was  one 
peculiarly  within  the  province  of  the  jury. 

Mr  GiASK,  for  the  defender,  asked  the  Court  to 
direct  the  junr  that,  aooordinff  to  the  true  con- 
struction of  tne  patent,  no  oil  of  a  less  specific 
gravity  than  water  was  comprehended  withm  the 
specification,  and  that  if  the  tar  oil  used  by  the 
defender  was  prior  to  the  date  of  the  patent  com- 
mercially known  and  used,  and  was  of  a  higher 
specific  gravity  than  water,  the  pursuer  was  not 
entitled  to  a  verdict  under  either  issue. 

EKs  LoBDSHip  declined  to  give  these  directions, 
remarking  that  the  effect  would  be  to  take  the 
case  out  of  tiie  luuids  of  the  juiy.  Had  there  been 
any  difference  as  to  the  effect  of  the  light  oil  and 
of  the  heavy  oil  in  the  process,  that  would  have 
been  brought  out  in  the  evidence.  The  reason  for 
using  theheavy  oil  appeared  to  be  that  the  heavy 
oil  used  by  the  pursuer  was  of  lower  commercial 
value.  It  was  for  the  jury  to  say  whether  the 
^tentee  had  so  expressed  himself  as  to  limit  him- 
self exdusively  to  the  heavy  or  cheap  oil,  or 
whether  he  meant  in  his  'description  to  suggest 
that  the  heavier  oil  might  be  used  as  equally  effi- 
cacious with  the  lighter  oil. 
'     The  jury,  after  being  enclosed  for  three  hours, 


brought  in  a  verdict  for  the  pursuer  by  a  majoxity 
of  nine  to  three. 

Counsel  for  Pursuer — ^Mr  Yonne,  Mr  Mac- 
kenzie, and  Mr  Balfour.  Agents — Macnanghton 
&  Finlay,  W.S. 

Counsel  for  Defender— Mr  Clark,  Mr  Watson, 
and  Mr  R.  V.  Campbeli  Agent  — Andrew 
Webster,  S.S.O. 

Thursday,  April  11. 

JENKINS  AND  OTHEJRS  V.  MUBBAT 
{ante^  vol.  ii.  p.  190). 
Road — Right  of  Way.     Verdict  for  defender  in 
absence. 
In  this  case  the  pursuers  were  W.  Jenkins,  Jan., 
salesman,  Stirling,  and  a  number  of  tradesmen 
resident    in  Stirling,   and    in  villages    adjoinins 
Stirling ;  and  the  defender  was  lieutenant-Colonel 
John  Murray,  of  Touchadam  and  Pohnaise,  in  the 
county  of  Stirling.     The  question  in  dispute  re- 
lated to  the  ri^ht  of  the  public  to  use  a  road, 
called  the  Bearside  Road,  through  the  lands  of  the 
defender,  in  the  vicinity  of  Stirling ;  and  the  issue 
sent  to  the  jury  was  as  follows  : — 
"  Whether,  for  forty  years  and  upwards,  or  for 
time  immemorial  prior  to  1864,  there  existed 
a  public  right  of  wav  for  foot  passengers  from 
a  point  on  the  puDHc  turnpike  or  statute- 
labour  road  leading  &om  Stirling  to  Glasgow, 
marked  C  on  the  copy  Ordnance  Survey  Ma{s 
No  4  of  process,  through  the  defender's  lands, 
as  delineated  by  a  line  coloured  green  on  the 
said  map,  to  another  point  man:ed  D  on  the 
said  map,  also  situated  on  the  said  public 
turnpike  or  statute-labour  road,  and  near  to 
the  Murrav's  Hall  Limeworks  f' 
The  case  had  already  been  tried,  when  a  verdict 
was  found  for  the  pursuers.      The  verdict  was, 
however,  set  aside,  as  contrary  to  evidence,  and  a 
new  trial  was  appointed. 

There  was  no  appearance  for  the  pursuers  on 
this  occasion ;  and  when  the  special  jury  was  em- 
panelled. 

The  liOKD  Pbesipskt  said  that,  as  the  pursuers 
had  not  appeared,  the  duty  of  the  jury  was  a  short 
and  simple  one — ^to  return  a  verdict  for  the  de- 
fender. 

A  verdict  was  accordingly  returned  for  the  de- 
fender. 

Counsel  for  Defender— Mr  Gifford  and  Mr  John- 
ston.   Agents— Bussell  &  Nicolson,  C.S. 


Thursday,  April  11. 

MOES,  MOLIEKB,  AND  TROMP,  V.  LEITH  AND 

AMSTERDAM  STEAM  SHIPPING  00. 
RepaTatwTtr—Brea^ch  of  Contract — Bill  of  Lading. 
Verdict  for  pursuers  under  reservation  of  a 
question  of  law. 
In  this  case,  the  pursuers  were  Messrs  Moe^ 
Moliere,  &  Tromp,  of  Amsterdam,  merchants ;  and 
the  defenders  were  the  Leith  and  Amsterdam 
Shipping  Company,    Leith,    and   the   r^tered 
owners  of  the  screw  steamship  Ivanhoe,  of  Leith, 
and  partners  of  the  said  oompany.    The  issue  was 
as  follows : — 

*<  Whether,  on  or  about  15th  December  1865,  the 
pursuers  shipped  at  Amsterdam,  on  board  the 
defenders'  steam  vessel  Ivanhoe,  a  quantity  of 
sugar  in  good  order  and  condition,  to  be  con- 
veyed in  terms  of  the  bill  of  lading  contained 
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hi  ihe  8chedal«  annexed  thereto ;  and  whether 
the  dafendara^  in  breach  of  the  contraot  be- 
tween the  partiee,  failed  to  deliver  the  said 
■agar  in  like  good  order  and  condition,  at  the 
port  of  Leith—- to  the  lose,  injury,  and  damage 
of  the  poraaera  ?" 
Damagea  were  laid  at  £100  sterling. 
The  adiednle  referred  to  in  the  issue  oontaining 
the  bill  of  lading  showed  that  6453  loaves  of  re- 
fined sugar  had  been  shipped  '*  in  good  order  and 
well-oonditioned,"  and  stated  that  the  goods  were 
"  to  be  delivered  in  the  like  good  order  and  con- 
dition at  the  port  of  Glasgow,  the  responsibility  of 
the  ship  to  terminate  at  Leith,"  and  the  owners 
not  to  be  liable  for  any  consequenees  arising  from 
all  "  acddenta,  loea,  and  damage  whataoever  from 
other  goods,  by  leakage,  contaot,  or  otherwiM, 
from  mar.hJTiiny,  boilers,  and  steam  and  steam 
navigation,  or  from  perils  of  the  seas  and  rivers, 
or  from  any  act,  neglect,  or  fault  whatsoever  of 
the  pilot,  master,  or  mariners  in  navigatiujg  the 
ship,  or  from  materials  or  labourers  in  loading  or 
discharging  the  jroods,"  or  for  any  consequence 
of  such  causes.     The  bill  of  lading  also  contained 
this  clause,   *'  weights,  contents,  measure,  quan- 
tity, and  value  unknown,  and  not  answerable  for 
damage,  leakage,  lighterage,  breakage,"  ftc. 

The  Lo&D  Prbsidcnt,  in  chai^gin^  the  jury,  aaid 
it  had  been  arranged  that  the  question  of  law  with 
regard  to  the  effect  of  the  special  clauses  in  the  bill 
of  lading  ehonld  be  left  to  the  Court ;  but  the 
iary's  finding  waa  re(|uired  on  these  questions  of 
uctp-lst,  ^^ther,  it  beinf  admitted  that  the 
£oods  were  shipped  in  ffooa  order  from  Amster- 
oam,  they  arrived  in  good  order  at  Leith  ?  2d,  If 
not  in  good  order,  what  waa  the  cause  of  the 
damage,  ?  and,  3d,  What  was  the  amount  of 
damage,  if  any? 

The  jury  found  a  spedal  verdict,  answering  the 
let  question  in  the  negative ;  and  saying  that  the 
sogar  had  been  damaged  by  breakage  ;  ^t  there 
was  not  evidenoe  to  enable  them  to  determine  the 
cause  of  the  damage ;  assessing  the  same  at  £55, 
and  leaving  it  to  the  Court  to  say  whether  the  de- 
fenders are  liable  under  the  terms  of  the  bill  of 
Isding  for  a  breach  of  contract. 

Counsel  for  Pursuers — ^Mr  A.  Moncrieff  and  Mr 
Lancaster.    Agents^Wilson,  Bum,  &  Qloag,  W.S. 
Cdnnsel  for  Defenders  — Mr  Gifford  and  Mr 
MacLean.    Agent— P.  8.  Beveridge,  8.S.C. 


Friday^ — Mondenf,  April  12 — 15. 

M*ABTHTJB  V.  GLASGOW  AND  LONDONDEBBT 
STEAM  PACKET  COMPANT. 

StparaUoi^---€vlpc^Coamon  of  Ships.  Verdict 
for  pursuer. 

In  this  case  the  pursuer  was  James  M 'Arthur, 
merchant,  formerly  of  Liveipool,  now  of  Glasgow. 
Kgistered  owner  of  the  schooner  Topaz ;  and 
the  defenders  were  the  Glasgow  and  Londonderry 
Steam  Packet  Company,  and  the  trustees  of  the 
property  of  that  oompany,  registered  owners  of 
the  steamship  Rose,  of  Glasgow. 

The  schooner  Topaz,  of  Glasgow,  arrived  off 
Greenock  from  Liverpool  on  the  lOth  February 
IM ;  and  the  steamer  Rose,  on  leaving  Greenock 
for  Ixmdonderry,  came  into  collision  with  the 
Topaz,  and  damaged  that  vessel  The  pursuer 
nued  this  action  for  £197,  19s.  6d.,  as  the 
•BMMUit  of  the  damage  done  to  ^e  Topaz,  al- 
jging  that  the  coUision  was  caused  entirely  by 
the  culpable  neglect,  recklessness,  and  unskilful- 

VOL.  III. 


ness  of  the  defenders,  or  of  those  on  board  the 
Rose,  for  whom  the  defenders  were  responsible. 
The  defenders  denied  their  liability,  allegmg  that 
the  collision  was  occasioned  by  the  neglect  and  un- 
skilfulness  of  the  pursuer,  or  of  those  on  board  the 
Topaz,  for  whom  he  was  responsible. 
The  issue  was  as  follows  :— 
"It  being  admitted  that  the  pursuer  is  regis- 
tered owner  of  the  schooner  called  the  Topaz,  of 
Glasffow,  and  that  the  defenders  are  the  res- 
tored owners  of  the  paddle-steamer  Rose,  of  Ghts- 
gow: 

"  Whether,  on  or  about  the  10th  dav  of  February 

1866,  near  to  the  buoy  situated  off  the  west 

quay  of   Greenock,  the   defenders'  steamer 

Rose,   through  the  fault  of  the  defenders, 

oame    into    oollision    with    the    pursuer's 

schooner  Topaz,  whereby  the  Topaz  was  in- 

jured-4o  the  loss,  injury,  and  damage  of  the 

pursuer  ?" 

Damages  claimed,  £197,  19b.  5d.,  with  interest 

thereon  at  the  rate  of  5  per  centum,  from  lOUi 

Februai^  1866,  until  payment. 

The  jury  returned  a  verdict  for  the  pursuer, 
with  diunages  as  claimed. 

Counsel  for  Pursuer— Mr  A.  Moncrieff  and  Mr 
Gloag.     Agents— WilBon,  Bum,  A  Gloaff,  W.S. 

Counsel   for   Defenders— Mr  GiSbra  and  Mr 
Lancaster.    Agent— John  Roes,  S.S.G. 


(Before  Lord  Baroaple.) 
Monday — Tuesday^  April  8 — 9. 

TOTING  AND  CO.  v.  GILLESPIE. 

Ehnplowneni^^Bestrng-Otring-^DefenM  that  Work 
UtUradesmanlihe,  Verdict  for  pursuers. 
In  this  case  Messrs  W.  D.  Young  &  Co.,  manu- 
facturers of  iron  and  wire  fences,  d£.,  Edinbunrh, 
are  pursuers,  and  Mr  Wm.  H.  Gillespie  of  l^r- 
banehill,  is  defender. 

The  issues  were  as  follows  r^ 
<*  Whether,  at  various  times,  betwixt  16th  April 
1861  and  1st  July  1864,  the  pursuers,  on  the 
employment  of  the  defender,  made  the  fur- 
nisnings  and  performed  the  work  specified  in 
the  five  aooonnts,  Noa.  6,  7,  8,  9,  and  10  of 

Srocess,  or  any  part  thereof ;  and  whether 
bie  defender  is  indebted  and  resting-owing  to 
the  pursuers  the  sum  of  £142,  9s.  7d.,  being 
the  amount  of  said  five  acoounts  after  deduct- 
ing £140  paid  to  account  thereof,  and  the  sum 
of  £13,  18s.  3d,  being  the  interest  due  thereon 
on  dlst  December  1865,  or  any  part  of  said 
sums,  with  interest  on  £142,  9s.  7d.  trorn  said 
31st  December  1865  r 
Ob, 
"I.  Whether  the  pursuers  failed  to  completely 
make  and  fit  up  the  conservatory,  specified  in 
the  account  No.  7  of  process,  in  a  workman- 
like manner  T 
"2.  Whether,  in  consequence  of  the  operations, 
and  through  the  fault  of  the  pursuers,  in  con- 
nection with  the  said  conservatory,  the  de- 
fender has  suffered  loss,  injury,  and  damage 
to  the  extent  of  £70,  or  part  thereof  f 
The  onlyouestion  submitted  to  the  jury  under 
the  pursuers^  issue  had  reference  to  one  item  of 
the  account.  No.  7  of  process,  which  was  a  charge 
of  £70  for  an  iron  conservatory  erected  for  the 
defender  at  a  villa  in  Stirling,  and  the  interest 
due  thereon.     The  rest  of  the  pursuers'  claim  had 
been   admitted  and  paid  after  the  issues  were 
adjusted.     The  pursuers  did  not  dispute  their  Ua- 
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bility  to  pay  the  defender  for  certain  damage 
whidi  had  been  caused  to  him  in  oonoeqiienoe  of 
some  of  the  stones  of  the  boildiiw  havii^been 
broken  by  one  of  their  workmen  while  fittiqg  np 
the  conservatory.  The  expense  of  replacing  the 
broken  stones  was  estimated  by  the  witnesses  at 
sums  varying  from  £A  to  £12. 

The  case  of  the  defender  was  that  the  conserva- 
tory was  so  nusconstmcted  as  to  be  nselees,  and 
that  the  work  was  done  in  so  anworkmanlike  a 
manner  that  the  defender  was  not  boond  to  take 
it  off  the  porBoers*  hands. 

The  jmy  retnmed  a  verdict  on  the  first  issne 
for  the  piirsaer  for  £70,  «id  £7,  being  interest  till 
Blst  December  1866,  and  for  interest  on  £70  since 
that  date.  They  fonnd  for  the  pursuers  on  the 
first  coonter-issue^  and  on  the  second  for  the  de- 
fender, for  £12. 

Ck>nnsel  for  Ptirsners — Vtt  Oifford  and  Mr 
Bnmet.    Agents — ^Macnan^^ton  &  Finlay,  W.S. 

Oonnsel  for  Defender-^r  Pattison  and  Mr 
Asher.    Agent— Henry  Bochan,  S.S.C. 


Thursdcy-^Fridc^^  April  11 — 12. 

BOBEBTSON  V.  SWAN  AND  SONS. 

Bu^ng-Ounng — Agreemeni-'ConeeaimerU  ^RepeH- 
iion.  Verdict  for  pnxsaer. 
In  this  case  Thomas  Bobertson,  fiesher  in  Ar- 
drossan,  was  parsner;  and  John  Swan  A  Sons, 
cattle  salesmen  in  Edinborgh^  were  defenders. 
The  issne  was — 

"  Whether,  on  or  about  17th  August  1864^  the  de- 
fenders sold  to  the  pursuer  eight  bullocks, 
upon  an  agreement  that  they  were  to  be  de- 
livered and  paid  for  on  28th  August  1866,  and 
to  be  kept  l^  the  defenders  in  the  meantime 
at  their  own  risk ;  whether,  while  the  said 
bnUocks  were  being  so  kept  by  the  defenders, 
they  became  infected  with  the  cattle  plafue, 
or  other  serious  disease,  whereof  one  of  them 
died  while  still  in  the  defenders*  custody  and 
at  their  risk ;  whether  on  said  28th  August 
the  defenders,  in  the  knowlege  of  the  said 
facts,  concealed  the  same  from  the  pursuer, 
and  applied  for  and  received  from  nun  pay- 
ment of  the  sum  of  £100  sterling  as  the  price, 
or  part  of  the  price,  of  the  said  ei^t  bullocks ; 
ana  whether  tne  defenders  are  mdebted  and 
resting-owing  to  the  pursuer  the  said  sum  of 
£100,  or  any  part  thereof,  with  interest  from 
28th  August  1866  r 
The  evidence  led  for  the  parties  was  of  the  most 
contradictory  character,  more  particularly  in  re- 
l^ard  to  tilie  terms  of  the  bargain  referred  to  in  the 
issue. 

Lord  Bargapls,  in  chai^^pmg  the  jury,  said  that 
this  was  peculiarly  a  question  of  creditelity,  which 
it  was  for  the  jury  to  solves  The  evidence  was  in 
entire  conflict.  So  far  they  would  be  assisted  in 
their  duty  by  the  probabilities  of  the  case.  Iliey 
would  have  to  consider  how  far  it  was  probable 
that  the  defenders  would  depart  from  the  law  and 
custom  of  trade  and  make  an  express  baigain  with 
the  pursuer  to  take  the  risk  upon  themselves  of 
cattle,  which  they  had  sold  to  him  at  a  cheap  price 
in  order  to  get  them  off  their  hands.  They  could 
not,  however,  decide  on  mere  probability,  but 
must  look  closely  into  the  evidence,  and  see 
whether  upon  the  one  side  or  upon  the  other  reli- 
ance  could  be  placed.  If  they  found  that  there 
was  no  agreement  on  the  part  of  the  defenders,  or 
one  or  other  of  them,  to  keep  the  cattle  at  l^eir 


risk,  they  would  not  require  to  look  fnitiier  into 
the  casei  I^  however,  tnerv  were  of  opinin  that 
the  pursuer  had  proinBd  toat  pointy  tney  would 
then  have  to  consider  whether  any  of  the  snimali, 
while  at  the  defenders'  risk,  became  infected  with 
the  plague^  and  whether  they  had  ooncealed  that 
fact  trom  the  pnrsoer,  and  had  taken  advantage  of 
his  ignorance  of  that  fact  to  get  payment  of  this 
sum  of  £100.  Tb»  pursuer  must  sati^  them 
upon  all  the  three  qnestions  involved  in  the  isne 
— ^namdy,  the  agreement,  the  breakiiig  out  ol  the 
plaffue^  and  the  concealment— before  they  oomld 
find  for  him  under  the  issue. 

The  jury  fonnd  for  the  pnrsner,  and  that  tiie 
defenders  were  resting-owing  to  him  £100,  with 
interest  since  28th  August  18(36. 

Counsel  for  Pnrsner  —  Mr  Watson  and  Mr 
Bnmet.    Agent-^ohn  Thomson,  S.S.O. 

Counsel  for  Defendera— Mr  Clark  and  Mr  Mae- 
donald.    Agents-— Home,  Home,  ft  LyeU,  W.S. 


Friday — Monday^  April  12 — 15. 

OOBDON  V.  SCOTTISH  NOBTH-EASTEEN 
BAILWAT  00.  AND  MITCHELL. 
Beparationr-^vlpa^LiahiUiy  ofRaOway  Coi^- 
tor.    Claim  for  damaged  against  a  railvsy 
company  and  a  railway  contractor.    Verdict 
for  pursuer  against  the  contractor  <»ly. 
In  this  case  the  pursuer  was  Gordon  Ettenhank 
Gordon,  of  Mosstown,  residing  in  Aberdeen ;  and 
the  defenders  were  &e  Scottish  North-Esstem 
Railway  Company  and  Adam  Mitchell,  oontrAC- 
tor,  Aberdeen. 

The  pursuer  was  in  the  employment  of  Mean 
Pirie  a  Co.,  paper  manufacturers,  at  UsioD 
Works,  Aberdeen ;  and  on  7th  December  1866, 
while  on  his  way  from  the  said  works,  about  seven 
o'clock  in  the  evening,  he  fell  among  some  laive 
stones  which  were  tying  on  a  temporary  rose, 
leading  from  the  works  to  Lower  Dee  Street,  and 
fractujred  the  lid  of  his  knea  This  temporary 
roadway  was  rendered  necessazy  by  the  operatioiis 
of  the  Scottish  North-Eastem  Railway  Comwny 
in  the  construction  of  the  Denbnrn  Valley  Rail- 
way, and  was  the  only  access  to  Messrs  Firie^s 
works.  It  was  contended,  on  the  part  of  the 
pursuer,  that  the  defenders— the  railway  oom- 
pany,  or  Mr  Mitchell,  their  contractor— were 
bound  to  take  care  that  the  said  access  was  made 
safe  for  persons  passing ;  that  they  had  failed 
to  do  so,  and  therefore  were  liable  in  dama^ 
The  railway  company  refused  to  admit  liabihty, 
on  the  ground  that  the  road  was  used,  under  an 
arrangement  entered  into  with  the  Messrs  Pine, 
solely  for  the  purposes  of  the  defender  Mitchell, 
and  that  they  had  no  control  over  it.  The  de- 
fender Mitchell,  on  the  other  hand,  maintained 
that  he  constructed  the  road  in  terms  of  the 
instructions  of  the  railway  company's  vaffaee^ 
and  that  it  had  been  approved  oi  by  them.  There 
werethreeissuessentto  the  jury.  Thefirstwaa— 
"Whether,  on  or  about  the  7th  day  of  Deeemher 
1865,  at  or  near  the  Union  Paper  Works, 
Aberdeen,  the  pursuer  fell  over  or  among  cer- 
tain stones  or  other  materials  placed  at  otjof» 
the  said  works,  and  was  thereby  injared 
through  the  joint  fuilt  of  the  defenders— to 
his  loss,  injury,  and  damage  ? 
"  Damages  claimed,  £600." 

The  second  and  third  issues  put  the  same  ques- 
tion in  reffard  to  each  of  the  delenders  separateiyj 
Lord  Sargaple,  in  dunging  the  jury,  directed 
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them  that  if  the  ponraer  was  injured  by  coming  in 
contact  in  the  diurk  with  stonea  which  had  been 
improperly  left  lying  by  the  defender  Mitchell,  or 
thoae  for  whom  he  waa  reeponaible,  npon  the 
aooeaa  to  and  from  the  worka  in  which  the  porsner 
waa  employed^  the  defender  Mitchell  waa  the 
party  reeponaible  for  the  injury,  and  he  waa 
not  freed  from  reaponaibility  by  the  faot  that  the 
■tooea  were  laid  down  by  him  in  the  eoorae  of 
executing  the  contract  for  the  railway  worka 
which  he  had  contracted  with  the  other  defendera 
to  execute  for  them ;  and  further,  that  the 
defendara,  the  Scottiah  North-Eaatem  Railway 
Company,  were  not  reeponaible  for  the  injoiy 
canaed  to  the  pnraner  l^the  aaid  atonee  being 
ao  laid  down  by  the  defender  Mitchell  in  oourae  M 
executing  the  aaid  contract,  nnleaa  it  waa-prored 
that  tiie  aame  waa  done  by  the  inatmotion  or  an- 
thcrity  of  the  laihrwy  company. 

The  jvry  foond  for  the  defendera  on  the  fixtt 
iane  aa  to  joini-liahility ;  for  the  defendera  on 
the  aeocmd  iaaoe  directed  against  the  railway  com- 
pany ;  and  for  the  pnraner  on  the  third  isane^ 
directed  againat  the  contractor,  with  £400  of 
dami^B^ 

Coonael  for  Poraaer— Mr  Mackenzie  and  Mr 
H.  J.  Monereiff.    Agent — ^^Bbeaa  Maobean,  W.S. 

Ckjonael  for  Railw^  Company— Mr  Fraser  and 
Mr  Bimie.    Amit— James  Webater,  S.S.C. 

Connael  for  Mitchell— Mr  Wataon  and  Mr  Aaher. 
Agent-^ohn  Henry,  S.S.C. 


Ttteadc^j  April  16. 

MIJIB  V.  KOBTH  BRITISH  DAILT  HAIL. 
Reparation^ SUmder-^ Newspaper.    Verdict  for 
defendera. 
In  thia  caae  the  pnnmer  waa  George  Walker 
Muir,  reaiding  in  Glasgow,  and  the  defendera  were 
the  proprietors  of  the  North  British  Daily  Mail 
Hie  following  waa  the  iaaoe : — 
'  "  It  being  admitted  that  the  aaid  Charlea  Gnnn 
is  the  printer  and  pabliahe^  and  that  the  other 
defendera  are  prqpnetora,  of  a  newspaper  pab- 
lished  in  Glasgow,  nnder  the  title  of  the  Iforth 
Britiih  Daily  Mail— 

"  Whether  there  were  printed  and  pnbUahed  and 
circalated  by  the  defenders  in  tiie  number  of 
the  said  newspaper  dated  and  published  on 
1st  March  1866,  tiie  notice  or  paragraph  con- 
tained in  Sdiedule  A,  hereunto  annexed? 
And  in  the  number  <rf  the  aaid  newspaper 
dated  and  published  on  the  5th  of  March 
1866,  the  letter  ai^ied  *  The  Beporter/  and 
the  notice  or  paragraph  Mpended  thereto, 
which,  along  with  a  letter  by  the  pursuer  to 
the  editor  S  the  aaid  newspaper,  are  printed 
in  the  Schedule  B,  hereunto  annexed!  And 
whether  the  aaid  letter,  signed  'The  Re- 
porter,' and  the  said  notices  or  panufraphs  are 
of  and  conceniing  the  pursuer,  and  falsely  and 
calumniously  represent  that  the  pursuer  com- 
municated to  the  defenders'  employie,  for  the 
purpose  of  publication  in  their  newspaper, 
atatementa  m  every  essential  particular  at 
Tarianoe  with  faot;  that  he  waa  a  nerson 
whose  word  was  not  to  be  believed ;  ana  that 
any  statements  he  might  make  were  unworthy 
of  credit,  and  unfit  for  publication  in  a  news- 
paper— to  the  lose,  injury,  and  damage  of  the 
pnzanerf 
'*  Damagea  laid  at  £1000." 
The  schedules  were  as  follow : —  ' 


SCHKDULS  A. 
RaXlway  Neffotiations. 
We  regret  to  find  that  statements  in  regard  to 
the  position  of  the  Union  Railway  appeared,  under 
the  above  heading,  in  our  paper  of  Tuesday  last, 
which,  we  are  now  informed,  are  almost  in  ^^^ 
essential  particular  at  variance  with  fact.     We 
think  it  r^ht  to  state  that  the  paragraph  in  ques- 
tion was  £»wn  up  from  information  vouched  for 
by  Mr  G.  W.  Muir,  and  was  inadvertently  allowed 
to  appear  without  proper  authentication.     It  is 
due  to  ourselves  ana  others  to  add  that  the  source 
of  the  various  intimations  on  the  subject,  which 
have  appeared  in  our  columns  from  time  to  time, 
has  been  altogether  different.     In  reference  to 
Bailie  Brown,  whose  name  was  mixed  np  in  the 
statement,  it  is  but  fair  to  state,  aa  we  have  the 
best  authority  for  doing,  that  no  arrangement 
whatever  for  the  purchase  of  his  property  waa 
made  during  the  progress  through  jParliament  of 
the  City  Umon  RaUway  Bill,  and  that  the  first  ne- 
gotiations in  the  matter  took  place  not  a  month  ago. 
SohxdulbB. 
Mr  Muir  and  the  Railway  Negotiaticne. 
To  the  Editor  of  the  North  Britieh  Daily  MaXL 
Sir, — ^The  unjustifiable  publication  of  my  name 
in  a  paragraphin  the  MaU  of  Thursday  renders  it 
necessary  that  I  ahould  give  the  plainest  possible 
contradiction  to  the  statement  tmtt  I  vouched  for 
the  accuracy  of  the  paragraph  referred  to.    I  did 

Your  mention  of  Bailie  Brown's  name  in  connec- 
tion with  the  proceedings  in  London  was  as  un- 
justifiable as  tne  publication  of  mine.  What  I 
told  your  reporter  I  could  vouch  for  was  a  state  of 
matters  A"»fc»iig  six  weeks  ago,  and  certain  occur- 
rences which  happened  twenty  years  since  in  con- 
nection with  the  purchase  of  the  Old  Town's  Hos- 
pital, and  the  construction  of  a  high-level  station 
at  Buchanan  Street  b^  the  Caledonian  Railway 
Company— matters  which  are  not  even  alluded  to 
in  the  paragra]^  written  by  your  reporter.--I  am, 
Ao.,  G.  W.  MuiiL 

London,  March  3,  1866. 
To  the  Editor  of  the  North  Britieh  DaUy  MaiL 
Sir,— In  reference  to  Mr  Muir's  letter,  I  have 
only  to  say,  that  although  he  did  not  see  the 
paragraph — ^itwas  never  stated  that  he  did— he 
undoubtedly  vouched  for  the  infoimation  on  which 
it  waa  written.  That  information  I  took  down  in 
shorthand,  word  for  word,  from  his  own  lips ;  and 
on  its  completion  he  repeated  hia  assurance  that 
it  was  per&otly  accurate.  "  Tou  may  rely,"  said 
he,  on  leaving,  ••i^»  what  I  tell  ytm,  for  Pm  well 

S>  tfi  theee  matierar  I  abstamed  from  giving  Mr 
uir's  further  information  as  to  the  abandonment 
of  a  high-level  station  in  Buchanan  Street  by  the 
Caled^an  Railway  Company  many  years  aero  as 
being  irrelevant ;  and  the  only  addition  made  to 
hia  other  words  in  transcribing  them  for  publica- 
tion, was  the  qualifying  phrase,  "  we  understand." 
—I  am,  &c.,  Th«  Rkpobtmb. 

[We  need  hardly  say  whi<^  of  the  two  versiona 
of  the  above  sto^  we  believe  the  true  one,  and 
have  only  again  to  Mpologise  to  our  readers  for  the 
inadvertence  by  which  any  statement  emanating 
from  such  a  quarter  found  admisaion  into  our 
columns.— JB».  NB.D,M.) 

The  jury  found  for  the  defenders. 

Counsel  for  Pursuer—  Dean  of  Faculty,  Mr 
Scott,  and  Mr  Hall.  Agents— D.  Crawford  and 
J.  Y.  Guthrie,  S.S.C.  ^    ^       .„   ^ 

Counsel  for  Defenders— Mr  Gifford  and  Mr  W. 
M.  Thomson.     Agent— John  Ross,  S.S.C. 
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TuescUtt^ — Thursday^  April  2—4. 

second"^vision. 

(Before  (he  Lord  Jiutioe-Clerk«) 
MILNE  V.  BAUOHOPB. 
Separation — Slander.    Verdict  for  ptinmer. 
In  this  case  Eliza  Milne,  teacher,  was  pursuer, 
and  John  Bauchope,  teacher,  was  defender,     llie 
following  issue  was  submitted  for  the  pursuer  : — 
'*  It  beinff  admitted  that  the  pursuer  is  a  certi- 
ficated teacher,  and  was  infant  schoolmistress  of 
St    Mary's    Sessional   School,   Edinburgh,    from 
October  1861  to  July  1865,  and  that  the  defender 
was,  during  said  period,  and  still  is,  a  master  in 
said  school : 

**  Whether,  on  or  about  the  10th  dav  of  January 
1865,  the  defender  did  write  and  transmit,  or 
cause  to  be  written  and  transmitted,  to  the 
Bey.  Dr  Qrant,  minister  of  the  parish  of  St 
Mary's,  Edinburgh,  a  letter  in  the  terms  con- 
tained in  the  schedule.  And  whether,  in  said 
letter,  the  defender  did  falsely  and  calumni- 
ously  say  of  and  concerning  the  pursuer  that 
she  had  told  falsehoods—^  her  loss,  injury, 
and  damage  ? 
*«  Damages,  £500." 

l*he  letter  in  question  charged  the  pursuer 
with  misrepresentations  of  fact  regarding  some 
of  the  pupU  teachers,  <tf  conduct  in  many  respects 
subversire  of  discipline,  and  concluded  by  say- 
ing :— 

"  She  questions  some  of  the  scholars  about  me 
in  a  way  she  otight  not  to  do.  She  has  sp<^en 
insolently  and  ntlsel^  to  me,  and  about  me,  in 
presence  of  the  pupd  teachers  and  others.  In 
many  instances  she  has  shown  little  or  no  interest 
in  school,  and  she  seems  to  be  actuated  by  a  spirit 
of  petty  annoyance.  She  has  sometimes  told 
direct  falsehoods,  occasionally  to  ike  knowledge 
of  the  pupil  teachers.  Her  conduct  in  ignoring 
my  position,  and  the  daily  system  of  pett^  annoy- 
ance which  she  pursues,  makes  me  desirous  of 
having  this  state  of  matters  remedied  as  soon  as 
pos^Se.'* 

The  following  ooimter-issue  was  submitted  for 
the  d^ender : — 

**  Whether  the  statements  in  the  said  letter,  to 
the  effect  that  the  porsaer  had  told  falsehoods, 
are  true?" 
The  jury,  by  a  majority  of  9  to  3  found  that 
although  by  the  letters  and  documents  before  the 
Court  the  defender  is  regarded  as  head  master, 
there  is  no  evidence  to  show  that  he  was  ^>- 
pointed  to  suoh  an  office,  and  the  jury  do  not 
recognise  him  as  such ;  also  by  the  same  majo- 
rity they  found  for  the  pursuer,  and  assessed  the 
damages  at  £10. 

Counsel  for  Pursuer — ^Mr  Eraser,  Mr  W.  A. 
Brown,  and  Mr  Kerr.  A«ent— James  Bruoe. 
W.S. 

Counsri  for  Defender — Mr  Watson  and  Mr 
Gloag.    Agent— Andrew  Scott,  W.S. 


HOUSE  OF  LOESS. 

Monday — Tueadayy  April  1 — 2. 

DUNLOP  V.  JOHNSTON. 
(In  Court  of  Session,  8  Macp.  758. ) 
Hwhand    and  W^fe-^  Post-nnpHal    SeUlement^ 
Bankruptcy  o/Htuband.    HM  (aff.  C.  of  S.) 


that  a  post-nuptial  proyiaion  by  a  husband  in 
favour  of  his  wife  and  children,  to  take  effect 
during  the  subsistence  of  the  marriage,  was 
ineffectual  in  a  qnesti<»i  with  creditors  under 
his  sequestration. 

This  was  an  appeal  from  the  Second  Division  of 
the  Court  of  Session.  An  action  of  declarator  and 
reduction  had  been  raised  by  the  respondent,  as 
tmsteee  on  the  sequestrated  estate  of  p^orp 
Moore  Dunlop,  aoainst  the  bankrupt  and  his  win^ 
the  i>resent  appeUant,  and  the  trustees  under  her 
marriace-contract.  The  condescendence  set  forth 
that  the  appellant,  at  the  age  of  nineteen,  was 
married  to  George  Moore  Dunlop  in  1860.  No 
ante-nuptial  marriage-contract  was  executed.  In 
1861,  her  husband  commenced  business  in  Glamw 
as  an  oil  merchant  and  drjrsalter,  in  partnership 
with  James  Anderson  Mackintosh,  under  the  firm 
of  Mackintosh,  Dunlop,  &  Co.  In  1862,  the  fiim 
was  dissolved  by  mutual  consent,  beins  then  in- 
debted to  the  amount  of  about  £4000.  Li  Novem- 
ber 1862,  Dunlop  commenced  business  on  his  own 
account,  and  so  continued  till  his  estate  was  seques- 
trated on  6th  Auffust  1863,  and  Mr  Johnston  was 
elected  trustee.  On  29th  March  1861,  Dunlop  and 
his  wife  executed  a  poet-nuptial  contract,  whereby 
the  husband  bound  himself  to  pay,  for  behoof  of 
his  wife,  £5000  to  certain  marriage  trustees,  di- 
recting the  trustees  to  pay  the  inocmie  to  the  wife 
during  her  life  for  her  aliment  and  that  of  her 
family,  such  income  being  declared  alimentary, 
and  not  affectable  by  her  deeds  or  debts,  or  by 
creditors  of  the  husoand.  In  the  event  of  her 
death,  the  trustees  were  to  hold  half  of  the  capital 
—namely,  £2500— for  the  benefit  of  the  children, 
and  to  pay  the  other  half  to  the  husband.  When 
the  husband  executed  this  deed,  he  was  a  minor. 
On  25th  December  1862,  Dunlop  and  his  wife 
executed  a  supplementary  contract,  conveying  to 
trustees  certam  securities  in  implement  of  the 
obligation  in  the  mairiaffe-contract,  and  vaiying 
the  destination  of  the  £5000.  The  trustees  ob- 
tained payment  from  Dunlop  of  the  sum  of  £5000, 
and  became  yested  in  the  securities.  It  was 
alleged  tiiat  the  post-nuptial  contract  was  a 
donatio  inter  virum  et  uxorem,  and  was  revocable 
and  revoked  by  the  sequestration  of  the  husband, 
and  that  the  said  provisions  were  not  a  reasonable 
and  moderate  provision  for  the  wife,  consideriDg 
the  circumstances  of  the  husband. 

The  defenders,  in  their  answers,  set  forth  that 
at  the  time  of  the  marriage  Mr  Dunlop's  fortune 
amounted  to  £10,000,  the  wife  having  no  fortune ; 
that  the  post-nuptial  contract  was  executed  to 
secure  the  wife  against  the  risks  of  the  husband's 
business,  and  was  fair  and  reasonable ;  that  the 
wife,  in  consequence,  renounced  her  lesal  rights ; 
that  the  trustees  were  duly  vested  in  tne  fond  by 
registration  and  intimation;  that  tiie  provisions 
were  not  now  revocable,  and  that  uiey  were 
granted  for  onerous  cause. 

The  Lord  Ordinary  (Barcaple)  found  that  the 
provision  of  the  poet-nuptial  contract,  in  so  &r  m 
it  directed  payment  of  tne  income  to  the  wife  dur- 
ing the  marriage,  was  a  donation  inter  virum  et 
nxorem,  and  was  revocable,  and  was  revoked  by 
the  sequestration.  On  reclaiming-note,  the  Lords 
of  the  Second  Division  adhered. 

Mrs  Duidop  appealed. 

Lord  ADyooATX  (Gordon),  Robiert  Hork,  tnd 
Rupert  Potter,  for  her,  argued  — The  mar- 
riage-contract provision  could  not  be  revoked  by 
the  bankrupt,  or  by  the  trustee  for  his  creditors, 
because  the  bankrupt,  at  the  date  of  his  sequestra- 
tion, was  absolutely  divested  of  the  properly  in 
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qnestiaii.  He  had  divested  hinuelf  in  implement 
of  bis  nstund  and  legal  obligation  to  provide  for 
his  wife  and  cbildrea  during  the  marriage,  as  wcdl 
as  After  its  dissolution,  or  his  deaUi.  The  pro- 
vision iras  farther  onerous,  in  reqpect  that  it  was 
granted  by  the  bankrapt,  and  aco^)|ted  by  the 
i^Mllant,  in  lien  of  her  common-law  rights.  The 
bankrupt  having  deserted  his  wife  and  infant 
child,  this  was  tne  sole  fund  on  which  they  could 
come  to  save  them  from  destitution.  They  relied 
on  the  decision  of  the  House  of  Lords  in  Turn- 
boll's  ease,  followed  by  that  of  Smitton,  and  the 
judffment  of  the  First  Division  of  the  Court  below 
m  Wright  V.  Hariey.  The  provision  for  the 
dtildren  of  the  marriage  could  not  be  controverted. 

Ain>KBS0N,  Q.C.,  Cbables  Soott,  and  Colt, 
for  the  respondent,  were  not  called  on. 

At  advising. 

Lord  Chancillor  (Chelmsford)— >The  trustee 
on  the  sequestrated  estate  of  the  appellant's  hus- 
band brought  this  action  seeking  to  have  it  de- 
clared that  a  provision  in  her  favour,  contained  in 
a  post-nuptial  contract  of  marriage,  whereby  the 
trustees  named  thereiu  were  directed  to  make 
payment  to  her  of  the  sum  of  £5000,  had  been  re- 
voked by  the  sequestration  of  the  estates  of  her 
knsbana-— that  such  a  provision  was  a  donation  by 
Danlop  in  favour  of  his  spouse  made  atatUe  meUrt-' 
monio,  and  beiuf  revocaole  by  the  husband,  was 
therefore  rovocaole  by  the  trustee.  It  will  be 
observed  that  this  action  affects  the  reduction 
of  the  marriage-contract  only  in  so  far  as  it  re- 
^ajnds  the  pa^rment  of  an  annuity  to  the  wife  dur- 
ing the  subsistence  of  the  marnage.  That  is  the 
only  part  impeached,  and  the  only  part  upon 
which  any  question  arises.  The  Lord  Ordinaiy 
and  all  the  learned  Judges  of  the  Second  Division 
thought  that,  although  in  consideration  of  the 
provision  that  was  nuMe  for  her  by  the  marriage 
contract,  the  wife  surrendered  her  right  to  teroe 
and  other  claims,  her  having  done  so  cud  neverthe- 
less not  miike  tins  marnage-contract  onerous. 
This  unanimous  decision  of  the  Court  below  is 
objected  to  by  the  appellant,  in  the  first  place, 
becaoae,  as  she  maintains,  this  contract  was  exe- 
cuted in  dischai^  of  a  natural  obligation.  Now, 
there  is  an  obligation  both  natural  and  legal  on  a 
husband  to  provide  for  his  wife  and  family,  but  he 
is  only  bound  to  provide  for  them  according  to  his 
ability.  There  is  no  obligation  whatever  upon 
him  to  divest  himself  of  nis  propertv.  On  the 
contrary,  it  is  his  duty  to  reserve  to  himself  the 
power  of  dispensing  ms  means  according  to  his 
discretion  as  a  parent.  It  is  next  objected  by  the 
appellant  that  this  contract  is  onerous,  because 
the  wife  thereby  relinquished  her  right  to  the 
teree,  and  those  other  rights  which  would  accrue 
to  her  upon  tiie  death  of  her  husband.  Such  a 
relinquiument  can  furnish  no  consideration  for 
this  contract,  inasmuch  as  those  rights  could  not 
come  into  operation  until  the  husband's  death. 
The  oneroeity  of  the  deed  was,  lastly,  maintained 
upon  the  ground  that  it  contained  a  provirion  for 
the  aliment  and  education  of  the  ^^ranter's  children. 
But  I  agree  with  the  Lord  Ordmary  in  thinking 
that  the  provision  iu  question  was  not  one  in 
favour  of  tne  children  of  the  marriaffe.  The  post- 
nuptial contract  in  question  set  forui  in  its  induc- 
tive clause  tiiat  there  had  not  been  an  ante-nuptial 
one,  and  that  it  was  therefore  proper  and  incum- 
bent on  him  (George  Dunlop)  to  supply  that 
omission,  and  to  make  a  suitable  provision  for  his 
wif  ei  liie  question  being  confined,  my  Lords,  to 
the  validity  of  this  contract,  only  in  so  far  as  it 


Sroyides  for  the  payment  of  an  annuity  to  the  wife 
uring  the  subsistence  of  the  marriage,  I  am  of 
opinion  that  the  counsel  for  the  appellant  has 
failed  to  support  his  propositions,  and  I  therefore 
advise  your  Lordships  to  confirm  the  judgment  of 
the  Court  of  Session. 


Lord  RoHiLLY— I  assent  to  the  opinion  expressed 
hy  my  noble  and  learned  friend  on  the  woolsack, 
^e  principle  of  the  Scotch  law  is  that  all  dona- 
tions between  husband  and  wife  are  revocable. 
To  that  rule  there  are,  however,  two  exceptions. 
The  first  is  when  a  donation  is  made  in  pursuance 
of  a  natural  obligation ;  and  the  second,  when  a 
e<Hisideration  is  provided.  With  regard  to  the 
first,  a  covenant  by  the  husband,  as  in  the  present 
ease,  to  support  his  wife  and  family  during  the 
subsistence  of  the  marriage,  cannot  be  onerous, 
because  the  law  already  enforces  tiiat  obligation 
upon  him  without  regard  to  any  contract ;  but  a 
covenant  that  his  wife  shall  be  paid  so  much  after 
his  death  is  niade  in  pursuance  of  a  natural  and 
legal  obligation,  and  makes  his  contract  onerous, 
since  aft^  his  death  the  law  cannot  be  enforced 

r'nst  him.  Upon  the  ground,  therefore,  that 
is  a  provision  for  the  wife  to  take  effect  dur- 
ing the  subsistence  of  the  marriage,  I  consider 
that  it  does  not  come  within  the  first  exception  I 
have  mentioned.  As  re^rds  the  other  exception 
-^vi2.,  that  there  was  a  consideration  for  this  pro- 
vision made  by  the  husband — I  have  only  to  re- 
mark that  the  rights  which  the  wife  surrendered 
were  those  which  could  only  accrue  by  the  death 
of  her  husband.  I  also  concur  that  the  children 
of  the  marriage  were  not,  according  to  this  con- 
tract, the  object  of  relief.  I  don't  sav  that  had 
the  obligation  of  supporting  the  children  of  the 
marriage  been  thrown  upon  the  wife  by  her  hus- 
band's desertion,  she  mignt  not  have  claimed  to 
rank  as  a  creditor  on  his  estate,  but  with  that 
question  the  contract  has  nothing  to  do. 

Lord  CoLQNSAT — I  concur  with  your  Lordships. 
All  the  learning,  acumen,  and  ability  of  Mr  Horn 
— for  which  qualities  those  who  have  been  accus- 
tomed to  hear  him  know  him  to  be  distinguished 
— ^have  failed  to  establish  the  propositions  of  the 
appellant.  There  is  in  the  law  of  Scotland  a 
clear  distinction  between  ante-nimtial  and  post- 
nuptial contracts  of  marriage.  Inere  is  also  an 
equally  clear  distinction  between  provisions  be- 
tween husband  and  wife  which  are  to  take  effect 
during  life  and  those  which  are  to  take  effect  after 
death.  The  argument  of  Mr  Horn,  were  it  to 
prevail,  would  go  to  entirely  obliterate  these  dis- 
tinctions. The  doctrine  of  Scotch  law  is  that 
all  donations  between  husband  and  wife,  stanU 
matrimonio  are  revocable.  Circumstances  may 
withdraw  ifparticular  case  from  the  government  of 
that  principle  ;  but  those  special  circumstances  I 
have  failed  to  find  in  the  present  case.  In  all 
the  cases  which  have  been  cited,  whereiu  the  rule 
which  I  have  mentioned  was  held  not  to  apply* 
there  were  those  special  circumstances.  There 
was  no  consideration  for  the  contract :  and  in  so 
far  as  it  referred  to  the  children  of  the  marriage, 
the  rights  which  would  have  accrued  to  them  on 
their  father's  death  were  not  surrendered. 

Appeal  dismissed,  but  not  with  costs,  as  the 
appelant  was  a  pauper. 

Agents  for  Appellant— J.  ft  A  Peddie,  W.S., 
and  John  Greig,  Westminster. 

Aflents  for  Respondent— John  Walls,  S.S.C., 
and  Bannister  and  Robinson,  London. 
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Thurtdottf — Friday y  April  4 — 5. 

JENKINS  V.  EOBEBTSON  AND  OTHEBS. 

(In  Court  of  Seodoii,  2  Macp.  1162.) 

Re»  Judicata— Boad—Public  Right  of  Way,    An 
action  having  been  nused  by  certain  parties 
for  the  purpose  of  declaring  a  pnblio  right  of 
way,  which  was  after  considerable  litigation 
compromised,  decree  of  absolvitor  being  pro- 
nounced of  consent — HeUL  (rev.  G.  of  ».),  in 
an  action  afterwards  raised  b^  other  parties 
for  the  same  purpose,  that  this  decree  was 
not  reB  jwUeaia.    Question  whether  any  indi- 
vidoiJ  is  entitled  to  aswume  the  position  of  re- 
presentative of  the  public  in  a  right  of  way 
c^se  BO  as  to  bind  the  public. 
Appeal—House   of  Lordi^-Compeleney.      Objec- 
tion to  the  competency  of  an  appeal  to  the 
House  of  Lords  tnat  it  was  presented  by  only 
one  of  tluree  pursuers  in  the  Court  beLow^- 
repelled. 
This  was  an  appeal  from  a  decision  of  the  First 
Division  of  the  Court  of  Session  sustaining  a  plea 
of  res  judietUa  in  an  action  of  declarator  raised  in 
1863,  seeking  to  have  it  found  and  declared  that 
"there   exists  a  public  right  of  way  for  foot- 
passengers   along   the   right  bank  of  the  river 
IxMsie,  upon  the  property  of  North  College,  ex- 
tending nom  the  puDlic  road  near  the  south  or 
west  end  of  the   Cathedral,   or   East   Brewery 
Bridge,  Elgin,  and  running  along  the  said  river  to 
the  public  road  leading  from  Mgin  to  and  past 
Deanshaugh,"  &c.     The  pursuers  of  the  action 
were  William  Jenkins,  shoemaker  in  Elgin  ;  Wil- 
liam Halket,  gardener,  Elgin ;  Alexander  Young- 
son,   Lossiemouth ;    and  Alexander  Simpson,  of 
Llanbryd.  The  defenders  were  Alexander  Robert- 
son, of  the  National  Bank  of  London ;  WiUiam 
Grigor,  writer  in  Elgin  ;  Charles  Horsfall  Bill  and 
Wifliam  Hay,  both  residing  in  Elgin. 

The  defenders  pleaded  res  Judicata,  inasmuch 
as  a  simiiar  action  for  precisely  the  same  object 
had  been  raised  in  1860,  and  settled  in  1862.  In 
the  former  action,  the  Provost,  Bailies,  and 
Town  CouncU  of  Elgin,  and  two  of  the  inhabit- 
ants of  Elgin  were  pursuers,  and  the  costs  were 
alleged  to  DC  provided  out  of  .the  funds  of  the 
burgh.  The  defenders  were  tlie  same  as  in  the 
present  case.  An  issue  was  duly  settled  in  the 
former  action  putting  the  question  whether  there 
had  existed  from  time  immemorial  the  public 
right  of  way  alleged,  and  the  trial  took  place 
before  the  Lord  Justice-Clerk  (Inglis)  in  July 
1861.  The  jury  found  a  verdict  for  the  pursuers. 
Afterwards  a  nue  was  made  absolute  for  a  new 
trial  on  the  ground  that  the  verdict  was  contraiy 
to  evidence.  The  pursuers  thereafter  wished  to 
settle  the  action,  and  they  agreed  to  consent  to  a 
decree  of  absolvitor  in  favour  of  the  defenders. 
That  agreement  was  dated  26th  March  1862. 
The  order  for  the  new  trial  was  then  formally  dis- 
charged. 

It  was  after  an  interval  of  nine  months  from  the 
last^mentioned  agreement  that  the  present  action 
was  raised.  The  Lord  Ordinary  (J^i^vi^'woode) 
held  that  the  plea  of  res  judicata  was  good,  be- 
cause the  a  uestion  raised  in  the  present  action  was 
substantially  the  same  as  in  the  former  action,  and 
between  substantially  the  same  parties ;  for  though 
the  pursuers  were  different  individuals,  still,  they 
both  represented  the  public.  He  thou^t  that  it 
was  immaterial  that  the  former  action  was  in  a 
certain  sense  abandoned  before  it  was  pursued  to 


its  final  issue  by  a  second  trial,  for,  as  the  case  was 
hopeless,  there  was  no  reason  why  the  former  pur- 
suers diould  go  on  spending  money  in  further  liti- 


gation. On  reclaiming  notis,  the  First  Divisioii 
adhered  (Lord  OoiriehSl  dissenting).  On  the  one 
hand,  the  majority  said  that  if  the  former  action 
and  decree  were  not  held  binding,  such  litigation 
as  to  public  roads  would  never  end,  for  there 
would  be  always  new  pursuers  startuig  up  and 
renewing  the  contest,  in  the  hope  of  bong  more 
successful  than  the  former  pursuers.  Cm  the 
•other  hand,  Lord  Curriehill  said  it  was  a  question 
of  great  importance  to  the  public ;  and  it  was  s 
most  startling  doctrine  that  any  three  individuals 
had  authority  thus  to  bind  the  public,  and  de- 
prive the  public,  or  rather  enable  other  private 
mdividuals  to  deprive  the  public,  of  the  highways 
of  the  kingdom  which  luui  been  used  from  time 
immemorial^  He  said  he  did  not  see  how  the  in- 
dividual pursuers  in  such  an  action  became  the 
representatives  of  all  the  subjects  of  the  Britiah 
empire,  and  he  saw  neither  principle  nor  autho- 
rity for  the  doctrine.  Moreover,  the  litigation  In 
the  former  case  was  compromised,  and  was  in  effeet 
only  a  transaction,  whicn  was  an  additional  reason 
for  not  holding  it  conclusive  in  a  question  as  to 
public  rights ;  for  how  could  any  persons  pursu- 
mg  such  an  action,  by  a  voluntary  transaction  with 
the  other  private  parties  whom  they  called  as  de- 
fenders, abandon  tne  right  of  the  public  to  one  of 
its  public  highways  ? 

The  pursuer  Jenkins  appealed. 
Charles  Scott  and  J.  ».  Will,  for  the  appellant^ 
arRued-~(l)  That  the  subject  of  the  present  action 
had  never  been  adjudicated  upon  by  any  compe- 
tent tribunal— the  decree  of  absolvitor  founded  on 
by  the  defenders  being  the  result  not  of  a  trial  of 
the  cause,  but  of  an  arrangement  to  which  the 
appellant  was  not  a  party,  and  by  which  he  could 
not  be  affected  ;  and  (2)  that  the  two  actions  hav- 
ing been  raised  by  two  different  sets  of  pursuers, 
who  were  neither  tiie  same  individually  nor  in 
any  way  related  to  each  other,  the  plea  of  res 
judicata  was  altogether  inapplicame^  and  oo^^t  to 
have  been  repelled. 

ATroRNEY-GENBiLAx(Sir  John  Bolt)  and  Ain>KR- 
SON,  Q.C.,  for  the  respondents,  objected  to  the 
competency  of  the  appeal  on  the  ground  that  it 
was  presented  by  only  one  out  of  the  three  pur- 
suers in  the  Court  below.  They  argued  that  the 
right  of  the  public  to  a  roadway  was  one  and  indi- 
visible—not  a  right  which  some  of  the  pnUio 
have  and  others  have  not ;  either  all  have  it  or 
none  have  it.  It  was  publid  juris  ;  no  individual 
QOxHd  sue  for  his  individual  share ;  he  must  sne 
for  the  entirety.  If  any  one  was  allowed  to  sue 
for  the  whole,  it  must  be  as  representing  the  com- 
munity, and  success  or  failure  must  bind  the  com- 
munity. The  action  was  brought  in  the  interest 
of  the  public  by  three  parties,  two  of  whom  sub- 
mitted to  the  interlocutors  appealed  M^ainst.  The 
original  suit  was  representative,  and  if  fairiy  and 
honeetiv  conducted,  it  must  be  taken  to  include 
the  puUic  quite  as  much  as  the  individual  Utigaat 
suing  in  his  own  individual  right. 

The  LoBD  Chanokllob,  tfter  referring  to  the 
minutes  of  the  Appeal  Committee,  observed  that 
the  question  of  the  competencjr  of  the  appeal  by 
one  of  three  pursuers  had  already  been  determined. 
It  was  held  by  the  Appeal  Committee  that  the 
absence  of  two  of  the  pursuers  was  no  reason  why 
the  appeal  should  not  proceed. 

On  the  merits,  the  respondents  armed — (1) 
That  the  decree  of  absolvitor  pronounce  by  tiie 
Court  in  favour  of  the  respondents  in  the  action 
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oC  1860,  amonnted  to  rujud^eaia,  and  barred  tha 
preoeat  aotion  ;  (2)  That  the  appellant,  who  wae 
directly  interested  in  the  revolt  of  the  action  of 
1800,  and  wae  not  merely  in  the  full  knowledge 
of  its  dependence,  but  aotoally  took  part  in  the 
pooeedinga  nnder  the  same,  and  aoaoieeoed 
in  the  mode  of  settlement  adopted  m  that 
action  by  the  decree  of  absolvitor  pronounced  in 
the  respondents'  favour,  was  tiierefore  excluded 
from  attenqiiin^  again  to  raise  for  judicial  deci- 
sion the  question  disposed  of;  (3)  That  the 
deeree  of  absolvitor  in  favour  of  the  respondents 
was  duly  pronounoed  in  their  favour  after  UtU 
conUestatto  entered  into  between  them  and  the 
f^pellant,  or  those  who  were  entitled  to  represent, 
sad  did  effectually  represent,  the  rights  and  in- 
terests of  the  appellant  in  the  action  of  1860 ;  (4) 
That,  even  awniTmng  that  the  decree  of  absolvitor 
was  challengeable  on  any  grounds  of  law  stated  bv 
the  appellant,  it  must  nevertheless  be  dealt  with 
in  all  respects  as  valid  andf  operative  until  for- 
mally set  aside  in  a  reduction  or  other  competent 
process. 
At  advising, 

LoAi>  Ohakgillob  (Chehnsford)— My  Loffds,— 
I  have  very  few  observations  to  make  on  this  case 
in  advising  your  Lordships  to  reverse  the  inter- 
locutors appealed  from.  It  appears  to  me  that 
the  interlocutor  in  the  former  action  of  declara- 
tor of  the  public  right  of  way  having  been  the 
result  of  a  ooanpromise  between  the  parties,  it 
cannot  be  oonsidiBred  as  a  judicium;  nor  can  it  be 
admitted  as  rea  Judicatet,  On  that  point  I  desire 
to  express  no  other  opinion,  nor  in  any  other  words 
than  those  I  have  now  used. 

I  confess,  however,  that  there  is  one  part  of  the 
anestion  on  which  I  entertain  very  considerable 
oonbi,  and  that  is  whether  any  individual  maj 
ooostitnte  himself  the  representative  of  the  pnbhc 
in  an  action  of  deeUrator  of  a  public  right  of 
way  so  as  to  preclude  an  action  by  any  other  per- 
acm,  and  to  make  the  plea  of  res  judkaia  a  baf  to 
such  action.  But,  my  txnds,  whatever  doubt  I  may 
entertain  on  that  point,  I  feel  so  much  respect  for 
the  opinion  of  the  majority  of  the  learned  Judges 
in  Scotland,  that  I  desire  merely  to  express  that 
doubt  that  I  ma^  not  be  supposed  to  sgree  entirely 
in  the  conclusion  at  whion  they  have  arrived. 
My  Lcords,  under  the  dreumstances,  I  think  that 
these  interlocutors  should  be  reversed,  and  the 
ease  remitted  to  the  Court  below  to  be  proceeded 
with. 

Lord  BoMiLLT— My  Lords, — ^I  ooncnr  in  the 
jud^nent  which  has  bean  expressed  hy  the  Lord 
Chancellor  in  this  case.  Upon  the  first  point  I 
desire  to  express  no  confident  opinion  either 
<me  way  or  the  other.  I  apprehend  that,  accord- 
ing to  &e  English  law,  it  would  be  certain  that  no 
ptfty  would  be  precluded  in  such  a  case  by  a  prior 
]ud|pnent^  and  that  all  the  effect  that  couM  be 
given  to  it  would  be  that  that  judgment  should  be 
given  in  evidence  upon  any  subsequent  trial 
of  the  question.  But  though  that  be  so^  I 
cannot  bat  rememberthat  the  English  law  is  not 
^Mmiii-  <with  that  form  of  action  ^hich  appears 
to  me  a  very  desirable  one)  which  obtains  in  ocot- 
land,  called  an  action  of  declarator,  in  which  the 
whole  of  the  question  might  be  gone  into.  And 
I  am  by  no  means  prepared  to  say  that  if  the 
'  question  had  been  zully  ffone  into,  and  fully  dis- 
onSMd,  and  the  Court  had  come  to  a  judicial 
decision  on  the  subject,  that  decision  would  not 
have  bound  idl  persons  subsequently  who  at- 
tempted to  try  the  same  question.  In  many  parts 
of  the  alignment  which  has  been  put  before  your 


Lordships  by  Mr  Scott  (certainly  a  most  able 
argument)  he  pointed  out  that  the  pursuers  could 
not  represent  the  public.  If  that  be  so,  the 
public  can  never  be  represented  in  any  similar 
action,  because  they  must  always- be  in  the  same 
situation.  Therefore,  having  regard  to  this  par- 
ticular form  of  action,  I  should  hesitate  a  long 
time  before  I  dissented  from  the  Court  below  on 
the  first  point. 

But,  on  the  second  point,  I  entertain  a  very 
clear  opinion.  JUs  juduxUa,  ^its  very  words, 
means  a  matter  upon  which  the  Court  haa  exercised 
its  judicial  mind,  and  has  come  to  the  conclusion 
that  the  one  side  or  the  other  side  is  right,  and 
has  pronounced  a  decision  accordingly.  But 
when  an  action  <tf  dedwator  is  brought,  and  a 
verdict  is  obtained  by  the  pursuers,  and  that  is 
set  aside,  and  then  an  arrangement  takes  place  by 
which,  in  consideration  of  the  payment  era  sum 
of  money,  an  interlocutor^  is  pronounced  for  the 
defenders  and  the  Court  simply  registers  that 
interlocutor,  without  expressing  any  judicial 
cypinion  on  the  subject^  I  am  of  opinion  that  it  is 
contrary  to  all  principle  to  consider  that  that  can  be 
trei^ted  really  as  fie«^tu^tai<a.  It  is  to  be  observed 
that  it  is  admitted  that  it  cannot  be  res  judicata 
if  it  is  done  by  collusion  or  by  fraud.  It  is  argued 
that  in  this  case  no  fraud  is  alleged  or  proved ; 
but  it  is  very  difficult  in  a  case  of  this  description 
to  prove  fraud,  and  if  this  were  held  to  oe  a 
binoiiig  judgment,  by  reason  of  res  Judicata,  it 
would  follow  that  in  every  case,  wherein  fact 
one  person  had  brought  an  action  of  declarator 
and  it  had  been  compromised,  the  public  would 
be  bound,  unless  somebodjr  could  prove  that  there 
had  been  fraudulent  collusion  between  the  parties. 
I\m  of  opinion  that  that  is  not  the  meaning  of 
res  judieata  according  to  the  law  of  any  civilised 
country.  I  am  also  of  opinion  that  it  was  not  fit 
for  the  Court  to  go  into  the  question  whether 
this  was  a  reasonable  compramise  or  not  It 
was  impossible  that  the  Court  could  ascertain 
that.  The  Court  exercised  no  judicial  function 
upon  the  subject.  It  merely  exerdsed  an  adminis- 
trative function  by  recording  the  interlocutor 
which  had  been  agreed  to  between  the  parties. 
For  these  teasons,  my  Lords,  I  concur  with  the 
Lord  Chancellor  in  the  opinion  that  these  inter- 
locutors ought  to  be  roversed. 

Lord  CoLONSAT— My  Lords, — Upon  the  first 
point  which  has  been  argued  here— -namely, 
whether  in  a  case  of  this  kind,  a  verdict  and 
judgment  obtained  on  the  question  whether  a 
ri^t  of  way  is  a  public  right  of  way  is  or  is  not 
to  be  conclusive  against  an^er  fsaty  attempting 
to  try  the  same  question,  I  confess  I  have  a  very 
distinct  o|;»nian.  My  opinion  is,  that  when  in  a 
case  of  this  kind  an  action  of  dedLaiator  to  esta- 
blish a  public  right  of  wa^  is  tried  upon  the  issue 
whether  it  is  a  public  n^t  of  way  or  not,  the 
▼erdict  and  jua)^ent  upon  that  point,  when 
allowed  to  become  final,  is  a  conduaive  settlement 
of  that  question. 

My  Lords, — ^I  apprdiend  there  is  a  material 
distinction  between  the  law  of  Scotland  and  the 
law  of  England  upon  this  subject  I  mean  as  to 
the  form  of  pro<Sfidure.  I  am  not  awaro  that  in 
the  law  of  £Su|land  there  is  any  such  a  thing  aa 
an  action  of  aeclarator  to  establish  a  right  of 
public  wa^,  open  to  any  individual  in  the  com- 
munity or  in  the  world  at  larse  who  may  choose 
to  raise  it ;  but  if  there  is  such  a  right  open  by  the 
law  of  Scotland,  then  it  comes  to  be  a  material 
question  whether  there  can  be  any  condusion  put 
to  such  an  inquiry.    It  ia  because  the  door  is  so 
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widely  open  that  there  most  be  a  mode  of  ahutting 
that  door  in  due  time ;  and  I  apprehend  the 
dicia  we  have  on  this  subject  are  very  clear  and 
conclusive.  We  have  the  dictum  of  a  very  emi- 
nent judfie,  Lord  FuUerton,  indicated  in  two  oases. 
And  we  have  the  doctrine  enunciated,  I  think,  by 
Lord  St  Leonard's,  in  one  case  leading  to  the 
same  result,  that  if  the  question  is  tried,  say  at 
the  instance  of  the  heritor,  in  order  to  have  a 
declarator,  upon  the  question  of  a  public  right 
of  way,  and  if  that  action  has  been  instituted 
agunst  parties  who  truly  have  an  interest  to 
maintain  the  public  rights,  a  judgment  in  his 
favour  in  that  action  would  be  a  conclusive  judg- 
ment. 

Now,  in  this  particular  case,  the  parties  who 
raised  the  action  of  declarator  were  the  parties 
who,  nerhaps  of  all  others,  had  most  interest  in 
having  this  public  right  of  way  established — I 
mean  the  inhabitants  of  Elgin,  or  those  who  re- 
presented the  inhabitants  of  Elgin,  and  some 
other  persons  who  resided  in  the  neighbourhood. 
If  the  case  had  sone  on  to  a  concmsion  in  the 
ordinary  course  oy  a  verdict  and  judgment, 
and  if,  for  instance,  the  judgment  had  been  in 
favour  of  the  heritor  in  this  case,  instead  of  against 
the  heritor,  I  apprehend  it  would  have  been  con- 
clusive, because  the  interest  of  the  public  was 
fairljr  represented.  What  we  look  to  in  such  a 
case  is  wnether  the  interest  has  been  fairly  repre- 
sented. If  it  has  been  fairly  represented,  tihien 
that  interest  is  for  ever  concluded  by  the  verdict 
and  judgment.  But  it  is  a  different  matter  if, 
when  an  action  of  this  kind  having  been  insti- 
tuted, something  is  done  which  interferes  with 
the  ordinaiy  course  of  justice  and  limits  the  ques- 
tion which  IS  tried. 

My  Lords, — ^I  do  not  think  there  has  been  any 
case  cited,  and  that  there  is  no  case  to  be  found  in 
the  books,  which  is  adverse  to  the  dedsion  that 
has  been  pronounced  upon  the  first  point  in  the 
present  case.  The  only  case  that  has  been  at  ijl 
relied  on  is  one  in  which  a  question  was  raised  as 
to  U9  pendens.  That  was  not  a  judgment  on  this 
point.  The  question  there  was  whether  a  second 
action  raised  while  the  first  was  in  dependence,  was 
to  be  allowed  to  be  proceeded  with,  or  whether  it 
was  to  stand  over  until  it  was  seen  whether  the 
first  action  was  proceeded  with  fairly.  If  the 
parties  who  brought  the  first  action  had  sold  the 
interest  of  the  pumic,  or  had  suddenly  abandoned 
the  case  without  cause,  then  there  would  have 
been  no  res  judicata.  But  it  was  not  decided  that 
if  the  first  case  were  fairiy  tried  out  the  second 
case  would  be  allowed  to  proceed  further.  It  was 
no  judgment  upon  that  point.  I  think  that  all 
our  autnorities  and  the  dicta  of  Judges  go  to  this, 
that  where  a  case  is  tried  in  re&rence  to  an 
interest,  and  that  interest  has  been  fairly  repre- 
sented, others  who  stand  in  the  same  interest  are 
not  entitled  to  renew  it.  Now,  what  is  the 
interest  here  T  The  interest  is  the  interest  of  the 
public  in  this  right  of  way.  That  is  the  question. 
And  what  is  the  conclusion  Mught  by  the  action  ? 
To  have  it  declared  that  there  is  this  public  right 
of  way.  The  question  at  issue  is — ^A  public  right 
of  way,  or  no  T  What  right  had  the  pursuers  in 
this  action  to  try  the  question  T  Thev  represented 
the  interest  of  the  pubhc  Therefore,  I  am  clearly  of 
opinion  that  the  judgment  was  right  upon  the  first 
point. 
But  then  comes  the  second  point.    That  was 


considered  in  the  Court  below  as  a  auestiQn  of 
great  difSculi^.  Every  one  of  the  Judm  ex. 
pressed  his  opinion  upon  that  question  wiui  hesi- 
tation. We  have  now  heard  the  case  aigned 
again.  I  myself,  in  the  Court  below,  ezpreswd 
my  opinion  upon  that  point.  I  by  no  means 
entertained  a  confident  opinion  upon  it,  thoagh 
I  was  not  diroosed  to  alter  the  judgment 
of  the  Lord  Ordinary.  But  there  is  an 
element  in  the  case  which  I  am  bound  to 
say  I  '&ink  may  be  founded  upon  to  sustain  the 
judgment  whicm  has  been  proposed  by  your  Lord- 
ships. I  mean,  that  there  was  something  given 
for  the  settlement  of  the  case — it  was,  to  a  certain 
extent,  purchased.  Now,  that  is  a  point  which,  I 
think,  may  be  founded  upon  as  ousturbing  tiie 
ordinarv  course  of  procedure.  Had  another  opurse 
been  followed  by  the  defenders  in  the  action,  they 
might  have  followed  out  their  notioe  of  trial  b^  a 
special  jury  ;  and  if  they  had  obtained  a  verdict, 
or  the  other  party  had  failed  to  maintain  his 
action,  the  case  might  have  stood  in  a  diffenmt 
position.  But  when  the  defenders  in  the  action, 
the  heritors,  give  something  to  the  other  party 
for  obtaining  tne  judgment,  wat  introduces  an  ele- 
ment as  to  which  I  cannot  say  that  it  does  not 
entirely  sustain  your  Lordships'  decision. 

Attornet  •  Gbnbral  —  Will  your  Lordships 
pardon  me  for  making  a  sumrestion  as  to  the  form 
of  your  Lordships'  order  ?  Y  our  Lordships  would 
reverse  the  second  finding  of  the  interlocutor 
which  has  sustained  the  seoond  plea  in  law,  that 
is,  tiie  plea  of  res  judicata.  Tlien  there  comes 
this  question,  which  might  be  prejudiced  by 
that  form  of  order  unless  your  Lordships  add 
some  words.  I  take  the  words  of  Lord  Currie- 
hill's  judgment  at  page  14  of  the  printed  case, 
and  I  would  Bu^nrast  that  it  would  be  right  to 
add  that  it  is  wiuiout  prejudice  to  the  question 
whether  the  respondents  are  entitled  to  prove 
(I  do  not  ask  for  liberty  to  proves  but  that  that 
question  should  be  left  open  to  us  to  prove)  that 
the  pursuers  in  the  present  action  are  identified 
in  the  manner  he  refers  to  with  the  pursuers  in 
the  former  action. 

Lord  CHANCELLORr^My  Lords, — ^I  do  not  think 
your  Lordships  can  be  called  upon  to  take  the 
oourse  suggested  by  the  Attorney-General.  The 
question  is  whether  these  interlocutors  ought  to 
be  reversed  or  not.  I  apprehend  that  your  Lord- 
ships are  of  opinion  that  they  ought  to  be  reversed, 
ana  that  the  case  must  be  remitted  to  the  Court 
of  Session  to  be  proceeded  with. 

Lord  CoLONSAT — If  the  case  is  remitted  to  the 
Court  of  Session  to  be  proceeded  with,  it  will  start 
from  the  point  at  which  it  was  when  the  Lord 
Ordinary  pronounced  his  interlocutor  which  has 
been  brought  under  review,  and  which  was 
affirmed  by  the  Inner  House.  The  other  inquiry 
is  left  open. 

Mr  SCOTT — ^I  have  to  ask  ^our  Lordships  for 
the  costs. 

Lord  Chakcellor — Costs  are  never  given  when 
there  is  a  reversal. 

Interiocutors  reversed,  and  cause  remitted  to 
the  Court  of  Session  to  be  moceeded  with. 

Agents  for  Appellants— L).  Crawford  and  J.  T. 
Gu^e,  S.S.C.,  and  Holmes,  Anton,  Greig,  & 
White,  Westminster. 

Agents  for  Respondents— Gibson-Craig,  Dahnei, 
&  Brodies,  W^.,  and  Martin  ft  LesUe,  West- 
minster. 
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Young  and  Others,  Gillespie  v.,  212. 


INDEX  OF  STATUTES 

QUOTED  OB  REFERRED  TO  IN  REPORTS. 


1621,  c.  18,  pp.  48, 148. 
1696,  c.  6,  pp.  148,  166. 

10  Geo.  III.,  c.  51  (Montgomery  Act),  p.  175. 
17  Geo.  III.,  c.  66  (Embezzlement  Act),  p.  82. 
46  Geo.  III.,  c.  89  (Forgery),  p.  3. 

48  Geo.  III.,  c.  151  (Administration  of  Justice  and 
Appeals),  p.  123. 

49  Geo.  III.,  c.  14  (Concealment  of  Pregnancy),  p.  1. 
6  Geo.  IV.,  c.  120  (Judicature  Act),  p.  197. 

9  Geo.  IV.,  c.  68  (Home  Drummond  Act),  p.  2. 

11  Geo.  IV.  and  1  WiU.  IV.,  c.  69  (Jury,  Admir- 
alty, and  Commissary  Courts  Abolition),  p.  223. 

6  and  6  Vict.,  o.  69  (Perpetuating  Testimony),  p.  84. 
8  and  9  Vict.,  c.  31  (Heritable  Securities),  p.  101. 

8  and  9  Vict.,  c.  88  (Poor  Law  Amendment  Act), 
p.  96. 

9  and  10  Vict.,  c.  101  (Drainage  Act),  p.  176. 

11  and  12  Vict.,  c.  36  (Entail  Amendment  Act), 

p.  176. 
11  and  12  Vict.,  c.  43  (English  Summary  Procedure 

Act),  p.  104. 
13  and  14  Vict.,  c.  33  (Police  Act),  p.  88. 
13  and  14  Vict.,  c.  86   (Court  of  Session  Act), 

pp.  107, 161, 178, 192. 


16  and  17  Vict.,  c.  80  (Sheriff  Court  Act),  p.  174. 

18  and  19  Vict.,  c.  Ill  (Bills  of  Lading),  p.  137. 

19  and  20  Vict.,  c.  79  (Bankruptcy  Act),  pp.  61, 
76,  183. 

20  and  21  Vict.,  c.  3  (Penal  Servitude),  p.  3. 

20  and  21  Vict.,  c.  26  (Registration  of  Leases), 

p.  89. 
20  and  21  Vict.,  c.  66  (Court  of  Session),  p.  191. 

20  and  21  Vict.,  c.  148  (Tweed  Fisheries  Act), 
p.  66. 

21  and  22  Vict.,  c.  76  (Titles  to  Land  Act),  p.  101. 

22  Vict.,  c.  20  (Evidence),  p.  84. 

23  and  24  Vict.,  c.  38  (Bankruptcy  Amendment 
Act),  p.  183. 

26  and  26  Vict.,  c.  35  (Public  Houses  Amendment 
Act),  p.  2. 

25  and  26  Vict.,  c.  97  (Salmon  Fisheries  Act),  p.  68. 

26  and  27  Vict.,  c.  113  (Poisoned  Grain  Prohibition 
Act),  p.  104. 

27  and  28  Vict.,  c.  63  (Summary  Procedure  Act), 
pp.  66,  68,  70,  83,  104. 

27  and  28  Vict.,  c.  116  (Poisoned  Flesh  Prohibition 

Act),  p.  104. 
29  and  80  Vict.,  c.  71  (Glebe  Lands  Act),  p.  190. 


APPENDIX. 

FoBM  OP  Fbu-Charter  approved  of  by  the  Court  in  the  Petition  at  the  instance  of  the 
Minister  of  Kirkcaldy,  for  authority  to  Feu  part  of  the  Glebe  of  Kirkcaldy,  presented 
under  the  provisions  of  the  G-lebe  Lands  (Scotland)  Act  1866,  p.  254. 
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COURT  OF  SESSION,  COURT  OF  TEINDS,  AND  HOUSE  OF  LORDS. 


Abatement  of  Rent.    See  Lean, 

A  ceounting — Interest — Commitium — Exchange — ffo- 
mologation  —  Acquiescence.  Curcumstances  in 
which  held  that  a  merchant  who  had  made  ad- 
vances on  security  of  goods  consigned  abroad, 
was  entitled  to  charge  a  commission  of  8  per 
cent,  in  addition  to  6  per  cent,  interest  on  his 
cask  advances,  and  was  entitled  to  transfer  to 
his  own  credit  the  sums  received  abroad  as  the 
price  of  goods,  without  holding  them  for  the 
benefit  of  the  consigner,  to  wait  a  faU  in  the 
rate  of  exchange.  Morison  &  Field  v.  Jamieson 
&  Co.,  p.  152. 

Accumulation  oflniereet.     See  Trust. 

Acknowledgment  of  Debt.     See  Bankruptcy. 

Acquiescence,     See  Accounting — Prescription. 

Act  of  Sederunt— l^th  December  1756.  See  Land- 
lord and  Tenant. 

Actions^  Supplementary  and  Conjoined.     See  Issues. 

Additions.    See  Manse. 

Adjournment.     See  Bankruptcy. 

Adjustment.     See  Iseues. 

Advertisement.     See  Tutors-nominate. 

AdvoccUion — Competency — 16  and  17  Vict.f  e.  80,  J 
22.  A  petitioner  in  a  Sheriff-court  craved  a 
warrant  upon  the  respondent  to  deliver  up  to  him 
a  sheep,  which  the  petitioner  alleged  he  had 
bought  from  a  third  party  for  £8,  5s.  and  which 
had  been  delivered  to  the  respondent  by  mis- 
take. Held  that  an  advocation  of  the  process 
was  competent,  and  that  the  statement  of  the 
petitioner  as  to  the  price  he  had  paid  for  the 
sheep  was  not  conclusive  as  to  the  value  of  the 
cause.     Purves  v.  Brock,  p.  174. 

See  Process. 

Affidavit.     See  Bankruptcy. 

Agent  and  Client — Authority  to  Compromise  Action 
— Reduction.  Circumstances  in  which  held  Ihat 
an  agent  had  authority  from  his  client  to  com- 
promise an  action  which  he  had  received  express 
instnictions  to  defend.  Orr  v.  Meikle  &  Smith, 
p.  173. 

Agent's  Account — Taxation.      If  an  agent 

renders  an  account  to  a  client,  and  taxation  of  it 
is  demanded,  the  agent  is  not  bound  by  the  ac- 
count rendered,  but  he  may  remodel  it  and  in- 
crease its  amount.    Broatch  v.  Jenkins,  p.  235. 

Agreement.    See  Railway — Mussel  Fishings — Issues. 

Annuity.     See  Trust. 

Antenuptial  Contract.  See  Fraud — Husband  and 
Wife. 

Appeal — House  of  Lords — Interlocutory  Judgment — 
Competency — 48  Oeo.  III.,  c.  151,  §  15.  An  ap- 
peal against  an  interlocutory  judgment  of  the 
Court  of  Session  dismissed  as  incompetent,  the 
judgment  appealed  against  liaving  been  unani- 
mous, aijd  leave  to  appeal  having  been  r.-fused 
by  the  Court  below.  Western  Bank  v.  Buirds* 
T:usteo8.  p  128. 

Appeal.     See  Bankruptcy. 

Appreheneion.     See  Reparation. 

Approbation.     See  Teinds. 

A  rbitration — Judicial  Referee — A  ward — Erpenses — 


Auditor.  Held  that  a  judicial  referee,  in  making 
an  award  of  expenses,  is  not  bound  to  take  the 
advice  of  the  auditor  or  any  one  else  as  to  the 
amount.  Opinion  (per  Lord  President),  that  if 
the  referee  committed  a  great  injustice  in  the 
exercise  of  power  in  this  respect,  redress  would 
be  had  under  the  head  of  corruption.  Hilton  v. 
Walker,  p.  160. 

Arbitration.     See  Lease. 

Assignation.  See  Reparation  —  Banknq)tcy — ^m- 
pension. 

Auditor.     See  Arbitration — Process. 

Augmentation.     See  Teinds. 

Authority  to  Borrow  Money.     See  Tutors-nominate. 

Authority  to  Compromise.     See  Agent  and  Client. 

Award.     See  Arbitration. 

Bank.     See  Fraud. 

Bankrupt — Trustee — Heritable  Securities— Bond  and 
Disposition — Assignation — 8  and  9  Vict.,  e.  81 — 
— Recording^Titles  to  Land  Act  1858 — Registra- 
tion. A  party  acquired  two  bonds  and  disposi- 
tions in  security  in  corroboration  of  a  disposition 
of  lands  to  him.  He  took  infeftment  on  the  dis- 
position, but  the  instrument  of  sasine  made  no 
reference  to  the  bonds,  and  they  were  not  re- 
corded under  the  Act  8  and  9  Vict.,  c.  81.  He 
afterwards  made  a  disposition  of  the  lands  and 
of  the  bonds,  and  that  deed  was  registered  under 
the  Titles  to  Land  Act.  This  registration  was 
set  aside  by  a  previous  judgment  of  the  Court  as 
an  invalid  title  to  the  lands.  Held,  in  a  question 
with  the  trustee  of  the  party  who  disponed  the 
lands  and  the  bonds  together,  that  the  right  of 
the  dispouee  to  the  bonds  was  merely  personal, 
and  could  not  compote  with  the  trustee's  com- 
pleted title  under  the  Act  of  1858,  Johnston  r. 
Pettigrew,  p.  101. 

Bankruptcy — Recal  of  Sequestration  —  Affidavit— 
Voucher.  Circumstances  in  which  held  that 
a  sequestration  was  properly  awarded  upon  an 
affidavit  and  relative  vouchor,  ex  fado  unobjec- 
tionable, and  an  accounting  for  the  purpose  of 
showing  that  the  debt  upon  which  sequestration 
was  obtained  refused  as  incompetent.  Petition, 
Smith  for  recal  of  Smith's  sequestration,  p.  28. 

Sequestration— l^  and  20  Vict.,  c.  79,  U  1 

and  X2r--Notour  Bankrupt — Flight  from  Dili- 
gence— Execution  of  Search.  A  petition  for  se- 
questration dismissed  on  the  ground  of  no  proof 
that  the  debtor  was  notour  bankrupt ;  and  held, 
on  the  proof,  that  an  execution  of  search  founded 
on  by  the  petitioner  as  proving  flight  of  the 
debtor  from  diligence,  was  no  evidence  of  the 
alleged  flight,  the  place  where  the  search  was 
made  not  being  the  residence  of  the  debtor. 
Davis  V.  Hepburn,  p.  61. 

-  Cessio — Liberation.  Circumstances  in  which 


a  party  found  entitled  to  the  benefit  of  cessio. 
Warrant  of  liberation  granted.  Mackintyre  and 
Others  v.  Mulholland,  p.  73. 

19  and  20   Vict.,  c.  79,  J|  90,  Ql-^Trvsiee 

—Examinationr^Documents.  Held  that  a  trustee 
in  a  sequestratioQ,  having  obtained  from  a  party 


Digitized  by 


Google 


T?ie  Scottish  Law  Reporter, 


vu 


examined  as  to  the  bankrapt'a  affair  pro- 
duction of  documents  relative  to  the  same,  is 
bound  to  re-deliver  the  docnments  after  the  lapse 
of  a  reasonable  time  for  inspecting  them.  Lind- 
say V.  Bryson  &  Co.,  75. 

Bankruptcy — Trustee — Debt — Offer  of  Payment — 
LeoMe—BeffistTation  of  Leasee  Act  1867 — Petition 
— Assiffnaiion — Lis  Pendens.  A  party  who  had 
a<^mred  right  to  a  lease  in  security  of  a  debt, 
and  applied  by  petition  to  the  Sheriff  to  be  put 
in  possession  under  the  Registration  of  Leases 
Act,  was  offered  payment  of  his  debt  in  full  by 
the  debtor's  trustee  on  condition  of  his  granting 
an  assignation  of  the  lease  to  him.  He  was 
willing  to  grant  a  discharge,  but  refused  to  grant 
the  assignation,  on  the  ground  that  he  held  the 
subjects  in  security  of  another  debt,  to  which  he 
had  acquired  right  after  the  date  of  the  seques- 
tration and  of  his  application  to  be  put  in  pos- 
session. Held  that  he  was  bound  in  equity  to 
grant  the  assignation,  and  that  he  could  not 
plead  counter-equity  as  applicable  to  a  debt  ac- 
quired pendente  lUe^  and  after  judicial  demand 
fur  the  assignation  was  made.  Fleming  v.  Bur- 
gess and  Roles,  p.  89. 

Claim — Loan — Bond — Aeknowledgment  of 
Debt— Preference —IQ^,  e,  6—1621,  e.  26— 
Musband  and  Wife.  A  husband,  within  sixty 
days  of  Bankruptcy,  granted  a  bond  in  favour 
of  his  wife,  acknowledging  receipt  in  loan  of 
various  sums  of  money  at  d&erent  times  from  his 
wife,  from  her  own  funds,  binding  himself  to  re- 
pay the  accumulated  sum  of  principal,  amounting 
to  £631,  and  interest,  amounting  to  £120,  under 
a  penalty  of  one-fifth  more  of  the  foresaid  prin- 
cipal sum  of  £652 ;  and  to  pay  interest  on  the 
said  principal  sum  from  the  date  of  the  bond. 
Held  (Lord  Deas  dissenting)  that  this  was  a 
mere  acknowledgment  of  debt,  not  struck  at  by 
the  Act  1696,  c.  6,  and  that  the  wife  was  en- 
titled to  rank  for  the  accumulated  sum  in  the 
bond,  with  interest  upon  the  principal  sum 
therein  from  the  date  of  accumulation,  but  not 
for  interest  upon  the  interest  accumulated  in  the 
bond.  Held  that,  in  a  reduction  of  a  deed  under 
1681,  c.  26,  or  as  fraudulent  at  common  law,  proof 
prout  defure  is  competent  in  support  of  the  deed. 
Dickson  v,  Matthew,  p.  148. 

Beeal  of  Sequestration  —  Liberation.  Cir- 
cumstances in  which  held  that  a  bankrupt 
was  entitled  to  liberation.    Toung,  app ,  p.  156. 

Gessio  Act — Suspension — L&eration — Pro- 
tection. Question,  Whether  under  the  16th  sec- 
tion of  the  Cessio  Act  a  liberation,  without  bear- 
ing at  the  same  time  to  bo  a  protection,  and  with- 
out specifying  any  particular  period  for  which  it 
is  to  be  available,  has  the  effect  of  suspending  all 
diligence?    Fitzsimmons  v.  Bell,  p.  157. 

Bankruptcy  Act    1866,   J    86-88— J^onA;- 


ruptey  Amendment  Act  1860,  g  6— Deed  of  Ar- 
rangement— Composition.  At  a  meeting  of  credi- 
toTsa  resolution  was  carried  by  a  majority  in 
number  and  four-fifths  in  value  *'  that  the  estate 
should  be  wound  up  under  a  deed  of  arrangement 
to  realize  the  estate  and  divide  it  among  the 
creditors."  Held  that  that  resolution  was  uUra 
vires  of  the  meeting,  which  could  resolve  on  a 
deed  of  arrangement  but  could  not  fix  the  nature 
of  the  deed,  that  power  resting  with  four-fifths 
of  the  creditors  in  number  and  value  claiming 
on  the  estate.    Dixon  and  Others,  p.  181. 

Appeal — Compearing     Creditors  —  Examtna- 

twon-^ Adjournment — Commissiort.   Circumstances 


in    which   held   that    the    adjournment   of  a 
diet  Ibr  examination  of  a  bankrupt,   and  the 
granting  of  a  commission  on  the  application  of 
certain  compearing  creditors  to  take  evidence  in 
regard  to  matter  embraced  in  a  previous  deposi- 
tion of  the  bankrupt,  were  incompetent    Moritz 
linger,  appellant,  p.  189. 
Bankruptcy.    See  Fraud — Issues. 
Barony.    See  Teinds — Mussel  Fishings. 
Beneficiaries.    See  Trust. 
Bill  of  Exception.    See  Reparation — Jury  Trial. 
Bill  of  Lading.    See  Ship — Issues. 
Bona  fides.    See  Trust. 
Bond  and  Disposition.    See  Bankruptcy. 
Bond  of  Provision.     See  Entail. 
Bond   of  Annuity — Fhitail — Reduction.      Circum- 
stances in  which  held  that  a  bond  of  annuity 
executed  by  an  heir  of  entail,  was  struck  at  by 
the  prohibition  in  the  entail,  and  deed  reduced. 
Newton  v.  Newton,  p.  192. 
Boundary.     See  Church. 
Burgh.     See  Property. 
Carrier.     See  Ship. 

Casual  or  AeciderUal  Birth.    See  Poor. 
Cessio.    See  Bankruptcy. 
Charge.     See  Retention. 
Charge  on  BiU.    See  Suspension. 
Charter  Party.     See  Ship. 

Church  —  Voluntary  Association  —  Reduction—  Re- 
paration— Relevancy.    In  an  action  by  a  minis- 
ter of  the  Scotch  Episcopal  Churoh  for  reduc- 
tion of  a  "  Code  of  Canons,"  on  the  ground  that 
it  was  ultra  vireSj  and  for  damages — Held  (aff.  C. 
S.)  that  the  Courts  of  this  country  have  no 
authority  to  take  cognisance  of  the  rules  of  such 
a  voluntary  society,  except  so  far  as  it  may  be  - 
necessary  to  do  so  for  the  disposal  or  adminis- 
tration of  its  property.     Forbes  v.  Eden  and 
Others,  p.  6. 
Parish — Disjunction  and  Erection — Bound- 
ary.    Circumstances  in   which  the  Court    re- 
fused to  sanction  the  proposed  boundary  of  a 
new  parish.    Petitioners  allowed  time  to  amend. 
Smith  and  Others,  petitioners,  p.  109. 
Claim.    See  Bankruptcy 
CoUaborateur.     See  RMoration. 
Collision.     See  Jury  Trial. 

Commission — Foreign  Witnesses  —  Penuria  Testium 
— Closed  Record.  Motion,  in  a  case  whero  the 
record  was  not  closed,  for  a  commission  to  ex- 
amine witnesses  abroad  refused,  an  order  for 
proof  after  closing  of  the  record  being  held  to 
serve  the  same  purpose.  Batstow  v.^Cook,  p. 
207. 

See  Proof— Accounting — Bankruptcy. 
Commission  Agent.  See  Jtary  Trial. 
Commonly — Decree— Possession — Negative  Prescrip- 
tion— Non-use — Proof — Onus.  A  decree  of  the 
Court  of  Session  in  1764  being  construed  to 
find  that  certain  specified  lands  were  held  by 
two  proprietors  as  a  commonty,  (1)  Held  that 
the  successor  of  one  could  not  constitute,  as 
against  the  successor  of  the  other,  an  absolute 
right  of  property  unless  he  could  establish,  not 
only  disuse  by  the  latter  during  the  prescriptive 
period,  but  his  own  exclusive  possession  by  acts 
inferring  an  absolute  right  of  property.  (2) 
Held  that  the  proof  established  no  cessation  of 
possession  by  one  party,  and  no  exclusive  pos- 
session by  the  other.  Held  that,  standing  the 
decree,  the  onus  lay  upon  the  party  challenging 
or  asserting  a  possession  inconsistent  with  it. 
Hunter  t;  Cochrane,  p.  79. 
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Common  Property.    See  Property, 

Vompstency.  See  Appeal — leeuee-^ Advocation^- 
Truet. 

Compoeition.    Bee  JSankruptey. 

Compromue.    See  Jmy  Trial — Ayent  and  CUent. 

ConcUmon  of  Remooal  of  Obttruetione.  Bee  Jury 
Trial. 

Condition.    See  Superior  and  Vaeedl. 

Conditional  Intitule.    See  Service. 

Conditional  Settlement.    See  Htuband  and  Wift. 

Conditional  Ofer  of  Payment.    See  Suepentum. 

Consignation.    See  Suapeneion. 

Congueet.    See  Husband  and  Wife. 

Consequential  Damage,    See  Reparation, 

Construction.    See  Jury  Trial. 

Contraet^Road  Tnistees—AUeged  Failure  to  Perform 
—Judioature  Aet — Interim  Poesessum — Bight  to 
Complete.  GiicumBtancee  in  which  held  that  road 
trostees  who  had  employed  a  contractor  to  erect 
a  bridge  over  a  river  were  entitled,  he  haying 
performed  his  work  in  an  inefficient  manner, 
and  that  remaining  unfinished,  to  take  it  off  his 
hands,  not  only  for  interim  custody  but  for  the 
purpose  of  completing  it,  and  that  with  his  tools 
and  materials.  Dumfriesshire  Bead  Trustees  v. 
Johnston,  p.  197. 

Contract  of  Service.    Bee  Obligation. 

CounseVs  Fees.    See  Process. 

Contravention.    See  Superior  and  Vassal, 

Contractor.    See  Jioad. 

Criminal  Trial-^^Dedaration  of  Prisoner ^^  Proof. 
Objection  to  admiMion  of  the  panel's  declara- 
tion, that  it  was  not  sufficiently  proved  by  the 
Magistrate  who  took  it  and  a  police  constable, 
repelled.    H.  M.  Advocate  v.  Foster,  p.  2. 

Crown  Charter.    See  Property — Salmon  Fishing. 

Culpa.    See  Reparation. 

Damage  of  Goods.    See  Ship. 

Damages.    See  Obligation — Fraud. 

Deathbed.    See  EntaiL 

Death  of  Partner.    See  Obligation. 

Debt.    See  Bankruptcy. 

Declaration  of  Marriage.    See  Process. 

Decree-Arbitral.    See  Le€ue — Arbitration. 

Decree  in  Absence.   See  RqKtration, 

Deed  of  Locality.    See  Entail, 

Deed  of  Arrangement.    See  Bankruptcy. 

Deed  of  Assumption.    Bee  Trust. 

Delict.    See  Reparation. 

Discretionary  Power.    See  Trust. 

Disjunction  and  Erection.    See  CkurA. 

Disponee.    See  Superior  and  Vassal. 

Disposition.    See  Poor. 

Ponatio  mortis  causa — Mode  of  Proof— Legacy,  A 
person  intmtu  mortis  gave  to  another  a  sum 
of  £300  on  condition  that  if  he  recovered  the 
money  was  to  be  returned  to  him.  The  doner 
died  in  three  days  thereafter.  In  an  action 
at  the  instance  of  his  executor  for  repetition 
of  the  money,  held  that  the  gift  was  a  donatio 
mortis  causa,  and  not  a  legacy ;  ahd  that  it  could 
be,  and  had  been,  proved  by  parole  evidence. 
Morris  v.  fiiddick,  p.  184. 

Ejection.    See  Landlord  and  Tenant. 

Entail — Deed  of  Locality — Reduction — Deathbed — 
Reserved  Power — Faculty — Teroe — Bond  of  Provi- 
sion, Circumstances  in  which  a  deed  of  locality 
and  a  bond  of  provision  in  favour  of  younger 
children,  executed  by  an  heir  of  entail,  reduced 
on  the  head  of  deathbed.  Newton  v.  Newton, 
p.  192. 

Improvement — Eapenditure — 10  Oeo.  IIL^  e. 
61—9  #  10   Vict,,  e,  101—11  #  12  Viet.,  c.  86. 


Held  that  money  borrowed  by  an  heir  of  entail, 
and  expended  and  charged  on  the.  estate  under 
the  Drainage  Act  1846  (9  and  10  Vict.,  c.  101), 
cannot  be  constituted  a  burden  on  the  estate 
under  the  16th  sect,  of  the  Bntail  Amendment 
Act.    Macalister,  petitioner,  p.  175. 

Exertions,  BUI  of.    See  Jury  TriaL 

Execution  of  Searih.    Qee  Bankruptcy. 

Expenses.  See  Jmy  Trial— ObUgaHoit^Arbitndion 
—Poor. 

FacuUy.    See  Entail. 

Failure  to  Deliver.     See  Sk^. 

Failure  to  Print  and  Box.    See  Process. 

Failure  to  Perform.    See  Cemiraet. 

Faibtre  of  Trustees.     See  TrusL 

Fee.    See  Husband  and  Wife— Trust. 

Feu.     See  Property — Reparation. 

FeurContraet.    See  Superior  and  Vassal. 

Fishing.     See  Salmon— Mustek 

Flight  from  Diligence,    Boe  Bankruptcy. 

Foreign  Witnesses.    See  Commission. 

ForirfamUiation.    See  Poor. 

Fraud— Common  Law— Bankrupt — Aet  1621,  e.  18— 
Antem^ial  Contract — Jus  crediti — Reduction.  1. 
Held  that  an  ant^uuptial-contract  of  marriage  is 
an  onerous  deed  in  the  sense  of  the  Act  1621,  c. 
18,  and  is  not  liable  to  be  set  aside  under  the 
statute  at  the  instance  of  prior  creditors  of  one  of 
the  parties  to  it.  2.  Circumstances  in  which 
held  that  an  antenuptial-contract  of  marriage 
creating  a  jus  erediti  in  favour  of  children  wai 
reasonable  and  not  liable  to  be  cut  down  as  ex- 
cessive. Question,  How  far  an  antenuptial-con- 
tract of  marriage  is  liable  to  be  cut  down  quoad 
excessum,  either  under  the  Act  1621,  c.  18,  or  at 
common  law?  Murray's  Execntors  «.  Carphin 
and  Others,  p.  48. 

■  Restitution — Damages — Partnersk^p^^Bank, 

A  party  who  had  been  a  shareholder  in  a  joint- 
stock  banking  company  for  some  time,  bought  185 
additional  shares  from  the  bank  in  1855.  In 
November  1857  the  bank  stopped  payment,  and 
was  subsequently  registered  and  wound-up  volun- 
tarily. In  1859  the  purchaser  brought  an  action 
against  the  bank,  concluding  for  restitutio  in  in- 
tearum,  or  otherwise  for  damages,  on  the  grounds 
of  essential  error  and  fraudulent  misrepresenta- 
tion by  the  bank  directors.  Hdd  (rev.  C.  S.)  that 
the  pursuer  had  not  averred  a  relevant  case  en- 
titling him  to  go  to  trial.  Opinion— (1)  That 
the  respondent  could  not  have  relief  by  way  of 
restitutio  m  integrum  unless  he  was  in  a  position  to 
restore  the  very  thing  he  purchased,  and  that  he 
having  been  a  party  to  proceedings  whereby  the 
company  from  whom  he  purcharod  was  put  an 
end  to,  the  remedy  of  restitution  was  no  longer 
open  to  him.  (2)  That  an  incorporated  company 
cannot,  in  its  coiporate  character,  be  called  on  to 
answer  in  an  action  on  fraud ;  but  if,  by  the  fault 
of  its  agent,  third  persons  have  been  defrauded, 
the  corporation  lAay  be  made  responsible  to  the 
extent  to  which  its  funds  have  profited  by  the 
fraud.  Opinion  {per  Lord  Chancellor),  that  in  a 
Court  of  Equity  it  is  not  a  valid  objection  to  a 
suit  to  set  aside  a  contract  for  fraud  that  the  qpm- 
plainant  was  a  member  of  the  company  by  the 
fraud  of  whose  agent,  technically  imputed  to  the 
company,  he  was  drawn  into  th«  contract  West- 
em  Bank  v.  Addie,  p.  118. 

Fraud.    See  Suspension — Issues. 

Fraudulent  Misrepresentation,    See  Jury  TricU» 

Cfeneral  Title.    See  Mussel  Fishing, 

Qkbe  Lands  (Scotland)  Act  1866.    Sea  Parish. 
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IX 


ff arbour.    See  Boad. 

Head-Matter.    See  ReparaiiM. 

Heritable  Seeuritiea.    See  Bankruptey, 

Heritors.    See  Manse. 

Heriiors,  Upper  and  Lower.    See  Issues, 

Hcmoloffotion.    See  Aecoimtitiff. 

House  of  Lords.    See  Appeal. 

Husbmsd  and  Wift^Postnuptial  Settlement— Mutual 
Conveyanee — Onerosity — Power  to  Revoke — Ltfe- 
rent — Fee — Spes  sncoeflsioiiiB.  Held  that  a  mu- 
tual ooDTeyance  bj  spouses  of  their  property 
which  should  be  possessed  at  the  time  of  death 
to  one  another  in  liferent  and  4o  a  third  party  in 
fee,  with  a  reserved  power  of  revooation  during 
the  joint  liyes  of  the  granters,  imported  no  more 
than  a  apes  sueeessionia  in  that  party,  and  a  gra- 
tuitous oonyeyance  made  by  one  of  the  spouses 
after  the  death  of  the  other,  to  the  prejudice  of 
the  fiar  under  the  mutual  settlement,  sustained 
88  valid.  LuDg  and  Husband  v.  Brown  ttid  Others , 
p.  41. 

PiDStm^ftial  Ckmtraet — Oondiiional  Settlement. 

Terms  of  settlement  by  a  husband  in  postnuptial 
contract,  which  held  intended  to  take  effect  only 
in  case  of  the  wife  surviving ;  and  the  wife  hav- 
ing predeceased,  the  husband  held  to  have  full 
power  to  dispose  of  his  estate.  Dickson  v.  Pagan 
and  Others,  p.  46. 

Antenuptial  Contract — Conquest — Sueeession. 
Held  (aff.  0.  S.)  that  a  conveyance  by  a  wife  in 
an  antenuptial  contract  of  whatever  she  might 
**  conquest  or  acquire"  during  the  marriage,  was 
not  to  be  oonstmed  technically,  but  comprehended 
estate  to  which  she  succeeded  under  her  parents' 
marriage-contract,  and  as  heir  ab  inlestato  of  her 
father.    Diggens  v.  Gordon,  p  49. 

Marriage — Legitimaey — Service — Presumption 
— Proof.  In  competing  claims  for  service  as  heir 
of  entcdl,  the  title  of  one  of  the  claimants  was  ob- 
jected to  on  the  ground  that  his  father  wa8  ille- 
gitimate, his  parents  never  having  been  lawfully 
married.  Held  (aff.  C.  S.),  on  consideration  of 
the  whole  evidence,  that  although  the  cohabita- 
tion of  the  claimant's  grandparents  was  adulter- 
ous in  its  origin,  and  continued  so  for  three  years, 
it  changed  its  character  some  time  thereafter, 
when  the  parties  becaime  free  to  marry,  and  the 
presumption  was  that  a  valid  marriage  was  actu- 
ally contracted  betwixt  the  parties.  Per  Lord 
Cranworth,  in  investigating  matters  of  this  sort, 
after  the  lapse  of  so  long  a  time,  when  all  con- 
temporary testimony  is  lost,  if  we  find  enjoyment 
of  property  in  a  particular  line  of  descent,  we  are 
entitled  to  prwume  that  the  enjoyment  has  been 
rightful,  and  inquiry  is  rather,  whether  the  en- 
joyment has  been  in  error  than  whether  it  has 
been  right.  Campbell  v.  Campbell,  p.  214. 
See  Bankruptcy. 
Improoement'Expenditurt.  See  Entail. 
Indorsation.  See  Issues, 
Insurance.  See  ReparaUon — Jury  Trial. 
Interdict  —  Private  Road — Property — Sub  -  Lease. 
Circumstances  in  which  the  Court  granted  in- 
terim interdict  against  a  railway  company  con- 
structing railway  works  on  ground- belonging  to 
the  oomplainer,  and  using,  for  access  to  their 
works,  a  road  passing  through  his  grounds,  the 
railway  company  founding  on,  as  their  title,  a 
sub-lease  from  the  tenant  of  the  complainer's 
lands.  Mercer  v.  Esk  Valley  Railway  Co.  and 
Others,  p.  178. 

See  Jury  Trial — Mussel  Fishings, 

Interest.     See  Trust — Accounting. 


Interim  Possession.    See  Contract. 

Interim  Decree.    See  Retention. 

Interlocutory  Judgment.     See  Appeal. 

Irritancy.     See  Superior  and  Vassal, 

Issues — Bankruptcy  ^Fraud — 1696,  e.  b-^Stoppage 
in  transitu— /So/e—iJitf  of  Lading— Indorsation, 
A  purchased  and  paid  for  a  cargo  of  sugar  for  B, 
to  whom  he  shipped  the  cargo  and  sent  the  bill 
of  lading.  B  accepted  bills  of  exchange  for  the 
price,  but  failed  to  retire  them ;  he  became  bank- 
rupt, having  previously  indorsed  the  bill  of  lad- 
ing to  C,  who  indorsed  to  D,  who  again  indorsed 
it  to  £.  In  a  reduction  of  these  indorsations  at 
the  instance  of  A,  as  being  fraudulent  at  common 
law,  and  in  violation  of  the  Act  1696,  c.  6,  Held, 
(I)  that  to  entitle  the  seller  to  succeed  in  a  re- 
auction  on  either  ground,  to  the  effect  of  recover- 
ing the  sugar  itself  or  its  value  as  a  surrogatum^  he 
must  prove  that  he  had  stopped  the  sugar  tn  tran- 
situ before  delivery  thereof  to  the  purchaser  or 
any  one  in  his  right ;  and  (2)  that,  as  a  bill  of 
lading  is  a  negotiable  document,  the  seller,  in 
order  to  succeed  in  the  reduction  as  fraudxdent 
at  common  law,  must  prove  fraud  on  the  part  of 
the  indorsee  as  well  as  on  the  part  of  the  in- 
dorser.  Adamson,  Howie,  k  Co.  v.  Guild  and 
Others,  p.  166. 

Salvage — Towage — Agreement.    Form  of  issue 

adjusted  by  the  parties  to  try  a  claim  of  salvage. 
Counter  issue  adjusted  by  the  Court  to  try  the 
defence  that  the  service  was  rendered  under  con- 
tract to  tow  entered  into  between  the  masters  of 
the  two  vessels,  and  that  the  owner  and  crew  of 
the  salving  vessel  were  bound  by  such  contract. 
Buchanan  &  M'Gaan  and  Others  v.  Bart  and 
Shearer,  p.  158. 

A^ustment — Report  to  Inner-House.    Held 

competent  for  a  Lord  Ordinary  to  report  a  case 
on  issues  verbally  to  the  Inner-House  at  the  first 
meeting  for  adjustment.  Ashbury  Railway  Co. 
V.  North  British  Railway  Co.,  p.  161. 

Reparation — Upper  and  Lower  Heritors,  Is- 
sue adjusted  in  an  action  by  a  lower  heritor 
against  an  upper,  for  alleged  wrongful  interfer- 
ence with  the  course  of  a  stream.  Counter  issues 
of  prescription  and  acquiescence  disallowed,  there 
being  no  foundation  for  them  in  averment. 
Dixon's  Trustees  v.  Stewart's  Trustees  and  Others, 
p.  168. 

Supplementary  and  Conjoined  Actions — 2V»o 

Defendera — Competency,  A  party  brought  an  ac- 
tion, and,  in  consequence  of  the  defence  pleaded, 
which  had  the  effect  of  throwing  liability  upon 
another  party,  raised  a  supplementary  action 
.  against  the  latter.  The  two  processes  were  ulti- 
mately conjoined.  The  pursuer  having  proi)osed 
issues  against  both  parties,  held  (dub.  Lord 
Neaves),  that  that  course,  although  it  necessarily 
entailed  defeat  of  the  pursuer  by  one  or  other  of 
the  defenders,  was  competent.  London  and 
Caledonian  Insurance  Co.  v,  London  and  Edin- 
burgh Shipping  Co.  and  Another,  p.  167. 

Issues.     See  Jury  Trial, 

Judicature  Act,     See  Contract. 

Judicial  Factor.     See  Trtut. 

Juratory  Caution,     See  Landlord  and  Tenant, 

Jury  Trial^New  Trial,  On  report  of  a  Lord  Ordi- 
nary in  a  case  where  a  new  trial  had  been  granted, 
motion  to  fix  a  day  for  trial  during  session  re- 
fuaed,    Lyell  v,  Gardyne,  p.  14. 

■  Right  of  Way — Motion  to  apply  Verdict — 
Conclusion  ofRemowU  of  Obstruction — Interdict — 
Expenses,    Defender  in  declarator  of  right  of  way 
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assoilzied  from  condusions  of  removal  of  obstruc- 
tions, and  interdict  against  obstructing.  Pur- 
suer found  entitled  to  modified  expenses.  Scotts 
V.  Drummond  and  Heriot,  p.  82. 

Jwy  Trial^BiU  of  Bxceptiofu — Reeord—Issue—Con- 
struction.  1.  Refusal  by  presiding  Judge  to  allow 
pursuers  to  put  in  (1)  articles  of  condescendence, 
and  (2)  whole  record,  at  trial,  sustained.  Ob- 
servations on  the  legitimate  use  of  the  record  at 
trial.  2.  Exception  by  defenders  to  refusal  of 
Judge  to  construe  a  term  in  the  issue,  disallowed. 
Taylor  &  Co.  v.  Macfarlane  &  Co.,  p.  83. 

Expenses,   Circumstances  in  which  modified 

expenses  .awarded.    Gordon  v.  Scottish  North- 
Eastern  Railway  Company  and  Mitchell,  p.  75. 
•  New  Trial.    Motion  for  new  trial,  on  the 


ground  that  the  "Verdict  was  contrary  to  evidence, 
refused.    Young  &  Co.  v.  GiUespie,  p.  86. 

Netp  Trial.    Motion  for  new  trial,  on  the 

ground  that  the  verdict  was  against  evidence,  re- 
fused.   Robertson  v.  Swan  &  Son,  p.  87. 

New  Trial.    Motion  for  new  trial,  on  the 

ground  that  the  verdict  was  against  evidence,  re- 
fused.    Muir  V.  North  British  Daily  Mail,  p.  88. 

New  Trial — Bill  of  Exceptions — Commisnon 

Agent — Insurance.  Motion  for  new  trial,  on  the 
ground  that  the  verdict  was  against  evidence,  re- 
fused. Exceptions  to  Judge's  charge  disallowed. 
Sidey  &  Crawford  and  Mandatory  v.  J.  &  A. 
Phillips,  p.  107. 

Servitude — Reparation — Compromise.      Cir- 


cumstances in  which  the  Court  gave  effect  to  an 
arrangement  between  parties  as  to  one  branch  of 
the  case,  and  applied  the  verdict  of  a  jury  on  the 
other  branches  so  far  as  consistent  with  the 
terms  of  the  arrangement.  Rattray  v.  Tayport 
Patent  Slip  Company  and  Another,  p.  135. 

New  Trial — Reparation — Culpa — Collision — 
Malicious  Act.  Motion  for  new  trial,  on  the 
ground  that  the  verdict  was  against  the  evidence, 
refused.  Observations  (per  Lord  President)  on 
defence  that  the  collision  was  owing  to  the  mali- 
cious act  of  some  person  or  persons  unknown. 
Hay  V.  North  British  Railway  Company,  p.  186. 

-  New  Trial — Bill  of  Exceptions — Infringement 


of  Patent.  Motion  for  new  trial,  on  the  ground 
that  the  verdict  was  against  evidence,  refused. 
Exceptions  disallowed.  M'DougaU  and  Manda- 
tory V.  Girdwood,  p.  140. 

-Fraudulent  Misrepresentation.      Verdict  for 


defender.     Broatch  v.  Jenkins,  p.  285. 

-Slander,    Verdict  for  pursuer.    Mackenzie  v. 


Drummond,  p.  281. 
Wrongous — Search  and  Aprehension.   Verdict 

for  pursuer.      Pringle  t;.  Bremner  and  Stirling, 

p.  288. 
Road — Right  of  Way.    Verdict  for  defender. 

Lyell  V.  Gardyne,  p.  237. 

•  Reparation — Loss  of  Life.    Verdict  for  pur- 


suer.   Hunter  v.  Grieve,  p.  287. 

See  Process — Ship. 

Jus  Crediti.     See  Fraud. 

Jus  Publicum.     See  Mussel  Fishings. 

Kirk-Session.     See  Poor. 

Landlord  and  Tenant — Removing — A.  S.^  l^th  Dec. 
1756 — Suspension — Juratory  Caution.  In  a  sus- 
pension of  a  decree  of  removing,  Held  (1)  that  a 
summons  of  removing  under  the  Act  of  Sederunt 
1756  did  not  require  to  libel  a  written  title  of 
possession,  and  was  competently  directed  against 
a  party  possessing  on  tacit  relocation  or  by  mere 
sufferance;  and  (2^  in  the  circumstances,  the 
complainer's  case  being  plainly  bad  on  the  merits. 


that  he  could  not  be  allowed  to  suspend  on  jura* 
tory  caution.    Mein  v.  Mein's  Trustees,  p.  78. 

LancUord  and  Tenant — Summary  AppUcation^Ee- 
moving — Ejection —  Vicious  and  precarious  pouts' 
sion.  An  application  presented  to  a  Sheriff-court 
for  summary  ejection  of  parties  in  poBsession  of 
house  and  lands  held  to  be  incompetent,  there 
being  no  allegation  that  the  possession  was  either 
vicious  or  precarious.    Hally  v.  Lang,  p.  146. 

Lease  —  Submission  —  Decree-Arbitral  —  Reduction. 
Circumstances  in  which  held  that  a  decree-ar- 
bitral was  conform  to  the  matter  remitted  by  the 
submission.     Patrick  v.  M'CaU,  p.  12. 

Power  to  Plant — Abatement  of  RetU—Tad- 

twmity.  Circumstances  in  which  held  that  plant- 
ing had  been  made  by  a  landlord  on  his  tenant's 
farm  at  the  request  and  for  the  convenience  of 
the  tenant,  and  not  under  a  reserved  power  in  the 
lease  which  conferred  a  right  on  the  landlord  to 
take  ground  for  that  purpose.  Grants  v.  Earl  of 
Seafield,  p.  196. 

Submission — Decree-Arbitral —  ComwtioR- 


Failure  to  hear  Parties,  Verdict  for  the  pur- 
suer in  an  action  seeking  to  set  aside  a  decree- 
arbitral  regulating  the  mutual  daims  between 
an  outgoing  and  incoming  tenant  and  the  pro- 
prietor, on  the  ground  that  the  oversman  acted 
corruptly  and  before  awarding  his  decreet-arhitral 
did  not  hear  the  pursuer  on  the  matters  disposed 
of.  Cameron  v.  George  Menzies  and  Others,  p. 
285. 

See  Bankruptcy — Mussel  Fishing— Suspen- 


sion— Interdict — Tutor-Nominate. 

Leave  to  Enrol.     See  Petition. 

Legitimacy.     See  Husband  and  Wife. 

Level  Crossing.     See  Railway. 

Liberation.     See  Bankruptcy. 

Liferent.     See  Husband  and  Wife — Trust. 

Lis  Pendens.     See  Bankruptcy, 

Loan.     See  Bankruptcy. 

Locality.     See  Teinds — Entail. 

Loch.     See  Property. 

Lunatic,     See  Poor. 

Machinery,     See  Reparation. 

Malicious  Act.     See  Jury  Trial. 

Manager.     See  Reparation. 

Mandatory — Suffidency — Objection.  Circumstances 
in  which  objection  to  the  sufficiency  of  a  manda- 
tory repelled.  Grant  v.  Macdonald  and  OtheiSi 
p.  189. 

Manse — Heritors—Repairs — Additions.  A  manse 
had  been  built  in  1840,  and  occupied  by  the  then 
minister  till  1857,  and  by  the  present  minister 
down  to  1866,  without  objection  to  its  com- 
petency, but  had  never  been  declared  a  free 
manse,  nor  accepted  by  the  presbytery.  The 
presbytery  then  ordered  the  heritors  to  make 
certain  repairs  and  additions.  The  heritors  were 
willing  to  make  the  repairs,  which  were  of  trifling 
amount,  but  declined  to  make  additions.  Held 
(1)  that  as  there  was  no  structural  defect,  and 
the  manse  might  be  repaired  at  a  small  cost,  the 
heritors  were  not  bound  to  make  additions  or  al- 
terations ;  (2)  that  the  manse  must  be  held  to  be 
a  competent  manse  from  the  impli^  acqui- 
escence of  the  presbytery  and  ministers,  though 
it  had  never  been  declared  such  nor  accepted  by 
the  presbytery.  Elliot  and  Otherso.  Hunter,  p.  180. 

Marriage.    See  Husband  and  Wife — Process. 

Master  and  Servant.     See  Reparation. 

Medium  Filum,    See  Property. 

Minerals.     See  Suspension. 

Mineral  Tenant.     See  Reparation. 
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Minister.     See  Parish, 

Mussel  Fishings — Barony— General  Title— Jvus  Pub- 
iicnm — Possession] — Agreements — Leases — Interim 
Interdict,  CircumBtancea  in  which  interim  in- 
terdict granted,  pending  the  trial  of  the  question 
as  to  rights  of  parties  to  mussel  scalps  situated  on 
the  shore  between  high  and  low  water  mark. 
Lindsay  and  Long  v.  Robertson  and  Others,  p.  91. 

Mutual  Conveyance.     See  Husband  and  Wife. 

negative  Prescription.     See  Commonly. 

New  Trial.     See  Jury  Trial — Eoad — Reparation. 

Non-acceptance.     See  Ih^tst. 

Non-use.     See  Commonly. 

OUig€Uion — Contract  of  Service — Partnership — Death 
of  Partner — Specific  Implement — Damages.  H. 
contracted  with  the  firm  pf  M*E.  &  A,  ac- 
countants, to  serve  them  as  clerk  for  five  years 
for  an  annual  salary  and  a  per  centage  on 
profits.  One  of  the  partners  of  the  firm  died 
during  the  currency  of  the  contract.  The  re- 
maining partner  refused  to  act  any  longer  on 
the  agreement.  Held  that  the  contract  was 
one  of  personal  service,  terminated  by  dissolu- 
tion of  the  firm  consequent  on  the  death  of  the 
partner;  that  there  was  no  breach  of  contract 
by  death  of  the  partner;  and  that  H.  could 
neither  get  specific  implement  nor  damages, 
but  only  the  balance  of  annual  salary  due  for 
the  period  between  the  partner's  death,  and 
the  end  of  the  year  of  service,  under  deduction 
of  his  earnings  in  other  ways  during  that  time. 
Hoey  V.  M*Ewan  &  Auld,  p.  71. 

Contract  of  Service — Partnership — Erpenses. 

Modified  expenses  to  defenders.  Hoey  v.  M *Ewan 
k  Anld,  169. 

■  See  Teinds — Reparation — Service. 

Offer  of  Payment.     See  Bankruptcy. 

Onus.     See  Commonty — Ship. 

Onerosity.     See  Husband  and  Wife. 

Parish—Miniiter-^Olebe  Lands  {Scotland)  ^cf  1866. 
Form  of  procedure  in  a  petition  by  a  parish 
minister  for  authority  to  feu  a  glebe,  presented 
under  the  "  Glebe  Lands  (Scotland)  Act,  1866." 
This  was  a  petition  at  the  instance  of  the  Rev. 
Mark  Johnston  Bryden,  minister  of  the  parish  of 
Kirkcaldy,  in  the  presbytery  of  Kirkcaldy,  and 
county  of  Fife,  for  authority  to  feu  part  of  the 
glebe  of  Kirkcaldy.  Minister  of  Kirkcaldy,  peti- 
tioner, p.  190.    Appendix,  p.  254. 

See  Church. 

Partnership.     See  Obligation — Fraud. 

Parts  and  Pertinents.     See  Property — Prescription. 

Patent.     See  Reparation. 

Penuria  testium     See  Commission. 

Petition — Leave  to  Enrol.  Circumstances  in  which 
a  petition  for  special  authority  to  enrol  in  the 
roll  of  undefended  causes,  refused.  Zizinias 
and  Mandatories,  p.-  205. 

Petition.     See  Bankruptcy — Trust. 

Police.     See  Reparation. 

Poor — Settlement — CasucU  or  Accidental  Birth.  In 
an  action  by  a  relieving  parish  against  the  parish 
of  birth  (there  being  no  residential  settlement) 
and  the  parish  in  which  the  pauper's  parents 
had  a  settlement,  which  latt-er  parish  was  called 
in  consequence  of  a  plea  by  the  former  parish 
that  the  birth  took  place  fortuitously  on  the  oc- 
casion of  an  accidental  visit  to  a  market  in  that 
parish,  held  (per  Lord  Ormidale,  and  acquiesced, 
in)  that  th«  parish  of  actual  birth  was  liable. 
Craig  V.  M'Lennan  &  Ross,  p.  10. 

• Poors*  Roll.    A  pursuer  of  an  action  of 

filiation    and    aliment,  holding   judgments  of 


Sheriff-Substitute  and  Sheriff  in  her  favour, 
found  entitled,  as  respondent  in  an  advocation, 
to  the  benefit  of  the  Poors'  Roll.    M'Ewan,  p.  82. 

Poor — Residential  Settlement — Forisfamiliation  — 
Lunatic.  1.  Circumstances  in  which  (aff.  Lord 
Kinloch>  held  that  majority  had  not,  per  «,  the 
effect  ot  forisfamiliating  a  daughter  living  in 
family  with  her  father,  and  dependent  on  him. 
2.  That  absence  as  a  patient  in  an  asylum  had 
not  the  effect  of  acquiring  for  her  any  other  than 
the  derivative  settlement  she  had  through  her 
father,  that  the  father's  settlement  at  the  date  of 
his  death  enured  to  the  pauper,  and  that  that 
was  still  her  settlement  as  the  statutory  period 
by  which  it  might  be  lost  had  not  expired.  Fraser 
V.  Robertson,  p.  74. 

Disposition — Kirk-Session — Parochial  Board 

— Poor  Law  AmendmerU  Act^  }  52.  Held  that  a 
disposition  of  lands  in  1726,  in  favour  of  the 
minister  of  the  parish  and  three  elders  of  the 
session  "  and  their  successors  in  office  from  time 
to  time  as  minister  and  elders  of  the  said  kirk- 
session  for  the  use  and  behoof  of  the  poor  of  said 
parish"  fell  under  the  provision  in  the  62d  sec- 
tion of  the  Poor  Law.  Inspector  of  Poor  of 
Kinglassie  v.  Heritors  of  Kinglassie,  p.  96. 

Poors'  Roll.    Application  for  admission  to 

the  poors'  roll  refused.    Cunningham,  p.  156. 

—  Settlement — Residence.  Held  by  a  majority 
of  the  whole  Court  (diss.,  Lord  President  and 
Lord  BenhOlme)  that  a  sailor  who  was  tenant  of 
a  house  in  parish  of  B  for  five  years,  and  whose 
wife  resided  there  during  the  whole  period,  but 
who  himself  did  not  reside  there  for  half  of  the 
time,  and  never  for  more  than  ten  months  at  a 
time,  being  during  the  rest  of  the  five  years  ab- 
sent on  voyages,  had  acquired  a  settlement  in  B 
by  "  continuous  residence."  Qreig  v.  Simpson 
and  Miles,  p.  199. 

■  Expenses.    The  parish  of  A  raised  a  sum- 


mons against  the  parishes  of  B  and  C  for  relief 
of  aliment  to  pauper.  The  whole  discussion  was 
between  B  and  C.  A  held  not  entitled  to  ex- 
pense of  attending  discussion  of  B's  reclaiming 
note  in  the  Inner-House.  Greig  v.  Simpson  £ 
Miles,  p.  199. 

Possession.  See  Salmon  Fishing  —  Commonty  — 
Mussel  Fishing — Property — Landlord  and  Tenant. 

Postnuptial  Settlement.     See  Husband  and  Wife. 

Power.     See  Entail — Lease. 

Prescription  —  Part  and  Pertinent — Acquiescence. 
Two  conterminous  proprietors  both  claimed  a 
piece  of  ground.  The  defender  having  had  pos- 
session for  upwards  of  forty  years  without  a 
title,  pleaded  that  the  pursuer  was  barred  by 
prescription  and  also  acquiescence.  Pleas  re- 
pelled (the  Lord  Justice-Clerk  dissenting). 
M'Cowan  v.  Shields  and  Others,  p.  179. 
'  Prescription.     See  Salmon  Fishing. 

Preference.     See  Bankruptcy. 

Presumption.     See  Husband  and  Wife. 

Private  Road.     See  Interdict. 

Process — Advocation — Failure  to  Print  and  Box, 
Advocators  having  failed  to  obtemper  Lord  Or- 
dinary's interlocutor,  appointing  them  to  print 
and  box  record,  &c.,  to  the  Court,  on  report  of 
the  Lord  Ordinary,  respondent  recommended  to 
print  and  box  Lord  Ordinary's  interlocutor  with 
note  of  advocation.  Dow  &  Mandatory  v.  Jamie- 
son,  p.  107. 

Advocation.  Advocation  dismissed  in  re- 
spect of  non-appearance  of  advocator.    Dow  & 


Mandatory  v.  Jamieson,  p.  178. 
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Procen — Jttry  Triat — Auditor* 8  Report — CaufueVs 
Fees — Scientific  Witnesses,  Circumstances  in 
which  rates  fixed  for  fees  to  be  allowed  to  coun- 
sel and  fur  the  attendance  of  scientific  witnesses, 
and  for  the  preparation  of  reports.  Duke  of 
Bucdeuch  and  Others  v,  C!owan  and  Others,  p. 
190. 

Advocation — Failure  to  Print  and  Box.    Ad- 

yocator  having  failed  to  obtember  Lord  Ordi- 
nary's interlocutor  appointing  him  to  print  and 
box,  the  respondent  printed  the  Lord  Ordinary's 
interlocutor  and  the  note  of  advocation,  and  en- 
rolled in  the  single  bills.  Case  sent  to  summar 
roll.  Thereafter,  in  respect  of  no  appearance  by 
advocator,  advocation  dismissed.  Guild  v.  Gibb, 
p.  192. 

•  Declarator  of  Marriage — Reference  to  Oath. 


Reference  to  oath  in  declarator  of  marriage 
against  a  party  who  had,  previous  to  the  raising 
of  the  action,  married  another  woman  in  facie 
ecclesicB,  and  after  judgment  of  absolvitor  by  the 
House  of  Lords  had  been  applied,  refused.  ^Aff. 
C.  S.)  Opinion,  per  Lord  Chancellor,  that  smca 
the  Act  11  Geo.  IV.  and  1  Will.  IV.,  c.  69,  re- 
ference to  oath  is  incompetent  in  a  declarator  of 
marriage.  Opinions  that,  supposing  reference 
to  oath  to  be  competent  in  declarators  of  mar- 
riage, it  ought  not  to  be  allowed  where  the  in- 
terests of  third  parties  would  be  prejudiced. 
Longworth  v.  Yelverton,  p.  228.  See  Advocation 
— Jury  Trial. 

Production  of  Documents.    See  Proof, 

Proof-^Commissionr--5  and  6  Vict.,  c.  69—22  Vict., 
c.  20 — Subpoena — Production  of  Documents.  In 
a  petition  (incidental  to  a  suit  in  Chancery  for 
perpetuating  testimony)  for  examination  of  cer- 
tain parties,  and  order  on  them  for  production  of 
writs  called  for  in  the  suit,  the  Court  appointed 
the  parties  to  appear  before  the  Commissioner  in 
the  cause  for  examination,  leaving  all  questions 
as  to  production  of  documents  by  the  witnesses 
to  come  up  in  the  usual  way  before  the  Commis- 
sioner, and  then  to  be  determined  ultimately  by 
the  Court.     Campbell,  petitioner,  p.  84. 

See  Commonly — husband  and  Wife, 

Property — Running  Stream — Riparian  Proprietors — 
Feu — Medium  filum — Burgh.  Circumstances  in 
which  held  that  a  feuar  who  had  a  running 
stream  as  a  boundary  under  his  titles,  had  a 
right  to  interdict  proceedings  at  the  instance  of 
the  Magistrates  of  a  burgh,  that  would  have  the 
effect  of  debarring  him  from  the  use  of  the 
stream.  Question,  How  far  a  proprietor  who 
has  a  running  stream  as  his  boundary  has  an 
absolute  right  of  property  usque  ad  medium  filum 
aqymf  M'Intyre's  Trustees  v.  Magistrates  of 
Cupar,  p.  87. 

Loch — Crown  Charter — Parts  and  Pertinents 

— Possession— Common  Property,  Circumstances 
in  which  held,  on  a  construction  of  titles  and 
proof  of  possession,  that  the  property  in  a  loch 
was  vested  exclusively  in  one  proprietor,  to  the 
exclusion  not  only  of  the  public,  but  also  of  other 
riparian  proprietors.     Scott  v.  Napier,  p.  141. 

Property.     See  Interdict — Reparation, 

Protettion.     See  Bankruptcy, 

Public  Place.     See  Road. 

Railway — Siding — Level  Crossing — Agreement.  Cir- 
cumstances in  which  held  that  a  railway  com- 
pany having,  by  agreement,  given  a  level  cros- 
sing, along  with  a  sum  of  money,  to  a  proprietor 
whose  lands  were  intersected  by  a  branch  line, 
were  entitled  to  make  a  siding  near  the  level 


crossing,  it  being  held  proved,  on  the  evidence, 
and  after  a  remit  to  a  man  of  skill,  that  the  sid- 
ing did  not  render  the  level  crossing  either  un- 
safe or  materially  inconvenient.  Bell's  Trustees 
V,  Edinburgh  &  Glasgow  Railway  Co.,  p.  18. 

Real  Burden.     See  Teinds. 

Recal  of  Factory.     See  Ibtist. 

Recal  of  Sequestration,     See  Bankrt^tcy. 

Record,     See  Jury  Trial. 

Reduction.  See  Church — Lease — Fraud — Agent  and 
Client — Entail— Bond  of  Annuity, 

Reference  to  Oath,     See  Process. 

Reference.     See  Sale. 

Registration,     See  Bankrupt. 

Relevancy,     See  Church — Reparation — Ship. 

Removing,     See  Landlord  and  Tenant. 

Repair.     See  Road — Manse. 

Reparation  —  Wrongous  Search  —  Apprehension  — 
Warrant — Officers  of  Police — Relevancy,  The 
pursuer  of  an  action  of  damages  against  officers 
of  police  having  alleged  that  the  defenders  had 
illegally,  and  without  warrant,  searched  his 
house  and  repositories,  and  seized  his  papers; 
and  that  they  had  also  illegally,  and  witiicut 
warrant,  apprehended  him  and  lodged  him  in  the 
police  cells.  Held  (rev.  C.  S.)  that  the  action 
was  relevant,  and  the  case  remitted  for  trial  by 
jury.  Observations  (per  Lord  Chancellor)  on  the 
terms  of  the  issues.  Pringle  v.  Bremner  &  Stir- 
ling, p.  18. 

Culpa — Master  and  Servant —  CoUaborateur — 

Manager.  Held,  sustaining  an  exception  to  a 
charge  of  Lord  Ormidale,  that  a  coalmaster  was 
not  liable  for  damages  for  injuries  sustained  bj 
one  of  his  colliers  which  were  assumed  to  hayo 
been  caused  by  the  fault  of  the  manager  of  the 
pit,  the  manager  and  the  collier  being  fellow- 
servants.  Wilsons.  Merry  and  Cunningham,  p.  83. 

Culpa  —  Master  (fnd  Servant  —  Inauffideni 

Machinery.  A  master  held  responsible  for  the 
death  of  a  workman,  the  accident  causing  death, 
being  due  to  the  insufficiency  of  some  machinery 
provided  by  the  master.  M  athieson  v.  Weems,  p.  66. 
-  Decree  in  <iU>sence  against  a  party  who  had^ 


after  the  Summons,  hut  before  Decree,  paid  the  debt. 
B  &  L  brought  an  action  against  D  for  a  sum 
of  money.  D  paid  the  debt  and  a  sum  of  ex- 
penses. Some  days  after,  the  agent  of  B  &  L 
took  decree  in  absence  against  D.  Held,  in  an 
action  of  damages  at  the  instance  of  D  against 
B  &  L,  D  averring  that  the  defenders  had  acted 
maliciously  and  without  probable  cause,  (1)  that 
D  was  entitled  to  an  issue,  (2)  (dub.  Lord  Cur- 
riehill)  that  the  issue  must  contain  malice  and 
want  of  probable  cause.  Davies  &  Co.  v.  Brown 
&  Lyell,  p.  68. 

Verdict  —  Insurance  —  Ship  —  Aseignation. 


Pursuers  of  action  of  damages  for  injury  to  ship 
by  collision  obtained  verdict,  and  moved  that  it 
be  applied.  They  produced  assignation  in  their 
favour,  by  insurers,  of  claim  against  injurers  of 
ship ;  objection  by  defenders,  that  pursuers  had 
already  recovered  compensation  from  insurers, 
repelled,  and  verdict  applied.  Morison  and 
Milne  v.  Batholomeo  and  Massa,  p.  81. 

Culpa — Unfenced  Machinery — New  Trial — 


Bill  of  Exceptions,  Motion  for  new  trial,  on  the 
ground  that  the  verdict  was  against  evidence, 
refused.  BiU  of  Exceptions  sustained,  on  the 
ground  that  the  first  direction  excepted  to  was 
ambiguous,  and  the  second  unsound.  Fraser  r. 
Younger  &  Son,  p.  90. 
Slander — New  IVial — Contrary  to  Evidence 
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— Head  MoMter^ — Privilege.  In  an  action  of  da- 
mages for  Slander  at  the  instance  of  a  school- 
mistress against  a  master,  who  claimed  to  be 
head-master  of  the  school  and  who  maintained 
the  privilege  of  his  situation  to  utter  the  slander 
libelled  on,  new  trial  refused,  in  respect  the 
slander  did  not  fall  within  the  privilege.  Milne 
o.  Bauchope,  p.  165. 

ReparcUion — Superior — Mineral  Tenant — Feuar — Ob' 
ligatian — Delict^  Underground  Working— Property. 
A  party  holding  a  feu-right  of  property  in  a 
mineral  district  brought  an  action  against  the 
superior  and  his  mineral  tenant  for  damages  on 
account  of  injury  to  buildings  on  the  feu  by  rea- 
son of  underground  working.  A  proof  was  led. 
Held  (1 )  that  the  superior  was  liable,  and  (dub. 
Lord  Deas)  that  his  liability  was  entirely  ez  eon- 
traeiu;  (2)  (diss.  Lord  Curriehill)  that  the 
mineral  tenant  was  also  liable,  and  (dub.  Lord 
Deas)  that  his  liability  was  entirely  ez  delicto, 
Hamilton  v.  Turner  and  Another,  p.  202. 

Patent — Consequential  Damage.     Action  of 

damages  by  a  proprietor  of  a  mineral  estate 
against  a  patentee,  on  the  ground  that  the  paten- 
tee, having  a  patent  for  a  certain  limited  purpose, 
falsely  and  maliciously  asserted  that  the  patent 
included  the  mineral  of  the  pursuer's  estate,  dis- 
missed on  the  ground  that  the  summons  disclosed 
no  relevant  ground  of  action. — (Aff.  C.  S.)  Gil- 
lespie V.  Young  and  Others,  p.  212. 

See  Church — Jury  Thiol — lesuet. 

Report.     See  Sutpention — Issuee. 

Residential  Settlement.     See  Poor, 

Reetiiution.     See  Fraud, 

Retention  —  Interim  Decree  —  Charge  —  Sutpention. 
Suspension  of  charge  on  interim  decree  in  an 
action  for  payment  of  money,  on  the  ground 
that  the  complainer  had  a  right  of  retention  in 
respect  of  having  subsequently  in  the  action 
obtained  a  judgment  against  the  charger  for  a 
sum  of  expenses,  which  judgment  was  under 
review,  refused.    McAllister  v.  Duthie,  p.  108. 

Right  of  Way.     See  Road-- Jury  Trial, 

Right  to  Complete.     See  Contract. 

R^arian  Proprietor.     See  Property. 

Right  of  Way— Public  PlaeeSea^ Shore-- 

Harbour — New  Trial.  Motion  for  new  trial,  on 
the  ground  that  the  verdict  was  contrary  to 
eyidence,  refused.  Scott  v.  Home-Drummond 
and  Heriot,  p.  14. 

Road  Trutteet — Contractor^Repair,  Peti- 
tion by  road  trustees  to  have  a  road  contractor 
ordained  to  repair  certain  alleged  defects  in  the 
condition  of  the  road  at  the  termination  of 
his  contract  dismissed,  there  being  no  proof 
of  any  specific  fault  on  the  part  of  the  con- 
tractor. Mackenzie  v.  Sutherland  and  Hender- 
son, p.  110. 

Reparian  Proprietor.     See  CorUract. 

Running  Stream,     See  Property, 

Sale — Referaice — Valuation.  Circumstances  in 
which  held  that  the  documents  embodying  a 
reference  to  arbiters  to  value  a  crop,  &o.,  and 
their  deliverance  thereon,  were  sufficiently  ex- 
plicit, and  that  the  valuation  was  binding  on  the 
parties.     M'Master  v.  Linton,  p.  64. 

See  Iteuet. 

Salmon  Fishings— Sutpention — Possession — ArUfi- 
dal  Embariment,  Held  that  a  proprietor  of 
salmon  fishings,  who  had  a  right  to  fish  from  the 
side  of  the  river,  was  not  entitled  to  follow  the 
river  so  as  to  fish  from  an  artificial  embank- 
ment which  had  had  the  effect  of  altering  the 


channel  of  the  river,  it  not  being  proved  that  he 
had  exercised  his  right  by  possession  from  the 
embankment.  Earl  of  Wemyss  v.  Magistrates  of 
Perth,  p.  62. 

Salmon  Fishings — Crown  Charter — Prescription.  Cir- 
cumstances in  which  held,  on  construction  of  titles 
and  proof  of  possession,  that  a  proprietor  of  lands 
on  the  sea-shore  was  vested  in  the  salmon-fish- 
ings ez  adverso  of  his  lands.  Lord  Advocate  t;. 
Sinclair,  p.  207. 

Stoup-Nets.    Circumstance  in  which  interim 

inderdict  against  an  alleged  illegal  mode  of  fish- 
ing refused.  Magistrates  of  Stirling  v  Jeffrey 
and  Others,  p.  268. 

Salvage.     See  Issues. 

Scientific  Witnesses.    See  Process. 

Sea-shore.     See  Road. 

Sequestration.     See  Bankruptcy — Trust. 

Service  —  Conditional  Institute — Substitute — Obilga- 
tion  to  Infeft.  By  mortis  causa  settlement  A  dis- 
poned his  whole  estate,  heritable  as  well  as 
moveable,  to  himself  and  the  child  or  children 
of  his  body,  equally  between  them,  and  to  their 
assignees  and  disponees,  whom  failing  to  B,  C, 
D,  and  E,  and  their  assignees  and  disponees,  th^ 
share  of  any  of  them  dying  without  issue  to  go 
to  the  survivors.  The  clause  of  obligation  to  in- 
feft was  directly  and  exclusively  in  favour  of  B, 
C,  D,  and  E.  A  died  without  issue,  and  survived 
by  all  the  grantees,  and  shortly  afterwards  B 
died  without  having  expede  service  to  A.  In  an 
action  at  the  instance  of  B's  testamentary  trus- 
tees, and  of  C,  D,  and  E  against  A's  heir-at-law. 
Held  (1)  that  by  the  terms  of  A's  settlement  B 
was  a  substitute,  and,  not  having  served  to  the 
granter,  no  right  had  vested  in  him  capable  of 
being  transmitted  to  third  parties ;  (2)  that  the 
obligation  to  infeft  did  not  confer  upon  the 
substitutes  a/w  crediti  capable  of  being  enforced 
against  the  granter's  heir-at-law,  and  vesting  in 
them  a  morte  testatoris,  but  that  that  clause  must 
be  read  consistently  with  the  dispositive  clause, 
and  as  intended  simply  to  afford  facilities  for 
completing  their  titles  as  substitutes.  Observa- 
tions (per  Lords  Cowan  and  Neaves),  repudiating 
the  authority  of  the  case  of  Hamilton  v.  Hamilton 
as  reversed  by  the  House  of  Lords  (1 724), — Ro- 
bertson's Appeals,  493.  Trustees  or  William  S. 
Young  and  Others  v.  William  Young  and  his 
Tutor  ad  litem,  p.  241. 

See  Husband  and  Wife. 

Servitude.     See  Jury  Trial. 

Settlement.     See  Poor. 

Slander.     See  Reparation — Jury  Trial. 

Ship—Bill  of  Lading— Charter  Party— Short  Ship- 
ment— Failure  to  Deliver — Owner — Relevancy — 
Act  18  and  19  Vict.,  c.  8.  Held  that  a  bill  of 
lading  is  not  conclusive  evidence  of  the  amount 
of  shipment  in  a  question  with  the  owner ;  and 
an  action  at  the  instance  of  onerous  indorsees  of 
the  bill  of  lading  dismissed  as  irrelevant,  in  re- 
spect there  was  no  averment  that  there  had  been 
an  actual  shipment  of  the  amount  which  it  was 
said  should  have  been  delivered.  Maclean  & 
Hope  V.  Munck,  p.  187. 

Carrier — Damage    of    Goods — Liability     of 

Owners — Bill  of  Lading — Onus  Proband! — Jury 
Trial — Special  Verdict.  A  special  verdict,  in  an 
action  by  owners  of  goods  against  shipowners, 
found  that  the  goods  had  been  shipped  in  good 
condition  at  the  port  of  shipment  and  were  deli- 
vered in  a  damaged  condition  at  the  port  of  deli- 
very, owing  to  breakage,  and  that  there  was  no 
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evidence  to  show  how  the  damage  had  been 
caused.  The  bill  of  lading  contained  the  clanse 
"Not  answerable  for  breakage."  Held,  on  a 
construction  of  the  bill  of  lading,  that  it  lay  on 
the  pursuers  to  prove  fault  on  the  part  of  the 
shipowners,  and  there  being  no  proof  of  fault, 
verdict  entered  up  for  defenders.  Moes,  Moliere, 
and  Tromp  v.  Leith  and  Amsterdam  Steam  Ship- 
ping Company,  p.  169. 

Ship — Lost  of  Goods — Breach  of  Contract — Liahility 
of  Carriers.  Verdict  for  pursuer  in  an  action  of 
damages  against  a  shipping  company  who  under- 
took to  carry  certain  goods  and  failed  to  deliver 
them.  Verdict  for  defenders  so  far  as  action  was 
directed  against  another  company  who  had  char- 
tered one  of  their  steamers  to  the  company  that 
undertook  to  carry.  London  and  Caledonian 
Marine  Insurance  Company  v.  The  London  and 
Edinburgh,  and  the  Dundee,  Perth  and  London 
Shipping  Companies,  p.  238. 

See  Reparation. 

Short  Shipment.     See  Ship. 

Singular  Successor.     See  Teinds. 

Special  Verdict.     See  Ship. 

Specific  Implement.     See  Obligation. 

Spca  Succeesionis.     See  Husband  and  Wife. 

Stipend.     See  Teinds. 

Stocked  Farm.     See  Trust. 

Stoppage  in  Transitu.     See  Issues. 

Submission.     See  Lease. 

Subpcena.     See  Proof. 

Substitute.    See  Service. 

Summary  Application.     See  Landlord  and  Tenant. 

Superior  and  Vtusal — Disponee  —  Feu-Contract  — 
Condition — Contravention — Irritancy.  A  feu-con- 
tract contained  a  prohibition  against  sub-feuing, 
but  had  no  clause  of  irritancy.  The  vassal  dis- 
poned by  conveyance  in  usual  form,  and  there 
were  several  subsequent  transmissions  entered 
with  the  superior,  Held,  (1)  as  between  the  supe- 
rior and  his  vassal,  tliat  reduction  of  the  feu-con- 
tract was  incompetent;  and  (2)  in  a  question  with 
the  successive  disponees,  that  the  dispositions  be- 
ing in  the  usual  form,  with  obligation  to  infeft 
one  double  manner  of  holding,  were  not  liable  to 
reduction  as  violations  of  the  conditions  in  the 
feu-contract,  the  disponees  having  it  in  their 
power  to  enter  at  any  moment  with  the  superior. 
Question  as  to  competency  of  partial  reduction  of 
such  dispositions.  Colquhoun  v.  Walker  and 
Others,  p.  15. 

See  Reparation. 

SuppUmentarg  and  Conjoined  Actions.     See  Issues. 

Suspension — Lease — Minerals--  Working  to  Profit — 
Report.  Circumstances  in  which  held,  under  a 
lease  which  provided  that  the  minerals  let  might 
be  given  up  upon  the  report  of  an  engineer 
named  in  the  lease  that  they  had  become  un- 
workable to  profit,  that  the  report,  which  has  a 
condition  of  taking  benefit  under  the  lease,  had 
not  been  set  up,  and  suspension  of  a  charge  for 
rent  due  under  the  lease  accordingly  refused. 
Wylie  and  Hill  v.  Belch,  p.  29. 

Suspension —  Charge  on  BiUr— Fraud.  Circumstances 
in  which  (afiirming  judgment  of  Lord  Barcaple) 
suspension  of  a  charge  on  a  bill  refused.  Fin- 
layson  v.  Gibb,  p.  70. 

Suspension — Unextracted  Decree— Conditional  Offer  of 
Payment  —  Assignation  —  Refusal —  Consignation. 
A  party  made  a  conditional  offer  of  payment  of 
the  sum  contained  in  an  uneztracted  decree. 
The  condition  was  refused,  and  he  then  consigned 
the  whole  amount  and  brought  a  suspension. 


Held  that  consignation  is  equivalent  to  payment, 
and  that  suspension  was  a  competent  remedy. 
Paul  V.  Henderson,  p.  206. 

Suspension.  See  Salmon  Fishing — Landlord  and 
Tenant — Retention — Bankruptcy. 

Surrender.     See  Teinds. 

Taciturnity.     See  Lease. 

TaxeUion.     See  Agent  and  Client. 

Teinds —  Valuation — Barony.  A  summons  of  valua- 
tion brought  into  Court  the  *'  lai^  and  barony 
of  A."  In  the  process,  a  rental  was  produced  of 
several  holdings  bearing  to  be  a  rental  of  the 
"  haill  lands  libelled."  The  lands  specified  in 
the  rental  were  separately  valued  in  the  decree. 
Judgment  of  the  Court  of  Session,  finding,  on 
construction  of  the  decree,  that  the  teinds  of  those 
portions  of  the  barony,  if  any,  which  were  not 
embraced  within  the  special  subjects  enumerated 
in  the  rental  forming  the  basis  and  limit  of  the 
decree  were  unvalued,  and  allowing  a  proof  be- 
fore answer  of  an  averment  by  the  minister  in  a 
locality  that  certain  specified  subjects  in  the 
barony  were  unvalued,  afiSrmed.  Opinion  {per 
Lord  Cranworth)  that  if  the  barony  had,  at  the 
time  of  the  decree,  included  not  only  the  subjects 
specifically  mentioned,  but  moss-lands  in  the 
hands  of  the  heritor  yielding  no  rent,  it  would 
not  be  inaccurate  to  say  that  the  rental,  though 
silent  as  to  those  lands,  was  a  rental  of  the  whole 
lands  libelled,  since  it  would  state  all  the  rent 
yielded  by  the  lands.  Nicol  and  Others  v.  Paid, 
p.  22. 

Augmentation —  Valuation — Declarator.  Pro- 
cedure in  an  augmentation  sisted  to  allow  minis- 
ter to  bring  a  declarator  to  try  the  validity  of  a 
valuation  which  had  been  acted  on  for  a  long 
series  of  years — ^following  precedents  of  Kilbimie 
and  Stracathro.  Minister  of  Ceres  v.  The  Heri- 
tors, p.  100. 

Valuation — Approbation.    A  report  by  Sub- 


Commissioners  for  valuing  teinds  in  1680,  bore 
that  certain  lands  were  •'  worth  of  yearly  rent, 
in  stok  by  teynd,  40  bolls  victuall— thairoff,  10 
bolls  bear  and  80- bolls  black  aitts."  Held,  in  an 
action  of  approbation,  that  the  Court  could  com- 
petently approve  of  the  report,  and  give  the  value 
of  the  teind  as  one-fourth  of  the  reported  value 
of  the  stock.  Objection,  that  the  valuation  was 
led  in  the  absence  of  the  minister,  repelled. 
Jamieson  and  Others  v.  Minister  of  Orwedl  and 
Others,  p.  126. 

■  Locality — Stipend — Obligation    of  Relief- 


Real  Burden — Singular  Successor.  A  minute  of 
sale  in  1740,  conveyed  the  lands  of  N.  free  of  all 
stipend,  &c.,  and  contained  an  obligation  to  con- 
vey the  lands  of  K  in  real  warrandice.  The 
obligation  remained  personal,  and  there  was  no 
conveyance  of  K  in  real  warrandice.  Held,  on 
objection  to  an  interim  scheme  of  locality,  that  a 
singular  successor  in  the  lands  of  K  was  not 
bound  to  submit  to  be  localled  upon  for  the  sti- 
pend efi^eiring  to  the  lands  of  N,  reserving  right 
to  proprietor  of  lands  of  N  to  enforce  his  claim 
in  a  suitable  action.  Macleay  v.  Sinclair,  p.  162. 
Valuation —  Surrender — Minister —  Titular. 


Circumstances  in  which,  in  a  question  between 
an  heritor  and  a  minister  as  to  a  proposed  sur- 
render of  teinds  in  a  locality,  an  objection  by  the 
minister  to  the  valuation  on  which  the  surrender 
proceeded,  founded  on  the  allegation  that  it  had 
been  carried  through  without  the  presence  or 
citation  of  the  titular,  repelled.  Minister  of 
Colinton  v.  Foulis  and  Others,  p.  289. 
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Terce.     See  Entail, 

Towoffe.     See  ItmeM, 

Trust — Interest — Acetmxdation  of  Interest — Bona 
fides.  CircamstanceB  in  which  held  that  trustees 
who  had  taken  an  erroneous  view  of  theiT  duty, 
but  had  acted  throughout  in  Uma  fide,  were  bound 
to  pay  to  the  beneficiary  the  net  proceeds  of  the 
estate,  afterwards  to  pay  interest  at  4  per  cent., 
and  lastly,  interest  at  6  per  cent.  But  no  accu- 
mulation of  interest  allowed.  Douglas  v,  Douglaia' ' 
Trustees,  p.  77. 

Deed  of  Assumption — Sequestration  of  Trust- 
Estate — Judicial  Factor — Recal  of  Factory.  A 
trust-estate  being  in  the  hands  of  a  sole  trustee, 
the  Court,  on  the  prayer  of  beneficiaries,  seques- 
trated the  estate,  and  appointed  a  judicial  factor. 
Sometiine  thereafter  the  trustee  executed  a  deed 
of  assumption  and  conTeyance  in  favour  of  him- 
self and  two  new  trustees,  whereupon  the  bene- 
ficiaries prayed  for  recal  of  the  sequestration  and 
factory.  Prayer  granted  by  the  Court  in  the 
exercise  of  its  equitable  jurisdiction.  Shedden 
and  Others,  petitioners,  p.  146. 

•  FaUure  of  Trustees^  Judicial  Faetf/r — Am 


fOtUy — Discretion  to  Increase — Petition — Compe- 
tency, A  person  by  his  trust-deed  provided  an 
annuity  to  his  daughter  of  £60,  which  the  trus- 
tees, if  they  thought  right,  were  empowered  to 
increase.  The  trustees  declined  to  accept,  and 
the  daughter  served  to  her  father,  and  took  pos- 
session of  the  estate.  A  judicial  factor  was  arter- 
wards  appointed.  Held  that  a  petition  by  the 
daughter  for  increase  of  her  annuity  was  incom- 
petently brought,  the  proper  course  being  to  ap- 
ply to  the  factor,  who  might,  if  he  thought  fit, 
apply  to  the  Court  for  special  powers  to  that 
effect.  Question,  Whether  the  factor,  or  the 
Court  on  an  application  from  the  factor,  could 
exercise  the  discretion  reposed  by  the  truster  in. 
his  trustees?  Mackay  v,  Ewing  and  Others, 
p.  176. 

■  Liferent^  Fee — Stocked  Farm.      A  testator 


left  to  his  widow  the  liferent  of  a  stocked  farm. 
Held  that  the  obligations  of  the  liferentrix  were, 
to  keep  up  the  working  stock  on  the  farm,  sup- 
plying the  place  of  what  became  extinguished, 
and  to  leave  about  the  same  amount  of  crop  at 
the  end  of  the  liferent  as  she  took  at  the  begin- 
ning ;  but  that  her  executors  would  be  entitled  to 
the  benefit  of  any  material  increase  in  the  amount 


or  value  of  the  farm  plenishing.  Rogers*  Trus- 
tees V.  Rogers  and  Others,  p.  198. 
Trust — Trustees — Non-^tcceptance — Judicial  Factor- 
Discretionary  Power—Benefidaries.  Circumstances 
in  which  the  Court  refused  to  pronounce  upon  a 
petition  presented  by  a  judicial  factor  asking  in- 
structions in  regard  UJ  a  discretionary  power  re- 
posed in  trustees,  upon  whose  failure  he  had  ob- 
tained his  appointment.   Drew,  petitioner,  p.  206. 

Residue — Vesting.    The  residue  of  a  trufl^ 

estate  was  vested  in  trustees  for  behoof  of  the 
truster's  daughter  in  liferent  and  her  children  in 
fee,  to  be  kept  by  them  until  they  in  there  dis- 
cretion should  see  fit  to  settle  it  in  the  most  safe 
and  secure  manner  on  her  and  her  children ;  and, 
in  the  event  of  her  decease  without  issue,  the 
residue  to  go  to  the  truster's  nieces.  At  the 
truster's  death  the  daughter  was  meirried  and  had 
two  children.  Five  were  subsequently  born  to 
her  but  they  all  predeceased  her,  only  one  of 
them  leaving  issue.  Held  (aff.  C.  S.)  that  a 
share  of  the  provision  vested  in  each  of  the  five 
children  at  its  birth.  Carleton  and  Another  v. 
Thomson  and  Others,  p.  226. 

Trustee.    See  Bankruptcy, 

Ikaor'Nomtnate— Lease  ^Advertisement —  Valuation. 
Tutors-nominate  authorised  to  grant  a  new  nine- 
teen years'  lease  to  the  tenant  presently  in  occu- 
pation, at  the  rent  offered  by  him,  after  judicial 
remit  to  ascertain  the  sufficiency  of  the  tenant's 
offer,  but  without  advertisement  of  the  farm  for 
public  competition.    Brown's  Tutors,  pet,  p.  184. 

Authority  to  Borrow  Money — 20  ^  21  Fticf., 

e.  66,  §  4.  Petition  by  tutor-nominate  for  autho- 
rity to  borrow  money  on  security  of  pupil's  estates 
held  properly  presented  in  the  Inner-House. 
Campbell,  petitioner,  p.  191. 

Underground  Working.     See  Reparation. 

Unextracted  Decree.     See  Suspension. 

Valuation.    See  T^nnds — SdU—Tutors-Nommale. 

Verdict.     See  Jury  TridU^Reparation^Ship. 

Vesting.     See  Trust. 

Vicious  and  Precarious  Possession.  See  Landlord 
and  Tenant. 

Voluntary  Association.     See  Church. 

Voucher.    See  Bankruptcy, 

Warrant.     See  Reparation. 

Working  Underground.    See  Reparation. 

Working  to  Profit.     See  Suspension. 

Wrongous  Search.     See  Reparation — Jury  Trial. 


COURT  OF  JUSTICIARY. 


Ambiguity.     See  Theft. 

Adjournment  of  Diet.    See  Fire-Raising — Appeal. 

Amendment  of  Libel.  •  Bee  Appeal. 

Appeal  to  Quarter  Sessions — Summary  Procedure  Act. 
Interim  liberation  pending  appeal  to  the  next 
Qnarter  Sessions,  which  would  not  meet  till  the 
petitioner's  term  of  imprisonment  had  expired, 
granted  on  caution.    Pirrie,  p.  88. 

Appeal — Salmon  Fisheries  Act — Summary  Procedure 
Act — Adjour^snent  of  Diet — Warrant.  Objec- 
tions to  a  conviction  on  a  complaint  under  the 
Salmon  Fisheries  Act,  conducted  according  to 
tiie  forms  of  the  Summary  Procedure  Act,  (1) 
that  two  justices  being  required  to  try  the  case, 
an  adjournment  of  diet  before  trial  by  one  jus- 
tice was  incompetent;  (2)  that  the  conviction 
did  not  bear  the  names  of  the  justices  before 
whom  the  conviction  was  obtained, — ^repelled. 
CaiTuthers  and  Wylie  v.  Jones,  p.  68. 

Appeal — Complaint — Amendment    of   Libel — Sum- 


mary Procedure  Act.  Amendment  of  Libel,  not 
going  to  alter  character  of  offence  charged,  sus- 
teined.    Jackson  v.  Jones,  p.  70. 

Bank  Note.     See  Forgery. 

Citatum — Apprehension — 18  and  14  Vict.,  c.  88 — 
Police  Court — Conviction — Suspension.  Citation 
held  unnecessary  under  the  Police  Act  18  and  14 
Vict.,  c.  88.  Circumstances  in  which  a  convic- 
tion sustained,  and  pleas  of  incompetency  and 
oppression  repelled.  Observations  on  case  of 
Cogan^  1  Irv.,  688.     Lowe  v.  Buchan,  p.  88. 

Complaint  —  Summary  Procedure  Act  —  Poisoned 
drain  and  Flesh  Acts — English  Summary  Procedure 
A  et  — Prosecutor  —  Informer  —  Penalty  —  Title  to 
Complain — Interest-^ Relevancy.  Held,  in  a  sus- 
pension of  a  conviction  under  the  **  Poisoned 
Iilesh  Act  1864,"  that  any  one  of  the  public  had 
title  and  interest  to  bring  a  complaint  under  the 
Act.  Objections  to  relevahcy  of  complaint  re- 
pelled.    Hamilton  «.  Girvan,  p.  104. 
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Concealment  of  Pregnancy — 49  Oeo.  III.,  cc^,  14 — 
FuU  Time— Medical  Evidence,  Verdict  of  not 
proven  directed  in  respect  of  a  want  of  proper 
evidence  to  show  that  tiie  child  had  been  bom 
at  the  full  time.     H.  M.  Adv.  v.  FaJlon,  p.  1. 

Concurrent  Juriedietion,     See  Publican. 

Conviction.    See  Citation. 

Culpable  Homicide — Reekleee  Diecharge  of  Loaded 
Fire-arme — Relevancy.  In  an  indictment  against 
three  persons  for  culpable  homicide  of  girl  lulled 
by  single  rifle  shot,  and  for  culpable  and  reck- 
less discharge  of  loaded  fire-arms  in  the  direction 
of  a  public  place,  to  the  alarm  and  danger  of  the 
leiges — objections — (1)  that  as  the  alleged  cul- 
pability consisted  in  reckless  firing,  and  it  was 
not  stated  by  whom  the  shot  was  fired,  there 
could  not  be  responsibility  on  the  part  of 
any  one  of  the  panels  for  the  recklessness  of 
another ;  (2)  that  the  nature  of  the  recklessness 
charged  was  ambiguous ;  (8)  that  the  culpable 
discharge  being  charged  cumulatively,  and  not 
alternatively,  in  the  minor,  could  not  be  sustained 
as  a  separate  charge  if  the  charge  of  culpable 
homicide  were  irrelevant, — ^repelled.  Opinion — 
That  if  two  or  more  persons  join  in  reckless  fire- 
ing  in  the  direction  of  a  public  place,  and  one 
of  the  lieges  is  killed,  although  it  is  not  proved 
by  which  of  the  party  the  fatal  shot  was  fired, 
aU  are  guilty  of  homicide.  Her  Majesty's  Advo- 
cate V.  George  Barbier,  Eobert  Campbell,  and 
William  Reid,  p.  251. 

Declaration  of  Prisoner  —  Proof.  Her  Majesty's 
Advocate  v.  Helen  Foster,  p.  2. 

Evidence,  Record  of.     See  Sutpeneion. 

Expenses.    See  Suspension. 

Fire-raising — Policy  of  Insurance — Interest — Indict^ 
ment — Relevancy — Acffournment  of  Diet.  Objec- 
tion to  indictment,  that  interest  in  the  policy  of 
insurance  was  not  charged  against  the  panel, 
sustained.  Motion  to  adjourn  diet  refused,  pri- 
soner's counsel  not  consenting.  Her  Majesty's 
Advocate  v.  M'Ataranoy,  p.  1. 

Forgery — Uttering — Indictment — 46  Oeo.  III.,  c.  89, 
j§  1  and  Q— Promissory-Note— Bank'NoU.  (1) 
Ileld  that  a  charge  of  counterfeiting  "  notes  or 
obligations  for  the  payment  of  money"  was  a  re- 
levant charge  under  a  statute  directed  against 
counterfeiting  "  promissory-notes  for  payment  of 
money."  (2)  Objection,  that  documents  held 
to  be  promissory-notes  for  the  payment  of  money 
are  not  included  in  g  6  of  the  Act,  which  relates 
only  to  bank-notes  or  bank-bills.  Charges  under 
§  6  withdrawn.  Her  Majesty's  Advocate  v. 
Greatrez  and  Grim^aws,  p.  8. 

FuU  Time.    See  Concealment  of  Pregnancy, 

Insanity.     See  Proof. 

Interim  Liberation — Appeal  to  Quarter  Sessions^-!*! 
Oeo.  III.,  c.  66.  The  complainer  was  fined  by 
the  Justices,  under  17  Geo.  III.,  c.  66  Embezzle- 
ment Act).  He  appealed  to  the  Quarter  Ses- 
sions, who  refused  to  hear  the  appeal  because  the 
complainer  had  not  complied  with  the  require- 
ments of  the  statute.  Not  paying  the  fine,  he 
was  sent  to  prison,  and  thereafter  presented  a 
suspension  and  liberation.  Interim  liberation 
granted,  and  case  remitted  back  to  Quarter  Bes- 
sions.    Paterson  v.  Malcolm,  p.  82. 

Illegal  Fishing.    See  Suspension. 

Informer.    See  Complaint. 

Insurance.     See  Fire^aising. 

Interest.     See  Fire-raising — Complaint, 

Interim  Liberation,    See  Appeal, 

Jttrisdiction.    See  Publican — Suspension. 


Medical  Evidence.     See  Conceaimtnt  ef  Pregnancy. 

Penalty.    See  Complaint, 

Penal  Servitude.    See  Forgery. 

Police  Court.    See  CitaOon. 

Promissory-Note.    See  Forgery. 

Proof— Insanity.  Held  that  proof  of  insanity  of  a 
paternal  uncle  and  other  relatives  of  a  panel 
cannot  be  received  in  support  of  a  plea  of  in- 
sanity. H.  M.  Advocate  v.  Alexander  DingwtU, 
p.  249. 

See  Declaration. 

Prosecutor.    See  Complaint. 

Publiean^9  Oeo.  IV.,  c.  68,  {{  8  omf  4— 20  <Mi26 
Vict.,  e.  86,  2§  1, 10,  SI— Concurrent  JurisdieHon 
— Appeal.  The  justices  of  peace  of  a  cooaty 
held  to  have  no  jurisdiction  or  commission  under 
the  Public  Houses  Acts  to  grant  or  renew  certi- 
ficates with  respect  to  those  parts  of  their  county 
which  have  by  these  Acts  been  included  within 
the  limits  of  a  parliamentary  burgh.  Booth  v. 
Lang,  p.  2. 

Punishment — Transporlation-^Penal  Servitude — In- 
dictment, Held  that,  in  the  case  of  a  conviction 
under  a  statute  which  declared  the  punishment 
to  be  transportation,  the  Court  has  power  under 
20  and  21  Vict.,  c.  8,  to  pass  sentence  of  penal 
servitude ;  and  that  it  is  not  necessary  thai  the 
statute  20  and  21  Vict,  c.  8,  ■bonld  be  set  forth 
in  the  indictment.  Her  Majesty's  Advocate  v, 
Greatrex  and  Grimshaws,  p.  8. 

Quarter  Sessions,     See  Apped. 

Reckless  Discharge  of  goaded  Ftre-arms.  See  Cul- 
pable Homicide. 

Relevancy,  See  Complaint — Fune-raisinff  —  Tkrft 
— Culpable  Homicide. 

Sheriff.    See  Suspension. 

Suspension— Tweed  Fisheries  Act  IWl^IUegal  Fuik' 
ing — Contraoention^Summary  Procedure  Act  1864 
— Sheriff— JurisdieHcek— Record  of  Evidence— Ex- 
penses.  Held  (1)  that  a  contravention  of  the 
Tweed  Fisheries  Act  1867  was  competently  pro- 
secuted under  the  procedure  appointed  by  the 
Summary  Procedure  Act ;  (2)  that  the  Summary 
Procedure  Act  does  not  take  away  the  right  of 
appeal  conferred  by  the  96th  section  of  the  Tweed 
Fisheries  Act ;  (8)  that  the  16th  section  of  the 
Summary  Procedure  Act  is  not  to  be  construed 
as  overruling  the  provision  in  the  98d  section  of 
the  Tweed  Fisheries  Act  requiring  the  Sheriff, 
when  called  upon,  to  keep  a  note  xxf  the  evidence. 
But  suspension  of  a  conviction  raised  on  the 
authority  of  the  27th  section  of  the  Summary 
Procedure  Act,  which  provides  that  the  jurisdic- 
tion of  the  Sheriff  shall  not  be  extended,  refused, 
because  it  was  not  averred  that  the  suspender 
had  asked  the  Sheriff  to  keep  a  record  of  the  evi- 
dence, with  a  view  to  the  exercise  of  his  rig^t  of 
appeal  under  the  Tweed  Fisheries  Act.  Ex- 
penses awarded  to  neither  party,  the  case  being 
a  first  and  a  trial  one,  and  one  attended  with 
great  difiQculty.    HalUday  v,  Bathgate,  p.  66. 

See  Citation. 

Th^ft— Ambiguity — Relevancy.  In  »  trial  for  theft 
iad  sheep  stealing,  objection  to  the  relevancy  of 
one  of  the  charges,  in  respect  of  the  latitude  and 
ambiguity  of  the  modus,  sustained.  Q%testien, 
Whether  pasturing  sheep  on  the  tnmipe  of 
another  person  constitutes  theft?  H.  M.  Adv. 
V.  Alexander,  Peter  and  John  Bobertson,  p.  261. 

Title  to  Sue.    See  Complaint. 

Transportation.    See  Forgery. 

Uttering,    See  Forgery. 

Warrant.    See  Appeal. 
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KEPOKTS. 

SUMMER  SESSION,   1867. 


COTJBT  OF  JUSTIOIAEY. 


ScOurdayj  April  6. 

SPKINa  CTRCUITS. 

DUNDEE. 

(The  LoBD  JusTioB-CuBK  &  LoBD  Deas  presiding.) 

HER  majesty's  ADVOCATE  V   HANNAH 
M* ATAMNEY  OR  HENRY  &  JOHN  M*ATAMNEY. 
Fire-raiMinff — Policy  of  Tnturanee — IrUerest — Indiet- 
meat — Rdeoancy — AdjoummetU  of  Diet,     Ob- 
jection to  indictment  that  interest  in  the  policy 
of  insurance  was  not  charged  against  the  panel, 
attained.    Motion  to  adjourn  diet  refwed^  pri- 
soner's Counsel  not  consenting. 
The  panels  were  charged  with  having,  on  the 
night  of  29th  December  1866,  wilfolly  set  fire  to  the 
furniture,  shop-fittings,  and  stock-in-trade  belong- 
ing to  the  female  prisoner,  and  contained  in  a  shop 
in  Scouringbum,  Dundee,  occupied  by  her  as  a 
grocer  and  spirit  dealer,  with  intent  to  defraud  the 
European  Insurance  Society  and  t^e  North  British 
Insurance  Company.    The  minor  set  forth  that  the 
insuiancee  had  been  effected  by  t^e  female  pri- 
soner's deceased  husband,  and,  after  describing  the 
■uppoeed  origin  of  the  fire,  went  on  to  state—"  And 
this  you,  the  said  Hannah  M'Atamney  or  Henry, 
and  John  M'Atamney,  both  and  each,  or  one  or 
other  of  you,  did,  with  intent  to  defraud  the  said 
European  Assurance  Society  and  the  said  North 
British  and  Mercantile  Insurance  Company,  or  one 
or  other  of  them,  by  recoyering  or  causing  or  pro- 
curing to  be  recovered  from  them,  or  from  one  or 
other  of  them,  the  sums  insured  with  them  respec- 
tively  as  aforesaid  under  the  said  policies  of  insur- 
ance, or  part  thereof,  on  the  false  and  fraudulent 
pretence  that  the  fire  so  raised  was  accidental." 

Maib  and  Jouir  A.  Bun,  for  the  prisoner,  John 
M'Atamney,  objected  to  the  relevancy  of  the  in- 
dictment, on  the  ground  that  no  interest  in  the 
policies  c^  insurance  had  been  set  forth,  nor  was  it 
averred  that  he  could  recover  the  sums  under  the 
policies  as  against  the  insurance  companies. 

Adam,  A.D.,  having  been  heard  in  support  of  the 
indictment, 

LoBD  DvAB  said — It  appears  to  me  necessary  to 
sustain  this  objection.  The  essence  of  this  charge 
IB  the  intent  to  de&aud  the  insurance  companies. 
It  is  not  stated  in  the  indictment  by  whom  or  for 
whose  behoof  the  sums  under  the  policies  were  to 
be  reeovered.  It  may  be  by  both  or  any  one  of  the 
prisoners,  according  to  the  indictment. 

The  Lord  Justiox-Clbbx  concurred. 

The  objection  was  therefore  sustained,  and  the 
male  prisoner  liberated 

Adah  then  moved  for  leave  to  adjourn  the  diet 
as  to  the  female  prisoner. 


Maib,  for  the  prisoner,  objected. 

LoBD  Dbab  said — It  would  be  contrary  to  the 
ends  of  justice  to  give  effect  to  this  motion.  The 
female  prisoner  was  the  9ole  party  interested  in  the 
commission  of  the  alleged  offence.  She  had  been 
in  prison  since  December  last,  and  had  counsel 
agents  and  witnesses  present.  It  would  therefore 
be  a  hardship  to  adjourn.  If  the  prisoner's  counsel 
had  concurr^,  the  motion  would  have  been  granted. 

The  LoBD  Jugtiob-Clbbk  concurred. 

The  motion  was  therefore  refused.  The  case 
against  the  female  prisoner  then  went  to  trial,  and 
resulted  in  the  jury  unanimously  finding  the  charge 
not  proven. 


Monday^  April  8. 

PERTH. 
(The  LoBD  Justicb-Clxbk  k  Lobd  Dbas  presiding.) 

HER  majesty's  ADYOGATB  V.   MARGARET 
FALLON. 

Concealment  of  Pregnancy — 49  Oeo.  III.,  cap,  14. — 
FuU  Time — Medical  Evidence.  Verdict  of  not 
proven  directed  in  respect  of  a  want  of  proper 
evidence  to  show  that  the  child  had  been  bom 
at  the  full  time. 

The  panel  was  charged  with  contravention  of  the 
Act  49  Gfeo.  III.,  cap.  14  (Concealment  of  Preg- 
nancy). The  child  was  alleged  to  have  been  bom 
on  the  28d  January  1867,  on  the  farm  of  Easter 
Gellet,  in  the  parish  of  Dunfermline,  and  the  body 
found  on  the  foUowing  day,  at  or  near  the  north- 
west comer  of  the  garden  wall  on  the  said  farm. 

The  panel  pleaded  not  guilty,  and  the  case  went 
to  trial. 

Although  two  medical  reports  had  been  libelled 
on  in  the  body  of  the  indictment,  the  names  of  the 
medical  men  whose  signatures  they  purported  to 
bear  were  not  included  in  the  list  of  witnesses,  and 
accordingly  no  medical  evidence  was  led  to  prove 
that  the  child,  when  bom,  had  reached  the  full 
time,  llie  only  evidence  on  the  point  was  that  of 
Elizabeth  Mill  or  Christie,  a  midi^e,  who  deponed 
that  she  had  examined  the  child  on  the  day  after  its 
birth,  and  found  that  it  had  been  bom  at  fall  time. 

The  prisoner,  in  her  declaration,  admitted  that 
she  had  given  birth  to  a  child,  but  further  stated 
that  she  had  not  reached  the  full  time,  and  had  in- 
tended to  go  home  to  her  father's  house,  to  give 
birth  to  the  child. 

Bbanu,  for  the  panel,  contended  to  the  jury  that 
the  words  of  the  Act — ^viz.,  "  Concealment  during 
the  whole  period  of  her  pregnancy  " — meant  con- 
cealment during  the  whole  period  of  nine  months  ; 
and,  therefore,  that  it  was  necessary  for  the  Crown 
to  prove  that  the  child  had  been  bom  at  the  full 
time.  But-  that  as  no  medical  evidence  had  been 
led  to  show  this,  the  jury  had  no  testimony  on 
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which  they  could  rely,  more  eflpecially  as  the  panel 
Btated  in  her  declaration  that  the  child  had  not 
been  born  at  the  fuU  time. 

Lord  Dkas,  in  cliarging  the  jury,  said  it  appeared 
to  him  there  had  been  a  mi&taJie  committed  in  not 
citing  the  two  doctors  who  signed  the  medj^al  re- 
ports. He  had  never  seen  a  similar  case  in  which 
medical  evidence  had  not  been  led  to  prove  that 
the  child  had  been  born  at  the  full  time;  and,  in  the 
absence  of  such  evidence,  the  loose  statement  of  a 
midwife  could  not  be  taken.  On  the  whole,  he 
thought  the  only  safe  verdict  for  the  jury  to  return 
was  one  of  not  proven. 

The  jury  unanimously  returned  the  verdict  aa 
directed,  and  the  panel  was  dismissed  from  the  bar. 


TupMlai/y  April  16. 

JEDBURGH. 
(Lords  Cowam  and  Jkbviswoodk  presiding.) 

HER  majesty's  ADVOCATE  V,  HELEN 
FOSTER. 

Criminal  Trial  —  Declaration  of  Prisoner  —  Proof. 
Objection  to  admission  of  the  panel's  declara- 
tion that  it  was  not  sufficiently  proved  by  the 
Magistrate  who  took  it  and  a  police  constable, 
repelled. 

Helen  Foster  was  accused  of  the  crime  of  murder. 

The  evidence  with  respect  to  the  declaration  of 
tho  panel  was  as  follows : — 

Charles  Andoi-son  deponed — I  am  one  of  the 
Sheriff-substitutes  of  Roxburghshire  and  took  the 
prisoner's  declaration  shown  to  me.  She  was  in 
her  sound  and  sober  senses  at  the  time,  and  I  duly 
cautioned  her  tliat  she  was  not  bound  to  answer 
any  questions,  but  that  whatever  she  might  say 
would  be  brought  forward  at  her  trial. 

Cross-examined, — I  am  not  the  regular  acting 
Sheriff-substitute  of  the  county.  I  am  a  solicitor, 
and  hold  a  commission  as  Sheriff-substitute  for  the 
purpose  of  taking  declarations.  Mr  Stevenson, 
procurator-fiscal,  Mr  Lee  his  clerk,  and  police  officer 
(xordon,  were  present  when  the  prisoner's  declara- 
tion was  taken.  No  other  person  was  present. 
When  the  woman  was  brought  in,  I  told  her  she 
was  brought  on  a  charge  of  murder,  and  tliat  she 
was  not  bound  to  answer  any  questions  unless  she 
choose.  The  questions  were  put  by  tho  procurator- 
fiscal.  The  examination  was  conducted  in  the 
usual  way.  Mr  Kussel  tho  acting  Sheriff-substitute 
was  not  at  home. 

Constable  Gordon  deponed — ^That  he  was  present 
when  the  declaration  was  taken ;  tliat  the  prisoner 
was  in  her  sound  and  sober  senses,  and  that  she 
was  duly  cautioued  that  her  statements  would  be 
taken  down  and  produced  at  the  trial. 

Crott-examined.'-l  am  under  the  instructions  of 
the  chief  constable,  not  of  the  procurator  fiscal. 

After  the  oral  evidence  for  the  prosecution  had 
been  led,  the  Advocate-Depute  proposed  to  read  the 
declaration  of  the  panel,  when 

Maib  and  Mxlville,  for  the  panel,  objected  to 
the  declaration  being  aidmitted,  on  the  ground  that 
two  competent  witnesses  had  not  been  adduced  to 
prove  it.  The  law  required  two  witnesses,  both  of 
whom  should  be  entirely  independent  of  the  public 
prosecutor.  Opinions  of  Lord  Justice-Clerk  Hope 
in  cases  of  M^Oavin,  May  11,  1846,  Arkley's  Re- 


port, 67,  and  Valance^  November  80, 1846,  Arkley's 
Report,  181.  The  police  constable  Gordon  could 
not  be  regarded  as  a  competent  witness,  entirely 
independent  of  the  procurator  fiscal,  and  on  thut 
account  the  declaration  ought  not  to  be  read. 

LoBD  Jekyiswoode. — The  Sheriff- Substitnie  was 
an  unexceptionable  witness,  and  as  the  police-officer 
only  spoke  in  corroboration  of  his  statements,  there 
is  no  valid  gruutid  for  objection  to  the  declaratiun. 

The  declaration  was  then  read. 

The  jury  by  a  majority  returned  a  verdict  of  not 
proven,  and  the  panel  was  dismissed  from  the  bar. 


Saturday,  April  27, 

GLASGOW. 
(I^bds  Abduillak  and  Nkaveb  presiding.) 

WILLIAM  FREEMAN  BOOTH  V.  JOHN  LAKG. 

Publican— 9  Geo,  IV.,  cap.  68,  U  Z  and  4—20  imd 
26    Vie.,  cap.   85,   U    1,   10,  87— Concttfroi/ 
Jurisdiction — Appeal.    The  Justices  of  Peace  of 
a  county  held  to  have  no  jurisdiction  or  com- 
mission under  the  Public  Houses  Acts  to  grant 
or  renew  certificates,  with  respect  to  those 
parts  of  their  county  which  have  by  these 
Acts  been  included  within  the  limits  of  a 
Parliamentary  burgh. 
The  appellant  in  this  case  obtained  a  certificate 
for  the  sale  of  victuals  and  spirituous  liquors  at  No. 
88  Pollock  Street,  Paisley  Road,  Renfrewshire,  from 
the  Justices  of  that  county.     The  certificate  was  to 
continue  in  force  from  and  after  the  11th  of  Novem- 
ber 1866.    On  the  21st  November  the  respondent. 
Procurator  Fiscal  for  the  burgh  of  Glasgow,  com- 
plained against  the  appellant  to  the  Magistrates  of 
that  burgh  for  having,  on  tlie  19th  of  that  month, 
*'  trafficked  in  spirits  or  other  exciseable  liqnoi«, 
within  the  said  shop  or  premises,  No.  88  Pollock 
Street,  without  having  obtained   a  certificate  on 
that  behalf  in  terms  of  the  Public  Houses  Acts 
Amendment  (Scotland)  Act,  1862."    To  this  com- 
plaint the  appellant  made  answer  by  producing  the 
certificate  he  had  received  from  the  Justices  of 
Renfrewshire.    But  the  Magistrates  of  Glasgow, 
holding  that  certificate  to  be  bad,  convicted  the 
appellant  of  the  offence  charged,  and  adjudged  him 
to  pay  a  fine  of  £7,  with  tho  immediate  alternative 
of  six  weeks*  imprisonment. 

Against  this  conviction  and  sentence  the  present 
appeal  was  brought : — 

Brand  and  John  A.  Rkid,  for  the  appellant,  main- 
tained that  on  a  right  construction  of  the  Pnbh'c 
Houses  Acts,  as  well  as  by  the  general  law  of 
Scotland,  there  were  here  two  concurrent  jurisdic- 
tions. 

It  was  admitted  that  the  shop  in  question  was  in 
Renfrewshire,  but  within  the  boundaries  of  the  par- 
liamentary burgh  of  Glasgow.  Further,  it  was  matter 
of  admission  that  the  Magistrates  of  Glasgow  had 
jurisdiction  in  the  territory  outwith  the  royalty,  but 
within  the  municipality.  In  the  provisions  of  the 
statute  upon  this  matter,  which  were  to  be  found  in 
the  8d  and  4th  sections  of  the  Home  Drummond 
Act  (9  Geo.  IV.,  cap.  68),  it  was  provided  that  the 
Magistrates  of  Royal  Burghs  should  meet  to  grant 
certificates  within  the  royalty  of  the  burgh,  and 
should  have  no  power  to  grant  certificates  for 
houses  outwith  the  royalty.  By  the  4th  section 
a  similar  jurisdiction   is  given  to  Justices  of  the 
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Peace  over  their  respective  counties — they  having 
no  such  jurisdiction  within  royalties.  By  the  first 
section  of  the  Public  Houses 'Amendment  (Scot- 
land) Act  (26  and  26  Vict.,  cap.  36)  it  was  pro- 
vided that  the  Magistrates  of  burghs  should  meet 
upon  certain  days  for  granting  and  renewing  certi- 
ficates within  the  bounds  of  iiuch  burghs,  and  in 
like  manner  the  Justices  of  the  Peace  within  their 
respective  counties.  Apart,  therefore,  from  any 
other  section  of  the  Public  Houses  Acts,  it  would 
seem  that  the  Magistrates  had  exclusive  jurisdic- 
tion within  the  burghs,  and  the  Justices  within  the 
counties.  But  by  the  87th  section  of  the  Public 
HouBee  Amendment  Act  it  was  provided  that  the 
word  "  burgh  "  shall  "  mean  and  include  any  royal 
or  parliamentary  burgh,  and  the  boundaries  of  such 
parliamentary  burgh  shall,  for  the  purposes  of  this 
and  the  recite  Acts,  be  the  same  aa  those  within 
which  the  Magistrates  of  such  burgh  have  jurisdic- 
tion in  matters  of  police."  And  in  respect  of  this 
clause  the  contention  on  the  other  side  was,  that 
thereby  the  Magistrates  had  conferred  on  them 
complete  and  exclusive  jurisdiction.  But  to  the 
appellant  it  did  not  seem  that  such  waa  the  proper 
reading  of  the  statute,  because  the  section  did  not 
say  that  in  the  territory  outwith  the  royalty,  but 
within  the  municipality,  the  Magistrates  were  to 
have  the  same  jurisdiction  they  had  in  the  royalty. 
No  doubt  the  word  "  burgh  "  was  to  mean  and  in- 
clude "parliamentary  burgh,"  but  there  waa  no 
provision  that  the  effect  of  that  was  to  be  to  take 
away  the  previously  existing  jurisdiction  of  the 
Justices  of  the  county. 

Further,  a  jurisdiction  once  conferred  cannot  be 
taken  away  by  implication.  The  Justices  had 
jurisdiction  over  the  locality  in  question  before  the 
Magistrates  of  Glasgow  ;  their  jurisdiction  has  not 
been  taken  away  per  expressum  by  the  Public 
Houses  Acts,  and  therefore  it  still  subsists,  though 
no  doubt  along  with  that  of  the  Magistrates  of 
Glasgow. — Erskine^  i.  ii,  7,  9. 

Brides,  the  appellant  haa  reason  to  complain  of 
the  unfair  course  adopted  by  the  Magistrates  of 
Glaagow.  They  or  their  town-clerk  must  have 
been  aware  that  the  appellant  had  applied  for  a 
certificate  to  the  Justices  of  Renfrew,  because  under 
the  10th  section  of  the  Public  Houses  Amendment 
Act  the  Clerk  of  the  Peace  of  the  County  of  Ren- 
frew made  due  advertisement  of  the  appellant's 
application.  It.  was  therefore  their  duty  to  have 
communicated'  with  the  Renfrewshire  Justices  and 
cautioned  them  against  granting  the  certificate 
craved  ;  but  instead  of  this  they  wait  till  they  find 
the  appellant  selling  without  a  certificate  from  them, 
and  then  their  fiscal  brings  the  complaint  now 
appealed  against. 

Camfbbll  for  the  respondent  was  not  called  on. 

LoBD  Abdmillan  held  that  the  appeal  waa  bad. 
The  Home  Drummond  Act  was  passed  in  1828,  and 
18  previous  to  the  regulation  about  parliamentary 
burghs  made  by  the  Reform  Acts.  Aft^r  that 
period  the  word  burgh  is  defined  as  meaning  either 
a  royal  or  parliamentary  burgh.  The  county 
Justices  have  a  right  to  give  those  licenses,  but  not 
where  the  Magistrates  have  the  like  right  under 
the  9  Geo.  iv.  cap.  68.  The  later  Act  extends  the 
power  of  the  Magistrates'  right,  and  gives  them  the 
power  of  licensing  within  the  limits  of  the  parlia- 
mentary burgh.  That  extension  has  necessarily 
the  effect  of  excluding  the  Justices  of  the  county, 
in  so  far  as  there  may  be  double  jurisdiction.  It 
is  not  to  be  supposed  there  should  be  a  double 
jurisdiction  for  the  issuing  of  these  licenses  in  the 


counties,  by  both  Justices  and  city  Magistrates. 
Therefore  it  was  with  considerable  satisfaction  he 
arrived  at  the  conclusion  that  that  bad  not  been  the 
case.  There  was  no  doubt  the  license  granted  was 
a  bad  license,  while  the  license  of  the  Magistrates 
would  have  been  a  good  license. 

Lord  Nbavbs  concurred;  but  holding  that  the 
question  was  not  altogether  one  of  jurisdiction,  but 
whether  there  were  two  co-extensive  commissions 
for  the  granting  of  licenses,  which  in  the  present 
case  there  were  not. 

Appeal  dismissed,  with  expenses  modified  to  five 
guineas. 

Agent  for  Appellant — "W.  M.  Wilson,  Writer, 
Glasgow. 

Agent  for  Responde^^t — George  Paterson,  Writer, 
Glasgow. 


May  9,  10,  11. 

HIGH  COURT. 

(The  LoBD  Justice-Clerk,  Lokd  Cowan  and 
Jbbviswoodb  presiding.) 

HER  majesty's  ADVOCATE  V.  JOHN  HENRY 
GREATREX,  SEWELL  GRIMSHAW,  AND 
THOMAS  GRIMSHAW. 

Forgery — Tittering — IndietmerU — 45  Geo.  IIT.^  e.  89, 
gg  1  ofM?  ^—Promi8Sory'Not&—Bank-Note,    (1 ) 
Held  that  a  charge  of  counterfeiting  "  notes  or 
obligations  for  the  payment  of  money  "  was  a 
relevant    charge    under    a   statute    directed 
against  counterfeiting  <*  promissory-notes  for 
payment  of  "money."   (2)  Objection,  that  docu- 
ments held  to  be  promissory-notes  for  the  pay- 
ment of  money  are  not  included  in  J  6  of  the 
Act,  which  relates  only  to  bank-notes  or  bank- 
bills.    Charges  under  {  6  withdrawn. 
Punishment — Transportation — PencU  Servitude — /fi- 
dictment.    Held  that  in  the  case  of  a  conviction 
under  a  statute  which  declared  the  punishment 
to  be  transportation,  the  Court  has  power  under 
20  and  21  Vict.,  c.  8,  to  pass  sentence  of  penal 
servitude;  and  that  it  is  not  necessary  that 
the  statute  20  and  21  Vict.,  c.  3,  should  be  set 
forth  in  the  indictment. 
The  indictment  set  forth,  that  albeit,  by  an  Act 
passed  in  the  forty-fifth  year  of  the  reign  of  King 
George  the  Third,  cap.  89,  intituled  "  An  Act  to 
alter  and  extend  Uie  provisions  of  the  laws  now  in 
force  for  the  punishment  of  the  forgery  of  bank- 
notes, bills  of  exchange,  and  other  securities,  to 
every  part  of  Great  Britain,"  it  is  by  section  first  of 
the  said  statute  enacted  "  That  if  any  person  or 
persons  shall,  from  and  after  the  passing  of  this 
Act,  falsely  make,  forge,  counterfeit,  or  alter,  or 
cause  or  procure  to  be  falsely  made,  forged,  coun- 
terfeited, or  altered,  or  willingly  act  or  assist  in  the 
false  making,  forging,  counterfeiting,  or  altering 
any  deed,  wUl,  testament,  bond,  writing-obligatory, 
bill  of  exchange,  promissory-note  for  payment  of 
money,  endorsement  or  assignment  of  any  bill  of 
exchange,  or  promissory-note  for  payment  of  money, 
acceptance  of  any  bill  of  exchange,  or  any  acquit- 
tance or  receipt  ^either  for  money  or  goods,  or  any 
accountable  receipt  for  any  note,  bill,  or  other  secu- 
rity for  payment  of  money,  or  any  warrant  or  order 
for  pavment  of  money  or  delivery  of  goods,  with 
intention  to  defraud  any  person  or  persons,  body  or 
bodies  politic  or  corporate  whatsoever,  or  shall  offer, 
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dispose  of,  or  put  away  any  false,  forged,  counter- 
feited, or  altered  deed,  will,  testament,  bond,  writ- 
ing-obligatory, bill  of  exchange,  promissory-note 
for  payment  of  money^  endorsement  or  assignment 
of  any  bill  of  exchange  or  promissory-note  for  pay- 
ment of  money,  acceptance  of  any  bill  of  exchange, 
acquittance  or  receipt  either  for  money  or  goods, 
accountable  receipt  for  any  note,  bill,  or  other  secu- 
rity for  payment  of  money,  warrant  or  order  for  pay- 
ment of  money  or  delivery  of  goods,  with  intention  to 
defraud  any  person  or  persons,  body  or  bodies  politic 
or  corporate,  knowing  the  same  to  be  false,  forged, 
counterfeited,  or  altered,  then  every  person  or  per- 
sons so  offending,  and  being  thereof  lawfully  con- 
victed according  to  the  due  course  of  law,  shall  be 
deemed  guilty  of  felony,  and  shall  suffer  death  as  a 
felon  without  benefit  of  clergy ; "  and  by  section 
sixth  of  .the  said  statute  it  is  enacted,  "That  if 
any  person  or  persons  shall,  from  and  after  the  pass- 
ing of  this  Act,  purchase  or  receive  from  any  other 
person  or  persons  any  forged  or  counterfeited  bank- 
note, bank-bill  of  exchange,  bank  post-bill  or  blank 
bank-note,  blank  bank-bill  of  exchange,  or  blank 
bank-post  bill,  knowing  the  same  to  be  forged  or 
counterfeited,  or  shall  knowingly  or  wittingly  have 
in  his,  her,  or  their  possession  or  custody,  or  in  his, 
her,  or  their  dwelling-house,  outhouse,  lodgings,  or 
apartments,  any  forged  or  counterfeited  bank-note, 
bank-bill  of  exchange,  or  bank  post-bill,  or  blank 
bank-note,  blank  bank-bill  of  exchange,  or  blank 
bank  post-bill,  knowing  the  same  to  be  forged  or 
counterfeited  ^without  lawful  excuse,  the  proof 
whereof  shall  lie  upon  the  person  accused),  every 
person  or  persons  so  offending,  and  being  thereof 
convicted  according' to  law;  shall  be  adjudged  a 
felon,  and  shall  be  transported  for  a  term  of  four- 
teen years  :*'  And  albeit,  by  an  Act  passed  in  the 
second  and  third  years  of  the  reig^  of  King  Wil- 
liam the  Fourth,  cap.  128,  it  is  by  section  first,  inter 
alia,  enacted,  *'  That  where  any  person  shall,  after 
the  passing  of  this  Act,  be  convicted  in  Scotland  or 
Ireland  of  any  offence  now  punishable  with  death, 
which  offence  shall  consist  wholly  or  in  part  of 
forging  or  altering  any  writing,  instrument,  matter, 
or  thing  whatsoever,  or  of  offering,  uttering,  or 
disposing  of  any  writing,  instrument,  matter,  or 
thing  whatsoever,  knowing  the  same  to  be  forged 
or  altered,  or  of  falsely  personating  another,  then, 
and  in  each  of  the  cases  aforesaid,  the  person  so 
coiivicted  of  any  such  offence  as  aforesaid,  or  of 
procuring  or  aiding  or  assisting  in  the  commission 
thereof,  shall  not  suffer  death,  or  have  sentence  of 
death  awarded  against  him,  but  shall  be  transported 
beyond  the  seas  for  the  term  of  such  offender's 
life :"  And  albeit,  by  an  Act  passed  in  the  seventh 
year  of  the  reign  of  King  William  the  Fourth,  and 
first  year  of  the  reign  of  Queen  Victoria,  cap.  84,  it 
is  by  section  second  thereof  enacted,  that  so  much 
of  the  said  lastly  hereinbefore  in  part  recited  Act 
as  relates  to  the  punishment  of  persons  convicted 
of  offences  for  which  they  are  liable  under  the  said 
Act  to  be  transported  for  life  shall  be  repealed,  and 
it  is,  inter  alia,  enacted,  "  That  from  and  after  the 
passing  of  this  Act  every  person  convicted  of  any 
such  offences  shall  be  liable,  at  the  discretion  of 
the  Court,  to  be  transported  beyond  the  seas  for  the 
term  of  the  natural  life  of  such  person,  or  for  any 
term  not  less  than  seven  years,  or  to  be  imprisoned 
for  any  term  not  exceeding  four  years,  nor  less 
than  two  years:"  And  albeit,  by  the  laws  of  this 
and  of  every  other  well-governed  realm,  forgery, 
as  also  the  wickedly,  fraudulently,  and  feloniously 
using  and  uttering,  as  genuine,  any  forged  note  or 


obligation  for  the  payment  of  money,  having  thereon 
any  forged  subscription,  and  knowing  the  same  to 
be  forged,  are  crimes  of  an  heinous  nature,  and 
severely  punishable. 

The  indictment  then  charged  against  the  panels 
that  at  various  times,  betwixt  the  1st  of  January  1866 
and  15th  May  1866,  in  or  near  the  house  or  other 
premises  in  or  near  Hope  Street,  Glasgow,  then  oc- 
cupied by  the  said  John  Henry  Greatrex,  and  at 
various  times  in  or  near  the  premises  in  Sancliie- 
hall  Street  and  West  Campbell  Street,  Glasgow, 
occupied  by  one  or  more  of  the  three  accused,  they 
did,  all  and  each  or  one  or  more  of  them,  wickedly, 
feloniously,  and  falsely  make,  forge,  or  counterfeit 
or  cause  or  procure  to  be  wickedly,  feloniously,  and 
falsely  made,  forged  or  counterfeited,  or  did  willing- 
ly act  or  assist  in  the  wickedly,  feloniously,  and 
falsely  making,  forging,  or  counterfeiting,  thirteen 
hundred  and  twenty-five  or  thereby  notes  or  obli- 
gations for  the  payment  of  money,  each  in  imitation 
of  or  purporting  to  be  a  note  or  obligation  by  the 
Union  Bank  of  Scotland  for  payment,  or  promising 
payment,  to  the  bearer  on  demand  of  one  pound,  and 
bearing  respectively  to  be  dated  "Ist  November 
1865 ;"  and  did,  wickedly  and  feloniously,  forge  and 
adhibit,  or  cause  to  be  forged  and  adhibited,  to  each 
of  said  notes  or  obligations,  the  subscriptions  "  W. 
C.  Wyper,"  "  Peter  Lamb,"  or  similar  subecriptiona, 
the  said  subscription  **  W.  C.  Wyper  "  being  placed 
immediately  before  the  letters  or  words  "p  accot," 
and  the  said  subscription  "Peter  Lamb"  being 
placed  immediately  before  the  letters  or  words 
"  p  cashier,"  on  said  notes  or  obligations  respec- 
tively, intending  said  subscriptionB  to  be  in  imita- 
tion of,  and  to  pass  for,  the  genuine  subscriptioni 
respectively  of  William  Cairns  Wyper,  then  or 
now  or  lately  a  derk  in  the  office  of  the  Union 
Bank  of  Scotland  in  Ingram  Street,  Glasgow,  and 
residing  in  St  Vincent  Street  there,  and  of  Peter 
Lamb,  a  clerk  in  said  office  of  said  bank,  and  re- 
siding in  Woodlands  Koad,  Glasgow ;  and  this  all 
and  each  or  one  or  more  of  you,  the  said  John 
Henry  Greatrex,  Sewell  Grimshaw,  and  Thomas 
Grimshaw,  did  with  intent  to  defhcud  the  firm  or 
company  carrying  on  business  in  Glasgow  and  else- 
where under  the  name  or  designation  of  the  Union 
Bank  of  Scotland,  and  the  individual  partners 
thereof.  They  were  further  (2)  accused  of  having 
had  in  their  possession,  without  lawful  excuse,  at 
various  times  during  the  months  of  June,  Jnly 
August,  and  September  1866,  in  the  house  in 
Sauchiehall  Street  or  West  Campbell  Street,  and 
in  the  shop  or  store  in  West  Campbell  Street  oc* 
copied  by  the  accused,  1825  forged  or  counterfeit 
bank-notes,  each  in  imitation  of,  or  purporting  to 
be  a  note,  by  the  said  Union  Bank  of  Scotland  for 
payment  of  £1 ;  also  (8)  the  said  Sewell  Grimshaw 
and  Thomas  Grimshaw  were  accused  of  having  bad 
in  their  possession,  in  the  shop  in  High  Sireeti 
Dalkeith,  occupied  by  Dickson  &  Wilson,  shoe- 
makers, 88  forged  notes  similar  to  those  above  de- 
scribed ;  and  (4)  of  having  had  in  their  possession 
at  the  Eskbank  Station  of  the  North  British  Bail- 
way  1292  counterfeit  notes.  The  indictment  far- 
ther set  forth  sixteen  different  charges  of  uttering 
forged  bank-notes  similar  to  those  above  described 
at  various  times  during  the  month  of  October  1866 
to  different  parties  in  Dalkeith,  Glasgow,  Greenock, 
Stirling,  and  Edinburgh,  of  all  of  which  offences 
one  or  more  of  the  three  panels  were  alleged  to 
have  been  guilty. 

MiLLAB,  SouciTOB-GiHisAL,  and  Bboun,  a  D., 
conducted  the  prosecution ;  Soon  and  Bsaho  ap- 
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peared  on  behalf  of  Greatrez,  and  Maouan  for  the 
brothers  Grimshaw. 

Hacuah,  for  the  Grimshaws,  objected  to  the  re- 
levancy of  the  libel,  that  there  had  been  impressed 
into  the  service  of  the  proeecntion  a  statute  which 
was  not  applicable  to  the  docnments  which  were  al- 
leged in  the  minor  proposition  to  have  been  forged. 
Their  Lordships  would  observe  that  in  the  statute 
there  was  a  rather  wide  description  of  documents 
to  which  the  statute  applied ;  and  while  some  of 
the  terms  which  were  used  might  undoubtedly  be 
strained  to  mean  bank-notes  in  the  ordinary  sense 
of  the  term,  still  it  was  not  the  intention  of  the 
Legislature  that  this  section  of  the  statute  should 
apply  to  bank-notes.  That  this  was  so  appeared 
from  the  preamble  and  the  2d  and  6th  sections  where 
bank-notes  were  called  by  a  proper  and  distinctive 
name.  He  did  not  dispute  that  forgery  had  been 
relevantly  charged  at  common  law.  He  thought 
that  their  Ijordships  would  not  enlarge  the  statute 
especially  when  the  penalty  imposed  by  it  was  such 
a  serious  one. 

Bravd,  for  Greatrex,  concurred  in  this  objection. 

The  £k)LiciTOB-(jriNKBAL  maintained  that  the  ob- 
jection was  unfounded.  He  contended  that  the 
word  promissory-note  used  in  the  first  section  com- 
prehended an  instrument  of  the  kind  which  was 
said  to  have  been  forged  or  counterfeited  on  the 
present  occasion.  He  held  that  it  was  the  intention 
of  the  Legislature  by  this  Act  to  make  provision 
against  the  forgery  of  bank-notes  generally,  and 
whenever  they  found  a  forgery  of  bank-notes,  they 
found  something  which  was  a  contravention  of  the 
statute.  He  furtlier  maintained,  that  the  word 
promissory-note  was  understood  to  include  bank- 
notes at  the  time  this  Act  was  passed.  But  in  the 
indictment  now  under  consideration  they  had  not 
used  the  word  bank-note  as  descriptive  of  the  in- 
strument said  to  have  been  forged. 

Scott,  in  reply,  contended  that  a  bank-note  was 
not  a  promissory-note.  A  promissory-note  was  a 
note  promising  to  pay  to  the  person  named  in  the 
document.  The  second  section  put  it  beyond  doubt 
that  the  first  section  was*  not  meant  to  apply  to 
bank-notes. 

LoBD  CowAv  thought  the  argument  was  perfectly 
justified  under  the  case  they  had  to  deal  with,  it 
being  one  of  great  importance  to  the  individuals  at 
the  bar.  So  far  as  he  himself  was  concerned,  he 
was  prepared  to  pronounce  an  opinion  on  the 
objection.  He  did  not  find  in  the  libel  anything 
aliout  bank-notes  apart  from  their  being  notes  pro- 
mising to  make  payment  of  money.  Had  it  been 
said  simply  that  so  many  bank-notes  were  the 
subject-matter  of  the  different  charges  in  the  libel, 
the  objection  would  have  had  more  strength.  But 
that  was  not  the  case.  When  they  came  to  the 
minor  propositions  they  always  found  the  panels 
charged  with  making  or  counterfeiting  or  uttering 
notes  or  obligations  for  the  payment  of  money.  It 
was,  therefore,  impossible  to  say  that  the  descrip- 
tion in  the  minor  proposition  did  not  come  within 
the  terms  of  the  first  section  of  the  Act  of  Parlia- 
ment, or  that  they  were  not  promissory-notes  for 
the  payment  of  money.  He  thought  the  objection 
should  be  repelled. 

The  LoBD  Jostice-Clxbk  and  Lobd  Jebviswoodb 
concurred ;  and  the  objection  was  repelled  accord- 
ingly. 

Bbakd  then  took  objection  to  the  indictment  in 
so  far  as  it  libelled  the  6th  section  of  this  Act  of 
Geo.  III. 

Knoe  the  Court  had  held  that  the  notes  referred 


to  in  the  indictment  annwered  to  the  description  of 
promissory-notes  for  the  payment  of  money,  and 
were  not  called  hank-notei^  they  could  not  be  in- 
cluded in  the  6th  section,  which  referred  exclusively 
to  bank-notes  or  bank-bills.  Further,  the  bank- 
notes referred  to  were  exclusively  notes  of  the  Bank 
of  England. 

The  Soligitob-Gsnebal  replied,  maintaining  that 
the  objection  was  altogether  groundless  ;  but,  on  a 
suggestion  from  the  Court,  he  withdrew  the  section 
from  the  indictment. 

The  case  then  went  to  trial,  and  evidence  was 
led  for  the  prosecution  at  considerable  length. 

The  following  verdict  was  returned  : — ^The  jury 
find  the  panels  guilty  as  libelled ;  except  as  regards 
the  6th,  8th,  9th,  12th,  16th,  17th,  20th,  and  21st 
charges,  as  to  which  find  the  libol  not  proven. 

The  verdict  was  recorded,  and  the  Solicitor- 
General  moved  for  judgment. 

Brand,  on  behalf  of  the  prisoner  Greatrex,  con- 
tended that  their  Lordships  could  not  under  the 
statutory  charge  pronounce  a  sentence  other  than 
one  of  imprisonment.  By  the  Act  of  (George  iii., 
the  sentence  for  the  crime  of  forgery  was  that  of 
d?ath.  By  the  Act  2  and  8  William  IV.  cap.  12, 
J  1,  the  punishment  of  death  was  abolished,  and 
transportation  for  life  was  substituted.  These  two 
statutes  were  quoted  in  the  libel ;  but  the  Act  20 
and  21  Victoria,  cap.  1,  §  2,  followed,  and  substituted 
penal  servitude  in  lieu  of  transportation ;  and  he 
had  to  submit  that,  as  that  Act  had  not  been  founded 
upon  in  the  indictment,  and  as  the  punishment 
under  the  Acts  set  forth  had  been  aholished,  the 
Court  could  not  inflict  a  sentence  other  than  one  of 
imprisonment  of  not  more  than  four  nor  less  than 
two  years.  Reference  was  made  in  support  of  the 
contention  to  the  cases  of  Martin^  Nov.  16,  1855,  1 
Swinton  p.  5,  and  NeUia  or  Ndllw,  May  20,  1861, 
4  Irv.  p.  50. 

Lord  Cowan  thought  the  objection  now  raised 
was  bad.  They  had  a  statute  quoted  which  declared 
that  the  punishment  of  the  offence  of  which  these 
parties  had  been  convicted  was  transportation  for 
the  period  of  a  man's  life,  or  any  shorter  time  ;  but 
not  less  than  seven  years.  Then  they  had  a  statute 
substituting  penal  servitude  for  transportation — the 
Act  20  and  21  Victoria.  By  that  statute  trani^por- 
tation  was  done  away  with ;  but  the  Legislature 
did  not  leave  the  law  in  such  a  predicament  that, 
because  transportation  could  no  longer  be  the  sub- 
ject of  sentence,  therefore  there  should  not  be  some 
punishment  awarded  as  regarded  such  offenders. 
His  Lordship  quoted  from  the  6th  section  of  the 
statute  referred  to,  which  set  forth  that  where  in 
any  enactment  then  in  force  in  which  the  expres- 
sion of  any  crime  "  punishable  with  transportation," 
or  any  expression  of  the  like  import  was  used,  that 
enactment  should  be  construed  to  take  effect  as 
applicable  ah)o  to  any  crime  punishable  with  penal 
servitude.  He  was  therefore  of  opinion  that  when 
a  man  was  convicted  under  a  statute  which  declared 
the  punishment  to  be  transportation,  they  had 
power  under  this  statute  to  pass  sentence  of  penal 
servitude.  And  he  further  held,  that  it  was  alto- 
gether unnecessary  that  the  statute  20  and  21 
Victoria  should  be  set  forth  in  an  indictment. 

The  Lord  Justiok-Clerk  and  Lobd  Jerviswoode 
concurred,  and  the  objection  was  repelled. 

The  panel  Greatrex  was  sentenced  to  penal  ser- 
vitude for  twenty  years.  The  panels  Sewell  Grim- 
shaw and  Thomas  Grimshaw  were  sentenced  to 
penal  servitude  for  fifteen  years. 


Digitized  by 


Google 


TIte  Scottish  Law  llejHjrier, 


[May 


HOUSE  OF  LOEDS. 


Thursday y  April  11. 


FORBES  V.  EDEN  AND  OTHEKS. 
(Ante,  vol.  i,  p.  21,  58.) 

Church  —  Voluntary  Association — Reduction  —  Re- 
paration — Relevancy.    In  an  action  by  a  minis- 
ter of  the  Scotcli  Episcopal  Church  for  reduc- 
iion  of  a  "  Code  of  Canons,"  on  the  ground 
that  it  was  ultra  vires,  and  for  damages — Held 
(aff.  C.  of  S.)  that  the  Courts  of  this  country 
liave  no  authority  to  take  cognisance  of  the 
rules  of  such  a  voluntary  society,  except  so  Tar 
as  it  may  be  necessary  to  do  so  for  tlie  disposal 
or  administration  of  its  property. 
This  was  an  appeal  against  a  judgment  of  the 
Second  Division  of  the  Court  of  Session.    'i*he  ap- 
pellant was  minister  of  the  Scotch  Episcopal  Con- 
gregation at  Burntisland.     He  raised  an  action 
against  the  Primus  of  the  Episcopal  Church,  and 
the  other  bishops,  deans,  and  ministers  of  the  same, 
who  were  members  of  a  General  Synod  of  that 
Church,  held  at  Edinburgh  in  1868.    The  sum- 
mons  concluded  for  reduction  of  certain  parts  of 
*'  the  Code  of  Canons  of  the  Episcopal  Church  in 
Scotland,"  which  was  then  enacted  by  that  Synod, 
and  for  declarator  that  it  was  uttra  vires  of  the  said 
Synod  to  alter  any  of  the  canons  of  the  codo  enacted 
in  1888,  or  to  make  new  canons  inconsistent  with 
the  constitution  and  practice  of  the  Chuith  as  they 
existed  when  the  appellant'  was  ordained  minister. 
The  summons  also  sought  to  have  it  declared  that 
the  appellant  was  entitled  to  celebrate  divine  wor- 
ship and  all  the  other  services,  and  to  administer 
the  sacraments  and  all  other  rites  of  the  Church  in 
conformity  with  the  canons  of  1888.    There  was 
also  a  claim  for  payment  of  £120,  being  the  amount 
which  the  appellant  was  liable  to  pay  to  his  curate, 
Mr  Wilkinson,  in  consequence  of  the  proceedings 
of  the  respondents ;  and  also  a  claim  for  the  sum  of 
£200,  as  damages. 

The  appellant  set  forth  that  he  had  been  ordained 
a  clergyman  of  the  Episcopal  Church  in  Scotland 
in  1848,  and  was  in  1849  instituted  to  the  charge 
of  the  Episcopal  congregation  at  Burntisland.  Ac- 
cording to  the  deed  of  institution,  he  held  the  office 
for  life.  He  subscribed  the  Thirty- Nine  Articles 
and  the  canons  of  1888.  He  had  expended  £3000 
or  £4000,  out  of  his  private  fortune,  in  promoting  the 
interests  of  his  church  in  Bumtislnnd.  He  received 
an  income  of  about  £40,  and  £10  from  the  Scottish 
Episcopal  Church  Society  towards  the  expenses  of 
the  school.  He  wa«  married,  and  if  he  were  de- 
prived of  the  status  of  an  Episcopal  minister  his 
widow  would  not  receive  the  usual  provisions.  The 
main  objection  of  the  appellant  to  the  new  canons 
of  1808  was,  that  the  English  Book  of  Common 
Prayer  was  declared  to  be  the  service  book  of  the 
Episcopal  Churcli  in  Scotland ;  and,  in  paiiicular, 
that  the  communion  office  in  the  Common  Prayer 
was  substituted  for  the  Scotch  communion  office, 
which  by  the  canotia  of  1838  was  declared  to  be  of 
primary  auth.rity.  The  appellant  alleged  that  cer- 
tain passages  in  the  Book  of  Common  Prayer  were 
opposed  to  his  belief;  and  tliat  he  had  lattcriy  en- 
gaged a  curate  at  a  salary  of  £120;  but  the  bibliop 
would  not  receive  him  unless  the  curate  conformed 
to   the   new  cam»ns.      Moreover,  under   the   now 


canons,  the  appeHant  himself  waa  liable  to  depriva 
tion  for  nonconformity  thereto. 

The  defenders  set  forth  that  the  canons  of  1863 
were  duly  adopted  and  enacted  by  a  General  Synod, 
which  in  that  respect  acted  within  its  authority ; 
for  by  one  of  the  canons  of  1838  power  was  expressly 
given  to  the  General  Synod  to  alter,  amend,  and 
abrogate  the  canons  in  force,  and  to  make  new 
canons ;  that  the  appellant  sustained  no  civil  wrong 
from  such  alterations;  and  that  the  Book  of  Com- 
mon Prayer  had  been  used  in  the  Episcopal  Church 
long  before  the  appellant's  ordination. 

The  LoBD  Obdimast  (Babcaplb)  found  that  the 
grounds  of  reduction  libelled  and  the  pursuers 
averments  on  the  record  were  not  relevant  to  sup- 
port the  conclusions  of  the  action,  and  assoilzied 
the  defenders.  On  reclaiming  not«  the  Second 
Division  unanimously  adhered. 

The  pursuer  appealed. 

Sir  liouNDCLL  Paluxb,  Q.C.»  and  Fitz-Jaheb 
Stbphbns  appeared  as  counsel  for  the  appellant, 
but  the  argument  in  support  of  his  appeal  was  con- 
ducted  by  himself.  He  entered  into  an  elaborate 
statement  io  show  that  the  new  code  of  canons,  80 
far  as  complained  of,  had  been  enacted  in  violation 
of  the  contract  or  constitution  of  the  Episcopal 
Church  in  Scotland,  and  was  lUtra  vires  of  the  re- 
spondents. He  went  into  general  detail  of  the  doc- 
trinal differences  between  the  Scotch  communion 
office  and  the  communion  service  of  the  Book  of 
Common  Prayer.  One  main  difference  between 
the  Scotch  communion  8ervi<5e  and  the  English 
Prayer  Book  consisted  in  the  mode  of  conseci-ating 
the  elements  in  the  sacrament  of  the  Lord's  Supper. 
According  to  the  plain  meaning  of  the  English  ser- 
vice, tho  consecration  was  attributable  to  the  act  of 
the  priest.  After  consecration,  the  elements  had 
new  virtue  and  s]>iritual  efficacy  communicated  to 
them.  That  is,  the  outward  signs  had  power  to 
effect  what  they  signified.  According  to  the  Scotcli 
communion  office,  on  the  other  hand,  the  pritst  did 
not  consecrate  the  elements,  but  supplicated  God  to 
do  this  by  blessing  the  bread  and  wine,  to  make 
them  sacraments  of  the  body  and  blood  of  Christ 
Another  difference  between  the  two  communion 
offices  consisted  in  tho  prayer  of  oblation  in  tlie 
Scotch,  which  was  wanting  in  the  English,  and  the 
use  of  the  term  "  altar."  This  involved  tho  doc- 
trine of  sacrifice.  The  form  of  oblation  excluded 
the  possibility  of  several  most  serious  errors,  such 
as  the  doctrine  of  the  real  presence.  By  recent 
cases  it  had  been  decided  that  there  were  no 
'*  altars  "  in  tlie  Church  of  England,  and  the  main 
object  of  prohibiting  them  way  to  shut  out  the  doc- 
trine of  Eucharistic  sacrifice ;  but  the  Scotch  com- 
munion office  recognised  both  altars  and  sacrit^ce 
as  a  means  by  which  honour  and  worship  were  paid 
to  God, 

I^BD  Cbakwobth — ^I')o  you  contend  that  the  com- 
munion service  is  anything  more  than  a  ceremony 
or  rile  ? 

The  appellant — Yes ;  much  more. 

LoBD  Ckamwoktk — ^May  not  the  Episcopal  Church 
of  Scotland  avail  itself  of  its  inherent  right  to  make 
those  alterations  of  which  you  complain  by  treating 
the  communion  service  as  merely  a  cereinony  or 
rite  which  the  body  adopted  as  njost  conformable  to 
what  they  considered  the  orthodox  usagQ  ? 

The  appellant  admitted  that  there  were  portions 
of  the  communion  service  which  might  be  cliaiige<l, 
but  these  changes  must  not  be  carried  too  far,  Iw* 
cause  there  were  differences  between  the  two  com- 
munion offices  which  were  not  of  the  nature  of  rites 
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aud  ceremonies,  but  substantially  doctrinal.  The 
changes  most  not  go  to  the  essential  differences  be- 
tween the  Scotch  and  English  communion  offices. 

LoBD  CoLONSAT — Could  uot  au  Episcopalian  con- 
gregation in  Scotland  substitute  the  one  for  the 
other — ^the  English  for  the  Scotch  communion  ser- 
vice? 

The  appellant — They  could. 

Lord  Coloxsat — ^And  still  remain  in  the  same 
communion,  and  holding  the  same  doctrines  ? 

The  appellant — Yes;  that  was  expressly  provided 
for  by  the  canons. 

LoBD  GsANwoBTH — ^What  is  the  difference,  ac- 
cording to  the.  Scotch  communion  office,  between 
the  " altar  "  and  the  "  Lord's  Table?" 

The  appellant — The  two  expressions  refer  to  the 
same  thing. 

The  Lord  Chancellob  (Chelmbford) — ^I  presume 
an  altar  supposes  the  offering  up  of  a  sacriiice.  Be 
good  enough  to  tell  me  what  sacrifice  is  supposed 
to  be  offered  up  according  to  the  Scotch  communion 
office? 

The  appellant — ^The  sacrifice  is  bread  and  wine, 
and  that  excludes  the  idea  of  the  real  x^resence. 

The  Xjobd  Ohakcellob — The  offering  up  of  bread 
and  wine  hardly  comes  under  the  notion  of  a  sacri- 
fice. 

The  appellant — It  is  by  sacrifice  that  we  propi- 
tiate God.  The  bread  and  wine  are  offered  as  a 
means  of  worship,  and  being  so  they  can  not  be  the 
object  of  worship.  I'he  difference  is  this — we  wor- 
ship Grod  and  Christ  by  the  bread  and  wine ;  the 
Church  of  Rome  worships  God  in  the  bread  and 
wine.  The  two  offices,  particularly  with  reference 
to  the  communion  service,  were  substantially  dif- 
ferent, and  the  new  canons  were  ultra  vires  of  the 
respondents. 

The  Attobkby-Gbnsbal  (Sir  John  Rolt)  and 
McxDELL,  Q.C.,  for  the  respondents,  argued : — 1st, 
That  courts  of  law  have  no  jurisdiction  to  deter- 
mine whether  the  ruling  authorities  of  a  voluntary 
association  have  or  have  not  acted  within  their 
powers  in  matters  relating  purely  and  exclusively 
to  its  opinions,  doctrines,  organisation,  and  govern- 
ment ;  2d,  That  the  appellant's  complaints,  at  all 
events  so  far  as  the  declaratory  and  reductive  con- 
clusions of  the  summons  are  concerned,  relate  purely 
and  exclusively  to  the  government,  doctrine,  and 
discipline  of  the  voluntary  associa.tion  known  as  the 
Scotch  Episcopal  Church ;  8d,  That  there  arc  no 
sufficient  allegations  of  fact  to  enable  the  Court  to 
exercise  its  jurisdiction,  if  it  has  any  ;  4th,  That  if 
the  Court  has  any  jurisdiction,  and  if  the  facts  are 
sufficiently  alleged,  the  canons  now  complained  of 
are  strictly  in  conformity  with  the  powers  of  the 
ruling  authorities ;  and,  6th,  That  the  remedy  now 
sought  was  sought  against  the  wrong  parties, 
against  the  General  Synod  instead  of  the  bishops, 
who,  according  to  the  appellant's  own  allegation, 
had  done  the  wrong  by  refusing  to  license  his  cu- 
rate. They  cited  the  case  of  McMillan  v.  The  Free 
Churekf  for  the  purpose  of  shewing  that  there  could 
be  no  doubt  as  to  the  power  of  a  voluntary  associcb- 
tion  to  make  what  laws  it  pleased. 

LoBD  Colonsat  observed  that,  according  to  his 
recollection  of  M*Millan's  case,  the  question  raised 
was  not  as  to  their  power  to  make  laws,  but  whether 
that  gentleman  had  not  been  deprived  of  his  rights 
in  violation  of  their  own  existing  laws — wliother 
they  had  not  broken  their  contract  with  him.  One 
party  went  so  far  as  to  say  that  the  Court  could  not 
construe  those  laws,  or  oven  understand  them. 

At  advising,  the  I^kd  Chakcbllob  (CiiBLMrfFOHn), 


after  describing  the  nature  and  conclusions  of  the 
action,  said : — The  ground  of  action  laid  by  the 
appellant  is  that  the  General  Synod,  in  making 
alterations  in  the  Code  of  Canons  of  1838,  by  the 
new  canons  of  1868,  have  departed  from  the  recog- 
nised constitution  ahd  acknowledged  pra<;tice  of  the 
Scotch  Episcopal  Church,  and  have  therefore  vio- 
lated the  contract  into  which  he  entered  by  sub- 
scribing the  Code  of  1838.  And  he  alleges  that  he 
cannot  conscientiously  obey  this  new  code,  and  in 
consequence  may  become  liable  to  penalties,  even 
to  the  degradation  from  his  office  of  minister  of  the 
Scotch  Episcopal  Church,  and  thereby  be  deprived 
of  all  the  temporal  advantages  he  derives  from  hi^ 
office  of  minister  of  the  congregation  of  Burnt- 
island, which  is  a  damage  and  injury  of  which  the 
civil  courts  can  take  cognisance.  The  appellant 
does  not  allege  any  actual  damage  which  he  has 
sustained,  except  with  regard  to  the  refusal  to  li- 
cense his  curate ;  but  he  founds  his  action  upon  the 
possibility  of  his  sustaining  damage  hereafter  by  a 
conscientious  adherence  to  his  own  views  of  his 
obligations,  and  upon  what  I  must  call  a  sentimen- 
tal feeling  of  having  been  brought  to  be  a  member 
of  an  association  which,  departing  from  the  origi- 
nal terms  of  communion,  has  left  him  in  the  posi- 
tion of  a  dissenter. 

If  it  had  not  been  for  the  petitory  conclusion  of 
the  summons,  I  think  there  might  have  been  a 
plea  to  the  relevancy  of  the  action  upon  the  claim 
for  reduction  of  the  enactments  in  the  Code  of 
Canons  of  1863.  Supposing  the  appellant  to  have 
really  sustained  damage  by  reason  of  the  Code  of 
1868,  it  would  have  been  open  to  the  Court  to  con- 
sider whether  the  General  Synod  had  authority  to 
make  the  canons  from  which  this  civil  injury  had 
arisen ;  but  actual  damage  flowing  directly  from 
the  effect  of  the  canons  of  1868  is  wholly  out  of 
the  question.  The  Court  had  therefore  to  consider 
whether  it  could  properly  entertain  the  question  of 
the  reduction  of  the  canons  upon  the  ground  that 
they  were  a  departure  from  the  doctrine  and  disci- 
pline of  the  Scotch  Episcopal  Church  at  the  time 
the  appellant  became  one  of  its  ministers.  Now 
this  it  refused  to  do,  as  it  was  a  mere  abstract  ques- 
tion involving  religious  dogm&s,  and  resulting  in 
no  civil  consequences  which  could  justify  the  inter- 
position of  a  civil  court. 

The  case  of  Macmillan  v.  The  General  Astemhly 
of  the  Free  Church  of  Scotland  (28  D.,  1814)  was 
frequently  relied  upon  in  the  course  of  the  argu- 
ment, and  the  opinions  of  the  judges  were  referred 
to  on  both  sides.  The  appellant  urged  it  as  a 
strong  authority  in  his  favour,  because  it  was  there 
held  that  sentences  of  suspension  and  dejiosition 
pronounced  by  the  General  Assembly  of  the  Free 
Church  of  Scotland,  a  voluntary  religious  associa- 
tion, against  one  of  its  ministers,  were  properly  the 
subject  of  an  action  of  reduction  and  damages,  on 
tho  allegation  that  such  sentences  had  been  irregu- 
larly pronounced  in  excess  of  their  powers,  and  in 
violation  of  the  conditions  which  regulated  the  pro- 
ceedings of  the  association  amongst  themselves,  and 
which  were  alleged  to  form  a  contract  amongst  the 
membtirs  of  the  association.  But  it  must  be  ob- 
served that  in  that  case  there  were  actual  sentences 
of  suspension  and  deposition,  from  which  the  loss 
of  tho  pursuer's  emoluments  as  minister  of  the  Free 
Church  of  Cardross  followed  as  a  consequence. 
The  appellant  in  this  case  has  not  been  disturbed 
cither  in  his  charge  of  the  congpregation  at  Burnt- 
island, or  in  his  legal  position  as  a  minister  of  the 
Scotch  Episcopal  Church.    If  he  had  been — though 
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in  this  latter  respect  only — I  shonld  have  consi- 
deredy  with  the  Lord  Justice-Clerk,  that  "  the  pos- 
Bession  of  a  particular  status,  meaning  by  that  term 
the  capacity  to  perform  certain  functions  or  to  hold 
certain  offices,  is  a  thing  which  the  law  will  recog* 
nise  as  a  patrimonial  interest,  and  that  no  one  can 
be  deprived  of  its  possession  by  the  unauthorised 
or  illegal  act  of  another  without  haying  a  legal 
remedy." 

The  appellant  not  haying  sustained  any  injury 
which  can  be  the  subject  of  cognisance  in  a  ciyil 
court,  his  appeal  might  be  shortly  disposed  of  upon 
that  ground.  But  the  questions  of  the  power  of  the 
General  Synod  to  enact  the  Code  of  Canons  of  1868, 
and  their  moral  effect  upon  the  position  of  the  ap- 
pellant as  a  minister  of  the  Scotoh  Episcopal  Church, 
haye  been  so  earnestly  and  strongly  pressed  upon 
your  Lordships'  attention,  that  I  do  not  feel  justi- 
fied in  passing  them  by  without  notice. 

The  appellant  rests  his  daim  te  maintain  his 
action  upon  the  following  grounds: — He  alleges 
that,  by  his  ordination  as  a  minister  of  the  Scoteh 
Episcopal  Church,  he  became  a  member  of  a  yolun- 
tary  religious  association,  under  a  contract,  the 
terms  of  which  were  contained  in  the  canons  of 
1888,  which  he  subscribed ;  that  it  was  not  compe- 
tent to  any  number  of  the  members  of  the  associa- 
tion, short  of  the  whole  body,  to  change  its  funda- 
mental character ;  and  that  the  enactment  of  the 
canons  of  1868  was  a  violation  of  the  contract  into 
which  the  appellant  had  entered,  and  materially 
and  injuriously  affected  his  position  as  a  member  of 
the  association. 

It  does  not  appear  to  me  that  the  canons  of  1888 
can  properly  be  regarded  as  a  contract  between  the 
members  of  the  Scoteh  Episcopal  Church  at  the 
time  when  the  appellant  was  ordained  to  the  minis- 
try. They  are  principally,  if  not  altogether,  directed 
to  the  regulation  of  order  and  discipline,  and  con- 
tain nothing  with  regard  to  the  fundamental  doc- 
trines or  articles  of  faith  upon  which  the  constitu- 
tion of  a  religious  community  depends.  But  as- 
suming that  the  canons  of  1888  are  to  be  taken  as 
the  contract  between  the  members  of  the  Scoteh 
Episcopal  Church,  the  appellant  subscribed  (amongst 
the  rest)  to  the  88d  canon,  which  declares  that  "  a 
General  Synod  of  the  Church,  duly  and  regularly 
summoned,  has  the  undoubted  power  to  alter, 
amend,  and  abrogate  the  canons  in  force,  and  to 
make  new  canons."  And  by  his  subscription  to 
the  Thirty-nine  Articles  he  agreed  that  the  Church 
has  authority  over  rites  and  ceremonies,  as  declared 
in  the  20th  and  84th  Articles. 

Lord  Cbanwobth — ^My  Lords,  the  decision  of  this 
case  depends  on  certain  weU-established  principles 
of  law. 

There  is  no  authority  in  the  courts,  either  of  Eng- 
land or  Scotland  to  take  cognisance  of  the  rules  of 
a  voluntary  society  entered  into  merely  for  the  re- 
gulation of  its  own  affairs,  save  only  so  far  as  it 
may  bo  necessary  that  they  should  do  so  for  the 
due  disposal  or  administration  of  property.  If 
funds  are  settled  to  be  disposed  of  amongst  mem- 
bers of  a  voluntary  association  according  to  their 
rules  and  regulations,  then  the  Court  must  neces- 
sarily take  cognisance  of  these  rules  and  regulations, 
for  the  purpose  of  satisfying  itself  who  ia  entitled 
to  the  funds ;  so  if  the  rules  of  a  religious  associa- 
tion prescribe  who  shall  be  entitled  to  occupy  a 
house,  or  to  have  the  use  of  a  chapel  or  other  build- 
ing. This  is  the  principle  on  which  the  courts 
have  administered  funds  held  in  trust  for  dissent- 
ing bodies.    There  is  no  direct  power  in  the  courts 


to  decide  whether  A  or  B  holds  a  particular  statioD 
according  to  the  rules  of  a  voluntary  association ; 
but  if  a  fund  held  in  trust  has  to  be  paid  over  to  the 
person  who,  according  to  the  rules  of  the  society, 
fills  that  character,  then  the  Court  must  make 
itself  master  of  the  questions  necessary  to  enable 
it  to  decide  whether  A  or  B  is  the  party  bo  en- 
titled. 

These  considerations  go  to  the  root  of  the  present 
case.  The  appellant  contends  that  he  was  ordained 
under  the  canons  of  1888,  and,  so  ordained,  was 
entitled  to  exercise  the  functions  of  a  cler^jman  of 
the  Episcopal  Church  of  Scotland,  according  to  the 
doctrine  and  practice  established  by  those  canons. 
And  he  complains  that  the  effect  d  the  canons  of 
1868  has  been  to  impose  on  him  the  maintenance 
of  doctrines  and  the  adoption  of  a  practice  different 
from  those  to  which  he  bound  himself  on  his  ordina- 
tion under  the  prior  canons.  But  assuming  that  to 
be  so— assuming  that  the  General  Synod  of  1868 
had  no  power,  according  to  the  constitution  of  1888, 
to  make  the  alterations  of  which  the  appellant  com- 
plains—that of  itself  gives  no  jurisdiction  to  the 
superior  courts.  There  is  no  jurisdiction  in  the 
Court  of  Session  to  reduce  the  rules  of  a. voluntary 
society,  or  indeed  to  inquire  into  them  at  all,  except 
so  far  as  may  be  necessary  for  some  collateral  pur- 
pose. The  only  remedy  which  the  member  of  a 
voluntary  association  has,  when  he  is  dissatisfied 
with  the  proceedings  of  the  body  with  which  he  is 
connected,  is  to  withdraw  fr6m  it.  If,  connected 
with  any  ofKce  in  a  voluntary  association,  there  is 
the  right  to  the  enjoyment  of  any  pecuniary  bene- 
fit, including  under  that  term  the  right  to  the  iise 
of  a  house  or  land,  or  a  chapel,  or  a  school,  then  in- 
cidentally the  Court  may  have  iro]X)sed  on  it  the 
duty  of  inquiring  as  to  the  regularity  of  the  pro- 
ceedings affecting  the  status  in  the  society  of  any 
individual  member  of  it ;  but  here  there  is  no  ques- 
tion of  that  sort. 

This  seems  to  me  to  dispose  of  the  whole  case; 
for  I  cannot  think  that  the  stetements  in  the  con- 
descendence allege  the  violation  of  any  legal  right 
which  enabled  the  Court  of  Session  to  inquire  into 
the  power  of  the  General  Synod  to  frame  the  canons 
of  1868.  In  the  4th  condescendence  the  appellant 
stetes  that,  as  minister  at  Burntisland,  he  is  in  re- 
ceipt of  an  income  of  £40  per  annum,  besides  an 
annual  grant  of  £10  from  the  Church  Society  to- 
wards the  maintenance  of  a  school.  This  may  all 
be  true,  but  there  is  no  allegation  that  he  is  en- 
titled as  of  right  to  this  income,  or  that  there  is 
any  intention  on  the  part  of  those  from  whom  it  is 
derived  to  deprive  him  of  it  under  the  provisions  of 
the  new  canons.  In  the  5th  condescendence  he 
stetes  that  he  is  a  member  of  a  friendly  society  to 
which  none  but  clergy  of  the  Scotch  Episcopftl 
Church  can  belong ;  and  he  complains  that,  if  he 
is  deprived  of  his  stetus  as  a  clergyman  of  the 
Scoteh  Episcopal  Church,  he  will  lose  all  benefits 
from  the  premiums  which  he  has  paid  since  his 
ordination  in  1848.  But  here,  again,  there  is  no 
allegation  of  an  intention  to  deprive  him  of  his  status 
as  a  clergyman ;  and  if  there  were,  it  is  not  that 
stetus  which  entitles  him  to  the  benefits  of  the 
friendly  society,  but  a  contract  into  which  he  has 
voluntarily  entered  with  that  body.  If  any  ri^ 
which  he  or  his  representetives  may  have  acquired, 
or  may  acquire,  under  that  contract,  should  be  vio- 
lated or  withheld,  he  will  seek,  and  no  doubt  will 
obtain,  proper  redress ;  but  until  such  a  question 
arises  there  is  no  power  to  pass  any  judgment  on 
the  validity  of  the  canons  of  which  the  appellant 
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oomplainB.  They  are  the  mere  rules  which  a 
voluntary  association  has  prescribed  for  itself. 

In  the  view  I  have  taken  of  this  question,  I  do 
not  feel  myself  in  strictness  called  on  to  go  any 
farther;  but  the  appellant  has  argued  his  case  with 
80  much  earnestness  and  ability  that  I  have  felt  it 
due  to  him  that  I  should  shortly  examine  the  case 
from  his  own  point  of  view — ^that  is,  that  I  should 
consider  whether,  assuming  that  there  is  any  power 
in  the  Clourt  to  reduce  the  canons  of  1868,  he  has 
shown  any  ground  for  such  reduction.  I  am  of 
opinion  that  he  has  not. 

The  appellant  rests  his  case  on  the  analogy,  which 
he  supposes  to  exist  between  the  body  associated  as 
the  Scotch  Episcopal  Church  and  an  ordinary  com- 
mercial partnership.  He  contends  truly  that,  un- 
less 80  far  as  the  articles  of  partnership  authorise 
it,  no  change  can  be  made  in  its  provisions  by  the 
mere  will  of  a  majority  of  the  partners,  nor  indeed 
without  the  concurrence  of  every  individual  of 
which  the  partnership  is  composed.  And  he  con- 
tends that  on  the  same  principles  the  Synod,  or 
Greneral  Assembly  of  persons  associated  as  a  Church 
or  religious  body,  can  have  no  power  to  alter  the 
canons  or  rules  of  that  Church  or  religious  body 
without  the  consent  of  every  member  of  it,  except 
8o  far  as  they  are  expressly  authorised  to  do  so  by 
the  terms  of  their  constitution.  But  the  Synod  of 
a  Church  seems  to  me  to  resemble  rather  the  legis- 
lature of  a  State  than  the  articles  of  association  of 
a  partnership.  A  religious  body,  whether  con- 
nected with  the  State  or  not,  forms  an  impertum  in 
imperio,  of  which  the  Synod  is  the  supreme  body, 
when  there  is  not,  as  there  is  in  the  Church  of 
England,  a  temporal  head.  If  this  is  so,  I  feel  it 
impossible  to  say  that  any  canons  which  they  esta- 
blish can  be  treated  as  being  ultra  viret.  The 
authority  of  the  Synod  is  supreme.  It  may,  in- 
deed, be  that  a  Synod  or  General  Assembly  of  a 
religious  body  has  no  power  to  affect  civil  rights 
already  acquired  under  existing  canons  or  rules; 
but  that  is  very  different  from  saying  that  the 
canons  or  rules  themselves  have  no  force  among 
those  who  have  no  such  complaint  to  make. 

This  is  my  view  of  the  principles  involved  in  this 
case ;  but  I  think  it  right  to  add  that,  even  on  the 
narrower  ground  on  which  the  appellant  has  pro- 
ceeded, I  think  he  fails  to  establish  any  ground  of 
complaint  against  the  new  canons.  The  most  mar 
terial  complaint  relates  to  articles  2  and  4  of  the 
80th  canon  of  the  new  code.  The  appellant  com- 
plains that  these  two  articles  of  this  canon  effect 
very  generally  a  substitution  of  the  English  for  the 
Scotch  Communion  Service.  I  will  assume  that 
they  do  so.  But  I  cannot  think  that  this  affords 
any  ground  of  complaint  to  the  appellant. 

The  only  other  part  of  the  new  canons  of  which 
the  appellant  seeks  reduction  is  the  20th  article  of 
the  28th  canon,  which  declares  that  the  General 
Synod  shall  have  power  to  alter,  amend,  and  abro- 
gate canons  in  force,  and  to  enact  new  canons,  pro- 
Tided  that  such  fidterations,  amendments,  abroga- 
tions, and  new  canons  be  in  conformity  with  the 
recognised  constitution  of  this — that  is,  the  Scotch 
Episcopal  Church.  The  same  power  is  found  in  the 
8&  canon  of  1888,  except  that  there  the  alterations, 
amendments,  abrogations,  and  new  canons  are  re- 
quired to  be  in  conformity  with  the  recognised  con- 
stitution and  acknowledged  praetiee  of  the  Scotch 
Chimsh.  The  appellant  argues  that  the  omission 
of  these  words,  acknowUdgad  practice,  vitiates  the 
mem  canon,  as  giving  it  a  force  which  the  old  canon 
did  not  possess.    I  do  not  feel  any  force  in  this  ob- 


jection. The  remarks  which  I  have  already  made^ 
on  what  I  conceive  to  be  the  general  power  inhe- 
rent in  a  Synod,  are  sufficient  to  show  my  doubt 
whether  one  Synod  can  validly  control  the  power  of 
another  which  is  in  the  nature  of  an  independent 
legislature.  But  even  supposing  this  could  be  done, 
and  supposing  further,  that  these  words  amoimted 
— ^which,  however  they  do  not — ^to  a  prohibition  on 
the  Synod  against  altering,  by  virtue  of  its  inherent 
power,  the  acknowledged  practice  of  the  Church,  and 
not  merely  to  a  restriction  of  the  power  conferred 
by  the  88d  canon,  still,  I  think  the  subsequent  Sy- 
nod was  entitled  to  say  that  these  words  were  neces- 
sarily included  in  the  other  words  **  recognised  con- 
stitution" and  so  to  reject  them  as  inconvenient  sur- 
plusage. Nothing  can  be  described  or  imagined 
as  constituting  the  acknowledged  practice  of  the 
Church,  which  would  not  also  be  properly  described 
as  part  of  its  recognised  ccmstitution. 

This  exhausts  all  the  parts  of  the  new  canons  of 
which  the  appellant  seeks  reduction.  To  state 
shortly,  therefore,  my  view  of  the  whole  case,  I  am 
of  opinion — Ist,  That  the  canons  made  from  time 
to  time  by  Sjmods  of  the  Episcopal  Church  of  Scot- 
land are  to  be  treated  merely  as  the  rules  of  a 
voluntary  society  over  which  tiie  Court  of  Session 
has  no  jurisdiction,  except  in  cases  where  the  inter- 
pretation of  them  is  necessary  for  a  collateral  pur- 
pose, as  for  determining  the  rights  to  trust  property 
depending  on  their  construction;  2dly,  That  no 
such  questions  of  right  are  raised  on  tiiis  record ; 
and,  8dly,  That,  even  if  the  validity  of  the  new 
canons  had  been  properly  before  the  Court,  the  ap- 
pellant has  not  shown  any  valid  ground  of  com- 
plaint. 

I  concur,  therefore,  with  my  noble  and  learned 
friend,  in  thinking  that  the  appeal  ought  therefore 
to  be  dismissed. 

LoBD  CoLONSAT — My  Lords,  I  so  entirely  oonciu' 
in  the  views  which  have  been  stated,  that  I  have 
scarcely  anything  to  add.  A  court  of  law  will  not 
interfere  with  the  rules  of  a  voluntary  association^ 
unless  it  be  necessary  to  do  so  in  order  to  protect 
some  civil  right  or  interest  which  is  said  to  be  in* 
fringed  by  their  operation.  Least  of  all  will  it 
enter  into  questions  of  disputed  doctrine  when  it  is 
not  necessary  to  do  so  in  reference  to  civil  interests. 

In  the  present  case  no  objection  is  ti^en  to  the 
jurisdiction  of  the  Court,  for  this  plain  reason,  that 
the  appellant  has,  by  the  shape  of  his  action, 
coupled  with  his  allegations  against  the  proceedings 
of  the  Synod  affecting  his  civil  rights  and  interest, 
entitied  himself  to  have  the  judgment  of  the  Court 
on  those  civil  rights  and  interests ;  and  the  conclu- 
sion for  reduction  which  this  summons  contains  was 
not  an  inept  conclusion  in  reference  to  such  a  de- 
mand, because  it  might  have  been  pleaded  against 
a  mere  petitory  action,  that  those  rules  stood  in  the 
way,  and  that  until  they  were  set  aside  it  was  in- 
competent to  the  Court  to  go  into  the  question 
which  would  have  been  raised  by  a  petitory  action. 
The  meaning  of  that  part  of  the  summons  which 
seeks  for  reduction,  therefore,  is  that,  in  so  far  as 
those  rules  can  be  pleaded  against  the  demand  for 
redress  in  reference  to  his  civil  interests,  they  are 
complained  of  and  assailed  by  the  summons.  But 
if  the  appellant  has  not  made  out  a  case  which 
the  Court  can  maintain  in  the  way  he  asks  it  to  do, 
in  reference  to  the  civil  rights  and  interests  said  to 
be  involved,  then  I  apprehend  that  his  case  must 
fail. 

Now,  with  regard  to  that  demand,  it  is  a  demand 
which  rests  entirely  on  the  allegation  tiiat  he  is 
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exposed  to  pecuniary  consequences  in  respect  of  the 
position  in  which  he  is  placed  with  reference  to  the 
refusal  of  a  license  to  his  curate.  That  is  a  ques- 
tion which  may  yet  have  to  be  tried  between  him 
and  his  curate,  if  either  of  them  fails  to  fulfil  the 
contract  which  has  been  entered  into  between  them ; 
but  at  present  we  cannot  go  into  that  question.  It 
is  not  a  matter  which  Ih  properly  raised  here,  and 
therefore  I  apprehend  there  is  no  relevancy  in  this 
action  as  regards  that  demand ;  and  there  being  no 
relevancy  in  this  action  as  regards  that  demand,  I 
apprehend  that  we  cannot  go  into  those  further 
questions  of  reduction  and  declarator  which  are 
made,  as  it  were,  the  prelude  to  dealing  with  that 
petitory  conclusion. 

My  Lords,  if  we  were  to  go  into  those  questions, 
I  think  that  the  conclusion  which  has  been  arrived 
at  by  my  noble  and  learned  friends  who  have  al- 
ready addressed  the  House  is  irresistible.  The 
whole  case  of  the  appellant  rests  upon  this,  that  the 
Synod  had  no  power  to  do  what  they  have  done ; 
and  that  they  had  no  power  to  do  so,  because  by  the 
83d  canon  of  the  Code  of  1888  there  was  a  prohi- 
bition against  the  alteration  of  anything  which  was 
according  to  the  recognised  or  established  practice. 
Tiiat  is  the  whole  case  set  up  by  the  appellant,  that 
the  canons  of  1868  were  uUra  viret  of  the  Synod, 
because  the  Synod  was  restrained  by  that  clause  in 
the  canons  of  1888. 

Now,  the  canons  of  this  Church  are,  according  to 
the  recital  in  the  canons  of  1888,  matters  applicable 
to  the  discipline  of  the  Church,  which  it  is  declared 
that  the  Church  has  power  to  alter  from  time  to 
time ;  and  the  recital  of  the  canons  of  1888  bears 
that  the  Church  has  from  time  to  time  altered  and 
repealed  some  of  those  canons.  There  must  be 
some  supreme  authority ;  and  looking  at  the  power 
of  the  Synod  in  the  mode  in  which  my  noble  and 
learned  friend  who  last  addressed  the  House  put  it, 
1  think  the  Synod,  which  is  the  supreme  authority 
in  this  Church,  had  the  power  to  regulate  and 
change  those  matters  ordained  (as  the  canon  ex- 
presses it)  by  man's  authority,  which  the  recital  of 
the  canon  of  1888  declares  that  every  Church  has 
power  to  regulate  and  change.  I  cannot,  therefore, 
hold  that  it  was  ultra  vires  of  the  Synod  of  1868  to 
make  that  alteration. 

If,  my  Lords,  we  were  to  go  into  the  particulars 
of  the  alterations  that  have  been  made,  I  cannot 
say  that  I  differ  from  the  observations  that  have 
been  made  by  your  Lordships.  It  does  not  appear 
to  me  that  there  is  any  great  infringem'ent  made 
upon  any  position  wliich  the  present  appellant  oc- 
cupies by  the  new  canons  of  1863.  The  use  of  the 
English  Communion  Service  does  not  appear  to  me 
to  be  a  matter  of  novelty  in  this  Church.  On  the 
contrary,  the  canons  of  1888  recognise  it.  Tliey 
allow  the  two  modes,  the  two  services ;  but  although 
they  allow  the  two  services,  it  is  not  to  be  inferred 
that  these  are  two  things  which  are  incompatible 
in  the  estimation  of  the  Church.  On  t)ie  contrary, 
it  is  repugnant  to  reason  to  hold  that  these  two 
services  are  incompatible,  or  tliat  the  doctrines  dis- 
covered now  to  be  contained  in  them  are  things 
which  were  regarded  by  the  Church  as  incompa- 
tible with  each  other.  It  could  not  have  been  a 
united  Church,  or  union  of  Churches,  if  it  were  so. 
Such  a  thing  would  be  a  contradiction  in  terms. 
You  might  as  well  have  a  united  Christian  and  Mo- 
hammedan Church.  I  therefore  hold  that  it  is 
quite  plain  that  there  was  not  that  repugnance  be- 
tween the  two  services,  and  that  these  canons  which 
are  now  complained  of  do  nothing  more  than  sub- 


stitute the  more  comprehensive  Communion  Ser- 
vice of  the  English  Church  for  the  Communion 
Service  of  the  Episcopal  Church  of  Scotland — a 
thing  which,  as  it  appears  to  me  from  the  recital  of 
these  canons  of  1888,  it  was  perfectly  within  their 
power  to  do.  Therefore  I  entirely  concur  in  the 
proposition  which  has  been  made,  that  this  judg- 
ment should  be  affirmed. 

Appeal  dismissed  with  costs. 

Agents  for  Appellant — ^William  Peacock,  S.S.C, 
and  William  Robertson,  Westminster. 

Agents  for  Respondents — Ronald  &  Ritchie, 
S.S.C.,  and  Connel  &  Hope,  Westminster. 
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Poor — Settlement — Comal  or  Accidental  Birth,  In 
an  action  by  a  relieving  parish  against  the 
parish  of  birth  (there  being  no  residential  set- 
tlement) and  the  parish  in  which  the  pauper's 
parents  had  a  settlement,  which  latter  parish 
was  called  in  consequence  of  a  plea  by  the  for- 
mer parish  that  the  birth  took  place  fortui- 
tously on  the  occasion  of  an  accidental  visit  to 
a  market  in  that  parish.  Held  (per  Lord  Or- 
midale,  and  acquiesced  in)  that  the  parish  of 
actual  birth  was  liable. 

This  was  an  action  at  the  instance  of  the  parish 
of  St  Cuthbert's  {igainst  the  parishes  of  Contin  and 
Lochbroom,  in  Ross-shire,  to  be  relieved  of  the  sup- 
port of  certain  paupers,  who  are  the  widow  and 
children  of  a  man  named  Roderick  M'Lean  or 
M'Kenzie,  who  was  born  in  1828,  and  who  ncTer 
acquired  a  residential  settlement.  He  was  admit- 
tedly, de  facto^  bom  in  the  parish  of  Contin,  but 
that  parish  denied  liability  on  the  ground  that  his 
birth  there  was  **  fortuitous,"  his  mother  having 
been  at  the  time  on  an  accidental  visit  to  a  market 
at  Contin,  and  not  having  had  either  before  or 
afterwards  any  connection  with  Contin.  The  pa- 
rish of  Lochbroom  was  the  settlement  of  Roderick's 
father  and  mother,  and  that  parish,  besides  main- 
taining that  Contin  was  the  parish  liable  in  respect 
of  the  birth  having  taken  place  in  it,  maintained, 
alternatively,  that  if  Contin  was  to  be  relieved  of 
liability  the  result  w^as  to  throw  the  liability  not  on 
Lochbroom,  where  the  mother's  settlement  was,  but 
on  Dingwall,  where  the  mother  had  been  residing 
for  some  time  before  the  birth,  and  where  she 
would  have  been  had  she  not  gone  to  the  market  at 
Contin.  Dingwall,  however,  had  not  been  called 
by  the  pursuer  as  a  party.  A  proof  was  led,  and 
after  a  debate,  the  Lord  Ordinary  pronounced  the 
following  interlocutor,  which  was  acquiesced  in : — 

Edinburgh,  I2th  March  1867.— The  Lord  Ordi- 
nary having  heard  counsel  for  the  parties,  and  con- 
sidered the  argument,  the  proof,  and  whole  proceed- 
ings. Finds  as  matters  of  fact  (1)  that  Roderick 
M'Lean  or  M'Kenzie  mentioned  in  the  record  wa:) 
bom  in  the  parish  of  Contin  in  or  about  1828,  and 
that  he -had  no  residential  settlement  at  the  time  of 
his  death,  which  took  place  in  or  about  February 
1868;  (2)  that  at  the  date  when  Ann  Kay  cr 
M*Kenzie,  the  widow  of  the  said  Roderick  M'Loan 
or  M'Kenzie,  applied  to  the  pursuer  for  parochial 
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relief,  being  on  or  about  the  2d  of  March  1868,  and 
during  the  period  embraced  by  the  account  sued 
for,  she  and  her  children  were  proper  objects  of 
parochial  relief,  and  that  the  amount  of  relief  sued 
for  is  reasonable ;  (8)  that  the  requisite  statutory 
notice  was  given  to  the  parish  of  Gontin  on  8d 
March  1868;  ^4)  that  the  three  children  in  ques- 
tion of  the  saia  Roderick  McLean  or  M'Kenzie  and 
Ann  Kay  or  M'Kenzie  were  in  pupilarity  and  had 
no  settlement  separate  from  that  of  their  parents 
during  the  period  embraced  by  the  account  or  claim 
sued  for  at  the  date  when  said  statutory  notice  was 
given  to  Coutin,  and  when  the  present  action  was 
instituted ;  and  also  finds  (5)  that -facts  and  circum- 
stances have  not  been  established  sufficient  to  show 
that  the  parish  of  Contin,  in  which  the  said  Roderick 
M'Lean  or  M'Kenzie  was  bom,  ought  not  to  be  held 
to  be  the  parish  of  his  settlement.  Therefore  finds 
in  point  of  law,  that  the  parish  of  Contin,  as  the 
parish  in  which  the  said  Roderick  M'Leanor  M'Ken- 
de  was  bom,  is  liable  in  payment  of  the  sums  of 
money,  principa]>  and  interest,  as  concluded  for  in 
the  summons  against  that  parish  at  the  instance  of 
the  inspector  of  the  poor  of  the  parish  of  St  Cuth- 
bert*8,  and  decerns  therefore  accordingly :  assoilzies 
the  inspector  of  the  poor  of  the  parish  of  Loch> 
bnx>m,  as  representing  that  parish,  from  the  con- 
clusions of  the  action  against  him  at  the  instance 
of  the  inspector  of  the  poor  of  and  W6  representing 
the  parish  of  St  Cuthbert's,  and  decerns :  Finds  the 
inspector  of  the  poor  of,  and  as  representing  the 
parish  of  Contin,  liable  in  expenses  of  process  in- 
curred both  by  the  parish  of  St  Cuthbert's  and  the 
parish  of  Lochbroom ;  allows  accounts  of  these  ex- 
penses to  be  lodged,  and  remits  them,  when  lodged, 
to  the  auditor  to  tax  and  report. 

(Signed)        K.  Macfablanb. 

Note. — ^Tho  matters  of  fact  referred  to  in  the  first 
three  heads  of  the  interlocutor  have  been  expressly 
admitted  by  all  the  parties ;  and  that  referred  to  in 
the  fourth  head  of  the  interlocutor  was  not  only  not 
disputed  but  assumed  to  be,  as  it  truly  is,  indisput- 
able, regard  being  had  to  article  first  of  the  pursuer's 
eondescendence  and  the  answers  thereto. 

The  only  question  which  was  raised  and  discussed 
at  the  debate  is  that  referred  to  in  the  first  plea 
in  law-tor  Contin,  to  the  eff'oct,  whether,  the  birth 
iu  that  parish  of  Roderick  M'Lcan  or  M'Kenzio, 
the  husband  and  father  of  the  widow  and  children 
in  question,  "  having  been  purely  fortuitous,  and  his 
parents  having  at  the  time  their  settlement  in  an^ 
other  parish,"  Contin  is  not  liable.  What  is  meant 
by  "fortuitous"  is  explained  in  article  second  of  the 
statement  of  facts  for  Contin.  It  will  be  observed 
from  that  statement  that  it  is  said  Roderick  M*Ken- 
zie's  mother  had  her  ordinary  place  of  residence  in 
Ijochbroom ;  that  when  far  gone  with  child  she  went 
to  Strathkia  in  the  parish  of  Dingwall  on  a  visit  to 
hor  brother  Alexander  Robertson  ;  "  that  happening 
to  go  to  Contin  market,  which  came  round  at  the 
time,  she  was  suddenly  seized,  while  there,  with  the 
pains  of  labour,  and  was  delivered  of  her  child  be- 
fore she  could  be  removed  to  her  brother's  house,'* 
and  that  "when  able  to  travel,  she,  taking  her 
child  with  her,  joined  her  husband  at  Nairn,  or  at 
the  place  in  that  part  of  the  country  where  he  was 
then  working." 

It  has  not  only  been  admitted  that  Roderick 
H*Kenzie,  who  was  about  40  years  old  at  the  time  of 
his  death,  and  had  been  seventeen  years  a  soldier, 
going  from  place  to  place,  had  no  residential  settle- 
ment ;  but  it  was  also  assumed  by  all  the  parties 
that  his  parentage  scttlument — unless  it  could  in 


the  circumstances  be  held  to  have  been  constmc- 
tively  his  own  birth  settlement — ^was  out  of  the 
case,  and  could  not  be  resorted  to.  In  short,  it  was 
assumed  that  his  own  birth  settlement  could  alone 
be  looked  to;  but  it  was  contended  for  Contin,  that 
Lochbroom,  where  it  was  said  his  parents  resided, 
and  had  their  settlement  at  the  time  he  was  bom, 
must  be  held  constractively  to  have  been  his  birth 
settlement,  and  not  Contin  where  he  was  actually 
born — ^that  circumstance  having  been  "  purely  for- 
tuitous," by  which  the  Lord  cSdinary  understood 
the  Inspector  of  Contin  to  mean  that  the  mother  of 
Roderick  M'Kenzie  was  at  the -time  in  that  parish 
casually  or  by  chance. 

Now,  supposing  it  had  been  clearly  established 
in  point  of  fact  that  the  presence  of  Roderick 
M'Kenzie's  mother  in  Contin  parish  at  the  time  of 
his  birth  might  b6  fairly  said  to  have  been  casual 
or  by  chance — although  what  that  precisely  means 
may  not  be  quite  clear — the  Lord  Ordinary  could 
not,  in  the  circumstances  of  the  present  case,  consi- 
der it  sufficient  to  prevent  that  parish  being  his 
birth  settlement.  No  authority  in  support  of  such 
a  conclusion  was  cited  ;  for  the  Lord  Ordinary  can- 
not hold  the  case  of  Dalmellington  (22d  Jan.  1822, 
1  Sh.,  p.  259)  to  be  one.  The  report  of  that  case  is 
very  meagre,  and  does  not  disclose  the  precise 
ground  of  judgment.  But  enough  appears  to  shew 
that  it  was  materially  different  in  its  circumstances 
from  the  present.  In  that  case  the  mother  of  the 
party  whose  place  of  birth  was  in  question,  had 
gone  from  Dalmellington  parish  to  a  neighbouring 
one  for  the  purpose  of  being  delivered  of  her  child 
**  in  secret,"  and  having  accomplished  that  purpose 
she  immediately  left  it,  and  returned  to  Dalmel- 
lington, where  she  had  her  permanent  residence. 
In  no  view,  therefore,  can  the  birth  in  that  case  be 
said  to  have  been  "purely  fortuitous,"  as  it  is  said 
to  have  been  in  the  present  instance,  for  the  mother 
went  to  the  place  where  she  was  delivered  of  her 
child,  expressly  for  the  purpose  of  having  that  done 
"  in  secret."  But,  in  the  present  case,  it  is  not 
pretended,  and  there  is  no  reason  whatever  for  sup- 
posing, that  the  mother  of  Roderick  M'Kenzie  had 
gone  to  Contin  parish  to  be  delivered  of  her  child 
"  in  secret,"  or  that  she  acted  under  any  compulsion 
in  going  into  that  parish,  or  that  in  doing  so  there 
was  any  object  or  design  to  relieve  one  parish  at 
the  expense  of  another.  The  Lord  Ordinary  does 
not  require  therefore  to  say  how  such  cases,  or  that 
of  a  birth  during  a  rapid  transit  by  railway — ^a  case 
suggested  in  the  course  of  the  debate — would  fail  to 
be  dealt  with,  for  the  present  is  clearly  not  one  of 
them. 

In  the  present  case,  while  it  is  certain,  being 
expressly  admitted  by  the  parties,  that  Roderick 
M*Kenzie  was  bom  in  Contin  i>arish,it  is  by  no  means 
clear  that  there  was  anything  fortuitous  about  his 
birth  therein,  or  in  what  parish  his  mother,  or  indeed 
his  father,  hod  her  or  his  residence  or  house  at  the 
time,  or  whether  they  had  any  particular  home  or 
residence  at  all.  It  is  not  clear  indeed  tb at  his  father 
had  not  lost  his  birth  settlement  in  Lochbroom  an^ 
acquired  a  residential  one  elsewhere.  As  regards 
the  father,  the  proof  is  very  vogue  aiid  indistinct, 
amounting  to  nothing  more,  in  the  Lord  Ordinary's 
appreciation  of  it,  than  that  he  at  the  time  of  hie 
son  Roderick  M*Kenzie's  birth,  resided  somewhere 
— although  the  particular  place  or  parish  does  not 
appear — in  Morayshire  or  Nairnshire.  And  as  to 
Roderick's  mother,  the  Lord  Ordinary  thinks  the 
proof  shows  that  she  had  no  particular  residence  or 
home,  living  as  she  appears  to  have  done  occasion- 
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ally  Id  her  mother's  house  at  Crofton,  Lochbroom, 
occasioiially  with  her  brother  at  Strathkia,  parish 
of  Dingwall  (see  in  particular  on  this  point  eyidence 
of  Boderick  Morrison,  Mrs  Catherine  Cameron  or 
Monro,  and  James  Robertson,  p.  4.,  pp.  6  and  7, 
and  p.  12  of  proof  for  Lochbroom)  and  sometimes 
away  for  half  a  year  **  on  harvest  and  other  work  " 
("evidence  of  Mrs  Cameron  or  Monro,  p.  7  of  proof 
for  Lochbroom,  letters  F.  G.^  and  at  other  times  in 
Killin,  parish  of  Contin  (Alexander  Robertson,  p. 
14  of  proof  for  Lochbroom,  and  Margaret  M'Lean, 
p.  10  of  proof  for  ContinJ. 

Such  being  the  import  of  the  proof,  and  it  being 
impossible  to  discover  with  certainty  where  the 
parents  of  Roderick  M'Kenzie  had  their  home  or 
permanent  residence  or  settlement  at  the  time  of 
his  birth,  while,  on  the  other  hand,  it  is  certain 
that  he  was  bom  in  the  parish  of  Contin,  the  Lord 
Ordinary  has  been  unable  to  arrive  at  any  other 
conclusion  than  that  the  parish  of  Contin,  as  the 
parish  in  which  Roderick  M*Keuzie  was  bom,  ought 
in  the  circumstances  to  be  held  to  have  been  the 
parish  of  his  settlement^  and  consequently  also  the 
settlement  of  his  widow  and  pupil  children.  The 
Lord  Ordinaiy  must  own  that  it  would  require  cir- 
cumstances much  more  special  and  peculiar  than 
the  present  case  presents,  to  satisfy  him  that  an 
individual's  birth  settlement  should  be  held  to  have 
been  constmctively  in  a  parish  different  from  that 
in  which  he  was  actually  bom. 

The  Lord  Ordinary  may  explain,  that  he  thinks 
it  must  be  assumed,  and  he  accordingly  has  pro- 
ceeded on  the  assumption,  that  Roderick  M'Lean 
or  M'Kenzie  was  the  offspring  of  the  marriage  be- 
twixt his  mother  Ann  Robertson  and  John 
M'Kenzie ;  although  at  the  same  time  he  does  not 
consider  that  it  could  have  affected  the  judgment, 
had  it  been  proved  that  he  was  an  illegitimate  son 
of  Ann  Robertson.  And  he  has  also  to  explain,  that 
the  parties  did  not  insist  in  any  of  the  appeals 
which  were  taken  in  the  course  of  the  proof. 

(Initd.)        R.  M'F. 

Counsel  for  St  Cuthbert's — ^Mr  Gifford  and  Mr 
Marshall.    Agent— Ebenezer  Mill,  S.S.C. 

Counsel  for  Lochbroom  —  Mr  Fraser  and  Mr 
Bumet.    Agents— G.  H.  Caims,  W.S. 

Counsel  for  Contin — Solicitor-General  and  Mr 
Watson.    Agents— Adam  &  Sang  S.S.C. 


Tuesday^  May  14. 
SECOND   DIVISION. 

PATRICK  V.  M*CALL. 

Lease  —  Submittion  —  Decree-Arbitral  —  Reduction, 
Circumstances  in  which  held  that  a  decree- 
arbitral  was  conform  to  the  matter  remitted  by 
the  submission. 
This  is  a  question  between  Mr  Patrick,  proprietor 
of  the  estate  of  Benmore,  in  Argyleshire,  and  his 
tenant,  Mr  James  M'Cail.     In  Uie  adjusted  lease 
between  landlord  and  tenant  there  was  the  follow- 
ing clause : — **  The  proprietor  shall  have  power  to 
resume  any  part  or  parts  of  the  subjects  hereby  let, 
for  the  purpose  of  fencing  or  planting,  forming 
roads,  straightening  marches,  or  for  any  other  pur- 
pose that  the  proprietor  may  desire ;  the  proprietor 
binding  himself  and  his  foresaids  to  fence  any 
lands  resumed  for  any  of  the  above  purposes,  and 
being  bound  to  make  a  reaaonable  eJlowance  to  the 


tenant  for  such  land  as  he  may  resume,  or  for  any 
injury  and  damage  he  may  occasion  through  the 
foresaid  operations,  according  as  the  same  may  be 
determined  by  two  arbiters  mutually  chosen,  or  by 
an  oversman  in  the  event  of  their  differing  in 
opinion,  and  the  plantation  fences  being  always 
kept  up  at  the  expense  of  the  proprietor." 

In  exercise  of  tiiis  right,  the  pursuer  on  different 
occasions  resumed  certain  portions  of  ground ;  but 
differences  having  arisen  between  the  parties,  they 
entered  upon  a  submission,  which  proceeded  on  the 
narrative  of  the  said  adjusted  lease,  and  that  the 
pursuer  had  on  three  occasions — viz.,  in  September 
1868,  in  October  1868,  and  in  April  1864,  the  latter 
date  being  the  date  of  the  submission— resumed 
possession  of  certain  fields,  being  part  of  the  lands  let 
to  the  defender.  The  submission  was  in  the  follow- 
ing terms : — "  The  said  James  Patrick  on  the  one 
purt,  and  the  said  James  M*Call  on  the  other  paii, 
have  submitted  and  referred,  and  do  hereby  submit 
and  refer  to  Alexander  Forbes  Douglas,  Esq.,  re- 
siding at  Jerdonfield,  and  John  Kennedy,  Esq.,  of 
Kirkland,  arbiters  mutually  chosen  by  the  said 
parties,  or,  in  case  of  difference  of  opinion  between 
the  said  arbiters,  to  any  oversman  to  be  named  by 
them,  and  which  they  are  hereby  empowered  to  do 
(such  oversman  to  be  named  before  any  prooeduro 
shall  take  place  under  this  submission^,  to  ascer- 
tain and  determine  the  amount  of  the  allowance  to 
which  the  said  James  M'Call  is  entitled,  in  terms 
of  the  said  lease,  for  the  fields  so  resumed  as  afore- 
said, it  being  expressly  understood  and  agreed  that 
all  other  or  further  claims,  questions,  and  differences 
between  the  said  parties  are  hereby  reserved  en- 
tire." The  said  deed  of  submission  was  registered 
in  the  Books  of  Council  and  Session  on  the  8tb 
January  1866. 

The  arbiters  differed  in  opinion,  and  they  de- 
volved the  submission  upon  an  oversman,  who  pro- 
nounced the  following  award: — "The  oversman 
finds,  Firety  that  at  the  dates  of  the  landlord's  in- 
timations foresaid,  the  tenant,  the  said  James 
M^Call,  was  in  the  profitable  posseesion  and  occu- 
pation, as  part  of  the  farms  let  to  him,  of  the 
ground,  intimation  to  resume  which  was  thereby 
made,  and  that  it  is  admitted  by  liie  parties  that 
the  ground  so  sought  to  be  resumed  by  the  hmd- 
lord,  and  agreed  to  be  surrendered  by  the  tenant, 
consisted  of  sixty-eight  acres  of  low  ground  and 
certain  pdHions  of  the  hill ;  Second,  that  from  the 
dates  of  the  landlord's  intimations  foresaid,  the 
tenant  has  been  deprived  of  the  profitable  posses- 
sion and  occupation  of  the  said  low  ground  and 
portions  of  the  hill ;  TMrd,  that  the  lands,  of  the 
profitable  possession  and  occupation  of  which  the 
tenant  has  been  deprived  as  aforesaid,  are  worth  to 
the  tenant  £158,  12s.  sterling  per  annum ;  Fovrtk, 
that  the  said  James  M'Call  is  entitled  to  an  allow- 
ance at  the  rate  of  £158,  128.  sterling  per  annum, 
so  long  during  the  currency  of  the  said  lease  as  he 
has  been,  or  shall  be,  deprived  of  the  occupation 
and  possession  of  the  said  lands  so  resumed  by  the 
landlord ;  and  I  find,  ascertain,  and  determine  that 
the  said  sum  of  £158,  12s.  sterling  per  annum  is 
the  amount  of  the  allowance  to  which  the  said 
James  M'Call  is  entitled,  in  terms  of  the  saidleasdi 
for  the  fields  so  resumed  as  aforesaid.*' 

The  pursuer  then  btought  a  reduction  of  this  de- 
cree-arbitral, maintaining  that  it  did  not  decide 
the  matters  submitted,  and  that  it  was  unintelli- 
gible, in  respect  that  while  it  found  the  defender 
entitled  to  an  allowance  for  the  lands  resumed, 
from  the  dates  at  which  they  wero  respectively  re- 
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earned,  it  afforded  no  meanB  of  ascertaining  tlie 
amount  of  such  allowance. 

The  LoKD  OaniirABT  (Je&tiswoodi)  repelled  the 
reasons  of  reduction,  resting  his  judgment  mainly 
on  the  ground  that  the  oversman  had  not  failed  to 
exhaust  the  claims  of  parties. 

The  pursuer  reclaimed. 

YoxrsiQ  &  Adam,  for  him,  maintained  that  the 
award  was  ambiguous,  and,  moreover,  was  disoon- 
form  to  the  submission. 

CkioK,  in  answer. 

The  Court — Loan  Gowav  delivering  the  leading 
opinion — ^held  that  although  there  were  words  used 
in  the  awa^  that  might  on  a  very  rigorous  con- 
struction be  held  to  raise  questions  of  difficulty,  it 
was  upon  the  whole  pretty  evident  what  the  overs- 
man  intended  to  do,  and  the  general  principle  of 
construction  being  that  where  the  common  sense 
interpretation  of  terms  led  to  a  reasonable  view 
within  the  scope  of  the  submission,  the  Court  were 
not  to  go  in  search  or  pursuit  of  difficulties.  The 
oversman  found  the  defender  entitled  to  a  slump 
sum  as  allowance  for  the  lemd  taken  away  from 
him,  and  that  was  predsely  what  he  had  to  do 
under  the  submission. 

The  other  Judges  concurred. 

The  Lord  Ordinary's  interlocutor  was  formally 
recalled ;  but  the  defender  was  assoilzied. 

Agents  for  Pursuer— Adam,  Kirk,  &  Bobertson, 
W.8. 

Agent  for  Defender— William  Kennedy,  W.B. 


Wednesday  J  May  15. 
FIRST   DIVISION. 

bell's  TBUSTEES  v.   EDINBURGH  AND 
GLASGOW  RAILWAY  COMPANY. 


Railway  —  Siding  —  Level  Crouing  —  Agreement, 
Circumstances  in  which  held  Uiat  a  Railway 
Company  having,  by  agreement,  given  a  level 
crossing,  along  with  a  sum  of  money,  to  a 
proprietor,  whose  lands  were  intersected  by  a 
branch  line,  were  entitled  to  make  a  siding 
near  the  level  crossing,  it  being  held  proved, 
on  the  evidence,  and  s^ter  a  remit  to  a  man  of 
skill,  that  the  siding  did  not  render  the  level 
crossing  either  unsafe  or  materially  incon- 
venient. 
This  was  an  action  of  declarator,  interdict,  and 
damages,  at  the  instance  of  the  trustees  of  the  late 
Alexander  Bell,  of  North  Newton,  against  the  Edin- 
burgh and  Glasgow  Railway  Company,  the  main 
conclusion  being  that  the  defenders  had  no  right 
to  make  a  siding  on  that  portion  of  the  Stirling- 
•hire  Midland  Junction  Railway  where  it  passes 
through  the  pursuers'  lands  of  Bellmount,  lying 
within,  or  in  the  immediate  neighbourhood  of,  the 
town  of  Falkirk,  so  as  to  obstruct,  interrupt,  or  im- 
pair the  rights  and  privileges  connected  with  the 
crossings  possessed   by  the   pursuers    and   their 
tenants  over  the  railway,  in  terms  of  a  minute  of 
agreement  dated  16th  September  and  8th  October 
1851. 

A  variety  of  questions  had  been  raised  relating 
to  claims  on  the  part  of  the  pursuers  for  accommo- 
dation works;  but  the  most  of  these  had  been 
settled  by  the  said  agreement,  whereby  the  pur- 
suers discharged  these  claims,  and  the  railway 
company  agreed  to  pay  a  certain  sum  in  lieu  of 


building  a  bridge  required  by  the  pursuers.  By 
the  said  agreement  the  raUway  company  also 
undertook  to  allow  the  pursuers  two  foot  crossings 
over  the  surface  of  the  railway  at  certain  points  in 
the  pursuers'  lands.  These  crossings  were  made 
at  parts  where  the  line  ran  through  a  cutting,  and 
the  pursuers  at  each  crossing  placed,  on  each  side 
of  the  cutting,  wooden  stairs  leading  down  to  and 
up  from  the  line.  Thereafter  the  railway  company 
laid  down  a  siding  at  these  crossings  in  such  a  way 
as,  according  to  the  pursuers,  to  interfere  with  their 
right  of  crossing.  The  railway  company  removed 
the  wooden  steps  and  substituted  therefor  stone 
steps  at  a  considerable  distance  farther  back.  The 
pursuers  alleged  that  this  siding  increased  the 
danger  involved  in  the  crossings,  and  violated  the 
agreement  come  to  between  the  parties ;  and  the 
question  now  in  dispute  was,  whether  this  was  the 
fact.  After  various  steps  of  procedure  in  the  case, 
some  of  the  conclusions  of  this  action  being  de- 
parted from,  and  judgment  being  given  for  the  de- 
fenders to  a  partial  extent,  a  remit  was  made  to  Mr 
Wylie,  C.E.,  to  examine  and  report  whether  the 
crossing  had  been  rendered  unsafe  or  materially  in- 
convenient. Mr  Wylie  reported  that  the  crossing 
had  not  been  rendered  unsafe  or  materially  incon- 
venient by  the  formation  of  the  siding,  or  by  the 
manner  in  which  it  was  used  by  the  defenders. 
The  pursuers  objected  to  this  report  on  the  ground 
— (1)  That  the  danger  caused  by  the  siding  was 
considerable ;  (2)  That  the  reporter  was  bound  to 
suggest  remedies  therefor. 

Gloao  (A.  MoNCBiuTF  wlth  him)  supported  the 
objections. 

loDNO  and  Blaokbush,  for  the  defenders,  were 
not  called  on. 

The  CouBT  unanimously  (Loan  Deas  declining) 
repelled  the  objections,  and  dismissed  the  action. 

Lord  Cubbishill  said — ^that  the  case  had  under- 
gone a  fall  discussion  formerly,  and  that  then  the 
Court  had  had  no  doubt  that  the  pursuers'  case  had 
not  been  made  out.  He  was  not  in  the  least  shaken 
in  his  opinion  by  the  present  minute  repetition  of 
the  argument.  When  the  pursuers'  land  was  taken 
for  the  purposes  of  the  railway,  he  received  ample 
compensation.  The  Sheriff,  in  conformity  with  the 
Act  of  Parliament,  provided  the  proi)er  accommoda- 
tion for  the  severance  of  the  pursuers'  property,  and 
that  was  a  bridge.  The  pursuers,  by  contract,  dis- 
pensed with  that  bridge,  on  getting  a  sum  of  money 
and  a  level  crossing.  The  right  to  that  level  cross- 
ing remained  intact.  The  railway  company,  on 
ground  of  their  own,  found  it  advisable  to  make  a 
siding.  They  were  legally  entitled  to  make  a  sid- 
ing. There  was  no  agreement  by  convention  to 
prevent  that,  and  indeed,  the  argument  was  not  put 
that  length.  But  it  was  said  that  they  must  make 
their  siding  so  as  not  to  interfere  with  the  level 
crossing.  He  did  not  think  it  did  interfere.  Both 
the  proof  and  the  remit  showed  that.  All  level 
crossings  were  to  some  extent  dangerous,  and  the 
person  who  used  them  took  the  right  with  the  ac- 
companying risks.  It  was  established  that  if  the 
ordinary  care  incumbent  on  persons  to  whom  level 
crossings  belonged  were  exercised,  there  was  no  in- 
jury to  the  right.  What  the  pursuers  wanted  was 
immunity  from  practising  that  ordinary  care.  The 
objections  ought  therefore  to  be  repelled,  and  the 
action  dismissed. 

LoBD  Abdvtllan  concurred. 

The  LoBD  Pbesident  remarked  that  there  was  no 
foundation  in  Mr  Wylie's  report  for  the  contention 
that  any  danger  had  been  produced  by  the  siding 
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with  which  a  party  having  a  level  crossing  must 
not  lay  his  accoant.  It  would  he  inexpedient  to 
take  any  other  view.  To  hold  that  the  granting  of 
a  level  crossing  was  to  tie  up  the  hands  of  the  rail- 
way company,  so  as  to  prevent  them  from  using 
their  own  ground  most  advantageously,  woald  lead 
to  serious  consequences.  The  granting  of  such  a 
privilege  must  not  prevent  a  railway  company  from 
increasing  their  traffic,  though  that  might  have  a 
direct  hearing  on  the  party  in  right  of  a  level  cross- 
ing. On  the  other  hand,  a  railway  company,  hav- 
ing given  such  a  level  crossing,  could  not  he  allowed 
capriciously  to  do  things  not  necessary  for  their  own 
advantage,  to  the  injury  of  the  proprietor.  In  the 
present  case,  looking  to  the  situation  of  this  siding, 
a  few  hundred  feet  from  an  important  station,  there 
was  no  wonder  that  this  locality  had  heen  chosen. 
Plainly  this  was  just  where  a  siding  waa  most  re- 
quirei  Ample  siding  accommodation  was  of  very 
great  importance  for  puhlic  safety  at  railway 
stations. 

Agents  for  Pursuers — ^Wilson,  Burn,  ft  Gloag, 
W.S. 

Aprents  for  Defenders — ^Hill,  Reid,  &  Drummond, 
WS. 


Wednesday,  May  15. 

LYELL  V.  GARDTNK. 
{Ante,  vol.  iii,  p.  299 ;  and  ii,  p.  251.) 
Jury  Trial — New  Trial,    On  report  of  a  Lord  Ordi- 
nary in  a  case  where  a  new  trial  had  heen 
granted,  motion  to  fix  a  day  for  trial  during 
session  refused. 
A  new  trial  having  heen  granted  in  this  case, 
to-day  the  Lord  Ordinary  (Barcaple)  was  moved  to 
fix  a  day  for  trial  during  session.     His  Lordship 
reported  the  case,  stating  that  the  trial  had  hefore 
occupii.'d  three  days,  and  that  there  was  no  reason 
to  suppose  it  would  be  shorter  on  the  next  occasion; 
that  this  would  be  very  inconvenient  during  ses- 
sion, and  indeed  it  would  be  July  before  he  could 
try  the  case.    His  Lordship  suggested  that  it  was 
for  the  Court  to  say  whether  it  would  not  be  better 
to  try  the  case  at  the  sittings,  and  also  before  an- 
other Lord  Ordinary. 

The  Lord  Pbisidext  thought  that  if  the  trial 
were  to  be  during  session,  it  must  take  place  before 
Lord  Barcaple ;  but  considering  that  it  would  be 
July  in  any  view  before  the  case  could  be  tried,  the 
Court  held  that  it  should  stand  over  till  the  sit- 
tings. Lord  Barcaple  would  therefore  refuse  the 
motion,  leaving  the  parties  to  give  notice  of  trial 
for  the  sittings. 


Friday^  May  17, 

COLDINGHAM  RIGHT  OF  WAT. 
SCOTT  V,  HOME-DRUMMOND  AND  HERIOT, 

{Ante,  vol.  ii,  p.  79.) 

Road^Right  of  Way— Public  Place— Sea-Share— 

Harbour — New  Trial.     Motion  for  new  trial, 

on  the  ground  that  the  verdict  was  contrary  to 

evidence — ^refused. 

This  was  a  motion  by  the  defenders  for  a  rule  on 

the  pursuers  to  show  cause  why  a  new  trial  should 

not  be  granted,  on  the  ground  that  the  verdict  was 

contrary  to  evidence.    The  pursuers  are  William 

and  John  Scott,  fishermen  at  Coldingham  and  Eye- 


mouth, in  Berwickshire.    The  defender,  Mr  Home- 
Drummond,  is  proprietor  of  the  estate  of  Northfield, 
in  Coldingham  parish.    The  other  defender  is  ten- 
ant of  Northfield  farm.    The  question  between  the 
parties  was  as  to  certain  alleged  rights  of  w&y 
through  the  defender's  property.     The  case  was 
tried  before  Lord  Barcaple  and  a  jury  in  December 
last,  on  the  three  following  issues : — 
*•  1.  Whether,  for  forty  years  and  upwards  prior  to 
1864,  or  from  time  immemorial,  there  existed 
a  public  road  or  right  of  way  from  the  town  of 
Coldingham  on  the  south  to  the  sea-shore  at 
Petticur-Wick  or  Pettico-Wick,  and  to  the  har- 
bour or  inlet  called  Pettioo-Wick  Harbour  on 
the  north,  passing  through  the  estate  of  North- 
field,  or  part  thereof,  in  or  near  the  direction 
indicated  by  a  line  coloured  red  on  the  plan 
No.  9  of  process,  and  which  line  is  marked  by 
the  letters  A,  B,  C  ? 
"  2.  Whether,  for  forty  years  and  upwards  prior  to 
1864,  or  from  time  immemorial,  there  existed 
a  public  right  of  way  for  foot-passengers  from 
the  village  of  Coldingham  shore  to  St  Abb's 
Head,  and  onwards  to  the  sea-shore  at  Petti- 
cur-Wick or  Pettico-Wick,  and  to  the  harbonr 
there,  in  or  near  the  direction  indicated  by  a 
line  coloured  blue  on  the  plan  No.  9  of  process, 
which  line  is  marked  by  the  letters  D,  £,  F,  C  ? 
"  8.  Whether,  for  forty  years  and  upwards  prior  to 
1864,  or  from  time  immemoried,  there  existed 
.    a  public  right  of  way  for  foot-passengers  from 
the  village  of  Coldingham  shore  to  the  sea- 
shore at  the  point  called  Bummouth  Harbour, 
and  on  to  St  Abb's  Head  and  to  the  sea-shore 
at  Petticur-Wick  or  Pettico-Wick,  and  to  the 
harbour  there,  in  or  neap  the  direction  indi- 
cated by  a  line  coloured  yellow  on  the  plan 
No.  9  of  process,  which  line  is  marked  by  the 
letters  H,E,G,Cr 
The  jury  returned  a  verdict  for  the  pursuers  on 
the  first  and  third  issues,  and  for  the  defenders  on 
the  second. 

DuNCAK,  for  the  defenders,  now  moved  for  a  rule 
on  the  pursuers  to  show  cause  why  a  new  trial 
should  not  be  granted,  contending — (1)  That  the 
evidence  did  not  prove  that  Pettico-Wick  was  a 
public  place  in  the  proper  sense  of  a  terminus  to  a 
right  of  way,  but,  on  the  contrary,  disproved  that; 
(2)  that  the  only  use  of  the  road  proved  was  a  um 
by  fishermen,  and  not  by  the  public ;  and  (8)  Utat 
the  possession  proved  was  not  an  uninterrupted  use, 
but  only  an  interrupted  use,  as  was  shown  by  the 
fact  that  the  fields  across  which  the  alleged  light 
of  way  led  were  occasionally  in  crop. 

The  LoBD  PassiDSNT — I  am  of  opinion  that  the 
defender  has  not  made  out  his  case.  There  were 
three  issues  sent  to  trial,  each  raising  a  question 
of  the  exercise  of  a  certain  right  of  way.  The  jury, 
by  their  verdict,  have  negatived  the  claim  under 
the  second  issue,  finding  on  that  issue  for  the  de- 
fenders; and  no  attempt  is  made  to  dispute  the 
verdict  under  that.  The  defenders,  however,  move 
for  a  new  trial  as  regards  the  first  and  third  issues, 
on  the  ground  that  the  verdict  was  contrary  to 
evidence.  The  road  claimed  under  the  first  issue 
is  described  as  a  public  road  or  right  of  way  from 
the  town  of  Coldingham,  on  the  south  [reads  from 
first  issue].  And  the  road  claimed  under  the  second 
issue  is  a  footpath  [reads  from  second  issue].  Kuw 
when  these  issues  were  adjusted,  the  question  was 
raised  whether  the  place  at  which  both  these  roads 
are  said  to  terminate,  at  Pettioo-Wick,  is  in  the 
proper  sense  a  public  place ;  and,  to  avoid  difficulty, 
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a  minute  was  lodged  consenting  thnt  the  question 
of  whether  it  was  a  public  place  should  be  left 
open  for  determination  at  the  trial.  And  accord- 
ingly there  was  a  good  deal  of  evidence  at  the 
trial  as  to  Pettico-Wick  being,  or  not,  a  public 
place. 

The  first  erround  on  which  it  is  contended  by  the 
deff^nders  that  the  verdict  was  against  evidence  is, 
that  there  is  no  evidence  that  this  is,  in  the  proper 
sense  of  the  terra,  a  public  place.  On  that  ques- 
tion I  have  no  doubt.  I  think  that  this  natural 
harbour  at  Pettico-Wick  has  been  proved  to  be  a 
public  place  in  the  proper  sense  of  the  term  in 
questions  of  this  kind.  It  is  said,  no  doubt,  that 
there  is  no  artificial  construction  of  a  harbour,  no 
dwelling-houses,  or  buildings  of  that  sort,  nothing 
but  a  natural  harbour.  But  a  natural  harbour  is 
the  best  of  all  if  it  be  a  good  one ;  and  if  it  be  equal 
to  the  purposes  for  which  it  is  required  without 
any  artificial  aid,  there  is  no  reason  why  it  should 
not  be  as  good  a  harbour  as  any.  The  only  ques- 
tion is,  it  being  a  natural  harbour,  has  it  been  used 
by  the  public  as  a  place  of  resort?  The  CJourt  had 
occasion  in  a  previous  case  to  lay  down  that  a  mere 
point  on  the  sea- shore  is  not  necessarily  a  public 
place  as  in  questions  of  this  kind.  But  when  the 
part  is  of  such  a  nature  as  to  be  fitted  for  public 
resort,  and  has  been  resorted  to,  it  is  a  public  place 
in  the  best  sense  of  the  term.  Uow  stand  the 
facts?  This  harbour  is  near  St  Abb's  Head,  and  in 
certain  states  of  weather,  when  vessels  find  a  diffi- 
culty in  rounding  St  Abb's  Head,  it  is  an  important 
place  of  refuge,  and  we  find  that  it  has  been  the 
means  of  saving  life  on  some  occasions.  It  is  indeed 
indispensable  as  a  harbour  of  refuge,  and  that  pro- 
bably was  the  fi^t  reason  why  it  was  resorted  to. 
But  its  use  does  not  end  here,  for  the  fishermen, 
having  become  acquainted  with  it,  resorted  to  it 
freely  on  other  occasions.  Boats  were  left  on  the 
beach  there  for  considerable  periods,  until  the  own- 
ers went  to  sea  again.  It  aliso  appeared  that  fish 
were  landed  there,  and  conveyed  by  the  very  road 
claimed  in  the  first  issue  to  the  market  for  sale. 
So  also  it  is  proved  that  other  things  were  brought 
to  this  place  for  the  use  of  the  boats  and  fishermen, 
and  the  road  was  used  for  that.  Nor  was  the  use 
of  the  road  confined  to  fishermen.  Its  chief  use 
may  have  been  for  them,  but  not  its  sole  use.  The 
evidence  goes  beyond  that,  and  therefore  it  seems 
to  me  that  that  part  of  the  sea  shore,  being  a  most 
convenient  place  of  landing  and  embarking,  and 
bi'ing  so  used,  and  being  resorted  to  by  the  public 
generally,  is  a  public  place  in  the  best  sense  of  the 
term.  It  is  also  used  in  connection  with  a  fishing 
ground,  for  the  evidence  showed  that  there  is  good 
fishing  of  a  particular  kind  to  be  had  in  the  imme- 
diate neighbourhood ;  and  this  confirms  the  view  I 
take,  of  this  being  a  public  place  in  the  proper 
sense,  and  a  suitable  termination  to  the  Pettico- 
Wick  road.  If  this  be  so,  there  arc  only  two  other 
grounds  on  which  it  is  suggested  that  the  road 
claimed  in  the  first  issue  is  not  a  public  road.  The 
first  of  these  grounds  is,  that  the  use  which  has  been 
had  of  this  road  fur  the  prescriptive  period  has  been 
by  fishermen  only.  On  what  would  be  the  effect 
of  that,  if  true,  I  give  no  opinion.  But  that  is  not 
the  stato  of  the  evidence.  All  the  people  in  the 
neighbourhood  have  used  it.  It  may  be  that  the 
majority  of  these  people  were  fishermen,  but  there 
is  nothing  in  the  evidence  to  show  that  it  was  a 
servitude  road  used  solely  by  fishermen. 

The  only  other  ground  relied  on  by  the  defender 
is,  that  during  the  prescriptive  period  there  have 


hern  interruptions,  and  successful  interruptions,  of 
the  use  of  this  road.  And  the  manner  in  wliich 
this  is  said  to  have  taken  place  is,  that  when  this 
place  has  been  ploughed  up,  the  tolum  of  that  part 
over  which  the  right  of  way  is  said  to  run  has  been 
phrtighed  up  too.  Now  it  is  quite  true  that  there 
is  some  evidence  of  that,  and  it  is  important ;  nnd 
if  it  stood  without  any  other  evidence,  and  if  the 
effect  of  these  operations  was  to  put  a  stop  to  the 
use  of  that  road,  it  would  be  very  im{>ortant  indeed. 
But  it  appears  that,  notwithstanding  these  opera- 
tions, the  road  was  used.  As  to  tlie  amount  of 
that  evidence  I  give  no  opinion.  It  was  a  fair  case 
for  the  consideration  of  the  jury. 

As  to  the  road  claimed  under  the  third  issue,  our 
attention  has  not  been  so  specially  called  to  that. 
If  any  separate  case  was  to  be  made  by  the  defen- 
ders on  this  point,  we  should  have  been  glad  to 
listen  to  it.  But  the  defenders*  counsel,  on  being 
asked  if  he  could  make  out  a  separate  case,  can- 
didly admitted  that  he  could  not.  In  consequence 
of  that  disclaimer,  I  do  not  think  it  necessary  to 
advert  specially  to  the  third  issue.  On  the  whole, 
I  am  for  refusing  the  rule. 

The  other  iudgoe  concurred. 

Rule  refused. 

Agents   for  Defenders — Jardiufi,  Stbdart,   and 
Frasers,  W.S. 


Friday,  May  17. 

COLQUHOUN  V.  WALKER  &  OTHERS. 
Superior  and  Vaatal — Disponee — Feu -Contract — Con- 
dition — Contravention — Irritancy,     A  feu-con- 
tract contained  a  prohibition  against  sub-feuing 
but  had  no  clause  of  irritancy.    The  vassal  dig- 
poued  by  conveyance  in  usual  form,  and  there 
were  several  subsequent  transmissions  entered 
with  the  superior,  Held  (1)  as  between  the 
superior  and  his  vassal,  that  reduction  of  the 
feu -contract  was  incompetent,   and   (2)  in  a 
question  with  the  successive  disponees,  that 
the  dispositions  being  in  the  usual  form  with 
obligation  to  infoft  one  double  manner  of  hold- 
ing, were  not  liable  to  reduction  as  violations 
of  the  cimditions  in  the  fcu-con tract,  the  dis- 
ponees having  it  in  their  power  to  enter  at  any 
moment  with   the   superior.     Question  as  to 
competency  of  partial  reduction  of  such  dis- 
positions. ' 
In  1825,  the  pursuer's  father,  Sir  James  Golqu- 
houn  of  Luss,  Bart.,  proprietor  of  the  lands  and 
barony  of  Milligs,  in  the  parish  of  Row  and  county 
of  Dumbarton,  entered  into  a  feu-contract  with 
John  Walker,  wright^  Camiseskan,  near  Helens- 
burgh, disponing  to  Walker,  his  heirs  and  assig- 
nees, heritably  and  irredeemably,  two  portions  of 
the  lands  of  Milrigs,  as  particularly  described  in 
the  fuu-contract.     Walker  was  to  pay  £1,  lOj.  a 
year  of  feu-duty  for  each  of  the  lots,  and  the  entry 
of  heirs  was  taxed  at  a  double  of  the  feu-duty.    The 
entry  of  singular  successors  was  not  taxed,  and  the 
feu-contract  provided  "  that  it  shall  not  be  compe- 
tent to,  nor  in  the  power  of,  the  said  John  Walker, 
or  his  foresaids,  to  sub-feu,  seU,  or  dispose  of  all  or 
any  part  of  the  subjects  hereby  feued  out,  to  be 
holden  of  himself  and  his  foresaids,  or  of  any  other 
interjected  superior,  but  allenarly  to  be  holden  of 
and  under  the  said  Sir  James  Colquhoun  and  his 
foresaids,  as  superiors  thereof,  in  all  time  coming, 
without  prejudice  nevertheless  to  the  said  John 
Walker,  and  his  foresaids,  to  grant  securities,  or  to 
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exercise  any  other  act  of  ownership  not  inconsistent 
with  the  manner  of  holding  hereby  prescribed." 
The  precept  of  service  granted  warrant  for  infefting 
Walker,  or  his  foresaids,  "  with  and  under  the  pro- 
visions, declarations,  and  restrictions,  and  subject 
always  to  the  payment  of  the  fen-duty  and  per- 
formance of  the  conditions  before  mentioned,  and 
which  are  to  be  real  burdens  affecting  the  subjects 
hereby  disponed,  and  to  be  engrossed  in  the  iiiieft- 
ments  to  follow  hereon."  The  deed  did  not  con- 
tain any  irritant  or  resolutive  clause  in  the  case  of 
Bub-infeudation  being  granted.  Walker  took  in- 
feftment,  and  possessed  its  subjects  down  to  1844. 
He  then  disponed  them  to  William  Bogle  by  a  dis- 
position in  common  form,  containing  procuratory  of 
resignation,  obligation  to  infeft  by  a  double  manner 
of  holding,  and  precept  of  sasine  a  me  vel  d$  me, 
upon  which  the  disponee  was  infeft.  Several  sub- 
sequent transmissions  of  the  subjects  took  place  by 
dispositions  in  similar  terms,  on  which  the  disponees 
were  infeft.  None  of  the  disponees  entered  with 
the  superior. 

The  pursuer,  Sir  James  Oolquhoun,  successor  of 
the  granter  of  the  feu- contract,  now  brought  an 
action  of  reduction,  declarator,  and  damages  against 
Walker,  and  the  various  disponees,  conduding  for 
reduction  of  the  original  feu-contract  and  subse- 
quent dispositions  and  sasines,  and  for  declarator. 

"  That  the  said  defenders  have  each  of  them 
amitted,  forfeited,  and  lost  all  right  and  title  to  the 
said  two  lots  or  pieces  of  ground  of  the  lands  and 
bajony  of  Milligs  above  described,  and  that  the  pro- 
perty of  the  same  has  now  reverted  and  returned  to 
the  pursuer,  as  superior  thereof,  and  belongs  to  him 
as  fully  and  freely  as  if  no  feu-contract  thereof  had 
ever  been  granted  to  the  said  John  Walker:  Or 
otherwise,  and  if  it  shall  happen  that  the  said  writs 
shall  not  be  reduced  as  aforesaid,  it  ought  and 
should  be  found  and  declared,  by  decree  foresaid, 
that  the  said  disposition,  or  pretended  disposition, 
of  the  said  subjects  and  others  by  the  defender  the 
said  John  Walker,  to  and  in  favour  of  the  said  now 
deceased  William  Bogle,  and  of  the  defenders  the 
said  Jane  Bell  or  Bogle,  now  Grimwood,  his  spouse, 
Archibald  James  Bogle.  Elizabeth  Tumbull  Bogle, 
and  William  Bogle,  their  children,  for  their  alleged 
respective  rights  of  Uferent  and  fee,  dated  the  1st 
day  of  May  1844,  or  of  whatever  other  date  the  same 
may  be,  third  above  called  for,  and  all  the  other 
writs  above  libelled  following  thereon,  were  made 
and  granted,  as  well  as  taken  by  the  said  defenders, 
the  parties  to  the  same  respectively,  to  the  loss  and 
damage  of  the  pursuer,  and  contrary  to,  and  in 
violation  of,  a  real  quality  and  condition  of  the  said 
feu-contract,  first  above  libelled,  whereby  it  was 
specially  provided  and  declared  that  it  should  not 
be  competent  to,  or  in  the  power  of  the  defender, 
the  said  John  Walker,  or  his  heirs  and  assignees, 
to  subfeu,  sell,  or  dispose  of  all  or  any  part  of  the 
subjects  feued  out  by  the  said  feu-contract,  to  be 
holden  of  himself  or  his  foresaids,  or  of  any  other 
interjected  superior,  but  allenarly  to  be  holden  of 
the  said  Sir  James  Golquhoun,  the  pursuer's  pre- 
decessor, and  his  heirs  and  successors,  as  superiors 
thereof,  in  all  time  coming :  And  the  said  defenders, 
or  such  of  them  as  shall  be  found  to  have  contra- 
vened the  said  condition,  ought  and  should  be  de- 
cerned and  ordained,  by  decree  foresaid,  conjunctly 
and  seyerally,  to  make  payment  to  the  pursuer  of 
the  sum  of  £210  sterling,  or  severally,  to  make  pay- 
ment to  the  pursuer  of  the  sum  of  £70  sterling,  or 
of  such  other  sum  or  sums  as  shall  be  found  in  the 
course  of  the  procees  to  follow  hereon  to  be  the 


amount  of  the  loss  and  damage  which  the  pursuer 
has  sustained  through  the  contravention  by  the  de- 
fenders, or  some  of  them,  of  the  said  quality  and 
condition  of  the  said  feu-contract." 

The  defenders  pleaded — (1)  There  are  no  relevant 
or  sufficient  grounds  or  reasons  set  forth  warranting 
the  reductive  conclusions  of  the  summons,  nor  are 
there  any  relevant  or  sufficient  grounds  supporting 
the  declaratory  conduaions,  or  the  conclusions  for 
damages,  either  joint  or  several.  (2)  The  clause 
in  the  original  contract  witholding  from  the  vassals 
power  to  sub-feu  not  being  made  a  real  burden,  and 
not  being  accompanied  with  irritant  or  resolutive 
clauses  in  the  event  of  sub-infeudation,  the  pursuer 
has  no  right  to  impugn  or  set  aside  any  of  the  deeds 
called  for.  (8)  There  has  been  no  breach  of  con- 
tract in  introducing  a  double  manner  of  holding  in 
the  obligation  to  infeft  contained  in  the  different 
dispositions  referred  to  in  the  summons,  and  there 
has  been  no  proper  subinfeudation  such  as  pointed 
at  in  the  contract.  (4)  The  whole  infeftments  com- 
plained of  by  the  superior  being  indefinite,  and  pro- 
ceeding upon  indefinite  preoepte,  the  same  must  be 
construed,  and  in  a  question  with  the  superior  fall 
to  be  construed,  as  public  or  a  me  infeftments,  and 
as  such  they  are  unobjectionable.  (6)  The  fee  being 
still  full,  the  vassal  originally  infeft  being  still  alive, 
the  pursuer  cannot  insist  for  an  entry,  and  has  sus- 
tained no  damage  by  the  transmissions  in  question. 

The  Lord  Ordinary  (Ormidale)  repeUed  the 
reasons  of  reduction,  and  assoilzied  the  defenders 
from  the  whole  conclusions  of  the  summons.  After 
stating  in  his  note  the  conclusion  of  the  action,  the 
Lord  Ordinary  said: — 

1.  In  regard  to  the  first  two  conclusions  of  the 
action,  the  Lord  Ordinary  is  very  clear  that  the 
terms  of  the  feu-contract  or  disposition  by  the  pur- 
suer to  Walker  do  not  support  them.  That  deed 
no  doubt  contains  a  clause  to  the  effect  that  it  shall 
not  be  competent  to  Walker,  or  his  heirs  or  assig- 
nees "  to  sub-feu,  sell,  or  dispose  of  any  part  of  the 
subjects  hereby  feued  out,  to  be  holden  of  himself 
or  his  foresaids,  or  of  any  other  interjected  superior, 
but  allenarly  to  be  holden  of  and  under  the  said 
Sir  James  Colquhoun  and  his  foresaids,  as  superiorB 
thereof,  in  -all  time  coming,  without  prejudice, 
nevertheless,  to  the  said  John  Walker  and  his  fiore- 
saids  to  grant  securities,  or  to  exercise  any  other 
act  of  ownership  not  inconsistent  with  the  manner 
of  holding  herein  prescribed." 

But,  on  the  other  hand,  the  feu-contract  contains 
no  irritant  or  resolutive  clauses,  or  other  form  of 
clause,  to  the  effect  that  a  violation  of  the  prohibi- 
tion to  sub-feu  should  result  in  a  nullity  of  his 
right,  and  the  rights  of  all  others  fiowing  from 
him,  to  the  subjects  in  question,  and  that  these 
subjects  should  revert  to  the  superior. 

The  first  enquiry  is,  Whether  there  has  been 
any  violation  at  all  of  the  prohibition  in  Walker's 
feu-contruct  against  sub-infeudation  considered  in 
its  true  meaning  and  intendment?  The  object  of 
the  prohibition,  as  it  appears  to  the  Lord  Ordinary, 
was  to  prevent  sales  or  transmissions  of  the  sub- 
jects by  Walker  to  be  holden  of  himself,  or  of  any 
other  interjected  sui)erior.  Now,  when  it  is  kept  in 
view  that  the  disposition  by  Walker  in  favour  of 
William  Bogle,  who  purchased  the  subjects  from 
him,  and  also  the  subsequent  dispositions,  contain 
not  a  holding  as  of  an  interjected  superior,  or  a 
de  me  holding  merely,  but  an  alternative  or  a  «i« 
veldeme  holding  for  payment  of  a  penny  Scots  in 
name  of  blench  farm,  if  asked  only,  the  Lord  Or- 
dinary is  inclined  to  think  that  in  no  proper 
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can  thia  be  said  to  be  a  violation  of  the  prohibition 
in  question.  These  dispositions  could  certainly 
neyer  create  a  permanent  mid-superiority  or  sub- 
feu.  Walker  being  still  alive,  he  is  the  pursuer's 
vassal  just  as  much  as  ever.  The  pursuer  has  not  yet 
recognised,  or  been  asked  to  recognise,  the  disposi- 
tion granted  by  Walker,  and  the  dispositions  sub- 
sequently granted,  and  the  fee  is  fuU.  On  Walk- 
er's death,  the  subjects  being  in  non-entry,  the 
pursuer  will  be  entitled  to  proceed  accordingly  to 
compel  an  entry,  so  as  to  secure  the  permanence  of 
his  position  as  superior  in  its  full  integrity,  just  as 
at  present.  Whether  he  will  be  entitled  to  refuse 
to  recognise  the  dispositions  which  have  flowed 
from  Walker,  is  a  question  which  does  not  require 
to  be  considered  at  present.  If,  however,  ho  should 
ultimately  confirm  the  transmissions  which  have 
flowed  from  Walker,  the  alternative  or  indefinite 
holdings  in  them  would  become  public  as  from 
their  respective  dates,  and  so  all  ground  for  viewing 
them  as  sub-infeudations,  or  as  the  means  of  inter- 
jecting mid-superiors,  would  be  removed.  Nor  is 
it  to  be  overlooked  that,  while  the  disposition  by 
Walker,  and  those  which  were  subsequently  granted, 
contain,  as  has  just  been  explained,  an  alternative 
or  ame  veldeme  holding,  they  also  contain  a  pro- 
curatory  of  resignation  in  common  form,  which  of 
course,  if  carried  into  execution,  would  at  once  put 
an  end  to  everything  like  a  mid-superiority. 

Whether  the  Lord  Ordinary  is  right  or  not  in  the 
views  now  suggested,  he  thinks  there  can  be  no 
reasonable  doubt  that  the  pursuer  has  no  sufficient 
ground  for  supporting  the  first  and  second  conclu- 
aiona  of  his  action  for  reduction  and  declarator, 
that  the  subjects  in  question  should  revert  to  him 
as  superior — ^the  prohibition  on  which  he  founds 
not  being  fenced  by  irritant  and  resolutive  clauses, 
or  any  declaration  to  the  effect  that  a  violation  of  it 
should  result  in  such  penal  consequences.  The  a 
me  holding  in  the  dispositions  by  Walker  and  the 
other  defenders  is  in  no  view  struck  at ;  so  that, 
even  if  the  dispositions  were  reducible  quoad  the  de 
me  holding,  that  would  not  support  the  conclusions 
of  the  pursuer's  summons.  But  the  pursuer  asks 
not  a  partial  but  a  total  reduction,  and  that  the  sub- 
jects should  revert  to  and  belong  to  him  in  the  same 
way  as  if  they  had  never  been  feued  out. 

The  Lord  Ordinary  does  not  consider  it  necessary 
to  dwell  upon  so  extravagant  and  unprecedented  a 
demand  as  this,  further  than  to  refer  to  Mr  Bell's 
Principles,  where  that  learned  author  says  (sec.  866) 
— "  The  prohibition  to  sub-feu  is  a  condition  in- 
tended to  preserve  the  superior's  casualty  of  com- 
position for  an  entry.  It  prohibits  alienation  to  be 
held  base  ^de  me).  The  effect  of  such  a  clause  is*~ 
1.  That  though  a  sub-feu  will  not  be  null,  the 
superior  cannot  be  compelled  to  enter  his  vassal  the 
mid-superior  when  the  lands  fall  into  non-entry; 
and  so  the  sub-feuar  suffers  the  inconvenience  of 
non-entry.  2.  That  an  heritable  security,  as  being 
a  mere  burden,  and  no  alienation,  is  thus  not  defeas- 
ible." And  the  same  doctrine  is  stated  by  Mr  Bell  in 
hu  Commentaries  (vol.  i,  p.  29)  thus :— "  If  such  a 
clause  be  expressed  only  as  a  condition,  a  feu-right 
granted  by  the  vassal  will  be  effectual  while  the 
right  of  the  vassal  stands.  It  will  fail  only  when 
the  necessity  arises  of  coming  to  the.  superior  for 
an  entry  on  the  death  of  the  vassal.  The  superior 
may  refuse,  and  so,  the  lands  being  in  non-entry, 
the  superior  may,  by  decree  of  declarator  of  non- 
entry,  destroy  the  sub-vassaVs  right.  In  the  New 
Town  of  Edinburgh  grants  are  generally  made  with 
a  condition  against  ^ub-feuing,  and  with  a  precept 


for  a  public  holding  only.  But  it  is  common  for 
the  vassal  to  sell  with  an  alternative  precept,  and 
the  feuar  confirms  the  purchaser  witliout  any  diffi- 
culty. A  title  so  mode  up  is  quite  unexceptionable 
in  itself,  though  liable  to  the  dunger  above  pointed 
out.  If  the  condition  be  further  guarded  with 
irritant  and  resolutive  clauses,  it  seems  the  sub-feu 
may  be  challenged  even  before  the  necessity  for  a 
new  entry  with  the  superior  arises."  If  this  expo- 
sition of  the  law  be  sound,  it  follows  that  as  the 
fee  is  full,  and  as  the  feu-contract  or  disposition  to 
Walker  does  not  contain  any  irritant  or  resolutive 
clauses,  the  superior  has  no  right,  at  present  at 
least,  to  challenge  what  has  taken  place. 

2.  Supposing,  then,  that  the  action  cannot  be 
maintained  in  regard  to  the  first  two  conclusions, 
is  it  maintainable  in  reference  to  its  third  or  alter- 
native conclusions  for  damages  ? 

If  the  Lord  Ordinary  is  right  in  holding  that 
there  has  been,  in  the  strict  and  proper  sense,  no 
violation  of  the  prohibition  in  question  according 
to  its  true  nature  and  intendment,  and  that  nothing 
has  as  yet  taken  place  to  warrant  any  challenge  on 
the  part  of  the  superior,  the  pursuer  can  have  no 
claim  for  damages.  If,  again,  he  is  right  in  hold- 
ing that  the  remedy  or  redress  of  the  pursuer 
against  a  violation  of  the  prohibition — supposing 
there  has  been  a  violation  of  it — ^is  merely  to  refuse 
an  entry  if  asked  as  for.  a  sub-infeudation,  or  to 
proceed  now  to  enforce  his  rights  by  the  appropriate 
action  to  compel  an  adherence  to  the  prohibition,  it 
also  follows  that  an  action  of  damages,  not  being 
the  suitable  remedy,  is  untenable. 

Independently  of  these  considerations,  the  record 
affords  no  termini  hMlea  for  a  claim  of  damages.  . 
The  pursuer  explained  at  the  debate  before  the 
Lord  Ordinary  that  his  claim  of  damages  consisted 
of  the  casualties  for  non-entry,  of  which  he  has 
been  deprived  in  consequence  of  the  alleged  viola- 
tion  of  the  prohibition  against  sub-feuing;  but 
this  explanation  is  not  given  in  the  record,  and  it 
contains  no  explanation  at  all  of  how  damage  or 
injury  has  been  sustained.  At  any  rate,  even  if 
the  record  had  contained  or  could  be  held  to  con- 
tain a  statement  similar  to  that  orally  made  at' the 
debate,  the  Lord  Ordinary  would  very  much  doubt 
its  sufficiency  to  support  a  claim  for  damages.  It 
appears  to  him  that  any  such  damage  is  too  remote 
and  conjectural  to  admit  of  being  sustained. 

The  Lord  Ordinary  has  only  to  add,  that,  were  the 
present  action  to  be  held  as  well  founded,  the  con- 
sequences would  likely  be  serious  and  startling,  for 
he  believes  that  the  views  now  attempted  to  be  en- 
forced by  the  pursuer  are  entirely  opposed  to  and 
inconsistent  with  the  understanding  and  practice 
of  conveyancers  in  Edinburgh,  and' throughout  the 
country  generally.  This  indeed  is  sufficiently  in- 
dicated in  the  passage  which  has  been  quoted  from 
Mr  Bell's  Commentaries. 

The  pursuer  reclaimed. 

Cook  for  reclaimer. 

A.  B.  Clabk,  Gifford,  and  Guthbik  for  respon- 
dents. 

The  cases  of  Coutta  v.  Tailors  of  Aberdeen,  8d 
August  1840,  1  Rob.,  296,  and  ffyelop  v.  Shaw,  ISth 
March  1868,  1  Mac.,  585,  were  referred  to. 

The  LoBo  Pbksident — This  summons  contains 
several  conclusions.  The  leading  conclusion  is 
reductive,  and  there  are  a  variety  of  instruments 
called  to  be  reduced.  First,  there  is  the  original 
feu-contract  between  Sir  James  Colquhoun  and  the 
defender  Walker,  and  the  instrument  of  sasine  fol- 
lowing thereon.     The  other  writs  called  are  the 
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various  dispoeitions  and  sasines  which  have  fol- 
lowed thereafter.  All  are  called  to  be  reduced,  and 
that  being  done,  the  summons  concludes  for  de- 
clarator, that  the  defenders  have  amitted  and  lost 
their  right  to  the  said  subjects,  and  that  the  pro- 
perty of  these  subjects  has  reverted  to  the  pursuer 
as  superior,  and  belongs  to  him  as  freely  as  if  no 
feu-contract  had  ever  been  entered  into.  Then 
comes  an  alternative  conclusion,  that  the  disposition 
by  Walker  and  the  other  deeds  libelled  are  in  con- 
travention of  a  real  quality  or  condition  of  the  feu- 
contract  against  sub-infeudation,  and  that  the  defen- 
ders are  liable  to  the  pursuer  in  damages  for  the 
loss  sustained  by  him  through  that  contravention. 

The  first  question  is,  Whether  the  pursuer  has 
libelled  any  relevant  or  sufficient  ground  for  reduc- 
ing the  title  of  his  own  vassal?  That  seems  to  me 
to  be  a  very  dear  question.  The  condition  of  the 
feu-right  on  which  the  action  is  laid  is  a  prohibi- 
tion against  the  feuar  to  sub-feu,  sell,  or  dispone. 
Now  it  has  been  contended  that  that  condition  is 
lawful  and  effectual ;  and  farther,  that  it  has  been 
made  a  condition  of  the  holding;  and  it  is  provided 
by  the  precept  of  sasine  that  it  shall  enter  the  in- 
feftment  and  become  a  real  burden,  and  so  far,  no 
doubt,  the  superior  is  entitled  to  enforce  it.  But 
how  is  it  to  be  enforced  ?  I  could  understand  it  to 
be  done  by  annulling  what  is  done  contrary  to  the 
condition ;  but  when  you  proceed  to  annul  the  right 
of  the  party  who  has  violated  it,  that  seems  not 
only  uncalled  for,  but  beyond  the  exigencies  of  the 
case. 

The  right  of  the  party  is  to  enforce  the  contract, 
but  reducing  it  is  not  the  proper  way  of  enforcing 
it.  It  would  have  been  different  if  there  had  been 
an  irritancy,  so  that  immediately  on  violating  the 
contract,  the  feuar  should  lose  his  whole  right;  not 
that  that  would  have  grounded  a  reduction,  but  a 
declarator  of  irritancy.  But  there  is  no  irritancy 
here,  no  penal  consequences  of  any  kind,  and  we 
cannot  put  them  into  the  contract.  Therefore,  as 
to  the  title  of  the  vassal,  there  is  no  ground  for  re- 
ducing it. 

The  case  of  Couitsy.  Tailors  of  Aberdeen  (1  Rob., 
p.  296),  has  no  application  to  this  part  of  tne  case, 
for  all  that  was  decided  there  was,  that  when  a  con- 
dition of  such  a  feu-contract  is  made  a  real  burden 
it  transmits  against  singular  successors,  and  has  no 
bearing  on  the  question  of  remedy. 

But  then  comes  the  question  as  to  reduction  of 
the  other  titles.  What  is  asked  in  the  summons 
is  total  reduction.  The  possibility  of  entertaining 
a  partial  reduction  was  mooted ;  but  the  pursuer's 
counsel  has  frankly  said,  that  total  reduction  is 
i^hiit  he  contemplates,  and  so  we  must  deal  with 
Ihe  question.  That  makes  it  unnecessary  to  deal 
with  the  question  of  the  competency  of  partial  re- 
duction. I  think  the  reasons  of  reduction  are  not 
sufficient.  The  disposition  by  Walker  to  Bogle, 
the  first  purchaser — ^and  one  may  be  dealt  with  as 
a  specimen  of  all  the  transmissions — is  framed  in 
the  most  usual  form.  It  has  a  procuratory  of  re- 
signation, to  enable  the  disponee  to  enter  by  resig- 
nation, and  an  obligation  to  infeft  by  two  manners 
of  holding,  and  a  precept  of  sasine.  We  all  know 
how  this  came  into  practice,  and  how  usual  it  is. 
It  is  not,  in  the  ordinary  case,  a  conveyance  in- 
tended to  create  a  permanent  base  right,  but  ulti- 
mately to  complete  the  title,  and  place  the  disponee 
in  the  shoes  of  the  disponer.  And  there  is  no 
reason  to  doubt  that  that  was  the  ultimate  purpose 
of  this  conveyance.  There  is  nothing  in  the  dis- 
positive clause  violating  the  condition  of  the  feu- 


right.  There  is  no  doubt  as  to  the  procuratory, 
which  flows  from  a  party  quite  in  right  to  grant  it 
There  is  a  precept  of  sasine  for  infefting  the  vassal; 
and  if  the  obligation  to  infeft  had  been  confined  to 
an  obligation  to  infeft  a  me  de  mperiore  nwo,  that 
would  have  been  quite  unobjectionable.  So  that 
after  all  it  is  a  mere  fragment  of  this  title  that  is 
objected  to  as  violating  the  prohibition  to  sub-fea. 
It  is  that  which  enables  the  vassal  to  take  an  ia- 
feftment  which  has  the  appearance  of  creating  a 
base  right  in  the  meantime.  But  it  is  impossible 
to  entertain  a  total  reduction  on  that  ground.  For 
a  superior  to  demand  reduction  of  a  disposition  and 
infeftment,  which  yet  he  might  be  compelled  to- 
morrow to  confirm,  involves  an  inconsistency.  It 
is  clear  that  the  title  granted  by  the  vassal  is  no 
more  reducible  than  the  title  granted  to  the  vassal. 

LoBD  CuBBisHiLL-— I  am  of  the  same  opinion; 
and  shall  only  say,  farther,  that  the  action  is 
founded  on  a  mistaken  view  of  the  legal  nature  and 
effect  of  an  obligation  to  infeft  on  a  double  manner 
of  holding,  with  an  indefinite  precept  of  sasine. 

Loans  Dbas  and  Abdmillan  concurred. 

Judgment  of  the  Lord  Ordinary  adhered  to. 

Agents  for  Pursuer — Tawse  &  Bonar,  W.S. 

Agents  for  Defenders — ^Dundas  k  Wilson,  W.8., 
and  J.  &  R.  Macandrew,  W.S. 


HOUSE  OF  LOEDS. 


Monday,  May  6. 


PRXNQLE  V.  BREMNER  A  STIRLmO. 
{Ante,  vol.  i,  pp.  84  and  125.) 
Reparation —  Wrongous  Search — Apprehenaion—  War- 
rant— Officere  of  Police — Relevancy,    The  pur- 
suer of  an  action  of  damages  against  officers  ol 
police  having  alleged  that  the  defenders  had 
illegally,  and  without  warrant,  searched  his 
house  and  repositories,  and  seized  his  papers ; 
and  that  they  had  also  illegally,  and  wiUiont  « 
warrant,  apprehended  him  and  lodged  him  in 
the  police  cells— Held  (rev.  C.  S.)  that  the  ac- 
tion was  relevant,  and  the  case  remitted  for 
trial  by  jury.    Observations  (p.  Lobd  Chai- 
cellob)  on  the  terms  of  the  issues. 
This  was  an  appeal  against  an  interlocutor  of  the 
First  Division  of  the  Court  of  Session,  dismissing 
an  action  as  irrelevant. 

The  action  was  at  the  instance  of  James  Pringle, 
millwright,  Barleymill,  near  Newburgh,  in   the 
county  of  Fife,  against  James  Fleming  Bremner, 
chief  constable,  and  James  Stirling,  sergeant,  in   . 
the  Fifeshire  constabulary. 

The  pursuer  averred  JCond.  2) — "On  or  about 
the  24th  December  1864,  the  defenders  came  to 
the  pursuer's  house,  stating  to  the  pursuer  that 
they  had  a  warrant  to  search  the  same.  They  ac- 
cordingly searched  the  pursuer's  house.  They  also 
searched  his  repositories,  examined  all  his  private 
books  and  papers,  and  seized  upon  and  took  away 
with  them  a  number  of  the  same.  The  defenders 
had  no  warrant  for  said  search  or  seizure ;  and  in 
making  the  same  they  acted  illegally  and  wrong- 
ously.  The  pursuer  is  unable  to  specify  the  parti- 
cular books  and  writings  which  were  so  taken  away 
by  the  defenders,  as,  although  requested,  the  de- 
fenders have  failed  to  give  him  a  list  or  inventory 
thereof.    The  defenders*  still  retain  the  said  books 
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and  docaments,  greatly  to  the  loss  and  inconve- 
nience of  the  pureuer."  (Cond.  8) — "  Thereafter, 
and  upon  the  same  day,  the  defenders  apprehended 
the  pnisner,  and  took  him  to  the  lock-up  or  police 
cells  at  Gupar.  The  pursuer  was  lodged  there,  and 
detained  therein  till  the  following  day  by  the  de- 
fenders. The  defenders  had  no  warrant  for  these 
proceedings,  which  were  wrongous,  illegal,  and  op- 
pressiye.*'  For  these  proceedings  the  pursuer  asked 
damages. 

The  defenders,  in  their  statement,  narrated  the 
facts  of  an  outrage  which  had  been  perpetrated  at 
the  manse  of  Dunbog  on  the  81st  day  of  October 
previous,  the  iron  bush  of  a  cart  wheel,  charged 
with  powder,  having  been  exploded  near  the  house, 
in  consequence  of  which  explosion  the  front  win- 
dows of  the  manse  were  broken,  and  the  shutters 
and  walls  of  the  house  damaged.  They  stated  that, 
on  14th  December  1864,  two  threatening  letters 
were  sent,  one  to  Mr  Edgar,  the  minister  of  the 
parish,  who  had  been  inducted  into  the  parish  of 
Dunbog  in  1868,  amidst  violent  opposition  on  the 
part  of  certain  parishioners,  and  the  other  to  one  of 
Mr  Edgar's  principal  supporters.  The  writers  of 
these  letters,  they  alleged,  appeared  to  be  implicated 
in  the  outrage  narrated.  They  averred  (Stat.  6^ 
*'  On  24th  December  1864,  a  warrant  wss  obtainea 
at  the  instance  of  Alexander  Black  and  William 
Morrison,  joint  procurators-fiscal  for  the  county  of 
Fife,  from  Mr  Robert  Sutherland  Taylor,  sheriff- 
substitnte  of  the  county,  to  search  the  premises  at 
BarleymUl,  occupied  by  the  pursuer,  for  pieces  of 
the  wood  of  which  the  plugs  used  in  plugging  the 
bush  had  been  made,  and  of  the  fusee  by  means  of 
which  the  bush  had  been  exploded ;  and  this  war- 
rant was  the  same  day  placed  in  the  hands  of  the 
defenders  by  the  said  procurators-fiscal,  with  in- 
structions to  execute  the  same.  Accordingly,  the 
defenders,  James  Stirling  and  James  Fleming 
Bremner,  in  the  discharge  of  their  duty,  proceeded 
to  the  premises  of  the  pursuer  the  same  afternoon. 
They  saw  the  pursuer,  exhibited  the  warrant,  ex- 
plained its  nature,  and  offered  to  read  it  to  him,  but 
he  said  this  was  unnecessary,  and  that  they  might 
proceed  with  the  search.  A  copy  of  the  petition  to 
the  sheriff,  and"  warrant  thereon,  has  been  produced 
in  process."  The  pursuer's  answer  to  this  state- 
ment was  "  reference  is  made  to  the  alleged  peti- 
tion and  warrant  for  their  terms."  He  denied  that 
the  defenders  exhibited  or  offered  to  read  the  war- 
rant. He  admitted  that  he  did  not  interfere  to  pre- 
vent or  stop  the  search,  believing  that  the  defen- 
ders, as  officers  of  the  law,  would  only  do  what  they 
had  a  legal  right  to  do. 

The  defenders  farther  stated  (Stat.  6)—"  In  the 
course  of  sewrching  for  the  articles  mentioned  in 
the  warrant,  the  defenders  accidentally  discovered 
a  number  of  papers  which  seemed  to  them  to  throw 
light  on  the  matter  of  the  sending  threatening  let- 
ten  before  mentioned,  which  was  then  under  inves- 
tigation by  the  procurators-fiscal  and  the  police, 
and  to  implicate  the  pursuer  in  the  sending  of  these 
letters,  either  as  the  party  sending  them,  or  as  art 
and  part.  They  thought  it  their  duty,  therefore, 
to  take  possession  of  these  documents,  and  to  take 
the  pursuer  into  custody,  and  to  carry  him  at  once 
before  the  sheriff  for  examination.  They  accord- 
ingly took  possession  of  the  documents,  and  took 
the  pursuer  into  custody,  and  carried  him  off  at 
once  to  Cupar  for  examination  before  the  sheriff." 
The  pursuer  "  denied  that  the  papers  were  acciden- 
tally discovered ;  and  explained  tJiat  the  defenders, 
in  the  beginning  of  their  search,  proceeded  to  exa- 


mine the  pursuer's  papers  and  books." 

The  pursuer  pleaded — 
"  1.  The  search  for  and  seizure  of  the  books  and 
papers  of  the  pursuer  by  the  defenders  having 
Deen  illegal  and  wrongous,  and  the  pursuer 
having  sustained  loss,  injury,  and    damage 
thereby,  the  defenders  are  liable  to  compensate 
him  therefor." 
A  similar  plea  was  founded  on  the  apprehension 
and  imprisonment  of  the  pursuer. 

The  defenders  pleaded — 
"1.  The  pursuer's  averments  are  irrelevant,  and  in- 
sufficient in  law  to  support  the  action. 
"  2.  The  defenders,  in  the  whole  matters  alleged 
against  them,  having  acted  in  all  respects  le- 
gally and  regularly  in  the  discharge  of  their 
pubUc  duties  as  officers  of  the  law,  no  good 
cause  of  action  exists  against  them,  and  they 
are  not  liable  in  damages. 
*'  8.  The  defenders,  in  the  whole  matters  alleged 
against  them,  having  acted  in  the  discharge  of 
their  public  official  duties  as  officers  of  the 
law  in  good  faith  and  on  probable  grounds,  no 
good  cause  of  action  exists  against  them,  and 
they  are  not  liable  in  damages." 
The  pursuer  proposed  the  following  issues : — 
"  1.  Whether,  on  or  about  24th  December  1864,  • 
the  defenders  wrongfully  and  illegally  searched 
the  house  at  Barleymill,  occupied  by  the  pur- 
suer, or  part  thereof,  and  his  repositories,  and 
read  and  examined  writings  belonging  to  him 
or  in  Ms  possession,  and  took  possession  there- 
of, and  carried  away  several  writings  belong- 
ing to  the  pursuer,  to  his  loss,  injury,  and 
damage  ? 
"  2.  Whether,  on  or  about  24th  December  1864, 
the  defenders  wrongfully  and  illegally  appre- 
hended the  pursuer,  and  detained  him  in  the 
police-office  at  Cupar  till  the  morning  of  the 
25th  December  1864,  to  the  loss,  injury,  and 
damage  of  the  pursuer  ?" 
The  defenders  objecting  to  these  issues,  the  Lord 
Ordinary  (Obxidalx)  reported  the  case  to  the  First 
Division  of  the  Court,  with  the  following  note. 
"  The  defenders  objected  to  the  proposed  issues  that 
they  did  not  expressly  state  that  the  acts  complained 
of  were  done  without  any  warrant,  that  being  the 
allegation  of  the  pursuer  in  the  record.     It  rather 
occurs  to  the  Lord  Ordinary  that  the  issues  are 
sufficient  as  they  stand,  leaving  it  for  the  defenders 
to  show  at  the  trial,  if  they  can,  that  they  had  a 
legal  warrant  for  what  they  did." 

The  Court,  on  considering  the  issues,  thought 
that  there  was  a  certain  ambiguity  in  the  pursuer's 
statements  in  his  revised  condescendence,  when 
compared  with  those  made  by  him  in  answer  to 
the  defenders'  statements ;  that  a  distinction  seemed 
to  be  drawn  by  him  between  his  house  and  reposi- 
tories, and  that  whereas  under  the  condescen- 
dence it  was  conceivable  that  it  was  in  course  of 
searching  the  house  that  the  defenders  came  upon 
papers,  the  statement  introduced  in  answer  to  the 
defenders'  allegations  negatived  the  idea  of  the 
papers  having  been  accidentally  discovered  in  the 
course  of  a  search  of  the  house.  Their  Lordships 
held  that  it  was  not  clear  that  an  officer,  having  a 
warrant  to  search  for  particular  articles,  might  not 
even  under  that  warrant  secure  others ;  and  that  it 
would  depend  upon  the  special  circumstances  of  the 
case,  whether  a  warrant  to  search  for  one  thing 
would  entitle  a  seizure  of  others:  that  the  case 
which  the  pursuer  seemed  to  wish  to  make  was,  that 
the  defenders  proceeded  and  set  to  work  to  search 
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for  papers  instead  of  pieces  of  wood  and  a  fusee ; 
but  as  there  was  some  dubiety  as  to  his  mectning, 
he  should  be  allowed  an  opportunity  of  amending 
his  condescendence. 

The  following  statement  by  the  pursuer  was  ac- 
cordingly added  to  the  record. 

*'  On  the  occasion  when  the  defenders  came  to 
the  pursuer's  house  as  aforesaid,  the  pursuer,  who 
had  been  from  home,  arrived  at  his  house  just  as 
tho  defenders  had  driven  up.  The  pursuer's  dwell- 
ing-house was  situated  on  the  side  of  a  public  road, 
and  his  workshop  is  separate,  and  at  a  short  dis- 
tance from  it.  The  defenders  informed  the  pursuer 
immediately  on  his  arrival  that  they  had  a  warrant 
against  him ;  but  they  did  not  at  this  or  any  other 
time  explain  the  nature  of  the  said  warrant  to  the 
pursuer.  At  the  time  when  the  defenders  informed 
the  pursuer  they  had  a  warrant  against  him,  they 
were  all  outside  the  house,  and  it  was  so  dark  that 
the  pursuer  could  not  have  read  the  warrant.  The 
pursuer  did  not,  after  this,  demand  exhibition  of  the 
w^axrant,  because  he  did  not  doubt  the  statement  by 
the  defenders  that  they  had  a  warrant  of  some 
kind ;  and  he  assumed  they  would  not  exceed  the 
limits  of  the  warrant,  ^ter  this,  the  pursuer 
opened  his  dwelling-house,  which  the  defenders 
entered,  and  a  light  was  then  procured.  The  de- 
fenders thereafter  proceeded  at  once  and  without 
farther  ado,  to  search  the  pursuer's  writing  desk 
and  the  drawers  which  it  contained.  The  defen- 
ders spent  between  one  and  two  hours  in  ransacking 
the  said  writing  desk  and  drawers,  and  in  reading 
and  examining  the  MSS.,  books,  letters,  and  papers 
which  they  found  therein.  The  whole  search  made 
by  them  in  the  pursuer's  dwelling-house  consisted 
of  the  reading  and  examination  of  the  pursuer's  said 
books,  letters,  and  papers.  The  pursuer  is  not 
aware  whether  the  defenders  ever  made  a  search 
in  his  workshop." 

The  Court,  after  considering  the  pursuer's  state- 
ment as  amended,  found  that  there  was  not  on  re- 
cord matter  sufiScient  to  support  any  of  the  issues 
proposed,  and  assoilzied  the  defenders  from  the  con- 
clusions of  the  action  as  laid.  - 

The  pursuer  now  appealed  against  this  judgment, 
stating  the  following  reasons  of  appeal : — 

1.  Because  the  appellant's  case  was  relevantly  laid, 

set  forth  good  grounds  of  action,  and  contained 
issuable  matter. 

2.  Because  the  appellant  should  have  been  allowed 

the  issues  proposed  by  him,  or  such  others  as 
would  have  been  suitable  for  the  trial  of  the 
cause. 

8.  Because  the  judgment  of  the  Court  of  Session 
appealed  against,  proceeded  on  the  footing  that 
the  respondent's  statements  were  true,  although 
they  were  denied  by  the  appellant,  and  had 
not  been  proved. 

4.  Because,  although  the  respondents'  statements 
were  true,  they  did  not  in  law  afford  a  justifi- 
cation of  their  actings,  nor  warrant  a  judgment 
of  absolvitor  in  their  favour. 

The  respondents  stated  the  following  reasons  in 
support  of  the  judgment  appealed  against. 

1.  There  is  no  averment  which  necessarily  infers 

any  breach  of  duty  or  any  error  in  the  mode 
in  which  the  duty  intrusted  to  the  respondents 
was  discharged  by  them. 

2.  Even  if  an  error  on  the  part  of  the  respondents 

in  the  discharge  of  their  duty  could  be  inferred 
from  the  averments  of  the  appellant,  it  would  be 
necessary,  in  the  circumstances  of  the  case,  to 


aver  that  it  was  committed  maliciously  and 
without  probable  cause. 

NxiSH  for  the  appellant. 

MoHOBiBFF,  D.  F.,  and  Lxx  for  respondents. 

Lord  Chancxllob — My  Lords,  I  submit  to  your 
Lordships  that  the  interlocutors  appealed  from  in 
this  case  cannot  be  maintained.  The  question  de- 
pends entirely  upon  the  first  plea  in  law  of  the  de- 
fenders— ^that  the  pursuer's  averments  are  irrelevant 
and  insufficient  in  law  to  support  the  action.  This 
is  in  fact  a  demurrer  which,  admitting  all  the  facts 
of  the  case,  alleges  that  they  do  not  show  a  suffi- 
cient ground  of  action. 

In  considering  this  question,  we  must  confine 
ourselves  entirely  to  the  case  on  the  part  of  the 
pursuer ;  taking  into  consideration  not  merely  his 
condescendence,  but  any  admission  which  he  may 
have  made  in  answer  to  the  defenders'  statements, 
and  which  must  be  considered  to  be  imported  into 
and  to  make  part  of  the  case.  Iiooking  therefore 
to  the  condescendence,  and  to  any  admissions  which 
are  made -on  the  part  of  the  pursuer,  is  there  or  is 
there  not  a  relevant  case?  That  is — Is  there  not 
a  sufficient  cause  of  action  stated  which  entitles  the 
pursuer  to  have  a  trial  by  jury  ? 

The  condescendence  seems  to  me  very  dearly  to 
state  not  only  a  trespass  in  breaking  and  entering 
the  house,  csQled  a  "  wrongous  "  entry  in  ScoUand, 
but  also  the  imprisonment  of  the  pursuer.  The 
second  article  of  condescendence  alleges,  that "  on 
or  about  24th  December  1864  the  defenders  came 
to  the  pursuer's  house,  stating  to  the  pursuer  thai 
they  had  a  warrant  to  search  the  same.  They  ao:^ 
cordingly  searched  the  pursuer's  house.  They  abo 
searched  his  repositories,  examined  all  his  priTate 
books  and  papers,  and  seized  upon  and  took  away 
with  them  a  number  of  the  same.  The  defenders 
had  no  warrant  for  said  search  or  seizure,  and  in 
making  the  same  they  acted  illegally  and  "wrong- 
ously." 

Now,  if  I  had  been  called  upon  to  put  a  constmc- 
tion  upon  this  statement,  I  should  have  felt  very 
little  difficulty  in  coming  to  the  conclusion  that 
there  was  what  may  be  called  a  double  allegation ; 
the  first  being,  that  there  was  no  warrant  for  the 
search  or  seizure — that  is,  no  wanftnt  for  the  act 
done  originally ;  and  the  second  being,  that  in 
making  the  search  there  was  an  excess  (f  any 
authority  which  might  have  been  legally  exercised. 
But  it  appeared  to  the  Court  of  Session  that  there 
was  an  ambiguity  in  this  statement,  and  therefore 
they  allowed  the  pursuer  to  add  another  article  of 
condescendence ;  and  that  must  be  taken  into  ac- 
count in  judging  of  the  relevancy  of  the  case. 

The  additional  condescendence  which  was  al- 
lowed is  this : — "  On  the  occasion  when  &e  de- 
fenders came  to  the  pursuer's  house,  as  aforesaid, 
the  pursuer,  who  had  been  from  home,  arrived  at 
his  house  just  as  the  defenders  had  driven  up. 
The  pursuer's  dwelling-house  was  situated  on  the 
side  of  a  public  road,  and  his  workediop  is  separate, 
and  at  a  short  distance  from  it.  The  defenders  in- 
formed the  pursuer,  immediately  on  his  arrival, 
that  they  had  a  warrant  against  him ;  but  they  did 
not  at  this  or  any  other  time  explain  the  nature  of 
said  warrant  to  the  pursuer.  At  the  time  when  the 
defenders  informed  the  pursuer  they  had  a  warrant 
against  him  they  were  idl  outside  the  house,  and  it 
was  so  dark  that  the  pursuer  could  not  have  read 
the  warrant.  The  pursuer  did  not,  after  this,  de- 
mand exhibition  of  the  warrant,  because  he  did  not 
doubt  the  statement  by  the  defenders,  that  they  had 
a  warrant  of  some  kind ;  and  he  assumed  that  they 
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would  not  exceed  the  limits  of  the  warrant.  After 
this  the  pursuer  opeued  his  dwelliog-house,  which 
the  defenders  entered,  and  a  light  was  then  pro- 
cured. The  defenders  thereafter  proceeded  at  once, 
and  without  farther  ado,  to  search  the  pursuer's 
writing-desk,  and  the  drawers  which  it  contained. 
The  defenders  spent  between  one  and  two  hours  in 
raii&acking  the  said  writing-desk  and  drawers,  and 
in  reading  and  examining  the  manuscripts,  books, 
letters,  and  papers  which  they  found  therein.  The 
whole  search  made  by  them  in  the  pursuer's  dwell- 
ing-house  consisted  of  the  reading  and  examination 
of  the  pursuer's  said  books,  letters,  and  papers.  The 
pursuer  is  not  aware  whether  the  defenders  ever 
.made  a  search  in  the  workshop." 

Then,  in  addition  to  that  (which  must  be  taken 
as  part  of  the  condescendence),  the  original  conde- 
ecendence  alleges  "  Theceafter  and  upon  the  same 
day  the  defenders  apprehended  the  pursuer,  and 
took  him  to  tlie  lock-up  or  police  cells  at  Cupar. 
The  pursuer  was  lodged  there  and  detained  therein 
till  the  following  day  by  the  defenders.  The  de- 
fenders had  no  warrant  for  these  proceedings,  which 
were  wrongous,  illegal,  and  oppressive."  In  addi- 
tion to  this  condescendence,  in  answer  to  one  of  the 
statements  on  the  part  of  the  defenders,  the  defen- 
ders having  alleged  that  "  on  24th  December  1864 
a  warrant  was  obtained  at  the  instance  of  Alexander 
Black  and  William  Morrison,  joint  procurators- 
fiscal  for  the  county  of  Fife,  from  Mr  Hobert 
Sutherland  Taylor,  Sheriff-Substitute  of  the  county, 
to  search  the  premises  at  Barley  Mill  occupied  by 
the  pursuer  for  pieces  of  the  wood  of  which  the 
plugs  used  in  plugging  the  bush  had  been  made, 
and  of  the  fusee  by  means  of  which  the  bush  had 
been  exploded  ;  and  this  warrant  was  the  Bame  day 
pkced  in  the  hands  of  the  defenders  by  the  said 
procurators-fiscal,-  with  instructions  to  execute  the 
same.  Accordingly  the  defenders,  James  Stirling 
and  James  Fleming  Bremner,  in  the  discharge  of 
their  duty,  proceed^  to  the  premises  of  the  pursuer 
the  same  afternoon." 

In  answer  to  this  the  pursuer  says,  "  reference  is 
made  to  the  alleged  petition  and  warrant  for  their 
terms."  l^ow,  it  was  said  by  the  Dean  of  Faculty 
that  this  is  an  admission  that  there  was  a  warrant 
in  the  terms  of  the  one  produced  in  process.  I  can 
only  say  that,  if  that  is  so,  it  appears  to  me  it  would 
be  a  Tery  unjust  conclusion  to  apply  to  an  answer 
of  this  kind  The  warrant  is  the  justification  of 
the  defenders  for  the  act  which  they  are  alleged  to 
have  done:  That  warrant,  if  a  trial  took  place, 
must  be  produced  by  them ;  and  this  statement  of 
"  reference  to  the  alleged  petition  and  warrant  for 
their  terms"  cannot  amount  to  more  than  this,  that 
the  pursuer  having  heard  that  the  defenders  at  the 
time  they  committed  what  he  alleges  to  be  a  tres- 
pass in  his  house,  asserted  that  they  had  a  warrant, 
he  does  not  deny  that  there  was  a  warrant,  nor  does 
he  admit  that  tiiere  was  a  warrant,  but  he  puts  it 
on  the  defenders  to  produce  the  warrant  at  the  trial, 
by  referring  to  "  the  petition  and  warrant  for  their 
terms." 

Now  this  being  the  state  of  the  case,  looking 
only  at  the  pursuer's  condescendence,  and  any  ad- 
mission which  he  may  have  made  in  answer  to  the 
defenders'  statements,  can  it  be  said  that  there  was 
not  a  prima  facie  case  (because  that  is  what  I  under- 
stand to  be  the  meaning  of  a  relevant  case)  on  the 
part  of  the  pursuer,  which  entitled  him  to  call  on 
the  defenders  for  an  answer  to  it?  That,  I  appre- 
hend, is  the  real  question  which  is  to  be  considered, 
and  Mfe  are  not  to  look  boyond  that  to  anything 


that  may  have  been  alleged  on  the  part  of  the  de- 
fenders by  way  of  defence,  except  so  far  (as  I  have 
already  said)  as  it  may  have  been  admitted  by  the 
pursuer. 

Now  it  may  be  said  (and  as  the  argument  has 
been  urged  it  may  be  as  well  to  observe  upon  it) 
that  the  constable,  having  a  warrant  to  search 
merely  for  pieces  of  wood  and  pieces  of  a  fusee, 
he  had  no  right  whatever  to  go  beyond  that,  to 
ransack  the  house  (if  I  may  use  the  expression)  and 
to  endeavour  to  find  something  which  might  impli- 
cate the  pursuer  in  the  charge  which  was  preferred 
against  him.  But  supposing  that  in  a  search  which 
might  have  been  improper  originally,  there  were 
matters  discovered  which  showed  the  complicity  of 
the  pursuer  in  a  crime,  then  I  think  the  officers, 
I  can  hardly  say  would  have  been  justified,  but 
would  have  been  excused  by  the  result  of  their 
search. 

Then  again,  with  regard  to  the  arrest  and  im- 
prisonment of  the  pursuer, — as  to  that  it  is  not  al- 
leged that  there  was  any  warrant  at  all ;  but  then, 
it  is  said,  the  constable  having  discovered  matters 
which,  in  his  judgment,  brought  home  to  the  pur- 
suer complicity  in  the  alleged  crime,  he  was  justi- 
fied in  exercising  his  discretion  upon  the  subject, 
and  in  apprehending  the  pursuer  and  lodging  him 
in  prison.  Again,  I  say,  answering  in  the  same 
way  as  I  answered  with  regard  to  the  searching  for 
papers,  the  result  will  either  justify  him  or  wiU  not 
justify  him ;  if  the  papers  he  seized  really  proved  or 
gave  a  fair  and  reasonable  ground  to  believe  that 
the  pursuer  was  implicated  in  the  grave  crime 
which  was  charged,  then,  although  the  officer 
might  have  had  no  warrant  for  his  apprehension 
(and  he  had  no  warrant  upon  this  occasion),  yet  the 
event  would  justify  him  and  he  would  protect  him- 
self by  the  circumstances  afterwards  discovered. 

My  Lords,  that  really  is  the  whole  of  the  caee.  I 
wish  to  confine  myself  entirely  to  that  which  alone 
ought  to  be  considered  upon  the  question  of  the  rele- 
vancy of  the  pursuer'sstatement,  viz.,  whether,  taking 
the  whole  of  the  pursuer's  statement,  not  only  what 
he  alleges  originally,  but  also  what  he  states  in  an- 
swer to  the  defenders'  statements,  there  is  or  is  not 
such  a  prima  facie  case  established  as  calls  on  the 
defenders  for  answer  and  justification.  I  leave  en- 
tirely out  of  consideration,  although  it  has  been 
brought  into  the  argument,  anything  that  may  have 
been  alleged  on  the  part  of  the  defenders  by  way 
of  justification,  and  confining  myself,  as  I  have 
said,  to  the  statement  of  the  plaintiff's  case,  I  can 
have  no  doubt  whatever  that  he  has  stated  a  rele- 
vant case,  and  was  entitled  to  have  that  case  sub- 
mitted to  a  jury. 

Now  it  is  said  that  it  would  be  better  for  us  not 
to  touch  the  question  of  the  issues  that  have  been 
framed,  but  to  leave  them  for  consideration  by  the 
Court  of  Session.  But  I  think  that  possibly  it 
might  save  a  little  expense  and  trouble  in  Scotland 
if  we  were  to  express  an  opinion  on  the  subject;  and 
it  seems  to  me  that  the  issues  are  properly  framed 
for  the  purpose  of  raising  every  question  that  can 
be  raised  between  these  parties.  I  do  not  think 
it  could  have  been  at  all  necessary,  as  was  con- 
tended on  the  part  of  the  defenders,  that  the  words 
should  be  introduced  that  the  acts  complained  of 
were  done  without  any  wanant.  I  think  that  is 
covered  by  the  words  of  the  proposed  issue,  *'  that 
the  defenders  wrongfully  and  illegally  searched  the 
house  at  Barley  Mill."  That  necessarily  involves 
in  it  that  they  had  no  legal  warrant  or  authority  to 
I    do  the  act.    There  is  no  necessity  to  specify  any 
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justification  that  they  may  have.  The  pursuer  al- 
leges this,  and  he  puts  it  on  the  defenders  to  show 
that  they  have  a  legal  answer  to  his  complaint. 

Under  these  circumstances,  my  Lords,  it  appears 
to  me  that  the  interlocutors  appealed  from  must  be 
reversed  and  that  the  case  must  be  remitted  to  the 
Court  of  Session. 

LoEo  Cbahwobth — ^My  Lords,  I  entirely  concur 
with  my  noble  and  learned  friend ;  and  should 
hardly-  think  it  necessary  to  adi  a  single  word,  ex- 
cept that  the  Dean  of  Faculty  seemed  to  suppose 
that,  in  deciding  that  there  was  a  relevant  case  here 
stated,  we  should  bring  into  doubt  the  proposition 
that  a  constable  or  police-officer  has  authority  to 
take  a  person  into  custody  if  he  has  probable  ground 
to  suppose  that  he  is  a  party  wlio  had  committed  a 
felony.  Nothing  of  the  sort  follows  from  our  hold- 
ing that  a  relevant  case  is  here  stated.  All  that  we 
decide  in  holding  that  there  is  a  relevant  case  here 
stated  is,  that,  prmd  facie ^  a  wrong  was  done,  which 
entitles  the  pursuer  to  have  his  case  tried  by  a  jury, 
although  it  is  possible  that  the  wrong  complained  of 
may  be  justified  by  showing  that  the  person  who  is 
alleged  to  have  committed  it  was  a  police-officer, 
and  either  that  he  had  a  warrant  which  authorised 
him  to  do  what  he  did,  or  that  a  felony  having  been 
committed,  he  had  reasonable  ground  for  the  course 
he  pursued  in  taking  possession  of  certain  docu- 
ments, and  also  imprisoning  the  person  alleged  to 
have  committed  the  felony.  It  seems  to  me  that 
the  whole  question  is  left  entirely  open,  and  that 
unless  it  were  left  to  be  tried  by  an  issue  or  issues 
wrong  would  be  done  to  the  pursuer. 

Lord  Golonsat — My  Lords,  this  case,  in  any  view 
of  it,  resolves  itself  into  a  very  narrow  question,  and 
chiefly  one  of  pleading.  I  apprehend  that  the 
statement  of  the  pursuer  here  is  not  that  his  pre- 
mises were  searched  without  the  existence  of  any 
warrant  at  all,  but  that  the  true  reading  of  his 
statement  is,  that  there  was  no  warrant  for  doing 
that  which  they  did  in  the  course  of  the  search. 
As  to  the  reference  which  is  made  to  the  petition 
and  warrant  for  their  terms,  I  interpret  that  as 
saving  the  party  from  admitting  that  the  terms  of 
the  petition  and  warrant  are  such  as  are  set  forth 
by  the  pursuer  in  the  article  to  which  that  is  an 
answer. 

Now,  the  case  being  one  of  excess  of  authority  by 
reason  of  having  done  things  which  the  warrant 
did  not  authorise  to  be  done,  though  the  parties 
were  lawfully  in  the  house  and  lawfully  sesurching, 
the  question  comes  to  be,  What  was  it  that  the  con- 
stable might  have  been  held  justified  in  doing  ?  If 
the  constable  is  to  be  held  under  such  circumstances 
as  justified  in  taking  possession  of  papers  which  he 
finds  implying  complicity  in  the  ofi'ence  which  is 
under  investigation,  then  I  think  that  the  con- 
stables here  would  have  a  good  defence  in  stating, 
and  in  proving  at  the  trial,  that  they  had  taken 
l^ossession  of  papers  which  gave  them  reasonable 
ground  to  suppose  that  this  party  was  implicated 
in  the  offence.  "We  have  not  the  terms  of  those 
documents  set  forth.  I  do  not  know  that  that  was 
necessary;  and  I  do  not  think  that  the  non-pro- 
duction of  the  particular  documents  themselves  is 
a  sufficient  ground  for  the  pursuer's  not  alleging 
that  they  were  not  of  such  a  character  as  is  de- 
scribed, because  they  were  the  pursuer's  own  docu- 
ments in  his  own  possession  formally,  and  must  be 
presumed  to  have  been  within  his  own  knowledge. 

So  also  I  concur  in  the  observation  that  has 
been  made,  that  if,  in  the  course  of  executing 
such    a   warrant,    the    constable    finds    elements    I 


for  implicating  the  party  In  a9  offence  which 
is  under  investigation,  at  the  instance  of  the 
public  prosecutor,  it  is  his  right  and  his  duty  to 
take  that  party  into  custody  if  tiie  offence  is  a 
serious  one,  and  to  bring  him  before  a  magistrate. 
No  doubt,  if  he  has  not  reasonable  grounds  for 
doing  so,  he  is  responsible  for  his  act  And  then 
the  question  comes  to  be,  whether  the  want  of 
reasonable  ground  for  doing  so  is  an  element  of 
liability  ?  If  it  is  an  element  of  liability,  then  the 
question  arises  whether  it  is  for  the  pursuer  to 
allege  that  there  was  no  reasonable  ground,  or 
whether  it  is  for  the  defenders  to  set  forth  that  there 
was  reasonable  ground. 

In  judging  of  cases  of  this  kind  we  are  accus- 
tomed to  examine  the  whole  record,  consisting  of 
the  statements  of  the  pursuer,  the  statements  of 
the  defenders,  and  the  answer  of  the  pursuer.  And 
the  answer  of  the  pursuer  to  the  statements  of  the 
defenders  may  throw  material  light  upon  the  re- 
levancy of  the  pursuer's  case ;  and  still  more,  it  may 
come  in  explanation  of  any  ambiguous  parts  of  the 
pursuer's  case;  and  where  there  is  ambiguity  on 
the  part  of  the  pursuer,  which  he  declines  to  dear 
up,  I  apprehend  that  he  is  in  error  in  pleading  in 
such  terms.  The  view  taken  in  the  Court  below 
appears  to  have  been  that  the  pursuer  had  not  set 
forth,  in  sufficiently  explicit  terms,  all  the  elements 
that  were  necessary  to  make  a  case  of  liability  in 
damages.  The  view  taken  by  your  Lordships  is, 
that  he  has  set  forth  enough  to  make  it  the  duty 
of  the  defenders  to  set  forth  that  they  had  reason- 
able grounds  for  what  they  did.  That  is  a  very 
narrow  question  upon  a  matter  of  pleading.  I  have 
been  of  opinion,  and  I  cannot  say  that  I  am  entirely 
shaken  in  that  opinion,  that  the  statements  of  the 
pursuer  were  evasive,  and  avoided  that  which  was 
the  main  point  in  the  case,  the  reasonableness  or 
non-reasonableness  of  the  conduct  of  the  constables. 
However  (as  I  have  said),  that  is  a  very  narrow 
question  of  pleading ;  and  as  it  is  held  that  nothing 
that  is  done  in  this  case  interferes  with  the  proposi- 
tion which  was  contested  in  the  Court  below, — ^that 
a  constable  in  executing  a  searoh  warrant  for  certain 
articles,  and  finding  o^er  articles  that  tend  to  im- 
plicate the  party,  and  taking  those  articles  and  the 
party  himself  also  into  custody,  is  only  acting  in 
the  performance  of  what  may  be  his  duty, — ^I  think 
there  is  the  less  reason  to  regret  that  there  should 
be  any  difference  of  opinion  in  regard  to  this  caae. 
I  therefore  do  not  enter  further  into  the  case,  be- 
yond expressing  my  opinion,  as  I  have  shortiy  done. 

Interlocutors  reversed.    Cause  remitted. 

Agents  for  Appellant— Wm.  Miller,  S.S.O.,  and 
Adam  Burn,  Doctors'  Commons. 

Agents  for  Respondents — ^Murray,  Beith,  k  Mur- 
ray, W.S.,  and  Loch  &  Maclaurin,  Westminster. 


ScUurday,  May  11. 

NICOL  AND  OTHERS  V,  PAUL. 
(In  Court  of  Session,  8  Macph.,  482.) 
Teindt —  Valu<Uion — Banmy*  A  summons  of  valu- 
ation brought  into  Court  the  "  lands  and  barony 
of  A."  In  the  process,  a  rental  was  produced  of 
several  holdings,  bearing  to  be  a  rental  of  the 
"  haill  lands  libelled."  The  lands  specified  in 
the  rental  wore  separately  valued  in  the  decree. 
Judgment  of  the  Court  of  Session,  finding  on 
construction  of  tho  decree  that  the  teinds  of 
those  portions  of  the  barony,  if  any,  which 
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were  not  embraced  within  the  special  subjects 
enmneTated  in  the  rental  forming  the  basis 
and  limit  of  the  decree,  were  iinvalned,  and 
allowing  a  proof  before  answer  of  an  averment 
by  the  minister  in  a  locality  that  certain  speci- 
fied subjects  in  the  barony  were  nnvalued,  a/- 
firmed.  Opinion  (p.  Loud  Okakwobth)  that  if 
the  barony  had,  at  the  time  of  the  decree,  in- 
cluded not  only  the  subjects  specifically  men- 
tioned, but  moss-lands  in  the  Ifuids  of  the  heri- 
tor, yielding  no  rent,  it  would  not  be  inaccurate 
to  say  that  the  rental,  though  silent  as  to  those 
lands,  was  a  rental  of  the  whole  lands  libelled, 
since  it  would  state  all  the  rent  yielded  by  the 
lands. 

The  Reverend  William  Paul,  minister  of  the 
parish  of  Banchory-Devenick,  raised  a  summons  of 
augmentation,  in  1862,  against  the  whole  heritois 
of  the  parish.  The  heritors  resisted,  on  the  ground 
that  the  teinds  of  the  whole  lands  in  the  parish  were 
valued,  and  the  valued  amount  exhausted  by  the 
stipend  already  localled  thereon.  They  contended 
that  there  could  be  no  augmentation,  there  being 
no  free  teinds  in  the  parish.  In  support  of  this 
contention  they  relied  (1)  on  certain  decrees  valu- 
ing the  teinds  of  lands  within  the  parish;  and  (2) 
on  the  fact  that  for  upwards  of  40  years  the  teinds 
of  the  whole  lands  within  the  parish  had  been  re- 
garded as  exhausted,  and  that  the  minister  had 
during  that  time  annually  drawn  sums  from  Ex- 
chequer under  the  provisions  of  the  Acts  60  Geo.  iii. 
c.  84,  and  5  G^o.  iv.  c.  72,  in  aid  of  the  stipend 
payable  to  him  out  of  the  teinds.  The  minister, 
on  the  other  hand,  maintained  that  there  were 
various  lands  in  the  parish  not  included  in  the 
valuation  relied  on  by  the  heritors,  and  still  liable 
to  teind.  The  Teind  Court  having  remitted  to  the 
Lord  Ordinary  to  examine  and  report  whether  there 
was  any  free  teind  in  the  parish,  the  minister  lodged 
a  minute  in  which  he  averred  that  there  were  lands 
in  the  parish  yielding  an  annual  rental  of  at  least 
£4960,  the  teinds  of  which  had  not  been  valued,  and 
that  the  free  teind  thence  arising  was  not  less  than 
JS992 ;  that  the  whole  lands  mentioned  in  the  de- 
crees founded  on  by  the  heritors  were  not  valued, 
but  only  those  portions  of  the  lands  which  at  the 
dates  of  the  decreets  were  com  lands  and  were  under 
cultivation ;  and  that  since  the  date  of  the  decreets 
a  large  portion  of  land  had  been  brought  under  cul- 
tivation and  yielded  a  large  rental,  capable  of  afford- 
ing the  augmentation  craved. 

In  particular,  the  minister  alleged  that  a  decreet 
of  valuation  obtained  in  1695,  with  reference  to  the 
lands  and  estate  of  Banchory,  did  not  include  the 
whole  lands  of  Banchory,  but  that  a  number  of 
parcels  of  land,  which  he  enumerated,  were  ex- 
cluded therefrom.  He  farther  maintained  that  the 
decreet  of  valuation  of  the  lands  and  barony  of  Fin- 
done,  lands  of  Gookstoune  and  others,  obtained  in 
*1682,  and  the  decreet  of  valuation  of  the  lands  and 
barony  of  Portlethen,  and  lands  of  Auquhorthies 
and  others,  obtained  in  1709,  only  included  such 
lands  as  were  corn  lands  at  these  dates. 

After  various  procedure  before  the  Teind  Court, 
their  Lordships  modified  a  stipend  to  the  minister 
of  20  chalders,  the  interlocutor  bearing  "  that  the 
modification  and  the  settlement  of  any  locality 
thereof,  shall  depend  upon  its  being  shown  to  the 
Lord  Ordinary  that  there  exists  a  fund  for  the  pur- 
pose." 

A  common  agent  having  been  appointed  in  the 
locality,  objections  to  his  report  on  the  state  of 
teinds  were  lodged  by  the  minister,  and  answers 


thereto  by  the  heritors.  After  argument  on  these 
objections  and  answers,  the  Lord  Ordinary  on  teinds 
(Obmidaxe)  pronounced  an  interlocutor  whereby  he 
repelled  the  objections  and  pleas  of  the  minister 
except  to  a  limited  extent.  This  judgment  of  the 
Lord  Ordinaiy  was  adverse  to  the  minister  upon 
the  pleas  maintained  by  him  in  reference  to  the 
exclusion  of  lands  from  the  decreets  of  valuation 
of  Findone  and  Portlethen.  It  also  found  that 
the  lands  of  Banchory,  comprehended  in  the  de- 
creets of  valuation  of  1696,  were  all  valued,  and  that 
such  valuation  was  not  confined  to  such  of  those 
lands  as  were  corn  lands  at  its  date. 

The  minister  reclaimed  to  the  Second  Division 
of  the  Court,  who  pronounced  this  interlocutor. — 
"  Recall  the  interlocutor  complained  of,  in  so  far  as 
regards  the  objections  stated  by  the  minister  to 
the  10th,  11th  and  14th  articles  of  the  revised 
condescendence:  Find  that,  according  to  the  true 
construction  and  effect  of  Uie  decree  of  valuation 
of  1682,  the  teinds  of  those  portions  of  the  barony 
of  Findone,  if  any,  which  are  not  enumerated  in 
the  rental  produced  by  the  pursuer,  and  adopted  as 
the  basis  and  limits  of  the  decree  of  valuation,  are 
unvalued:  Find  that  the  teinds  of  the  lands  of 
Barclayhill,  Calsayend,  and  Meddens,  mentioned 
in  the  said  decree  are  not  valued  by  said  decrees : 
Find  that  the  terms  of  said  decree  are  not  such  as 
to  exclude  a  proof  or  inquiry  before  answer,  that 
the  teinds  of  the  parcels  of  lands  mentioned  in  the 
11th  article  of  the  condescendence,  or  any  of  them, 
are  unvalued:  Find  that,  according  to  the  true 
construction  and  effect  of  the  decree  of  valuation 
of  1709,  the  teinds  of  those  portions  of  the 
barony  of  Portlethen,  if  any,  which  are  not 
embraced  within  the  special  subjects  enumerated 
in  the  prepared  state  of  the  proof,  which  forms  the 
basis  and  limit  of  the  decree  of  valuation,  are  un- 
valued :  Quoad  ultra^  adhere  to  the  Lord  Ordinary's 
interlocutor,  and  remit  to  his  Lordship  to  direct  such 
inquiry  as  may  be  tendered  necessary  by  this  in- 
terlocutor, and  to  proceed  farther  as  shall  be  just ; 
reserving  in  the  meantime  all  questions  of  ex- 
penses." 

Against  this  judgment,  so  far  as  adverse  to  them, 
the  heritors  appealed,  and  stated  the  following 
reasons  of  Appeal : — 

1.  Because  the  teinds  of  the  whole  lands  and 
barony  of  Findone,  and  of  the  whole  other  lands 
mentioned  in  and  embraced  by  the  decreets  of  valu- 
ation of  the  29th  March  1682,  and  the  teinds  of  the 
lands  and  barony  of  Portlethen,  and  other  lands  set 
forth  in  and  embraced  by  the  decreet  of  valuation 
of  19th  January  1709,  were  valued,  and  have  since 
the  date  of  the  said  decreets  been  regarded  and 
dealt  with  by  all  parties  interested  as  vidued. 

2.  Because  the  decrees  of  valuation  in  question, 
pronounced  the  one  in  1682  and  the  other  in  1709, 
having  since  been  regarded  and  acted  on  by  the 
heritors  and  minister  and  their  predecessors  as  de- 
crees of  valuation  of  the  whole  lands  belonging  to  the 
appellants  in  the  parish,  the  respondent  is  barred 
by  prescription  from  challenging  the  said  decrees 
or  maintaining  that  they  and  the  actions  in  which 
they  were  pronounced  do  not  embrace  and  value 
the  teinds  of  the  said  whole  lands ;  at  all  events, 
such  decrees  cannot  be  challenged  except  in  com- 
petent processes  of  reduction  at  the  instance  of  the 
parties  seeking  to  challenge  them,  and  upon  rele- 
vant and  sufficient  grounds. 

8.  Because  it  is  a  not  a  valid  or  relevant  objec- 
tion to  the  decrees  of  valuation  in  question  that  no 
separate  valuation  was  put  upon  portions  of  land 
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then  Tincnltivated,  belonging  to  heritors  by  whom 
the  decrees  were  obtained,  but  which  it  is  alleged 
have  now  been  brought  under  cultivation. 

4.  Because  all  parties  having,  since  the  date  of 
the  decrees  in  question  obtained  respectively  in 
1682  and  1709,  acted  and  transacted  on  the  foot- 
ing that  the  teinds  of  the  whole  lands  in  the  parish 
were  valued  and  the  t-einds  exhausted ;  and  the  re- 
spondent and  his  predecessors  in  ofQce,  ministers  of 
the  cure,  having  since  the  year  1812  drawn  sums 
from  Exchequer  in  aid  of  their  stipend  on  this  foot- 
ing, the  respondent  is  now  barred  from  maintaining 
that  any  portions  of  the  lands  belonging  to  the  ap- 
pellants are  unvalued. 

The  respondent  contended  that  the  interlocutor 
appealed  against  ought  to  be  afiSrmed,  for  the  fol- 
lowing reasons: — 

1.  That  the  decrees  of  valuations  of  1682  and  1709 
do  not  instruct  that  the  lands  specified  in  articles 
10th,  11th  and  14th  of  the  respondent's  revised 
condescendence  were  valued  for  teind  under  said 
decrees,  and  that  it  is  competent  to  inquire  whether 
said  lands  were  or  were  not  included  in  the  subjects 
valued  by  said  decrees. 

2.  That  the  teinds  of  the  whole  lands  and  barony 
of  Findone,  &c.,  were  not  valued  by  said  decree  of 
1682,  and  that  no  lands  were  valued  by  said  decree 
except  the  special  subjects  enumerated  in  the  rental 
produced  by  the  pursuer  of  the  valuation,  and 
adopted  as  the  basis  and  limits  of  the  decree. 

8.  That  by  the  decree  of  1682  the  lands  of  Bar- 
clayhill,  Oalsayend  and  Meddens,  are  expressly  ex- 
cepted from  the  valuation,  and  declared  not  to  be 
teindable  subjects,  and  therefore  incapable,  as  at 
the  date  of  the  decree,  of  being  made  the  subjects 
of  a  process  of  valuation. 

4.  That  the  teinds  of  the  whole  lands  and  barony 
of  Portlethen  were  not  valued  by  the  decree  of 
1709,  and  that  those  portions  only  of  the  said  lands 
and  barony  were  thereby  valued  which  are  enu- 
merated in  the  prepared  state  of  the  proof  referred 
to  and  incorporated  in  the  decree. 

6.  That  the  said  lands  of  Barclayhill,  Calsayend, 
and  Meddens,  being  now  teindable  subjects,  are 
liable  to  be  localed  on  for  stipend  to  the  extent  of 
one-fifth  of  their  rental. 

6.  That  it  is  incumbent  upon  the  appellants  to 
instruct  that  the  other  lands  belonging  to  them, 
condescended  on  by  the  respondent  as  unvalued, 
are  included  in  the  subjects  falling  within  the  de- 
crees of  1682  and  1709 ;  and,  in  any  view,  it  is  com- 
petent for  the  respondent  to  instruct  that  the  lands 
condescended  on  by  him  are  distinct  and  separate 
subjects  from  the  lands  or  portions  of  land  valued 
by  the  said  decrees. 

7.  That  inquiry  into  the  extent  of  the  lands  em- 
braced in  the  said  decrees  of  valuation,  and  the  ex- 
istence of  unvalued  lands  belonging  to  the  appel- 
lants, is  not  barred  by  the  proceedings  in  former 
localities,  or  by  the  circumstance  of  the  minister 
of  the  parish  of  Banchory-Devenick  having  received 
aid  from  Exchequer. 

The  Lord  Advocate  (Gordok)  and  Fobbes  for 
appellants. 

The  Attorney-General  (Rolt)  and  Hall  for  re- 
spondents. 

LoBD  Cbanworth — My  Lords,  the  case  in  which 
your  Lordships  are  about  to  pronounce  judgment  is 
on  appeal  against  part  of  an  interlocutor  pronounced 
by  the  Second  Division  of  the  Court  of  Session  in 
an  action  .of  modification  and  locality  which  was 
brought  before  the  Court  by  the  Rev.  WilJiara  Paul, 
Doctor  of  Divinity,  minister  of  the  parish  of  Ban- 
chory Deveniclr,  in  the  county  of  Aberdeen. 


My  Lords,  that  proceeding  was  instituted  in 
order  to  have  an  increase  to  his  salary  as  minister 
of  the  parish  fixed  upon  certain  lands  in  the  parish 
of  Banchory-Devenick,  of  which  he  was  mimster, 
which  he  alleged  to  have  never  been  valued  for 
teind.  That  proceeding  was  commenced  by  a  sum- 
mons on  the  25th  March  1862,  and  the  Court  of 
Teinds  (which  is  substantially  the  Court  of  Session) 
made  a  remit  thereupon  to  the  Lord  Ordinary  to 
examine  whether  there  were  any  free  teinds.  The 
minister  of  the  parish,  Dr  Paxil,  on  that  lodged  a 
minute  stating  &at  there  were  unvalued  lands  in 
the  parish,  the  rental  of  which  he  alleged  to  be 
£4960 ;  and  if  that  were  so,  then,  according  to  an 
old  statute,  the  teinds  would  be  capable  of  being 
augmented  to  the  extent  of  one-fifth  of  that  amount 
which  would  be  about  i£900  odd.  The  Lord  Ordi- 
nary made  a  remit  to  the  Teind-Clerk  to  inquire 
whether  there  were  any  free  teinds.  And  the 
Teind-Clerk  on  the  10th  December  1862  reported 
that  there  was  undoubtedly  a  certain  amount  of  free 
teinds,  and  that  if  the  unvalued  moss  and  grass 
lands  were  to  be  taken  into  account,  there  was  a 
considerable  amount  of  free  teinds.  Upon  that, 
the  Lord  Ordinary,  without  expressing  any  opinion 
himself,  or  hearing  any  argument,  remitted  the 
case  to  the  Inner-House,  and  the  Inner-House 
shortly  afterwards  appointed  the  pursuer  to  conde- 
scend articulately  upon  the  lands  which  he  al- 
leged were  subject  to  teind.  That  was  done,  and 
after  that,  answers  were  put  in  by  the  heritois. 
And  then,  before  going  into  proof,  an  argument 
was  had  before  the  Inner-House  which  was  very 
much  in  the  nature  of  an  argument  upon  rele- 
vancy, the  question  being  whether,  supposing  the 
st-atement  of  the  condescendence  to  he  true,  tliat 
there  were  lands  unvalued,  the  minister  had  made 
out  to  the  satisfaction  of  the  Court  that  he  was  en- 
titled to  have  and  ought  to  have,  an  augmentation 
of  his  stipend.  Upon  that  the  Inner-House,  having 
heard  the  argument,  modified,  decerned  and  or- 
dained the  constant  stipend  and  provision  of  the 
kirk  and  parish  of  Banchory-Devenick  to  have 
been  for  the  year  1862  of  such  an  amount,  to  be 
paid  in  the  manner  and  at  the  time  there  set  forth. 
I  need  not  go  into  the  detail  of  .that,  it  is  imma- 
terial, but  the  interlocutor  concludes  with  these 
words,  *' declaring  that  this  modification,  and  the 
settlement  of  any  locality  thereof,  shall  depend 
upon  it  being  shown  to  the  Lord  Ordinary  that 
there  exists  a  fund  for  the  purpose." 

The  cause  having  been  remitted  to  the  Lord  Or- 
dinary, the  parties  then  went  into  proof,  and  the 
Lord  Ordinary  made  a  report,  whereby  he  found 
that  the  question,  whether  there  are  or  are  not  free 
teinds,  depends  on  the  question  whether  the  de- 
creets of  valuation  relied  on  relate  to  the  whole 
lands  or  only  to  parts  of  them.  Substantially,  he 
may  be  taken  to  have  found  for  the  heritors,  that 
is  the  respondents,  in  omini&us^  against  the  claim  of « 
the  minister. 

It  is  necessary  to  call  your  Lordships'  attention 
shortly  to  the  statements  of  the  condescendence 
and  to  the  reasons  to  them.  The  condescendence 
on  the  part  of  the  pursuer  consisted  of  various 
statements,  that  particular  lands  in  the  parish, 
which  he  set  forth  in  the  diflerent  articles  of  the 
condescendence,  never  had-  been  valued  for  teind, 
and  therefore  remained  liable  to  his  demand.  The 
Inner-House  having  decreed  that  if  he  coiJd  esta- 
blish that  there  were  free  teinds,  he  was  entitled 
to  an  augmentation,  the  answer  of  the  heriton 
was,  that  all  the  lands  on  which  he  so  condescended 
had  in  substance  already  been  valued  for  teind, 
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and,  theiefoie,  none  remained  liable  to  the  ang- 
mentation  of  hiB  salary. 

It  is  not  necessary  to  tronble  ourselves  with  many 
of  tiiese  articles  of  condescendence,  becanse  the 

anestion  is  eyentnally  narrowed  to  the  point  whe- 
tier,  in  respect  of  two  particular  portions  of  land, 
the  barony  of  Findone  or  some  of  the  lands  therein, 
and  the  barony  of  Portlethen,  the  heritors  have  or 
have  not  made  out  ^at  the  whole  of  those  lands 
had  been  valued  for  teind.  Thd  heritors  relied  in 
respect  of  the  barony  of  Findone  upon  a  decreet  of 
valuation  made  under  the  statute  of  Charles  I., 
dated  I  think  in  the  year  1682,  which  valuation, 
they  contended,  embraced  the  whole  barony  of 
Findone.  With  regard  to  the  barony  of  Portlethen, 
they  relied  not  upon  that  decreet,  but  on  another 
decreet  in  the  year  1709,  which  they  contended 
exhausted  the  whole  barony'of  Portlethen. 

The  statement  of  the  minxstor  on  the  subject  of 
the  lands  of  Findone  is  found  in  the  10th  and  11th 
articles  of  the  condescendence.  The  10th  is  this — 
**  The  foresaid  lands  of  BarclayhiU  (those  are  some 
lands  which  have  been  already  mentioned  as  being  in 
Findone)  which  were  occupied  at  the  date  of  the  sum- 
mons by  Alexander  Leper  formed  part  of  the  barony 
of  FindEonOw  The  said  decree  of  valuation  does  not 
value  or  fix  the  teinds  of  the  said  lands  of  Barclay- 
hiU. Neither  does  the  decree  value  or  fix  the 
teind  of  that  portion  of  the  lands  of  Badentoy  pos- 
sessed by  James  Mowat  for  a  money  rent  or  the 
teind  of  any  part  of  the  lands  of  Galsayend  and 
Meddens.  These  lands  of  BarclayhiU,  Galsayend, 
Meddens,  and  that  part  of  the  lands  of  Badentoy 
occupied  hj  James  Mowat  at  the  date  of  the  decree 
at  a  money  rent,  which  now  belong  to  the  defender, 
James  Dyc^  Nicol,  Esquire,  are  all  undervalued  for 
teind." 

"  The  present  rental  of  these  lands  amounts  to  not 
lens  than  iS684,  one-fifth  whereof  for  teind  is 
£106, 168." 

Then,  by  the  next  condescendence,  they  state 
that  **  a  large  extent  of  the  lands  and  barony  of 
Findone  was  at  the  date  of  the  said  decree  unculti- 
vated and  partly  in  moss.  These  waste  and  moss 
lands  were  not  included  in  the  decree  along  with 
the  arable  lands,  which  were  alone  thereby  valued, 
and  in  respect  of  which  the  tenants  paid  victual 
rent.  The  foUowing  subjects  were  waste  or  moss 
lands  at  the  date  of  the  decree  and  are  valued,  but 
have  now  been  improved  and  converted  into  teind- 
able  subjects."  I  need  not  trouble  your  Lordships 
with  stating  them  in,  detail. 

With  re^ud  to  Portlethen,  the  14th  condescen- 
dence stetes  that  '*  The  teinds  of  part  of  the  lands 
and  bfljony  of  Portlethen,  and  also  of  part  oi  the 
hmdsof  Balquhaime,  Glashfarquhar,  Auquhorthies 
and  others,  all  lying  within  the  parish  of  Banchory- 
Bevenick,  were  valued  by  decree  of  the  Lords 
GommissionerB,  dated  19th  January  1709,  follow- 
ing uix>n  "  certain  summons  which  was  mentioned. 
*'  The  only  portions  of  the  said  lands  and  barony 
of  Portlethen  which  were  contained  in  the  pre- 
pared steto  of  the  proof  in  the  process  of  valuation, 
and  which  were  valued  and  included  in  the  said 
decree"  were  certain  farms  which  he  mentions, 
and  which  "  were  contiguous  and  are  all  embraced 
in  the  farm  now  caUed  Mains  of  Portlethen,  pre- 
sently tenanted  by  Mr  Robert  Walker.  At  the  date 
of  their  valuation,  the  said  lands  comprehended 
nearly  the  whole  of  the  barony  of  Portlethen  that 
was  then  under  tiUage.  Of  the  renmining  lands 
of  Portlethen,  aU  of  which  are  now  unvalued,  a 
smaU  part  is  beUoved  to  have  been  arable  at  the 


date  of  the  valuation  but  by  far  the  greater  part 
was  then  uncultivated,  and  either  in  moss  or  grass, 
and  has  since  been  reclaimed  The  rental  of  these 
unvalued  lands,  so  far  as  they  are  now  teindable 
subjects,  is  not  less  than  £880,  whereof  one-fifth  ia 
£106."  That  is  about  the  same  as  in  the  barony 
of  Findone. 

My  Lords,  I  have  stated  that  the  Lord  Ordinary 
reported  against  the  minister  and  in  favour  of  the 
heritors.  It  is  unnecessary  to  say  more  on  this 
point  than  that,  in  fact,  he  reported  in  favour  of 
heritors  as  to  almost  everything,  but  certainly  as  to 
the  lands  of  Findone  and  Portlethen. 

The  case  was  then  brought  by  reclaiming  note 
before  Uie  Inner-House,  and  the  Inner-House  then 
pronounced  the  interlocutor  which  forms  the  sub- 
ject of  the  present  appeaL  That  interlocutor  was 
pronounced  on  the  6th  of  February  1866,  and  is  as 
foUows: — "RecaU  the  interlocutor  complained  of 
in  so  far  as  regards  the  objections  stoted  by  the 
minister  in  the  10th,  11th  and  14th  artides  of  the 
revised  condescendence."  Those  are  the  artides 
to  which  I  have  referred ;  and  "Find  that,  according 
to  the  true  construction  and  effect  of  the  decree  of 
valuation  of  1682,  the  teinds  of  those  portions  of 
the  barony  of  Findone,  if  any,  which  are  not  em- 
braced within  the  special  subjects  enumerated  in 
the  rental  produced  by  the  pursuer,  and  adopted 
as  the  basis  and  Umits  of  the  decree  of  valuation 
are  unvalued :  Find  that  the  teinds  of  the  lands 
of  BarclayhiU,  Galsayend  and  Meddens,  mentioned 
in  the  said  decree  are  not  valued  by  said  decree : 
Find  that  the  terms  of  said  decree  are  not  such  as 
to  exclude  a  proof  or  inquiry  before  answer,  that 
the  teinds  of  the  parcels  of  lands  mentioned  in  the 
11th  article  of  the  condescendence  or  any  of  them 
are  unvalued."  So  much  as  to  Findone.  Then 
the  Gourt  proceeds  to  find  that,  "  according  to  the 
true  construction  and  effect  of  ih»  decree  of  valua- 
tion of  1709,  the  teinds  of  those  portions  of  the 
barony  of  Portlethen,  if  any,  which  are  not  em- 
braced within  the  special  subjects  enumerated  in 
the  prepared  state  of  the  proof,  which  forms  the 
basis  and  limit  of  the  decree  of  valuation,  are  un- 
valued. Quoad  uUrOy  adhere  to  the  Lord  Ordi- 
nary's interlocutor ;  and  remit  to  his  Lordship  to 
direct  such  inquiry  as  may  be  rendered  necessary 
by  this  interlocutor,  and  to  proceed  further  as  shaU 
be  just,  reserving  in  the  meantime  aU  question  of 
expenses." 

The  ground  on  which  the  Inner-House  proceeded 
as  to  the  lands  comprised  in  the  11th  and  14th  ar- 
ticles of  the  condescendence  was,  that  it  did  not 
appear  on  the  face  of  Uie  decrees  of  1682  and  1709 
that  the  lands  which  were  thereby  valued  for  teinds 
must  of  necessity  include  aU  the  lands  referred  to 
in  those  two  articles. 

Where  a  decree  purports  in  terms  to  have  valued 
aU  the  lands  of  a  parish  for  the  purpose  of  ascer- 
taining the  toind  to  which  the  heritors  are  liable, 
no  question  can  afterwards  be  raised  as  to  any  of 
lands  which  it  embraces  being  teindable.  The  de- 
cree concludes  everything ;  so  where  it  purports  to 
have  valued  any  part  of  a  parish  known  by  some 
general  designation  as  a  barony,  no  question  can 
be  afterwards  raised  as  to  the  lands  included  under 
that  designation,  except  by  showing  that  the  lands 
now  passing  under  that  designation  comprise  sub- 
jects which  did  not  form  part  of  what  was  ^ued 
under  that  same  name  by  the  decree. 

The  Gourt  below  were  of  opinion,  that  though 
possibly  the  lands  valued  by  the  decree  of  1682 
as  lands  of  Findone  may  comprehend  ttie  whole 
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barony,  other  than  Barclayhill,  which  is  mentioned 
in  the  10th  article,  yet  that  it  is  not  the  necessary 
construction  of  the  decree.  So  as  to  the  lands  in 
Portlethen,  referred  to  in  the  14th  article.  The 
Court  therefore,  by  their  interlocutor  of  the  6th  of 
February  1865,  allowed  the  parties  to  go  to  proof 
on  the  point  whether  the  valuations  did  include 
the  whole  of  the  lands  of  these  two  baronies  of 
Findone  and  Portlethen,  and  excluding,  however, 
the  lands  comprised  in  the  10th  article. 

The  ground  on  which  the  appellants  complain  of 
this  interlocutor  is,  that  the  decrees,  fairly  inter- 
preted, do  necessarily  comprise  all  the  lands  which, 
at  the  respective  dates  of  the  decree,  constituted, 
and  now  constitute,  the  barony  of  Findone  and  the 
barony  of  Portlethen  ;  whether  they  are  warranted 
in  the  contention  depends  entirely  on  the  true  con- 
struction of  the  decrees  themselves. 

And,  first,  as  to  the  decree  of  1682,  relating  to 
Findone. .  It  appears  to  have  been  made  in  a  pro- 
cess of  valuation  prosecuted  by  one  Alexander  Ban- 
uerman,  an  heritor  in  the  parish  of  Banchory, 
against  Mr  James  Gordon,  parson  of  the  parish, 
and  the  then  Bishop  of  Aberdeen.  The  decree, 
after  referring  to  the  statutable  authority  under 
which  the  Court  was  acting,  proceeds  thus : — ^**  And 
true  it  is  and  of  verity,  that  the  teinds,  parsonage 
and  vicarage,  of  the  saids  persewars,  their  lands, 
baronie,  and  others  underwritten,  viz.,  the  lands 
and  baronie  of  Findone,  the  lands  of  Cookstoune, 
Calsayend,  Meddens,  and  Badentoy,  with  their 
pertinents,  lying  within  the  parochine  of  Banchory- 
Devenick  and  sheriffdome  of  Kincardine,  are  yet 
unvalued."  It  then,  after  stating  that  the  then 
pursuer  had  produced  his  title  to  the  lands  libelled, 
proceeds  thus : — "  As  also  the  said  pursuer's  procu- 
rator produced  ane  rentale  of  the  haill  lands  ly- 
belled,  whereof  the  tenor  follows — /mpnmtM,  Robert 
Hunter,  in  Findone,  payee  yearly  48  bolls  of  meiU 
and  heir ;  Richard  Bannerman,  in  Findone,  payes 
yearly  46  bolls  of  meill  and  beir  for  his  occupation 
of  the  lands  of  Findone ;  Robert  Anderson,  at  the 
milne  of  Findone,  payes  for  his  occupation  of  the 
milne,  pleugh  and  croft  thereof,  yearly  24  bolls  of 
moiU  and  beir ;  Alexander  Leper,  in  BarclayhiU, 
for  his  occupation  of  the  lands  of  BarclayhiU,  100 
merks  money  yearly ;"  and  then  proceeds  with  the 
rental  of  other  lands  not  described  as  of  Fin- 
done. 

The  Commissioners  then,  after  stating  the  pro- 
ceedings taken  for  verifying  the  rental,  go  on  thus 
to  make  their  valuation : — **  The  said,Commi8sioner8 
have  found  and  declared,  and  hereby  finds  and  de- 
clares, the  constant  rent  and  true  availl  of  the  said 
lands  in  stock  and  teind,  both  parsonage  and  vicar- 
age, to  be  now  and  in  all  time  coming  the  particu- 
lar Boumes  of  money  and  quantities  of  victual! 
after  specified,  viz.,  the  said  lands  of  Findone,  for- 
merly possesst  by  the  said  Robert  Hunter,  and  now 
by  William  Smith,  to  be  worth  in  stock  and  teind, 
parsonage  and  vicarage,  the  number  of  20  bolls 
meill  and  20  bolls  beir,  the  teind  whereof  extends  to 
the  number  of.  4-bolls  meill  and  4  bolls  beir ;  iten^ 
that  part  of  the  said  lands  of  Findone  possesst  by 
the  said  Richard  Bannonnan,  the  number  of  20 
bolls  meill  and  20  bolls  beir  in  stock  and  teind,  the 
teind  whereof  extends  to  the  number  of  4  bolls 
meill  and  4  bolls  beir ;  item,  the  milne  of  Findone 
and  milne,  pleugh  and  croft  thereof,  possessed  by 
the  said  Robert  Andersone,  the  number  of  24  bolls 
victuall  meill  and  beir,  and  £8  money  in  stock 
and  teind,  the  teind  whereof  extends  t6  the  num- 
ber of  4  bolls  8  firlets,  and  one-fifth  part  of  1  firlot 


of  victuall,  and  £1,  128.  money."  I  do  not  think 
it  important  to  refer  to  the  rest  of  the  decree. 

The  appellants  contend  that  this  valuation  muBt 
necessarily  be  held  to  include  the  baiony.  They 
rest  their  argument  on  these  grounds.  The  barony 
of  Findone  certainly  formed  part  of  the  lands  li- 
belled. The  rental  put  in  by  the  heritor  is  stated 
to  be  a  rental  of  the  whole  lands  libelled;  and 
though  the  rental  does  not  in  terms  mention  the 
barony,  yet  it  enumerates  three  persons  as  being 
tenants  in  Findone,  besides  a  fourth,  who  was  ten- 
ant of  BarclayhiU,  which  by  the  10th  article  of  the 
condescendence  is  admitted  to  form  part  of  tho 
barony.  The  necessary  inference  therefore  (the 
appeUants  say^  is,  that  these  four  subjects  consti- 
tuted the  whole  of  the  barony.  It  would  otherwise 
be  untrue  to  say  that  the  rental  was  a  rental  of  the 
whole  lands  UbeUed. 

But  is  this  a  legitimate  inference  firom  the  kn- 
guage  of  the  decree  ?  I  cannot  think  that  it  is. 
Suppose  the  fact  to  have  been  that  the  barony  at 
the  time  of  the  decree  comprised  not  only  the  foor 
subjects  specificaUy  mentioned,  but  also  moes  hinds, 
yielding  no  rent,  but  held  by  the  heritor  himself, 
it  would  not  be  inaccurate  to  say  that  the  rental, 
though  silent  as  to  these  lands,  was  a  rental  of  the 
whole  lands  UbeUed.  It  would  state  aU  the  rent 
yielded  by  the  lands  UbeUed,  and  so  might  fairly 
be  described  as  a  rental  of  all  the  lands  UbeUed. 
On  this  very  short  ground  I  have  satisfied  myself 
that  the  interlocutor  properly  admitted  the  pflffties 
to  proof. 

The  facts  as  to  the  barony  of  Portlethen  are  sub- 
stantiaUy  the  same.  The  question  as  to  this  barony 
arises  on  a  decree  of  valuation,  dated  the  19th  of 
January  1709.  In  this  case  no  rental  was  carried 
in  by  the  heritors  as  in  the  decree  of  1682,  but  the 
Commissioners  found  that  the  teinds  of  {vUer  aHa) 
all  and  whole  the  lands  and  barony  of  rortiethen 
were  yet  unvalued;  and  the  heritor,  Alexander 
Thompson,  having  produced  his  titles  to  these 
lands  and  barony,  the  Commissioners  found  and 
declared  the  just  worth  and  constant  yearly  avail 
of  the  lands  of  Portlethen,  with  its  pertinents,  to 
be  £857,  6s.  8d.  The  decree  states  various  in- 
quiries made,  showing  in  detail  how  that  sum  was 
arrived  at.  It  is  possible,  as  in  the  case  of  the 
barony  of  Findone,  that  the  lands,  the  ronts  of 
which  are  enumerated  as  making  up  the  £867, 6s. 
8d.,  might  comprise  the  whole  of  the  barony.  Bnt 
this  certainly  does  not  appear  ex  facie  of  the  decree. 
On  the  contrary,  the  decree  shows  that  Alexander 
Thompson,  the  heritor,  was  seized  of  the  whole 
lands  and  barony  of  Portlethen,  whereas  nothing 
appears  to  be  vidued  but  certain  lands,  described 
as  being  lands  of  Portlethen.  In  these  dream- 
stances  I  think  the  Court  below  were  right  in  not 
treating  the  question  as  concluded  by  the  decree, 
and  in  authorising  an  inquiry  to  ascertain  whether 
there  were  lands  unvalu^. 

With  respect  to  the  lands  of  BarclayhiU,  Cal- 
sayend, and  Meddens,  mentioned  in  the  tenth 
article  of  the  condescendence,  the  interlocutor  was 
clearly  right.  The  decree  in  terms  exdudea  those 
lands  from  the  valuation,  and  I  agree  with  the 
argument  at  the  bar,  that  the  Commissioners  had 
no  authority  to  declare  lands  prospectively  not  to 
be  liable  to  teinds.  They  must  therefore  be  treated 
as  lands  not  valued. 

My  opinion  is,  therefore,  that  the  interlocutor 
complained  of  was  in  all  respects  right,  and  that 
the  appeal  ought  to  be  dismissed  with  coets ;  and 
I  humbly  move  your  Lordships  accordingly. 
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LoBD  WsffTBUBT — My  Lords,  this  suit,  and  the 
detennination  of  it,  are  matters  of  very  great  con- 
cern generally  to  the  heritors  in  Scotland.  No 
doubt  the  payments  made  by  them  and  the  value 
of  their  estates  have,  for  a  long  period  of  years, 
been  calculated  upon  the  belief  that  these  decrees 
of  valuation  would  not  be  lightly  disturbed.  And 
I  think  it  very  desirable  that  the  principle  should 
be  established  that  a  very  liberal  interpretation 
should  be  given  to  the  language  of  these  decrees, 
so  as  to  support  long  usage,  and  the  conclusions 
that  fairly  may  be  derived  from  the  acquiescence 
of  persons  who  had  an  interest  iu  disturbing 
such  decrees,  if  not  well  founded.  Where,  there- 
fore, are  general  words  of  designation  found  in  a 
decree  of  valuation  which  may  fairly  be  considered 
as  comprehending  a  whole  district,  such  as  a  parish 
or  barony,  effect  should,  1  think,  be  given  to  those 
general  words.  But  the  decree  which  has  been 
made  in  the  present  case,  and  the  confirmation 
which  I  trust  your  Lordships  will  give  to  it,  will 
be  found  to  rest  upon  a  principle  of  construction 
which  'preserves  entirely  unaffected  the  general 
principle  to  which  I  have  referred. 

The  argument  of  the  appellants  was  founded  al- 
most entirely  upon  this, — ^that  inasmuch  as  the 
word  "  barony ''  is  found  in  the  libel,  the  barony 
as  an  entire  thing  must  be  considered  as  compre- 
hended in  the  words  **  the  lands  libelled ;"  and  so 
it  might  have  been  if  the  words  "the  lands 
libelled "  had  not  been  followed  by  a  specific 
enumeration,  which  would  have  the  effect  of  cut- 
ting down  the  generality  of  the  expression  *•  barony," 
or  showing  that  the  barony,  as  one  comprehensive 
thing,  was  not  included  in  the  valuation.  Now 
that  appears  to  be  the  case  with  regard  to  Uie 
valuation  of  Findone,  and  the  same  observation  is 
applicable  to  the  decree  of  valuation  as  to  the 
barony  of  Portlethen. 

The  argument  of  the  appellants  was  founded  en- 
tirely on  the  words  which  are  to  be  found  in  page 
91, — "  Then  the  principal  disposition  of  the  haill 
lands  lybelled."  Those  words,  they  said,  referred 
to  the  libel,  and  in  the  libel  you  find  the  lands  of 
the  pursuers,  their  barony  and  others,  respectively 
ascertained.  But  then  those  words,  the  "hail 
lands  libelled,"  are  followed  by  other  words  run- 
ning, "  the  pursuer's  procurator  produced  ane  rental 
of  the  haill  lands  libelled."  Now  the  signification 
and  extent  of  the  phrase,  the  "  haill  lands  libelled," 
in  the  one  case,  must  of  course  be  the  same  as  the 
extent  of  the  same  phrase,  "the  haill  lands  libelled," 
in  the  other.  But  the  recital  of  the  "  haill  lands 
libelled  "  is  there  given  m  extenao;  and  it  plainly 
appears  from  that  recital  that  certain  lands  only 
were  intended  to  be  comprehended  in  the  words  of 
reference,  "  the  haiU  lands  libelled ; "  the  enumera- 
tion and  description  are  confined  to  those  particular 
lands,  and  there  are  no  words  comprehensive  of  the 
general  barony.  Therefore  this  must  be  the  con- 
clusion, either  that  thej  lands  specified  included 
"  the  haill  lands  libelled,"  and  therefore  included 
the  barony — ^that  is,  tliat  the  lands  specified  were 
co-tenninoiis  and  co-extensive  with  the  barony,  an 
hypothesis  which  is  contradicted  by  the  result  of 
the  inquiry ;  or  else  the  conclusion  must  be,  that 
the  specific  enumeration  following  the  words,  "  the 
haill  lands  libelled,"  confined  the  generality  of  the 
phrase,  "the  haiU  lands  libelled,"  to  the  things 
enumerated.  I  think  it  is  plain  that  the  last  con- 
clusion is  the  correct  one.  I  think  the  words  of 
the  decreet  plainly  carry  on  the  face  of  them  sufil- 
ciont  evidence  that  the  valuation  is  confined  to  the 


lands  which  are  specified,  and  that  it  was  not  in- 
tended to  take  into  consideration  the  generality  of 
the  word  "  barony,"  or  to  include  the  other  lands 
then  uncultivated  which  might  be  included  within 
the  precincts  of  the  barony. 

Notwithstanding  therefore  the  general  rule, 
which  I  trust  will  be  adhered  to,— of  giving  in 
favour  of  long  usage  or  acquiescence  a  liberal  in- 
terpretation to  the  words  of  the  decree, — yet,  as  the 
decree  carries  on  the  face  of  it  clear  evidence  that 
none  but  certain  specific  lands  were  taken  into  ac- 
count, 1  think  it  is  impossible  to  give  to  the  decree 
a  greater  extent. 

My  Lords,  I  concur  in  the  observations  of  my 
noble  and  learned  friend,  and  think  it  unnecessary 
to  add  anything  to  what  he  has  said.  I  therefore 
concur  in  the  motion  he  has  made,  that  the  inter- 
locutor be  affirmed. 

LoBD  CoLoirsAT — My  Lords,  I  have  felt  consider- 
able anxiety  in  regard  to  the  course  that  should  be 
taken  in  this  case,  and  1  have  heard  with  very 
great  satisfaction  the  observations  which  have  now 
been  made  by  my  noble  and  learned  friend  who 
last  addressed  the  House,  as  to  the  importance  of 
supporting  such  decreets  when  they  can  fairly  and 
properly  be  supported ;  and,  in  particular,  of  sup- 
porting decreets  which  are  in  the  predicament  in 
which  this  decreet  is.  For  your  Lordships  may 
perhaps  have  observed  that  this  is  one  of  those  de- 
creets the  proceedings  in  regard  to  which  were  de- 
stroyed by  a  calamitous  fire  that  took  place,  and 
which  were  attempted  to  be  set  up  to  the  best  abi- 
lity of  the  country  at  the  time,  by  ordering  such 
extracts  as  those  decreets  as  had  been  given  out 
to  be  brought  back  into  Court,  and  to  form  a  re- 
cord of  those  decreets.  But  the  object  of  that  is, 
that  materials  which  might  otherwise  have  been 
referred  to,  in  order  clearly  to  explain  and  support 
the  decreets,  are  no  longer  accessible  and  available 
for  the  purpose.  But  if  it  appears  on  the  face  of 
the  decreets  that  there  are  good  objections  to  al- 
lowing it  to  be  decided  that  a  part  of  the  Isuids 
mentioned  in  the  decreet  had  been  valued,  still 
more  if  it  appears  absolutely  on  the  face  of  the  de- 
creet that  they  were  not  valued,  then  I  apprehend 
that  the  Court  has  no  other  course  than  to  hold 
that  these  lands  stand  unvalued ;  and  whether  the 
reasons  why  they  had  not  been  valued  were  valid 
reasons  or  not,  the  fact  remains  that  they  were  un- 
valued, and  the  Court  must  deal  with  them  accord- 
ingly. 

Now,  in  the  present  case  the  judgment  of  the 
Court  has  dealt  with  two  classes  of  lands  mentioned 
in  this  decreet.  It  has  held  that,  with  regard  to 
one  of  them,  the  decreet  shows  that  that  class  of 
lands  was  not  valued  at  all.  1  perfectly  concur  in 
that  finding  of  the  Court.  I  think  it  is  plain  upon 
the  face  of  the  decreet  that  those  paxcels  of  land 
which  are  mentioned  at  page  98  were  not  valued, 
but  excluded  from  valuation.  For  the  decreet  says, 
that  "  as  to  the  rent  of  the  said  lands  of  Barclay- 
hill,  Calsayend,  and  Maddens,  and  money-rent  of 
Badentoy,  the  said  Commissioners  find  and  declare 
that  the  rent  of  the  said  lands  is  not  liable  in  pay- 
ment of  teind-dutie,  the  samen  being  payed  upon 
the  accompt  of  moss  maiU  allenarly." 

Now  it  is  quite  true  that  they  had  no  power  to 
pronounce  any  finding  that  the  lands  were  free 
from  teind ;  but  the  meaning  of  that  finding  is, 
that  those  lands  being  in  their  opinion  free  from 
teind  they  had  not  valued  them  because  they 
were.  That  is  the  true  meaning  of  it ;  and  that 
being  so,  tliey  stand  unvalued.  .  The  reason  why 
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they  were  unvaliied  is  assigned  on  the  face  of  the 
decreet,  and  the  Court  will  judge  of  the  validity  of 
that  reason. 

But  in  regard  to  another  portion  of  the  lands 
here, — I  mean  the  lands  which  are  not  so  excepted 
from  valuation, — ^the  general  principle  arises  whe- 
ther, taking  first  the  case  of  Findone,  the  valuation 
is  to  be  made  as  comprehending  the  whole  of  the 
lands  libelled. 

Kow  it  appears  from  the  libel  that  the  action 
was  brought  for  the  purpose  of  having  the  heritors* 
lands  valued,  and  it  describes  them  in  this  way, — 
*'  that  the  teinds,  parsonage  and  vicarage,  of  the 
said  persewars,  their  lands,  baronie,  and  others  un- 
der-written, viz.,  the  MeddeQs  and  Badentoy,  with 
their  pertinents,  lying  within  the  parochial  of  Ban- 
ohory-Deveniok  and  sheriffdome  of  Kincardine, 
are  yet  unvalued."  Therefore  Calsayend,  Med- 
dens,  and  Badentoy  are  not  stated  as  part  of  the 
barony  of  Findone,  but  the  lands  and  barony  of 
Findone  are  brought  forward  to  be  valued.  Now 
what  does  that  mean  ?  It  is  not  uncommon  to  talk 
of  all  the  lands  in  a  barony,  and  the  whole  barony, 
as  the  lands  and  barony  of  so  and  so.  That  is  the 
construction  which  my  friend  the  Lord  Advocate 
endeavoured  to  put  upon  this  expression  here.  It 
might  be  or  it  might  not  be  so.  But  I  think  it  is 
clear  that  it  is  not  necessarily  so ;  because  there 
may  be  lands  of  Findone  which  are  only  part  of 
the  barony  of  Findone  And,  therefore,  "the  lands 
and  barony  of  Findone  "  are  not  necessarily  an  ex- 
pression for  one  and  the  same  thing,  as  **  the  lands 
in  the  barony  of  Findone."  I  think  it  appears 
here  that  there  were  lands  in  the  barony  of  Fin- 
done which  were  not  part  of  "  the  lands  of  Fin- 
done," because  I  think  it  is  stated  in  the  record, 
and  not  contradicted,  and  it  seems  to  be  assumed 
by  the  parties,  that  the  lands  of  Barclayhill  formed 
part  of  the  Iwurony  of  Findone,  and  they  are  not 
part  of  the  lands  of  Findone.  Therefore  it  is  clear 
that  in  regard  to  the  expresssion  in  this  case,  "  the 
lands  and  barony  of  Findone,"  they  are  not  of 
equal  extent  with  "  the  lands  of  Findone,"  because 
the  barony  of  Findone  comprehended  at  least  Bar- 
clayhill, which  was  not  part  of  the  lands  of  Fin- 
done ;  and  it  may  have  comprehended  other  things 
which  were  not  part  of  the  lands  of  Findone  as 
well  as  Barclayhill. 

Now  the  minister,  the  defender  in  the  present 
action,  says  that  there  were  a  great  many  other 
things  besides  Barclayhill  which  were  not  part  of 
the  '*  lands  of  Findone ;"  and  if  we  see  that  there 
was  land  which  was  parcel  of  the  barony  of  Fin- 
done which  did  not  form  part  of  the  lands  of  Fin- 
done, and  which  was  not  valued  here,  it  is  not  un- 
reasonable to  suppose  that  inquiry  may  show  that 
there  were  other  parcels  in  the  same  condition. 
The  minister  says  that  there  were ;  and  he  has  spe- 
cified a  number  of  such  lands  in  article  8  of  his 
condescendence. 

Now  all  that  the  Court  has  done  is  to  say  that 
this  decreet  does  not  exclude  inquiry,  and  that  in- 
quiry should  be  made.  That  is  the  whole  extent 
of  the  judgment,  and  I  think  that  is  a  reasonable 
judgment  to  pronounce.  The  Court  has  not  said 
how  far  the  onus  may  rest,  or  how  long  the  onus 
may  rest,  upon  the  pursuer  or  upon  the  defender. 
That  is  left  open  for  investigation.  It  may  shift  * 
in  the  course  of  the  inquiry ;  and  some  things  may 
be  adduced  which  will  throw  the  onus  upon  the  one 
side,  and  other  circumstances  may  be  proved  which 
may  throw  it  upon  the  other.  It  is  upon  the  bal- 
ance of  the  whole  evidence  that  the  Court  has 


eventually  to  determine  whether,  upon  the  fair 
construction  of  this  decreet,  it  did  or  did  not  oom- 
prehend  any  of  those  parcels  of  land  which  the 
minister  describes  in  article  8  of  his  condescend- 
ence. 

Then  with  regard  to  the  barony  of  Portlethen, 
the  same  general  observations  apply,  though  there 
is  not  here  the  special  difficulty  which  I  mentioned 
in  the  other  case,  of  detecting  upon  the  face  of  the 
proceedings  the  parcels  of  land  which  formed  the 
barony,  and  were  known  by  that  name.  But  the 
same  principle  applies.  I  must  say,  hoVrever,  that 
in  making  up  this  record,  I  think  it  would  have 
been  better  that  the  minister  should  have  been  re- 
quired to  condescend  upon  the  particular  lands  in 
the  barony  of  Portlethen,  which  he  says  were  not 
valued  for  teinds.  He  has  done  so  in  regard  to 
Findone,  but  he  has  not  done  so  in  regard  to  Port- 
lethen. I  should  have  liked  that  that  should  have 
been  required,  because  then  it  would  have  limited 
the  inquiry  to  those  particular  lands,  and  not  have 
left  open  a  wide  range  as  is  here  done.  However, 
that  is  still  open  to  correction.  I  think  we  cannot 
alter  the  decreet  by  reason  of  that  not  having  been 
done,  for  it  does  not  appear  to  have  been  objected 
to  by  the  other  party. 

Upon  these  grounds,  my  Lords,  I  am  of  opinion 
that  the  judgment  which  has  been  suggested  by 
your  Lordships  is  the  correct  one.  I  observe  in 
the  condescendence  and  in  the  opinions  of  the 
Court  that  this  decreet  was  based  upon  the  rental 
produced  by  the  heritors.  I  am  not  quite  sure  that 
that  was  so,  as  I  read  the  decreet,  because  the  de- 
creet of  valuation  states  that  the  minister  produced 
another  rental,  and  he  referred  that  rental  of  his  to 
the  oath  of  the  heritors,  and  the.  heritors  deponed 
upon  that  rentaL  Now,  it  was  upon  the  result  of 
that  oath  that  the  judgment  proceeded,  and  ve 
have  not  that  before  us ;  it  is  one  of  the  things 
which  has  vanished ;  and  that  is  one  reason  why 
there  is  a  difficulty  in  this  inquiry ;  but  I  do  not 
think  it  affects  the  merits  of  the  judgment  which 
has  been  pronounced,  and  therefore  I  will  not  go 
further  into  it. 

Order  appealed  from  affirmed,  and  appeal  dis- 
missed, with  costs. 

Agents  for  Appellant — ^Hill,  Reid,  &  Dnunmond, 
W.S.,  and  William  Robertson,  Westminster. 

Agents  for  Respondent — ^Tod,  Murray,  &  Jamie- 
son,  W.S.,  and  Martin  &  Leslie,  Westminster. 


COURT  OF  SESSION. 


Saturday^  May  18. 
SECOND   DIVISION. 

PETITION   SMITH  FOR  RECAL    OF    SMITH's 
SEQUESTRATION. 

Bankruptcy — Recal    of  Sequestration — Affidaxnt— 
Voucher,    Circumstances  in  which  held  that 
a  sequestration  was  properly  awarded  upon  an 
affidavit  and  relative  voucher,  ez  facto  unob- 
jectionable, and  an  accounting  for  the  purpose 
of  showing  that  the  debt  upon  which  seques- 
tration was  obtained  refused  as  incompetent 
This  is  a  petition  for  the  recal  of  the  sequestra- 
tion of  the  late  Thomas  Smith,  spirit  dealer,  Edin- 
burgh, presented  by  his  eon,  ft  pupils  with  ooncor- 
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renee  of  his  tutor  aI  litem  appointed  by  the  Court. 
Sequestration  of  the  deceased's  estate  was  obtained 
on  the  10th  of  August  1866,  on  the  petition  of 
Charles  Dick  &  Son,  brewers,  Edinburgh,  upon 
a  bill  amounting  to  £108,  lOs.,  payable  four 
months  after  date,  and  bearing  date  10th  August 
1863.  The  petitioner  stated  that  Smith,  having 
found  himself  in  embarrassed  circumstances,  called 
a  meeting  of  his  creditors,  which  was  attended 
by  the  petitioning  creditors,  and  that  they,  along 
with  the  other  creditors,  agreed  to  accept  of  a 
composition  of  4s.  in  the  pound,  and  thereby 
discharged  all  prior  claims;  and  therefore  it 
was  maintained  they  were  not  entitled  to  apply 
for  sequestration.  The  respondents,  on  the  other 
hand,  said  that  the  said  composition  had  never 
been  paid  by  Smith,  and  they  accordingly  pleaded 
their  right  to  keep  up  the  whole  debt  due  by  Smith 
to  them,  and  to  rank  for  it  in  the  sequestration. 
The  petitioner  further  stated,  that  upon  the  death 
of  his  father  in  November  1864,  the  respondents 
had  lodged  a  claim  for  £lll,  8s.  6d.  with  his 
executrix,  and  which  was  paid  to  them.  This  was 
admitted  by  the  respondents.  The  petition  for  re- 
cal  contained  the  following  additional  statement : — 

"  The  said  bill,  which  is  dated  10th  August  1868, 
is  for  the  sum  of  £108,  10s.,  and  is  payable  four 
months  after  date.  It  was  not  subscribed  by  the 
said  Thomas  Smith,  and  the  words  "Thomas 
Smith  "  written  therein  were  not  written  by  him. 
He  (Mr  Smithy  never  saw  the  said  bill,  and  never 
knew  of  its  existence.  It  was  not  delivered  by  him 
to  the  respondents,  and  they  became  possessed  of  it 
without  his  knowledge.  No  value  was  given  by 
the  respondents  for  £hat  bill. 

On  18th  February  1867  the  Lord  Ordinary  (Hubs) 
pronounced  the  following  interlocutor : — 

'*  The  Lord  Ordinary  having  heard  parties'  procu- 
rators, and  thereafter  considered  the  closed  record 
and  productions;  Before  answer,  allows  the  peti- 
tioner a  proof  of  his  averment,  that  the  bill  for 
£108,  lOs.  on  which  sequestration  proceeded,  was 
not  the  writ  of  the  deceased  Thomas  Smith,  and  to 
tiie  respondents  a  conjunct .  probation ;  Appoints 
the  proof  to  take  place  on  Thursday  the  7th  day  of 
March  next,  at  10  o'clock  a.m.,  and  grants  diligence 
against  havers  and  witnesses.    One  word  delete. 

"David  Mubs. 

**N<fte, — ^As  the  bill  and  relative  affidavit  on  which 
sequestration  was  awarded  are  ex  facie  free  from  all 
objection,  the  Lord  Ordinary  does  not,  as  at  present 
advised,  think  it  would  be  competent  to  allow  the 
petitioner  to  enter  into  a  general  accounting  with 
the  respondents,  in  order  to  show  that  they  were  not 
creditors  of  the  late  Thomas  Smith  to  the  amount 
of  the  bill  in  question,  and  that  the  sequestration 
ought  on  that  account  to  be  recalled :  But  if  the 
petitioner  can  show  that  the  bill  was  not  signed  nor 
granted  by  the  deceased,  or,  in  other  words,  is  a 
forgery,  the  Lord  Ordinary  is  disposed  to  think  that 
that  will  be  a  sufficient  ground  for  recalling  the 
sequestration.  "  D.  M." 

The  petitioner  then  abandoned  his  allegation  that 
the  bill  referred  to  in  the  petition  for  sequestration 
was  not  the  genuine  writing  of  the  bankrupt, 
whereupon  the  Lord  Ordinary  discharged  the  order 
for  proof  and  circumduced.  The  Lord  Ordinary 
theteafter  pronounced  the  following  interlocutor : — 

^^th  March  1867.— The  Lord  Ordinary  having 
resumed  consideration  of  the  Closed  Record  and 
proceedings :  Finds  that  there  is  no  sufficient  reason 


for  recalling  the  sequestration :  Therefore  refuses 
the  petition,  and  decorns  :  Finds  tbe  respondent  en- 
titled to  expenses,  of  which  appoints  an  account  to 
be  given  in,  and  remits  the  same,  when  lodged,  to 
the  auditor  to  tax  and  report. 

"  David  MtntB. 

"  Note, — The  challenge  of  the  genuineness  of  the 
bill,  founded  on  by  the  petitioning  creditor  in  proof 
of  his  debt  having  now  been  given  up,  the  case  falls 
to  be  disposed  of  on  the  footing  that  the  affidavit 
and  relative  voucher  on  which  sequestration  was 
awarded  were  ez/ad«  unobjectionable.  And  as  the 
Lord  Ordinary,  on  further  consideration,  adheres  to 
the  opinion  indicated  in  the  note  to  his  interlocutor 
of  the  18th  of  February,  as  to  the  incompetency  of 
allowing  the  petitioner  to  enter  upon  a  general  ac- 
counting as  to  transactions  between  the  petitioning 
creditor  and  the  bankrupt,  going  back  to  the  year 
1862,  with  a  view  to  the  recal  of  a  sequestration 
duly  awarded  in  terms  of  the  statute,  he  has  re- 
fused the  petition.  "  D.  M." 

The  petitioner  reclaimed. 

Maib,  for  him,  argued — ^The  petitioner  is,  de 
plano^  entitled  to  recal  of  the  sequestration  in  re- 
spect of  the  admissions  of  the  respondents  as  to  the 
composition  which  the  creditors  agreed  to  take  from 
the  bankrupt,  and  which  discharged  the  original 
debt  of  the  respondent,  and  also  as  to  the  payment 
to  the  respondents  of  the  debts  claimed  by  them 
from  the  executrix.  At  any  rate,  the  petitioner  is 
entitled  to  an  inquiry  into  the  circumstances  set 
forth  in  the  record,  in  order  to  have  it  ascertained 
whether  the  composition  was  paid,  and  whether 
any  debt  was  due  to  the  respondents.  Milne  ▼. 
MUne,  June  18,  1860,  11  D.,  1007. 

GiFFOBD  and  Maokiktobh,  for  respondents,  were 
not  called  upon. 

The  Court  agreed  with  the  Lord  Ordinary  in 
holding  that  the  procedure  was  regular,  and  that 
the  sequestration  was  properly  awarded  upon  an 
affidavit  and  relative  Toucher,  which  was  ex  facie 
unobjectionable.  They  further  concurred  in  hold- 
ing that  it  was  incompetent  to  allow  tbe  petitioner 
an  accounting  with  the  petitioning  creditors ;  and 
even  if  that  were  competent,  there  was  nothing  to 
induce  the  Court  to  follow  that  course,  because 
there  was  nothing  suspicious  in  the  statement  of 
the  petitioning  creditors,  and  much  that  was  im- 
probable in  the  statement  of  the  petitioner  for 
recal. 

Agent  for  Petitioner— W.  Officer,  S.S.C. 

Agent  for  Bespondents— George  Cotton,  S.S.C. 


Tiiesday,  May  21. 


SECOND  DIVISION. 

WYLIE  AND  HILL  V,   BELCH. 

Sutpeneion — Lease — MiwraU — Working  to  Profit — 
Report.  Circumstances  in  which  held,  under 
a  lease  which  provided  that  the  minerals  let 
might  be  given  up  upon  the  report  of  an  en- 
gineer, named  in  the»  lease,  that  they  had  be- 
come unworkable  to  profit,  that  the  report, 
which  has  a  condition  of  taking  benefit  under 
the  lease,  had  not  been  set  up,  and  suspension 
of  a  charge  for  rent  due  under  the  lease  ac- 
cordingly refused. 
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The  ironstone  and  coal  in  the  lands  of  Tenchar- 
hill,  near  Govan,  were  let  by  Mr  Belch,  the  pro- 
prietor, to  the  suspenders,  who  were  coalmasters  in 
Glasgow.  The  lease  contained  a  provision  that 
upon  its  being  shown  to  the  satisfaction  of  George 
Simpson,  Esq.,  mining  engineer,  that  the  minereds 
were  not  workable  to  profit,  the  tenants  should  be 
free  as  from  the  date  of  Mr  Simpson's  final  award. 
Mr  Belch  having  charged  for  the  rent  of  the  coal 
due  at  Martinmas  1861  and  Whitsunday  1862,  this 
suspension  was  brought  by  Wylie  k  Hill.  They 
contended  originally  that  the  coal  had  been  found 
by  Mr  Simpson  to  be  unworkable  to  profit  in  terms 
of  an  award  dated  27th  December  1860.  The  re- 
spondent, Mr  Belch,  on  the  other  hand,  maintained 
— (1)  that  the  whole  minerals  must  be  unworkable 
before  the  tenants  could  seek  relief,  and  that  the 
tenants  could  not  give  up  the  coal  alone ;  and  (2) 
that  the  award  of  27th  December  1860  did  not  find 
the  coal  unworkable  to  profit. 

The  Lord  Ordinary  (Maokskzr),  on  8th  January 
1864,  remitted  to  Mr  Simpson  to  report  whether 
the  coal  and  ironstone  were  together  unworkable ; 
and  both  were  reported  unworkable  at  the  date  of 
the  remit.  Lobd  Mubb,  his  successor  in  the  case, 
remitted  again  -to  Mr  Simpson  for  a  report  as  to 
when  the  coal  alone  became  unworkable ;  and  he 
reported,  in  May  1866,  that  he  had  evidence  of  its 
having  become  unworkable  by  itself  in  December 
1860.  Both  remits  were  before  answer,  and  his 
Lordship  ultimately  decided  in  favour  of  the  land- 
lord, on  the  ground  that  the  coal  could  not  be 
given  up  alone. 

The  tenants  (suspenders)  reclaimed  against  this 
interlocutor,  and  maintained  that  they  could  give 
up  the  cofd  alone.  It  was  answered  that  they  were 
not  within  the  clause  in  the  lease  in  respect  of  their 
not  having  obtained  a  final  award  in  their  favour 
upon  the  coal  prior  in  date  to  Martinmas  1861. 
The  tenants  thereupon  undertook  to  prove  that 
when  they  applied  to  Mr  Simpson  in  December 
1860  they  laid  before  him  all  the  information  upon 
which  he  proceeded  in  finding  the  coal  alone  un- 
workable under  Lord  Mure's  remit.  This  informa- 
tion consisted  mainly  in  two  bores  made  in  1868, 
which  Mr  Simpson  stated  he  had  never  seen  till 
they  were  produced  before  him  under  the  remit  in 
1864.  The  Court,  before  answer,  allowed  the  sus- 
penders a  proof  of  their  averment  upon  making 
payment  of  the  expenses  incurred  by  tiieir  neglect 
to  state  it  in  time ;  and  the  case  now  came  before 
their  Lordships  upon  the  proof. 

Scott  and  Gipfobd  (with  them  Brand)  were 
heard  for  the  suspenders  on  the  import  of  the 
proof. 

A.  B.  Clark  and  B.  V.  Cakpbzll,  in  answer. 
At  advising, 

The  Lord  Justice-Clkrk — The  ground  of  sus- 
pension is  that,  according  to  the  provisions  of  the 
lease,  the  lease,  in  so  far  as  the  coal  rent  is  con- 
cerned, ceased  to  be  obligatory  when  it  should  be 
found  that  these  minends,  the  gas-coal  and  free- 
coal,  were  not  workable  to  profit;  and  that  this 
must  be  held  to  have  been  found  as  at  December 
1860. 

The  case  is  not  that  of  exhaustion,  but  of  diffi- 
cult and  costly  working,  and  the  case  must  be  de- 
termined by  the  terms  oS.  the  condition  in  the  lease 
as  to  which  parties  have  deliberately  expressed 
their  matured  view,  as  it  appears  to  me  the  com- 
mon law  has  nothing  to  do  in  the  question. 

The  terms  of  the  condition  in  the  lease  are 
these  [reads]. 


The  condition,  precedent  of  any  determination  of 
the  case,  is  that  it  shall  be  proved  to  the  satisfius- 
tion  of  the  referee  that  the  minerals  are  not  work- 
able to  profit ;  and  the  period  at  which  the  lease  is 
to  terminate  is  not  the  time  at  which  it  shall  have 
been  found  that  the  minerals  were  no  longer  work- 
able to  profit,  but  the  time  of  final  determination 
of  the  question  from  the  date  of  the  final  award  of 
the  referee.  It  contemplates,  on  failure  of  Simp- 
son, an  arbitration  to  two  parties  who  may  d^- 
fer,  and  a  settlement  by  an  oversman.  Even  in 
that  case  of  necessarily  protracted  discussion,  the 
rent  is  made  to  run  not  only  up  to  the  date  of  that 
of  the  judgment  of  that  one  of  the  two  arbiters, 
whose  judgment  is  ultimately  found  right  by  the 
oversman,  but  at  the  date  of  the  oversman 's  judg- 
ment itself. 

A  question  of  difficulty  arises  upon  the  meaning 
of  the  words  "  minerals  in  the  lands  hereby  let,'* 
which  might  in  one  aspect  of  the  case  be  import- 
ant. It  has  been  found  by  the  Lord  Ordinary  that 
the  two  minerals  let — ^the  ironstone  and  the  coal — 
together  must  cease  to  be  workable  to  profit  before 
the  obligation  of  payment  for  either  can  b«  held  to 
cease.  I  hesitate  to  adopt  that  construction,  which, 
if  sound,  would  lead  to  an  easy  solution  of  the 
question  raised,  because  there  is  no  allegation  as  to 
the  ironstone  being  exhausted.  The  coals  are  lot 
with  a  rent  or  reddendo  specially  applicable  to 
themselves,  and  the  very  charge  under  suspension 
is  for  the  half-year*s  rent  of  the  gas-coal  and  free- 
coal.  It  is  difficult  to  understand  why,  if  no  coal 
is  raised,  and  only  a  small  profit  made  by  the  iron- 
stone, the  payment  for  coal  should  continue  when 
the  coal  may  be  actually  exhausted.  A  reading 
which  would  terminate  the  coal  lease  on  the  ascer- 
tainment of  the  exhaustion  or  unworkability  to 
profit  of  the  coal,  or  the  ironstone  lease  on  its  be- 
ing in  the  sea,  seems  to  recommend  itself  more  to 
the  presumed  minds  of  parties  entering  into  snch  a 
transaction;  and,  although  difficult  to  reconcile 
with  the  particular  expressions  of  the  condition, 
may  not  be  inadmissible.  I  do  not  desire  to  decide 
that  question.  It  happens,  in  the  view  which  I 
take  of  the  case,  to  be  unnecessary  to  do  so.  I 
shall  consider  the  case  on  the  footing  that  the  lease 
of  the  coal  may  be  separately  dealt  with. 

The  point  upon  which  the  decision  of  the  case 
seems  to  me.  to  turn  is  as  to  the  period  at  which  the 
coal  lease,  assuming  that  it  is  substantially  a  case 
of  two  leases  in  the  same  contract,  must  be  held 
to  terminate.  The  question  which  we  have  to  de- 
cide, and  the  only  question,  is,  whether  it  had  ac- 
tually terminated  at  or  before  Martinmas  1861,  or 
at  or  before  Whitsunday  1862  ?  If  the  lease  was 
then  at  an  end  in  reference  to  the  coal,  the  judg- 
ment must  be  for  the  suspender.  If  otherwise,  the 
letters  must  be  found  orderly  proceeded. 

The  question,  if  put  under  terms  of  the  condi- 
tion, is  this : — Had  it  then  been  proved,  to  the 
satisfaction  of  the  referee,  that  the  gas-coal  and 
free-coal  had  become  unworkable  to  profit  before 
Whitsunday  1861,  or  Martinmas  1861,  or  Whit- 
sunday 1862?  Had  the  referee  expressed  that 
opinion  in  his  final  award  ? 

Literally,  the  condition  of  a  final  award  being 
proved  had  certainly  not  been  complied  with.  We 
have  no  final  award  until  the  middle  of  November 
1866.  We  have  no  award  at  all  favourable  to  the 
suspenders  of  any  earlier  date.  We  have  an  ex- 
amination of  the  actual  workings  of  the  coal  niine 
in  operation  so  early  as  December  1860.  Bat  he 
found,  rightly  or  wrongly,  but  he  certainly  did  find 
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that  he  was  not  in  a  condition  to  come  to  any  con- 
clusion in  reference  to  the  unwrought  portion  of  the 
field,  and  he  mentioned  a  fact  inducing  him  to  come 
to  that  conclnsion.  He  said  as  to  the  northern  por- 
tion of  the  field,  which  is  not  being  worked,  it  may 
be  without  those  slips  which  make  the  worked  por- 
tion 80  costly  to  work,  it  haying  been  so  found  in  re- 
ference to  the  southern  portion  formerly  developed. 
I  hold  that,  in  order  to  the  determination  of  this 
lease,  it  was  incumbent  on  the  tenant  to  have  proved 
to  the  satisfaction  of  the  referee  that  the  entire  field 
was  exhausted.  I  subscribe  to  the  doctrine  stated 
in  reference  to  such  clauses  by  Lord  Barcaple,  in 
the  case  quoted  to  us  in  debate,  that  the  tenant  must 
establish,  by  evidence  sufficient  to  satisfy  the 
arbiter,  as  a  necessary  condition  precedent  to  the 
determination  of  the  lease,  exhaustion,  or  unwork- 
ability  to  profit — ^that  he  must  make  out  the  case  to 
the  referee's  satisfaction. .  In  this  case  it  is,  in  event 
of  its  being  proved,  that  is  proved  by  the  tenant  to 
th^  satisfaction  of  Qeorge  Simpson.  Any  failure  of 
the  arbiter  to  intimate  that  he  desired  evidence, 
which,  if  he  got,  would  satisfy  him,  is  not  relevant 
BB  a  ratio  upon  which  it  shall  be  held  against  the 
landlord  that  the  fact  as  to  which  the  evidence  was 
awanting  must  be  held,  as  proved. 

Prima  fadt  the  case  seems  clear  enough,  but  the 
Buspendeis  say  that  the  arbiter  had  evidence  before 
him  in  1860,  not  only  sufficient  to  have  satisfied 
him,  but  the  very  evidence  upon  which  he  came  to 
his  ultimate  determination  neither  more  nor  less ; 
that  the  referee  has  made  in  a  certain  explanatory 
note  mis-stetements  and  feJsehoods,  which  being 
established  by  them,  put  them  in  a  position  to  in- 
voke the  equitable  interposition  of  the  Court  in  con- 
stroing  the  terms  of  the  condition.  They  raised 
issues  impugning  the  conduct  of  the  arbiter,  and 
plead,  as  I  understand  the  plea,  that  if  the 
arbiter  did  not  decide  in  their  favour  he  should, 
according  to  his  own  showing,  have  done  so. 

A  case  may  be  supposed  raising  a  question  as  to 
whether,  when  a  tenant  has  placed  before  an  arbiter 
all  the  evidence  necessary,  and  which  the  arbiter 
himself  admite  to  have  been  sufficient,  he  shall  suffer 
from  the  mere  neglect  or  perverseness  of  an  arbiter. 
Whether  such  a  hardship  as  is  pictured  in  that  case 
would  warrant  the  Court  to  temper  the  strict  law  of 
the  contract  with  equity,  so  as  to  place  the  tenant  in 
the  poeition  in  which  the  arbiter  shall  have  ad- 
mitted that  he  ought  to  have  stood,  is  a  question 
which,  in  my  view,  it  is  not  necessary  to  determine. 
I  am  of  opinion  that  the  case  of  the  tenants  here 
established  no  such  case. 

The  case  is,  that  Mr  Simpson  knew  of  two  coal 
bores  on  the  northern  portion  of  the  field  at  a  time 
when,  as  the  suspenders  affirm,  he  says,  in  explana- 
tion of  his  final  award,  that  if  these  two  coal  bores 
had  been  laid  before  him,  he  would  have  been  in  a 
condition  to  report  as  he  has  now  done. 

Mr  Simpson,  in  his  examination,  denies  that  he 
would  have  been  satisfied  if  these  two  bores  had  been 
before  him;  he  denies  that  his  explanation  had 
been  rightly  construed,  and  he  says  that  had  the 
materials  upon  which  his  judgment  was  formed 
upon  these  two  bores,  and  two  others  made  in  1868 
by  Messrs  Bunlop  &  Co.,  who  were  proving  the  field 
with  a  view  to  a  surrender  of  the  lease  of  ironstone, 
been  before  him,  he  would  then  have  come  to  a 
conclusion. 

It  is  certain  that,  in  the  passage  of  the  note 
founded  on,  four  bores  are  referred  to.  The  ex- 
pression is  not  very  accurate,  but  I  entirely  believe 
Mr  Simpson  when,  in  explanation,  he  says  that  he 


referred  to  all ;  especially  when  I  consider  what  he 
says  as  to  the  two  bores  being  insufficient  to  test 
the  field,  and  look  to  the  plan  of  the  field.  The 
two  bores  were  close  together — 88  yards  distant  only 
it  is  said  by  Mr  Anderson,  who  paced  the  distence 
— on  the  same  line,  and  both  in  the  part  of  the 
field  south  of  the  road.  The  two  bores  at  the  comer 
of  the  northern  portion  of  the  field  seem  to  me  to 
be  necessary  to  enable  any  person  to  predicate  any 
thing  as  to  the  field.  That  Mr  Simpson  speaks 
truly  as  to  the  insufficiency  of  the  two  bores,  or 
rather  one,  in  addition  to  the  disclosure  of  strata  in 
the  actual  pit,  which  superseded  the  use  of  No.  1 
bore,  is  thoroughly  confirmed  by  Mr  Robertson,  the 
civil  engineer,  who  was  examined  as  a  witness  for 
the  suspender,  for  he  says  (p.  8?) — "  I  should  say 
that  one  bore,  or  even  two  bores,  would  not  prove 
the  character  of  the  field." 

Again,  he  says  bores  were  not  laid  before  him  in 
1860. 

Now,  I  think  that  statement  is  perfectly  true.  If 
they  were,  where  are  they  ?  That  bores  may  have 
been  spoken  of  in  his  presence  is  nothing  to  the 
purpose,  or  very  little  to  the  purpose.  No  man  can 
be  expected  to  carry  all  the  details  of  boring  in  his 
mind,  and  to  give  effect  to  his  recollections  of 
them.  Nothing  short  of  actual  production  of  such 
bores,  with  a  verification  of  them,  which  in  this 
case  could  not  be  given  or  attempted  without  in- 
volving one  of  the  parties  in  just  disgrace  for  a 
gross  and  unpardonable  fraud. 

The  referee  issued  his  award,  and  any  one  with 
anv  sense  could  see  that  he  spoke  of  the  northern 
field  as  untried.  If  bores  had  been  exhibited,  why 
omit  them  ?  The  suspenders  write  to  him  to  get  an 
explanation,  but  they  make  no  reference  whatever 
to  these  bores,  which,  if  there  be  truth  in  their 
present  case,  must  have  been  given  if  the  bores  had 
been  brought  forward. 

It  is  not  necessary  to  enter  into  any  detailed 
examination  of  the  evidence ;  but  I  am  satisfied 
that  the  true  period  of  the  first  production  or  re- 
ference to  these  bores  was  in  1864.  If  Morrison, 
referring  to  his  notes,  and  stating  from  them  what 
actually  took  place,  is  to  be  credited — and  show  me 
reason  why  he  should  not-«there  is  an  end  to  the 
question.  It  is  confirmed  by  the  passages  in  the 
pleadings  of  Mr  Clark,  by  the  evidence  of  Mr 
Belsh,  by  the  evidence  of  Mr  Taylor,  and  by  the 
absence  of  Clark.  I  am  of  opinion  that  the  sus- 
penders have  failed  to  establish  their  case,  and  that 
they  have  not  proved  the  existence  of  any  good 
ground  for  having  it  found  that  the  coal  lease  must 
be  held  terminated  in  1860.  They  did  not  satisfy 
the  referee,  nor,  in  my  opinion,  did  they  supply 
him  with  such  evidence  as  would  have  justified 
any  finding  different  from  that  to  which  he  then 
arrived.  It  may  be  a  hardship  that  rent  should  be 
paid  for  an  unworked  coal-field,  but  the  parties  by 
their  own  act  have  created  it.  We,  as  a  Court, 
must  decide  the  case  upon  a  sound  construction  of 
the  agreement,  and  upon  that  construction  there 
can  be  no  doubt,  in  my  view,  that  the  lease  con- 
tinued to  subsist  during  the  currency  of  the  two 
half-yean  for  which  the  charge  has  been  given. 
The  other  judges  concurred. 
The  note  of  suspension  was  accordingly  refused. 
Agent  for  Suspenders — John  Walls,  S.S.C. 
Agents  for  Respondent — Maitland  &  Lyon,  W.S. 


Digitized  by 


Google 


32 


The  Scottish  Law  Reporter, 


[May 


Friday^  May  24. 
FIBST   DIVISION. 

NOTE  CATHERINE  M'EWAN  FOR  POORS' 
BOLL. 

Pwyr— Poors'  Roll,  A  pursuer  of  an  action  of  filia- 
tion and  aliment,  holding  judgments  of  Sheriff- 
Substitute  and  Sheriff  in  her  favour,  found 
entitled,  as  respondent  in  an  advocation,  to 
the  benefit  of  the  Poors'  Roll. 

This  was  an  application  for  the  benefit  of  the 
Poors*  Roll.  The  applicant  had  been  pursuer  of  an 
action  of  filiation*  and  aliment,  which  the  sheriff- 
substitute  and  also  the  sheriff  had  decided  in  her 
favour.  In  the  Sheriff-court  the  applicant  had 
been  admitted  to  the  benefit  of  the  Poors*  Roll. 
The  defender  advocated,  and  the  pursuer  now  de- 
sired admission  to  the  Poors*  Roll  in  order  to  enable 
her  to  defend  the  judgments  in  her  favour  which 
she  had  obtained. 

Rhxkd,  for  the  advocator,  objected  to  the  appli- 
cation. The  applicant  was  earning  nothing  when 
on  the  Poors'  Roll  in  the  Sheriff-court,  but  she  had 
since  then  got  a  situation  as  a  domestic  servant,  in 
which  she  was  earning  £16  a  year. 

Melville  was  heard  for  the  applicant.  He  ad- 
mitted that  she  was  now  gaming  £16  a  year. 

The  Court  repelled  the  objection,  and  remitted 
the  application  to  the  reporters.  It  was  observed 
that  the  right  of  a  party  to  get  on  the  Poors*  Roll 
did  not  depend  on  tiie  position  which  he  or  she  oc^ 
cupied  in  society,  and  it  would  never  do  to  admit 
every  servant  girl  who  happened  to  become  the 
mother  of  an  illegitimate  child.  But  this  case  was 
a  very  special  one.  The  child  was  bom  in  Decem- 
ber 1865,  and  had  been  since  that  time  supported 
entirely  by  its  mother  because  the  paternity  was 
denied.  But  the  sheriff-substitute  as  well  as  the 
sheriff  had  found  the  paternity  proved;  and,  if  they 
were  right,  the  child  should  have  been  alimented 
to  the  extent  of  one-half  by  the  defender.  Besides, 
even  If  the  applicant  ultimately  succeeds,  all  she 
can  recover  is  a  sum  to  defray  one-half  of  the  ali- 
ment, the  other  half  being  payable  by  herself. 
Farther,  the  applicant  was  on  the  Poors*  Roll  in 
the  Sheriff-court,  and  it  was  not  to  be  assumed 
that  she  was  improperly  placed  upon  it ;  and  the 
result  of  now  refusing  her  application  was  to  pre- 
vent her  defending  the  judgments  which  she  had 
been  enabled  to  obtain. 

Agent  for  Applicant — J.  P.  Coldstream,  W.S. 

Agents  for  Objector — B.  Crauford  and  J.  T. 
Guthrie,  S.S.C. 


Friday,  May  24. 

SCOTTS  V.  DRUMMOND  ft  HERRIOT. 
{Ante,  p.  14.) 
Jury  Trial — Right  of  Way — Motion  to  tgaply  Ver- 
dict— Conclueion  of  Removal  of  Obetruetion—Jn' 
terdict — Expenses,     Defender  in  declarator  of 
right  of  way  assoilzied  from  conclusions  of  re- 
moval of  obetructions,  and  interdict  against 
obstructing.    Pursuer  found  entitled  to  modi- 
fled  expanses. 
The  summons  in  this  action  had  concluded  for 
declarator — (1)  That  the  road  from  the  town  of 
Coldingham  on  the  south,  to  the  pubUc  sea-shore 


at  Petticur-Wick  or  Pettico-Wick  on  the  north," 
as  particularly  described  (being  the  road  in  the 
first  issue),  was  a  public  road ;  (2)  That  the  road 
from  the  village  of  Coldingham  shore  to  St  Abb's 
Head  and  Pettico-Wick  (being  the  road  in  the 
second  issue)  was  a  public  road  for  foot-paasengeis ; 
(3)  That  the  road  from  Coldingham  shore  to  Bum- 
mouth  Harbour  and  Pettico-Wick  (being  the  road 
in  the  third  issue)  was  a  public  road  for  foot-pss- 
sengers ;  or  otherwise  for  declarator  that  the  pur- 
suers and  the  public  had  a  right  of  way  along  the 
road  first  described,  and  also  a  right  of  way  for 
foot-passengers  along'  the  rocuiB  second  and  third 
described:  And  farther,  it  ought  and  should  be 
found  and  declared,  by  decree  foresaid,  that  the 
pursuers  and  all  others  are  entitled,  in  all  time 
coming,  to  the  free  and  uninterrupted  use,  posses- 
sion, and  enjoyment  of  the  said  road  first  above  de- 
scribed as  a  public  road  for  foot  passengers,  horses, 
and  carriages,  or  for  one  or  other  of  these  purposes, 
and  to  the  free  and  uninterrupted  possession  of  the 
said  roads  second  and  third  above  described  as  pub- 
lic roads  for  foot  passengers,  or  at  least  to  the  fore- 
said right  of  way  along  the  said  three  roads  or 
lines  of  road  respectively,  and  of  all  the  rights  and 
privileges  therewith  connected  :  And  farther,  the 
said  d^enders  ought  and  should  be  decerned  and 
ordained,  by  decree  foresaid,  to  remove  all  walls, 
gates,  palings,  and  other  obstructions  tending  to 
interfere  with  or  to  prevent  the  free  and  lawful 
use,  possession,  and  enjoyment  of  the  said  several 
public  roads,  or  any  of  them,  or  right  of  way  fore- 
said, or  any  of  the  rights  and  privileges  therewith 
connected ;  or  at  least  so  to  place  the  gates  along 
said  public  road  and  footpaths,  or  any  of  them,  in 
such  a  manner  as  to  leave  to  the  pursuers  and  the 
public  the  free  and  uninterrupted  use,  possession, 
and  enjoyment  of  said  roads :  And  farther,  the  de- 
fenders, and  all  others  acting  in  their  names  or  by 
their  authority,  ought  and  should  be  decerned  and 
ordained,  by  decree  aforesaid,  to  desist  and  cease, 
and  ought  and  should  be  interdicted  and  prohibited, 
from  troubling,  molesting,  or  obstructing  the  pur- 
suers and  all  others  in  the  peaceable  use,  possession, 
and  enjoyment  of  the  foresaid  public  road  or  rights 
of  way. 

AsHBB,  for  the  pursuers,  now  moved  the  Court  to 
apply  the  verdict,  and  find  the  pursuers  entitled  to 
expenses. 

DuNCAH,  for  the  defenders,  objected  to  the  motion, 
so  far  as  it  embraced  a  decemiture  against  the  de- 
fenders to  remove  gates  and  fences  in  the  line  of 
roads  declared  to  be  public  by  the  verdict  of  the 
jury.  These  gates  and  fences  had  existed  all  along 
throughout  the  period  during  ii?hich  the  right  of 
way  had  been  acquired.  He  also  moved  the  Court 
to  apply  the  verdict  in  the  defenders*  favour  under 
the  second  issue,  assoilzing  them  from  the  conclu- 
sions of  the  action  applicable  to  the  road  contained 
in  that  issue ;  and  asked  the  expenses  applicable  to 
that  branch  of  the  case. 

GiFFOBD,  for  the  pursuers,  contended  that  no 
separate  expense  had  been  incurred  applicable  to 
the  second  issue,  the  road  in  which  was  spoken  to 
by  the  witnesses  called  to  speak  to  the  road  in  the 
first  issue.  Besides,  the  pursuers  had  in  the  mfti^ 
gained  their  case,  which  was  to  vindicate  a  rigbt 
of  way  to  Pettico-Wick  as  a  public  place.  Kx- 
penses  might  be  modified. 

LoBo  PiUBSXDBNT — It  is  nocessary  in  this  case  to 
see  what  we  are  to  do  with  all  these  conduaion^ 
It  appdars  to  me  that  all  the  pursuers  are  entitled 
to  is  decree  of  declarator  under  the  first  declaratory 
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conclusion  of  the  summons  as  to  the  first  and  third 
branches  thereof.  As  regards  the  other  conclu- 
sions— the  conclusions  for  removal  and  interdict — 
there  is  no  foundation  for  them  whatever. 

The  condescendence  sets  out  that  there  are  three 
roads,  with  reference  to  each  of  which  it  is  dis- 
tinctly averred,  in  the  5th,  6th,  and  9th  articles,  that 
from  time  immemorial,  or  at  least  for  forty  years 
and  upwards  prior  to  the  date  of  instituting  this 
action,  such  public  right  of  way  has  existed.  It 
is  therefore  the  fact,  according  to  the  pursuers 
themselves,  that  there  has  been  no  obstruction  to 
these  roads  prior  to  this  action.  And,  to  make 
this  still  clearer,  the  reason  for  this  action  is  also 
stated.  In  the  18th  article  it  is  said  that  the  de- 
fenders have  recently  attempted  to  interfere  with 
the  pursuers  and  others  of  the  public  in  the  use 
and  enjoyment  of  said  roads,  whereby  the  present 
action  has  become  necessary.  Now,  this  interfer- 
ence has  been  explained  to  be  a  suspension  and 
interdict  in  the  Bill  Chamber.  But  that  is  not  an 
obstruction  removeable  by  any  conclusion  of  the 
summons.  There  is  therefore  no  foundation  for 
the  conclusion  for  removal  of  obstructions.  Nor  is 
there  any  more  foundation  for  the  conclosion  for 
interdict ;  for  interdict,  whether  in  the  form  of  a 
summons  or  of  a  suspension  and  interdict,  is  only 
competent  in  the  case  of  active  or  threatened  in- 
terference with  rights.  While  therefore  the  pur- 
suers obtain  decree  under  their  first  conclusion,  as 
regards  the  first  and  third  heads,  the  defenders 
should  be  assoilzied  as  to  the  second  head ;  and 
quoad  uUra  the  action  should  be  dismissed. 

As  to  expenses,  the  pursuers  have  substantially 
gained  their  case.  They  have  got  a  cart-road  to 
Pettico-Wick,  and  also  a  footpath.  They  have 
lost  on  the  second  issue;  and  if  they  had  subjected 
the  defende)v  to  any  distinct  expenses  applicable 
to  their  defences  under  that  branch  of  the  case, 
which  could  have  been  the  subject  of  a  distinct  ac- 
count, the  defenders  might  have  succeeded  in  their 
contention ;  but  there  is  plainly  nothing  of  that 
kind  here.  The  justice  of  the  case  requires  that 
the  pursuers  should  get  their  expenses,  subject  to 
modification. 

The  other  judges  concurred. 

Agent  for  Pursuers— T.  White,  S.S.O. 

Agents  for  Defenders — Jardine,  Stodart,  &  Era- 
ser, W.S.      . 


Fridaijj  May  24. 

TATLOB  &  CO  V.  MACFARLANE  &  00. 
{AnUf  vol.  iii,  p.  161.) 
Jury  Trial — Bill  of  JExeeptions — Record — Istue — 
Construction.    1.  Refusal  by  presiding  Judge 
to  allow  pursuers  to  put  in  (1)  articles  of  con- 
descendence, and  (2^  whole  record,  at  trial, 
sustained.    Observations  on  the  legitimate  use 
of  the  record  at  trial.    2.  Exception  by  de- 
fenders to  refusal  of  Judge  to  construe  a  term 
•  in  the  issue,  disallowed. 

The  pursuers  in  this  action  were  William  Tay- 
lor ft  Co.,  merchants,  Leith,  and  the  defenders 
were  M.  Macfarlane  ft  Co.,   distillers,  Glasgow. 
The  case  was  tried  in  January  last  on  the  follow- 
ing issue : — 
*'  Whether  in  or  about  September  1862  the  de- 
fenders, on  the  order  of  the  pursuers,  agreed 
to  supply   to  them   a   quantity   of  whisky, 


coloured  with  burnt  sugar  or  other  innocent 
material,  similar  to  a  sample  of  Mackenzie  ft 
Co.'s  whisky  then  shown  to  the  defenders? 
Whether  the  defenders  delivered  to  the  pur- 
suers a  quantity  of  coloured  whisky,  amount- 
ing to  20,664  proof  gallons  or  thereby,  for  which 
the  pursuers  duly  paid  the  stipulated  price? 
And  whether  the  coloured  whisky  so  delivered 
by  the  defenders  to  the  pursuers  was  discon- 
form  to  the  said  order,  inasmuch  as  it  was  col- 
oured with  some  colouring  matter  not  being 
burnt  sugar,  or  other  innocent  material  similar 
to  said  sample,  to  the  loss,  injury,  and  damage 
of  the  pursuers?" 
Damages  were  laid  at  £6000. 
The  pursuers'  statements  were  to  the  effect  that 
they  ordered  from  the  defenders  a  quantity  of 
spirits,  coloured  according  to  a  sample  which  had 
been  coloured  by  Messrs  Mackenzie  ft  Co.,  with 
burnt  sugar ;  that  the  whisky  supplied  by  the  de- 
fenders on  this  order  was  sent  to  the  West  Coast 
of  Africa,  but  was  then  found  to  be  so  bad  that  the 
natives,  after  trial  of  it,  refused  to  purchase.    The 
pursuers  afterwards  found  that  the  whisky  had  been 
coloured  with  logwood,  which  was  noxious  and  in- 
jurious.   Experiments  suggested  by  the  defenders 
were  made  to  purify  the  whisky,  but  without  suc- 
cess, and  the  pursuers  now  sought  damages  for  loss 
of  trade  and  otherwise. 

The  defenders  denied  that  burnt  sugar  was  the 
usual  or  only  substance  used  for  colouring  whisky, 
and  maintained  that  the  whisky  sent  by  them  was 
conform  to  sample.  They  denied  that  the  prepa- 
ration of  logwood  used  by  them  was  deleterious. 
They  contended  that  the  pursuers  were  barred 
from  claiming  damages  by  their  failure  to  return 
the  whisky. 

At  the  trial,  various  exceptions  were  taken  by 
the  defenders'  counsel  to  the  ruling  of  the  pre- 
siding judge  (Kinloch).  The  first  two  exceptions 
related  to  certain  questions  put  to  witnesses  in 
tlie  course  of  examination.  These  exceptions, 
however,  were  not  insisted  on.  (8)  The  defenders 
also  proposed  to  put  in  the  ninth  article  of  the  con- 
descendence to  prove  what  the  pursuers  stated 
therein  as  to  the  character  of  the  substance  of  which 
they  now  complained  as  not  being  innocent.  The 
pursuers  objected  to  the  admissibility  of  this  evi- 
dence, and  the  objection  was  sustained  by  the  judge. 
(4)  The  defenders  then  proposed  to  put  in  the 
whole  record,  for  the  purpose  of  its  being  used  in 
construing  the  words  "innocent  material "  occurring 
in  the  issue.  This  was  also  objected  to  by  the 
pursuers,  and  the  objection  sustained  by  the  judge. 
To  these  two  rulings  the  defenders  excepted.  (6) 
Counsel  for  the  defenders  also  excepted  to  the 
charge,  in  so  far  as  the  judge  had  directed  the  jury 
that  the  term  "  innocent "  in  the  issue  was  not  a 
legal  term  requiring  construction  from  the  judge, 
and  that  it  was  for  the  jury  to  say,  upon  the  evi- 
dence, whether  the  thing  was  innocent  or  not,  in 
the  fair  and  reasonable  sense  of  the  word,  as  em- 
ployed in  ordinary  language.  (6)  They  also  asked 
the  judge  to  direct  the  jury  (1)  that,  in  order  to 
entire  the  pursuers  to  a  veroict,  it  was  not  suffi- 
cient for  them  to  prove  that  the  material  with 
which  the  whisky  was  coloured  was  injurious  to 
the  marketable  quality  of  the  whisky ;  {2)  that  in 
order  to  entitle  the  pursuers  to  a  verdict,  it  was 
necessary  for  them  to  prove  that  the  colouring 
matter  was  injurious  to  the  health  of  the  consumer ; 
(3)  that  the  words  in  the  issue,  "  similar  to  the 
said  sample,  "  related  to  the  colour  of  the  whisky 
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only,  and  not  to  the  colouring  material ;  (4)  that, 
if  the  jury  were  satisfied  that  the  defenders  from 
the  first  repudiated  liability,  the  pursuers  could  not 
recover  damages  on  the  ground  of  the  vessel  having 
been  detained  beyond  the  usual  period  for  obtaining 
a  return  cargo,  if  such  detention  took  place  without 
notice  to  the  defenders. 

The  Judge  declined  to  give  these  directions,  and 
the  defenders  excepted. 

The  jury  returned  a  verdict  for  the  pursuers,- 
assessing  the  damages  at  £3000. 

John  M'Laren,  for  the  defenders,  supported  tho 
bill  of  exceptions,  and  also  contended  that  there 
ought  to  be  a  new  trial,  on  the  ground  that  the 
verdict  was  contrary  to  evidence. 

GiFFOBD  and  Asheb  were  heard  for  the  pursuers 
in  reply. 

The  Lord  Pbbsidewt — In  this  case  there  was  a 
rule  granted  to  show  cause  why  the  verdict  should 
not  be  set  aside  on  the  ground  that  it  was  against 
evidence ;  but  there  was  also  a  bill  of  exceptions 
for  the  defenders  in  the  same  case,  and  we  are  now 
to  dispose  of  the  bill  of  exceptions.  The  nature  of 
the  action  is  seen  at  once  from  the  issue.  It  is  an 
action  upon  a  contract  by  which  the  pursuers  al- 
lege that  the  defenders  agreed  to  supply  them  with 
a  quantity  of  whisky,  coloured  with  burnt  sugar,  or 
some  such  material ;  and  they  further  allege  that 
there  was  a  breach  of  that  contract,  inasmuch  as 
the  whisky  that  was  furnished  was  not  coloured  in 
the  manner  that  they  expected  and  stipulated  for, 
but  was  coloured  in  such  a  way  as  to  destroy  its 
value  to  them  as  a  mercantile  commodity.  That 
seems  to  me  to  be  the  nature  of  the  pursuers'  case, 
and  that  is  undoubtedly  the  case  which  he  made  in 
evidence. 

In  the  course  of  the  trial  six  exceptions  were 
taken  ;  but  the  first  and  second  of  these  exceptions, 
which  were  taken  by  the  defenders  in  the  course 
of  leading  the  pursuers'  evidence,  were  abandoned, 
and  we  heard  nothing  of  them  at  all  in  argument. 
And  in  like  manner,  the  fourth  head  of  the  6th  ex- 
ception was  abandoned  by  the  defenders,  and  no 
argument  was  offered  to  us  in  support  of  it.  But 
there  remain  for  consideration  the  8d,  4th,  and  5th 
exceptions,  and  the  first  three  heads  of  the  6th  ex- 
ception ;  and  I  shall  endeavour  to  state  shortly  the 
opinion  which  I  have  formed  with  regard  to  each 
of  these  exceptions  separately.  The  first  exception 
arises  in  this  way : — In  the  course  of  leading  the 
defenders'  evidence,  tho  defenders*  counsel  proposed 
to  put  in  the  ninth  article  of  the  condescendence,  in 
order  to  prove  what  the  pursuers  state  therein  as 
to  the  character  of  tho  substance  of  which  they 
now  complain,  as  not  being  innocent.  Now  it  ap- 
pears to  me  that  that  exception  condemns  itself  by 
its  own  terms,  and  that  it  is  quite  impossible  to 
entertain  it.  The  condescendence  contains  the 
statement  of  facts  for  the  pursuer,  and  the  record 
generally  may  be  used  in  two  different  ways  at  a 
trial,  but  in  two  ways  only.  In  the  first  place,  it 
is  in  the  bands  of  the  Judge  ready  for  constant  re- 
ference by  him,  for  the  purpose  of  preventing  either 
party  from  endeavouring  to  make  a  case  at  the 
trial  which  they  had  not  stated  on  record.  That  is 
one  great  function  of  the  record,  as  settled  by  the 
Judicature  Act  of  6  Geo.  iv.,  cap.  120,  although 
that  has  often  been  misunderstood.  But  as  regards 
that  matter,  I  need  only  refer  to  the  observations 
of  Lord  Colonsay,  while  he  presided  in  this  Divi- 
sion, in  the  case  of  MackirUosh  v.  Smith  ^  Low^ 
2  Macph.,1261,  in  which  he  explains  this  very  fully, 
and  in  every  word  of  which  explanation  I  entirely 


concur.    But  there  is  another  purpose  undoubtedly 
for  which  parts  of  the  record  may  be  used  at  tho 
trial.     If  a  party  makes  a  statement  or  admisBion 
of  a  matter  of  fact  in  the  record,  that  statement  or 
admission  may  be  used  against  him  by  his  opponent, 
and  his  opponent  may  put  in  that  statement  or  ad- 
mission as  evidence  to  prove  the  fact  stated  or  ad- 
mitted.   That  is  another  great  object  "of  onr  re- 
cords as  provided  by  the  same  Judicature  Act  to 
which  I  have  already  referred,  the  purpose  being 
to  bring  parties  as  near  as  possible  to  one  another 
upon  matters  of  fact,  and  to  give  every  opportunity 
for  eliciting  and  giving  admissions  of  matten  of 
fact.    And  it  certainly  would  be  quite  inconsistent 
with  that  object  of  the  statute  if  a  party  were  not 
allowed  at  the  trial  of  the  cause  to  use  the  state- 
ment or  admission  which  he  has  thus  obtained 
as  evidence  of  the  fact  there  stated  or  admitted. 
Therefore,  if  the  defenders'  counsel  had  propoeed 
to  put  in  the  ninth  article  of  the  condescendence,  for 
the  purpose  of  proving  the  fact  there  stated,  that 
would  have  been  a  legitimate  use  of  that  article  of 
the  condescendence.    But  that  is  not  what  he  pro- 
poses to  do  at  all.    What  he  proposes  to  do  is,  to 
put  it  ih  for  the  purpose  of"  proving  what  the  pur- 
suers state  therein  as  to  the  matter  in  dispute. 
Now  that  is  an  illegitimate  purpofe  altogether,  for 
which  the  record  never  waa  intended,  and  I  have 
no  hesitation  therefore  in  saying  that  this  excep- 
tion ought  to  be  disallowed. 

Then  we  come  to  the  4th  exception,  which  again, 
I  think,  shows  a  very  great  misunderstanding  nf 
the  proper  purpose  for  which  a  record  can  be  used 
at  a  trial.  The  counsel  for  the  defenders  proposed  ■] 
to  put  in  the  whole  record  for  thepuipose  of  its 
being  used  in  construhig  the  words  "innocent 
material "  occurring  in  the  issue.  Now  it  natur- 
ally occurs  to  inquire,  in  the  first  place,  if  the  re- 
cord is  to  be  used  for  the  purpose  of  construing 
these  words  occurring  in  the  issue,  by  whom  it  is 
to  be  so  used  ?  It  cannot  be  put  in  for  the  pur- 
pose of  enabling  the  Court  to  use  it,  because  tho 
Court  has  it  without  its  being  put  in.  It  is  always 
in  the  hands  of  the  Court  for  every  legitimate  pur- 
pose; and  to  enable  the  Court  to  use  the  record 
nothing  of  this  kind  is  necessary.  Therefore  the  pro- 
posal to  put  in  the  whole  record,  for  the  purpose  of 
being  used,  must  mean,  of  course,  that  it  is  for  the 
purpose  of  being  used  by  the  jury.  Ajid  for  the  pur- 
pose of  being  used  by  the  jury,  how?— in  construing 
the  words  "innocent  material "  occurringinthe  issup. 
Now  this  leads  one  to  consider  the  rules  applicable 
to  the  construction  of  words  occurring  in  an  issue ; 
and  here  there,  is  a  great  distinction  between  words 
of  different  kinds.  Some  words  have  a  technical 
legal  meaning,  and  these  words  unquestionably 
must  be  explained  by  the  Court  to  the  jury  in  so 
far  as  that  is  necessary.  I  daresay,  even  some 
technical  legal  words  are  sufficiently  familiar  to  a 
jury  not  to  require  any  explanation  ;  but  if  they  do 
require  any  explanation  or  any  construction,  that 
construction  must  be  given  by  the  Court  to  the 
jury.  But  there  are  other  words,  again,  frequently 
occurring  in  issues  which  are  not  used  in  an  ordi- 
nary colloquial  sense,  and  indeed  many  of  which 
are  incapable  of  such  use.  I  mean  either  words 
that  have  a  particul^ir  meaning  impressed  upon 
them  by  the  use  and  practice  of  merchants,  or 
words  of  a  technical  meaning  in  science  or  in  art. 
And  with  regard  to  all  these — ^words  of  nlercantile 
signification,  that  is  to  say,  words  with  a  special 
meaning  impressed  upon  them  by  the  understand- 
ing or  usage  of  merchants,  or  words  of  science  and 
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art — the  lueazung  of  these  must  be  made  the  sub- 
ject of  evidence  where  necessary.  They  are  not 
for  the  construction  of  the  Court,  because  the  Court 
knows  nothing  of  itself  of  mercantile  understand- 
ing, or  of  science,  or  of  art,  and  must  trust  to  the 
evidence  of  experts  to  enable  them  to  know  what 
is  the  meaning  6f  such  terms.  And  therefore  the 
meaning  of  words  of  this  class  is  to  be  fixed  by 
evidence.  But  what  kind  of  words  are  those  that 
the  jury  are  to  construe  for  themselves  without 
either  the  aid  of  expert  witnesses  or  the  aid  of  con- 
struction from  the  Court  ?  They  are  words  of  or- 
dinary signification,  with  no  technical  meaning  of 
any  sort,  with  no  secondary  meaning  impressed 
upon  them  by  any  usage  or  understanding  of  par- 
ticular dasses  of  persons.  These  words  are  natur- 
ally and  properly  left  to  the  jury  themselves  to 
construe,  because  the  issues  which  we  send  to  juries 
ure,  as  far  as  possible,  expressed  in  ordinary  popu- 
lar language  which  the  jury  can  understand.  But 
to  propose  that  the  jury  in  discharging  their  ordi- 
nary function  of  construing  themselves  words  of 
ordinary  meaning — words  used  in  the  course  of 
every-day  conversation  and  writing — that  in  dis- 
charging that  duty  they  are  to  be  aided  by  having 
the  record  put  into  their  hands,  is  the  most  extra- 
vagant proposal  I  ever  heard  of.  What  is  the  use 
of  franung  an  issue  ?  Just  to  prevent  the  record 
from  being  sent  to  the  jury.  That  is  the  whole 
object  of  it.  It  is  to  substitute  for  the  record  that 
which  shall  be  more  dear  and  intelligible  to  the 
jury,  and  lay  before  them  more  shortly  and  more 
precisely  the  question  which  they  have  to  answer. 
Upon  these  grounds,  therefore,  I  need  hardly  say 
that  I  can  give  no  countenance  whatever  to  this 
4th  exception. 

But  then  we  come  to  consider  an  exception — the 
6th — ^which  is  taken  to  a  direction  given  by  the 
presiding  judge  to  the  juiy  in  the  course  of  his 
charge.  Lord  Einloch  directed  them  that  the 
word  innocent,  as  contained  in  the  issue,  was  not 
a  legal  term,  nor  one  on  which  it  was  necessary 
that  he  should  put  a  legal  construction,  and  that 
it  was  for  the  jury  to  say,  upon  the  evidence, 
whether  the  thing  was  innocent  or  not  in  the  fair 
and  reasonable  sense  of  the  word  as  employed  in 
ordinary  language.  Now,  in  order  to  judge  of  the 
merits  of  this  exception,  it  is  necessary  to  attend 
precisdy  to  the  terms  of  the  issue  in  which  this 
word  innocent  occurs.  It  consists,  as  such  issues 
very  often  do,  of  three  questions.  The  first  is. 
Whether,  in  September  1862,  the  defenders,  on  the 
order  of  the  pursuers,  agreed  to  supply  them  a 
qiiantity  of  whisky,  coloured  with  burnt  sugar  or 
other  innocent  material  similar  to  the  sample  of 
Biackenzie  &  Co.'s  whisky,  then  shown  to  the  de- 
fenders ?  Now  that  is  the  portion  of  the  issue  in 
which  the  word  innocent  first  occurs.  The  whisky 
ordered  was  to  be  coloured  with  burnt  sugar  or 
other  innocent  material.  The  second  question  is, 
Whether  the  defenders  delivered  a  quantity  of 
whisky  ? — and  that  part  of  the  issue  is  immaterial  to 
the  present  consideration?  The  third  part  is. 
Whether  the  coloured  whisky  so  ddivered  by  the 
defenders  to  the  pursuers  was  disconform  to  the 
said  order,  inasmuch  as  it  was  coloured  with  some 
colouring  matter,  not  being  burnt  sugar  or  other 
innocent  material  similar  to  said  sample,  to  the 
loss,  injury,  and  damage  of  the  pursuer?  Now 
here  again  the  word  innocent  occurs.  It  occurs  in 
both  the  first  and  third  parts  of  the  issue  as  an  ad- 
jective, expressing  the  quality  of  the  colouring 
material.     It  is  to  be  an  innocent  colouring  ma- 


terial. Now  the  question  comes  to  be.  in  the  first 
place,  whether  the  presiding  judge  was  wrong  in 
saying  that  that  word  was  not  a  legal  term,  nor  one 
on  which  it  was  necessary  that  he  should  put  a 
legal  construction  ?  Now  I  am  humbly  of  opinion 
that  the  word  innocent,  as  used  in  that  isaue,  is 
not  a  legal  term,  and  that  it  is  one  on  which  it 
was  not  necessary  for  him  therefore  to  put  a  legal 
construction.  So  far,  I  think,  there  can  really  be 
no  serious  question  as  to  the  propriety  and  sound- 
ness of  the  direction  which  his  Lordship  gave  to 
the  jury.  But  there  is  a  little  more  diflflculty  about 
the  second  part  of  this  direction,  for  a  reason  that 
I  shall  immediately  explain  ;  for  hia  Lordship  went 
on  to  say  that  it  was  for  the  jury  to  say,  upon  the 
evidence,  whether  the  thing  was  innocent  or  not 
in  the  fair  and  reasonable  sense  of  the  word,  as 
employed  in  ordinary  language.  Now,  if  I  could 
read  that  as  meaning  plainly  and  distinctly,  on  the 
part  of  the  Judge,  an  abdication  of  his  proper  func- 
tion in  construing  the  issue,  I  should  then  be  dis- 
posed to  come  to  the  conclusion  that  that  was  not 
a  good  direction,  or  at  least  that  there  was  a  cer- 
tain miscarriage  on  the  part  of  his  Lordship  in  not 
construing  the  issue  to  the  jury  in  so  far  as  it 
needed  construction.  But  I  think  it  would  be 
rather  an  unnecessarily  strict  view  of  the  direction 
which  we  have  hero,  to  read  it  as  having  that 
effect.  Wo  must  take  these  words  which  I  have 
just  rood  in  connection  with  those  which  precede 
them.  It  w^as  plain  that  he  had  been  asked  by  the 
defenders  to  put  a  legal  construction  upon  this 
word  ••  innocent,"  or  at  least  to  put  a  fixed  con- 
struction upon  it,  which  was  not  its  natural  or 
necessary  meaning.  And,  with  a  view  to  illustrate 
what  I  am  going  to  say,  as  regards  this  second  part 
of  his  Lordsliip's  direction,  I  think  it  necessary 
here  to  advert  to  the  first  and  second  heads  of  the 
6th  exception,  in  which  the  defenders  express  very 
clearly  and  distinctly  the  construction  which  they 
desired  his  Lordship  to  put  upon  the  word  innocent 
in  the  issue.  They  asked  him  to  tell  the  jury 
that,  in  order  to  entitle  the  pursuers  to  a  verdict 
on  their  issue,  it  is  not  sufficient  for  them  to  prove 
that  the  material  with  which  the  whisky  was 
coloured  was  injurious  to  the  marketable  quality 
of  the  whisky ;  and  second,  that  in  order  to  entitle 
the  pursuers  to  a  verdict  on  their  issue,  it  is  ne- 
cessary for  them  to  prove  that  the  material  with 
which  the  whisky  was  coloured  was  injurious  to 
the  health  of  th^  consumer.  Now,  before  I  can 
quite  dispose  of  the  portion  of  the  direction  of  Lord 
Einloch  to  which  I  have  been  adverting,  I  find  it 
necessary  to  make  up  my  mind  upon  what  is  the 
true  construction  of  this  word  innocent  as  occurring 
in  the  issue,  and  whether  it  is  the  construction 
contended  for  by  the  defenders.  Upon  that  ques- 
tion I  confess  I  have  formed  a  very  clear  opinion. 
They  say  that  innocent  means  not  injurious  to 
the  health  of  the  consumer,  and  that  it  does  not 
mean  not  injurious  to  the  marketable  value  of  the 
commodity.  Now,  in  order  to  judge  of  these  com- 
peting meanings  given  to  this  word  innocent,  I 
think  we  must  look  naturally  to  the  subject  matter 
with  reference  to  which  the  word  was  used.  What 
is  this  issue  about?  It  is  about  a  mercantile 
contract — a  contract  for  the  sale  and  delivery 
of  whisky  to  be  shipped  to  and  sold  at  the  coast 
of  Africa  to  the  negroes  there;  and,  of  course, 
the  object  of  this,  as  of  every  other  mercantile 
contract,  is  to  make  money.  The  gjeat  objoct 
is  to  buy  this  coloured  whisky  in  this  country 
at  as  low  a  rate  as  possible,  and  to  sell  it  at  as 
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high  a  rate  at  its  port  of  destination,  and  with 
as  little  obstruction  or  difScnlty  of  commanding  a 
market,  as  posedble.    Now  if  I  desired  a  man  who 
furnished  me  with  this  wliisky  to  colour  the  whisky 
with  burnt  sugar  or  some  other  Innocent  material, 
what  would   he   naturally  understand   by  that? 
Woidd  he  not  understand  that  it  was  to  be  some- 
thing that  was  innocent  in  this  sense,  that  it  should 
not  be  hurtful  to  the  commodity  which  I  was  pur- 
chasing, or  to  my  object  in  purchasing  it,  which  in 
other  words  is,  that  it  shall  not  be  hurtful  to  the 
marketable   quality  of  the   commodity, — ^that  it 
shall  not  depreciate  or  deteriorate  from  the  market- 
able value  of  the  commodity.    And  therefore  I  can 
have  no  hesitation  whatever  in  saying  that  men 
dealing  in  the  ordinary  course  of  business  with  a 
commodity  of  this  kind,  and  making  use  of  such 
language  as  we  are  now  considering,  would  have 
in  view  the  marketable  quality  of  the  commodity, 
and  the  command  of  an  easy  and  profitable  market 
more  than  anything  else.    Of  course  if  it  was  in- 
jurious to  the  health  of  the  consumer,  that  would 
make  it  also  unmarketable, — probably  more  highly 
unmarketable  than  anything  else  that  could  hap- 
peii  to  it.    But  there  are  many  other  things  that 
would  make  it  unmarketable  besides  being  in- 
jurious to  the  health  of  the  consumer,  and  we  have 
an  excellent  illustration  of  that  in  the  present 
case,  because  I  don't  think  the  pursuers*  case,  as 
made  on  the  evidence,  at  all  comes  up  to  this,  that 
it  was  injurious  to  the  health  of  the  consumer,  and 
the  jury  could  never  imagine  that  the  pursuer  had 
made  out  a  case  of  that  kind ;  but  he  proved  very 
clearly  that  this  colouring  matter  in  the  whisky 
produced  such  alarming  symptoms  in  the  consumer 
as  to  cause  very  great  terror,  and  to  deter  persons 
from  either  consuming  or  buying  the  whisky,  and 
BO  to  destroy  the  market.    Now  in  (hese  circum- 
stances I  cannot  help  thinking  that  it  is  very  clear 
that  the  proper  construction  of  the  word  innocent 
here  is,  that  the  colouring  matter  is  not  to  be  in- 
jurious to  the  marketable  quality  or  value  of  the 
whisky.    Therefore  I  am  very  clear  that  the  con- 
struction which  the  defenders  asked  the  presiding 
judge  to  put  upon  that  word  innocent,  was  not  a 
construction  which  he  was  bound,  or  would  have 
been  entitled  to  put  upon  it.    But  while  he  refused 
to  do  that,  he  said,  at  the  same  time,  that  it  was  for 
the  jury  to  say  upon  the  evidence  whether  the 
thing  was  innocent  or  not  in  the  fair  and  reason- 
able sense  of  the  word  as  employed  in  ordinary 
language.    Now  if  I  had  been  counsel  for  the  pur- 
suer, I  think  I  should  have  asked  him  to  tell  the 
jury  that  the  word  innocent  meant  that  it  was  not 
to  bo  hurtful  to  the  marketable  value  or  quality  of 
the  commodity,  and  I  think  that  probably  that 
would  have  been  a  prudent  and  a  right  course  to 
take.    Nay,  I  am  not  sure  but  that,  if  I  had  been 
the  presiding  judge,  I  would  have  taken  that  course 
whether  the  pursuers'  counsel  asked  roe  or  no.     But 
the  question  comes  to  be  whether  the  presiding 
judge  has  committed  a  miscarriage  here  by  reason 
of  not  having  said  in  so  many  words  to  the  jury, 
*•  I  not  only  refuse  to  toll  you  that  this  must  be 
injurious  to  the  health  of  the  consumer,  but  I  tell 
you  it  is  enough  if  the  marketable  value  is  de- 
stroyed."     WeU,   he    said    this,  that    the  word 
innocent  was  employed  in  its  ordinary  meaning 
in    the  issue,  and    that   they  were   to   consider 
upon    the    evidence   w^hether,    taking  that   word 
in   its    ordinary    meaning,    it    was    innocent    or 
no.     Now  I  confess  I  don't  think  the  jury  could 
be    in    any  difSculty,  because    they   heard    the 


evidence,  which  showed  very  clearly  that  this 
colouring  matter  was  very  hurtful  to  the  market- 
able value  of  the  commodity,  and  having  been  told 
that  it  was  not  necessary  that  it  should  be  injtirioTia 
to  the  health  of  the  consumer — Lord  Kinloch  hat- 
ing refused  to  tell  them  that — T  don't  think  they 
could  have  any  difficulty  themselves  in  arriving  at 
the  conclusion  that  the  word  innocent  in  its  ordi- 
nary meaning  in  such  a  case  as  this  just  meant 
what  I  have  now  said,  that  it  must  ^ot  be  a  colour- 
ing matter  injurious  to  the  marketable  value  of  the 
commodity  coloured.  And  accordingly  they  found 
a  verdict  for  the  pursuers.  If  they  had  found  a  yer- 
dict  for  the  defenders,  there  might  have  been  more 
strength  in  a  complaint  by  the  pursuers  that  the 
presiding  judge  had  failed  to  give  the  necessary 
direction  to  the  jury.  But  then  he  might  have 
been  met  again  with  this  very  strong  answer,  that 
it  was  his  duty  to  ask  for  a  direction  as  to  the  con- 
struction of  this  word.  But  as  regards  the  defenders, 
if  he  be  wrong  in  saying  that  it  was  necessary  to 
prove  that  the  colouring  matter  was  injurious  to 
the  health  of  the  consumer,  and  if  the  tne  con- 
struction was  that  it  only  required  to  be  injurions 
to  the  marketable  quality  of  the  whisky,  IhenI 
don't  see  what  the  defenders  have  to  complain  of; 
because  that  was  the  pursuers'  case,  and  upon  that 
it  cannot  be  disputed  that  the  evidence  was  all  one 
way,  and  that  the  jury,  taking  that  view  of  the 
meaning  of  the  word,  were  justified  in  the  condu- 
sion  they  arrived  at  in  finding  a  verdict  for  th^ 
pursuers. 

Now  that  disposes  of  the  whole  of  the  exceptions 
except  a  trifling  fragment.  I  mean  the  third  head 
of  the  6th  exception,  in  which  the  defenders' 
counsel  asked  the  presiding  judge  to  tell  the  jury 
that  the  words  "  similar  to  the  said  sample,  as  used 
in  the  first  issue,  relate  to  the  colour  of  the  whisky 
only,  and  do  not  relate  to  the  colouring  material." 
Now  these  words,  "similar  to  the  said  sample"  occur 
in  the  last  part  of  the  issue,  and  equivalent  words 
occur  also  in  the  first  part,  and  I  aeed  hardly  say 
that  the  words  must  be  taken  in  the  same  meaning 
in  that  part  of  the  issue  which  relates  to  the  making 
of  the  contract,  and  in  that  part  of  the  issue  which 
relates  to  the  breach  of  the  contract  Now  the 
contract  is  made  according  to  the  issue  in  this 
way, — the  whisky  is  to  be  supplied  coloured  with 
burnt  sugar  or  other  innocent  material  similar  to 
the  sample  of  Mackenzie^  whisky  then  shown  to 
the  defenders.  Now  if  the  only  meaning  of  the 
words,  similar  to  the  sample  of  Mackenzie  &  Co.'s 
whisky,  had  been  that  the  colour  of  the  one  and  the 
other  was  to  be  exactly  the  same,  it  certainly  would 
have  been  a  very  curious  contract,  because  then  1 
don't  know  very  well  what  would  have  been  meant 
by  the  words  immediately  preceding  the  word  simi- 
lar— "  coloured  with  burnt  sugar  or  other  innocent 
material;"  and  although  the  expression  of  the 
issne  may  not  be  in  every  respect  what  one  could 
have  wished  it  to  be,  I  cannot  but  think  that  the 
fair  and  reasonable  interpretation  of  these  words 
is,  that  the  similarity  to  Mackenzie  &  Co.'s  whisky 
required  by  the  contract  was  a  similarity  in  the 
mode  of  colouring  and  the  material  with  which  the 
colouring  was  to  be  made,  fully  as  much  as  in  the 
colour  produced.  And  then,  when  we  come  to  the 
last  part  of  the  issue,  which  relates  to  the  breach  of 
contract,  the  .breach  is  said  to  consist  in  this,  that 
the  whisky  was  coloured  with  some  colouring  mat- 
ter, not  being  burnt  sugar  or  other  innocent  mate- 
rial similar  to  the  said  sample.  Now  here  it  must 
be  observed,  that  the  word  similar  occurs  again. 
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exactly  in  the  same  company  as  before.  It  is  pre- 
ceded by  the  words  burnt  sugar  or  other  innocent 
material,  and  therefore  it  demands  there,  I  think, 
exactly  tiie  same  construotion  aa  it  does  in  the 
first  fttrt*  of  the  issue,  and  the  appeal  made  to  the 
sample  and  the  similarity  of  the  sample  and  tbe 
goods  furnished,  is  not  merely  in  regard  to  the 
colour  of  the  one  and  the  other  as  compared,  but  in 
the  mode  of  producing  that  colour,  and  the  material 
used  to  pnjduce  it.  And  therefore,  upon  this  last 
point  also,  I  think  the  direction  asked  by  the  de- 
fenders' counsel  was  erroneous.  That  disposes,  I 
think,  of  the  whole  of  the  exceptions  which  have 
been  taken ;  and  I  am,  therefore,  for  disallowing 
these  exceptions  entirely. 

LoBD  CuBBiKHiLL — I  havc  gouc  ovor  this  case 
yery  carefully,  and  I  have  arrived  at  the  same  con- 
clusion as  your  Lordship.  I  have  done  so  quite 
clearly  upon  all  the  points,  with  perhaps  one  ex- 
ception, on  which  I  have  felt  difficulty,  and  that  is 
with  regard  to  the  5th  exception,  for  in  my  opinion 
it  was  the  duty  of  the  Judge,  when  called  upon,  to 
explain  the  meaning  of  the  word  innocent  as  used 
in  the  issue,  so  that  the  jury  might  be  under  no 
mistake  as  to  the  question  &ey  were  answering. 
But  I  am  also  quite  satisfied  that  the  declinature 
of  his  Lordship  to  give  the  explanation  has  not  led 
to  any  bad  consequences.  I  think  the  jury  them- 
selves have  come  to  a  right  conclusion,  and  that 
the  verdict  is  a  right  verdict  upon  the  evidence ; 
and,  on  that  ground,  I  think  that  the  mistake  of  the 
Judge— as  I  hold  it  to  be— in  not  giving  the  expla- 
nation that  was  asked  of  him,  is  of  no  consequence 
in  this  case. 

Lord  Dbas  concurred  substantially  with  the  Lord  ' 
President. 

LoBD  AvDMiLLAH  thought  that  Lord  Kinloch 
would  have  been  right  if  he  had  given  a  judicial 
construction  of  the  word  "  innocent."  He  did  not 
think  there  had  been  a  miscarriage  of  justice  be- 
cause the  judge  did  not  give  that  construction,  but, 
looking  to  the  fact  that  the  word  "innocent"  was 
not  used  by  the  parties  on  record,  but  was  inserted 
by  parties  in  the  issue  with  the  sanction  of  the 
Court,  he  thought  it  would  have  been  quite  correct 
and  appropriate  if  the  judge  had  construed  the  word 
at  the  trial.  But  then  the  right  construction,  and 
the  one  which  the  Judge  ought  to  have  delivered 
waa  the  construction  contend^  for  by  the  pursuers, 
and,  that  being  so,  the  defenders,  could  not  be  al- 
lowed to  set  aside  the  verdict  because  a  direction 
adverse  to  them  was  not  given.  On  the  other 
points  of  the  case  his  Lordship  concurred  with  the 
Lord  President. 

On  the  motion  for  a  new  trial, 

Lou>  PsKsinBHT — ^There  was  a  rule  granted  upon 
the  pursuers  to  show  cause  why  the  verdict  in  this 
case  should  not  be  set  aside  as  being  against  evi- 
dence. Now,  in  disposing  of  that  ride,  I  confess  I 
don't  think  it  necessary  to  say  anjrthing  beyond 
merely  announcing  the  conclusion  at  which  I  have 
arrived  upon  a  full  consideration  of  the  evidence. 
I  am  satisfied  that  the  evidence  supports  the  ver- 
dict, and  that  the  verdict  is  perfectly  justified  by 
the  evidence,  and  therefore  I  am  for  discharging 
the  rule  which  was  previously  granted. 

The  other  judges  concurred. 

Exceptions  disallowed  and  rule  discharged. 

Agents  for  Pursuers — Henry  &  Shiress,  S.S.G. 

Agents  for  Defender»— White-MilUtr  &  Robson, 
B.8.C.  , 


Friday^  May  24. 

SECOND  DIVISION. 
m^intyre's  trustees  v.  magistrates  of 

CUPAR. 

JProperty — Running  Stream — Riparian  Prcprietort — 
Feu — Medium  filum — Burgh.    Circumstances 
in  which  held  that  a  feuar  who  had  a  running 
stream  as  a  boundary  under  his  titles,  had  a 
right  to  interdict  proceedings  at  the  instance 
of  the  Magistrates  of  a  burgh,  that  would  have 
the  effect  of  debarring  him  from  the  use  of  the 
stream.    Question,  How  far  a  proprietor  who 
has  a  running  stream  as  his  boundary  has  an 
absolute  right  of  property,  usque  ad  medium  filum 
aquaf    • 
The  question  in  this  case  was,  whether  the  Ma- 
gistrates of  Cupar-Fife  were  entitled  to  perform 
certain  operations,  in  the  way  of  arching  over  and 
otherwise,  on  the  Lady-bum,  without  the  consent, 
and  in  opposition  to  the  wish,  of  the  suspenders. 

The  suspenders,  trustees  of  the  late  Duncan 
M'lntyre,  manufacturer  in  Cupar-Fife,  are  pro- 
prietors of  some  house  property  and  garden  ground 
on  the  banks  of  the  Lady-bum.  The  subjects 
were  acquired  by  two  several  dispositions  from  the 
Magistrates  of  Cupar,  and  are  described  as  bounded 
by  the  Lady-bum  on  the  south.  Some  time  ago 
the  Magistrates  of  Cupar  proposed  to  arch  over  the 
bum  for  the  whole  portion  of  it  opposite  to  the 
property  of  the  suspenders.  The  effect  of  this 
would  be,  in  substance,  that  the  bum  would  no 
longer  be  the  south  boundary  of  the  suspenders' 
property ;  and  the  public  street  would  be  widened 
on  the  other  side  of  the  bum  so  as  to  bring  it  up 
close  to  the  suspenders'  south  wall.  In  other 
words,  the  property  would  be  bounded  on  the  south 
by  a  street  instead  of  by  the  bum.  The  suspen- 
ders objected  to  these  alterations  as  illegal  and 
unwarrantable,  and  brought  a  suspension  and  in- 
terdict against  the  Magistrates.  By  the  arching  of 
this  bum,  they  said,  the  privacy  of  their  property 
and  the  protection  it  derives  from  the  bum  would 
be  interfered  with,  the  course  of  the  bum  would 
be  altered  and  narrowed,  and  the  rights  of  the 
suspenders  to  the  water  of  the  bum  would  be  inju- 
riously affected.  There  would  be  danger  of  the 
property  being  injured  by  back-flow  of  confined 
water.  Farther,  the  solum  of  the  bum,  to  the  ex- 
tent of  one-half,  was  their  property,  and  the  con* 
templated  operations  would  narrow  the  solum  ex 
adverso  of  their  property.  The  Magistrates  con- 
tended that  they  were  entitled  to  execute  the  ope- 
rations complained  of,  on  the  grounds — (1)  that 
the  suspenders  had  no  right  to  the  bum  proposed 
to  be  arched  over;  (2)  that  the  suspenders'  pro- 
perty would  not  be  in  any  way  injured;  and  (8) 
that  the  operations  were  upon  burgh  property,  and 
necessary  for  the  health  of  the  ix^abitants  of  the 
burgh. 

After  a  proof,  the  Lord  Ordinary  (Kihlooh)  found 
that  the  suspenders  had  a  right  under  their  titles 
to  prevent  the  contemplated  operations,  and  granted 
interdict  as  craved.  His  Lordship  was  of  opinion 
that  the  suspenders  were  in  the  ordinary  position 
of  riparian  proprietors.  The  bum  was  declared  to 
be  their  south  boundary,  and  the  right  thereby 
given  was  not  affected  by  measurement  or  other- 
wise. It  was  quite  trae  that  their  title  did  not 
give  them  any  express  right  to  the  bum,  but  the 
same  was  the  case  with  almost  every  riparian  pro- 
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prietor.  The  right  in  the  stream  was  in  almost 
every  case  conferred  simply  by  the  declaration  that 
the  stream  was  the  boundary ;  and  along  with  his 
right  in  the  solum  of  the  stream,  the  riparian  pro- 
prietor had  a  common  right  in  the  water,  entitling 
him,  under  certain  limitations,  to  use  it  for  all  or- 
dinary purposes.  Here  the  suspenders  might,  if 
they  chose,  draw  water  for  domestic  purposes  from 
the  bum.  Their  southern  boundary  was  constructed 
without  a  door  on  it,  but  there  was  nothing  to  pre- 
vent such  a  door  being  opened  in  it.  The  respon- 
dents must  carry  their  argument  the  length  of 
maintaining  that  the  bum  was  so  excepted  from 
the  conveyance  as  to  deprive  the  suspenders  of  all 
right  whatever  in  the  bum,  and  to  leave  the  whole 
proprietary  right  in  the  Magistrates.  In  other 
words,  they  must  maintain  that  the  Magistrates 
were  entitled  to  divert  the  bum,  or  to  use  up  the 
whole  of  the  water  in  it,  and  leave  an  empty  chan- 
nel. But  this  could  not  be  maintained  on  the 
titles.  The  reservation  in  the  second  disposition, 
of  a  right  to  the  Magistrates  to  dam  up  the  water 
of  the  bum  in  a  particular  event,  spoke  strongly 
against  the  supposition  of  a  retained  right  of  pro- 
perty in  the  stream ;  for  on  the  supposition  of  ench 
a  right  the  reservation  was  unnecessary. 

The  respondents  had  contended  that  the  property 
in  question  lay  within  burgh,  which  entitled  them, 
they  said,  to  apply  to  it  another  than  the  ordinary 
mle.  But  the  Lord  Ordinary  did  not  see  his  way, 
cither  in  fact  or  law,  to  give  effect  to  this  conten- 
tion. 

The  respondents  reclaimed. 

1).  F.  MoNCRiEFF  and  Dunoah  for  the  suspenders. 

N.  C.  Campbell  and  Giffoud  for  the  respondents. 

At  advising — 

Lord  Cowan — The  primary  consideration  la  the 
state  of  the  title  on  which  the  respondents  hold 
the  ground  in  feu  from  the  town  of  Cupar. 

The  important  clauses  are  quoted  in  the  note  to 
the  interlocutor.  It  will  be  particularly  observed, 
that  in  the  description  contained  in  the  feu-rights, 
the  boundary  on  the  south  is  stated  to  be  ^Aa  Lady- 
burn  ;  and  that,  as  regards  certain  of  the  pieces  of 
ground  feued,  the  precise  extent  and  quantity  of 
them  are  not  given  in  the  description.  Then  as 
regards  the  locality.  Were  it  doubtful  as  matter 
of  fact  that  the  feus  in  question  are  within  the 
proper  territory  of  the  burgh,  it  might  be  right  that 
the  charters  of  the  burgh  should  be  ordered  by  the 
Court  to  be  produced.  As  public  documents,  I 
apprehend  that  we  could  competently  issue  such 
order,  notwithstanding  the  objection  taken  and  sus- 
tained to  their  production  in  course  of  the  proof,  on 
the  ground  of  their  not  having  been  put  into  pro- 
cess before  closing  the  record,  although  within 
the  power  of  the  Magistrates,  and  in  their  custody. 
But,  for  my  part,  I  do  not  consider  this  at  all  neces- 
sary. I  am  prepared  to  hold  it  established  that 
the  burgh  territory  did  extend  beyond  the  feus  in 
question,  and  that  the  subjects  must  be  held,  as  the 
title  sots  them  forth  to  be,  within  the  liberties  of 
the  burgh. 

But  holding  this  to  be  sufficiently  established, 
the  question  still  is,  whether,  the  boundary  of  these 
feu-rights  on  the  south  being  the  Lady-bum,  this 
does  not  entitle  them  to  resist  operations  which  are 
to  have  the  effect  of  covering  over  the  bum,  and  so 
altering  the  existing  state  of  the  possession.  On 
this  question  I  am  of  opinion  that  the  Lord  Ordin- 
ary has  rightly  disposed  of  the  cose  by  bis  inter- 
locutor. 

Tlio  qTiei-lion  arises  in  a  process  of  suspension 


and  interdict,  at  the  instance  of  the  feuar9,to  have 
the  Magistrates  interdicted  from,  &c.  iStt  terms  of 
interdict. 

There  are  two  grounds  in  law  on  which,  as  it 
appears  to  me,  the  judgment  of  the  Lord  Ordinary 
may  be  supported.  Is^  That  the  title  of  the  fenars 
gives  them  right  to  the  bum,  as  the  boundary  on 
the  south,  up  to  the  medium  filum  of  the  stream ; 
and  2d,  that  even  if  no  part  of  the  solum  could  be 
claimed  as  the  property  of  the  feuars,  it  is  still  in- 
competent for  the  granters  of  the  feu-rights,  at 
their  own  hands,  to  deprive  their  feuars  of  the  bum 
as  their  boundary. 

On  the  first  point  the  reasoning  of  the  Lord  0^ 
dinary  appears  to  me  satisfiactory.  The  description 
in  the  feu -charters  is  not  of  a  subject  inclosed  with- 
in walls,  or  bounded  by  other  subjects  specifically 
described,  so  as  to  make  this  cose  fall  within 
the  category  of  a  strictly  bounded  title  within  the 
burgh.  The  Lady-bum — ^which  is  admittedly  a 
small  mnning  stream  passing  through  the  bnm, 
and  not  a  public  or  navigable  river — ^being  the 
boundary,  it  is  vain  to  say  that  there  is  here  a 
bounding  charter.  And  although  certain  of  the 
pieces  of  ground  are  described  by  measurement, 
this  is  plainly  demonstrative ;  only,  at  all  events, 
this  does  not  apply  to  the  ground  feued,  which  is 
bounded  on  the  south  by  the  Lady-bum.  Now 
when  such  a  boundary  is  given  the  general 
rule  is,  that  it  carries  the  right  of  the  fenai 
usqui  ad  medium  filum  of  the  stream  or  river. 
The  decision  by  which  this  is  established  need 
not  be  cited.  The  case  so  strongly  founded 
on  at  the  debate,  of  Fisher  v.  Duke  of  AthoVt 
Trustees,  is  a  good  illustration  of  the  principle. 
The  boundary  of  a  house  and  garden  at  Dnnield, 
held  in  feu  from  the  Crown,  being  the  River  Tay, 
was  considered  to  carry  the  owner's  right  to  the 
middle  of  the  river.  There  must  be  some  specialty 
in  the  titles  or  in  the  locality  of  the  subject  to 
take  any  particular  subject  with  such  a  boundary 
out  of  the  operation  of  the  general  principle. 

Accordingly,  in  this  cose  it  is  contended  that 
the  feus  are  within  the  royal  burgh  of  Cupar,  and 
that  the  presumption  is,  that  the  ground  feued  was 
given  out  merely  as  a  building  stance,  and  with  no 
intention  of  giving  the  feuar  any  right  whatever  in 
the  solum  of  this  small  stream.  On  the  same  prin- 
ciple it  must  follow  that  were  the  town  to  feu  the 
ground  on  the  opposite  side  of  the  bum  with  a 
similar  boundary,  the  stream,  bs  regards  the  soban, 
would  be  left  the  ijroperty  of  the  burgh.  I  cannot 
adopt  that  view.  It  is  unreasonable  in  itself,  and 
at  variance  with  what  was  assumed  both  in  this 
Court  and  in  tho  House  of  Lords  to  be  the  legal 
right  of  feuars  within  burgh  of  barony,  whose 
boundary  ez  adverso  of  each  other  was  a  stream 
which  ran  through  the  burgh  in  the  recent  case  of 
Becket.  No  authority  was  cited  to  support  the  con- 
tention of  the  burgh ;  and  I  apprehend  it  is^  by 
misapplying  to  a  Caso  like  tho  present  a  principle 
which  has  been  applied  to  quite  a  different  class  of 
coses — viz.,  feu-grants,  containing  a  special  limited 
description,  though  bearing  the  boundary  of  a  pub- 
lic navigable  river,  or  of  the  sea  or  sea-shore  in 
questions  as  to  the  proprietary  right  of  the  feuar  to 
ground  interjected  between  the  limited  feus  and 
the  sea  or  river,  whether  by  alluvial  deposit  or  by 
statutory  operation.  Such  are  the  decisions  in 
Smart  and  in  Tod, 

As  to  the  second  ground  on  which  the  Lord  Onli- 
nary  founds,  I  am  of  opinion  that  it  is  equally  con- 
clusive of  the  right  of  the  parties  to  have  the  altera- 
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tions  contemplated  by  the  Magistrates  suspended. 
Here  was  a  boundary  given  to  this  property  of  a  run- 
ning stream,  and  it  was  given  to  the  feuar  in  char- 
ten  which  specifically  warranted  the  possession  of  it, 
and  the  important  question  is,  whether  tlie  grant- 
ors of  the  feu-rights,  after  giving  such  a  warrant, 
can  by  possibility  alter  the  boundary  without  the 
consent  of  the  feuar.  Are  they  entitled  to  send 
the  bum  away  in  a  different  direction  ?  Suppose 
the  fenar  has  no  right  in  the  solum  of  the  bum, 
has  he  not  an  interest  to  maintain  the  boundary 
which  the  Magistrates  had  conferred  in  the  feu- 
charter?  The  only  answer  made  to  this  by  Mr 
Campbell  was  this: — Suppose  that  the  feu  had 
been  stated  to  have  been  bounded  by  an  orchard, 
or  a  meadow,  or  a  piece  of  land,  could  not  the 
granter  of  the  feu  have  converted  that  orchard  into 
arable  ground,  or  have  given  it  out  for  building 
purposes?  That  is  all  quite  true,  but  that  is  not 
the  same  case  as  a  mnning  stream.  A  running 
stream  confers  certain  great  advantages  on  the  feu- 
ar, who  is  entitled  to  use  the  water  if  he  likes  for 
domestic  purposes,  and  to  retum  it  to  the  stream, 
and  he  is  entitled  to  approach  the  water  a^  any 
part  of  his  fen.  But  with  an  orchard,  the  feuar 
cannot  pluck  the  apples,  and  he  is  not  entitled  to 
say  there  shall  be  an  orchard  there  so  that  he  may 
enjoy  the  fruit.  And  as  regards  a  piece  of  land, 
every  one  knows  that  it  may  be  used  for  all  legiti- 
mate purposes  by  the  owner  of  it,  even  though  it 
should  be  tne  granter  of  the  feu.  This  is  a  general 
principle  of  law  for  which  I  have  always  contend- 
ed :  but,  on  the  other  hand,  I  hold  it  to  be  a  prin- 
ciple which  seems  incontrovertible,  that  the  gran- 
ter, by  his  own  hand  giving  such  a  boundary,  can- 
not interpose  between  the  stream  and  the  leuar. 
To  do  so,  I  think,  would  alter  the  character  of  the 
subject,  and  injure  the  property  feued  out ;  and  I 
therefore  think  the  oomplainers  are  entitled  to  have 
these  operations  interdicted.  I  think,  on  the  proof 
here,  it  is  manifest  that  the  operations  begun  by 
the  Magistxates  must  have  the  effect  of  injuring 
the  wall  by  which  the  property  is  enclosed  next 
the  stream ;  and  I  think  the  archway  and  stones 
are  proved  to  be  pressing  so  on  the  wall  so  that  the 
wall  cannot  be  taken  down  by  the  feuar  as  he  is 
entitled  to  take  it  down.  I  think  there  i?  no  spe- 
cialty in  this  case  to  except  it  from  the  general 
rule,  and  that  the  Magistrates  cannot  interfere  to 
alter  the  title  which  they  have  conferred. 

LoBD  Bbvbolms — In  this  case  I  am  rather 
anxious  to  state  the  precise  ground  on  which  my 
judgment  rests.  Though  in  the  result  I  do  not 
differ,  I  cannot  agree  with  some  of  the  grounds  on 
which  the  judgment  is  proposed  to  be  given,  and, 
in  particular,  the  leading  ground  on  which  the 
Lord  Ordinary  rests  appears  to  me  to  be  singularly 
inapplicable  to  the  present  case,  namely,  that  by 
the  titles  of  this  feu  the  property  extends  eid  medium 
filum.  I  do  not  think  it  is  a  universal  principle 
that  every  man  whose  property  is  bounded  by  a 
stream  has  a  right  to  go  to  the  middle  of  the 
stream.  On  the  contrary,  I  think  it  is  only  in  cer- 
tain circumstances;  and,  especially  where  there 
are  mutual  properties  having  the  common  bound- 
ary, it  forms  a  necessity  of  the  case  that  you  give 
to  each  an  interest  in  the  stream  to  one-half  of  the 
channel ;  but  in  the  present  case  I  think  the  very 
terms  of  the  title  exclude  the  feuar  from  any  por- 
tion of  the  channel.  I  think  it  is  clear  that  it  is 
the  margin  of  the  Lady-burn  which  is  described  in 
these  titles  as  the  boundary.  The  property  is,  no 
doubt,  said  to  be  bounded  by  the  Lady -burn ;  but  1 


look  on  it  as  a  general  rule  that  the  property  only 
comes  up  to  the  boundary,  and  that  general  rale 
,  seems  to  be  confirmed  by  the  boundary  title  in 
other  respects  tliat  I  cannot  hold  that  there  is  any 
extension  to  the  medium  JUum,  I  look  on  it  that 
it  is  always  a  question,  where  the  property  is 
bounded  in  this  way,  who  competes  with  the  feuar 
on  the  other  side,  so  as  to  determine  whether  he 
has  a  right  as  a  riparian  proprietor ;  and  I  think 
the  circumstances  and  description  of  the  case  seem 
to  exclude  tliat  question  altogether.  I  am  anxi<  us 
to  state  this  as  a  principle,  though  it  does  not  affect 
the  decision  of  the  case,  in  the  next  place,  I  do 
not  found  on  the  supposed  right  of  a  proprietor  who 
has  a  boundary  that  that  boundary  shall  always  re- 
main on  the  same  condition.  On  the  contrary,  I 
rather  think  that  the  general  rule  is  that  the  tene- 
ment by  which  he  is  bounded  is  just  as  free  to  the 
neighbouring  proprietor — to  alter  according  to  cii- 
curastonces — as  any  other  property ;  and  that,  ju 
fact,  the  supposition  that  a  running  stream  stands 
in  any  different  situation  appears  to  me  to  be  a 
mistake.  But,  I  think,  there  is  a  third  ground  on 
which  we  must  decide  this  case,  namely,  that  there 
is  positive 'injury  done  to  the  property  by  these 
operations ;  and  it  is  on  that  ground  I  am  quite 
prepared  to  sustain  the  interlocutor  of  the  Lord  Or- 
dinary, and  interdict  these  operations. 

LoKo  Nbavis — I  arrive  at  the  same  conclusion, 
but  I  participate  in  some  degree  in  the  doubts  ex- 
pressed by  my  brother.  Lord  Benholme,  thougli, 
perhaps,  I  do  not  go  so  far  in  opposition  to  the 
Lord  OriUnary's  view  with  regard  to  the  question 
of  property,  which  is  here  alleged.  This  is  a  case 
of  suspension  for  preserving  matters  intact,  as  they 
were  recently  before  the  suspension  was  brought, 
and  before  the  operations  complained  of  were  begun . 
It  is  not  an  action  of  declarator  on  either  side,  and 
it  is  enough  for  us  if  we  find  in  the  suspender  any 
right  which,  whether  it  be  of  a  higher  or  of  an  in- 
ferior description,  is  sufficient  to  entitle  him  to 
stop  what  is  going  on.  1  do  not  think  the  Court  is 
called  on  to  adjudicate  nicely  wliat  the  nature  of 
the  right  is,  provided  they  see  that,  in  the  lowest 
form  in  which  it  exists,  or  can  exist,  it  is  such  as 
to  entitle  them  to  interdict  their  proceedings.  That 
seems  to  me  to  be  sufficient  for  a  case  like  this. 
We  might  be  called  on  in  a  case  of  another  kind 
to  arrive  at  a  more  precise  opinion  on  the  question 
of  absolute  right,  but  that  is  not  kujut  loci  in  this 
case.  The  Lord  Ordinary  goes  on  the  supposi- 
tion that  the  feuar  is  proprietor  ad  medium  filum. 
I  do  not  wish  to  give  an  opinion  on  that  point. 
I  think  it  is  one  of  considerable  dubiety.  Not- 
withstanding oil  the  decisions  we  have  about  water, 
I  think  there  is  considerable  obscurity  attending 
the  law  on  that  point.  The  general  rule  is,  that 
the  thing  which  is  the  boundary,  if  it  be  not  prac- 
tically a  mathematical  line — a  line  which  to  all  in- 
tents and  purposes  has  no  breadth — is  not  within 
the  limits  of  the  subject  bounded.  If  the  property 
be  bounded  by  a  road,  it  excludes  the  rood.  If 
bounded  by  a  ditch,  it  would  raise  a  nice  question 
whether  the  boundary  ran  to  the  middle  of  the 
ditch,  or  only  to  the  lip  or  edge.  A  good  deal  must 
depend  on  the  circumstances  of  each  case.  If 
bounded  by  a  wide  stream,  it  literally  means  that 
where  the  stream  begins  the  property  ends.  But, 
on  the  other  hand,  I  am  not  satisfied  that  there 
has  not  been  a  practice  in  conveyancing  which  has 
regulated  the  interpretation  of  it  in  the  cose  of  a 
stream  somewhat  differently.  1  look  on  the  matter 
as  one  of  considerable  difficulty,  and  1  am  not  di8< 
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posed  to  rest  the  case  on  that  ground.  If  this 
stream  were  by  natural  causes  to  disappear,  or  be 
diverted  in  some  way  or  other,  I  am  by  no  means 
prepared  to  say  that  these  parties  would  be  entitled 
to  lay  hold  of  the  channel  to  the  extent  contended 
for,  but  I  consider  they  have  inferior  rights  which 
are  quite  sufficient  to  protect  the  ttattu  quo.  I  am 
very  much  inclined  to  think  that  though  there  may 
not  be  a  property,  there  is  such  a  natural  easement 
in  the  stream  that  runs  along  a  property,  that  the 
proprietor  has  some  use  of  it.  It  may  not  be  ac- 
cording to  strict  principle,  but  I  am  inclined  to 
think  such  a  right  exists,  and  certainly  I  am  in- 
clined to  hold  that  such  a  right  should  be  protected, 
where  we  see  any  exercise  of  that  right  as,  I 
think,  is  proved  in  this  case.  I  cannot  conceive 
that  the  Magistrates,  supposing  the  stream  were 
in  the  state  that  it  could  be  used  for  domestic 
purposes  could  get  any  remedy  against  suspend- 
ers here  for  drinking  of  the  stream.  Suppose  that, 
by  rising  very  early  in  the  morning,  they  could 
have  found  the  stream  pure;  suppose  that  they 
could  have  got  up  before  the  pollutions  of  the  day 
began ;  or  suppose  that  by  sanitary  measures  the 
pollutions  were  to  be  put  a  stop  to;  or  suppose  they 
have  a  taste  for  drinking  the  water  of  the  stream 
jupt  as  it  is,  and  that  they  like  bad  water  better 
than  good — ^for  that  is  the  doctrine  promulgated 
with  respect  to  certain  mixtures  employed  for  con- 
vivial purposes — it  would  require  a  very  strong  case 
to  convince  me  that  the  Magistrates,  having  granted 
such  a  feu,  could  interdict  the  persons  living  on 
the  banks  of  the  stream  for  taking  a  cup  of  water 
and  using  it  for  any  simple  domestic  purpose. 
Now,  if  there  be  a  right  of  that  kind  at  all  to  use 
the  stream  for  any  purpose,  as  an  adjunct  of  the 
property ;  if  there  be  such  an  easement,  or  servi- 
tude, or  privilege  of  whatever  kind,  it  should  not 
be  interfered  with.  Now,  I  think  such  a  privilege 
exists  here,  and  has  been  exercised,  and  I  think 
there  is  a  material  encroachment  on  the  substan- 
tial and  beneficial  position  these  suspenders  occupy, 
and  I  think  the  nature  of  the  operations  proposed 
is  such  as  almost  to  encroach  on  the  property  itself 
by  abutting  on  it;  and  therefore,  without  going 
further  into  the  question,  I  am  for  adhering  to  the 
interlocutor.  One  thing  I  feel  a  delicacy  about — 
I  do  not  understand  the  last  part  of  the  petition  for 
interdict,  and  I  am  much  averse  to  granting  inter- 
dicts in  terms  of  which  I  do  not  know  the  mean- 
ing ;  I  refer  to  the  words — "  and  also  from  inter- 
fering with,  invading,  or  encroaching  upon  the 
said  property,  and  from  prejudicing  or  affect- 
ing in  any  way  the  rights  of  the  coraplainers 
therein."  What  is  there  that  has  been  done  to  re- 
quire us  to  give  this  general  interdict,  and  what 
kind  of  breach  of  interdict  is  likely  to  arise  from  it. 

Mr  DuircAN  (for  complainers) — I  think  that  part 
of  the  interdict  was  intended  to  refer  to  the  opera- 
tions applicable  to  building  operations — to  building 
up  the  arch  against  the  garden  wall. 

Lord  Nxaves — ^I  think  we  would  be  put  at  great 
disadvantage  to  grant  general  interdicts,  and  I 
think,  therefore,  this  tag  ought  to  come  away. 

The  LoBD  JustioB'Clbbk — I  was  desirous  to 
hear  your  Lordship's  views  before  I  expressed 
my  own,  as  I  had  been  counsel  for  one  of  the 
parties  in  the  case.  The  observation  your  Lord- 
ship has  just  made  with  respect  to  the  somewhat 
indefinite  nature  of  the  application  I  rather  concur 
in,  and  I  think  it  would  be  desirable  to  make  it 
more  explicit.  With  respect  to  the  observations  of 
your  Jjordships  as  to  the  propriety  of  expressing  an 


opinion  or  coming  to  a  judgment  on  the  point  on 
which  the  Lord  Ordinary  has  practically  decided 
this  case,  I  venture  to  differ.  It  appears  to  me  to 
be  a  matter  of  very  considerable  importance,  with  i^ 
view  to  the  determination  of  this  case,  whether  the 
Magistrates  are  to  be  viewed  as  proprietors  of  the 
alveus  of  the  stream  or  whether  they  are  to  be  re- 
garded only  as  proprietors  ad  medium  jihan.  In  re- 
ference to  easements,  it  is  in  proof  that  offers  were 
made  on  the  part  of  the  Magistrates  to  accommo- 
date all  the  wants  and  requirements  of  the  feuar 
in  reference  to  the  supply  of  water,  and  therefore 
that  might  introduce  a  different  element  into  the 
consideration  of  the  case ;  and,  if  one  comes  to  a 
dear  conclusion  that  in  point  of  fact  the  Magistrates 
are  not  proprietors  of  that  portion  of  the  stream 
which  is  next  adjacent  to  the  property  of  these  sus- 
penders, I  think  it  is  right  that  that  opinion  should 
be  expressed,  and  for  my  own  part  I  am  perfectly 
prepared  to  found  the  judgment  to  be  pronouno^d 
in  this  ease  on  that  ground.  It  is  perfectly  tmo, 
as  your  Lordships,  my  Lords  Benholme  and  Keaves, 
have  remarked,  that  there  is  a  certain  anomaly  in 
the  boundary  extending  within  the  limits  of  the 
very  subject  which  is  said  to  constitute  the  boundary, 
but  it  appears  to  me  to  have  been  fixed  as  a  special 
principle  in  connection  with  the  interpretatioii  of 
boundaries  in  the  case  of  private  streams  or  priyate 
lakes,  that  the  proprietor  of  the  banks  is  eo  iptOi 
and,  by  virtue  of  that  right,  proprietor  of  the  tobm 
of  the  stream  uague  ad  m§dhtm  JUum  aqua,  I  fipd 
that  principle  recognised  to  the  extent  of  determin- 
ing a  very  important  series  of  questions  in  the  Di- 
gest, where  in  the  41st  Book,  title  Ist,  it  is  laid 
down  that,  in  the  case  of  a  private  stream,  if  an 
island  shall  spring  up  within  that  half  of  it  which 
is  next  to  one  of  the  proprietors,  the  property  shall 
not  be  common  to  the  proprietors,  but  shall  apper- 
tain to  the  proprietor  who  is  adjacent  to  that  part 
of  the  margin  of  the  stream,  and  it  is  stated  that  the 
extent  of  the  property  will  depend  on  the  extent  of 
the  island,  in  so  far  as  ex  adverto  of  his  lands,  as  fiur 
as  it  may  be  measured  by  the  medium  filum,  I  find 
the  same  doctrine  adopted  in  other  countries.  It 
forms  an  express  provision  of  the  Code  Civile, 
Article  661.  I  may  mention  also  that  in  a  case 
which  was  referred  to  in  the  English  CourtB  it  is 
laid  down  most  explicidy  that,  prima  fade,  in  tlie 
absence  of  evidence  which  shaU  redargue  the  pre- 
sumption thereby  arising,  the  proprietor  of  the  land 
on  the  margin  of  a  private  stream  is  proprietor  of 
that  stream  up  to  the  centre.  Now,  when  we  look 
to  our  conveyancing  in  Scotland,  and  when  #e  con- 
sider the  question  with  reference  to  the  interpreta- 
tion which  has  been  given  of  the  grounds  which 
are  expressly  conveyed,  can  we  doubt  that  it  ia  bo 
recognised  here  ?  WiU  any  one  point  to  a  single 
case  in  which,  where  a  property  was  given  adjacent 
to  a  private  running  stream,  there  was  an  enumera- 
tion in  the  face  of  the  conveyance  of  the  number 
of  yards,  or  feet,  or  inches,  that  were  unquestion- 
ably meant  to  be  conveyed  in  the  eoium  of  the 
stream  itself?  When  you  intend  to  give  a  pro- 
perty in  the  eolum,  according  to  the  rules  of  con- 
veyancing, you  accomplish  that  object  if  you  give 
no  more  than  a  right  of  property  to  the  margin  of 
the  stream,  with  the  description  of  a  river  bound- 
ary. Now,  I  asked  myself,  on  the  considera- 
tion of  the  titles  in  this  case,  why  a  different  in- 
terpretation should  be  given  here.  There  has  been 
an  attempt  made  to  show  in  this  case  that  the  pro- 
perty is  not  within  the  territory  of  the  ^0*8^  ^ 
Cupar.     I  am  of  opinion  that  it  must  be  regarded 
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OB  being  within  the  burgh,  for  though  the  proof  is 
omfljcting,  I  think  the  Magistrates  have  established 
the  fact  that  the  property  is  within  the  burgh.  I 
do  not  hold,  with  Lord  Benholme,  that,  because 
the  other  side  is  not  occupied  by  a  similu:  feu,  you 
cannot  come  to  the  conclusion  of  dividing  this 
stream,  because,  supposing  the  Magistrates  had 
feued  it,  and  in  the  same  terms,  the  result  would 
unquestionably  have  been  the  division  of  the  sub- 
ject. I  may  say,  moreover,  that  I  do  not  consider, 
with  reference  to  a  subject  of  this  kind,  which  ap- 
pears to  be  a  considerable  extent  of  ground,  it  is  to 
be  dealt  with  as  a  mere  stance  for  the  house.  1 
think  it  is  of  the  nature  of  a  villa  subject ;  and 
with  reference  to  villa  subjects,  I  should  apprehend 
that  the  vicinity  of  a  stream,  which,  whatever  its 
character  may  be  at  the  present  day,  at  the  time 
these  grants  were  made,  does  not  appeur  to  ha*  e 
been  otherwise  than  pure  and  limpid,  would  be  a 
'  consideration  to  a  man  who  is  to  build.  So  far  as 
the  actuad  fact  is  disclosed,  it  would  appear  that 
the  principal  portion  has  been  laid  out  as  a 
gaxden,  and  as  regards  a  garden,  it  must  make 
a  considerable  difference  whether  you  are  on 
the  margin  of  a  running  stream,  or  whether 
yon  are  to  have  thrown  over  the  space  immedi- 
ately opposite  your  garden  a  stance  for  carts 
on  market  days.  1  agree,  therefore,  with  your 
Lordships  in  holding  that  there  has  been  here  an 
innovation  of  the  original  grant,  to  the  effect  of  it 
being  an  attempted  substitution  of  a  boundary  dif- 
fering essentially  in  its  nature  and  conditions.  In 
point  of  fact,  the  effect  of  these  operations  is  plain- 
ly making  the  boundary  not  the  stream,  but  the  14- 
inch  abutment  on  which  the  archway  of  the  bridge 
is  to  be  raised.  The  feuar  will  therefore  no  longer 
be  able  to  get  at  the  stream  which  is  said  to  be  his 
boundary,  but  vrill  have  interposed  between  him  a 
wall  of  thickness  sufficient  to  deter  him  from  getting 
at  the  water.  No  doubt,  it  is  said  you  should  not 
haye  built  your  wall  there.  That  is  another  matter. 
It  seems  to  me  the  wall  so  built  might  be  altered  if 
the  feuar  pleased,  or  he  might  have  made  other 
arrangements;  and  therefore,  I  think,  independently 
of  the  question  of  property,  as  to  which  I  agree 
with  the  Lord  Ordinary,  there  is  here  an  invasion 
of  a  right,  against  which  the  party  is  entitled  to  ob- 
tain redress.  I  think  the  p<»ty  has  the  rights,  of 
a  riparian  proprietor,  and  that,  this  is  an  attempt 
to  exclude  him  from  the  stream,  and  that,  therefore, 
theee  are  operations  which  cannot  be  justified.  I 
think,  therefore,  there  are  clear  grounds  on  which  this 
interlocutor  of  the  Lord  Ordinary's  should  in  its 
substance  be  maintained.  I  hold,  in  the  first  place, 
that  the  property  is  clearly  vested  in  these  sus- 
penders, and,  in  the  second  place,  that  the  opera- 
tions involve  an  alteration  in  the  essential  condition 
of  the  boundary,  and  an  alteration  which  is  injur- 
ious to  these  suspenders. 

The  Lord  Ordinary's  interlocutor  was  accord- 
ingly adhered  to,  subject  to  a  modification  in  the 
prayer  of  the  petition  for  interdict,  as  referred  to  in 
the  opinion  of  Lord  Neaves. 

Agents  for  Suspenders  —  Jardino,  Stodnrt,  & 
Fraser,  W.8. 

Agent  for  Respondents>-W.  MitcheU,  S.S.G. 


Friday^  May  24. 

LANG  AND  HUSBAND  U  BROWN  AND  OTHEBS. 

Buiband  and  Wife — Pottnuptial  Settlement — Mutual 

Conveyance — Onerotiiy  —  Power  to  Revoke  — 


Liferent — Fee — Spes  successionis.    Hold  that  a 
mutual  conveyance  by  spouses  of  their  pro- 
perty which  should  be  possessed  at  the  time 
of  death  to  one  another  in  liferent  and  to  a 
third  party  in  fee,  with  a  reserved  power  of 
revocation  during  the  joint  lives  of  the  grant- 
ors, imported  no  more  than  a  tpet  tuceeseionie 
in  that  party,  and  a  g^tuitous  conveyance 
made  by  one  of  the  spouses  after  the  death  of 
the  other,  to  the  prejudice  of  the  fiar  under 
the  mutal  settlement,  sustained  as  valid. 
The  late  Robert  Marshall  and  his  wife  executed 
a  mutual  postnuptial  settlement  with  a  view  "  to 
regulate  their  respective  successions,"  by  which  the 
husband  conveyed  to  the  wife  in  fee  aU.  the  pro- 
perty of  which  he  should  be  possessed  at  the  time 
of  his  death  ;  and  the  wife,  on  her  part,  conveyed 
all  the  property  of  which  she  was  or  should  be  pos- 
sessed at  the  time  of  her  death  to  the  husband  in 
liferent  and  her  daughter  by  a  previous  marriage, 
the  pursuer,  Mrs  Lang,  in  foe,  power  of  revocation 
being  reserved  to  both  parties  during  their  joint 
lives.      Mrs  Marshall  survived,  and  subsequently 
made  a  gratuitous  conveyance  of  all  her  property 
to  her  sister,  the  defender  Mrs  Brown.     Mrs  Lang 
brings  a  reduction  of  this  conveyance,  on  thH  ground 
that  the  provision  in  her  favour,  contained  in  the 
settlement  of  her  mother  and  Mr  Marshall,  was 
onerous,  and  could  not  be  defeated  by  a  gratuitous 
deed,  and  that  under  it  she  was  entitled  to  all  the 
property  of  which  her  mother  died  possessed. 

The  Lord  Ordinary  (OnjauALB)  sustained  this 
contention,  and  reduced  the  deed. 
The  pursuers  reclaimed. 
D.  F.  MoxoBiBVf  and  Maoksnzik,  for  them. 
Solicitob-GbxsbaIi  and  Cjuouton,  in  answer. 
At  advising, 

Loud  Gowaii — ^The  deed  under  reduction  was  exe- 
cuted by  the  now  deceased  Mary  Murray  or  Marshall, 
of  date  4th  September  1862.  It  conveys  irrevocably 
certain  heritable  subjects  situated  in  £ast  Regent 
Street,  Glasgow,  to  the  defenders  in  liferent  and  fee 
respectively,  under  reservation  of  the  granter's  own 
liferent.  It  was  followed  by  infeftment,  the  instru- 
ment of  seisin  being  expede  and  duly  recorded  the 
same  date  with  the  deed.  While  the  conveyance  in 
fee  took  instant  effect,  the  subjects  remained  in  the 
possession  of  Mrs  Marshall,  under  her  reserved 
liferent,  until  her  death.  This  occurred  shortly 
previpus  to  the  institution  of  this  action  in  1866. 

It  is  not  disputed  by  the  defenders  that  this  deed 
was  gratuitous.  The  narrative  states  in  express 
terms  that  it  is  granted  for  "  love  and  favour  which 
I  have  and  bear  to  my  sister"  and  to  her  children, 
to  whom  in  liferent  and  fee  the  subjects  are  con- 
veyed. And  although  "  other  good  causes  and  con- 
siderations" are  mentioned,  the  argument,  it  is  con- 
ceded)  must  proceed  on  the  footing  of  the  convey- 
ance being  purely  gratuitous* 

The  pursuer  is  the  only  child  of  Mrs  Murray  or 
Marshall,  by  her  first  marriage  to  William  Gillespie. 
This  marriage  was  dissolved  by  Gillespie's  death  in 
1832.  Something  is  said  in  the  record  as  to  the  pro- 
perty which  the  pursuer's  father,  Gillespie,  possessed 
at  his  death,  and  as  to  his  widow's  (after  Mrs  Mar- 
shall) intromissions  therewith.  But  it  is  to  be  kept 
in  mind  that  in  the  present  action  we  have  nothing 
whatever  to  do  with  these  matters,  or  vrith  any 
question  connected  with  Gillespie's  affairs.  The 
whole  statements  of  that  kind  are  quite  irrelevant, 
as  will  be  immediately  apparent. 

Mrs  Murray  or  Gillespie  was  married  to  her  se- 
cond husband  Robert  Marshall  in  1888 ;  dbd  it  is 
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upon  the  torma  of  a  mutual  disposition  and  settle- 
ment, entered  into  between  these  parties  in  Novem- 
ber 1843,  that  the  pursuer  maintains  her  right  to 
challenge  the  conveyance  by  Mrs  Marshall  in  1852^ 
in  favour  of  the  defenders. 

The  ground  of  reduction  is,  that  by  the  mutual 
deed  of  1848,  a  ju8  erediti  was  vested  in  the  pursuer, 
entitling  her  to  challenge  any  deed  executed  by 
her  mother,  having  the  effect  of  conveying  gratui- 
tously any  of  the  estate  or  effects  which  should 
belong  to  her  at  death,  to  the  prejudice  of  the  pur- 
suer's right  of  succession,  so  secured  to  her,  as 
alleged,  under  the  postnuptial  deed  of  her  motlier 
and  her  second  husband  Robert  Marshall.  A  pro- 
tected right  of  succession — ^rendering  nugatory  every 
gratuitous  alienation  of  her  property  by  Mrs  Mar- 
shall to  the  pursuer's  prejudice,  no  matter  what, 
whether  heritable  or  moveable  estate,  and  whether 
valuable  or  comparatively  trifling,  nay  whether 
inter  vivos  or  mortis  causa — ^was  bestowed  by  that 
deed  upon  the  pursuer ;  and  on  this  sweeping  gene- 
ral ground  it  is,  and  on  no  other,  that  the  convey- 
ance in  1852  of  this  special  heritable  property  in 
East  Regent  Street  is  pleaded  to  be  reducible  as 
in  fraudem  of  the  pursuer's  alleged  right. 

Tliat  this  is  the  true  issue  to  which  the  case 
comes,  cleared  from  the  irrelevant  matter  in  the 
record  and  which  has  been  the  subject  of  much  un- 
necessary proof,  will  be  at  once  appreciated, — when 
the  fact  is  explained,  that  the  subjects  of  the  con- 
veyance under  reduction  were  purchased,  one  half 
of  them  by  Robert  Marshall  and  the  other  half  by 
Mrs  Marshall,  after  her  second  husband's  death.  By 
the  mutual  deed,  Mrs  Marshall  acquired  her  hus- 
band's half,  and  theother  was  purchased  with  her  own 
money.  In  the  whole  subjects  she  was  feudally 
vested  at  the  date  of  the  deed  under  reduction,  in 
1862.  Unless,  therefore,  the  pursuer  be  successful 
in  establishing  her  alleged  right  of  protected  suc- 
cession, oTjtis  erediti  as  she  calls  it,  to  succeed  to 
her  mother  in  respect  of  the  provisions  of  the  mutual 
settlement,  to  which  she  was  no  party,  of  November 
1848,  there  is  absolutely  no  g^und  on  which  the 
conveyance  of  1852  can  be  impugned.  The  whole 
question  resolves  into  and  depends  on  the  legal  im- 
port and  effect  of  the  mutual  deed. 

The  parties  to  the  mutual  deed  had  been  married 
for  ten  years  without  any  children  of  the  marriage. 
The  wife  had  been  previously  married  to  a  person 
of  the  name  of  Gillespie,  and  had  an  only  child, 
the  pursuer,  Jane  Gillespie,  afterwards  married  to 
John  Lang.  In  this  state  of  matters  the  mutual  set- 
tlement was  executed  by  the  spouses  on  the  narrative 
that  at  the  date  of  their  marriage  no  contract  was 
entered  into  between  them,  and  that  it  was  proper 
to  make  arrangements  "  to  prevent  disputes  rela- 
tive to  our  respective  successions  at  the  death 
of  either  or  both  of  us."  Marshall  on  the  one 
hand,  in  consideration  of  his  wife's  conveyance, 
makes  over  to  her  and  her  heirs,  executors,  and  as- 
signees whomsoever,  the  whole  estate,  heritable  and 
moveable,  belonging  or  .that  should  belong  to  him 
at  the  time  of  his  decease ;  and,  on  the  other  hand, 
his  wife,  in  consideration  of  her  husband's  convey- 
ance, makes  over  to  him  in  liferent  for  his  liferent 
use  allenarly,  and  to  and  in  favour  of  her  daughter, 
her  heirs,  executors,  or  assignees  in  fee,  the  whole 
estate,  heritable  and  moveable,  belonging  or  that 
should  belong  to  her  at  the  time  of  her  decease. 
An  obligation  is  imposed  upon  the  respective  heirs 
of  the  spouses,  to  make  effectual  the  deed,  and  the 
survivor  of  them  is  nominated  sole  executor  or  exe- 
cutrix of  the  first  predecessor.    The  deed  further 


contains  reservation  of  their  respective  liferents  in 
the  several  estates,  *'  with  full  power  to  us  at  any 
time  during  our  joint  lives  to  alter,  innovate,  or  re- 
voke these  presents  in  whole  or  in  part  as  we  may 
see  proper ;  but  declaring  always  that  the  same,  so 
far  as  not  altered,  innovated,  or  revoked,  shall  be 
effectual  though  found  lying  by  either  of  us  at  the 
time  of  his  or  her  decease ;  or  in  the  custody  of  any 
other  person  for  our  behoof,"  &c. 

The  legal  character  of  this  deed,  in  so  far  as  the 
rights  and  interests  of  the  spouses  are  concerned, 
does  not  admit  of  dispute.  It  was  a  contract  the 
provisions  of  which  neither  the  one  nor  the  other 
could  alter  or  recal  by  any  act  or  deed  not  con- 
sented to  by  the  other,  whether  inter  vivos  or  mortis 
causa.  The  administration  of  their  several  pro- 
perties remained  in  them  respectively  on  the 
same  legal  footing  as  if  the  deed  had  not  been 
executed ;  but  upon  the  death  of  either,  the  con- 
veyance in  favour  of  the  other  became  operative, 
and  could  not  be  disappointed  by  the  gratoitous 
acts  or  deeds  of  the  predeceaser.  On  the  one  hand, 
the  husband's  predecease  carried  to  his  wife  the 
whole  of  his  estate  belonging  to  him  at  his  death 
in  fee.  On  the  other  hand,  the  wife's  predecease 
must  have  had  the  effect  of  carrying  to  her  hus- 
band the  liferent  of  the  whole  of  the  means  and 
estate,  heritable  and  moveable,  which  belonged  to 
her  at  the  time  of  her  death.  So  far  there  waa 
mutuality  in  the  deed,  fixing  on  it  the  chanu^ter  of 
an  onerous  deed,  and  irrevocable,  unless  by  the 
joint  act  of  the  parties,  in  terms  of  the  reserved 
power  to  that  effect.  But  beyond  the  several  pro- 
visions contracted  for  and  arranged  between  the 
spouses,  there  was  no  mutuality  in  the  deed  to  im- 
press upon  it  an  irrevocable  character.  On  the 
contrary,  the  destination  to  take  effect  at  her  death 
of  the  fee  of  her  estate,  heritable  and  moveable,  in 
favour  of  her  daughter  and  her  heirs,  executors  and 
assigneest  was  gratuitous  and  testamentary,  and 
therefore  revocable  at  any  time  of  Mrs  Mandiall's 
life. 

There  may  be  inserted  in  a  mutual  deed  of  thia 
kind  an  obligation  in  favour  of  the  respective  heirs 
of  the  spouses  under  which  the  heirs  uf  the  prede- 
ceaser may  enforce  their  right  of  succession  upon 
the  death  of  the  surviving  spouse  in  competition 
with  his  or  her  gratuitous  disponees  or  executoiB. 
And  all  the  cases  which  have  a  real  bearing  on  the 
question  to  be  decided  were  of  this  character.  Take 
in  illustration  the  case  of  Wood  v.  FairUe  or  MiUar^ 
4th  December  1828.  The  parties,  having  no  issue, 
executed  a  mutual  settlement  or  postnuptial  con- 
tract, disponing  to  themselves,  and  the  longest  liver 
of  them,  and  to  the  heirs  and  assignees  of  the  soi^ 
vivor,  the  whole  estates,  heritable  and  moveable^ 
belonging  to  them  or  either  of  them  at  the  dissolu- 
tion of  the  marriage, — subject  to  the  deelanUion,  that 
after  the  death  of  the  survivor,  his  or  her  heirs  or 
executors  should  be  obliged  to  pay  to  the  heirs, 
executors  or  assignees  of  the  predeceaser,  the  just 
and  equal  half  of  the  value  of  the  subjects  belong- 
ing to  them  at  the  dissolution  of  the  marriage,  in 
so  far  as  the  same  should-  remain  free  and  undis- 
posed of  at  the  time  of  the  survivor's  death.  The 
Court  had  no  difficulty  in  giving  full  effect  to  this 
obligation  in  a  question  with  the  surviving  spouse's 
gratuitous  disponees.  And  in  like  manner,  the 
case  of  Oentles  v.  Aitkerif  22d  June  1826,  merely 
established  this  proposition,  that "  provision  by  a 
wife  in  a  postnuptial  contract,  in  favour  of  her  hus- 
band's children  by  a  former  marriago,  was  not  revo> 
cable  by  her  after  her  husband's  death," — payment 
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of  that  proyision  beiog  held  to  havo  been  the  etipu* 
lated  oonsideration  for  the  liferent  of  the  husband's 
moYeable  estate  given  to  the  wife.  Lord  Glenlee 
states  the  principle  thus : — "  This  proyision  is  an 
ingredient  in  the  oounter  stipulations  to  what  is 
given  to  the  wife : "  And  he  adds  that  legacies  may 
be  given  in  a  contract  to  strangers :  **  And  where 
it  is  clear  that  they  are  not  in  lien  of  the  other 
stipulations,  they  will  be  revocable,  as  if  in  a  sepa- 
rate deed;  but  the  provision  here  was  a  counter 
stipulation  in  favour  of  the  husband's  family,  and 
irrevocable." 

The  destination  contained  in  the  deed  now  under 
oonsideration  is  of  an  essentially  different  character. 
It  forms  no  part  of  the  mutual  stipulations  of  the 
spouses.  The  second  husband  of  Mrs  Gillespie  or 
Marshall  was  noways  interested  in  the  daughter  of 
his  wife's  first  marriage,  and  no  question  arises 
with  which  any  relation  of  his,  as  his  heirs  and  re- 
presentatives, are  concerned.  On  his  predecease  he 
gave  over  all  the  estate  he  might  possess  to  his 
wife  and  her  heirs  and  assignees.  This  convey- 
ance took  effect.  The  counter  stipulation  in  the 
contract  by  which,  had  he  been  the  survivor,  he 
would  have  got  the  liferent  of  his  wife's  whole 
estate,  heritable  and  moveable,  became  abortive  by 
his  prddeoease.  No  counter  stipulation  remained 
to^be  fulfilled  by  his  wife  under  the  provisions 
of  the  deed,  in  so  far  as  it  constituted  a  mutual 
contract.  And  from  the  moment  of  her  hus- 
band's death  Mrs  Marshall,  as  owner  of  her  own 
estate  and  effects,  possessed  them  disburdened  of 
the  liferent  right  for  which  her  husband  had  stipu- 
lated as  absolutely  as  if  the  mutual  deed  had  not 
been  executed.  The  destination  to  her  daughter, 
Jane  GiUespie,  contemplated  the  survivane  of  her 
mother's  second  husbuid,  which  did  not  occur. 
That  might  suffice  to  render  it  thenceforth  of  no 
avail ;  but  the  bequest  was,  moreover,  revocable 
from  Ito  very  nature  aa  testementary. 

The  true  view  of  the  deed  is,  that,  in  so  far  as  the 
interest  of  the  contracting  spouses  respectively  were 
concerned,  it  was  irrevocable  unless  by  mutual  con- 
sent; but  that  in  providing,  on  a  certain  event 
which  did  not  occur,  for  the  succession  to  Mrs  Mar- 
shall's estete  when  she  should  die,  it  was  testa- 
mentary and  revocable.  Deeds  intended  for  this 
very  purpose  are  frequently  met  with  in  practice, 
and  have  been  the  subject  of  decision.  The  case 
of  SommervUle't  Trs.,  decided  in  this  Division  of 
the  Court  8d  March  1865  (recently  affirmed  in  H. 
of  L.),  may  be  referred  to  in  illustration,  where,  in 
a  postnuptial-contract,  even  in  a  question  with  the 
child  of  the  marriage,  a  destination  of  his  whole 
estate,  as  at  his  death,  was  held  to  be  revocable. 
No  doubt  every  deed  of  the  kind  requires  to  be  con- 
strued in  reference  to  its  own  terms  and  provisions. 
But  where  onerosity  cannot  be  pleaded  by  parties 
for  whose  behoof  the  predeceasing  spouse  has  made 
special  stipulation,  the  gratuitous  regulation  of  the 
surviving  spouse's  own  succession,  as  it  should  exist 
at  death,  is  inherently  revocable.  Nor  is  its  char 
racter  in  that  respect  in  the  least  affe0led  by  the 
destination  being  made  in  favour  nomuuUim  of  the 
party  at  the  time  intended  to  be  benefited  by  his 
succeesion.  This  is  the  case  in  every  teetemen* 
tary  deed. 

On  these  grounds,  I  consider  that  the  special 
conveyance  of  the  heritable  subjects  by  the  deed 
under  reduction  in  1852  was  not  ultra  vtref  oi 
MzB  Marshall,  nor  m  firaudem  of  any  right  of  suo- 
costtion  to  the  tmiversitat  of  her  estete  conferred  on 
the  pursuer  by  the  mutual  deed  of  1842.    What  be- 


came of  Mrs  Marshall's  general  estete  and  effecte,^ 
whether  the  puiBuer,  as  her  only  daughter,  suc- 
ceeded thereto  under  the  destination  in  her  favour 
by  the  mutual  deed,  or  by  any  other  deed,  or  as  her 
heir  and  representetive,  does  not  appear  from  any 
facts  in  the  record.  Nor  is  it  of  any  consequence. 
The  sole  question  is,  Whether  the  granter  had  de- 
prived herself  of  the  power  to  execute  the  deed  of 
1852  ?  I  think  she  clearly  had  not,  and  am  there- 
fore of  opinion  that  the  interlocutor  of  the  Lord 
Ordinary  ought  to  be  altered,  and  the  defenders  as- 
soilzied from  the  reduction. 

The  other  Judges  concurred.  ' 

The  interlocutor  of  the  Lord  Ordinary  v^as  ac- 
cordingly recalled,  and  the  defenders  were  assoil- 
zied. 

Agents  for  Pursuers — ^Morton,  Whitehead,  & 
Greig,  W.8. 

Agents  for  Defenders— Duncan  &  Dewar,  W.S. 


Friday^  May  24. 
Murray's  executors  v.  carphin  and 

OTHERS. 

{Ante,  vol.  ii,  p.  198.) 
Fraud— Common  Law — Bankrupt — Act  1621 ,  e.  18 — 
Antenuptial  Contract — Jus    credit! — Reduction, 
1.  Held  that  an  antenuptial-contract  of  mar- 
riage is  an  onerous  deed  in  the  sense  of  the 
Act  1621,  c.  18,  and  is  not  liable  to  be  set  aside 
under  the  stetute  at  the  instence  of  prior  cre- 
ditors of  one  of  the  parties  to  it.    2.  Circum- 
stances in  which  held  that  an  antenuptial  con- 
tract of  marriage  creating  a  yt<fcr0fift/t  in  favour 
of  children  was  reasonable  and  not  liable  to  be 
cut  down  as  excessive.     Question,  How  far  an 
antenuptial  contract  of  marriage  is  liable  to  be 
cut  dowu  quoad  exceuum,  either  under  the  Act 
1621,  0. 18,  qr  ttt  common  law  ? 
This  is  a  question  between  Mr  Olapperton  and 
Messrs  Kennington  &  Jenner,  merohants,  Edin- 
burgh,  and  Mr  James  Rhind  Carphin,  judicial 
factor  on  the  estete  of  Mr  and  Mrs  Johnstone.    Mrs 
Johnstone's  father  died,  leaving  three  children  (two 
daughters  and  a  son),  and  a  w2l,  by  which  he  pro- 
vided that  his  estete  should  be  divided  into  three 
equal  shares,  one  to  be  token  by  each  of  his  child- 
ren, the  shares  to  vest  in  the  daughters  upon  their  at- 
tainingmajority  or  their  being  married,  and  the  share 
in  the  son  at  majority     Mr  Murray's  will  declared 
these  shares  to  be  alimentery  and  exclusive  of  the 
fu»  mariti  of  the  daughters'  husbands.    Before  ma- 
jority, Mrs  Johnstone  became  engaged  to  her  present 
husband,  and,  as  he  had  no  means  wherewith  to 
set  up  house,  it  was  arranged  between  Mrs  Johnstone 
and  her  father's  executors  that  a  sum  of  £400  should 
be  upUfted  from  her  sharo  in  her  father's  estete, 
and  set  apart  for  the  purchase  of  furnishings  for 
tho  house.    She  then  entered  into  a  contract  of 
marriage  with  her  husband,  by  which  she  conveyed 
to  trustees  the  balance  of  her  funds,  amounting  to 
about  £1200,  that  they  might,  in  the  first  place, 

Say  to  herself  the  annual  proceeds  of  it,  and  on  her 
eath  to  her  husband,  and  on  the  failure  of  both, 
keep  it  for  the  benefit  of  children  to  be  bom  of  the 
marriage.  Mr  Johnstono,  on  his  part,  undertook 
reciprocal  obligations  in  favour  of  liis  wife.  The 
parties  were  married  on  the  14th  April  1868,  and 
soon  after  the  husbande  ostetes  wore  sequestrated. 
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MiB  Johnstone  had  made  the  necessary  purchases 
in  view  of  the  marriage ;  but  instead  of  confining 
herself  to  the  sum  of  £400,  she  expended  about 
£900  in  that  way.  Her  father's  executors,  when 
they  became  aware  of  the  amount  of  the  debts  she 
had  contracted,  and  after  haying  paid  away  about 
£160  of  the  appropriated  sum,  refused  to  make 
further  payments,  and  they  afterwards  brought  a 
mnltiplepoinding  to  have  the  rights  of  parties  de- 
termined. The  various  tradesmen  to  whom  Mrs 
Johnstone  had  incurred  debts  prior  to  her  marriage, 
and  the  judicial  factor,  who  came  in  place  of  the 
marriage-contract  trustees,  who  had  failed,  were  the 
parties  to  the  process.  The  factor  claimed  the 
whole  sum,  as  representing  the  marriage-contract 
trustees,  to  whom  it  was  conveyed ;  and  the  other 
claimants  rested  their  right  to  be  preferred  .on  the 
ground  that  Mrs  Johnstone  had  not,  by  the  marriage- 
cr)ntract,  effectually  divested  herself  of  the  fee  of  the 
estate  which  she  still  held.    Last  year,  Lord  Bar- 

•  cnple  repelled  this  plea,  and  sustained  the  claim  of 
the  judicial  factor  to  the  capital  of  the  fund  con- 
veyed by  the  marriage-contract ;  and  on  advising  a 
reclaiming-note  for  the  other  claimants,  the  Judges 
of  the  Second  Division  unanimously  adhered.  It 
was  then  represented  to  the  Court  that  a  plea, 
stated  on  behalf  of  Mr  Glapperton  and  Messrs  Ken- 
nington  &  Jenner,  had  not  been  argued  in  the 
Outer-House,  and  they  asked  a  remit  to  the  Lord 
Ordinary  to  hear  parties  upon  it.  The  Court  ac- 
quiesced, and  made  the  remit.  The  plea  was  to 
the  effect  that  the  conveyance  in  the  marriage-con- 
tract had  the  effect  of  rendering  Mrs  Johnstone  in- 
solvent, and  that  it  was  a  gratuitous  alienation 
under  the  Act  1621,  c.  18,  in  favour  of  conjunct 
and  confident  persons  without  a  true  cause,  and  to 
the  prejudice  of  prior  creditors,  ^and  was  also  redu- 
cible as  a  fraud  at  common  law.  Lord  Barcaple 
repelled  this  plea,  and  of  new  preferred  the  judicial 
factor.  His  Lordship  added  the  following  not« : — 
*'  The  only  ground  urged  for  the  preference  claimed 
in  the  plea  was  that  the  conveyance  by  Mrs  John- 
stone to  her  marriage  trustees  is  reducible  under 
the  Act  1621,  or  at  common  law,  as  a  fraud 
upon  her  prior  creditors ;  and  the  Lord  Ordinary 
understandB  this  to  be  the  whole  import  of  the  plea. 
It  does  not  appear  to  him  that  there  is  room  in  the 
present  case  for  the  questions — some  of  them  new, 
and  of  great  importance — ^which  would  have  arisen 
if  the  creditors  of  Mrs  Johnstone  could  have  main- 
tained that  the  conveyance  by  Mrs  Johnstone  in 
the  marriage-contract  was  truly  granted  to  their 
prejudice — they  might  have  done  so  if  her  estate 
had  consisted  of  heritage  which  would  not  have 
passed  to  her  husband  by  force  of  the  marriage ; 
but  her  whole  means  being  moveable,  the  result  of 

^setting  aside  the  marriage-contract,  or  the  trust 
conveyance  which  it  contains,  would  be  to  allow 
her  entire  estate  to  be  carried  to  her  husband 
by  force  of  the  legal  assignation  implied  in  the 
marriage,  and  ultimately  to  the  trustee  on  his 
sequestrated  estate.  The  conclusions  of  the  sum- 
mons of  reduction,  which  has  now  been  brought 
in  aid  of  the  plea,  and  held  as  repeated,  are,  in  the 
most  general  terms,  to  set  aside  the  marriage-con- 
tract m  inieffrum.  The  effect  of  reducing  the  con- 
tract either  wholly  or  to  the  extent  of  Mrs  John- 
stone's prior  debts,  would  be  just  to  that  extent  to 
place  the  funds  in  the  position  of  being  unprotected 
from  the  legal  operation  of  the  marriage,  and  of 
now  consisting  part  of  the  husband's  sequestrated 
estate. 
"  It  may  be  that,  in  the  present  case,  it  would 


have  been  better  for  Mrs  Johnstone's  creditors  that 
her  estate  should  have  passed,  altogether  unpro- 
tected, to  her  husband — though  he  was  in  bankrupt 
circumstances — as  in  his  hands  it  would  have  been 
liable  for  their  debts,  in  which  he  is  now  their 
debtor.  That  must  depend  upon  the  amount  of 
his  own  debts,  upon  the  survivance  of  one  or  other 
of  the  spouses,  and  upon  the  existence  of  a  family. 
In  possible  circumstances  it  may  be  greatly  for  the 
benefit  of  Mrs  Johnstone's  creditors  that  her  pro- 
perty has  been  tied  up  in  terms  of  the  trust.  Bat 
in  any  view  the  true  objection,  if  any  exists,  to  the 
deed,  is  not  that  the  property  has  been  conveyed 
from  Mrs  Johnstone  to  the  prejudice  of  her  creditors 
as  such,  but  that  it  has  been  conveyed  past  the 
husband  to  the  prejudice  of  parties  who  could  only 
have  reached  it  as  his  creditors.  It  is  not  that  the 
contract  rendered  Mrs  Johnstone  insolvent,  for  the 
marriage  without  a  contract  would  have  effectually 
done  that ;  but  that  it  did  not  leave  her  property  to 
pass  to  Mr  Johnstone  and  his  creditors.  Even  if 
this  would  have  been  a  relevant  ground  for  reduc- 
ing the  deed,  it  is  not  the  ground  stated  on  record. 
The  ground  for  setting  aside  the  deed  is  set  forth 
in  the  11th  article  of  the  condescendence  for  Mr 
Glapperton,  which  is  adopted  by  Messrs  Eenning- 
ton  &  Jenner,  in  these  terms : — '  If  the  said  con- 
tract was  intended  to  take  away,  and  did  take  away, 
from  Mrs  Johnstone  the  property  of  her  own  funda  to 
the  prejudice  of  the  claimants*  prior  debts,  it  was  a 
gratuitous  alienation  to  conjunct  and  confident 
persons  in  prejudice  of  said  debts,  and  was  null 
under  the  Act  1621,  c.  18.  Further,  it  was  a  frau- 
dulent alienation  by  Mrs  Johnstone,  who  thereby 
rendered  herself  insolvent,  and  was  intended  to 
defraud,  and  had  the  effect  of  defrauding  her  law- 
ful creditors,  and  ia  null  at  common  law.'  It  is 
unnecessary,  with  reference  to  the  case  as  it  is  thus 
stated,  to  inquire  whether  a  consequential  injury 
of  a  different  kind  has  resulted  to  these  parties  in 
their  cliaracter  of  creditors  of  Mr' Johnstone  since 
the  marriage. 

/*  Mrs  Johnstone  might,  by  marrying  without  a 
contract,  have  transmitted  her  whole  property  to  a 
bankrupt  husband,  and  her  prior  creditors  would 
have  had  no  legal  ground  of  complaint.  On  the 
other  hand,  her  husband's  creditors  could  not 
complain  of  any  amount  of  restriction  which  she 
might  have  placed  upon  his  interest  in  her  for- 
tune, for  the  benefit  either  of  herself  or  of  the 
children  of  the  marriage.  As  little,  as  it  appears 
to  the  Lord  Ordinary,  can  that  complaint  be  made 
by  the  wife's  prior  creditors,  who  in  that  capacity 
have  no  interest  whether  the  rights  of  the  husband 
are  restricted  or  not. 

"  If  the  creditors  could  have  any  case  for  reducing 
the  marriage-trust,  it  would  appear  to  be  of  a  com- 
plex and  pecidiar  kind,  resting  not  merely  upon 
the  alleged  gratuitous  conveyance  of  Mrs  John- 
stone's property  to  the  prejudice  of  prior  creditors, 
but  likewise  upon  the  legal  effect  of  the  marriage 
in  making  her  husband  liable  for  her  debts,  com- 
bined with  the  fact  that  her  property  was  not  also 
made  over  to  him.  No  such  ground  for  setting 
aside  the  deed  is  set  forth  on  the  record,  and  the 
Lord  Ordinary  is  not  disposed  to  think  that  it  could 
have  been  relevantly  stated.  While  Mrs  John- 
stone's property  was  not  attached  by  her  creditors^ 
she  was  entitled  to  dispose  of  it  in  any  way  she 
thought  most  advantageous,  subject  only  to  the 
restraints  of  the  Act  1621,  which,  for  the  reasons 
already  stated,  cannot,  in  the  opinion  of  the  Lord 
Ordinary,  avail  in  the  present  case ;  or  to  the  equit- 
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able  interposition  of  the  Court  to  set  aside  an  act 
of  manifest  frand.  The  Lord  Ordinary  thinks  that 
it  would  be  carrying  this  interposition  further  than 
either  anthority  or  principle  would  warrant  if  the 
Court  were  to  seek  for  the  elements  of  the  alleged 
fraud,  not  in  the  nature  of  the  conyeyance  which 
is  challenged,  and  its  direct  effect  upon  Mrs  John- 
stone's prior  creditors  as  such,  but  in  the  conse- 
quence to  them  as  being  now  creditors  of  the  hus- 
band, of  the  property  not  having  been  transmitted 
to  him  either  by  deed  or  by  the  legal  effect  of  the 
marriage" 
The  creditors  reclaimed. 

800TT  and  Watson,  for  them,  argued — ^It  is  not 
denied  that  the  creditors  of  Mrs  Johnstone,  who  are 
challenging  her  contract  of  marriage,  are  prior  cre- 
ditors in  thesenseof  the  Act  1621 ;  and  therefore,  even 
assuming  the  theory  of  the  Lord  Ordinary's  judgment 
to  be  weU  founded,  it  cannot  be  sustained,  because, 
even  if  the  effect  of  the  reduction  was  to  open  up 
the  fund  to  the  creditors  of  the  husband,  the  claim- 
ants, as  creditors  of  the  husband  as  well  as  of  the 
wife,  would  participate  in  the  dividend  to  be  paid 
out  of  the  estate.  All  the  requisites  of  the  statute 
to  ground  a  reduction  are  present ;  but  there  is  at 
least  one  or  more  of  them.  The  conveyance  to 
trustees  for  the  benefit  of  children  ruueitttri  of  the 
marriage  was  a  conveyance  to  conjunct  and  con- 
fident persons,  but  there  was  no  true  just  and  ne- 
cessary cause  to  enter  into  the  marriage-contract, 
and  the  only  effect  it  had  was  to  render  Mrs  John- 
stone insolvent ;  at  any  rate,  in  the  circumstances, 
that  Mrs  Johnstone  had  incurred  a  sum  of  upwards 
of  £600  to  the  claimants,  besides  other  debts,  prior 
to  entering  into  the  contract,  the  jut  erediti  which 
it  conferred  on  children  of  the  marriage  was  exces- 
sive ;  and  quoad  exeessum  the  contract  should  be  re- 
duced. And  it  is  impossible  to  create  an  alimentnry 
fee— Act  1621,  c.  18 ;  Bell's  Com.,  vol.  ii,  p.  187, 
et  aeq.,  6th  edition  ;  and  the  case  of  Duncan  v.  Slottf 
there  cited ;  Bell,  i,  180 ;   Urquhart,  M.,  10,408. 

GiFJOBD  and  W.  A.  Bbown,  in  answer — It  is  ad- 
mitted that  the  claimants  are  prior  creditors  of  Mrs 
Johnstone,  and  that  may  give  them  a  title  to  chal- 
lenge her  marriage-contract ;  but  the  effect  of  a 
reduction,  if  successful,  would  not  be  to  carry  the 
fund  to  them,  but  to  open  it  up  to  the  creditors  of 
the  husband  by  reason  of  the  assignation  implied 
in  marriage ;  and  therefore  the  Lord  Ordinary's 
interlocutor  is  well  founded.  Another  view  of  the 
case — ^it  may  be  inconsistent  with  the  last  argu- 
ment, but  it  is  a  valid  answer  to  that  of  the  claim- 
ants— ^is,  that  Mr  Murray  impressed  an  alimentary 
character  on  Mrs  Johnstone's  share  of  his  estate,  and 
that  prevents  it  from  being  attachable  by  her  cre- 
ditors. It  may  be  incompetent  to  create  an  ali- 
mentary fee,  but  it  is  quite  competent  to  create  an 
alimentary  liferent ;  and  if  Mr  Murray  exceeded 
his  power  in  making  the  whole  capital  sum  ali- 
mentary, Mrs  Johnstone  cured  the  defect  by  re- 
stricting that  to  the  liferent.  Except  the  title  of 
the  creditors  to  challenge,  none  of  the  requisites  of 
the  Act  has  been  established.  The  conveyance 
was  made  to  trustees,  but  only  as  representing  the 
children  nascituri  of  the  marriage ;  in  themselves 
they  were  not  conjunct  and  confident,  nor  were 
they  so  in  their  representative  character,  because 
it  was  impossible  to  regard  children  that  had  a 
mere  capacity  of  existence  as  conjunct  with  any 
one.  But  it  has  never  been  doubted  that  marriage 
is  an  onerous  cause,  and  the  onerosity  of  the  con- 
tract is  sufficient  to  sustain  it.  In  itself,  its  terms 
arc  in  every  respect  reasonable,  and  the  creditors 


who  have  suffered  from  the  advances  which  they 
made  have  themselves  to  blame,  both  for  their  reck- 
lessness and  not  contemplating  the  chance  of  a 
marriage  contract  by  which  Mrs  Johnstone's  funds 
would  be  carried  away  from  them ;  Bell,  ut  supra 
— Ersk.,  iv,  1,  ZS—Sollo  v.  Rcanaay,  28th  Nov 
1882,  11  8.,  182. 
At  advising, 

LoBD  Justice -Clbbk — I  think  his  judgment  is 
correct,  but  I  cannot  go  along  with  the  liord  Ordi- 
nary in  the  medium  coneludendi  which  he  has 
adopted,  that  the  parties  have  no  title,  because 
they  have  no  interest,  the  effect  of  the  reduction, 
in  his  view,  if  successful,  being  to  open  up  the 
fund  for  the  benefit  of  the  creditors  of  the  hus- 
band. There  are  three  things  necessary  under  the 
Act  to  confer  a  title  to  challenge — {X\  that  the 
challenger  shall  be  a  prior  creditor ;  (2)  that  the 
conveyance  shall  be  to  conjunct  and  confident  per- 
sons ;  (8)  that  there  shall  be  no  true  just  or  neces- 
sary cause  for  the  conveyance.  The  presence  of  the 
first  requirement  of  the  Act  is  conceded.  It  is  un- 
necessary to  decide  the  case  as  based  on  the  argu- 
ment, whether  the  conveyance  in  the  marriage- 
contract  was  to  conjunct  and  confident  persons — 
and  that  is  in  many  aspects  a  difficult  and  delicate 
question — ^because,  according  to  the  view  that  I  take, 
there  is  a  true  just  and  necessary  cause.  It  is  im- 
possible to  consider  the  position  of  parties  and  the 
nature  of  the  contract  without  coming  to  the  con- 
clusion that  the  settlement  made  by  them  was  a 
fair,  rational,  onerous  contract.  (His  Iiordsbip  re- 
cited the  provisions  of  the  contract.)  If  the  settle- 
ment was  rational,  and  thereby  onerous,  one  of  the 
indispensable  requisites  of  the  statute  is  absent; 
and  I  do  not  know  what  contract  could  stand  if  we 
were  to  reduce  this  one. 

LoBD  CowAN — It  is  a  novel  question  that  rises 
out  of  the  attempt  to  reduce  a  marriage-contract 
under  the  Act  of  1621,  and  at  common  law.  I  con- 
cur with  your  Lordship,  that  the  ground  of  the 
Lord  Ordinary's  judgment  is  not  satisfactory.  I 
cannot  see  that  the  result  would  be  that  the  hus- 
band's creditors  would  get  the  money,  for,  at  the 
time  the  debts  were  contracted,  Mrs  Johnstone  had 
no  right  to  her  share  of  her  father's  money,  because 
his  will  declares  that  it  was  to  vest  only  at  majo- 
rity or  on  her  being  married.  The  only  question 
then  is.  Can  it  be  shown  that  the  deed  was  exe- 
cuted for  an  onerous  cause  ?  Was  it  so  ?  The 
deed  was  an  antenuptial  contract  of  marriage, 
which  in  its  character  is  an  onerous  contract.  I 
reserve  my  opinion  as  to  whether  or  not  a  mar- 
riage-contract may  be  set  aside  on  the  ground  that 
its  provisions  are  excessive.  But  I  never  saw  a 
more  rational  deed  than  the  present.  Accordingly, 
we  must  hold  that  when  her  money  vested  in  Mrs 
Johnstone,  it  did  so  under  the  conditions  of  the  mar- 
riage-contract. 

LoBD  BsNHOLicB — ^This  is  a  very  novel  and  in- 
teresting case.  It  is  an  attempt  to  reduce  a  mar- 
riage-contract under  the  Act  of  1621,  and  at  com- 
mon law,  and  the  only  case  cited  in  support  of  it 
is  that  of  Duncan  v.  Slow,  referred  to  by  Professor 
Bell.  I  cannot  take  this  case  as  an  exposition  of 
the  law,  to  the  effect  that  postnuptial  are  equiva- 
lent in  their  effect  to  antenuptial  contracts.  An 
examination  of  the  case  will  not  bear  out  this  pro- 
position. It  was  a  very  special  case,  and  I  cannot 
take  it  as  an  authority  on  the  general  question. 
A  marriage-contract  would  require  to  be  very  ex- 
travagant indeed  to  be  set  aside  under  the  Act 
1621,  and,  in  my  opinion,  this  is  not  an  extra- 
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yagant  marriage-contract,  but  a  very  reasonable 
one. 

Lord  Kiavib — I  cannot  concur  in  the  ground 
upon  which  the  Lord  Ordinary  has  noted  his  judg- 
ment. Nor  can  I  lay  down  any  general  proposi- 
tion that  there  can  be  no  reduction  or  setting  aside 
of  a  marriage-contract,  so  far  as  its  provisions  are 
excessive,  under  the  Act  of  1621 ;  on  the  contrary, 
I  am  disposed  to  think  that  either  the  application 
of  the  statute  or  of  common  law  may  he  a  good 
ground  of  reduction.  His  Lordship,  after  examin- 
ing the  case  of  Duncan  ▼.  SloiSy  concurred  with  the 
other  Judges  that  it  was  no  authority  to  set  aside  a 
contract  which  was  in  every  respect  reasonable. 

The  Court  accordingly  adhered  to  the  interlocu- 
tor of  the  Lord  Ordinary. 

Agent  for  Pursuer — ^A.  K.  Morrison,  S.S.C. 

Agent  for  Judicial  Factor — John  Henderson, 
S.S.O. 


HOUSE  OF  LOEDS. 


Thwrsdayy  May  16. 

dickson  v.  pagan  and  others  (somkr- 
villb's  trustbbs). 

Husband  and    Wife — Postnuptial   Contract — Con- 
ditional Settlement,    Terms  of  settlement  by  a 
husband  in  postnuptial  contract,  which  held 
intended  to  take  effect  only  in  case  of  the 
wife  surviving;  and  the  wife  having  prede- 
ceased, the  husband  held  to  have  full  power  to 
dispose  of  his  estate. 
This  was  an  appeal  against  a  I'udgment  of  the 
Second  Division  of  the  Court  of  Session  as  to  the 
construction  of  a  postnuptial  settlement  of  the  late 
Colonel  Somerville.    Dr  Pagan  and  the  other  trus- 
tees and  executors  of  the  late  Colonel  Somerville 
raised  an  action  of  multiplcpoinding  against  Mrs 
Dickson,  wife  of  Mr  William  Dic^n  and  only 
daughter  of  the  late  Colonel  Somerville,  and  her 
husband  and  others. 

The  following  were  the  facts  of  the  case : — Colonel 
Somervillo,  a  captain  in  the  service  of  the  East 
India  Company,  was  married  in  June  1816  to  Miss 
Eleanor  Dixon.  There  was  no  antenuptial  con- 
tract of  marriage ;  but  on  the  17th  August  1818, 
Colonel  Somerville  and  his  wife  executed  a  mutual 
postnuptial  contract,  in  order  to  regulate  the  in- 
terests which  the  spouses  were  to  have  in  the  pro- 
perty then  belonging  to  them,  or  that  they  might 
afterwards  come  to  have  right  to. 

Obtain  Somerville  conveyed  to  his  wife,  "  in 
case  she  survives  him,  the  full  liferent  right  of 
every  property,  money,  means,  and  effects  of  every 
denomination  that  may  pertain  and  belong  to  him 
at  his  death,  for  the  said  Eleanor  Dixon,  her 
liferent  use  fidlenarly  ;  but  reserving  to  the  said 
Henry  Erskine  Somerville  full  power  to  burden 
bis  said  effects  or  estate  with  an  annual  payment 
or  payments,  not  exceeding  in  all  £25  sterling,  to 
such  person  or  persons  as  he  shall  bequeath  the 
same  to  by  any  deed  or  writing  under  his  hand  ; 
and  it  is  hereby  declared  that  the  said  liferent, 
under  the  above  reservation,  shall  be  subject  al- 
ways to  the  maintenance,  clothing  and  education  of 
the  child  or  children  that  may  be  procreated  of  the 
marriage ;  and  upon  the  decease  of  the  said  Eleanor 
Dixon,  the  whole  subjects,   money,  means,  and 


effects  liferented  by  her  as  aforesaid,  are  hereby 
conveyed  to  the  child  or  children  of  the  marriage, 
and  if  more  than  one,  to  be  divided  in  such  pro- 
portions as  the  said  Henry  Erskine  Somerville, 
and  failing  him,  the  said  Eleanor  Dixon,  shall  see 
proper,  by  a  writing  under  his  or  her  hand ;  and 
in  case  of  no  children  existing  of  the  present  mar- 
riage, it  is  hereby  undersUwd  and  agreed  that  the 
whole  property,  Ac,  to  be  liferented  as  aforesaid, 
shall  belong  and  accresce  to  the  heirs  and  executors 
of  the  said  Henry  E.  Somerville,  or  his  assignees, 
upon  which  he  reserves  the  power  of  bequeathing 
and  disposing  of  as  he  may  think  proper." 

On  the  other  part,  Mrs  Somerville  conveyed  to 
her  husband  and  the  children  of  the  marriage  in 
fee,  whom  failing,  to  her  husband  and  his  heirs, 
executors,  and  assignees,  all  goods,  money,  &c., 
then  belonging  to  her,  or  which  she  might  succeed 
to,  and  particularly  a  sum  of  £1000,  to  which  she 
was  entitled  under  her  father's  settlement;  with 
power  to  her,  however,  in  case  she  should  survive 
her  husband,  and  there  should  be  no  children,  to 
will  and  dispose  of  that  sum.  In  1825  the  first 
and  the  only  surviving  child  of  the  marriage,  Elea- 
January  1826  the  trustees  under  Mrs  Somerville's 
nor,  now  Mrs  Dickson,  the  appellant,  was  bom.  In 
father's  settlement  paid  over  to  Colonel  Somer- 
ville the  sum  of  £1000,  mhoYe  mentioned.  In 
August  of  the  same  year  Colonel  Somerville  exe- 
cuted a  will,  in  which  he  stated  it  to  be  his  desire 
that  the  postnuptial  contract  should  be  valid  in 
every  respect,  and,  to  the  full  extent  therein  ex- 
pressed, he  exercised  the  power  therein  assigned  to 
hnn,  and  bequeathed  an  annuity  of  £25  to  his  sister 
Harriet.  On  the  10th  November  1840  Mrs  Somer- 
ville died,  survived  by  her  husband,  and  by  the  ap- 
pellant Mrs  Dickson.  In  February  1841  Colonel 
Somerville  executed  a  holograph  will,  in  which  he 
bequeathed  all  his  property  to  his  daughter,  after 
deducting,  however,  a  considerable  number  of 
legacies  aud  annuities.  In  February  1852  he 
executed  the  will  which,  with  the  codicils  at- 
tached, constitutes  the  final  disposition  of  his  pro- 
perty. He  thereby  directed  that  various  legaciea 
should  he  paid  to  his  relations,  and  that  his  trus- 
tees should  hold  the  residue  for  behoof  of  his  daugh- 
ter and  her  children,  but  that,  should  she  die 
without  children,  she  should  have  power  of  dispos- 
ing only  of  £500.  The  rest  of  the  residue  was  to 
be  divided  among  the  testator's  sisters,  nephews, 
and  nieces,  whom  he  named.  In  December  1864 
a  contract  of  marriage  was  entered  into  between 
William  Dickson  and  Eleanor,  daughter  of  Colonel 
Somerville,  by  which  the  last  named  bound  himself, 
inter  tdioy  to  make  over,  within  three  months  after 
the  marriage,  the  sum  of  £8000  to  trustees  fur  his 
daughter*s  and  her  husband's  behoof  in  liferent, 
and  to  their  children  in  fee.  Colonel  Somerville 
died  in  1868.  He  left  estates  amounting  to  abont 
£28,000,  besides  the  £8000  transferred  to  the  trus- 
tees under  the  marriage-contract  of  his  daughter. 
Mrs  Dickson  (who  had  no  children)  and  her  hus- 
band now  claimed  the  whole  trust-fiind,  on  tJie 
ground  that,  as  the  only  surviving  child  of  the 
marriage,  she  was  entitled  to  the  whole,  under  the 
postnuptial  contract  of  1818.  The  legatees  to 
whom  the  fee  of  the  ofstate,  failing  Mrs  Dickson's 
children,  was  to  be  paid,  claimed  under  the  dec^d, 
and  contended  that  the  residue  should  be  held  by 
the  trustees  during  Mr  and  Mrs  Dickson's  life. 

The  Lord  Ordinabt  (Barcaplk)  held  that  the 
postnuptial  settlement  of  1818  was  binding,  and 
had  not  been  competently  revoked,  and  therefore 
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that  Mrs  Dickson  was  entitled,  under  such  settle- 
ment, to  the  whole  free  estate  of  the  testator.  The 
Second  Division  unanimously  recalled  this  inter- 
locutor, and  held  that  the  postnuptial  settlement 
was  intended  only  to  operate  in  the  event  of  the 
testator's  wife  surviving  him ;  and  that  the  testa- 
tor, having  survived  his  wife,  had  full  power  to 
settle  and  dispose  of  his  succession,  heritable  and 
moveable,  notwithstanding  the  postnuptial  con- 
tract. 

Mrs  Dickson  and  her  husband  appealed. 

Sir  BouNDBLL  Falmsb,  Q.C.,  and  Sklwtn,  Q.C., 
for  appellants. 

The  Attorney  General  (Bolt),  Ahdibson,  Q.G., 
and  JoBN  A.  Shand,  for  respondents. 

LoBo  Chakovllob — My  Lords,  two  questions  were 
raised  upon  this  appeal — 1st,  Whether  upon  the 
true  construction  of  the  postnuptial  settlement  of 
the  father  and  mother  of  the  appellant,  Mrs  Dick- 
son, any  interest  accrued  to  her  as  the  only  sur- 
viving child  of  the  marriage? 

2d,  Wbeiher  this  postnuptial  settlement  was  re- 
vocable  at  the  father's  pleasure,  or.  at  all  events, 
whether  it  was  not  good  against  his  gratuitous 
alienation? 

If  the  first  question  is  answered  in  the  negative, 
an  answer  to  the  second  question  will  become  un- 
necessary. 

The  first  question  is  one  purely  of  intention,  to 
be  collected  from  the  language  of  the  deed,  and 
therefore  decisions  upon  other  cases,  or  the  prin- 
ciples of  the  law  of  Scotland  with  respect  to  dispo- 
sitions to  parents  or  children  are  of  little  use,  ex- 
cept 80  f cur  as  they  may  assist  in  giving  a  meaning 
to  the  words  which  are  employed.  The  recital  or 
narrative  of  the  deed  from  which  the  purpose  of  it 
may  be  collected,  consists  of  two  parts,  one  contain- 
ing the;reason  of  its  being  made,  the  other  the  ob- 
ject intended  to  be  carried  out.  The  reason  for 
the  settlement  is  expressed  to  be,  to  supply  the  want 
of  written  articles  previous  to  the  marriage  of  the 
spouses,  as  to  the  division  of  or  succession  to  any 
property  then  belonging  to  them,  or  which  they 
might  acquire  or  succeed  to,  or  interest  which  they 
or  their  children  or  heirs  might  have  in  the  event 
of  a  dissolution  of  the  marriage  by  the  death  of  one 
or  both  of  them. 

All  these  events  will  not  be  provided  for  if  the 
settlement  of  the  husband's  property  is  restricted 
to  the  single  event  of  his  wife  surviving  him.  But 
the  reason  being  thus  stated,  the  object  and  inten- 
tion of  the  settlement  are  expressed  to  be  *'  in  order 
to  regulate  the  interests  which  the  said  Henry 
Erskine  Somerville  and  Eleanor  Dixon,  are  to 
have  in  the  property  presently  belonging  to  them, 
or  that  they  may  acquire  or  succeed  to  during  their 
marriage,  or  that  they  may  afterwards  come  to  have 
right  to."  To  accomplish  this  object,  Henry  Er- 
skine Somerville  dispones,  &c.,  "  to  and  in  favour 
of  Eleanor  Dixon,  his  spouse,  in  case  she  survives 
him,  the  full  liferent  of  every  propertyj"  money, 
means,  and  effects  of  every  denomination  that  may 
pertain  and  belong  to  him  at  his  death,  for  the  said 
Eleanor  Dixon,  for  her  liferent  use  allenarly." 

It  was  said,  on  behalf  of  the  appellant,  that  the 
disposition  being  of  every  thing  belonging  to  the 
husband  at  his  death,  and  being  for  the  liferent  use 
of  the  wife,  the  words  "in  case  she  survives  him," 
were  necessarily  involved  in  the  subject  of  the  dis- 
position and  the  term  of  enjoyment,  and,  according 
to  the  maxim  "  EzpretHo  eorum  qua  taeiU  intunt 
nihil  operatur^^  are  mere  surplusage.  But  there  is 
also  another  rule  in  the  construction  of  deeds, 


which  must  not  be  disregarded,  that  no  words  are 
to  be  rejected  if  they  can  receive  a  sensible  inter- 
pretation. Now  the  words  *'  if  she  survives  him" 
appear  to  me  to  bo  not  only  susceptible  of  a  consis- 
tent application,  but  to  be  of  essential  service  in 
ascertaining  the  meaning.  Even  if  those  words 
are  included  in  those  which  follow,  they  may,  from 
that  circumstance  alone,  indicate  the  intention  of 
the  settlement  more  clearly.  If  the  disposition  of 
what  might  belong  to  the  husband  at  his  death, 
and  the  liferent  given  to  the  wife,  would  have  been 
sufficient  in  themselves  to  denote  that  her  interest 
would  depend  on  her  husband  predeceasing  her, 
then  the  words  "  if  she  survive  Mm"  appear  to  me 
to  become  emphatic  words,  expressive  of  an  inten- 
tion that  only  upon  that  contingency  the  wife  was 
to  have  what  was  provided  for  her.  In  other  words 
it  was  a  gift,  upon  the  condition  of  her  surviving,  of 
a  liferent  of  aU  that  the  husband  should  have  at 
his  death. 

If  this  is  the  proper  construction  of  this  first  pro- 
position, then  all  the  subsequent  ones  hinge  upon 
it,  and  the  words  in  which  they  are  expressed 
sufficiently  induce  this  intention.  The  words 
"upon  the  decease  of  the  said  Eleanor  Dixon, 
the  whole  subjects,  money,  means,  and  effects  life- 
rented  as  aforesaid,"  may  certainly  mean,  and 
the  dispositions  are  perfectly  consistent  if  they 
do  mean,  liferented  to  the  wife  in  case  she  sur- 
vives. Even  in  this  event  the  husband  does  not 
relinquish  all  power  over  his  property,  for  he  has 
reserved  a  right  to  designate  the  proportions  in 
which  the  children  shall  take  after  the  death  of 
their  mother.  This  appears  to  me  to  justify  the 
opinion  I  have  formed.  For  if  the  father  thus  re- 
serves to  himself  a  power  to  regulate  the  modo  of 
succession  of  his  children  in  the  event  of  his  wife 
surviving  him,  it  could  hardly  have  been  his  in- 
tention, if  he  survived  his  wife,  that  he  should  lose 
all  power  of  disposition  over  his  own  property.  The 
settlement  then  proceeds — "  in  case  of  no  children 
existing  of  the  present  marriage "  (which,  to  be 
consistent  with  what  has  preceded,  must  mean 
children  at  the  decease  of  the  wife),  "  the  whole 
property,  means,  and  estate  to  be  liferented  as 
aforesaid,  shall  belong  and  accrue  to  the  heirs  and 
executors  of  the  husband  or  his  assignees."  I  think 
that  these  words  strengthen  the  construction  which 
was  adopted  by  the  Judges  of  the  Second  Division, 
and  with  which  1  agree,  that  the  close  of  the  limi- 
tations shows  that  they  were  all  framed  upon  the 
event  of  the  husband  being  dead  upon  their  taking 
effect,  and  that  they  all  depend  upon  this  contin- 
gency. 

I  think  that  no  aid  in  the  construction  can  be 
derived  one  way  or  the  other  from  the  absolute  dis- 
position of  the  wife's  property  to  the  husband,  on 
the  one  hand,  compared  with  the  contingent  dispo- 
sition of  his  property  to  her,  on  the  other.  AU  that 
can  be  said  upon  the  subject  is,  that  the  settlement 
was  the  result  of  a  mutual  agreement,  and  that 
there  is  nothing  in  the  value  of  the  wife's  property 
that  renders  such  an  agreement  improbable. 

Being  of  this  opinion,  it  becomes  unnecessary  to 
consider  the  other  question  as  to  the  husband's 
power  of  revocation,  and  I  therefore  forbear  to  say 
anything  upon  it.  I  think,  therefore,  that  the  in- 
terlocutor appealed  from  ought  to  be  affirmed. 

Lord  GsAinroBTn — The  question,  my  Lords,  in 
this  case  is  whether,  according  to  the  true  con- 
struction of  this  postnuptial  contract,  Mrs  Dickson, 
as  the  only  child  of  the  marriage  who  attained  ma- 
jority, became  entitled  on  her  father's  death,  in 
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1868,  to  all  the  property  of  which  he  was  then  pos- 
sessed ;  and  this  depends  on  the  interpretation  to 
be  put  on  the  words  "  in  case  she  survives  him," 
which  are  connected  with  the  gift  of  liferent  to 
Eleanor  SomerviUe  her  mother.  If  the  contingency 
which  these  words  naturally  import  is  to  be  treated 
as  applying  to  what  is  given  to  the  daughter,  then 
she  took  nothing  under  the  clause  in  question,  for 
her  mother  did  not  survive  her  father.  But  if 
those  words  are  not  to  be  read  as  really  importing 
contingency,  but  are  to  be  rejected  as  being  merely 
exprettio  eorum  qua  taeiU  ituunt^  then,  unless  other 
expressions  can  be  discovered  in  the  instrument 
aflfecting  her  rights,  or  unless  by  the  law  of  Scot- 
land those  rights  could  be  varied  by  her  father's 
testamentary  disposition,  she  became  entitled  on 
his  death  to  the  whole  of  his  property. 

From  the  time  of  the  death  of  Mrs  SomerviUe,  in 
November  1840,  Major  Somerville  appears  to  have 
supposed  that  he  haa  a  power  to  dispose  of  his  pro- 
perty by  will  as  he  might  think  fit.  For  soon  idter 
her  death  he  made  a  will  disposing  of  it  in  a  way 
inconsistent  with  the  notion  that  it  all  belonged 
absolutely  to  his  daughter.  This  was  inconsistent 
with  a  construction  of  the  postnuptial  contract 
which  should  deprive  him  of  such  a  power ;  but  it 
was  not,  indeed  it  could  not  be,  argued  that  his  be- 
lief as  to  what  his  rights  were  tmder  the  instrument 
in  question  should  influence  us  in  the  construction 
we  ought  to  put  upon  it.  It  is,  however,  consistent 
with  principle  that  a  Court,  in  endeavouring  to 
construe  an  instrument  ambiguously  worded  should 
so  far  take  into  account  the  probable  intention  of 
the  parties,  so  that  if  the  instrument  is  capable  of 
two  constructions,  one  consistent  and  the  other  in- 
consistent, or  less  consistent  with  what,  according  to 
the  ordinary  motives  which  influence  mankind,  the 
parties  may  be  supposed  to  have  intended,  that 
circumstance  may  not  unreasonably  be  taken  into 
account  by  the  Court  in  its  endeavour  to  interpret 
that  which  is  obscure.  Now  here  it  seems  to  me 
highly  improbable  that  Major  Somerville,  who  was 
stUI  a  young  man,  could  have  intended  to  execute 
a  deed  whereby  he  should  bind  himself  to  secure 
to  the  issue  of  his  then  marriage  everything  he 
should  possess  at  his  death,  to  the  exclusion  of  the 
issue  he  might  have  by  any  subsequent  marriage. 
He  might  reasonably  be  willing  to  secure  it  for  tiie 
benefit  of  the  children  of  his  then  marriage,  if  he 
should  die  in  the  lifetime  of  his  wife.  I  cannot 
think  it  probable  he  should  have  intended  so  to 
deal  with  it  if  he  should  survive  his  wife  and  have 
a  family  by  a  subsequent  marriage.  Although, 
however,  this  appears  to  me  to  be  an  improbable 
intention  to  impute  to  him,  yet,  if  the  language  of 
the  deed,  fairly  construed,  leads  necessarily  or  natu- 
rally to  such  a  result,  we  are  not  at  liberty  to  in- 
dulge in  speculation,  and  to  give  to  it  an  unnatural 
interpretation,  in  order  to  effectuate  what  we  think 
it  probable  the  parties  using  it  really  intended. 
But  I  do  not  think  the  language  here  used  neces- 
sarily, or  even  naturally,  leads  to  the  result  con- 
tended for  by  the  appellants.  Their  argument  is, 
that  the  words  "  in  case  she  survives  him  "  are  to 
be  regarded  as  merely  expresiio  eorum  qua  taciti 
msunt, 

Sq  far  as  relates  to  the  estate  and  interest  given 
to  the  wife  in  liferent,  it  is  correct  to  say,  that  these 
words  are  necessarily  implied ;  because  unless  she 
should  survive  her  husband  she  could  not  take  any- 
thing. But  the  same  reasoning  does  not  apply  to 
the  daughter.  If  the  words  are  to  be  read  as  go- 
verning the  whole  sentence,  then  as  to  the  daughter 


they  express  something  not  implied  in  the  gift  to 
her ;  so  that  the  question  is,  whether  these  words 
are  to  be  read  as  applicable  to  the  wife's  liferent 
only,  or  are  to  be  carried  on  through  the  whole 
gift?  I  am  of  opinion  that  they  govern  the  whole. 
It  is  a  well  known  canon  of  construction  that  effect 
is  to  be  given,  if  possible,  to  every  word  used ;  and 
acting  on  that  rule,  we  ought  I  think  to  hold  that 
the  words  here  in  question  apply  to  the  interest  of 
the  daughter  as  well  as  of  the  mother,  for  otherwise 
they  have  no  operation.  This  construction  is 
strongly  favoured  by  looking  to  what  it  is  which  is 
given  to  the  daughter.  She  is  to  have  the  whole 
subjects,  money,  means  and  effects  liferented  by 
the  mother.  I  do  not  mean  to  say,  if  the  oonstmc- 
tion  required  it,  that  these  words  taken  per  m  ne- 
cessarily import  that  the  mother  must  have  pre- 
viously enjoyed  for  life  that  which  is  to  go  to  the 
daughter.  The  words  "liferented  at  aforttaii** 
might,  if  the  context  so  required,  be  taken  to  mean 
m  which  ih4  mother  if  she  thould  survive  her  husband 
woe  to  have  a  liferent^  t.«,  to  be  a  mere  description 
of  the  thing  given.  But  the  more  obvious  meaning 
is,  that  the  daughter  was  to  succeed  to  what  the 
mother  had  previously  enjoyed  in  liferent. 

The  clause,  it  will  be  observed,  does  not  provide 
that  if  there  should  be  no  child  of  the  marriage, 
then  the  whole,  on  the  decease  of  the  wife,  should 
revert  to  Major  Somerville  himself,  but  says  that  it 
is  to  "  belong  and  aocresce  to  his  heirs,  executors  and 
assignees."  This,  it  was  strongly  argued,  shows 
that  the  deed  in  the  clause  before  us  contemplated 
the  death  of  Major  Somerville  in  the  lifetime  of  his 
wife ;  otherwise  the  provision  would  have  been  that 
the  property  should,  for  default  of  issue,  revert  to 
himself,  or  to  some  such  effect.  The  argument  ap- 
pears to  me  unanswerable  if  the  words  "  upon  the 
decease  of  the  said  Eleanor  Dixon"  are  to  be 
read  as  meaning  immediately  upon  her  decease,  or 
as  referring  only  to  property  which  she  should  ac- 
tually have  enjoyed  in  liferent.  But  if  the  previons 
part  of  the  deed  is  to  be  read  as  contended  for  by 
the  appellants,  t.0.,  as  a  mere  gift  to  Eleanor  for 
life,  and  upon  her  decease  to  the  children  of  the 
marriage,  or,  if  no  children,  to  the  heirs  and  execn- 
tors  of  Major  Somerville,  then,  inasmuch  as  the 
subject  matter  of  the  deed  is  the  whole  property 
which  Major  Somerville  should  be  possessed  of  at 
his  decease,  there  is  no  absolute  inconsistency  in 
saying,  that  in  default  of  issue  of  the  marriage  it 
should  go  to  his  representatives.  I  must,  however, 
say  that  as  he  must,  in  such  a  case  as  is  supposed, 
have  become  in  his  own  lifetime  absolutely  entitled 
to  the  whole  in  possession,  the  provision  that  at 
his  death  it  should  belong  and  accresce  to  his  heirs, 
executors  or  assignees,  is  very  strange,  and  leads  to 
the  supposition  that  it  could  not  have  been  what  the 
parties  intended.  All  this  difficulty  is  removed  by 
giving  to  the  previous  part  of  the  deed  the  con- 
struction which  I  venture  to  think  is  the  natural 
one. 

The  view  of  th^  case  which  I  have  thus  taken  is 
rendered  more  dear  by  the  nature  of  the  deed  and 
the  objects  which  it  contemplated.  It  is  a  postnup- 
tial deed.  By  such  a  deed  the  spouses,  according  to 
the  law  of  Scotland,  could  not  affect  any  interest 
which  the  children  would  have  independent  of 
marriage-contract  in  the  estates  of  the  father  at  his 
decease,  though  they  might  bind  the  rights  of  the 
wife  in  her  jut  relictce.  The  settlement  begins  by 
reciting  that  the  parties  to  it  (Major,  then  Captain, 
Somerville  and  Eleanor  Dixon)  had  married  two 
years  previously  without  written  articles  as  to  the 
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succession  to  any  property  then  belonging  to  thera 
or  which  they  might  acquire  or  succeed  to,  or  which 
they  or  their  children  might  have  in  the  event  of  a 
dissolution  of  the  marriage  by  the  death  of  one  or 
both  of  them.  Therefore,  in  order  to  regulate  the 
interests  which  they,  the  said  Henry  £.  Somer- 
Yille  and  £leanor  Dixon  are  to  have  in  the  pro- 
perty presently  belonging  to  them,  or  that  they  may 
acquire  or  succeed  to  during  the  marriage,  they 
proceed  to  make  the  provisions  to  which  I  have  al- 
ready adverted. 

The  object  of  the  parties,  it  will  be  observed,  is 
not  stated  to  be  to  make  any  provision  for  the 
children,  whom  they  probably  knew  they  could  not 
bind,  or  having  any  reference  to  their  interests, 
but  only  to  regulate  the  rights  of  the  spouses  them- 
selves in  their  present  and  future  property,  acquired 
during  the  marriage,  or  that  they  might  afterwards 
come  to  have  right  to.  Now,  this  object  was  fully 
carried  into  effect  on  the  part  of  Major  Somerville 
by  securing  to  his  wife,  if  she  should  survive  him, 
a  liferent  in  all  the  property  of  which  he  should  die 
possessed,  and  giving  to  the  children  of  the  mar- 
riage, at  her  death,  what  she  should  have  enjoyed 
for  her  life.  There  is  nothing  to  be  collected  from 
the  recital  showing  an  intention  on  the  part  of 
Colonel  Somerville  to  make  provision  for  the  child- 
ren in  case  his  wife  should  die  in  his  lifetime,  and 
80  he  should  never  be  called  on  to  make  provision 
for  her.  The  deed,  construed  according  to  the 
literal  meaning  of  the  words,  carries  into  full  effect 
the  recited  intention,  and  I  see  no  reason  for  en- 
deavouring to  extend  its  operation  beyond  what  the 
language,  literally  construed,  imparts.  On  these 
grounds,  I  have  come  to  the  conclusion  that  the 
decision  of  the  Court  of  Session  was  right. 

I  will  only  add,  that  the  doctrine  of  the  English 
courts,  to  which  we  were  referred  by  Sir  R.  Palmer, 
in  such  cases  as  Key  v.  Key,  4  Be  Qex.,  M.  and  G., 
70 ;  and  Howgrave  v.  Carter,  8  V.  and  B.,  79,  even 
if  the  rules  of  construction  there  acted  on,  and  which 
had  been  established  with  great  hesitation  by  Lord 
Thurloe  and  Lord  £ldon,  are  to  be  acted  on  in 
Scotland,  do  not  apply  to  the  present  case.  In  all 
these  cases  the  Court  of  Chancery  felt  itself  war- 
ranted in  holding  that  the  object  of  the  will  or 
settlement  must  have  been  to  make  an  absolute  pro- 
vision for  all  the  children  attaining  twenty  one, 
though  the  language  seemed  to  indicate  the  sur- 
Tiving  of  their  parents  as  a  condition  precedent. 
No  such  doctrine  can,  in  my  opinion,  be  attributed 
to  the  deed  now  under  consideration. 

Lord  Westburt — My  Lords,  I  regret  that  I  can- 
not concur  in  the  opinion  of  my  noble  and  learned 
friends;  but  aa  this  is  a  question  not  involving 
any  general  principle  or  point  of  law,  but  turning 
entirely  upon  the  construction  of  a  private  instru- 
ment, I  abstain  from  stating  my  reasons  at  length. 
It  would  be  useless  vnth  regard  to  the  decision  it- 
self, and  if  there  Be  any  validity  or  force  in  the 
reasons,  it  would  only  have  the  effect  of  weakening 
the  confidence  of  the  parties  in  the  judgment  to 
which  they  must  submit. 

Sib  Rous  dell  Palmxb— I  do  not  know  whether 
your  Lordship  will  allow  me  to  say  a  single  word 
on  the  subject  of  costs.  Your  Lordship  will  recol- 
lect that  this  is  a  family  case  arising  under  the 
provisions  of  a  will.  The  property  in  substance 
goes  to  the  parties  for  their  own  life,  though  with 
remainders  to  the  children,  and  even  in  case  there 
should  be  no  children.  I  do  not  know  whether 
your  Ixjrdships  will  think  that  should  be  considered 
with  reference  to  the  question  of  costs. 

VOL.  IV. 


Mr  Akdkbson— There  is  no  question  upon  the 
consideration  of  the  will.  It  is  upon  the  marriage- 
settlement. 

Lord  Chakobllor — I  do  not  know  what  my  noble 
and  learned  friend  thinks  on  the  subject  of  costs ; 
of  course  I  intended  to  put  the  question  to  the 
House.  "  That  the  appeal  be  dismissed  with  costs." 
I  do  not  know  whether  my  noble  and  learned 
friend  is  of  that  opinion. 

Lord  Cranworth — My  Lords,  I  am  sorry  to  say 
that  that  is  my  opinion.  I  have  always  an  incli- 
nation in  family  suits  to  make  the  costs  of  the  par- 
ties come  out  of  the  estate ;  but  this  is  not  an  am- 
biguity created  by  the  testator. 

Interlocutors  appealed  from  afi^rmed,  and  appeal 
dismissed,  with  costs. 

Agent  for  Appellants — J.  T.  Mowbray,  "W.S.,  and 
Loch  &  Maclaurin,  Westminster, 

Agents  for  Respondents — J.  Shand,  W.S.,  and 
Simson  &  Wakeford,  Westminster. 


Monday^  May  20. 

DIGGENS  V.   GORDON. 
(The  Court  of  Session,  6  Macph.  609.) 

Rtuband  and   Wife — Antenuptial   Contract — Con- 
quest— Suceeseion.    Held  (aff.  C.   S.)   that  a 
conveyance  by  a  wife  in  an  antenuptial  con- 
tract of  whatever  she  might  "  conquest  or  ac- 
quire "  during  the  marriage,  was  not  to  be 
construed  technically,  but  comprehended  estate 
to  which  she  succeeded  under  her  parents' 
marriage-contract,  and  as  heir  ab  intettato  of 
her  father. 
On  4th  January  1860  an  antenuptial-contract  of 
marriage  was  entered  into  between  Francis  John 
Diggens  and  Mary  Nisbet,  daughter  of  Mr  Ralph 
Nisbet  of  Mainhouse.     Mr  Diggens  conveyed  to 
trustees  a  policy  of  insurance  on  his  life  for  £200, 
to  be  held  for  his  wife  and  the  children  of  the  mar- 
riage.   Miss  Nisbet,  on  the  other  hand,  conveyed 
to  the  trustees,  to  be  held  for  herself  and  the  chil- 
dren of  the  marriage,  100  shares  of  the  stock  of 
the  North  of  Scotland  Banking  Company;   and 
farther,   "all  sums  of  money,  goods,  gear,  and 
effects,  and  heritable  and  moveable  estat^  of  every 
description,  wheresoever  situated,  which  she  may 
conquest  or  acquire  during  the  subsistence  of  the 
said  intended  marriage."     On  5th  January  the 
marriage  took  place.      In    November    1863    Mr 
Nisbet  died.    By  deed,  dated  in  1855,  he  directed 
his  marriage-contract  trustees  to  pay  over  to  his 
daughter  a  sum  of  £1500,  being  one-half  of  a  sum 
of  £3000  which  had  been  settled  on  his  children 
by  his  marriage-contract.    Mr  Nisbet  died  intestate 
as  to  the  rest  of  his  estate,  heritable  and  moveable, 
which  was  of  considerable  value.    He  left  two 
daughters,  of  whom  Mrs  Diggens  was  the  elder. 

Mrs  Diggens,  with  concurrence  of  her  husband, 
brought  an  action  against  the  surviving  trustee 
under  their  marriage^contract,  to  have  it  found 
that  the  property  tb  which  she  had  succeeded  from 
her  father's  estate  belonged  absolutely  to  her  and 
her  husband,  and  was  not  carried  to  the  trustees 
under  her  marriage-contract  by  the  clause  of  con- 
veyance in  that  deed.  The  plea  upon  which  she 
rested  her  claim  was,  that  the  conveyance  of  "  con- 
quest "  in  her  marriage-contract  was  to  be  con- 
strued in  the  strict  sense  of  the  term — that  is,  did 
not  comprehend  sums  to  which  she  succeeded. 
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The  defender,  on  the  other  hand,  contended  that 
the  words  *'  conqnest "  and  "  acquire  "  were  not  to 
be  read  in  any  strict  or  technical  sense,  bat  in  the 
simple  and  natnial  meaning  of  eTorything  which 
the  wife  might  become  possessed  of,  or  get  right  to 
daring  the  subsistence  of  the  marriage. 

The  LoBD  Obdinabt  (Obmidali)  sostained  the 
claim  of  the  pursuers.  The  Second  Division  of  the 
Court  reversed,  holding  that  the  clause  of  conquest 
was  not  to  be  construed  technically,  but  that,  view- 
ing the  matter  as  a  question  of  tiie  intention  of 
parties,  the  claim  of  the  trustee  was  well  founded. 

The  pursuers  appealed. 

The  Attobnby-Geiiksal  (Bolt),  Sib  Rouhdell 
Falmbb,  Q.G.,  and  Ajisbbson,  Q.C.,  for  Appellants. 

GiFFOBD,  Q.O.,  and  Touko,  for  Respondent. 

The  Lord  Chanoxliob — My  Lords,  the  question 
to  be  determined  upon  this  appeal  is  the  proper 
construction  of  a  clause  in  an  antenuptial  contract 
of  the  appellants,  dated  4th  January  1860,  whereby 
the  wife  assigned,  disponed,  conveyed,  and  made 
over  to  trustees,  of  whom  the  respondent  is  the 
sole  acting  trustee,  "all  sums  of  money,  goods, 
gear  and  effects,  and  heritable  and  moveable  estates 
of  every  description,  wheresover  situated,  which  she 
may  conquest  or  acquire  during  the  subsistence  of 
the  intended  marriage." 

Under  the  marriage-contract  of  Mrs  Diggens' 
father  and  mother,  the  father,  after  binding  him- 
self and  his  heirs  and  executors  to  pay  to  his  wife, 
in  case  she  survived  him,  an  annuity  of  £160,  for 
securing  such  annuity  bound  and  obliged  himself 
to  settle  and  invest  an  heritable  bond  for  X8000  in 
trustees,  the  interest  to  be  paid  to  himself  during 
his  life,  and  after  his  death  to  be  applied  in  pay- 
ment of  the  widow's  annuity,  and  the  principal 
sum,  after  the  death  of  both  the  parties,  left  to  the 
child  or  children  of  the  marriage,  but  in  such  pro- 
portions and  at  such  times  as  the  father  might 
direct,  by  a  writing  under  his  hand,  and  failing  of 
such  writing,  to  be  divided  equally  amongst  the 
children  of  Sie  marriage. 

There  were  two  daughters  of  the  marriage.  The 
father  having  survived  his  wife,  by  a  deed  of  direc- 
tion,  dated  11th  July  1866,  appointed  one-half  of 
the  £8000  above  mentioned  to  the  appellant  by  her 
then  name,  Mary  Wilhelmina  Nisbet,  reserving  his 
own  liferent,  and  the  deed  contained  these  words : 
— "  I  dispense  with  the  delivery  hereof,  and  de- 
clare these  presents  to  be  good,  valid,  and  efifeo- 
tual,  although  found  lying  by  me,  or  in  the  custody 
of  any  other  person  to  whom  I  may  intrust  the 
same,  undelivered  at  my  death." 

The  father  died  intestate  on  the  2d  November 
1868,  leaving  heritable  and  moveable  estates  of 
considerable  value,  to  which  the  appellant  and  her 
sister  became  entitled  in  equal  moieties. 

The  questions  upon  the  appeal  are,  whether  the 
sum  of  £1600,  appointed  to  Uie  appellant  by  the 
deed  of  direction  of  the  11th  July  1866,  and  the 
moiety  of  her  father's  heritable  and  moveable 
estate  belong  to  the  respondent,  as  trustee  under 
the  marriage-contract  of  the  appellants,  as  having 
been  "conquested  or  acquired  during  the  sub- 
sistence of  the  marriage." 

In  the  construction  of  every  instrument,  whether 
will  or  deed,  word  or  moik,  prma  facie  be  assumed 
to  have  been  intended  to  be  used  in  their  ordinary 
sense,  and  if  they  have  technical  meaning,  that 
meaning  must  likewise  prevail,  unless  it  is  apparent 
from  the  context  or  from  the  whole  purview  of  the 
instrument  that  they  require  a  different  interpre- 
tation. 


The  word  *'  conquest "  is  a  word  of  technical 
signification,  and,  according  to  Mr  BeU,  in  section 
1974  of  his  Principles  of  the  Law  of  Scotland, 
"when  used  substantively  in  marriage-contracts, 
comprehends  whatever  is  acquired,  whether  herit- 
able or  moveable,  during  the  marriage,  by  industry, 
economy,  purchase,  or  duration,  but  not  what  comes 
by  suecession  or  legacy  or  accession  to  a  subject  al- 
ready acquired." 

The  ordinary  provision  of  conquest  inserted  in 
marriage-contrckcts  applies  only  to  the  husband's 
acquisitions  during  the  marriage.  Lord  Cowan,  in 
hid  judgment  in  this  case  says — "  A  provision  made 
by  a  wife  of  her  conquest  during  the  marriage  is 
unprecedented ;  and  so  far  as  any  known  style  of 
contract  of  marriage  can  be  relied  on,  or  any  re- 
ported decision  on  questions  of  this  kind  discloses, 
there  is  no  instance  on  record  of  a  wife  providing 
in  general  terms  or  specifically  *  conquest '  in  its 
limited  sense  to  the  husband  and  children." 

A  wife  (as  was  observed  in  argument)  may  ac- 
quire considerable  sums  during  the  marriage  by 
the  exercise  of  her  musical  or  literary  talent,  or  by 
carrying  on  business,  but,  as  the  Lord  Justice- 
Clerk  remarks,  "  She  cannot  in  any  legitimate  sense 
conquest  or  acquire  anything,  because  whatever  she 
acquires  of  moveable  property  passes  to  the  hus- 
band ;  and  if  any  heritable  estate  comes  to  her  by 
succession,  that  would  not  be  conquest ;  and  if  by 
donation,  that  would  be  the  very  opposite  of  con- 
quest of  the  marriage." 

Of  course  provision  might  be  made  respecting  a 
a  wife's  acquisitions  during  the  marriage  under  tHe 
term  "  conquest "  in  a  marriage-contract,  if  it  was 
dear  that  the  word  was  meant  to  be  used  in  the 
same  technical  sense  as  when  applied  to  a  hus- 
band's acquisitions.  But  the  absence  of  any  pre- 
cedent  of  a  deed  in  which  a  wife  has  made  pro- 
vision for  her  conquest  in  the  same  sense  in  which 
a  husband's  conquest  is  provided  for,  raises  a  pre- 
sumption that  when  the  technical  word  is  found  in 
a  clause  in  a  marriage-contract  dealing  vrith  the 
wife's  property,  it  is  not  intended  to  be  used  in  it^ 
strict  and  technical  sense. 

The  word  in  the  present  case  is  not  used  sub- 
stantively, but  as  a  verb,  as  to  which  Mr  Bell,  in 
section  1976,  says:  "The  word  conquest  is  also 
sometimes  used  as  a  verb,  *  what  we  shall  conquest 
or  acquire ;'  or  its  meaning  is  qualified  by  descrip- 
tive words,  and  the  extent  varies  with  the  expres- 
sion." By  this  I  understand  that  the  word  con- 
quest, when  used  as  a  verb,  is  mote  flexible  then 
when  used  as  a  substantive. 

Being  then  at  liberty  to  depart  from  the  techni- 
cal sense  of  the  word,  if  there  is  a  manifest  inten- 
tion that  it  was  not  to  be  technically  applied,  the 
question  arises.  Whether  in  the  deed  itself  sufficient 
grounds  are  not  to  be  found  for  ^e  adoption  of  a 
different  construction  ? 

In  an  ordinary  provision  of  conquest  the  husband 
is  the  absolute  proprietor  during  his  life  of  every- 
thing which  comes  under  that  denomination,  and 
may  dispose  of  it  during  his  lifetime  for  onerous 
causes,  but  not  gratuitously.  Every  acquisition 
made  by  the  wife  during  the  marriage  belongs  to 
him,  unless  his  /im  mariti  is  exclud^  There  is 
nothing  in  the  smallest  degree  analogous  to  this  in 
the  marriage-contract  of  the  appellants.  The 
whole  of  the  wife's  heritable  and  moveable  estates 
of  every  description  which  she  may  "  conquest  or 
acquire  "  are  assigned  to  trustees,  and  they  are  em- 
powered, with  the  consent  of  the  wife  alone,  to  sell 
any  of  the  heritable  estates,  and  convert  them  into 
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money,  both  the  parties  binding  themselyes  to  exe- 
cute all  deeds  necessarjr  for  vesting  the  heritable 
estates  in  the  trustees.  The  husband  is  deprived 
of  the  power  of  touching  the  smallest  portion  of 
the  property ;  and  instep  of  the  wife  being  the 
absolute  proprietrix  of  it,  as  in  the  case  of  a  hus- 
band with  respect  to  his  conquest,  she  is  re- 
stricted to  a  command  over  a  sum  of  £2000  for 
herself,  or  as  a  loan  to  her  husband,  on  security ; 
and  in  case  her  husband  survives,  the  trustees, 
with  his  consent,  may  advance  to  a  child  or  to 
children  any  sum  not  exceeding  £2000. 

Such  a  trust  as  this  is  utterly  at  variance  with  a 
provision  of  conquest.  From  the  nature  of  the 
deed  in  its  constitution  of  the  trast,  and  from  the 
character  of  its  provisions,  I  am  satisfied  that  the 
words  "  conquest "  and  *•  acquire  "  were  not  used 
iu  a  strict  and  technical  sense,  but  were  meant  to 
comprehend  everything  which  might  fall  to  the 
possession  of  the  wife  during  the  marriage.  This 
wiU  include  the  £1600  acquired  under  the  deed  of 
direction  of  the  11th  July  1856.  as  well  as  the  moiety 
of  the  father'sheritable  and  moveable  estate.  I  there- 
fore differ  with  the  Lord  Ordinary,  and  agree  with 
the  opinion  of  the  Judges  of  the  Second  Division, 
and  think  their  interlocutor  ought  to  be  affirmed. 

Lord  Cs4irwoBTn — My  Lords,  by  the  antenuptial 
marriage-contract  of  the  appellants,  Mary  Wilhel- 
mina  Nisbet  and  Francis  John  Diggens,  dated  in 
I860,  the  appellant,  Mary  Wilhelmina  Nisbet  as- 
signed to  trustees,  inUr  alia,  "  all  sums  of  money, 
goods,  geiur,  and  effects,  and  heritable  and  move- 
able estates,  wheresoever  situated,  which  she  may 
oonqaest  or  acquire  during  the  subsistence  of  the 
said  intended  marriage,"  on.  certain  trusts  after- 
wards declared. 

By  the  marriage-contract  of  her  parents,  Ralph 
Compton  Nisbet  and  Mary  Cameron,  a  sum  of 
£3000  had  been  settled  on  the  children  of  that 
marriage,  to  go  to  them  in  such  proportions  as  the 
father  should  direct. 

The  said  Ralph  Compton  Nisbet  survived  his 
wife,  and  died  in  1868,  leaving  issue  only  two 
daughters,  of  whom  the  appellant,  Mary  Wilhel- 
mina Nisbet  was  one. 

By  a  deed  of  direction,  dated  in  1866,  Ralph 
Compton  Nisbet  directed  that  the  trustees  who  held 
the  £8000  should,  after  his  decease,  pay  over  one- 
half  thereof  to  his  daughter,  now  Mrs  Diggens. 
This  deed  was  not  delivered  as  a  deed,  but  was 
kept  by  him  in  his  repositories.  It  contained, 
however,  a  clause  declaring  that  it  should  have  full 
force  at  his  death,  notwithstanding  the  want  of 
delivery. 

Mr  Nisbet  left  considerable  property  at  his  death, 
in  1868,  both  heritable  and  moveable,  to  which  his 
two  daughters  became  entitled  in  equal  moieties,  as 
heirs-portioners  and  next  of  kin. 

The  question  for  decision  is,  whether  the  £1600 
so  directed  to  be  paid  to  Mrs  Diggens,  and  her 
share  in  the  heritable  and  moveable  estate  of  her 
father,  were  duly  assigned  by  her  to  the  trustees 
appointed  by  the  antenuptial  contract  entered  into 
on  her  marriage. 

The  question  turns  entirely  on  the  point, 
whether  the  property  to  which  she  so  became  en- 
titled passed  under  the  description  of  heritable  and 
moveable  estate  which  she  might  conquest  or  acquire 
during  the  subsistence  of  the  marriage.  The 
Court  below  held  that  it  did ;  but  the  appellants 
dispute  the  correctness  of  that  decision,  on  the 
ffround  that  property  to  which  she  succeeded  as 
hoir-portioner  and  next  of  kin  of  her  father,  or  to 


which  she  became  entitled  under  her  father's  deed  of 
direction,  is  not  conquest  according  to  the  Scotch  law. 
It  cannot  be  disputed  that  when,  in  a  marriage- 
contract,  the  intended  husband  makes  in  the  ordin- 
ary form  a  provision  of  conquest  in  favour  of  his 
wife  or  children,  the  word  "  conquest "  has  a  well 
established  definite  meaning,  which  I  assume  would 
not  include  any  part  of  that  to  which  Mrs  Diggens 
became  entitled  on  her  father's  death.  A  provision 
of  conquest  seems  to  have  been  an  ancient  mode  of 
making  a  settlement  for  the  benefit  of  wife  and 
children,  sufficient  probably  in  early  times,  but  ill- 
suited  to  the  exigencies  of  the  present  day.  It  was 
founded,  ss  I  coUect  from  the  opinion  of  the  Lord 
Justice-Clerk,  on  the  hypothesis  that  the  spouses 
were  bound  together  in  a  sort  of  partnership,  to  en- 
dure during  ti^e  marriage,  and  then,  at  the  death 
of  the  husband,  the  result  of  their  gains  during  the 
marriage,  whetiier  from  industry,  frugality,  or  pur- 
chase, was  to  be  ascertained.  This  was  analogous 
to  the  profit  of  a  commercial  partnership,  and  the 
result  was  treated  as  the  "  conquest "  on  which  the 
contract  of  the  husband  in  favour  of  his  wife  and 
children  attached. 

But  it  is  impossible  to  attach  to  the  word  **  con- 
quest," as  used  in  this  marriage-contract,  the  same 
meaning  as  that  which  attaches  to  it  in  an  ordinary 
provision  of  conquest  by  a  husband.  What  is  to 
constitute  "  conquest,"  properly  so  called,  cannot 
be  ascertained  till  the  deatii  of  the  husband ;  but 
here  the  assignment  of  what  the  wife  shall  "  con- 
quest or  acquire  "  operates  immediately  on  the 
accruing  of  the  title  to  the  property  assigned.  It 
is  all  to  be  held  by  trustees  during  the  marriage,  on 
trusts  irreconcileable  with  her  retaining,  or  her 
husband  retaining,  any  power  or  control  over  it. 
The  argument,  however,  of  the  appellants  was, 
that  though  the  incident  of  conquest,  properly  so 
called,  to  which  I  have  referred — I  mean  its  leav- 
ing everything  under  the  husband's  control  until 
his  death — ^might  be  inapplicable  to  the  assign- 
ment contained  to  the  setttement,  yet  it  would  be 
right  to  interpret  the  words,  "  which  she  may  con- 
quest or  acquire,"  as  embracing  only  such  things 
as  constitute  conquests  properly  so  called. 

Now,  it  is  admitted  on  all  hands  that  a  provision 
of  conquest  by  a  husband  does  not  extend  to  or 
affect  any  heritable  or  moveable  estate  which  come 
to  him  during  the  marriage  by  succession  or  legacy ; 
and  therefore,  reasoning  by  analogy,  the  appellants 
contend  that  the  words  used  in  the  antenuptial 
contract  ought  not  to  be  taken  as  extending  to  the 
share  of  her  father's  heritable  and  moveable  estate, 
to  which  she  succeeded  on  his  death.  I  cannot 
agree  to  this  argument,  li  no  technical  meaning 
is  to  be  attributed  to  the  words  "  conquest  or  ac- 
quire," no  one  would  hesitate  to  say  that  a  married 
daughter,  when  her  father  dies  and  leaves  a  large 
property,  which  descends  on  her,  "  acquires  "  that 
property  during  the  marriage.  She  certainly  ac- 
quires it  at  some  time ;  and  if  she  does  not  acquire 
it  during  the  marriage,  when  does  she  acquire  it  ? 
No  authority  has  been  produced  to  show  that  any 
technical  meaning  has  ever  been  attributed  to  these 
words,  "  conquest  or  acquire,"  except  in  the  case 
of  a  provision  made  by  the  husband  when,  from 
the  nature  of  the  contract  into  which  he  is  enter- 
ing, the  word  "  acquire  "  cannot  have  its  ordinary 
meaning. 

Even  if  it  were  necessary  to  adduce  arguments 
to  show  that  the  word  <'  GM^quire  "  ought  to  have  its 
ordinary  meaning  attributed  to  it,  there  are  cogent 
arguments  on  the  face  of  the  deed  leading  to  that 
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concluaiou.  In  the  first  place,  the  assignment  here 
is  by  the  intended  wife,  not  by  the  husband ;  and 
it  is  highly  improbable  that  a  lady,  one  of  two 
only  daughters  of  a  gentleman  of  fortune,  should 
in  her  marriage  with  an  officer  in  the  Navy,  think 
of  entering  into  an  engagement  to  settle  what  she 
should  earn  during  the  marriage  by  her  own  per- 
sonal talents  or  exertions.  Arguments  were  inge- 
niously put  to  show,  that  she  might,  during  her 
marriage,  as  an  authoress  or  an  artist,  earn  large 
sums  to  which  she  might  intend  her  contract  to 
refer.  This  seems  to  me  highly  improbable,  and 
quite  inadequate  to  justify  the  Court  in  giving  to 
the  words  used  a  technical  instead  of  their  ordinary 
meaning.  Besides  which,  as  was  truly  said  at  the 
bar,  all  which  a  married  woman  might  so  earn, 
would  from  time  to  time,  as  it  might  be  realised, 
become  the  property  of  the  husband. 

But  what  seems  to  me  to  show  conclusiyely  that 
it  is  not  to  earnings  or  acquisitions  in  the  nature 
of  "conquest,"  technically  interpreted,  that  the  deed 
referred,  is  Uie  circumstance  that  the  property  as- 
signed is  to  go  to  trustees,  who  are  to  deal  with  it 
during  the  mariiage  in  the  mode  prescribed  by  the 
contract.  This  is  inconsistent  with  conquest  in  its 
technical  sense.  It  was  admitted  that  there  is  no 
authority  for  holding  that  a  provision  of  conquest 
had  ever  been  made  the  subject  of  an  assignment 
to  trustees ;  and  I  am  persuaded  that  no  such  case 
can  or  does  exist.  Such  a  trust  would,  in  fact,  be 
inconsistent  with  the  nature  of  conquest.  On  these 
grounds,  I  think  that  the  decision  of  the  Court 
below  was  right. 

It  was  argued,  however,  that  different  principles 
may  be  applicable  to  the  £1500,  to  which  the  wife 
was  entitled  under  her  parents'  marriage-<x)ntract 
and  the  deed  of  direction  executed  by  her  father. 
The  argument  was,  that  though  the  precise  amount 
to  which  she  eventually  became  entitled  was  not 
ascertained  till  after  the  death  of  her  father  in 
1868,  yet  she  had  an  absolute  indefeasible  title  to 
some  part  of  the  £8000  secured  by  the  marriage 
settlement  of  her  parents  to  their  children ;  and  so, 
it  was  contended,  she  could  not  be  said  in  any 
sense  to  have  acquired  that  sum  during  the  mar- 
riage. But  this  is- a  very  subtile  refinement.  She 
had  not  any  part  of  the  £8000  at  the  time  of  the 
marriage,  and  it  is  reasonable  to  understand  her 
contract  as  extending  to  everything  not  then  in 
her  possession,  but  which  should  come  to  her  by 
any  means  during  the  marriage.  She  makes  over 
to  the  trustees  a  small  sum  of  bank  stock  of  which 
she  was  possessed  at  the  time  of  the  marriage ;  and 
the  reasonable  construction  of  the  language  used 
is,  that  she  meant  to  deal  with  all  of  which  she 
should  afterwards  become  possessed  in  the  same 
mode  in  which  she  dealt  with  that  which  she  al- 
ready possessed. 

My  opinion  is,  that  the  interlocutors  of  the  Inner 
House  ought  to  be  affirmed. 

LoKD  Westbuby — My  Lords,  my  noble  and 
learned  friends  who  have  preceded  me,  have  stated 
their  reasons  for  affirming  this  interlocutor  so  fully, 
and  to  my  mind  so  satisfactorily,  that  it  is  unne- 
cessary that  I  should  weary  your  Lordships  by  a 
repetition  of  them.  I  concur  entirely  in  affirming 
the  interlocutor. 

Load  Coloksat — My  Lords,  I  entirely  concur  in 
the  conclusion  at  which  your  Lordships,  have  ar- 
rived. The  attempt  in  this  case  to  put  on  the 
word  "  conquest "  the  particular  construction  which 
the  appellants  contend  for  is,  to  my  mind,  a  perfect 
novelty.    The  word  "  conquest "  here  occurs  in  a 


marriage-contract,  and  it  is  introduced  into  that 
marriage-contract  with  two  accompanying  circum- 
stances which  prevent  me  from  giving  to  it  the 
interpretation  that  the  appellants  contend  for.  In 
the  fbrst  place,  it  has  reference  to  what  may  be  ac- 
quired by  the  wife.  That  in  a  marriage-contract 
is  a  novelty,  and  it  would  be  very  difficult  of  ap- 
plication— I  would  say  almost  impossible  of  appli- 
cation— if  the  word  "conquest"  be  taken  in  the 
sense  in  which  it  is  understood  in  reference  to  a 
provision  of  "conquest"  in  a  marriage-contract. 
In  the  second  place,  it  is  an  immediate  conveyance 
to  t^stees,  to  be  operative  during  the  subsistence 
of  the  marriage.  That  again  is  entirely  inconsist- 
ent with  an  ordinary  provision  of  conquest  in  a 
marriage-contract.  These  two  circumstances  seom 
to  me  to  take  the  word  "  conquest "  out  of  the  in- 
terpretations which  the  appellants  contend  for.  I 
am  not  quite  certain  whether  the  appellants  con- 
tend for  the  interpretation  of  "  conquest "  in  this 
marriage -contract  in  the  same  sense  in  which 
"conquest"  provided  by  a  husband  is  understood, 
is  in  the  limited  sense  in  which  the  word  "  con- 
quest "  is  held  to  be  applicable  to  heritable  rights ; 
but  it  is  necessary  for  their  case  to  put  upon  the 
word  "  conquest "  the  meaning  for  which  they  con- 
tend, and  they  endeavour  to  make  that  particular 
meaning- of  the  word  "conquest "  communicate  it- 
self to  the  next  succeeding  word  "acquire;"  so 
that  the  word  "conquest"  is  to  have  this  extraor- 
dinary, unusual,  and  unprecedented  application  in 
a  marriage-contract,  and  it  is  to  destroy  the  ordi- 
nary meaning  of  the  word  that  next  follows  it. 
My  Lords,  I  think  these  considerations  are  suffi- 
cient to  show  that  the  word  "  conquest "  here  was 
not  used  in  the  sense  for  which  the  appellants  con- 
tend. Indeed,  I  think  the  use  of  the  word  here 
was  simply  a  mistake,  because  in  its  strict  techm'cal 
sense  it  would  lead  to  a  construction  contrary  to 
all  precedent;  contrary  to  law;  and  it  might,  I 
think,  lead  to  contending  for  impossible  conse- 
quences. But  if  you  get  rid  of  the  technical 
meaning  of  the  word,  the  meaning  of  the  contract 
itself  and  the  purpose  and  object  of  the  parties  are 
perfectly  plain ;  it  was  intended  to  carry  whatever 
was  acquired  by  the  wife  during  the  subsistence  of 
the  marriage.  Therefore  I  think  that  the  judg- 
ment of  the  Court  below  is  perfectly  right. 

Sib  Roundkll  Falhbb — Will  your  Lordships 
permit  me,  as  your  Lordships  have  said  nothing  at 
present  about  expenses,  to  recal  to  your  recollection 
the  fact  that  the  Qourt  below  thought  this  a  case 
in  which  no  expenses  should  be  given,  and  no  ex- 
penses were  given. 

LoBD  Wbstbubt — ^My  Lords,  It  has  never  been 
your  Lordships'  habit  to  give  encouragement  to 
appeals  ;  and  such  encouragement  would  be  given 
if,  where  no  costs  are  given  in  the  Court  below, 
your  Lordships  adopted  the  course  of  not  giving 
expenses  on  appeal.  I  think  you  ought  not  to  do 
BO.  This  is  not  a  case  of  ambiguity  arising  on  a 
will.  And  certainly  I  do  not  think  that  encour- 
agement should  be  given  to  appeals,  as  would  be 
done  by  the  relaxation  in  such  a  case  as  this  of  the 
ordinary  rule  that,  except  under  very  exceptional 
circumstances,  the  costs  follow  the  judgment. 

Loan  Cbanwobth — ^My  Lords,  I  concur  with  my 
noble  and  learned  friend. 

Interlocutor  affirmed,  and  appeal  dismissed,  with 
costs. 

Agents  for  Appellant — A.  &  A.  Campbell,  W.S. 

Agents  for  Respondents— Morton,  Whitehead, 
&  Greig,  W.S. 
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Friday^  Jfay  31. 
FIRST   DIVISION. 

WILSON  V.  MERRY  AND  CUNNINGHAM. 
(Ante,  vol.  iii,  pp.  9,  164.) 
£qMtration — Culpa — Matter  and  Servant — Colla- 
boraUur — Manager,    Held,  sustaining  an  ex- 


ception to  a  charge  of  Lord  Ormidale,  that  a 
coalmaster  was  not  liable  for  damages  for  in- 
juries sustained  by  one  of  his  colliers  which 
were  assumed  to  have  been  caused  bj  the  fault 
of  the  manager  of  the  pit,  the  manager  and 
the  collier  being  fellow-servants. 
This  was  an  aetion  of  damages  raised  at  the  in- 
stance of  the  mother  of  a  workman  who  had  lost 
his  life  while  in  the  service  of  the  defenders  as  a 
collier,  and,  as  the  pursuer  alleges,  through  their 
fault.  The  pit  in  which  the  accident  happened  is 
Haughead  Pit,  near  Hamilton,  and  the  cause  of 
death  was  an  explosion  of  fire-damp,  which  blew 
up  a  scaffold  on  which  the  deceased  was  working, 
whereby  he  was  precipitated  to  the  bottom  of  the 
shaft.  The  pursuer  alleged  that  the  accident  oc- 
curred in  consequence  of  the  scaffold  being  con- 
structed defectively,  without  proper  apertures  being 
left  in  it  for  purposes  of  ventilation,  and  that  fire- 
damp accumulated  below  it  and  came  into  contact 
with  the  lamp  of  tho  deceased.  The  scaffold  in 
question  was  a  temporary  erection  in  the  shaft  of 
the  pit,  and  on  the  level  of  one  of  the  seams  of  coal 
on  which  the  workmen  might  stand,  and  on  which 
they  might  place  their  hutches  when  "  breaking  " 
into  the  seam.  It  was  erected  by  workmen  of  the 
defenders,  under  the  order  of  the  manager  of  the 
pit,  John  Neish,  who,  it  was  not  disputed,  was  a 
skilful  person.  Over  Neish  was  a  Mr  Jack,  who  had 
been  general  manager  of  all  the  defenders'  works  in 
Lanarkshire  for  the  last  twenty  years.  At  the  trial 
Jack  deponed — ''  I  take  a  general  management  of 
the  defenders'  coal  works,  and,  amongst  others,  of 
the  Haughead  Colliery.  I  visited  that  colliery 
generally  once  a  fortnight ;  and  it  was  also  visited 
by  Mr  Neil  Robson,  a  partner  of  defenders.  John 
Neish  was  manager  of  Haughead  Colliery  under 
me.  Neish  always  consulted  me  as  to  matters  of 
importance,  and  I  occasionally  gave  him  advice. 
Neish  acted  under  Mr  Hobson's  and  my  directions 
in  regard  to  management  of  Haughead  Pit.  In 
case  of  any  important  operations,  Neish  was  at  all 
times  in  the  habit  of  consulting  me  and  Mr  Robson 
about  them.  That  was  so  in  reference  to  Haug- 
head Pit.  The  carrying  out  of  the  details  was  left 
entirely  to  Neish  himself.  The  pit  was  sunk  of 
tlie  directions  it  was  by  Neish,  after  consultation 
with  Mr  Robson.  Neish  had  everything  at  his 
command,  and  got  everything  he  wanted  to  enable 
him  to  carry  on  the  work  at  the  pit.  Robson  and 
I  merely  determined  that  the  Pyotehaw  seam 
should  be  broken  into,  but  everything  as  to  how  it 
was  to  be  done  was  left  to  Neish.  Bryce  is  fore- 
man under  Neish,  who  is  manager.  Neish  had 
the  complete  power  of  engaging  and  dismissing 
workmen  as  he  pleased.  The  ventilation  process 
was  entirely  left  to  Neish  ;  and  that  is  usually  the 
case  with  such  managers."  Neish  deponed — **  Mr 
Jock  and  Mr  Robnou  are  in  the  habit  of  visiting 
the  collieries,  including  the  Haughead.  I  take 
directions  from  them  in  regard  to  anything  new 


about  the  works.  It  was  by  their  directions  the 
£11  seam  was  opened.  I  reported  to  them  that  I 
had  found  a  dyke  in  that  seam,  and  by  their  direc- 
tions I  commenced  operations  to  reach  the  £11  seam 
through  the  Pyotshaw.  The  details  of  the  opera- 
tions were  left  entirely  to  myself.  Got  the  ma- 
terials for  the  scaffold  myself,  and  did  not  consult 
anyone  as  to  what  was  n ecessary . "  Robson  deponed 
— "  To  Neish  we  gave  entire  charge  of  sinking  the 
pit,  and  making  arrangement  underground  for 
working  it.  I  gave  directions  to  Neish  to  make 
the  Haughead  shaft  of  less  dimensions  down  from 
£11  coal,  seeing  we  would  require  to  make  another 
shaft  adjoining.  Neish  did  not  propose,  but  I 
directed  him,  to  strike  down  to  Pyotshaw." 

The  scaffold  had  been  erected  upon  a  Saturday. 
The  deceased  was  engaged  to  work  on  the  Monday, 
and  met  his  death  on  the  Wednesday  following. 
The  pursuer  contended  that  the  defenders  were  re- 
sponsible for  the  fault  of  Neish.  The  defenders, 
on  the  other  side,  stated  that  the  scaffold  had  been 
properly  constructed,  and  attributed  the  occurrence 
by  which  the  deceased  was  killed  to  an  accidental 
and  temporary  obstruction  of  the  holes  left  in  it  for 
ventilation.  They  also  contended  that  they  were 
not  in  law  answerable  for  the  fault  of  Neish,  if  any 
such  should  be  proved. 

The  case  has  been  twice  tried  by  a  jury — once 
in  July  1866,  and  again  in  January  last.  On  each 
occasion  the  jury  returned  a  verdict  for  the  pursuer, 
with  £100  damages.  The  first  verdict  was  set 
aside  as  contrary  to  evidence.  At  that  time,  the 
Court  found  it  unnecessary  to  dispose  of  a  bill  of 
exceptions  which  had  been  lodged  for  the  defenders. 
The  second  trial  having  taken  place,  the  defenders 
again  moved  the  Court  to  set  aside  the  verdict  as 
contrary  to  evidence.  And  they  also  presented  a 
bill  of  exceptions,  in  reference  to  tho  law  which 
had  been  laid  down  to  the  jury  by  the  presiding 
Judge  (Ormidals.)  His  Lordship  had  directed  the 
jury  that  if  they  were  satisfied  on  the  evidence 
that  tho  arrangement  or  system  of  ventilation  in 
the  Haughead  Pit  at  the  time  of  the  accident  in 
question  had  been  designed  and  completed  by 
Neish  (the  local  manager)  before  tho  deceased 
Henry  Wilson  was  engaged  to  work  in  the  pit,  and 
that  the  defenders  had  delegated  to  Neish  their 
whole  power,  authority,  and  duty  in  regard  to  that 
matter,  and  also  generally  to  all  tho  underground 
operations,  without  control  or  interference  on  their 
part,  the  deceased  Henry  Wilson  did  not  stand 
in  the  relation  of  his  fellow-workman  engaged  in 
the  same  common  employment,  and  the  defenders 
were  not,  on  that  ground,  relieved  from  liability  to 
the  pursuer  for  the  consequences  of  fault,  if  any  there 
was  on  tho  part  of  Neish,  in  designing  and  com- 
pleting said  arrangement  or  system  of  ventilation. 

Counsel  for  the  defenders  excepted  and  asked  a 
direction  that,  if  the  jury  were  satisfied  on  the  evi- 
dence that  the  defenders  used  reasonable  care  in 
the  appointment  of  Neish  as  manager  of  tho  pit  in 
question,  and  put  at  his  command  all  necessary 
means  for  the  proper  working  and  ventilation  of 
the  pit,  the  defenders  were  not  in  law  answerable 
for  the  personal  fault  or  negligence  of  Neish  in  the 
arrangements  made  by  him  for  ventilating  the 
shaft. 

Lord  OBMpALB  refused  to  give  the  direction,  and 
the  defenders  excepted. 

Maclban  (with  him  Youno  and  SBAvrn)  for  the 
defenders  argued,  on  bill  of  exceptions: — Correct 
principle  laid  down  in  Priestly  v.  Fowler ,  8  Meeson 
and  Welsby,  1.  "  Master  bound  to  provide  for  safety 
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of  workmen  to  best  of  judgment,  information,  and 
belief.".  Duty  of  master  is  to  have  pit  sufficiently 
ventilated.  Defenders  admit  (1)  there  was  a  duty 
on  masters  with  respect  to  ventilation ;  assume  ^2) 
that  accident  was  attributable  to  imperfect  ventila- 
tion; admit  (8)  if  defect  attributable  to  master's 
failure  of  duty  in  that  matter,  he  is  responsible. 
Parties  at  issue  as  to  character  of  defect.  Pursuer 
says,  defective  system.  Defenders  say,  temporary 
obstruction.  If  defenders'  view  correct,  verdict 
against  evidence,  legally  considered ;  for  on  that  as- 
sumption evidence  shows  accident  attributable  to 
fault,  for  which  master  not  responsible,  Bryce  being 
a  fellow-workman.  But  suppose  no  holes  or  not 
proper  holes,  this  was  Keish's  fault,  and  raises 
law,  for  direction  given  on  assumption  that  every- 
thing there  set  down  can  be  predicated  of  Neish's 
position,  otherwise  not  direction  at  all.  No  facts 
in  evidence  to  support  latter  part  of  it.  General 
law  as  to  Respondeat  tuperior  in  ffutehuon  v.  Y.  N, 
i  B,  By,  Co.,  6  Ex.,  849  and  19  L.  J.  296.  Master 
not  responsible  to  servants  inter  te  if  he  selects  them 
properly.  **  Retpondeat  euperior  "  has  no  application 
to  case  of  servants  suing  in  respect  of  fault  of  fel- 
low-workmen. Servant  takes  risk  of  service ;  Farrant 
v.  Webb,  18  June  1856,  26  L.  J.  C.  P.,  261.  No  in- 
terruption to  rule  by  reason  of  grade  of  servant ; 
Priestly  V.  Fowler,  supra.  What  is  duty  of  master  ? 
Not  to  put  his  own  hand  to  scientific  work  for  which 
he  is  unfitted,  but  to  employ  competent  persons 
with  proper  skill.  If  he  has  properly  employed 
servants,  •*  respondeat  superior  "  doesn't  apply  with 
respect  to  servants.  Neish  and  Wilson  both  ser- 
vants of  defenders.  But  said  "  Neish  superior  ser- 
vant to  Wilson."  No  other  argument  than  in  pre- 
vious cases ;  Wigmore  v.  Jay,  6  Ex.,  354,  &c.  Sup- 
pose entire  delegation,  Was  he  a  proper  person  to 
be  intrusted  with  such  duty  ?  General  manager, 
and  also  all  other  servants,  shall  be  well  qualified ; 
then  master  has  discharged  duty.  If  general 
manager  employs  incompetent  servants,  then,  on 
doctrine  of  principal  and  ogent,  master  may  be 
liable. 

Maodokald  (with  him  Stbachan)  in  reply. 

The  following  cases  were  also  referred  to, — 
SomsrvUle  v.  Cfray,  1  Macph.,  768 ;  Wright  v.  Ros^ 
burgh  ^  MoTris,  2  Macph.,  748 ;  BartonshiU  Coal  Co., 
V.  Reid,  8  MU,  206. 

LoBD  Pbesidkkt — In  this  case  it  appears  that  a 
workman  of  the  name  of  Wilson,  who  was  employed 
by  the  defenders  as  a  miner  in  a  pit  at  Haughead. 
was  killed  by  an  explosion  of  fire  damp,  while  he 
was  working  in  that  pit ;  and  the  action  which  is 
before  the  Court  was  brought  by  his  mother  for 
the  purpose  of  recovering  damages  for  loss  she  sus- 
tained through  his  death,  upon  the  ground  that  the 
explosion  of  fire-damp  was  caused  through  the  fault 
of  the  defenders,  the  owners  of  the  pit.  Now  this 
bill  of  exceptions  which  we  are  at  present  to  dis- 
pose of,  raises  a  question  of  considerable  importance 
in  the  law  of  master  and  servant,  the  question  be- 
ing whether,  in  the  circumstances  disclosed  in  the 
evidence,  the  defenders  were  in  law  answerable  for 
the  fault  that  was  alleged  to  have  been  proved  on 
the  part  of  their  manager,  a  person  of  the  name  of 
Neish.  The  particular  terms  of  the  direction  which 
the  presiding  judge  gave  to  the  jury  I  shall  advert 
to  by  and  bye,  and  also  the  terms  of  the  direction 
which  the  defenders  asked  his  Lordship  to  give  to 
the  jury,  and  said  ho  was  bound  by  the  nature  of 
the  case  before  him  to  give  to  them  for  their  guid- 
ance ;  but,  in  the  meantime,  the  substantial  question 
between  tho  parties  is,  whether  the  position  of  that 


man  Neish  in  the  pit  was  sucli  that  the  fault  as- 
cribed to  him  as  the  cause  of  the  explosion,  is  a 
fault  for  which  his  employers.  Merry  &  Guningham, 
are  responsible.  Now  there  is  upon  tbe  evidence 
here  no  question  of  any  doubt  as  to  what  was  the 
position  of  this  man  Neish.  It  is  described  in  the 
same  way  by  himself  and  by  various  other  witnesses; 
he  was  the  manager  of  this  particular  pit ;  he  super- 
intended the  whole  operations  in  the  pit ;  and  he 
had  the  power  to  engage,  and  also  to  dismiss  work- 
men, of  whom  this  man  Wilson  was  one;  but  he  was 
not  the  principal  manager  of  the  defenders.  There 
was  a  gentlemen  of  the  name  of  Jack,  who  was  a 
superior  person  in  their  employment  over  Neish — 
Neish  being  subject  to  Jack's  orders  and  directions ; 
and  Jack  himself,  again,  was  in  some  decree  subor- 
dinate al9o,  because  one  of  the  partners  of  the  de- 
fenders' firm,  Mr  Neil  Robson,  took  a  certain 
amount  of  personal  superintendence  of  their  works, 
and  consulted  with  Mr  Jack,  and  gave  him  orders 
and  directions  regarding  the  management  of  their 
collieries  and  works  generally ;  so  that,  in  short,  be- 
tween the  defenders'  company  of  Merry  &  Cunning- 
ham, and  Neish,  there  were  interposed,  as  it  were, 
two  other  persons,  but  certainly  one  other  person 
as  the  principal  and  general  manager.  I  mean  Mr 
Jack.  The  position  of  Neish,  therefore,  was  that 
of  a  superior  servant;  and  the  relation  between 
Neish  and  the  defenders  was  certainly  the  relation 
of  master  and  servant.  Of  that  there  can  be  no 
doubt.  It  was  not  the  relation  of  principal  and  agent, 
nor  was  it,  in  any  improper  or  qualified  sense,  the 
relation  of  master  and  servant.  It  was  the  proper 
relation  which  subsists  between  every  master  and  a 
superior  servant,  that  is  to  say,  a  servant  who  is  at 
the  head  of  a  department,  and  has  other  people 
working  under  him.  It  is  just  the  same  relation 
that  subsists  between  a  master  and  his  stud  groom, 
if  he  keeps  a  great  stable ;  or  between  a  master  and 
his  chief  gardener,  if  he  keeps  a  great  establish- 
ment of  that  kind ;  for  both  of  these  superior  ser- 
vants have  many  people  working  under  them,  and 
very  frequently  they  have  the  power  both  of  en- 
gaging and  dismissing  at  their  pleasure.  There- 
fore, it  appears  to  me,  as  I  said  before,  that  the  re- 
lation behireen  the  defenders  and  Neish  is  the 
relation  of  master  and  servant  in  the  proper  sense 
of  the  term,  and  nothing  else. 

Now  that  being  so,  the  next  question  comes  to 
be,  whether  Neish  and  Wilson,  the  person  who  is 
deceased,  stood  to  one  another  in  the  relation  of 
fellow  servants;  and  here,  also,  I  am  also  very 
clearly  of  opinion  that  they  did.  The  circumstance 
that  one  servant  is  superior  to  another,  and  is  en- 
titled to  exercise  control  over  him,  and  to  give  him 
orders,  and  to  enforce  the  execution  of  these  orders 
does  not  in  the  least  degree  prevent  their  being 
fellow  servants.  They  are  just  as  much  fellow  ser- 
vants as  those  who  stand  to  one  another  in  those 
relations  without  any  control  exercised  by  the  one 
over  the  other,  but  who  are  in  a  perfect  equality  in 
the  service.  There  is  no  doubt  a  certain  difference 
in  the  relation  in  which  they  stand  to  one  another, 
and  a  difference  which,  under  certain  circumstances, 
in  a  question  of  this  kind,  may  create  a  distinction, 
and  lead  to  results  that  would  not  arise  in  the  case 
of  fellow  workmen,  standing  to  one  another  in 
perfect  equality  of  service.  But,  subject  to  that 
qualification,  tiie  relation  of  fellow  servants  un- 
doubtedly subsisted  between  the  man  Wilson,  who 
was  killed,  and  the  pit  manager  Neish. 

Then,  the  next  question  comes  to  be,  What  was 
the  nature  of  the  fault  alleged  upon  the  part  of 
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Neish,  which  caused  the  exploeion,  and  the  death 
of  Wilson  ?  Now  that  was  of  somewhat  a  peculiar 
kind.  It  appears  that,  in  the  course  of  working 
these  pits,  it  became  necessary  to  make  an  opening 
or  drive  a  mine  into  the  Pyotshaw  seam,  at  a  par- 
ticular place,  for  the  purpose  of  effecting  a  com* 
munication  in  that  way,  as  I  understand,  with  the 
£11  seam ;  and,  to  enable  the  workmen  to  make  this 
opening  or  drive  this  mine,  it  became  necessary,  of 
course,  to  erect  a  scaffold  across  the  shaft  at  the 
place  where  this  Pyotshaw  seam  disclosed  itself  at 
the  side  of  the  shaft,  and  that  was  some  fathoms 
down  the  pit,  and,  of  course,  some  fathoms  up  from 
the  bottom — ^in  short,  it  was  in  the  mid-air  as  it 
were,  between  the  top  and  the  bottom  of  the  pit. 
The  first  object  in  erecting  such  a  scaffolding,  of 
course,  is  to  make  it  firm  and  secure,  so  that  it  shall 
not  fall ;  but  another  object  of  considerable  import- 
ance, as  discloeed  in  the  evidence,  was  that  such 
holes  shoxild  be  left  on  the  upcast  side  of  that  scaf- 
fold as  would  enable  the  air  to  come  up  from  the 
bottom,  and  so  keep  in  active  operation  the  current 
of  air  going  down  the  downcast  and  coming  up  the 
upcast  side  of  the  ^it  which  are  necessary  for 
thorough  ventilationt  Now  it  is  said  that  Neish, 
in  c(  nstructing  the  scaffold,  failed  to  leave  the  ne- 
cessary holes  for  the  passage  oi  the  air,  and  that 
that  was  the  cause  of  the  explosion  of  fire  damp. 
Of  course,  in  considering  the  question  of  law  wiUi 
which  we  are  dealing  here,  I  take  all  that  for 
granted.  I  am  not  now  examining  the  sufficiency 
of  the  evidence  at  all ;  but  I  take  the  case  of  the 
pursuer  as  she  herself  disclosed  it  in  evidence,  and 
as  she  maintained  it  to  us  in  argument.  Now  Mr 
Neish  was  employed  by  the  defenders  to  erect  this 
scaffold,  or  rather,  it  was  part  of  his  duty  as  manager 
of  the  pit,  when  this  operation  required  to  be  per- 
formed, to  see  this  scaffolding  being  erected,  and 
to  have  it  done  in  a  proper  and  safe  way ;  and  he 
lailed  to  do  it,  because  he  did  not  provide  as  he 
ought  to  have  done  for  proper  ventilation.  It  is 
necessary,  in  considering  the  legal  character  of  this 
fault  which  is  ascribed  to  the  defenders,  to  distin- 
guish it  from  another  to  which  it  was  endeavoured 
to  be  likened  in  the  course  of  the  argument,  as  if 
this  scaffold  was  a  machine  or  appara^  purchased 
and  provided  by  the  defenders  to  be  used  in  the 
working  of  the  pit,  and  which  the  defenders  as 
masters  of  the  pit  were  bound  to  guarantee  to  be 
good.  That  is  not  the  nature  of  this  case.  If  such 
an  argument  were  right,  that  would  bring  the  case 
under  the  rule  of  a  case  which  your  Lor£hips  very 
well  know,  the  case  of  Weema  v.  Mathieson,  which 
was  decided  in  this  division  of  the  Court,  and  after- 
wards in  the  House  of  Lords  on  appesd,  and  from 
the  principle  of  which  I  am  by  no  means  disposed 
to  difi*er.  1  think  that  wherever  the  master  of  a 
coal  pit  or  of  any  other  work  has  occasion  to  pur- 
chase and  provide  a  machine  or  apparatus  to  be 
used  by  his  workpeople,  or  for  the  protection  of  his 
workpeople,  he  is  liable  for  the  insufficiency  of  that 
machine  or  apparatus  if  it  should  turn  out  to  be 
insufficient.  But  this  is  not  the  providing  of  a 
machino  or  apparatus  at  idl.  It  is  an  oidinary 
operation  carried  on  by  the  ordinary  workmen  of 
the  pit  with  the  materials  constantly  in  their  hands, 
namely  wood,  one  of  the  materials  most  commonly 
in  use  in  a  coal  pit.  There  is  no  machine  or  appa- 
ratus to  be  provided ;  but  the  operation  is  one  proper 
to  the  carrying  on  of  the  pit  itself,  and  carried  on 
by  the  workmen  of  the  pit  under  the  superinten- 
dence of  the  pit  manager.  Now,  in  these  circum- 
staaoee,  if  the  pit  manager,  against  whose  capacity 


and  fitness  for  his  occupation  no  allegation  was 
made,  and  no  evidence  was  led — if  he  commits  a 
mistake,  or  acts  negligently  in  superintending  sach 
an  operation  as  this,  the  question  of  law  is,  whether 
the  master  is  answerable  for  that?  and  I  am  of 
opinion,  giving  full  weight  and  fair  construction  to 
the  cases  of  the  BarloruhiU  OtxU  Cwnpany^  as  de> 
cided  in  the  House  of  Lords,  and  to  the  more  recent 
case  of  Wright  v.  Roxburgh  and  MoftU^  as  decided 
in  the  Second  Division  of  this  Court,  that  it  is  im- 
possible to  hold  that  the  master  is  answerable  for 
it.  That  being  so,  as  upon  the  pursuer's  own  show- 
ing— ^for  I  have  not  been  dealing  with  any  question 
upon  the  evidence  at  all,  but  taking  the  case  pre- 
cisely as  the  pursuer  represents  it,  and  as  the  pur- 
suer did  represent  it  to  the  jury — the  question  im- 
mediately before  us  on  which  we  have  to  determine 
is,  whether  the  presiding  Judge  properly  directed 
the  jury,  and  I  regret  to  say  that  I  cannot  concur 
in  the  terms  of  the  charge  which  his  Lordship 
made  to  the  jury,  as  appearing  upon  this  bill  of 
exceptions.  He  told  the  jury  that  **  if  they 
-were  satisfied  in  the  evidence  [reads  direction 
excepted  to.]  There  is  one  matter  suggested  by 
the  first  part  of  this  charge  which  it  is  necessary 
to  notice  before  going  further.  His  Lordship  di- 
rected the  attention  of  the  jury  to  the  evidence 
which  went  to  show  that  the  arrangement  or  system 
of  ventilation  had  been  designed  and  completed 
before  the  deceased  was  engaged  to  work  in  the  pit. 
By  that,  of  course,  I  understand  the  arrangement 
for  ventilation  of  a  temporary  kind  during  the  exis- 
tence of  this  scaffold,  or,  in  other  words,  the  leaving 
of  the  requisite  q)enings  in  the  scaffold  for  the 
passage  of  air.  That  is  what  the  system  of  venti- 
lation must  mean.  He  seems  to  consider  it  ma- 
terial that  the  scaffold  had  been  erected  and  the 
openings  either  left  imperfect,  or  not  left  at  all,  be- 
fore the  deceased  Wilson  came  to  work  in  the  pit. 
I  confess  that  does  not  appear  to  me  to  be  a  matter 
of  any  consequence.  K  it  were  good  for  anything 
at  all  it  must  lead  to  this  conclusion — ^that  the  de- 
fenders must  be  liable  for  the  fault  of  one  servant 
affecting  the  life  of  another  because  the  fault  of 
the  one  servant  was  committed  before  the  other 
servant  came  into  the  place  where  he  was  injured, 
and  that  must  be  upon  the  footing  that  the  injured 
servant  is  not  to  be  considered  in  this  question  a 
servant  at  all.  Now  I  think  that  is  entirely  out  of  the 
question.  Wilson  was  working  in  the  employment 
of  the  defenders  when  he  received  this  injury  which 
issued  in  his  death.  That  is  the  ground  of  action 
of  his  mother ;  it  is  upon  the  ground  that  this  man 
was  working  in  their  employment  when  he  re- 
ceived the  accident.  K  he  was  working  in  their 
employment,  then,  for  the  reason  I  have  already 
stated,  most  undoubtedly  Neish  was  his  fellow-ser- 
vant, and  when  he  went  into  that  employment  he 
engaged  to  encounter  risks  arising  from  the  fault 
of  his  fellow-servants.  But  besides  this,  it  must  be 
kept  in  view  that  the  duty  which  was  upon  Neish 
and  which  he  is  said  to  have  neglected  or  negli*^ 
gently  gone  about  was  a  continuous  one.  The 
mere  erection  of  a  scaffold  and  the  leaving  of  a  cer- 
tain number  of  holes  sufficient  or  insufficient  was 
not  the  single  act  which  can  be  said  to  have  led  to 
this  fatal  consequence,  because,  if  the  holes  were 
originally  insufficient,  Neish,  who  was  upon  the 
spot  and  was  bound  to  superintend  and  look  after 
these  things,  was  in  fault  every  hour  that  that  con- 
tinued to  be  the  state  of  the  ventilation,  and  there* 
fore  it  was  truly  by  the  fault  of  Neish  not  putting 
that  right  upon  the  very  day  that  the  aocident  oc- 
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curred  that  this  explosion  took  place  and  the  man 
was  killed.  Therefore  that  element  which  the 
presiding  Judge  seemed  to  think  of  so  much  im- 
portance and  urged  upon  the  jury,  seems  to  me  to 
bo  rather  a  misleading  consideration.  Then  his 
Lordship  further  directs  the  attention  of  the  jury 
very  much  to  the  position  of  Neish,  as  being  a  per- 
son to  whom  the  defenders  had  delegated  their 
whole  power,  authority  and  duty.  These  again,  I 
must  say,  appear  to  me  to  be  rather  misleading 
words.  I  think  it  is  very  difficult  to  know  precisely 
whut  they  mean.  I  should  be  inclined  to  use  much 
more  simple  words  in  describing  the  relation  of  the 
defenders  and  Neish,  namely,  that  under  their 
general  manager.  Jack,  Neish  had  the  entire  super- 
intendence of  this  pit,  and  when  you  have  said 
that,  I  think  you  have  said  all  that  is  necessary 
to  describe  Neish 's  position. 

Leaving  out  of  view,  therefore,  the  consideration 
that  the  scaffold  had  been  erected  before  the  de- 
ceased came  to  the  work,  and  viewing  Neish  as  in  the 
position  that  I  have  now  described,  as  a  sub-manager 
under  the  general  manager,  Jack,  the  question 
comes  to  be  whether  the  presiding  judge  in  suggest- 
ing to  the  jury  that  under  such  circumstances 
Neish  and  the  deceased  did  not  stand  to  one  an- 
other in  the  relation  of  fellow  workmen,  engaged 
in  the  same  common  employment,  gave  what  is  a 
good  direction  in  point  of  law.  I  humbly  think  it 
is  not.  It  may  be  that  the  direction  which  the 
presiding  Judge  gave  is  capable  of  various  construc- 
tions, and  that  I  may  be  ascribing  to  it  more  pre- 
cision in  this  matter  than  was  intended ;  but  if  that 
be  so,  I  am  afraid  that  only  suggests  another  fault 
in  the  direction — ^that  it  is  of  uncertain  meaning 
and  therefore  misleading.  But  of  one  thing  I  am 
quite  sure,  that  it  did  lead  to  this  result  that  the 
jury  returned  a  verdict  in  favour  of  the  pursuer 
upon  the  footing  that  the  defenders  were  in  law 
answerable  for  the  fault  of  Neish,  and  tbat  they 
were  led  to  return  that  verdict  by  the  direction  of 
the  presiding  Judge.  In  these  circumstances  I  see 
no  alternative  but  to  sustain  this  second  exception 
and  appoint  the  case  to  be  tried  over  again. 

LoBj>  CuBBiBHiLL — Your  Lordship  has  expressed 
what  is  entirely  my  view  of  the  case. 

LoBD  Dkas — I  am  in  the  same  position.  I  en- 
tirely concur  in  the  result  at  which  your  Lordship 
lias  ai-rived  and  in  the  grounds  on  which  your 
Lordship  has  arrived  at  that  result. 

Lgbd  Akdmillan — If  the  law  in  this  case  was 
rightly  laid  down,  I  think  we  cannot  disturb  this 
verdict ;  but  the  question  of  law,  of  course  in  rela- 
tion to  the  proved  facts  instructing  the  position  of 
Neish,  is  delicate  and  important.  The  general 
rule  of  law  is  now  settled  by  decisions  of  the  high- 
est authority.  A  master  is  not  responsible  to  a 
servant  or  workman  for  injury  caused  by  the  fault 
of  a  fellow-servant  or  fellow-workman  engaged  in 
a  common  work.  In  the  case  of-  a  stranger  injured 
by  the  fault  of  a  servant,  two  maxims  apply ;  the 
one  is,  "  Qui  facit  per  aUumfacit  per  m,"  the  other 
is,  "  Respondeat  mperwr^  The  act  of  the  servant  is 
regarded  as  done  by  the  master's  order  or  authority, 
and  for  that  act  the  master  is  responsible.  This  is 
settled  both  in  our  law,  and  in  the  law  of  England. 
There  are  many  decii^ions  recognising  and  enforc- 
ing such  liability.  But  the  law  is  different  when 
b(jth  the  parties — ^the  party  causing  and  the  party 
receiving  the  injury — are  in  the  same  service,  in 
the  same  employment,  and  engaged  in  a  common 
work.  In  such  circumstances,  the  rule  is  ^' culpa 
frpet  aueiorem;*'  but  the  maxim  '' reapond^al  supe- 


rior "  is  not  a  maxim  in  the  law  of  master  and 
servant,  and  is  not  generally  applicable  to  such  a 
case, — I  say  generally,  because  I  think  there  may 
be  an  exception ;  and  such  an  exception  has,  on 
more  than  one  occasion,  been  pointed  out  by  Lord 
Colonsay.  Of  course,  if  the  master  has  not  been 
careful  to  employ  a  sufficiently  qualified  per- 
son, he  is  liable,  for  that  would  be  a  failure  in  his 
own  duty.  But  apart  from  that,  I  am  of  opinion 
that,  where  the  person  whose  fault  caused  the  injury 
was  in  the  position  of  a  proper  representative  of 
the  master,  having  a  general  superintendence  and 
a  governing  authority,  acting  for  the  master  in  re- 
gulating and  controlling  the  whole  operations; 
and  where  such  a  person  fails  to  supply  to  subordi- 
nate workmen  the  sufficient  apparatus  for  their 
safety,  which  the  master  was  bound  to  furnish, 
then  the  master  may  be  liable  for  the  fault  of  such 
a  person,  even  though  the  party  injured  was  also  in 
his  employment.  The  question  of  the  master's 
responsibility  for  such  a  person  really  representing 
himself,  is,  I  think,  settled  against  the  master  by 
decisions  in  this  Court,  and  is  not  yet  decided  in 
the  House  of  Ix>rds ;  and  in  my  humble  opinion  it 
is  exceptional,  and  does  not  fall  within  the  general 
rule  to  which  I  have  adverted  as  settled  upon  the 
highest  authority.  With  this  view  of  the  law,  I 
think  the  facts 'proved  here  in  relation  to  the  posi- 
tion of  Neish  are  exactly  as  your  Lordship  in 
the  chair  has  stated.  It  is  quite  plain — it  was  ad- 
mitted in  argument,  and  could  not  be  denied — ^that 
if  the  man  next  below  Neish  in  authority,  whose 
name  is  Bryce,  was  in  fault,  the  defenders  are 
not  responsible.  It  is  quite  certain  that  there  was 
a  man  above  Neish  in  authority,  interposed 
between  Neish  and  the  employers,  namely,  Jack. 
It  is  also  clear,  upon  the  evidence,  that  one  of  the 
defenders,  Mr  Robson,  a  partner  of  Merry  &  Cun- 
ningham, was  frequently  personally  present,  tak- 
ing a  personal  charge  df  much  of  this  business, 
and  therefore,  I  think,  applying  the  law  fo  these 
facts,  Neish  was  not  an  agent  representing 
the  landlord,  but  was  a  superior  servant  in  the 
employment,  of  the  landlord,  and  not  even  the 
highest  servant  in  the  series  of  servants  employed 
in  that  work.  In  that  position  of  the  facts,  I  think 
the  law  has  been  imperfectly  and  inadequately 
stated  by  the  Judge,  and  so  stated  as  tending  to 
mislead  the  jury,  because  the  result  to  which  I  ar- 
rive is,  that  if  the  jury  had  been  rightly  instructed 
and  had  rightly  understood  the  position  of  Neish, 
they  could  not  have  found  the  defenders  liable.  I 
therefore  agree  with  your  Lordships  that  we  should 
sustain  that  exception,  and  appoint  the  case  to  be 
tried  again. 

LoBD  Pbesident — We  therefore  sustain  the  second 
exception.  The  rule  which  was  granted,  I  think, 
is  not  in  the  roll  to-day ;  but  in  re8i)ect  of  the  judg- 
ment which  has  been  pronounced  upon  the  bill  of 
exceptions,  we  discharge  the  rule. 

Agent  for  pursuer— T  White,  S.S.C. 

Aeeut  for  defenders — John  Leishmon,  W.S, 

MATHIESON  V,    WEEMa 

(Referred  to  in  opmtbn  of  Lord  President  in  Uu 
preceding  case  of  Wilson  v.  Merry  and  Cunningham, 
reported  in  4  Macqusen,  p,  216.  Not  reported  in 
Court  of  Session.) 

Reparation — Culpa— Master  and  Servant — Insuffi- 
cient Machinery,     A  master  held  responsible 
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for  the  death  of  a  workman,  the  accident  causing 
death  being  due  to  the  insufficiency  of  some 
machinery  proTided  by  the  master. 

This  was  an  advocation  from  the  Sheriff-Court 
of  Renfrewshire.  The  interlocutor  of  the  Lord 
Ordinary  (Eixloch),  pronounced  on  4th  Janu- 
ary 1859,  was  as  follows ; — **  Finds  it  proved  in 
point  of  fact — 1st,  That  the  deceased  son  of  the 
pursuer  was  killed  whilst  working  in  the  defender's 
employment  on  or  about  the  12th  day  of  Novem- 
ber 1855 ;  that  at  the  time  of  his  death  he  was  re- 
siding with  the  pursuer,  his  mother,  and  was  her 
chief  support ;  2d,  that  the  death  was  caused  by  a 
cylinder  of  nearly  two  tons  in  weight,  which  was 
suspended  perpendicularly,  and  under  which  he 
was  working  in  the  course  of  his  employment  by 
the  defender,  falling  on  him  and  instantaneously 
killing  him  ;  8d,  that  the  fall  of  the  cylinder  and 
the  consequent  death  arose  in  consequence  of  the 
defender  not  having  taken  due  precaution  to  in- 
sure the  safety  of  the  workmen  employed  by  him 
ill  connection  with  this  cylinder,  and  of  the  ap- 
paratus for  suspending  the  same  being  defective 
and  insufficient,  more  particularly  inasmuch  as  the 
hoop  and  bolts,  used  as  parts  of  the  said  apparatus, 
were  in  the  circumstances  insufficient  for  the  due 
suspension  of  the  cylinder,  and  the  lifting  chain 
was  attached  to  the  hoop  in  an  unskilful  and  in- 
sufficient manner.  In  these  circumstances  finds, 
ia  point  of  law,  that  the  death  of  the  pursuer's  son 
was  occasioned  by  the  fault  of  the  defender ;  and 
that  the  defender  is,  in  respect  thereof,  liable  in 
damages  to  the  pursuer." 

This  interlocutor  was  adhered  to  by  the  Fir^t 
Division  of  the  Court  on  17th  February  1860. 

LiOBD  Dbab  delivered  the  leading  opinion. 

Ltoan  Dkas — ^This  is  a  narrow  case.  But  I  arrive 
at  the  same  result  with  the  Sheriff  and  the  Lord 
Ordinary. 

The  advocator  (defender  in  the  Inferior  Court) 
is  a  plumber  and  tinsmith.  He  has  a  foreman  in 
tfuch  of  the  two  departments  of  his  business.  But 
he  is  himself  a  man  of  skill  in  both  departments. 
When  personally  present  he  does  not  rely  upon  the 
bkill  of  his  foremen  but  on  his  own  skill.  He 
gives  the  orders,  and  they  act  upon  them,  or  cause 
them  to  be  acted  on.  As  regards  the  heating 
cylinder  which  fell  upon  Mathieson,  the  deceased, 
ic  was  a  patent  invention  of  the  advocator's  own. 
He  had  also  invented  the  mode  of  soldering  the 
pipes  together,  which  resulted  in  the  accident. 
That  mode  consisted  in  suspending  the  cylinder 
perpendicularly  on  a  triauf^le,  with  a  winch  and 
cbain,  so  that  it  could  be  lowered  or  raised,  and 
the  soldering  effected  by  dipping  the  pipes,  at  its 
lower  end,  into  the  metal  pot.  in  place  of  turning 
that  end  of  the  cylinder  uppermost  and  pouring 
the  solder  from  above.  What  peculiar  advantage 
this  plan  had  to  compensate  for  its  greater  danger 
1  inquired  in  the  course  of  the  debate,  but  was  not 
informed.  The  proof  is  silent  on  that  point.  A 
further  part  of  the  plan  was  to  fill  a  portion  of  the 
tubes  with  sand,  to  prevent  the  solder  from  enter- 
ing them ;  and  this,  sj^ain,  induced  the  necessity  of 
persons  going  under  the  cylinder  to  pick  out  the 
sand,  so  far  as  it  adhered,  between  the  tubes— a 
work  in  which  Mathieson  was  engaged  when  he 
met  his  death,  and  which  work  would  have  been 
quite  unnecessary  had  the  simple  plan  been  taken, 
which  has  since  been  adopted,  of  using  metal  plugs 
iu  place  of  sand.  All  the  above  arrangements 
were  the  advocator's  own.  There  was  nothing  un- 
lamui  iu  them,  although,  so  far  as  we  see,  they 


afforded  no  such  important  advantages  as  to  justify 
an  unusual  risk  of  human  life.  At  all  events  they 
were  new,  and  the  advocator,  in  adopting  them, 
was  bound  to  use  such  precautions  as  to  exclude 
all  risk  of  the  apparatus  giving  way  and  killing 
the  persons  who  had  to  work  under  the  cylinder. 
He  is  responsible  if  he  was  careless,  and  he  is 
equally  responsible  if  his  plan  was  simply  unskil- 
ful— for  no  man  is  entitled  to  make  experiments 
without  the  skill  necessary  to  conduct  them  with 
safety  to  human  life.  Qross  negligence  is  not 
necessary  to  liability. 

I^ow,  I  think  the  plan  followed  here  was  both 
unskilful  and  careless.  It  is  very  likely  that  the 
accident  occurred  in  the  way  suggested  by  the  re- 
porter to  whom  the  Procurator-Fiscal  remitted : — 
viz.,  from  the  screw  bolt  which  broke  having  been 
tightened  more  than  it  could  bear.  But  as  the 
cylinder  was  suspended  entirely  by  the  chain  or 
hoop  which  embraced  its  circumference,  it  was  ne- 
cessary to  screw  the  bolts  very  tight  to  make  that 
chain  or  hoop  cling  fast  enough  to  the  cylinder, 
otherwise  the  hoop  would  have  slipped  upwards, 
leaving  nothing  above  it  to.  prevent  it  from  doing 
so.  There  might  have  been  various  simple  plans 
taken  to  obviate  this.  One,  which  was  immedi- 
ately afterwards  adopted,  was  easy  and  palpable— 
to  give  the  row  of  rivets  which  ran  round  the 
cylinder  immediately  above  the  hoop  square  heads 
in  place  of  bevelled- heads,  and,  if  necessary,  to 
have  made  these  heads  a  little  thicker,  so  that  they 
would  prevent  the  hoop  from  slipping  upwards,  al- 
though it  was  not  so  tightly  screwed  to  the  cylinder 
as  it  must  otherwise  have  been.  Another  simple 
precaution  would  have  been,  as  the  Lord  Oi€inary 
observes,  to  have  attached  the  ends  of  the  ascend- 
ing chain  to  the  ends  of  the  hoop  in  place  of  eyes 
or  bands  in  its  intermediate  circumference.  If  the 
tightening  of  the  hoop  was  alone  to  be  trusted  to, 
the  sufficiency  of  the  strength  of  the  hoop  and 
bolts,  as  well  as  of  the  lifting  chain,  ought  to  have 
been  placed  beyond  all  doubt.  Another  thing  ap- 
pears to  me  to  have  been  easily  practicable— to 
have  had  the  cylinder  so  supported  from  below  as 
that  it  could  not  be  moved  by  mere  accident.  In 
place  of  this  it  is  plain  that  very  little  pressure 
was  enough  to  move  any  one  of  the  blocks  aside, 
and  that,  if  this  should  happen  (as  unfortuiately 
it  did),  the  risk  was  greater  than  if  there  had  been 
no  blocking,  because  the  cylinder  would  then  come 
downwards  with  a  jerk  and  cause  a  strain  upon  the 
machinery  which  it  would  not  otherwise  have  been 
subjected  to. 

Now  the  advocator  was  aware  that  the  cylinder 
in  question,  which  was  about  two  tons  weight,  was 
the  heaviest  he  had  ever  made.  He  saw  the  cylin- 
der after  the  hoop  was  put  on ;  he  saw  it  on  the 
Saturday  after  it  had  been  so  far  raised  on  the 
triangle  as  to  rest  on  the  blocks.  He  saw  it  on  the 
Mon£iy  morning,  when  it  was  further  raised  to 
allow  the  metal  pot  to  be  put  under  it.  He  saw 
the  sand  put  in  by  the  men,  and  the  cylinder 
lowered  into  the  pot,  raised  again  about  fourteen 
inches,  and  the  blocks  put  in,  in  which  state  he 
left  it  between  9  and  10,  knowing,  of  course,  that 
the  usual  picking  out  of  the  sand  was  the  next 
thing  to  be  done.  He  gave  no  directions  before 
leaving  about  the  blocking  or  anything  else ;  and 
when  he  returned  to  the  work,  between  2  and  8 
P.M.,  the  catastrophe  had  occurred. 

It  is  plain,  in  these  circumstances,  that  if  any- 
body was  responsible  for  what  occurred  in  the  fair 
and  ordinary  working  of  the  apparatus,  it  was  the 
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advocator  himself.  No  blame  could,  in  that  yiew, 
attach  to  Love,  the  foreman  of  the  tinsmiths,  who 
had  nothing  to  do  with  the  constmction  of  the  ap- 
paratus, and  had  merely  the  charge  of  working  it. 
As  to  M*Arthur,  the  foreman  of  the  mechanics,  he 
had,  by  this  time,  no  charge  of  it  at  all.  His  place 
was  in  the  other  shop,  and  the  fault  attributed  to 
him  is,  not  that  he  failed  in  any  duty  of  superin- 
tendence, but  that  he  ultraneously  went  into  the 
tinsmiths'  shop,  and,  having  ascended  the  triangle, 
put  his  foot  on  the  cylinder  to  examine  it,  the  con- 
sequence of  which  was  the  slipping  either  of  one  of 
the  blocks  from  beneath  the  cylinder,  or  of  the 
cylinder  itself  from  off  the  blocks,  so  that  the  cylin- 
der came  down  with  a  jerk,  and,  one  of  the  screw 
bolts  having  given  way,  the  other  blocks  were 
crushed  or  displaced  by  the  fall  of  the  cylinder, 
and  Mathieson,  who  was  below  it  at  the  time,  was 
killed. 

Now,  it  certainly  cannot  be  assumed  that  the 
cylinder  would  have  given  way  at  that  particular 
moment  had  M'Arthur  not  put  his  foot  on  it,  and 
he  ought  undoubtedly,  before  doing  so,  to  have 
warned  Mathieson  to  remove  from  under  it.  Had 
he  given  this  warning  his  anxiety  about  the  ap- 
paratus would  have  been  praiseworthy  rather  than 
blameable;  for  a  link  of  the  double  chain  had 
given  way  on  the  previous  Saturday,  and  it  is  plain 
enough  that  there  were  misgivings  among  several 
of  the  workmen  about  the  sufficiency  of  the  ap- 
paratus, although  they  made  no  open  complaint. 
But  I  cannot  think  that  the  advocator  was  entitled 
to  rest  contented  with  such  a  degree  of  strength 
and  security  in  the  apparatus  as  would  be  barely 
sufficfcnt,  if  nothing  occurred  to  cause  any  of  the 
blocks  to  slip  from  under  the  cylinder,  or  the  cylin- 
der to  slip  from  one  of  the  blocks,  eitiier  of  which 
occurrences  might  happen  at  any  moment,  con- 
sidering the  nature  of  the  blocking,  the  use  of 
which  he  had  sanctioned.  Blair,  one  of  the  ad- 
vocator's mechanics,  says  that  when  the  advocator 
spoke  to  him  about  the  accident,  the  day  after  it 
happened,  "  1  said  he  had  himself  to  blame  for  it, 
as  I  had  told  him,  when  making  the  previous 
heater,  that  the  bolts  were  too  weak."  If  either 
the  bolts  had  been  strong  enough,  or  the  blocking 
had  been  sufficient,  the  accident  would  not  have 
occurred,  notwithstanding  of  M'Arthur  putting  his 
foot  on  the  cylinder.  M*Arthur  could  hardly  be 
expected  to  anticipate  that  the  blocking  would  slip 
from  under  the  cylinder,  as  it  seems  to  have  done, 
for  Love,  the  foreman  of  the  tinsmiths  (who  had 
no  interest  to  misrepresent  the  matter,  but  rather 
the  reverse),  speaking  to  the  moment  immediately 
before  the  accident,  says,  *'  /  taw  the  blocks  on  my 
right  canting  inwards,"**  It  is  plain  to  any  one 
that  if  the  cylinder  had  been  resting  on  a  solid 
basis — ^for  instance  upon  tresses  and  cross  beams 
of  sufficient  strength — a  body  like  the  cylinder,  of 
two  tons  weight,  could  not  have  been  moved  in 
any  degree  by  the  simple  act  of  a  man  putting  his 
foot  on  it.  If  the  advocator  had  directed  that  the 
workmen  should  never  go  under  the  cylinder,  ex- 
cept when  it  was  so  supported,  there  would  have 
been  less  room  to  attribute  to  him  persons!  neglect 
in  that  matter,  whatever  might  have  been  his  re- 
sponsibility for  the  faults  of  others.  But,  as  I 
have  already  observed,  he  gave  no  direction  on  this 
subject,  although  he  was  quite  aware  of  the  careless 
manner  in  which  the  bloclong  was  usually  managed. 
Even  if  he  had  given  such  directions,  £  think  he 
was  not  entitled  to  be  so  niggardly  of  the  strength 
of  the  suspending  apparatus  as  that  it  should  be 


sufficient  only  when  the  cylinder  was  in  a  state 
of  rest ;  and,  upon  the  whole,'!  am  of  opinion  that 
the  deceased's  death  falls  properly  to  be  attributed, 
not  to  rashness  on  the  part  of  M*Arthur,  but  to 
personal  fault  or  negligence  on  the  part  of  the  ad- 
vocator. As  regards  &e  amount  of  damages,  I  see 
no  reason  to  disturb  the  assessment  of  the  Sheriff, 
concurred  in  by  the  Lord  Ordinary. 

Weems  appealed,  but  the  House  of  Lords,  on 
the  Slst  May  1861,  dismissed  the  appeal,  and  ad- 
hered to  the  interlocutor  of  the  Court  below. 


Friday,  May  31. 

DAVIKS  &  CO.,  V.  BROWN  &  LYELL. 
Reparation — Decree  m  absence  against  a  party  who 
had,    after  the   Summons,    inU    before  l^ecree, 
paid  the  debt.      B.  &  L.  brought  an  action 
against  D.  for  a  sum  of  money.    D.  paid  the 
debt  and  a  sum  of  expenses.    Some  days  after, 
the  agent  of  B.  &  L.  took  decree  in  absence 
against  D.    Held,  in  an  action  of  damages  at 
the  instance  of  D.  against  B.  &  L.,  D.  averring 
that  the  defenders  had  acted  maliciously  and 
without  probable  cause,  (1)  that  D.  was  entitled 
to  an  issue,  (2)  ^dub.  LordOurriehill]  that  the 
issue  must  contain  malice  and  want  or  probable 
cause. 
The  pursuers  of  this  action  were  S.  P.  Davies 
and  Co.,  merchants  and  commission  agents  in  Dun- 
dee, and  Samuel  Pyigilly  Davies,  sole  partner  of 
the  firm,  and  the  defenders  were  Brown  &  Lyell, 
provision  merchants  there.    Davies  averred  that  on 
6th  September  1866  he  bought  a  quantity  of  flour 
from  the  defenders  at  the  price  of  £51.    The  price 
was  not  paid  on  delivery.     Shortly  after,  Davies 
went  from  home  in  the  course  of  business,  and 
during  his  absence  the  defenders,  on  19th  Sept. 
1866,  brought  an  action  against  Davies  &  Go.  in 
the  Sheriff  Court  of  Forfar  for  payment  of  the 
said  price.    Davies,  on  his  return,  called  on  the  de- 
fenders on  28th  Sept.  and  paid  them  £61  for  the 
flour,  and  a  sum  of  £2, 188. 8d.  for  lawyer's  expenses. 
Davies  farther  averred — Cond.  7 — ^Notwithstanding 
the  settlement  of  the  defenders'  claims  against  the 
pursuers,  and  of  the  said  action  and  expenses  there- 
of as  aforesaid,  the  defenders,  nearly  a  week  after- 
wards, and  on  or  about  8d  October  1866,  most 
WToogously,    maliciously,    and   without    probable 
cause,  through  their  agents,  Messrs  Paul  &  Thain, 
solicitors,  Dundee,  made  a  motion  in  said  action, 
before  the  Sheriff,  in  a  court  held  by  his  Substitute, 
within  the  Court-room  at  Dundee,  for  decree  in 
said  action  against  the  pursuers,  S.  P.  Davies  &  Co., 
in  terms  of  the  conclusions  of  said  summons.    No 
notice  whatever  of  this  motion  was  sent  to  the  pur- 
suers by  the  defenders  or  their  agents,  and  conse- 
quently no  appearance  was  made  for  them  in  Court, 
and  the  Sheriff  accordingly  pronounced  decree  in 
absence  against  them,  in  term  of  the  defenders' 
motion,  and  of  the  conclusions  of  the  summons, 
finding  that  the  present  pursuers  were  due  money 
to  the  present  defenders,  and  adjudging  payment 
thereof.    The  said  decree  wrongously,  Hlegally, 
maliciously,  and  without  probable  cause,  obtained 
by  the  present  defenders  against  the  present  pur- 
suers, was  subscribed  by  the  Sheriff-substitute  pre- 
siding in  the  said  Court,  and  entered  upon  the 
records  thereof  in  the  usual  way.    As  the  records 
of  the  Sheriff-court  are  publio  documents,  and  patent 
and  open  to  the  inspection  of  everybody,  the  said 
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decree,  though  siiTTeptitioiialy  obtained  by  the  de- 
fenders against  the  pursuers,  and  false  and  illegal 
ad  the  grounds  and  warrants  of  it  were,  was  thus 
nevertheless  published  to  the  world  as  a  true  and 
valid  decree  against  the  pursuers.  The  defenders 
obtained  the  said  decree  wrongously  and  illegally, 
and-nimionsly,  and  oppressively,  and  maliciously, 
and  without  probable  cause,  and  while  they  knew, 
in  point  of  fact,  that  the  debt  sued  for  under  the 
said  action,  as  well  as  the  expenses  thereof,  had 
been  paid  by  the  pursuer  to  them. 

This  decree,  the  pursuer  averred,  was  published 
in  various  "  Black  Lists,"  whereby  the  mercantile 
credit  of  Davies  &  Ck>.,  was  seriously  injured.  For 
the  injury  arising  from  these  proceedings  the  pur- 
suer now  asked  damages.  He  proposed  the  follow- 
ing issue : — 

"  Whether,  on  or  about  8d  October  1866,  the  de- 
fenders wrongfully  moved  for  and  obtained  de- 
cree against  the  pursuers  in  an  action  depend- 
ing before  the  Sheriff-Court  of  Forfarshiits,  for 
the  sum  of  £51,  and  interest  and  expenses, 
after  payment  by  the  pursuers  to  the  defenders 
of  the  sum  of  £51,  concluded  for  in  said  action, 
with  £2,  13s.  8d.  of  expenses — ^to  the  loss,  in- 
jury, and  damage  of  the  pursuers  ?*' 

The  defenders  pleaded  that  the  action  was  irre- 
levant, and  that  no  issue  should  be  granted.  They 
pleaded  that  it  was  the  duty  of  the  pursuers,  on  pay- 
ing the  debt,  to  make  some  arrangement  for  having 
the  action  properly  taken  out  of  Court,  and  main- 
tained that  they  were  not  responsible  for  any  damage 
arising  from  publication  of  the  decree  in  question, 
the  pursuers'  remedy  in  that  case  being  against  the 
parties  by  whom  the  "  Lists"  are  printed  and  circu- 
lated. 

The  Lord  Ordinaxy  (Baboaple)  reported  the  case, 
indicating  his  opinion  that  the  pursuer  was  entitled 
U>  an  issue,  and  that  he  was  not  bound,  as  was  con- 
tended by  the  defenders,  to  insert  in  the  issue 
malice  and  want  of  probable  cause. 

Thovs  for  Pursuer. 

BsBBT  for  Defenders. 

The  case  of  Ormuton  v.  Redpath,  Brown,  ^  Co., 
24th  Feb.  1866,  4  Macph.  488,  was  referred  to 

LoBD  PBBstDKKT — ^This  caso  raises  a  question  of 
some  importance;  the  pursuer  alleges  that,  being  in- 
debted in  a  sum  of  money  to  the  defenders,  which 
ho  was  quite  willing  to  pay,  they  raised  an  action 
against  him  in  the  Sheriff  Court  when  he  was  ab- 
sent ;  that  on  his  return  he  went  immediately  to 
them  and  paid  them  the  amount  of  the  debt  and 
also  a  sum  of  money  for  law  expenses.  The  claim 
of  the  defenders  on  the  contract  was  thus  settled 
and  discharged.  He  then  avers,  in  article  7  of  his 
condescendence  [reads]. 

Now  the  first  question  is,  whether  that  is  a  rele- 
vant and  good  ground  of  action.  I  am  of  opinion 
that  it  is.  The  allegation  that  this  decree  was  ob- 
tiiined  after  the  debt  was  paid,  maliciously,  and 
without  probable  cause,  is,  1  think,  a  good  ground 
of  action,  and  I  think  it  would  be  very  hard  if  it 
were  not  so,  if  you  consider  for  a  moment  the  posi- 
tion of  the  parties.  Undoubtedly  the  debt  was  paid, 
and  just  as  certainly,  according  to  the  pursuer,  the 
defenders  had  no  claim  of  any  kind  against  him. 
And  jet,  maliciously,  for  the  purpose  of  gratifying 
their  personal  animosity,  and  without  probable 
cause,  t.e.,  without  any  reason  to  suppose  that  they 
had  a  just  claim,  they  instructed  their  agent  to 
take  decree.  I  think  that  was  a  legal  wrong  for 
which  the  pursuer  is  entitled  to  damages.  Several 
objections  were  stated  to  this  action.    One  of  these 


was  supported  by  a  reference  to  English  authorities, 
the  objection  being  of  this  nature,  that,  standing 
this  decree,  the  pursuer  could  not  found  a  claim  of 
damages.  All  1  can  say  is,  that  these  authorities 
appear  to  have  no  application  to  our  practice,  be- 
cause we  are  not  embarrassed  by  that  technicality. 
If  it  were  necessary  to  take  that  decree  out  of  the 
way  before  raising  an  action  to  recover  damages, 
that  could  easily  be  done  by  a  reduction,  or  by  a 
conclusion  for  reduction  in  this  summons.  But  that 
is  not  necessary,  and  I  am  fortified  by  observing  the- 
opinion  of  the  Court  on  the  same  ground  of  defence 
in  the  case  of  Ormiston.  The  argument  there 
stated  for  the  defender  was  that  while  the  decree 
stood  it  was  impossible  to  claim  damages.  But 
that  was  rejected  by  the  Court.  Therefore  that 
difficulty  is  out  of  the  case.  But  there  is  another 
question  raised,  not  by  the  averments,  but  by  the 
issue  proposed.  The  issue  is  certainly  most  mate- 
rially different  from  the  averments.  The  pursuer 
proposes  to  ask  [reads  issue].  Now,  for  anything 
disclosed  ex  facie  of  that,  the  whole  case  of  the  pur- 
suer might  be  this,  that  when  the  defenders  took 
their  decree  against  him  for  this  sum,  he  had  a  per- 
fectly good  defence  of  Jiayment,  but  the  issue  does 
not  even  disclose  when  payment  was  made,  and 
that  would  bring  the  case  under  that  of  Ormiston, 
But  the  issue  might  be  so  amended  as  to  show  that 
the  money  had  not  been  paid  before  the  action  was 
raised,  but  after,  and  not  only  for  discharge  of  the 
debt  but  of  the  action.  And  that  is  the  great  feature 
of  distinction  between  this  case  and  that  of  OmUs" 
Urn.  But  though  that  were  put  in,  I  should  still 
object  to  the  issue,  because  it  does  not  undertake  to 
prove  malice  and  want  of  probable  cause.  1  shfdl 
state  the  reasons  why  I  think  these  qualities  abso- 
lutely necessary.  When  an  action  is  depending  in 
court,  and  the  defender  is  willing  to  settle  by  pay- 
ment of  the  debt  and  expenses,  what  both  have  to 
do  to  carry  that  out,  is,  to  take  the  action  out  of 
court  in  proper  form.  No  doubt  it  is  the  duty  of 
of  the  pursuer  to  give  instructions  to  have  the  ac- 
tion taken  out  of  court,  but  at  the  same  time  there 
is  an  interest  in  the  defender  to  see  that  that  is 
done,  and  he  is  negligent  in  his  ovm  interest  if  he 
does  not  see  that  that  is  done.  1  don't  describe 
that  as  a  duty,  but  it  is  his  right  and  interest.  Now 
can  a  party  in  that  position  say  that  his  opponent 
has  omitted  to  do  so,  and  has  negligently  allowed 
his  agent  to  go  on  as  if  the  debt  were  unpaid?  I 
think  that  would  be  very  hard, — ^to  make  a  party 
in  that  case  liable  for  neglecting  to  instruct  his 
agent.  It  must  be  shown  that  there  was  more 
than  mere  fault  of  negligence.  Malice  must  be  al- 
leged, and  not  only  malice,  but  it  is  necessary  that 
the  pursuer  should  negative  the  idea  of  the  defend- 
ers having  any  reasonable  cause.  If  the  pursuer's 
allegations  here  are  true,  that  will  not  be  any  serious 
burden  on  him,  for  I  don't  see  what  probable  cause 
they  could  have ;  but  to  make  the  case  relevant  I 
think  the  the  pursuer  must  aver  malice  and  want 
of  probable  cause.  The  wrong,  if  it  be  maliciously 
done  and  without  probable  cause,  is  a  legal  wrong; 
but  even  a  legal  wrong  is  not  necessarily  a  founda- 
tion for  damages,  unless  done  to  the  injury  and  da- 
mage of  the  pursuer.  Now,  certainly  the  mere  pro- 
nouncing of  a  decree  in  absence  in  the  Sheriff- 
court  is  not  necessarily  in  itself  attended  with  any 
great  injury  or  damage.  No  doubt  the  records  of 
court  are  open  to  the  inspection  of  the  public,  and 
that  may  involve  certain  risks  to  the  parties  against 
whom  the  decree  is  taken.  As  to  the  averment 
that  damage  was  caused  by  publication  in  the 
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Black  Lists,  what  the  defenders  have  to  do  with 
that  I  don't  know.  I  hope  the  pnrsner  does  not 
maintain  this  action  in  the  vain  hope  of  making  the 
defenders  answerable  for  that.  The  result  will  be 
to  amend  the  issue,  and  sustain  it  as  amended. 

LoBD  OuRRiEHiLL — I  concuT.  I  am  also  of  opi- 
nion that  the  defenders  are  not  directly  liable  for 
the  publication  in  the  Black  Lists.  All  they  are 
liable  for  is  the  publicity  given  by  the  decree  being 
pronounced.  But  I  have  some  difficulty  in  concur- 
ring as  to  the  issue.  The  question  is,  whether  it  is 
necessary  to  insert  malice  and  want  of  probable 
cause.  I  concur  so  far,  that  I  think  if  one  is  put 
in  the  other  ought  to  be  put  in  too.  My  ground  of. 
difficulty  is  this.  It  is  clear  that  every  one  is  en- 
titled to  enforce  a  claim  in  a  court  of  law,  however 
groundlops  that  claim  may  be,  provided  it  be  done 
without  malice  and  want  of  probable  cause.  But 
it  must  be  a  judicial  proceeding.  My  difficulty  is, 
was  this  a  proper  judicial  proceeding  ?  I  think  the 
decree  was  an  incompetent  proceeding.  As  a  judi- 
cial proceeding  it  was  at  an  end,  for,  by  payment 
of  the  debt  and  expenses,  I  hold  that  the  debtor 
was  in  the  same  position  as  if  he  had  got  a  dis- 
charge of  the  action.  T\iq  jus  jictionU  was  at  an 
end.  There  was  no  longer  a  depending  process. 
It  was  the  same  as  if  the  action  had  never  been  in- 
stituted. Now  was  it  necessary  to  appear  and  de- 
fend in  an  action  that  was  at  an  end  ?  It  is  no  ex- 
cuse for  the  defenders  to  say  that  the  pursuer  was 
entitled  to  get  possession  of  the  summons  and  exe- 
cution, and  destroy  them ;  no  excuse  that  they  did 
not  deliver  them  up,  but  availed  themselves  of 
these  being  left  in  their  hands  to  inflict  this  injury 
on  the  debtor.  If  the  defenders  are  liable  other- 
wise, they  cannot  be  liberated  because  the  debtor 
left  these  documents  in  their  hands. 

LoED  Dkas — I  concur  in  thinking  that  there  is  a 
relevant  ground  of  action  here  stated.  The  pur- 
suer states  that  the  summons  here  was  executed  on 
2l3t  September ;  that  the  debt,  with  expenses,  was 
paid  on  28th  September ;  and  that  the  action  was 
nevertheless  proceeded  with,  and  decree  taken  on 
8d  October.  And  it  is  said  tliat  that  was  done  ma- 
liciously and  without  probable  cause.  The  aver- 
ment of  malice  and  want  of  probable  cause  is  re- 
peated three  times  in  article  7  of  the  condescend- 
ence, and  it  occurs  again  in  the  9th  article.  Now 
I  have  no  doubt  that  there  is  there  stated  a  relevant 
giijund  of  action.  I  am  not  prepared  to  say  that  it 
would  have  been  relevant  if  there  had  been  no 
averment  of  malice  and  want  of  probable  cause. 
If  there  had  been  no  such  averment,  all  that  would 
have  been  stated  would  have  been  that  on  28th 
September  the  debt  hod  been  paid  to  the  defenders 
personally,  and  that  on  3d  October  the  agent  of  the 
defenders  took  decree  in  absence.  It  is  not  eaid 
that  the  defenders  instructed  their  agent  to  take 
that  decree.  All  that  is  said  is,  that,  through  their 
agent,  they  made  a  motion  before  the  Sheriflf  for 
decree  against  the  pursuers.  The  act  of  the  agents 
is  there  stated  as  the  act  of  the  defenders.  That  is 
on  the  footing  of  the  liability  of  the  defenders  for 
their  agents.  Therefore  the  averments  of  the  pur- 
suers are  open  on  the  face  of  them  to  the  observa- 
tion tliat,  for  anything  they  aver,  the  whole  wrong 
consisted  in  the  defenders  forgetting  or  omittmg  to 
intimate  to  their  agents  that  the  case  had  been  set- 
tled, and  instructing  them  to  let  the  action  drop. 
That  is  the  whole  wrong  set  forth,  taking  out  the 
element  of  malice  and  want  of  probable  cause. 
Now  I  don't  say,  any  more  than  your  Lordship  in 
the  chair,  that  there  was  not  a  certain  duty  on  the 


part  of  the  defenders,  on  getting  payment,  to  inti- 
mate this  to  their  agents,  so  that  the  action  might 
not  be  proceeded  with.  On  the  other  hand,  I  con- 
cur in  thinking  that  there  was  a  duty  ineambent 
on  the  pursuer  to  instruct  his  agent  to  appear,  or 
to  appear  himself,  and  state  that  the  case  was  at  an 
end,  and  see  that  the  action  was  taken  out  of  Gouit. 
To  say  the  least,  it  was  as  much  the  duty  of  the 
pursuer  to  do  this  as  it  was  the  duty  of  the  defen- 
ders to  instruct  their  agents  not  to  proceed  with  the 
case.  If  it  was  a  mere  innocent  omission  on  the 
part  of  the  defenders, — if  nothing  followed  on  their 
part  but  the  offer  to  have  the  decree  recalled, — then 
I  think  there  would  be  no  reasonable  ground  for 
damages.  The  neglect  of  the  defenders  was,  in 
this  view,  an  innocent  mistake — a  decree  was  taken 
by  an  innocent  omission — and  something  more 
would  bo  wanted  to  give  right  to  a  party  to  insist 
in  a  claim  of  damages.  The  action  was,  in  my 
opinion,  a  judicial  proceeding  throughout.  It  was 
competent  in  its  commencement,  and  it  remained  a 
•  judicial  proceeding  to  the  end ;  with  this  difference 
only,  that  at  first  it  was  well-founded,  and  at  the 
end  it  was  ill-founded.  But  this  did  not  change 
its  nature.  It  is  true  that  when  the  debt  was  paid 
the  action  became  groundless,  but  not  incompetent. 
A  groundless  action  may  be  a  competent  action. 
We  see  a  great  many  groundless  actions  brought 
which  are  not  incompetent.  I  don't  see  the  differ- 
ence in  principle  between  this  case  and  that  of 
Ormitton,  There  the  debt  was  paid  before  the  ac- 
tion was  raised  at  all.  Even  a  formal  discharge  of 
an  action  is  not  a  stronger  thing  to  make  it  not  a 
judicial  proceeding  than,  as  was  the  case  in  Ormu- 
ton,  where  there  was  no  action  at  aU.  It  seems 
that  the  calling  of  a  summons  is  not  necessary  in 
the  Sheriff-court.  This  summons  was  regularly 
executed.  Arrestments  were  used  on  the  depend- 
ence; and  a  summons  executed,  even  in  a  court 
which  requires  calling,  is  a  depending  action.  This 
was  a  depending  action  at  the  time  when  the  de> 
cree  was  taken.  All  that  had  occurred  was  that 
something  made  it  wrong  that  decree  should  be 
taken.  I  therefore  think  that  malice  and  want  of 
probable  cause  should  go  into  the  issue.  Probable 
cause  is  not  properly  applicable  to  this  case.  If 
decree  was  taken  intentionally,  there  could  be  no 
probable  cause  either  for  that  or  omitting  to  in- 
struct the  agents  not  to  take  it.  But  I  agree  in 
thinking  that  the  usual  words  had  better  be  re- 
tained. 

Lord  Abdmiixan  concurred  with  the  Lord  Pre- 
sident. 

The  following  issue  was  adjusted  : — 

**  It  being  admitted  that  the  defenders,  on  19th 
September  1866,  raised  an  action  against  the  pur- 
suers in  the  Sheriff-court  of  Forfaraliire,  to  recover 
a  sum  of  £51,  with  interest  and  expenses,  and  that, 
on  the  28th  of  the  same  month,  the  pursuers  paid  to 
the  defenders  the  said  sum  of  £51,  with  £2,  13s. 
8d.  of  expenses. 

*•  Whether  on  or  about  8d  October  1866  the  de- 
fenders ^RTongfuUy,  maliciously,  and  without  prob- 
able cause,  moved  for  and  obtained  decree  against 
the  pursuers  in  the  said  action,  in  terms  of  the  con- 
clusions of  the  summons,  to  the  loss,  injury,  and 
damage  of  the  pursuers  ? 

"  Damages  £500  sterling." 

Agent  for  Pursuers — J.  M.  Macqueen,  S.S.C. 
Agents  for  Defenders — ^Ferguson  &  Junner,  W.S. 
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Friday,  May  31. 

DAVIS  V*   HEPBURN. 
{Ariie^  vol.  iii,  p.  61.) 

Bankruptcy — Sequestration — 19  and  20   Vict.^  cap, 
79,  if   7   and   IZ^Notour  Bankrupt— Flight 
from  Diligence — Execution  of  Search,    A  peti- 
tion for  sequestration  dismissed  on  the  ground 
of  no  proof  that  the  debtor  was  notour  bank- 
rupt ;  and  held,  on  the  proof,  that  an  execu- 
tion of  search  founded  on  by  the  petitioner  as 
proving  flight  of  the  debtor  from  diligence, 
was  no  eyidence  of  the  alleged  flight,  the  place 
where  the  search  was  made  not  being  the  re- 
sidence of  the  debtor. 
The  question  in  this  case  wa3,  whether  the  Court 
have  jurisdiction  to  sequestrate  the  estates  of  the 
heir-apparent  to  a  property  in  Scotland,  and  whether 
the  said  estates  were  liable  to  sequestration  at  the 
infitance  of  a  creditor  under  the  Bankruptcy  (Scot- 
land) Act  1856,  19  and  20  Vict.,  cap.  79? 
Section  13  of  that  Act  enacts,  that 
«*  Sequestration  may  be  awarded  of  the  estate  of 
any  person  in  the  following  cases : — 

"  1st,  In  the  case  of  a  living  debtor  subject  to 
the  jurisdiction  of  the  Supreme  Courts  of 
Scotland ; 
**A,  On  his  own  petition,  with  the  concurrence 
of  a  creditor  or  creditors,  qualified  as 
hereinafter  pit)vided. 
"  B,  On  tlie  petition  of  a  creditor  or  creditors, 
qualified  as  hereinafter  mentioned,  pro- 
vided the  debtor  be  notour  bankrupt,  and 
have,  within  a  year  before  the  date  of  the 
presentation  of  the  petition,  resided  or  had 
a  dwelling-house  or  place  of  business  in 
Scotland,"  &c. 
Section  7  enacts,  that 

**  Notour  bankruptcy  shall  be  constituted  by  the 
following  circumstances : — 

"  Ist,  By  sequestration,  or  by  the  issuing  of  an 
adjudication  of  bankruptcy  in  England  or 
Ireland;  or, 
"  2d,  By  insolvency,  concurring  either — 

(A.)  With  a  duly  executed  charge  for  pay- 
ment, followed,  where  imprisonment  is 
competent,  by  imprisonment  or  formal 
and  regular  apprehension  of  the  debtor, 
or  by  his  flight  or  absconding  from  dili- 
gence," &c. 
It  appeared  from  the  proof  that  the  respondent  was 
a  young  man,  unmarried,  and  twenty-five  years  of 
age;  that  he  had,  from  1859  till  1868,  been  an 
officer  in  the  Army ;  that  he  had  thereafter,  with 
the  exception  of  a  few  visits  to  his  father's  bouse, 
lived  in  England  and  at  dififerent  places  on  the 
Continent ;  and  that,  during  the  year  1866,  he  had 
only  resided  at  his  father's  house  continuously  for 
a  fortnight,  in  the  months  of  April  and  May. 

It  also  appeared  that,  on  the  assumption  of  his 
father's  house  being  his  residence,  a  charge  of  pay- 
ment was  left  for  him  there  at  the  instance  of  the 
petitioning  creditor,  and  that  upon  the  expiry  of 
the  charge,  an  execution  of  search  was  returned  by 
the  messenger,  to  the  effect  that  the  debtor  could 
not  be  found.  It  was  said  that  this  implied  "  fly- 
ing or  absconding  from  diligence  "  in  the  sense  of 
the  Bankrupt  Act,  sufficient  to  constitute  the  debt- 
or notour  bankrupt. 

The  Lord  Ordinary  (Obmioalx)  found  '*  that  the 
respondent  wsa  not,  at  the  date  when  the  petition 


was  presented,  subject  to  the  jurisdiction  of  the 
Supreme  Courts  of  Scotland,  or  a  notour  bankrupt 
within  the  ^meaning  of  the  18th  section  of  the 
Statute  19  and  20  Vict.,  cap.  79,"  and  dismissed 
the  petition,  with  expenses.  His  Lordship  added 
in  his -note,  "  The  respondent  is  not  the  owner  of 
any  redl  estate  in  Scotland,  and  jurisdiction  has 
not  been  constituted  nor  attempted  to  be  consti- 
tuted against  him  by  arrestment  of  funds  or  move- 
able estate  belonging  to  him.  Nor  does  it  appear 
that  the  respondent  had  been  resident  in  Scotland 
for  forty  days  preceding  the  presentation  of  the 
petition  for  sequestration.  The  contrary,  indeed, 
is  established  by  the  proof."  His  Lordship  then 
stated  the  import  of  the  proof,  as  given  above,  and 
continued,  "  In  this  state  of  matters,  the  Lord 
Ordinary  has  been  unable  to  satisfy  himself  that 
the  respondent  was,  when  the  present  petition  for 
sequestration  was  presented  on  18th  July  1866, 
subject  to  the  jurisdiction  of  the  Courts  of  Scot- 
land, ratione  domicilii,  and  no  other  ground  of 
jurisdiction  has  been  alleged  or  attempted  to  be 
made  out.  If  this  be  so,  it  is  for  the  same  reason 
equally  clear  that  the  respondent  was  not  rendered 
notour  bankrupt  by  service  of  diligence  and  search 
made  for  him  at  his  father's  house  in  June  1^6, 
where  he  was  not  living,  and  that  not  being  his 
dwelling-place  or  residence  in  any  sound  or  correct 
sense." 

The  petitioning  creditor  reclaimed. 

Watson  and  Thatmsb  for  him.* 

MuNBo  in  reply. 

Lord  Cubsibhill — In  this  case  the  Lord  Ordi- 
nary has  found  that  the  respondent  was  not.  at  the 
date  when  the  petition  was  presented,  subject  to 
the  jurisdiction  of  the  Supreme  Courts  of  Scot- 
land, or  a  notour  bankrupt  within  the  meaning  of 
the  18th  section  of  the  statute  19  and  20  Vict., 
c.  79.  That  is  reclaimed  against,  and  the  question 
is,  whether  there  are  good  gprounds  for  altering  this 
interlocutor?  The  Lord  Ordinary  has  proceeded 
on  two  grounds ;  one  is,  that  the  respondent  is  not 
subject  to  the  jurisdiction  of  the  Supreme  Court ; 
and  the  second  is,  that  he  is  not  a  notour  bankrupt. 
It  is  not  necessary  that  both  of  these  grounds 
should  be  established.  As  to  one  of  them,  I  con- 
fess to  have  no  doubt,  viz.,  as  to  the  objection  that 
the  respondent  has  not  been  proved  to  be  notour 
bankrupt.  Now  the  18th  section  of  the  Bankruptcy 
Act  says  [reads  section] ;  and  section  7  says  [reads 
section].  Now  here,  without  giving  any  opinion 
on  the  point,  I  assume  that  there  was  a  duly  exe- 
cuted charge  for  payment.  The  petitioner  main- 
tains that  he  has  proved  flight  or  absconding  from 
diligence  on  the  part  of  the  debtor.  In  my  opinion 
he  has  failed  to  prove  his  case.  Certainly  he  has 
failed  to  prove  it  directly ;  but  he  says  he  has 
proved  it  by  the  search  of  the  messenger  in  the 
house  of  the  debtor's  father,  the  messenger  not 
being  able  to  find  him  there.  The  question  is, 
Is  that  proof  of  flight  within  the  meaning  of  the 
statute  ?  Many  questions  might  arise  as  to  what 
was  sufficient  evidence  of  that.  I  don't  speculate 
on  imaginary  cases,  but  simply  consider  whether 
what  is  proved  here  amounts  to  the  statutory  re- 
quisite. Now,  all  we  have  here  is  proof  that  in  the 
house  of  the  debtor's  father,  on  a  certain  day,  a 
messenger  searched  for  the  debtor,  but  didn't  find 
him;  but  how  does  that  establish  flight  of  the 
debtor  from  diligence?  In  many  cases,  if  it  were 
clear  that  the  search  was  made  in  the  debtor's 
proper  residence,  that  might  establish  9l  prima  facie 
case.    But  the  fatal  defect  here  is,  that  it  is  not 
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proved  that  this  was  the  place  of  reaidenoe  of  the 
respondent  at  the  date  of  the  search.  His  father's 
evidence  is  the  evidence  hronght  to  establish  that 
it  was  so,  but  I  do  not  find  any  evidence  to  that 
effect.  The  house  was  not  that  of  the  debtor,  but 
of  the  debtor's  father.  The  debtor  was  not  a  lodger 
in  it,  nor  was  he  living  as  a  member  of  his  fa- 
ther's family.  I  am  not  going  over  the  evidence 
minutely.  I  see  enough  to  satisfy  my  mind  in  the 
evidence  of  the  father.  And  that  is  the  evi- 
dence of  a  witness  brought  to  prove  that  this  was 
the  respondent's  place  of  residence.  The  other 
circumstances  justify  that  opinion,  and  particularly 
that  the  respondent  was  not  residing  iu  the  house. 
On  that  ground  I  think  that  in  no  proper  sense  has 
the  statutory  requisite  of  flight  been  established. 
Having  that  clear  ground,  which  is  enough  to  die* 
pose  of  the  case,  I  am  not  inclined  to  go  farther 
into  the  case.  I  don't  say  I  differ  from  the  Lord 
Ordinary  as  to  his  separate  ground  of  judgment — 
want  of  jurisdiction ;  but  as  it  is  not  necessary  to 
decide  that,  I  think  we  should  recal  the  interlocu- 
tor ;  and,  in  respect  of  the  flight  not  having  been 
proved,  dismiss  the  petition. 

Lord  Dbas — ^The  requisite  of  the  statute  is  [reads 
7th^ection].  It  is  not  very  clear  whether  the  re- 
spondent left  before  the  charge  was  made  or  after ; 
but  supposing  he  left  after,  the  question  still  is, 
Has  he  absconded  from  diligence  ?  It  is  not  ne- 
cessarily that  particular  diligence,  but  did  he  ab- 
scond from  any  diligence  ?  A  messenger's  execu- 
tion of  a  search  at  a  man's  dwelling-house  merely 
raises  a  presumption  that  he  has  absconded  from 
the  diligence  of  his  creditors.  But  it  is  only  on 
execution  that  he  could  not  be  found  in  his 
dwc^ng-house,  and  the  extent  of  that  must  depend 
on  wheUier  the  house  is  one  in  which,  if  he  hadn't 
absconded,  it  was  natural  to  find  him,  or  get  some 
account  going  to  show  that  he  had  not  absconded. 
Here  the  messenger  doesn't  say  that  the  search 
was  made  at  the  dwelling-house  of  the  party.  He 
says  it  was  made  at  a  certain  house  now  or  lately  the 
residence  of  the  respondent.  There  is  nothing  to 
show  that  that  was  his  residence  at  the  time ;  and 
if  so,  there  is  no  presumption  that  he  had  absconded 
though  not  found  there. 

LoBD  AnnMiLLAir  concurred. 

LoBD  Fbksidest — ^I  agree  in  holding  that  the 
petitioner  has  failed  to  establish  notour  bankruptcy 
within  the  meaning  of  the  Act.  There  appears  to 
be  a  little  misunderstanding  as  to  the  effect  of  an 
execution  of  search.  An  execution  of  search  is  not  a 
statutory  requisite  of  notour  bankruptcy.  It  is  not 
a  tiling  which  has  any  statutory  weight  or  autho- 
rity. It  is  nothing  but  a  piece  of  evidence  of  ab- 
sconding from  diligence,  and  the  weight  to  which 
it  is  entitled  will  vary  according  to  circumstances. 
No  doubt,  in  many  cases  an  execution  of  search  is 
evidence  of  a  man  having  absconded.  When  a  man 
has  his  place  of  abode  in  a  particular  town,  and,  after 
being  charged,  disappears,  and  the  execution  bears 
that  the  messenger  came  to  his  dwelling-house  at 
night,  when  he  was  most  likely  to  be  at  home,  and 
could  not  find  him,  or  get  any  account  of  him,  that 
would  be  strong  evidence  of  flight.  But  the  pre- 
sent case  is  different.  An  execution  of  search  at  a 
place  where  a  man  cannot  naturally  be  expected  to 
be,  is  worth  absolutely  nothing.  If  a  messenger 
returns  an  execution  of  search  tliat  he  had  failed 
to  find  me  at  a  place  where  I  never  was,  that  is  of 
no  value  in  a  question  of  this  kind.  If,  as  here,  a 
search  is  made  at  a  place  where  defaeto  a  person  is 
not  residing,  and  has  not  been  for  acme  time  re- 


siding—which is  not  his  own  residence— I  look  on 
that  execution  of  search  as  proving  only  this,  that 
on  the  day  when  that  seaxdi  was  made  the  re- 
spondent was  not  on  a  visit  to  his  father.  How  the 
inference  can  be  drawn  from  that,  that  he  was  ab- 
sconding, is  quite  unintelligible.  It  may  be  that 
the  respondent  was  going  about  to  avoid  his  credi- 
tors, but  we  have  nothing  to  do  with  that  here.  I 
concur  in  the  proposal  to  put  our  refosal  of  the 
petition  on  the  single  ground  of  no  proof  of  notour 
bankniptey. 

Interlocutor  recalled ;  and  petition  dismissed  in 
respect  of  notour  bankruptoy  not  being  proved. 

Agents  for  Petitioner — Murdoch,  Boyd,  St  Co., 
S.S.O. 

Agents  for  Respondent — Duncan  &  Dewar,  W.S. 


Friday^  May  31. 
SECOND   DIVISION. 

EARL  OF  WEMY8S  V.  MAGISTRATES  OF 

PERTH. 

Salmon  Fuhings — Sutperuion — Pouesnon — Artificial 

UmbankmerU,   Held  that  a  proprietor  of  salinon 
fishings,  who  had  a  right  to  fish  froin  the  side 
of  the  river,  was  not  entitled  to  follow  the 
river  so  as  to  fish  from  an  artificial  embank- 
ment which  had  had  the  effect  of  altering  the 
channel  of  the  river,  it  not  being  proved  that 
he  had  exercised  his  right  by  possession  firom 
the  embankment. 
This  is  an  action  at  the  instance  of  the  Earl  of 
Wemyss  against  the  Magistrates  of  Perth,  and  con- 
cludes for  interdict  against  the  Magistrates  from 
fishing  from  an  embankment  constrocted  in  the 
Tay,  between  the  right  bank  close  to  Elcho  Pier 
and  the  island  of  Balhepbum.    It  was  made  in 
1884  by  Commissioners,  under  stetutory  powers  for 
the  improvement  of  the  navigation  of  the  river,  and 
a  great  part  of  the  expense  was  borne  by  the  E^l, 
who  is  proprietor  of  the  right  bank  at  that  point, 
and  also  of  the  island.    The  Magistrates  have  a 
royal  charter,  the  validity  of  which  has  been  de- 
clared by  a  decree  of  the  Court  of  Session,  of  the 
fishings  round  and  about  the  island,  and  which 
may  at  any  time  pertain  to  it.    The  effect  of  the 
embankment  has  been  to  divert  the  channel  of  the 
river  to  the  other  side  of  the  island,  but  it  is  still 
covered  at  high  water.    A  peg  has  been  fixed  in 
the  centre  of  the  embankment  indicating  the  mid- 
dle of  the  old  channel ;  and  no  acts  of  fishing  on 
the  part  of  the  Magistrates  are  alleged  from  thai 
point  westward  to  the  mainland,  and  no  right  is 
maintained  by  them  as  to  that  portion.    The  Earl 
claims  to  exchide  the  respondents  as  being  proprie- 
tor of  the  embankment,  and  also  because  he  is  en- 
titled to  follow  the  river,  the  fishings  from  the  em- 
bankment coming  in  lieu  of  those  from  the  right 
bank,  which  the  embankment  has  destroyed. 

The  Lord  Ordinary  (JnviswooDs)  decided  in 
favour  of  the  Magistrates. 

The  Earl  of  Wemyss  reclaimed. 
A.  R.  Clabk  and  Balvoub  for  him. 
Fbasbb  and  Watson  in  answer. 
At  advising — 

The  Loan  Justicb-Clkbk — This  suspension  and 
interdict  is  brought  at  the  instance  of  the  Earl  of 
Wemyss,  as  the  proprietor  of  the  lands  of  Elcho 
and  salmon-fishings  in  the  Tay  belonging  to  that 
esteto,  and  seeks  to  interdict  the  Magistrates  of 
Perth  from  fishing  from  any  part  of  an  embank- 
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ment  formed  between  a  point  near  Elcbo  Pier  and 
an  island  now  called  Balhepbum,  formerly  Indh- 
errey.  This  embankment  was  formed  in  connec- 
tion with  operations  for  improving  the  navigation 
of  the  Tay,  under  the  superintendence  and  by 
authority  of  the  Commissioners  appointed  by  the 
Act  impowering  these  improvements,  although  to  a 
considerable  extent  at  the  cost  of  Lord  Wemyss, 
who  anticipated  benefit  to  result  to  his  estate  from 
the  operation.  It  was  made  la¥rful  to  make  an 
embankment  between  the  mainland  and  the  island, 
and  to  make  such  arrangements  as  seem  to  have  been 
made  in  this  case  with  adjacent  proprietors.  Up  to 
and  at  the  time  of  the  construction  of  the  embank- 
ment, which  was  authorised  in  1834,  the  space  on 
which  it  was  constructed  formed  a  portion  of  one 
channel  or  branch  of  the  Biver  Tay,  which  had 
existed  from  time  immemorial,  and  which  had 
been  and  was  navigable  and  actually  used  for  the 
jK&asage  of  sand  and  salmon  barges,  passenger-boats, 
and  other  small  crafts.  The  embankmejit  was  so 
constructed  as  only  to  exclude  the  river  from  pas- 
sing at  certain  states  of  the  tide ;  the  embankment 
is  submerged  at  high  water,  and  is  mainly  useful 
in  confining  the  whole  stream  in  at  the  remaining 
channel,  the  stage  of  the  receding  tide  most  favour- 
able for  the  action  of  the  scour  upon  the  river. 
The  former  channel  is  not  yet  converted  into  solid 
ground.  It  is  said  to  be  silting  up,  but  is  still 
under  high  water  at  the  recurrence  of  every  tide. 

The  embankment  connects  two  portions  of  land 
belonging  to  the  Earl  of  Wemyss,  for  he  is  pro- 
prietor of  the  island,  as  well  as  of  the  point  of  the 
south  shore  of  the  south  channel,  at  which  the  em- 
bankment commences.  He  maintains  two  proposi- 
tions. He  affirms  that  he  is  proprietor  of  the  em- 
bankment from  end  to  end.  He  says  also  that  the 
effect  of  the  construction  of  the  embankment  is  to 
transfer  a  right  of  salmon-fishing,  which  formerly 
belonged  to  him,  along  the  shore  of  the  south 
channel  to  the  embankment,  which  he  says  must 
be  held  to  come  in  place  of  that  shore,  and  so  to 
reach  the  fish,  which  formerly  he  could  have  taken, 
or  had  right  to  have  taken,  if  the  ground  had  been 
suitable  for  the  use  of  the  necessary  implements  of 
capture.  He  refers  to  the  role  that  where  a  river 
deserts  an  old  and  follows  a  new  channel,  the  owner 
of  the  salmon-fishing  may  follow  the  stream. 

The  prayer  of  the  suspension  and  interdict  ex- 
tends to  tiie  whole  embankment.  The  Magistrates 
are  sought  to  be  interdicted  from  fishing  from  any 
point  along  its  entire  course.  In  so  far  as  relates 
to  fishing  from  the  southern  portion  of  the  em- 
bankment, I  do  not  find  that  any  right  to  fish  upon 
it  was  maintained  by  the  Magistrates  of  Perth, 
which  necessitated  or  could  justify  the  present  ap- 
plication, and  no  fact  of  possession  is  stated  in 
regard  to  it  as  having  happened  since  1847.  A 
peg  was  put  by  the  Magistrates  in  at  the  point  of 
wluit  was  believed  to  be  the  mid-channel,  and  the 
Magistrates  neither  fished  between  that  point  and 
the  south  shore,  nor  set  up  a  right  or  pretence  of 
right  to  do  so.  This  is  made  very  clear  by  the 
correspondence,  before  the  institution  of  proceed- 
ings, between  Lord  Wemyss'  agents  and  the  agents 
of  the  town.  In  this  Court  one  part  of  one  plea  is 
BO  expressed  as  that  it  might  cover  such  a  preten- 
sion, but  neither  before  the  institution  of  judicial 
proceedings  nor  subsequently  in  the  Court  has 
that  pretence  of  right  been  set  up.  No  one  is  en- 
titled to  have  a  process  of  suspension  and  interdict 
against  a  neighbour  who  has  neither,  defaetOy  exer- 
cised any  act  of  possession  nor  maintained  any 


claim  to  possess  the  subject  as  to  which  interdict 
is  craved.  I  propose,  therefore,  that  we  should 
refuse  the  interdict  in  so  far  as  regards  the  portion 
of  the  embankment  between  T.  and  A.,  from  mid- 
channel  to  Elcho  Pier,  as  not  justified  by  any  act 
or  claim  of  possession  having  been  set  up  on  the 
part  of  the  Magistrates  at  or  about  the  date  of  the 
application.  I  propose  to  refuse  the  application, 
but  I  propose  in  that  respect  varying  the  Lord  Or- 
dinary's interlocutor,  that  we  should,  in  refusing 
the  interdict,  assign  the  ground  on  which  that  refusal 
is  rested.  We  do  not,  and  in  this  process  we  can- 
not, definitively  fix  any  question  of  right  in  refer- 
ence to  the  fishing  at  this  part  of  the  embankment. 
It  is  a  sufficient  ground  for  dismissing  the  appUca- 
tion  that  it  was  unnecessary  and  uncalled  for. 

There  remains  the  question  as  to  the  fishings 
from  Z  to  B  on  the  plan,  or  in  other  words, 
from  the  point  of  the  mid-channel  of  the  south 
branch  of  the  river  and  the  island.  The  first  question 
to  consider  is,  whether  we  can  take  it  as  established 
that  the  suspender  is  proprietor  of  the  embankment 
itself.  I  am  not  satisfied  that  the  Earl  of  Wemyss 
has  any  right  of  property  in  the  embankment. 
The  embankment  was  constructed  upon  the  alveus 
of  a  public  tidal  navigable  river.  If  the  maxim 
qwxi  9olo  aedifieatum  tolo  eedit  applied  here,  the 
embankment  would  rather  belong  to  the  crown,  as 
the  proprietor  of  the  alveus  built  up,  than  to  the 
subject  whose  lands  may  adjoin  each  extremity. 
I  do  not  think  that  such  a  work  as  an  artificial  em- 
bsmkment,  performed  at  once  and  by  force  of  a 
special  statute,  can  come  under  the  doctrine  of  ac- 
cession by  allvvio,  Allwio  is  a  mode  of  acquiring 
property,  but  its  special  characteristic  is  the  gradual 
and  imperceptible  addition  to  the  land  of  the  pro- 
prietor, who  thereby  has  an  addition  made  to  his 
land.  "  Per  aUuvionem  id  vidHur  adjici  quod  Ua  pau- 
latim  a^ieitur  ut  inUlligere  non  postumus  quantum 
quoquo  momerUo  temporig  adjicitur.     (D.  41,  7,  1.) 

If  it  were  otherwise,  I  confess  that  I  do  not  see 
how  Lord  Wemyss  could  take  benefit,  for  the  one- 
half  of  the  embankment  would  seem  to  form  an 
addition  to  the  island ;  the  other  half  to  the  land 
on  the  south  of  the  fishings  from  the  northern 
portion  of  the  embankment  would  then  fall  to  be 
considered  as  fishings  from  the  island  itself— a  re- 
sult not  very  favourable  to  the  suspender. 

If  the  claim  of  property  in  the  embankment  is 
even  doubtful,  and,  above  all,  if  it  is  prima  facte 
against  the  suspender,  we  cannot  give  effect  to  it 
in  this  summary  proceeding.  But  truly  the  right 
of  property  in  the  embankment  cannot  go  far  in  a 
question  as  to  salmon-fishings,  which  is  a  separate 
right,  and  involves  in  it  the  right  to  use  land  ne- 
cessary for  its-beneficial  exercise  to  the  party  having 
the  right  of  fishing.  As  the  right  of  fishing  in  one 
part  is  not  incompatible  with  the  property  of  the 
soil  from  which  the  fishing  is  exercised,  the  only 
effect  of  the  property  being  held  to  be  in  the  sus- 
pender, would  be  to  make  it  necessary  for  the 
Magistrates  to  justify  their  use  of  the  embankment 
by  instructing  their  right  of  fishing  as  a  pertinent 
to  which  they  would  be  entitled  to  use  it. 

If  the  suspender's  right  of  property  is  not  to  be 
assumed,  his  right  to  the  fishings  would  require  to 
be  made  out.  This  is  done,  or  said  to  be  done,  by 
referring  to  a  right  of  fishing  along  the  south 
bank  in  the  former  south  channel,  before  the  em- 
bankment was  constructed,  and  it  is  said  that 
the  effect  of  the  embankment  is  to  transfer  the 
fishings  from  the  south  shore  to  that  point.  This 
19  certainly  by  no  means  clear.    What  has  hap- 
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pened  is,  that  the  power  of  fishing  from  the  sonth 
bank,  which  was  never  exercised  de  facto^  cannot 
now  for  the  future  be  exercised  at  all. 

The  effect  of  the  shutting  np  of  the  branch  of 
the  river  would  seem  to  be  to  extinguish  these 
particular  fishings,  and,  it  may  be,  to  rear  up  qnes- 
tions  of  compensation  for  their  loss.  I  do  not  see 
how  the  loss  of  a  right  to  fish  along  the  south  shore 
of  the  south  branch  can  have  the  effect  of  conferring 
a  right  to  the  north  end  of  the  new  embankment. 
The  case  seems  to  be  that  the  fish  used  to  pass  by 
this  channel,  and  that  they  will  now  pass  by  the 
main  channel,  and  that  a  party  who  hful  the  right 
in  one  channel  may  now  fish  in  the  other.  If  it 
were  so,  then  the  right  to  fish  along  the  south  shore 
of  the  island,  opposite  to  the  shore  in  question,  into 
that  same  channel,  must  epari  ratiane  be  transferred 
to  the  south  of  the  embankment,  and  consequently 
the  Magistrates  would  have  a  right  as  well  as  the  sus- 
pender, to  fish  from  it.  He  could  not  interdict  them 
from  fishingfrom  an  embankment  to  which  their  right 
rested  upon  precisely  the  same  ground  as  his  own. 
Further,  Lord  Weymss*  right  of  salmon-fishings, 
as  claimed,  are  fishings  off  the  Mains  of  Grange  of 
Eldio.  The  respondents  do  not,  as  I  understand, 
dispute  his  right  to  idshings  along  the  land  margin 
of  the  south  channel.  Such  a  question  in  the  state 
of  the  title  before  us  might  perhaps  have  been 
raised ;  but  unless  we  hold  that  the  shore  opposite 
the  old  south  channel  is  in  part  or  wholly  the 
twenty-four  acres  of  cotland  of  Elcho,  which  is  not 
shown  and  is  almost  incredible,  the  title  is  one  by 
prescriptive  possession  only.  It  is  said  that  the 
prescriptive  possession  of  one  portion  of  the  shore 
will  acquire  right  to  the  whole  salmon-fishings  of 
the  shore,  the  entire  estate  which  has  a  general 
right  to  fishings  by  possession.  It  may  be  so,  but 
the  measure  of  right  being  the  measure  of  possess- 
ion, no  right  disconnected  with  these  specitd  lands 
can  be  acquired.  When  the  fishings  so  acquired 
cannot  be  exercised  by  reason  of  any  physical 
cause  they  must  cease. 

It  seems  to  me,  therefore,  that  Lord  Wemyss 
has  not  instructed,  on  his  part,  any  right  of  pro- 
perty in  the  embankment,  or  any  right  to  fish  on 
its  northern  portion,  and  that  might  be  enough  to 
dispose  of  the  case.  This  is  not  a  case  of  alleged 
interruption  of  possession.  Lord  Wemyss  has  not 
fished  on  the  horth  part  of  the  embankment.  It  is 
by  virtue  of  the  force  of  his  title  alone  that  he  can 
prevail  in  the  question. 

Now,  there  seems  to  me  not  only  the  want  of  a 
clear  title  in  Lord  Wemyss,  but  also  something 
like  an  express  title  in  the  respondents  to  the  fish- 
ings in  the  portion  of  the  river  ex  adverto  of  the 
embankment  from  Z.  to  B.  They  have  a  title  of  a 
most  comprehensive  kind.  They  have  right  by 
charter  to  the  fishings,  and  a  decree  of  this  Court 
in  1787  aflarma  their  right. 

Surely  this  right  conveyed  to  them  the  salmon- 
fishings  in  the  water  round  the  island,  not  the  mero 
right  of  dragging  nets  on  the  island.  Could  they 
not  fish  with  rod  in  these  waters,  and  fish  there 
exclusively?  Suppose  a  small  subsidiary  island 
had  sprung  up  on  a  portion  of  the  ground  which 
the  embankment  now  occupies  near  the  island,  can 
there  be  a  doubt  that  utider  their  titles  they  could 
have  fished  from  such  an  island  ?  How  could  Lord 
Wemyss  have  interfered  ?  By  what  right  could  he 
have  left  his  own  bank  and  come  to  fish  at  a  spot 
near  the  island  ?  The  locality  is  described,  and  if 
ground  coming  there  naturally  would  be  fished 
from  in  terms  of  the  grant,  as  I  think  would  have 


been  in  accordance  with  its  express  words,  ground 
formed,  artifically  formed,  in  that  very  place  seems 
to  fall  under  the  same  condition.  If  so  the  statute 
says  that  the  rights  of  proprietors  of  fishings  are  to 
be  reserved  so  far  as  not  limited.  The  effect  of  the 
success  of  Lord  Wemyss*  contention  would  bo 
that  the  Magistrates  have  lost  their  right,  and  he 
acquired  it  through  the  effect  of  an  operation  which 
is  expressly  declared  to  have  no  effect  in  altering 
whatever  upon  subsisting  rights. 

Lord  Oowan  concurred,  but  desired  to  place  his 
judgment  on  a  somewhat  more  limited  ground.  The 
respondents  had  right  to  the  fishings  from  tho 
island  which  would  sweep  the  ground  where  the 
eastern  half  of  the  embankment  stood.  Notwith- 
standing, if  the  Earl  established  a  right  of  property  ' 
in  the  embankment,  it  was  possible  he  might  ex- 
clude the  Magistrates.  To  do  so,  however,  he  re- 
quired to  bring  a  declarator,  calling  the  Statutory 
Commissioners.  The  present  was  a  possessory 
question,  in  which  the  right  of  property  could  not 
be  decided. 

The  otlier  Judges  concurred. 

Agents  for  Suspender — ^Tods,  Murray,  &  Jame- 
son, W.S. 

Agents  for  Respondents — Hill,  Heid  &  Drum- 
mond,  W.S. 


Friday,  May  31. 

M^MASTEB  V.  JAMES  LINTON. 
Sale  —  Reference  —  Valuation.  Circumstances  in 
which  held  that  the  documents  emboiiying  a 
reference  to  arbiters  to  value  a  crop,  &c.,  and 
their  deliverance  thereon  were  sufiSciently  ex- 
plicit, and  that  the  valuation  was  binding  oa 
the  parties. 
This  was  an  advocation  from  the  Sheriff-oourt 
of  Invemeas-shire,  in  the  following  circumstances : 
— M*Master,  a  coach-driver  and  fiesher  at  Fort  Wil- 
liam, rented  a  croft  on  the  Lochiel  estate,  and  be- 
ing about  to  give  it  up  at  Whitsunday  1868,  with 
a  view  to  going  abroad,  he  entered  into  an  agree- 
ment with  the  incoming  tenant,  Linton,  tenant  of 
a  considerable  farm  in  the  neighbourhood,  by  which 
the  latter  was  to  take  the  stock  and  crop  at  a  valua- 
tion, each  party  naming  an  arbiter  for  the  purpose, 
and  the  arbiters  an  oversman,  in  case  of  dispute. 
A  written  minute  of  agreement  to  that  effect,  in 
the  usual  terms,  was  subscribed  by  the  parties,  and 
the  valuation  of  both  stock  and  crop  t<x)k  place  on 
28th  July  1868.  Linton  had  objected  to  the  valua- 
tion being  made  so  early  in  the  season,  but  after- 
wards he  signed  the  agreement,  and  consented  to 
going  in.  Next  day  the  valuators  drew  up  and 
signed  a  document,  headed  "  Valuation  of  Duncan 
M'Master's  Crop,  &c.,  29th  July  1863,"  the  first 
two  items  in  which  were — '*  660  stocks,  at  Is. 
9d.,  £49 ;  80  barrels  potatoes,  at  Bs.  6d.,  £14." 
The  total  of  the  valuation  was  £121,  18s.,  and 
there  followed  these  words  : — <*  The  above  com- 
prise ment  is  according  to  our  best  skill  and  judg- 
ment. Signed,"  &c.  M 'Master  took  no  further 
charge  of  the  crop,  which  was  raised  by  Linton. 
The  latter,  however,  declined  to  pay  M'Master  the 
sum  at  which  it  had  been  valued,  on  the  ground 
that  it  had  yielded  only  284  stocks,  instead  of  560, 
and  44  barrels  of  potatoes,  instead  of  80,  making  a 
difference  of  £32  on  the  total  valuation.  He  main- 
tained that  the  intention  of  the  valuators  was,  that 
their  estimate  should  be  afterwards  so  corrected  by 
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what  should  be  ascertained  to  be  the  actual  crop, 
and  that  they  had  per  inewiam  omitted  the  words, 
*'  less  or  more."  M'Master  then  raised  this  action 
in  the  Sheriff-court  of  Inyemess,  being  unable  to 
secure  the  services  of  an  agent  at  Fort  William, 
ftheiiff-substitute  Thomson  flowed  the  defender  a 
proof  of  his  averments  as  to  the  intention  of  the 
valuators,  and  the  practice  of  the  district  in  regard 
to  such  valuations,  and.  the  insertion  of  the  words 
"  less  or  more  "  in  the  valuation,  with  a  conjunct 
proof  to  the  pursuer.  The  proof  having  been  led, 
the  Sheriff-flrubetitute  found  that  the  defender  had 
not  substantiated  any  of  his  averments,  and  de- 
cerned for  the  pursuer.  On  appeal  against  this  in- 
terlocutor. Sheriff  Ivory  recalled  it,  and  dismissed 
the  action,  on  the  ground  that  the  minute  of  agree- 
ment, which  constituted  the  basis  of  the  pursuer's 
claim,  had  not  been  produced.  The  pursuer  then 
brought  an  advocation,  and  the  defender  a  counter- 
advocation,  to  bring  up  all  the  interlocutors.  The 
case  was  heard  in  March,  when  the  Court  granted 
the  pursuer  a  diligence  for  recovery  of  the  minute, 
which  was  recovered  in  the  possession  of  the  de- 
fender. Of  this  date,  the  Court,  after  hearing  the 
respondent's  counsel,  without  calling  for  reply, 
gave  judgment  unanimously  for  the  pursuer,  with 
expenses  in  both  courts  ;  being  of  opinion  that  the 
effect  of  the  reference  and  valuation  was  an  ab- 
solute sale  and  transference  of  the  crop  at  the  date 
of  the  valuation,  and  that  the  terms  of  the  docu- 
ments embodying  the  transaction  were  sufficiently 
dear  to  exclude  any  question  as  to  their  meaning. 
Lords  Cowan  and  Benholme  were  of  opinion  that 
the  allowance  of  proof  by  the  Sheriff-substitute 
was  incompetent  as  well  as  unnecessary. 

Counsel  for  the  Pursuer—Mr  McLennan  and  Mr 
A.  Nicolson. 

Agent—-ahiea3  M'Bean,  W.S. 

Counsel  for  Defender — Mr  Gifford  and  Mr  Lee. 

Agents— Murray,  Beith,  &  Murray,  W.S. 


HIGH  OODET  OF  JU8TI0IAET. 


Saturday y  June  1, 

(Before  a  full  Bench.) 

SUSPENSION — ^HALLIDAY  V,  BATHGATE. 
Sutpmnon — Ttoeed  FUherUs  Act,  1867 — Illegal  Fish- 
inff — Contravention — Summary  Procedure  Aet^ 
1864 — Sheriff— Jurisdiction — Record  of  Evi- 
dence— Experues.  Held — (1)  that  a  contraven- 
tion of  the  Tweed  Fisheries  Act  1867  was  com- 
petently prosecuted  under  the  procedure  ap- 
pointed by  the  Summary  Procedure  Act ;  (2) 
that  the  Summary  Procedure  Act  does  not  take 
away  the  right  of  appeal  conferred  by  the  96th 
section  of  the  Tweed  Fisheries  Act ;  (8)  that 
the  16th  section  of  the  Summary  Procedure 
Act  is  not  to  be  construed  as  overruling  the 
provision  in  the  98d  section  of  the  Tweed 
Fisheries  Act  requiring  the  Sheriff  when  called 
upon  to  keep  a  note  of  the  evidence.  But  sus- 
pension of  a  conviction  raised  on  the  authority 
of  the  27th  section  of  the  Summary  Procedure 
Act,  which  provides  that  the  jurisdiction  of  the 
Sheriff  shaU  not  be  extended,  refused,  because 
it  was  not  averred  that  the  suspender  had 
aaked  the  Sheriff  to  keep  a  record  of  the  evi- 
dence, with  a  view  to  the  exercise  of  his  right 
of  appeal  under  t^e  Tweed  Fisheries  Act.    Ex- 


penses awarded  to  neither  party,  the  case  be- 
ing a  first  and  a  trial  one,  and  one  attended 
with  great  difficulty. 
Henry  Halliday,  dyer,  Innerleithen,  was  brought 
up  before  the  Sheriff-substitute  of  Peebles  -on  a 
complaint  at  the  instance  of  James  Duncan  Bath- 
gate, Procurator-Fiscal  of  Court,  charging  him  with 
a  contravention  of  the  68th  section  of  the  Tweed 
Fisheries  Act  1867,  in  so  far  as,  on  the  24th  Dec. 
1866,  he  was  found  on  ground  adjacent  to  the  river 
'*  with  intent  illegally  to  take  or  kill  salmon." 
The  complaint  was  brought  under  the  authority  of 
the  Summary  Procedure  Act.  The  Sheriff  was 
not  asked  to  note  the  evidence.  After  the  exami- 
nation of  witnesses,  the  complaint  was  found 
proved,  and  Halliday  was  adjudged  to  pay  a  penal- 
ty of  j&6,  with  costs ;  and  failing  payment,  it  being 
his  second  offence,  to  be  imprisoned  for  three 
months.  He  brought  a  suspension,  and,  among 
other  grounds  relied  upon,  he  urged  that  the  convic- 
tion should  be  set  aside  because  the  27th  section  of 
the  Summary  Procedure  Act  provides  that  nothing 
therein  contained  shall  extend  the  jurisdiction  of 
the  Sheriff,  and  the  effect  of  bringing  the  com- 
plaint under  the  Summary  Procedure  Act  was  to 
extend  the  jurisdiction  of  the  Sheriff;  because,  on 
the  one  hand,  the  9dd  section  of  the  Tweed  Fish- 
eries Act  ordained  the  Sheriff,  when  a  party  called 
upon  him  to  keep  a  note  of  the  evidence,  with  a 
view  to  the  exercise  of  the  right  of  appeal  conferred 
by  the  96th  section  of  that  Act ;  and  tiie  16th  section 
of  the  Summary  Procedure  Act  required  that  no 
note  should  be  kept ;  and,  in  effect,  that  was  to  ex- 
tend the  jurisdiction  of  the  Sheriff,  because  it  ren- 
dered his  judgment  final.  The  case  was  before  the 
Court  on  March  last,  when  other  grounds  of  sus- 
pension were  argued;  but  these  were  not  considered 
serious.  On  the  plea,  however,  raised  under  the 
27th  section  of  the  Summary  Procedure  Act,  the 
Court  desired  to  hear  further  argument,  and  re- 
mitted the  case  to  a  full  Bench  for  that  purpose. 

Section  98  of  the  Tweed  Fisheries  Act  (20  and 
21  Vict.,  c.  148),  provides: — "Any  information, 
complaint,  and  proceedings  before  the  sheriff  or 
justice  or  justices  before  whom  any  person  shall 
be  complained  of  or  proceeded  against  for  any  of- 
fence under  {ho  provisions  of  this  Act,  and  the 
warrants,  sentenpe,  or  conviction  thereon,  may  be 
in  the  form  of  the  schedule  (B)  hereunto  annexed, 
or  as  near  thereto  as  may  be,  and  may  be  printed 
or  written  or  partly  printed  and  partly  written,  and 
no  written  record  of  evidence  shall  be  necessary  un- 
less either  party,  before  such  complaint  shall  be 
heard,  requires  the  sheriff  or  justice  or  justices  to 
take  notes  of  the  evidence  to  bo  adduced,  which 
such  sheriff  or  justice  or  justices  shall  do  or  cause 
to  be  done,  and  the  notes  so  taken  shall  be  deemed 
and  held  in  any  subsequent  proceedings  as  a  suffi- 
cient record  of  the  evidence  under  such  complaint. 
Section  96  provides : — "  It  shall  be  lawful  for 
the  complainer  or  for  any  party  icharged  to  appeal 
against  any  adjudication  or  conviction  pronounced 
by  any  sheriff  or  justice  or  justices  in  Scotland, 
with  respect  to  any  complaint  or  penalty  or  forfei- 
ture under  the  provisions  of  this  Act,  by  which  he 
thinks  himself  aggrieved ;  and  in  case  such  adjudi- 
cation or  conviction  shall  be  pronounced  by  any 
sheriff,  the  appeal  therefrom  shall  be  made  to  the 
next  Circuit  Court  of  Justiciary  in  the  manner  and 
by  and  under  the  rules,  limitations,  conditions,  and 
restrictions  contained  in  the  Act  passed  in  the 
twentieth  year  of  the  reign  of  His  Majesty  King 
George  the  Second  for  taking  away  and  abolishing 
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Heritable  Jurisdictions  in  Scotland;  and  in  case 
such  adjudication  or  conviction  shall  be  pronounced 
by  any  justice  or  justices,  the  appeal  therefrom 
shall  be  made  to  the  next  general,  stated,  or  ad- 
journed, meeting  of  the  justices  of  the  county,  burgh 
or  place  for  which  such  justice  or  justices  shall  act, 
in  Quarter  Sessions  assembled,  but  no  such  appeal 
to  the  Quarter  Sessions  shall  be  entertained  unless 
it  be  made  within  four  months  next  after  the  pro- 
nouncing of  such  adjudication  or  conyiction,  nor 
unless  ten  days'  notice  in  writing  of  such  appeal, 
stating  the  nature  and  grounds  thereof,  be  given  to 
the  party  against  whom  the  appeal  shall  be  brought : 
provided,  that  with  every  such  appeal  against  the 
adjudication  or  conviction  pronounced  by  any 
sheriff  or  justice  or  justices  a  bond  of  caution  for 
the  payment  of  any  penalty  or  costs  which  may 
have  been  awarded  against  the  appellant  by  the 
adjudication  or  conviction  appealed  from,  together 
with  the  costs  of  the  appeal,  shall  be  lodged  with 
the  sheriff-clerk  or  derk  of  the  peace,  and  the  suf- 
ciency  of  the  cautioner  in  such  bond  shall  be  judged 
of  and  determined  by  the  sheriff-clerk  or  derk  of 
the  peace,  as  the  case  may  be ;  and  it  shall  not  be 
competent  to  appeal  from  or  bring  any  adjudication 
or  conviction  pronounced  by  any  sheriff  or  justice 
or  justices  acting  under  this  Act  under  review  in 
any  other  way  than  as  herein  provided ;  and  the 
decisions  of  the  Circuit  Court  of  Justiciary  and  of 
the  justices  in  Quarter  Sessions  assembled  in  any 
of  the  matters  aforesaid  shall  be  final,  and  not  sub- 
ject to  review  by  advocation,  suspension,  reduction, 
or  any  other  process  whatsoever." 

The  Summary  Procedure  Act,  on  the  other  hand, 
contains  the  following  provisions  applicable  to  the 
case  in  question.  Section  8  provides  "All  pro- 
ceedings to  be  taken  before  any  sheriff,  justices 
or  justice  or  magistrate  in  Scotland  for  the  pro- 
secution of  any  person  who  has  committed,  or  is 
charged  with  having  committed,  any  offence  or 
act  for  which,  under  the  provisions  of  any  Act  of 
Parliament,  he  is  liable,  upon  summary  conviction 
before  any  sheriff,  magistrfeite,  justices  or  justice,  to 
be  imprisoned  or  fined,  or  otherwise  punished,  or 
to  be  ordered  to  do  or  perform  any  act,  and  to  be 
imprisoned  in  default  of  performance.*' 

And  then,  J 16, "  It  shall  not  be  necessary  in  any 
proceeding  under  the  authority  of  this  Act  to  record 
or  to  preserve  a  note  of  the  evidence  adduced,  but 
the  record  shall  set  forth  in  the  form  of  the  Sche- 
dule (I)  to  this  Act  annexed  the  respondent's  plea, 
if  any,  the  names  of  the  witnesses,  if  any,  examined 
upon  oath  or  affirmation,  with  a  noto  of  any  docu- 
mentary evidence  that  may  be  put  in.'' 

And  by  section  27  "Nothing  in  this  Act  contained 
shall  confer  or  be  construed  to  confer  upon  any 
sheriff,  justices  or  justice,  or  magistrate  acting  un- 
der the  authority  of  this  Act  any  other  or  more  ex- 
tensive jurisdiction  in  relation  to  any  matter  which 
may  be  made  the  subject  of  complaint,  than  is  or 
sheJlbe  vested  in  such  sheriff,  justices  or  justice,  or 
magistrate  at  Common  Law,  or  under  any  Act  of 
Parliament  empowering  them,  or  any  of  them,  to 
take  cognizance  of  such  matter  of  complaint ;  nor 
shall  anything  in  this  Act  contained  affect  any 
right  to  sue  by  way  of  ordinary  action  in  the  Court 
of  Session  or  Sheriff-court  in  Scotland  for  the  re- 
covery of  any  penalty  or  forfeiture,  save  and  except 
as  to  the  right  of  suing  for  such  penalty  or  forfei- 
ture, in  the  Sheriff  Small  Debt  Court  in  the  form 
provided  in  the  fourth-recited  Act." 

W.  N.  M'Laebn,  in  support  of  the  ground  of  sus- 
pension—-The  98d  section  of  the  Tweed  Fisheries 


Act  provides  that  the  Sheriff,  if  called  upon,  shall 
keep  a  noto  of  the  evidence ;  the  object  of  that  is 
to  give  a  party  the  benefit  of  the  right  of  appeal, 
which  he  has  under  the  96th  section  of  the  Tweed 
Fisheries  Act.  It  is  true  that  the  16th  section  of 
the  Summary  Procedure  Act  provides  that  it  shall 
not  be  necessary  to  keep  a  note  of  the  evidence : 
and  it  cannot  be  doubted,  in  presence  of  the  8d 
section  of  the  statute,  that  the  complaint  was  pro- 
perly brought  under  its  authority.  But  then  the 
27th  section  of  the  Act  says,  that  "  nothing  in  this 
Act  contained  shall  be  construed  to  confer  upon  any 
sheriff,  justices  or  justice,  or  magistrate,  acting 
under  the  authority  of  this  Act,  any  other  or  more 
extensive  jurisdiction  in  relation  to  any  matter 
which  may  be  made  the  subject  of  complaint." 
The  effect  of  keeping  no  note  of  the  evidence  is  to 
make  the  judgment  of  the  Sheriff  final,  and  by 
taking  away  the  right  of  appeal,  which  it  neces- 
sarily does,  to  extend  his  jurisdiction,  which  the 
27th  section  says  shall  not  be  done.  The  effect  of 
that  section  is  to  save  the  right  of  appeal  conferred 
by  the  Tweed  Fisheries  Act,  and  must  be  available 
to  the  complainer  to  quash  the  conviction,  be- 
cause, by  reason  of  the  16th  section  of  the  Sum- 
mary Procedure  Act,  the  result  of  bringing  the 
complaint  under  its  provisions  was  to  extend  the 
jurisdiction  of  the  Sheriff. 

A.  B.  Clabk  and  W.  A.  Bbowit,  in  answer — ^It  is 
an  extraordinary  argument  to  maintain  that  this 
proceeding  was  validly  brought  under  the  autho- 
rity of  the  Summary  Procedure  Act  by  reason  of 
the  provision  of  the  8d  section ;  and,  while  saying 
that  the  16th  section  of  the  Summary  Procedure 
Act  is  to  be  read  as  dispensing  with  a  record  of  the 
evidence,  to  found  upon  a  later  clause,  to  the  effect 
of  seeking  to  quash  the  conviction,  as  being  incon- 
sistent with  and  over-riding  the  previous  provisions 
of  the  Act.  There  is  no  inconsistency  between  the 
27th  section  and  the  preceding  clauses.  To  say 
that  the  jurisdiction  of  the  Shenff  is  extended  be- 
cause it  is  made  final,  is  to  misapply  the  term ;  and 
the  word  "  other,"  in  the  27th  section,  will  not  sup- 
port the  complainer's  argument,  because  it  only 
means  that  the  Summary  Procedure  Act  is  not  to 
confer  upon  any  magistrate  a  power  to  deal  with 
offences  of  which  he  had  not  previous  cognisance 
under  a  particular  Act.  There  being  thus  no  in- 
consistency between  the  27th  section  and  the  previ- 
ous sections  of  the  statute,  the  construction  to  be  put 
on  the  16th  section  must  rule  the  question.  In  the 
case  of  Gcsrdner  v.  Dymocky  though  the  point  in 
that  case  was  not  expressly  decided,  Lords  Cowan, 
Deas,  and  ArdmiUan  said  the  section  was  to  be 
read  as  dispensing  with  a  note  of  the  evidence  ab- 
solutely. If  that  was  the  true  construction,  the  re- 
sult really  was  that  the  necessity  to  record  the  evi- 
dence under  the  Tweed  Fisheries  Act  no  longer 
existed,  the  Legislature  having  said  so,  and  the 
maxim  being,  that  the  Legislature  can  do  no  wrong. 
But  it  is  not  necessary  to  take  this  extreme  con- 
struction of  the  statute.  The  16th  section  only  sayft 
that  "  it  shall  not  be  necessary"  to  keep  a  noto  of 
the  evidence ;  it  does  not  say  that  it  shall  be  ab- 
solutely dispensed  with.  But  the  complainer  has 
nowhere  said  that  he  asked  the  Sheriff  to  take  a 
note  of  the  evidence  in  virtue  of  the  93d  section  of 
the  Tweed  Fisheries  Act,  and  '^as  refused,  and 
therefore  he  has  set  forth  no  relevant  ground  of 
complaint.  And  it  is  no  part  of  the  respondent's 
argument  to  maintain  that  the  Summary  Procedure 
Act  takes  away  the  right  of  appeal  conferred  by 
the  Tweed  Fisheries  Act ;  OardMr  v.  Dymock,  Jan. 
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1865,  5  IiY.,  9^— Oldham  v.  BathgcUe,  Jedburgh 
Spring  Circuit,  1866  (unreported). 

At  adyising, 

LoKD  Jt78Tios-Gi2rKBAL — This  Buspension  came 
before  the  Court  for  the  first  time  upon  the  11th  of 
March  last,  when  there  were  only  three  Judges  on 
the  Bench;  and  it  appeared  to  several  of  my 
brethren  who  were  then  present  that  it  raised  a 
question  of  such  general  application  under  the 
Summary  Procedure  Act,  and  at  the  same  time  of 
such  importance,  that  it  was  desirable  to  have  it 
settled  by  a  judgment  of  the  whole  Court  In  con- 
sequence of  this,  we  had  a  very  full  and  able  argu- 
ment from  the  bar  last  week ;  and,  upon  consider- 
ing that  argument,  the  Court  have  formed  an 
opinion  upon  the  question,  which  they  have  re- 
quested me  to  explain.  The  prosecution,  which 
issued  in  the  conviction  sought  to  be  suspended, 
was  a  prosecution  for  an  offence  committed  in  con- 
travention of  the  Tweed  Fisheries  Act,  but  the  pro- 
secution was  conducted  under  the  provisions  of  the 
Summary  Procedure  Act ;  and  the  main  ground  of 
snroension — ^indeed,  the  only  one  that  was  in  the 
end  relied  on  by  the  suspender,  or  appeared  to  be 
in  any  degree  of  importance  to  the  Court — ^is  ex- 
pressed in  the  second  plea  of  the  note  of  suspen- 
sion. FReads  second  plea.]  The  ground  upon 
which  tnat  is  maintained  is,  that  although,  accord- 
ing to  the  letter  of  the  8d  section  of  the  Summary 
Procedure  Act,  the  present  is  a  case  to  which  the 
provisions  of  that  Act  may  be  applied,  yet,  by  force 
of  the  27th  section  of  the  same  statute,  its  applica- 
tion is  virtually  excluded.  The  8d  section  of  the 
statute  provides  that  the  provisions  of  this  Act  may 
be  applied  [reads  2d  sub-section].  There  can  be 
no  doubt  at  all  that  a  prosecution  under  the  Tweed, 
Fisheries  Act  is  such  a  proceeding  as  is  described 
in  this  sub-section  of  the  8d  section  of  the  statute ; 
but  then  the  complainer  says  that  the  27th  section 
derogates  from  the  effect  of  this  8d  section  in  such 
a  case  as  the  present.  The  27th  section  provides 
[reads  section].  Now,  undoubtedly,  if  the  applica- 
tion of  the  Summary  Procedure  Act  to  a  proceed- 
ing which  would  fall  within  the  letter  of  the  8d 
section  of  the  statute,  in  any  of  its  branches,  would 
have  clearly  the  effect  of  conferring  upon  or  of  re- 
qxdring  the  exercise  by  any  sheriff  or  justice  of  an- 
other or  more  extensive  jurisdiction  in  relation  to 
tiie  matter  of  the  complaint,  there  will  be  an  entire 
inconsistency  between  the  two  sections  of  the  Act 
of  Parliament  as  applicable  to  the  particular  case ; 
and  we  should  require  to  determine  which  of  them 
must  prevail,  the  general  rule  in  such  a  case  being, 
of  course,  that  Uie  later  section  expresses  the  last 
mind  of  the  Legislature  upon  the  matter ;  but  whe- 
ther that  rule  of  construction  is  applicable  or  ne- 
cessary in  the  present  case,  is  the  important  con- 
sideration with  which  we  have  now  to  deal.  The 
manner  in  which  the  complainer  says  that  the  ap- 
plication of  the  Summary  Procedure  Act  to  such  a 
prosecution  as  this  will  have  the  effect  of  conferring 
on  the  sheriff  or  justice  another  or  more  extensive 
jurisdiction  in  relation  to  the  matter  of  complaint 
than  he  possesses  under  the  Ti^eed  Fisheries  Act, 
may  be  shortly  expressed  as  consisting  in  this — 
that  whereas  by  the  Tweed  Fisheries  Act  a  person 
convicted  of  an  offence  in  contravention  of  the  Act 
is  entitled  to  have  his  appeal  from  the  Sheriff  to 
the  Circuit  Court  of  Justiciary,  and  from  the  jus- 
tices in  Petty  Sessions  to  the  justices  in  Quaker 
Seraions;  and  whereas  that  appeal  embraces  not 
merely  matters  of  competency  and  form,  but  the 
entire  merits  of  the  case,  the  effect  of  proceeding 


under  the  Summary  Procedure  Act  is  to  deprive 
him,  in  whole  or  in  part,  of  that  right  of  appeal.  If 
in  that  contention  the  complainer  be  well  founded, 
it  certainly  raises  a  very  important  and  a  very  dif- 
ficult question  under  -the  construction  of  the  27th 
section  of  the  Summary  Procedure  Act — ^the  ques- 
tion being  whether,  if  the  effect  of  applying  the 
provisions  of  the  Summary  Procedure  Act  be  to 
take  away  the  right  of  appeal,  in  whole  or  in  part, 
which  is  given  by  the  Tweed  Fisheries  Act,  that 
would  be  in  effect  conferring  another  or  more  ex- 
tensive jurisdiction,  in  relation  to  the  matter  of 
fact  complained  of,  upon  the  sheriff  or  justice^. 
But  there  is  a  preliminary  question  to  be  considered 
— whether  the  complainer  is  well  founded  in  his 
contention  that  such  is  the  effect  of  applying  the 
provisions  of  the  Summary  Procedure  Act  to  such 
a  prosecution  ?  Is  the  effect  of  taking  the  proceed- 
ing under  the  Summary  Procedure  Act  to  take 
away  the  right  of  appeal  from  the  party  convicted, 
either  in  whole  or  in  part  ?  It  must  be  observed 
that  under  the  Tweed  Fisheries  Act  the  right  of 
appeal  is  given  in  very  express  terms ;  and  it  is  not 
immaterial  to  notice  that  that  Act  applies  both  to 
Scotland  and  to  England  ;  and  certainly,  if  the  fact 
of  instituting  the  prosecution  for  an  offence  against 
this  Act,  under  the  authority  and  according  to  the 
forms  of  the  Summary  Procedure  Act,  which  is  a 
purely  Scotch  Act,  were  to  have  the  effect  of  taking 
away  the  right  of  appeal,  the  result  would  be  very 
singular ;  because,  whereas  the  Tweed  Fisheries  Act 
contemplates  that  there  shall  be  a  right  of  appeal 
to  a  person  convicted,  whether  upon  the  English 
or  Scotch  side  of  the  river,  this  would  enable  the 
prosecutor  in  Scotland  to  take  away  the  right  of 
appeal  from  the  party  convicted,  while  it  would  re- 
main to  him  in  England.  The  important  clauses 
of  the  Tweed  Fisheries  Act,  as  applicable  to  the 
present  question,  begin  with  the  98d,  and  embrace 
the  98d,  the  94th,  the  96th,  the  97th,  and  the  98th. 
The  98d  provides  for  the  form  of  proceeding,  and  I 
shall  have  occasion  to  say  a  word  about  that  sec- 
tion more  particularly  immediately.  The  94th 
provides  that  proceedings  shall  not  be  quashed  for 
want  of  form.  The  96th  provides  [reads  clause]. 
In  England,  everjr  adjudication  or  conviction  pro- 
nounced by  the  justices  is,  by  section  97,  in  like 
manner,  made  appealable  to  the  Quarter  Sessions ; 
and  the  98th  section  provides  for  the  manner  in 
which  the  Quarter  Sessions,  both  in  England  and 
Scotland,  are  to  proceed  in  the  appeal,  and  to  give 
judgment ;  and,  to  make  the  thing  complete,  the 
94th  section  provides  that  no  adjudication  or  con- 
viction under  the  Act  shall  be  removed  by  ceHio- 
rari  or  otherwise  into  any  of  the  superior  courts 
in  England,  or  be  subject  to  appeal  or  review  by 
any  of  the  Supreme  Courts  in  Scotland,  except 
as  hereinafter  provided.  Now,  the  first  question 
is,  whether  the  application  of  the  provisions 
of  the  Summary  Procedure  Act  to  the  trial  of 
such  a  case  interferes  with  this  right  of  appeal 
in  Scotland ;  and  certainly  there  is  no  section  in 
the  Summary  Procedure  Act  that  takes  away  any 
right  of  appeal  previously  existing,  and  none  that 
can  be  held  to  operate  as  a  repeal  of  those  va- 
rious clauses  of  the  Tweed  Fisheries  Act  which 
I  have  just  been  describing  and  quoting.  It 
seems  to  the  Court,  therefore,  that  the  right  of  ap- 
peal remains  the  same— that  is  to  say,  that  the 
right  of  appeal  given  by  the  20  and  21  Vict.,  the 
Tweed  Fisheries  Act,  is  not  taken  away  merely  be- 
cause the  prosecution  is  conducted  under  the  pro- 
visions of  the  Summary  Procedure  Act.    But  al- 


Digitized  by 


Google 


68 


The  ScoUiah  Law  Reporter, 


[June 


though  the  appeal  is  clearly  not  taken  away  in 
whole.  It  is  Btill  contended,  in  the  second  place,  on 
the  part  of  the  complain er,  that  it  is  necessarily 
taken  away  in  part,  biecause  under  the  proyisiona  of 
the  Summary  Procedure  Act  he  cannot  have  a  re- 
cord of  the  evidence ;  and  if  he  cannot  have  a  re- 
cord of  the  evidence,  then  he  cannot  have  a  review 
of  the  sentence  upon  the  evidence  ; — he  cannot  ap- 
peal upon  the  ground  that  the  conviction  is  un- 
supported by  the  evidence,  which  he  undoubtedly 
could  have  done  under  the  Tweed  Fisheries  Act. 
This  raises  not  exactly  the  same,  but  an  equally 
important  question  as  to  the  construction  and  effect 
(rf  the  Summary  Procedure  Act.    Now,  the  manner 
in  which  a  record  of  the  evidence  is  provided  to  be 
kept  under  the  Tweed  Fisheries  Act  is  this : — ^By 
the  98d  section  it  is  provided — [reads  section]. 
There  is  no  doubt  about  the  construction  and  effect 
of  this  clause.    Any  party  who  is  prosecuted  under 
this  statute  may  require  the  justices  or  the  sheriff 
before  whom  ho  is  tried  to  take  a  note  of  the  evi- 
dence ;  the  sheriff  or  justices  are  imperatively  re- 
quired to  comply  with  that  request,  and  to  take  a 
note  of  the  evidence ;  and  the  note  so  taken  is  to 
be  dealt  with  as  an  authentic  record  of  the  evidence 
in  the  case  for  all  subsequent  uses.    Now  the  com- 
plainer  says  that  when  he  is  prosecuted  under  the 
provisions  of  the  Summary  Procedure  Act  for  an 
•offence  committed  against  the  Tweed  Fisheries 
Act  he  loses  this  privilege;  and  if  he  loses  the 
privilege  of  having  a  record  of  the  evidence  made, 
then  of  course  he  cannot  obtain  a  review  of  the 
conviction,  on  the  ground  that  it  is  unsupported  by 
evidence.    This  contention  depends  entirely  upon 
the  construction  and  effect  of  the  16th  section  of 
the  Summary  Procedure  Act,  which  is  in  these 
terms — ^[reads  section].    The  question  we  have  to 
consider  is,  whether  that  16th  section  so  completely 
dispenses  with  the  keeping  of  a  record  of  evidence 
in  all  cases  that  may  be  brought  within  the  opera- 
tion of  the  statute  as  to  justify  the  sheriff  or  jus- 
tices to  refuse,  in  a  prosecution  for  an  offence 
against  the  Tweed  Fisheries  Act,  to  make  a  note 
of  the  evidence,  if  required  to  do  so,  in  terms  of 
the  98d  section  of  the  Tweed  Fisheries  Act  ?  And  I 
need  hardly  say,  that  this  question  is  not  limited  to 
the  Tweed  Fisheries  Act,  for  there  are  many  other 
statutes  in  which  clauses  of  the  same  kind  occur ; 
and  if  the  16th  section  of  the  Summary  Procedure 
Act  is  to  be  so  construed,  it  will  have  a  very  ex- 
tensive and  a  very  importsmt  effect.    But  the  Court 
are  of  opinion  that  that  is  not  the  effect  of  the  16th 
section  of  the  Summary  Procedure  Act.    They 
hold  that  the  words  which  are  there  used — "  It 
shall  not  be  necessary  "  to  do  so  and  so — are  not 
sufficient  to  repeal  clauses  in  former  Acta  of  Parlia- 
ment, expressed  in  imperative  words,  which  is  the 
case  with  that  portion  of  the  98d  clause  of  the 
Tweed  Fisheries  Act  which  I  have  just  read.  They 
are  disposed  to  construe  this  16th  section  of  the 
Summary  Procedure  Act  as  meaning  only  that,  so 
far  as  this  Act  is  concerned,  and  so  far  as  regards 
cases  to  which  no  other  particular  enactment  speci- 
ally applies  with  regard  to  the  matter  of  evidence, 
it  shall  not  be  necessary  for  the  justices  or  the 
sheriff  who  tries  the  case  to  make  any  note  or  re- 
cord of  the  evidence ;  but  that  where  there  are, 
standing  unrepealed,  clauses  of  an  Act  of  Parlia- 
ment specially  applicable  to  the  prosecution  in 
hand  requiring  a  note  of  the  evidence  to  be  kept, 
these  clauses  remain  perfectly  entire,  notwithstand- 
ing the  enactment  of  the  16th  section  of  the  Sum- 
mary Procedure  Act.     The  result,  therefore,  at 


which  the  Court  have  arrived  is,  that  the  com- 
plainer*s  plea  is  ill-founded — ^that  he  is  not  deprived 
of  his  right  to  appeal,  either  in  whole  or  in  part, 
under  the  Tweed  Fisheries  Act,  by  reason  of  the 
prosecution  having  been  brought  under  the  provi- 
sions of  the  Summary  Procedure  Act,  and  that  ho 
is  deprived  in  the  present  case  apparently  of  the 
advantage  of  having  an  appeal  upon  the  merits — 
that  is  to  say,  upon  the  question  of  whether  tho 
conviction  was  supported  by  the  evidence— only  by 
his  having  failed  to  require  the  Sheriff  who  tried 
him  to  make  a  note  of  the  evidence  in  terms  of  the 
98d  section  of  the  Tweed  Fisheries  Act.  There  is, 
therefore,  in  the  opinion  of  the  Court  no  ground 
for  this  suspension. 

This  was  the  opinion  of  the  Court. 

Mb  Clabk  moved  the  Court  for  expenses. 

Losn  Justioi-Gkkkbal — ^Before  'we  dispose  of 
the  question  of  expenses,  we  require  to  know 
whether  the  other  ground  of  suspension  is  to  be 
insisted  in  ? 

Mb  M^Labbn  withdrew  the  other  pleas. 

LoBD  Jctstiob-Gensbal — ^Then  I  would  submit  to 
your  Lordships,  in  these  circumstances,  that  there 
should  be  no  expenses  awarded.  It  seems  to  me 
that  this  is  a  firet  and  a  trial  case  of  a  very  im- 
portant question,  requiring  more  expenses  than 
generally  fall  on  parties  suspending,  and  that  it 
would  be  fair  and  just  to  allow  each  party  to  pay 
his  own  expenses. 

Neither  party,  accordingly,  waa  found  entitled  to 
expenses. 

The  conviction  accordingly  was  sustained. 

Agent  for  Suspender — J.  M.  Macqueen,  S.S.G. 

Agents  for  Bespondent — ^Mackenzie,  Innes,  & 
Logan,  W.S. ;  and  J.  D.  Bathgate,  Procurator- 
Fiscal,  Peebles. 


Saturday,  June  1. 

CARRUTHERS  AND  WYLIB  V,  JONES. 
Appeal — Salffum  Fisheries  Act — Summary  Proeedttre 
Act — A4foumment  of  Diet^Warrant,    Objec- 
tions to  a  conviction  on  a  complaint  under  the 
Salmon  Fisheries  Act,  conducted  according  to 
the  forms  of  the  Summary  Procedure  Act,   (1) 
that  two  justices  being  required  to  try  the  case, 
an  adjournment  of  diet  before  trial  by  one  jus- 
tice was  incompetent ;  (2)  that  the  conviction 
did  not  bear  the  names  of  the  justices  before 
whom  the  conviction  was  obtained, — ^repelled. 
A  complaint  was  presented  against  the  appellanta 
in  the  Justice  of  Peace  Court  at  Lockerbie,  on  22d 
December  1866,  under  the  Summary  Procedure 
Act,  charging  them  with  contravention  of  the  Sal- 
mon Fisheries  (Scotland)  Act,  1862,  25  and  26 
Vict.,  c.  97,  sec.  11,  by  having,  on  the  27th  of  No- 
vember 1866,  during  the  annual  close  time  fixed 
by  the  said  Act,  within  the  district  of  the  Tiver 
.^jinan,  unlawfully  fished  for  or  taken  a  salmon  by 
means  of  poke  nets,  or  other  nets,  in  the  Solway 
Firth,  near   Annan  Waterfoot,  in  the  pariBh  of 
Annan   and  within   the  limits  of  said  district^ 
thereby  rendering  themselves  liable  in  a  penalty 
not  exceeding  £5,  and  in  a  farther  penalty,  not 
exceeding  £2,  for  the  salmon  taken,  and  failing 
payment  of  the  penalties  imposed,  to  imprisonment 
for  any  period  not  exceeding  six  months.    The  ap- 
pellants stated  that  they  appeared  at  the  diet  of 
Court,  and  waited  all  day  without  their  case  being 
heard.    The  Court  was  then  adjourned  till   6tli 
January,  the  minute  of  adjournment  being  signed 
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by  the  two  presiding  justices.  At  fiie  adjourned 
diet,  on  5tli  January^  the  appellants  again  appeared 
to  answer  to  the  complaint ;  but  there  being  only 
one  justice  present,  there  was  no  validly  constitut- 
ed court  before  which  the  appellants  could  be  tried, 
and  the  diet  was  again  abdjoumed,  by  the  single 
justice  present,  to  tiie  12th  of  January.  On  the 
12th  of  January  a  conviction  was  obtained  against 
the  appellants  before  two  justices. 

The  appellants  presented  an  appeal  at  the  Circuit 
Court  held  at  Dumfries  in  April  last..  The  presid- 
ing judges,  Lords  Cowan  and  Jerviswoode,  in  re- 
spect of  the  importance  of  the  question  raised  by 
the  appeal,  certified  the  case  to  the  High  Court. 
The  principal  reasons  of  appeal  were,  (1)  that  the 
appeUants  having  attended  on  the  said  22d  day  of 
December  1866  to  answer  to  the  said  complaint, 
the  prosecutor  was  bound  forthwith  to  proceed  with 
the  trial  of  the  case,  neither  the  prosecutor  nor  the 
justices  having  power  to  adjourn  the  case,  except 
in  the  special  circumstances  mentioned  in  sections 
7  and  11  of  the  Summary  Procedure  Act,  which  are 
not  the  circumstances  of  the  present  case ;  (2)  that, 
in  any  view,  the  -said  diet  could  only  be  competently 
adjourned  by  two  justices,  before  whom,  in  terms 
of  the  28th  section  of  the  Salmon  Fisheries  Act, 
they  could  only  have  been  competently  brought  to 
answer  to  any  complaint,  while  on  one  of  the  occa- 
sions mentioned — viz.,  Jan.  5, 1867 — there  was  only 
one  justice  present,  and  no  court  was  thus  consti- 
tuted which  could  competently  or  legally  adjourn 
the  case ;  (8)  that  the  appellants  got  no  citation  to 
attend  any  diet  except  that  on  22d  December  1866 ; 
(4)  that  the  complaint  had  fcdlen  by  not  being  pro- 
ceeded with  on  22d  December ;  (6)  that  the  convic- 
tion was  illegal  in  respect  that  it  did  not  bear,  as 
required  by  the  Summary  Procedure  Act  and  rela- 
tive schedules,  the  names  of  the  justices  before 
whom  the  said  conviction  was  obtained.  The  ap- 
pellants also  stated  pleas  on  the  merits,  contending 
that  the  fishermen  and  others  on  the  Sol  way  had  a 
recognised  right  to  fish  with  nets  for  white  fish  in 
the  Solway  at  all  seasons  of  the  year,  and  that  it 
was  necessary  for  the  prosecutor  to  prove  that  the 
appdlants  had  knowingly  and  wilfully  killed 
salmon. 

Watson  and  Nevat  for  Appellants. 

Clajik  and  Jobnstonk  in  reply. 

Argument  was  directed  chiefly  to  the  2d  and  5th 
reasons  of  appeal.  The  case  on  the  merits  was  not 
argued. 

The  LoBB  Justiok-Clsbk,  after  stating  the  facts, 
said — Independently  of  pleas  going  to  the  merits 
of  the  conviction,  the  appeal  rests  upon  objections 
to  the  procedure.  The  objections  being  that,  ex- 
cept under  the  special  circumstances  provided  for 
by  two  sections  in  the  Act,  the  5th  and  the  7th, 
the  justices  had  no  power  to  adjourn;  and  the 
other,  that  on  the  assumption  of  the  competency  of 
an  adjournment,  the  act  of  adjournment  could  not 
be  done  but  by  two  justices,  being  the  least  num- 
ber capable  of  trying  the  offence. 

The  objection,  that  adjournment  is  impossible 
except  in  the  two  special  cases  which  are  referred 
to  in  the  two  sections,  would  deny  the  possibility  of 
adjournment  under  circumstances  of  absolute  ne- 
cessity, and  cannot  for  a  moment  be  entertained. 
The  power  of  adjournment  in  cases  requiring  of  it 
is  necessary  to  the  proper  adminisfration  of  justice, 
and  is  incident  to  the  jurisdiction  vested  in  every 
tribunal,  as  was  explained  in  the  judgment  of  your 
Lordships  in  the  case  of  Bruce  v.  lAnUm,  23  D., 
85,  where  illustrations  are  given  of  the  results  of 


adopting  any  other  view.  The  objection  to  the  ad- 
journment by  a  single  justice  is  rested  partly  on 
the  provisions  of  the  Summary  Procedure  Act, 
under  which  the  case  was  tried,  and  partly  upon 
an  assumed  principle  of  law,  that  adjournments 
must  be  the  act  of  the  court  which  is  to  try  the 
case,  and  the  court  competent  being  two  justices, 
the  act  of  court  must  proceed  from  two. 

The  adjournment  in  this  case  was  at  a  stage  of 
the  proof  anterior  to  trial.  It  was  a  mere  con- 
tinuance of  the  diet,  an  alteration  or  extension  of 
time  in  reference  to  the  day  of  compearance  in  a 
warrant  issued  by  a  single  justice.  If  the  warrant 
to  cite  for  one  day  was  competent  to  a  single  jus- 
tice, it  is  difficult  to  find  any  principle  of  law  which 
should  render  null  the  act  whereby  a  single  justice 
prolongs  the  period,  and  fixes  another  day.  If  a 
single  justice  can  fix  absolutely  a  day  for  proce- 
dure to  try  the  case,  it  would  rather  seem  to  follow, 
on  principle,  that  a  single  justice,  for  good  cause 
should  have  the  power  of  delaying  the  proceedings 
to  another  and  more  convenient  day,  and  substi- 
tuting another. 

We  have  no  question  raised,  and  none  could  be 
raised,  as  to  the  sufficiency  of  a  warrant  to  cite 
proceeding  from  a  single  justice.  The  case  of 
M'Readie,  4  Irv.,  176,  expressly  decides  that  ques- 
tion ;  and  we  have  no  case  of  an  alleged  arbitrary, 
capricious,  or  unnecessary  adjournment.  The  ob- 
jection is  rested  on  assumed  incompetency  alone. 

It  is  not  true,  as  a  general  maxim  of  civil  law, 
that  the  act  of  adjournment  requires  the  consent 
of  the  lowest  number  of  Judges  competent  to  try 
the  case  on  its  merits.  The  power  of  a  single 
judge  to  adjourn  the  sittings  of  the  High  Court  of 
Justiciary,  where  the  quorum  is  three,  sufficiently 
meets  that  case. 

The  question  then  turns  on  the  statute  under 
which  the  prosecution  was  conducted. 

By  the  12th  section  of  the  Act  it  is  provided  that, 
"  Subject  to  the  provisions  contained  in  the  preced- 
ing section,  no  adjournment  of  the  hearing  shall 
take  place  when  the  respondent  pleads  not  guilty, 
or  at  any  other  stage  of  the  proceedings,  unless  the 
Court  shall  think  fit  to  order  an  adjournment." 

The  construction  of  this  clause  by  the  appellants 
is,  that  the  adjournment  must  be  by  the  quorum  of 
justices,  who  osoi  alone  constitute  the  Court. 

The  question  turns  on  the  construction  of  the 
expression,  "the  Court."  In  the  interpretation 
clause  little  light  is  thrown  on  the  subject.  If  the 
justice,  in  adjourning,  exercises  jurisdiction  in  a 
matter  before  him,  he  constitutes  the  Court. 

The  word  in  reference  to  a  warrant  of  citation  is 
used  in  the  statute  as  applicable  to  a  single  justice 
in  section  6.  The  complaint  is  to  be  laid  before 
tht  Cijurtf  and  the  Court  to  issue  its  warrant — ^war- 
rant  to  apprehend,  and  warrant  to  cite.  The  matter 
is  specially  dealt  with  in  section  21 — "  In  cases  in 
which,  under  any  Act  of  Parliament,  any  matter  or 
proceeding  which  may  be  dealt  with  under  the 
forms  prescribed  bv  this  Act,  or  which  is  incidental 
thereto,  is  or  shall  be  cognizable  by  two  or  more 
justices,  it  shall  be  sufficient  that  any  warrant  of 
imprisonment,  or  other  warrant  or  proceeding  prior 
or  subsequent  to  the  conviction  or  judgment,  shall 
be  subscribed  by  one  justice,"  &c. 

The  view  presented  is,  that  though  the  subscrip- 
tion  by  a  single  justice  may  be  sufficient,  there 
must  be  two  justices  concurring  in  the  act  done. 

It  is  certainly  not  necessary  that  two  justices 
shall  concur  in  the  act  of  granting  a  warrant  of 
citation,    and    the    schedules    appended    to   the 
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statute  in  reference  to  adjoummenta  make  it  clear 
that  the  true  construction  of  the  section  is  to  dis- 
pense with  the  actings  of  two  justices. 

Section  11  provides,  that  "any  respondent 
brought  before  the  Court  by  a  warrant  of  appre- 
hension under  the  authority  of  the  Act,  shall  be 
entitled  to  require,"  Ac.,  "and  any  interlocutor 
adjourning  the  diet  may  be  in  the  form  No.  6  in 
the  Schedule  (H)  to  thb  Act  annexed." 

And  Schedule  (H)  has  this  form—"  The  Justice 
(or  Sheriff  or  Magistrate)  adjourns  the  diet  to  the 
day  of  ,  and  appoints  the  said 

J.K.  to  appear  personally  on  that  day  at 
o'clock         noon. 

"  Signature  of  Judge," 

This  schedule,  which  is  to  be  signed  by  "  the 
judge,"  is  exactly  conformable  to  the  form  of 
Schedules  G,  D,  E,  and  F,  where  one  justice  suf- 
fices, and  stands  in  contradistinction  to  the  form  of 
the  schedules  under  E,  where  the  Act  of  Conviction 
is  subscribed.  There  the  subscription  may  be  that 
of  a  single  justice,  where  a  single  justice  may 
convict,  but  must  be  subscribed  by  "  judges  " 
where  more  than  one  is  competent. 

I  come  to  the  conclusion  that  under  this  statute 
a  valid  act  of  adjournment  may  be  competently 
effected  by  a  single  judge. 

There  is  another  objection  in  point  of  form  on 
the  ground  of  the  absence  of  tiie  names  of  the 
justices,  and,  I  presume,  their  designations  in  the 
conviction. 

The  subscription  of  the  justices  in  their  char- 
acter of  Justice  of  Peace  for  the  county  removes 
any  substantial  groxmd  for  such  an  objection.  The 
filling  up  of  the  blank  in  the  schedules  referred  to, 
contrasted  with  blanks  occurring  in  other  schedules 
where  the  word  "  designation  "  appears,  is  con- 
clusive as  to  the  absence  of  its  necessity  where  not 
required.  Further,  the  blank  is  plainly  intended 
to  point  to  numbers.  If  names  and  designations 
had  been  required,  the  numbering  of  the  justices 
would  have  been  unnecessary.  The  word  "of" 
plainly  points  to  the  filling  up  of  the  blank  by  the 
number. 

The  remaining  reasons  really  go  to  the  merits  of 
the  question  decided  by  the  justices. 

The  numerous  pleas  directed  to  the  facts,  as  they 
are  stated  to  have  been  disclosed  in  evidence,  in- 
volve of  necessity  a  consideration  of  the  evidence 
in  the  cause. 

■  The  case  put  in  the  7th  plea,  and  which  is  put 
under  various  aspects  in  the  others,  goes  upon  this 
— that  they  were,  in  exercise  of  their  lawful  calling, 
fishing  for  white  fish,  using  instruments  adapted  for 
tliat  fishing,  having  no  intention  thereby  to  catch 
salmon.  The  salmon  are  found  taken  or  killed  on 
the  sand  they  say  in  the  10th  reason  of  appeal. 

There  can  be  no  question  of  the  su£Qciency  of 
such  a  case  to  exempt  firom  conviction  if  the  facts 
are  so.  If,  in  the  exercise  of  their  legal  calling  as 
fishers  of  white  fish,  a  salmon  accidentally  finds 
its  way  into  their  nets — ^which,  it  may  be,  is  relieved 
when  captured — ^if  they  had  really  no  intention  to 
capture  salmon  at  all — there  would  be  no  case  for  a 
conviction  under  the  Act.  The  pleas  upon  the 
facts,  aa  stated,  raise  the  issue  of  not  guilty.  The 
justices  have  given  a  verdict  upon  that  issue 
against  them.  The  finding  is,  they  had  the  in- 
tention, they  were  fishing  for  salmon.  If  the 
justices  arrived  upon  the  evidence  before  them  at 
a  wrong  conclusion,  we  have  no  power  to  set  them 
right,  because  we  have  no  materials  in  the  shape 
of  the  evidence,  or  notes  of  it,  upon  which  we  can 


review  their  pioceedingB.  The  Salmon  Fiahing  Act, 
by  an  e^^reas  enactment,  wisely  or  unwisely,  pro- 
hibits a  record  of  evidence. 

LoBD  Cowan  concurred.  The  first  of  the  objec- 
tions seemed  to  be  in  terms  met  by  the  21st  section 
of  the  Act,  which  provided  that  any  warrant  or  pro- 
ceeding prior  or  subsequent  to  the  conviction  on 
judgment,  should  be  subscribed  by  one  justice; 
and  the  second  objection  was  met  by  the  84th  seo- 
tion,  for  it  was  an  objection  not  to  substance,  but 
in  point  of  form.  The  names  of  the  justices  were 
supplied  by  their  subscription  of  the  conviction.  Aa 
to  the  merits,  he  would  only  say  that  the  express 
provision  of  the  statute  in  the  11th  section  was, 
that  fishing  in  close  time,  in  any  way  except  by  rod 
and  line,  is  illegal,  and  that  obviated  the  neoeasity 
of  any  argument  as  to  poke  nets  or  other  neta. 

The  other  Judges  concurred. 

Appeal  dismissed. 

Agent  for  Appellants— R.  Finlay,  S.aC. 

Agent  for  Respondent — James  Steuart,  W.8. 


Saturday,  June  1. 

JACKSON  V.  JONES. 
Appeal — Complaint — Amendment  of  Libel — ^icni- 
marg  Procedure  Act.    Amendment  of  libel,  not 
going  to  alter  character  of  offence  charged,  sus- 
tained. 

This  was  another  appeal  against  a  conviction  ob- 
tained for  a  similar  offence.  The  complaint  had 
charged  a  contravention  of  the  Salmon  Fisheriea 
Act  on  11th  October  1866.  At  the  trial  the  prose- 
cutor obtained  leave  to  alter  the  date  to  the  12th 
October.  To  this  alteration  the  appellant  objected 
as  illegal. 

LoBo  Justioe-Clkhx — ^The  act  of  amendment 
seems  to  be  justified  by  the  express  provisions  of 
the  6th  section.  The  variance  between  the  chaige 
as  made  and  the  charge  as  allowed  to  be  proved  is 
of  a  nature  affecting,  not  "  the  character  of  the 
offence  charged,"  but  the  precise  period  of  time  at 
which  that  precise  offence  took  place,  a  variance 
which  might  come  to  be  one  of  a  few  minutes,  and 
could  not  affect  the  question  materially ;  at  all 
events,  nothing  was  averred  as  to  the  party  being 
nfisled,  and  no  adjournment  was  moved,  and  the 
objection  therefore  is  merely  formal.  The  amend- 
ment allowed  is  authenticated  by  the  Clerk  of 
Court,  as  required.  It  is  said  that  this  was  admis- 
sible only  after  the  trial  had  begun.  It  is  more  for 
the  interest  of  the  party  complained  against  that  it 
should  be  stated  before  the  proof  began,  and  an 
amendment  not  varying  the  character  of  the  of- 
fence may  be  made,  according  to  the  Act,  "  at  any 
stage  of  the  proceedings." 

Agent  for  Appellant—R.  Finlay,  S.S.C. 

Agent  for  Respondent — James  Steuart,  W.S. 


OOUBT  OF  SESSION. 


Saturday,  June  1. 

second"division. 

FINLAYSON  V.   GIBB. 
SutpcMwn — Charge  on  Bill — Fraud.  Circumstances 
in  which  (affirming  judgment  of  Lord  Bar- 
caple)  suspension  of  a  charge  on  a  bill  re- 
fused. 
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An  innkeeper  in  Motherwell  inserted  an  adver- 
tisement in  the  OUugow  Herald  in  the  following 
^  terms : — "  Spirit  shop  for  sale  in  the  stirring  bnrgh 
'  of  Motherwell,  convenient  to  the  Gross ;  a  rare 
opening  to  a  person  of  enterprise.  It  is  seldom  such 
an  opportunity  occurs.  Utensils  and  fittings  at  a 
sum.  Stock,  &c.,  at  valuation.  Parted  with  solely 
as  the  present  tenant  is  retiring  from  tilie  trade. 
Has  always  done  a  large  business.  For  particulars, 
apply  personally  to  D.  Crichton,  auctioneer,  Coat- 
bridge, who  only  can  conclude  a  bargain."  One  of 
the  complainers,  being  anxious  to  get  the  other 
eomplainer,  his  son,  into  business,  negotiated  for 
the  purchase  from  the  advertiser  of  the  stock,  fix- 
tures, &c.,  of  the  house.  The  nett  amount  of  the 
purchase  was  £99, 18e.  0}d.,  of  which  £60  was  paid 
in  cash,  and  a  bill  was  granted  by  the  complainers 
for  the  balance  of  £49,  18s.  0}d.  The  respondent, 
at  the  time  of  the  purchase,  was  a  creditor  of  the 
advertiser  for  sums  advanced  to  him,  and  acquired 
light  in  partial  liquidation  of  these  advances  to  the 
said  bill,  in  virtue  of  a  special  indorsation  by  the 
advertiser  to  "pay  Mrs  Janet  Laird  or  Gibb  or 
her  order."  The  present  action  is  a  suspension  of' 
a  charge  upon  this  bill,  and  is  rested  on  the  allega- 
tion by  the  complainers  that  the  purchase  was  made 
on  the  strength  of  statements  as  to  the  flourishing 
nature  of  the  business,  which  were  not  true,  but,  on 
the  contrary,  were  fraudulent,  and  were  made  with 
-  the  object  of  entrapping  the  eomplainer  into  a  pur- 
chase. It  was  further  said  that  the  respondent 
was  not  an  onerous  holder  of  the  bill,  that  she  was 
a  conjunct  and  confident  person  with  the  ad\  ertiser, 
that  one  of  the  complainers  was  a  minor  at  the 
date  of  granting  the  bill  (being  then  only  twenty 
years  of  age)  and  that  the  respondent  had  become 
possessed  of  the  bill  after  it  feU  due. 

The  complainers  consigned  the  amount  of  the 
bill.  It  was  not  disputed  by  them  that  they  had 
been  in  possession  of  the  premises  with  the  stock 
and  fixtures  purchased,  from  the  date  of  the  grant- 
ing of  the  bill  (a  period  of  six  months)  and  that 
they  were  still  in  possession.  And  further,  it  was 
admitted  that  they  had  made  no  attempt  to  set 
aside  this  transaction  by  a  process  of  reduction. 

LoBD  Baboafle  had  refused  the  note  of  suspen- 
sion with  expenses,  and  to-day  the  Court  unani- 
mously adhered.  Their  Lordships  were  of  opinion 
that  the  complainers'  statements,  even  though 
taken  to  be  true,  were  not  relevant  to  warrant  the 
suspension  of  the  charge  on  the  bill,  whatever 
effect  they  might  have  had  in  a  process  of  reduc- 
tion. 
Agent  for  Complainer— W.  Officer,  S.S.O. 
Agent  for  Bespondent — John  Leishman,  W.S. 


Tuesday y  June  4. 
FIRST  DIVISION. 

HOEY  V,   m'eWAN  ft  AULD. 

ObUgatwn^Contraetof  Service — Parinerthip — Death 
of  Partner — Specific  Implement — Damages,  H. 
contracted  with  the  firm  of  M'E.  &  A.,  ac- 
countants, to  serve  them  as  clerk  for  five  years 
for  an  annual  salary  and  a  per  centage  on 
profits.  One  of  the  partners  of  the  firm  died 
during  the  currency  of  the  contract.  The  re- 
maining partner  refused  to  act  any  longer  on 
the  agreement.  Held  that  the  contract  was 
one  of  personal  service,  terminated  by  dissolu- 
tion of  the  firm  consequent  on  the  death  of  the 


partner ;  that  there  was  no  breach  of  contract 
by  death  of  the  partner;  and  that  H.  could 
neither  get  specific  implement  nor  damages, 
but  only  the  balance  of  annual  salary  due  for 
the  period  between  the  partner's  death,  and 
the  end  of  the  year  of  service,  under  deduction 
of  his  earnings  in  other  ways  during  that 
time. 
This  was  an  action  brought  by  David  George 
Eoey,  accountant  in  Glasgow,  against  M*Ewan  & 
Auld,  accountants  in  Glasgow,  and  William  Auld, 
^the  surviving  partner  of  that  firm,  and  the  repre- 
sentatives of  Andrew  M'Ewan,  the  other  and  de- 
ceased partner ;  and  the  object  of  the  action  was  to 
enforce  implement,  or  obtain  damages  for  breadh 
of  an  agreement  between  the  pursuer  and  the  firm 
of  M'Ewan  &  Auld.  The  pursuer  averred  that 
when  he  first  entered  the  service  of  the  firm,  he 
was  given  to  understand  by  Mr  M'Ewan,  the  senior 
partner,  that,  if  he  worked  for  it,  he  might  expect, 
at  a  future  period,  to  become  a  partner;  that  in 
May  1866  some  negotiations  took  place  between 
the  partners  and  him  resulting  in  a  minute  of 
agreement  "that  Mr  Hoey  shall  continue  to  have 
his  salary,  at  the  rate  of  £800  per  annum,  up  to 
and  including  the  80th  day  of  September  next; 
that  from  the  1st  day  of  October  next,  and  there- 
after during  the  space  of  five  years  from  that 
date,  Mr  Hoey  shall  be  paid  annually,  in  addition 
to  his  salary  of  £800  per  annum,  an  allowance  of 
10  per  cent,  on  the  profits  arising  from  the  business 
of  Messrs  M'Ewan  &  Auld ;  that  in  consideration 
of  the  salary  and  allowance  above  provided  for,  Mr 
Hoey  shall  devote  his  whole  time  and  attention  to 
and  in  promoting  the  interest  of  the  business  of  the 
said  firm  of  M'Ewan  &  Auld."  This  agreement 
was  signed  by  the  pursuer,  and  by  M'Ewan  & 
Auld,  and  Andrew  M'Ewan.  The  pursuer  con- 
tinued in  the  employment  of  the  firm.  He  averred 
that  when  the  agreement  was  entered  into,  M'Ewan 
was  in  bad  health,  and  that  this  was  partly  the 
reason  why  the  firm  determined  to  raise  the  pursuer 
at  once  into  a  more  important  and  responsible  posi- 
tion. Owing  to  M'Ewan's  bad  health,  the  pursuer 
had  to  do  a  great  deal  of  the  accounting  work  of 
the  firm,  and  his  position  and  duties  resembled 
more  those  of  a  partner  than  a  clerk. 

Mr  M'Ewan  died  on  11th  June  1866.  There- 
after the  defenders  refused,  after  that  date,  to  fulfil 
the  agreement.  Mr  Auld  carried  on  the  business 
of  the  firm  untU  18th  June  1866.  He  then  as- 
sumed Mr  J.  Wylie  Guild,  accountant  in  Glasgow, 
as  partner.  The  combined  business  was  now  carried 
on  by  the  firm  of  Auld  &  Guild. 

The  defenders*  averments  were  to  the  effect  that 
in  May  1865  Mr  M'Ewan  mentioned  to  Mr  Auld 
that  the  pursuer  heA  signified  a  desire  to  be  ad- 
mitted a  partner ;  that  Mr  Auld  was  strongly  op- 
posed to  this,  and  it  was  ultimately  arranged  merely 
to  allow  the  pursuer  a  per  centage  over  and  above 
his  salary;  that  Mr  M'Ewan  carried  out  the  ar- 
rangement by  concluding  with  the  pursuer  the 
agreement  founded  on,  Mr  Auld  not  being  aware 
at  the  time  of  any  written  agreement  having  been 
entered  into.  After  M'Ewan's  death,  in  June  1866, 
Mr  Auld  intimated  to  the  pursuer  that  from  that 
date  his  service  was  terminated  by  the  dissolution 
of  the  firm  consequent  on  M'Ewan's  death.  The 
defender,  Mr  Auld,  farther  averred  that  since  the 
date  of  the  said  agreement  the  pursuer  had  on 
several  occasions  represented  himself  as  a  partner 
of  the  firm,  which  he  was  not  authorised  to  do, 
and  also  that  he  had,  in  violation  of  the  provisions 
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of  the  agreement,  performed  business  on  his  own 
account,  of  the  same  kind  as  that  performed  by  the 
firm  of  M'Ewan  &  Auld. 

The  defenders  pleaded  that  the  contract  came  to 
an  end  by  the  death  of  M'Ewan  in  June  1866,  and 
farther,  that  they  were  entitled  to  abaolwtor  in 
respect  of  the  conduct  of  the  pursuer  while  in  the 
service  of  the  firm,  and  of  his  yiolation-of  the  obli- 
gations undertaken  by  him  under  the  agreement. 

The  case  was  reported  to  the  Inner-House  on  the 
adjustment  of  issues,  the  Lord  Ordinary  (Baboaplb) 
adding  a  note  in  which  he  indicated  an  opinion  in 
favour  of  the  defenders.  Precise  implement  could 
not  be  given,  as  the  company  which  the  pursuer 
had  to  serve  no  longer  existed.  On  the  other 
hand,  the  pursuer  could  not  get  his  salary  and 
share  of  profits  while  free  to  work  for  himself. 
The  action  seemed  to  resolve  into  one  purely  for 
damages.  In  the  present  case  the  company  was 
entirely  dissolved,  one  of  the  partners  having 
formed  a  connection  with  another  partner.  His 
Lordship  thought  that  it  must  be  held  to  be  an 
implied  condition  in  the  contract  founded  on  that 
it  should  expire  on  dissolution  of  the  company  by 
the  death  of  either  partner. 

A.  K.  Clabk  and  H.  J.  Monobibff  for  pursuer 

GiFFOBD  and  A.  MoNOBUFr  for  defenders. 

At  advising — 

LoBD  Pbisident,  after  narrating  the  facts  of  the 
case,  and  stating  that  the  contract  was  between  the 
pursuer  and  M'Ewan  &  Auld  as  a  firm,  there  being 
no  subscription  by  the  individual  partners,  said — 
Upon  these  averments  this  summons  is  founded, 
and  it  is  substantially  an  action  to  enforce,  under 
two  alternatives,  an  agreement  of  service  for  the 
full  period  of  its  endurance,  the  first  conclusion 
being  for  specific  implement,  and  the  second,  fail- 
ing implement,  for  damages.  The  Lord  Ordinary 
has  indicated  an  opinion  that,  from  the  nature  of 
the  pursuer's  contract,  it  must  be  held  to  have  been 
all  along  an  implied  condition  that  it  should  expire 
by  the  death  of  either  party.  In  that  opinion  I 
substantially  concur.  The  only  party  contracting 
with  the  pursuer,  on  the  face  of  this  agreement, 
was  the  firm  of  M'Ewan  &  Auld,  and  that  firm  be- 
ing dissolved  by  the  death  of  M'Ewan,  the  senior 
partner,  the  party  who  had  contracted  with  him 
ceased  to  exist.  The  death  of  M'Ewan  was  the 
death  of  one  of  the  parties  to  the  contract.  It  was 
the  same  as  if  the  contract  had  been  between 
M'Ewan  as  an  individual  and  Hoey.  There  is  a 
good  deal  of  delicacy  in  the  principles  of  law  ap- 
plicable to  this  C€ise,  and  some  cases  in  the  contract 
of  location  are  not  very  far  away  from  the  present ; 
and,  accordingly,  the  pursuer's  counsel  tried  to 
treat  the  case  as  one  of  loeeUio  operit  or  locatio  operia 
faciendi.  If  it  had  been  so,  the  result  would  pro- 
bably have  been  different ;  for  in  such  a  case,  as 
where  a  wall  is  to  be  built,  or  a  drain  is  to  be 
made,  the  contract  has  special  reference  to  a  par- 
ticular physical  matter ;  and,  on  the  death  of  the 
party  employing  the  contractor,  the  property  of 
the  subject  passes  to  his  heir  or  executor  or  lega- 
tee, as  the  case  may  be,  and  with  the  property  of 
the  subject  passes  the  obligation  of  that  contract 
for  altering  the  subject  entered  into  by  his  prede- 
cessor. But  I  can  quite  understand,  too,  that  such 
things  may  happen  in  a  contract  of  that  kind  as 
may  bring  it  to  an  end,  though  parties  contem- 
plated that  it  should  be  of  continuous  endurance. 
If  the  subject  perish  by  a  damnum  fcUale^  that  would 
end  the  contract,  although  it  was  for  a  term  of 
years,  and  although  the  contractor  was  to  be  remu- 


nerated by  a  yearly  allowance,  and  there  would  be 
no  claim  of  damages  on  either  side.  But,  looking 
to  the  case  in  hand,  we  find  it  is  purely  a  oonfcract 
of  personal  service,  and  the  duties  of  Hoey  under 
the  contract  could  be  rendered  only  to  the  person 
with  whom  he  contracted.  He  contracted  to  serve 
personally  the  firm  of  M'Evran  &  Auld.  It  is  the 
same  as  if  he  had  contracted  with  M'Ewan  as  on 
individual.  He  was  to  receive,  in  return  for  hie 
personal  services,  a  fixed  salary  and  a  per  oentage 
on  the  profits  of  the  business.  This  was  purely  a 
personsJ  contract,  and  cannot  subsist  after  the 
death  of  the  employer.  The  difBculties  furnished 
by  the  terms  of  the  contract  itself  are  not  small ; 
for  when  Hoey  demands  specific  implement,  he 
has  this  difficulty,  that  he  must  call  on  the  Court, 
or  a  jury,  to  estimate  what  would  have  been  the 
profits  of  the  firm  of  M'Ewan  &  Auld  if  they  had 
gone  on  with  their  business  to  1870,  under  the 
same  circumstances  as  they  stood  under  when  the 
contract  was  made — 1.0.,  the  Court,  or  the  jury,  are 
to  speculate  on  what  would  have  been  the  profits  if 
M'Ewan  had  lived;  and  the  pursuer  proposes  to 
avoid  that  difficulty  by  asking  damages.  And  he 
is  entitled  to  damages  if  there  is  a  breach  of  oon« 
tract,  but  not  unless  there  is  such  a  breach.  There 
is  no  other  legal  category,  except  action  for  breach 
of  contnuit,  under  which  this  can  be  put.  But  does 
a  man,  by  dying,  commit  a  breach  of  contract? 
Death  is  quite  a  different  case  from  bankruptey. 
That  is  a  breach  of  contract  in  many  cases  with 
which  we  are  familiar.  If  a  man  who  undertakes 
to  pay  a  salary  becomes  disabled  from  performing 
his  part  of  the  contract  by  bankruptey,  that  is  a 
personal  fault.  Although  it  is  sometimes  perfectly 
innocent,  it  is  yet  a  fault  to  each  creditor  who  is 
not  paid  in  full.  And  so  the  party  can  oome 
against  the  sequestrated  estate  and  ranJr,  according 
to  well  establi^ed  rules,  for  the  value  of  the  con- 
tract he  thus  loses.  But  a  party's  death  is  another 
matter,  and  there  is  no  authority  that  in  such  a 
case  there  is  any  breach  of  contract.  I  therefore 
agree  with  the  view  of  the  Lord  Ordinary.  But  I 
am  disposed  to  qualify  that  to  this  extent  This 
is  a  contract  which  contemplates  an  annual  pay- 
ment. The  pursuer  was  entitled  to  an  annual 
salary  of  £800.  The  contract  was  brought  to  an 
end  by  the  death  of  one  of  the  parties  while  the 
annueJ  salary  was  current.  It  appears  to  me  that 
that  annual  salary  was  one  and  indivisible.  There 
is  no  room  for  the  Apportionment  Act  here,  and  no 
rule  of  law  operating  in  the  same  way,  and  no 
authority  for  splitting  the  £800,  and  giving  merely 
such  portion  as  was  earned  up  to  the  time  of  death. 
I  rather  think  that  Hoey  is  entitled  to  £800  down 
to  the  1st  October  following  after  M'Ewan's  death. 
His  claim  of  profit  is  out  of  the  question ;  but  as 
far  ha  salary  is  concerned,  I  think  he  has  a  claim, 
and  I  am  disposed  to  think  that  in  this  action  he 
may  have  his  claim  sustained  under  the  first  con- 
clusion. But  this  concession  must  be  qualified,  be- 
cause if ,  as  is  alleged,  Hoey  has  been  carrying  on 
business  of  his  own,  that  may  prevent  him  from 
claiming  the  balance  of  his  salary. 
LoBD  CUBBIIHILL  coucuTred. 

LoBD  Dbas  thought  that  the  claim  in  a  case  of 
this  kind  was  an  equiteble  claim.  It  was  a  jury 
question,  where  the  nature  and  endurance  of  the 
contract  and  other  circumstances  should  all  be 
taken  into  account,  and  where  the  Court  should 
make  themselves  acquainted  with  the  whole  cir- 
cumstances before  finding  anything  as  to  the  claim 
of  the  pursuer. 
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LoBD  Abdhiliah  oonounred  with  the  Lord  Presi- 
dent. 

The  Court  pronounced  an  interlocutor  finding 
that  by  the  death  of  M'Ewan  the  firm  was  di&> 
eolTed;  that  thereby  the  contract  came  to  an 
end;  tiiat  the  pursuer  could  not  sue  the  surviy- 
ing  partner,  or  the  representatiyes  of  the  deceased 
pawner,  for  specific  implement  or  for  damages;  but 
that  he  was  entitled  to  as  much  of  his  salary  as 
ofTeired  to  the  period  between  the  death  of  M*£wan 
and  the  Ist  of  October  following,  and  had  not  been 
earned  by  him  otherwise  during  that  period. 

The  pursuer  was  ordained'  to  lodge  a  minute 
stating  what  he  had  becm  earning  during  the  period 
specified. 

Agents  for  Pursuer — Maconochie  &  Hare,  W.S. 

Agents  for  Defender — ^Hamilton  &  Kinnear,  W.S. 


Tuesday,  June  4. 

MIEN  V.  MI£N*S  TBUBTEES. 

Landlord  and  Tenant — Removing — A,  S,^  l^th  Dee. 
1756 — Siupension — Juratory  Caution.  In  a 
suspension  of  a  decree  of  removing,  Held  (1) 
that  a  summons  of  removing  under  the  Act  of 
Sederunt  1766  did  not  require  to  libel  a  written 
title  of  possession,  and  was  competently  di- 
rected against  a  party  possessing  on  tacit  re- 
location or  by  mere  sufferance;  and  (2)  in 
the  circumstances,  the  complainer's  case  being 
plainly  bad  on  the  merits,  that  he  could  not 
be  allowed  to  suspend  on  juratory  caution. 

Alexander  Mien,  presently  occupant  of  the  farm 
and  lands  of  Hopehouse,  in  the  parish  of  Jedburgh, 
presented  a  note  of  suspension  against  the  trustees 
of  the  deceased  James  Mien  of  Hunthill,  of  a  charge 
upon  a  decree  of  remoying  obtained  by  the  respon- 
dents against  the  complainer  in  the  Sheriff-court 
of  Koxburghshire  on  16th  December  1864.  The 
complainer  had  been  tenant  of  the  lands  on  an 
eighteen  years'  lease,  which  expired  at  Whitsunday 
1^2.  The  summons  of  removing  was  brought  on 
8(Hh  S^tember  1864,  under  the  Act  of  Sederunt 
14th  December  1766,  and  16  and  17  Vict.,  c.  80,  { 
29,  and  asked  removal  of  the  complainer  from  tiie 
Baid  lands,  which  it  was  averred  he  possessed  on 
tacit  relocation,  at  Martinmas  1864  and  Whitsunday 
1865.  The  complainer's  defence  was,  that  the  ac- 
tion was  incompetent,  in  respect  (1)  it  did  not  found 
on  the  tack  on  which  the  complainer  had  possessed 
the  subjects,  nor  aver  any  facts  to  show  that  the 
original  right  of  possession  had  expired,  or  how  the 
tacit  relocation  commenced;  and,  in  particular,  it 
did  not  state  that  the  complainer's  term  of  posses- 
sion had  expired ;  (2)  it  did  not  libel  the  section 
of  the  A.  a,  1766;  (8)  that  that  A.  S.  merely 
applied  to  cases  where  the  possession  was  regulated 
by  written  tack  or  other -legal  equivalent;  (4)  lit 
aUbi  pendens ;  (6)  no  title;  (6)  the  complainer's 
possession  had  not  expired.  The  Sherifi'-substitute 
decerned  against  the  complainer;  and  this  judgment 
was  adherod  to  by  the  Sheriff  on  80th  January 
1865.    Mien  brought  a  suspension. 

The  Lord  Ordinary  (Babgapli),  in  respect  that 
the  note  of  suspension  was  presented  without  cau- 
tion, refused  the  note,  and  found  the  complainer 
liable  in  expenses. 

The  complainer  reclaimed. 

Watbov  and  Asbxb  for  complainer. 

Glabk  and  Maokiktobb  in  answer. 

The  Court  adhered. 


LoBD  Pbisidbitt — ^A  party  asking  the  indulgence 
of  being  allowed  to  find  juratory  caution  instead  of 
sufficient  caution  must  first  show  that  he  has  some- 
thing to  say  for  his  case  on  the  merits ;  that  he  has 
some  reasonable  ground  on  which  he  can  show  that 
he  will  ultimately  prevail  in  suspending  the  re^* 
moving.  But  I  look  in  vain  for  that  here.  The 
complainer's  defences  in  the  Inferior  Court  are  un- 
tenable. The  complainer  apparently  possessed  on 
tacit  relocation.  If  not,  then  he  had  no  foundation 
at  all  for  his  possession.  He  plainly  had  no  right. 
He  was  there  either  on  tacit  relocation  or  mere 
sufferance.  He  says  (1)  that  the  summons  did  not 
found  on  the  tack,  &c.  (reads  Ist,  2d.,  and  8d  ob- 
jections.) All  these  are  bad.  This  is  a  removing 
under  the  2d  section  of  the  A.  S.,  and  the  summons 
of  removing  was  to  come  in  place  of  warning  under 
the  Act  1656.  When  a  summons  of  this  kind  is 
instituted  .before  a  «ludge  Ordinary,  and  called 
forty  days  before  the  term,  it  is  equivalent  to  a 
warning  in  terms  of  the  statute,  and  the  judge  is 
to  determine  in  the  removing  in  terms  of  that  Act, 
in  the  same  way  as  if  a  warning  had  been  executed 
in  terms  of  the  Act  of  Parliament.  Now,  this  sum- 
mons sets  forth  that  the  complainer  ought,  in  terms 
of  the  A.  S.  and  Act  of  Parliament,  to  be  ordained 
to  fiit  and  remove  himself,  &c.  from  the  said  farm 
and  lands  as  then  occupied  and  possessed  by  him 
on  tacit  relocation,  and  to  leave  the  same  void,  to 
the  effect  the  pursuers  of  the  removing  might  enter 
thereto  and  peaceably  possess  the  same  in  time 
coming.  It  seems  to  me  that  it  would  be  very 
dangerous  to  hold  that  anything  more  precise  is 
necessary  in  such  a  summons  of  removing.  There 
is  neither  authority  nor  necessity  for  it.  The  de- 
fender may  prove  his  title  of  possession.  If  he  has 
it,  it  will  be  a  good  answer.  If  he  has  not,  I  don't 
see  why  he  should  not  remove  on  warning.  There- 
fore the  defences  in  the  Inferior  Court  are  out  of  the 
question  and  cannot  be  made  available.  But  it  is 
said  that,  since  decree  of  removing,  there  have  been 
negotiations  which  have  resulted  in  an  agreement, 
one  part  of  which  was,  that  the  complainer  was  to 
get  a  new  title  in  the  form  of  a  liferent  lease.  It 
is  plain  to  me,  on  the  complainer's  own  showing, 
that  that  is  untenable,  and  Uiat  he  has  no  right  to 
get  that  new  title.  If  he  had  such  a  right,  one 
would  have  expected  that  he  would  have  enforced 
it  long  ago.  There  is  some  peculiarity  in  this  that 
the  decree  of  removing  has  not  been  enforced  for 
so  long  a  period.  But  it  is  plain  that,  from  the 
relationship  of  the  parties,  attempts  were  made  to 
settle  the  matter  amicably,  and  so  the  delay  is 
accounted  for.  Now  that  it  is  enforced,  there  is  no 
objection  to  it  in  law  or  otherwise,  and  therefore 
no  occasion  to  consider  whether,  in  other  circum- 
stances, the  complainer  might  have  been  allowed  to 
suspend  on  juratory  caution. 

The  other  Judges  concurred. 

Agents  for  Complainer — ^White-Millar  &  Robson, 
S.S.C. 

Agent  for  Respondent — John  Rutherford,  W.S. 


Tuesday f  June  4. 

MACKINTYRE  &  OTHERS  V.  MULHOLLAND, 

Bankruptcy — Cessio — Liberation,     Circumstances 

in  which  a  party  found  entitled  to  the  benefit 

of  eeeeio.     Warrant  of  liberation  granted. 

Mulholland,  on  2d  January  1867,  petitioned  in 

the  Sheriff-court  of  Stirlingshire  for  eessio.   He  had 
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been  imprisoned  on  80th  AugoBt  preceding  at  the 
instance  of  a  creditor.  CreditorB  opposed,  on  the 
ground  (1)  of  the  unsatisfactory  and  contradictory 
nature  of  the  banloiipt's  explanations ;  (2)  of  his 
concealment  of  funds  and  disposal  of  his  property 
on  the  eve  of  bankruptcy,  to  the  prejudice  of  his 
creditors. 

The  Sheriff-substitute  allowed  a  proof  of  the 
second  objection.  The  creditors,  howeyer,  did  not 
lead  any  proof.  The  Sheriff-substitute  found  the 
petitioner  entitled  to  the  benefit  of  euno.  The 
Sheriff  adhered. 

The  creditors  reclaimed.  The  Lord  Ordinary  on 
the  Bills  (Cubbibeill)  refused  the  reclaiming  note. 

F.  W.  Clabk  for  reclaiming  creditors. 

R.  V.  Gaxpbkll  for  respondent 

The  Court  adhered.  They  held  that  it  was  the 
duty  of  the  creditors  to  take  advantage  of  the  al- 
lowance made  to  them  to  le^  counter-proof  to  the 
petitioner's  averments.  They  had  not  chosen  to  do 
this,  and  could  not  be  hearid  now.  The  want  of 
clear  explanation  of  the  bankrupt's  affairs  was  no 
doubt  owing  to  his  illiterate  chimicter.  Expenses 
were  given  to  the  petitioner  since  the  date  of  the 
Lord  Ordinary's  interlocutor. 

Gampbblii,  for  petitioner,  craved  the  Court  to 
grant  a  warrant  of  liberation,  and  to  allow  imme- 
diate extract  thereof  ad  interim. 

The  LoBD  Fbbbidbjit  pointed  out  that  the  She- 
riff's interlocutor,  reclaimed  against,  found  the  pe- 
titioner entitled  to  the  benefit  of  eetsio,  and  asked 
whether  this  was  not  equivalent  to  a  warrant  of 
liberation. 

Campebll  referred  to  M'Laurin*8  Forms  of  Pro- 
cess in  Sheriff-courts,  p.  586,  as  containing,  in  ad- 
dition to  the  decree  for  cennon  the  form  of  a  warrant 
of  liberation  when  the  insolvent  is  in  prison. 

The  Court  accordingly  granted  the  petitioner's 
motion. 

Agent  for  Creditors— J.  T.  Pullar»  S.8.C. 

Agents  for  Respondent — ^Macgregor  &  Barclay, 
S.S.O. 


Wednesday,  June  6. 
SECOND   DIVISION. 

FRASEB  V.  B0BEBT80N. 

PoQr — RetiderUiai   Settlement — Forisfamiliatum  — 
LutuUic.    1.  Circumstances  in  which  (aff.  Lobd 
Kinlogh)  held  that  majority  had  not,  per  ee, 
the  effect  of  forisfamiliating  a  daughter  living 
in  family  with  her  father,  and  dependent  on 
him.    2.  That  absence  as  a  patient  in  an  asy- 
lum had  not  the  effect  of  acquiring  for  her  any 
other  than  the  derivative  settlement  she  had 
through  her  father,  that  the  father's  settlement 
at  the  date  of  his  death  enured  to  the  pauper, 
and  that  that  was  still  her  settlement  as  the 
statutory  period  by  which  it  might  be  lost  had 
not  expired. 
The  pursuer  in  this  action  (Inspector  of  Killear- 
nan)  sues  the  defender  (Inspector  of  Edinkillie)  for 
advances  made  to  a  lunatic  pauper,  who,  it  is  main- 
tained by  him,  had  at  the  date  of  her  chargeability  a 
settlement  in  the  parish  of  Edinkillie.   The  pauper 
wab  bom  on  6th  October  1880,  in  the  parish  of 
Edinkillie,  where  her  mother  was  then  paying  a 
visit  to  her  brother,  George  Wilson.    The  pauper's 
father  resided  in  Killeaman  at  the  date  of  her 
birth,  and  he  did  so  continuously  from  that  period 


until  his  death  in  1868.  During  the  earlier  yean  of 
the  pauper's  life  she  resided  with  her  mother,  who 
lived  apart  from  her  husband,  in  the  bouse  of 
George  Wilson  in  EdinkiUie.  George  Wilson 
married  in  1848,  and  then  the  pauper  and  her 
mother  returned  to  the  father's  house  at  Killear- 
nan,  and  she  continued  to  reside  there  till  1868, 
when  she  became  a  lunatic,  and  was  taken  awaj 
to  an  asylum.  She  has  since  then  been  in  several 
asylums,  all  of  which  were  out  of  the  pariah  of 
Killeaman. 

The  Lord  Ordinary  (Kutlooh)  found  that,  at  the 
time  of  her  father's  death,  the  pauper  had  a  settle- 
ment in  Killeaman,  derivatively  through  him,  and 
that  up  to  the  period  of  her  becoming  chargeable, 
and  being  relieved  by  Killeaman  (Ist  April  1860), 
she  had  not  lost  that  settlement.  He  therefore  as- 
soilzied the  defender.  His  Lordship  observed  in 
his  note : — 

'*  In  the  discussion  of  the  question  thus  raised, 
it  appears  to  the  Lord  Ordinary  that  the  primary 
point  for  consideration  is  what  was  the  pauper's 
settlement  during  the  lifetime  of  her  father;  in 
other  words,  whether  she  had  ever  acquired,  prior 
to  her  father's  death,  a  settlement  different  from 
his.  The  Lord  Ordinary  is  of  opinion  that  she 
cannot  be  held  to  have  done  so.  Originally,  be- 
yond all  doubt,  her  settlement  was  no  other  than 
the  settlement  by  parentage  derived  from  her 
father.  She  was  a  member  of  her  father's  family, 
living  with  him  and  supported  by  him.  She  can- 
not be  held  to  have  been  in  any  different  position 
from  that  of  children  generally  in  their  father's 
house,  as  to  whom  it  is  trite  law  that  their  father's 
settlement  is  theirs  by  derivation. 

"This  being  her  case  originally,  it  appears  to 
the  Lord  Ordinary  that  nothing  occurred  prior  to 
her  father's  death  to  alter  her  legal  position.  Two 
circumstances  have  been  relied  on,  as  one  or  other, 
or  both,  effectual  to  do  so ;  but  it  appears  to  the 
Lord  Ordinary  that  these  are  not  sufficient  for  the 
purpose. 

*'  The  one  of  these  is  the  majority  of  the  pauper, 
which  occurred  on  6th  October  1861.  But  the 
Lord  Ordinary  can  find  no  sufficient  authority  for 
holding  that  the  bare  occurrence  of  majority  has 
the  effect  of  forisfamiliating  a  daughter,  who  etmr- 
tinuet  to  etay  in  family  with  her  father  ^  and  to  be  nip- 
ported  by  him.  Majority  in  a  father's  house  is  not 
per  ee  forisfamiliation.  Yet  it  is  a  case  of  foris- 
familiation,  and  no  other,  which  the  pursuer  must 
on  this  point  make  out.  Unless  he  can  show  that 
Margaret  M*Dongall  became  forisfamiliated  by  the 
occurrence  of  majority  in  her  father's  house,  he  has 
on  this  point  no  case.  If  she  was  not  forisfami- 
liated by  her  arrival  at  twenty-one  years  of  age, 
her  position  continued,  exactly  as  before,  that  of  a 
child  in  a  father's  house,  and  her  father's  settle- 
ment remained  hers.  The  Lord  Ordinary  con- 
siders it  at  variance  with  all  principle  and  autho- 
rity to  hold  that  the  mere  occurrence  of  majority 
in  the  father's  house  is  forisfamiliation,  in  the  case 
of  a  daughter  of  the  house. 

"  The  Lord  Ordinary  therefore  holds  that  Mar- 
garet M'Dougall's  settlement  continued  that  of  her 
father  after  majority  as  before.  And  the  question 
next  arises,  whether  an  alteration  took  place  by 
her  removal  to  a  lunatic  asylum  in  September 
1868?  The  Lord  Ordinary  is  of  opinion  in  the 
negative.  Again  it  is  to  be  said,  thi&  the  removal 
of  a  child  to  a  lunatic  asylum  cannot  be  accounted 
forisfamiliation.  It  is  something  the  very  reverse 
of  what  is  generally  involved  in  the  idea  of  foria- 
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familiation,  which  is  removal  from  the  father's 
house  for  Uie  purpose  of  self-support  The  child 
in  the  present  case  still  continued  supported  by  the 
parent ;  required,  indeed,  the  support  much  more 
than  ever.  She  was  still  to  be  reckoned  amongst 
the  children  of  the  father,  dependent  upon  him. 
She  still  filled  the  place  of  a  proper  ohild,  with 
only  added  helplessness.  It  seems  to  the  Lord 
Ordinary  of  no  sort  of  consequence  in  this  question 
that  the  lunatic  asylum  was  out  of  the  parish.  If 
such  a  removal  imported  forisfamiliation,  the  re- 
sult would  equally  arise  were  the  asylum  in  the 
same  parish,  and  simply  across  the  road.  If,  on 
the  contrary,  such  a  removal  does  not  in  itself  im- 
port forisfamiliation,  the  result  will  not  arise  be- 
cause the  asylum  is  out  of  the  parish.  Many  cases 
may  be  figured  in  which  a  child  removes,  for  a 
time,  from  a  father's  house,  and  into  a  different 
parish,  and  yet  does  not  lose  the  legal  character  of 
a  child,  or  thereby  sustain  forisfamiliation,  as  the 
very  familiar  one  of  a  daughter  going  to  a  board- 
ing-school. It  was  never  supposed  that  a  young 
lady  was  forisfamiliated  by  going  to  a  London 
boarding-school ;  she  has  only  the  character  of  a 
child  more  deeply  impressed  by  the  well-known 
expensiveness  of  that  proceeding.  A  daughter 
would  not  be  held  forisfamiliated  because  sent  at 
her  father's  expense  to  the  baths  at  Buxton  or 
Harrogate,  even  though  her  absence  should  unfor- 
tunately be  protracted  for  years.  The  residence  in 
a  lunatic  asylum — ^from  which,  doubtless,  a  daily 
hope  pictured  a  speedy  return — appears  to  the  Lord 
Ordiimry  to  supply  a  case  a  fortwri,  for  the  non- 
occurrence of  forisfamiliation. 

"The  conclusion  at  which  the  Lord  Ordinary 
arrives  is,  that  when  Margaret  M'Dougall's  father 
died,  in  March  1858,  her  settlement  was  her  father's 
by  derivation — that  is  to  say,  was  in  the  parish  of 
Killeaman.  And  this,  it  must  be  remembered, 
was  a  residential  settlement,  for  such  is  every 
settlement  derived  firom  residence,  whether  the 
residence  be  that  of  the  party  or  his  parent.  The 
question  which  remains  is,  whether  this  settlement 
was  lost  anterior  to  Margaret  M*Dougall  becoming 
chargeable  as  a  pauper  in  1860  ?  This  question  is 
made  easy  to  answer  by  the  very  circumstance  that 
the  settlement  was  residential;  for  bein^  so,  it 
could  only  be  lost  in  the  way  in  which  residential 
settlements  can  be  lost.  The  Court  is  not  called 
on  to  decide  what  would  have  been  the  legal  re- 
sult had  the  father's  settlement  been  a  birth  settle- 
ment. Whatever  might  be  said  in  such  a  case, 
the  case  is  not  that  which  actually  occurs.  The 
case  is  strictly  that  of  a  residential  settlement,  and 
no  other.  In  law  the  case  is  the  same  as  if  Mar- 
garet M'Dougall  had  personally  resided  in  Kil- 
leaman  for  more  than  five  years  immediately  prior 
to  her  father's  death.  In  such  a  ease,  it  need 
scarcely  be  said,  the  subsequent  absence  of  two 
years  would  not  be  effectual  to  destroy  the  settle- 
ment. It  as  little  does  so  in  the  general  case,  in 
the  Lord  Ordinary's  estimation. 

**  The  fallacy  of  the  pursuer's  argument  consists 
in  reckoning  the  pauper's  absence  from  the  parish 
of  KiUeaman  back  from  1860  to  1868. '  But,  in 
true  legal  computation,  it  can  only  be  reckoned 
back  to  the  father's  death  in  1868.  When  the 
arithmetic  is  corrected,  the  true  legal  conclusion 
emerges,  and  becomes  manifest. 

"  Tlie  Lord  Ordinary  had  quoted  to  him  several 
decisions,  alleged  to  bear  on  the  question  at  issue. 
But  none  of  these  cases  ran  on  all-fours  with  the 
pneent.    The  Lord  Ordinary  therefore  felt  himself 


compelled  to  fall  back  on  legal  principles.  It  is 
difficult,  perhaps  impossible,  to  reconcile  all  the 
decisions  on  the  subject  of  settlement  of  paupers ; 
and  the  consolatory  observation  is  often  made,  that 
it  is  of  more  consequence  that  a  rule  is  fixed  than 
that  it  is  abstractly  right  The  Lord  Ordinary  has 
endeavoured  to  deduce  from  the  authorities  what 
on  the  whole  seems  the  right  rule  in  the  present 
case." 

The  pursuer  reclaimed. 

Fbabbb  and  Johmstonx  for  him. 

SoLxciTOB-GxvssAL  and  John  Mabshall  in  an- 
swer. 

The  Court  unanimously  adhered  to  the  interlo- 
cutor of  the  Lord  Ordinary,  holding  that  as  the 
pauper  was  a  member  of  her  father's  family,  not  foris- 
familiated in  1868,  her  settlement  then  was  his.  Dur- 
ing the  ensuing  five  years  till  his  death,  no  change 
took  place.  Though  she  was  absent,  owing  to  the 
state  of  her  mind,  she  still  belonged  to  the  family, 
as  an  infant  would,  and  was  acquiring  no  indepen- 
dent settlement;  nor  did  she  acquire  any  new  settle- 
ment after  her  father's  death,  as  the  statutory 
period  had  not  elapsed  between  that  event  and  the 
date  of  her  chargeability. 

Agent  for  Pursuer— John  Qalletly,  S.8.C. 

Agents  for  Defender — Mackenzie,  Innes,  and 
Logan,  W.S. 


Thursday y  June  6. 
FIRST  DIVISION. 

GORDON  V.  SCOTTISH  NORTH-EASTERN  RAIL- 
WAT  COMPANY  AND  MITCHELL. 
(AtUe,  vol.  iii,  p.  870.) 
Jury  Trial — Eapenses.     Circumstances  in  which 
modified  expenses  awarded. 

The  pursuer,  Gordon  Ettershank  Gordon,  of 
Mosstown,  was  injured  by  falling  among  some  large 
stones  lying  on  a  temporary  roadway  nuade  while 
the  defenders  were  constructing  the  Denl^um  Valley 
Line.  He  sued  the  Railway  Company  and  Adam 
Mitchell,  their  contractor,  for  damages.  Three 
issues  were  sent  to  the  jury.  The  let  was  founded 
on  the  joint  liability  of  the  defenders ;  the  2d  was 
founded  on  the  liability  of  the  Railway  Company 
alone ;  and  the  8d  on  the  liability  of  the  contractor 
alone.  The  jury  found  for  the  defenders  on  the 
first  issue  of  joint  liability ;  for  the  defenders  on  the 
second  issue  directed  against  the  Railway  Company ; 
and  for  the  pursuer  on  the  third  issue,  directed 
against  the  contractor,  with  £450  of  damages. 

H.  J.  MoKOBUFF  for  the  pursuer,  now  moved  for 
expenses  against  Mitchell. 

AsHEB  for  Mitchell  objected,  in  so  far  as  the  mo- 
'  tion  am>lied  to  expenses  caused  by  the  appearance 
of  the  Railway  Company. 

BxBNix  for  the  Railway  Company,  moved  for  ex- 
penses against  the  pursuer. 

H.  J.  MoBOBiBFF  for  the  pursuer,  objected,  (1)  be- 
cause the  Railway  Company  had  refused,  prior  to 
the  raising  of  the  action,  to  give  him  access  to  their 
contract  with  Mitchell,  and  to  the  other  writings 
which  had  passed  between  them  and  their  con- 
tractor ;  and  (2)  because,  if  they  had  any  claim  for 
expenses,  it  lay  against  Mitchell,  and  not  against 
the  pursuer,  since,  if  Mitchell  had  admitted  liability, 
as  ultimately  fixed  upon  him  by  the  verdict  of  the 
jury,  the  other  defender,  the  Railway  Company, 
would  not  have  been  called. 
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The  Ck)urt  found  (1 )  that  the  pursuer  was  entitled 
to  expenses  against  Mitchell,  leaving  it  to  be  seen, 
when  the  account  was  given  in,  what  amount, 
caused  by  the  appearance  of  the  Railway  Company, 
was  not  fairly  chargeable  against  Mitchell.  They 
held,  (2)  that  as  the  Railway  Ck)mpany  had  been 
assoilzied  by  the  jury  from  both  joint  and  several 
liability,  tiiey  would,  in  the  ordinary  case,  have 
been  entitled  to  their  expenses  against  the  pursuer; 
but  looking  to  the  whole  circumstances  as  stated  to 
the  Court,  the  proper  course  in  this  case  would  be, 
to  find  the  Railway  Company  entitled  to  their  ex- 
penses only  since  the  date  of  the  closing  of  the  record. 

Loan  Deas  differed,  and  thought  that  no  expenses 
should  be  given  to  the  Railway  Company. 

Agent  for  Pursuer— ^neas  Macbean,  W.S. 

Agent  for  Railway  Company — James  Webster, 

s  s  o 

'  Agents  for  Mitchell— Henry  &  Shiress,  S.8.C. 


Thursday  J  Jurie  6. 

LINDSAY  V,  BRrSON. 
Bankruptctf—IQ  and  20  Viet.,  e.  79,  U  90,  91— 
Trustee — JExamination — Documente,    Held  that 
a  triiatee  in  a  sequestration,  having  obtained, 
from  a  party  examined  as  to  the  bankrupt's 
affairs,  production  of  documents  relative  to  the 
same,  is  bound  to  re-deliver  the  documents 
after  the  lapse  of  a  reasonable  time  for  inspect- 
ing them. 
In  the  sequestration  of  James  Trowsdale  &  Son, 
contractors  at  Peebles  and  Innerleithen,  and  at 
Stockton-on-Tees,  Durham,  the  trustee,   Thomas 
Steven  Lindsay,  under  a  warrant  granted  by  the 
Sheriff  of  Edinburgh,  examined  various  parties  and 
recovered  documents  relative  to   the  bankrupts* 
affairs,  and  on  2l8t  January  1867  he  examined, 
inter  alioe,  William  Bryson,  C.E.,  Darlington,  En- 
gineer of  the  Forcott  Railway  Company,  who  pro- 
duced various  books  and  writings  having  reference 
to  the  line  of  the  Forcett  Railway  now  in  course  of 
construction.    Bryson,  on  14th  March  1867,  peti- 
tioned the  Sheriff  to  ordain  the  trustee  to  deliver 
back  the  books  and  documents,  reserving  right  to 
the  trustee  thereafter  to  call  for  copies,  or  excerpts, 
or  the  principals  when  required,  alleging  that  the 
want  of  the  books  and  documents  caused  great  in- 
convenience to  the  petitioner  and  the  railway  com- 
pany. 

The  Sheriff-substitute  (Hallard)  sustained  the 
prayer  of  the  petition,  and  ordained  instant  de- 
livery to  Bryson  of  the  books  and  documents 
"  which  were  produced  by  him  at  his  examination, 
and  voluntarily  delivered  by  him  to  the  said  trus* 
tee,  reserving  to  the  trustee  to  apply  for  delivery 
of  said  documents  and  others,  under  the  91st  sec- ' 
tion  of  the  Bankrupt  Statute." 

The  trustee  presented  a  note  of  appeal  to  the 
Lord  Ordinary  against  this  deliverance. 

The  Lord  Ordinary  (Kinlocb)  recalled  the  de- 
liverance, and  remitted  to  the  Sheriff  to  allow  the 
trustee  such  farther  opportunity  as  might  be 
reasonable  to  examine  the  documents  in  question, 
or  take  copies  of  the  same ;  and  after  such  oppor- 
tunity had  been  had,  to  ordain  the  documents  to 
be  delivered  to  the  petitioner,  Bryson,  reserving  all 
questions  as  to  the  right  of  property  in  the  docu- 
menis,  and  finding  neither  party  entitled  to  ex- 
penses. 
His  Lordship  added  this  note : — 


*'  The  Lord  Ordinary  cannot  adopt  the  extreme 
view  contended  for  by  either  party. 

*'  He  has  no  doubt  that  a  party  producing  docu- 
ments under  a  statutory  examination  in  bank- 
ruptcy is  entitled,  by  means  of  a  summary  aj^li- 
cation  in  the  picH^eas  of  sequestration,  to  have  the 
documents  ordered  to  be  returned  to  him  when  the 
purposes  of  the  statute  have  been  served. 

*'  On  the  other  hand,  he  is  of  opinion  that  the 
Sheriff,  when  he  conducts  the  examination,  and 
any  commissioner  who  holds  his  delegated  autho- 
rity, is  entitled,  in  the  course  of  the  examination, 
to  order  documents  to  be  produced,  and  that  thia* 
does  not  require  a  separate  application  and  warrant. 

**  But  be  conceives  that  such  production  is,  like 
the  examination  generally,  only  for  the  purpoee  of 
informing  the  mind  of  the  trustee,  and  that  so 
soon  as  this  object  is  served,  the  party  producing 
the  documents  is  entitled  to  have  them  returned. 

"  The  Lord  Ordinary  does'  not  think  that  the 
statutory  examination  can  be  converted  into  a  pro- 
ceeding for  determining  the  right  of  property  in 
the  documents.  It  is  a  different  form  of  process 
which  must  be  adopted  for  that  purpose. 

**The  Lord  Ordinary  finds  neither  party  en- 
titled to  expenses  in  the  appeal,  as  the  course 
which  he  has  taken  is  not  what  either  party  con- 
tended for." 

The  trustee  reclaimed,  and  asked  the  Court  "  to 
recal  the  interlocutor  submitted  t6  review ;  to  find 
that  the  reclaimer  is  entitled  to  retain  such  of  the 
documents  that  have,  been  produced  as  belong  to 
the  bankrupts ;  and  to  remit  to  the  Lord  Ordinary 
with  instructions  to  him  to  allow  an  inquiry  in  re- 
gard to  the  right  of  ownership  of  the  bs^ikrupts  in 
the  documents  in  question,  or  to  ordain  him  to  re- 
mit to  the  Sheriff  to  make  such  inquiry,  and  there- 
after to  ordain  the  Lord  Ordinary  to  find,  or  to 
remit  to  the  Sheriff  to  find,  that  the  reclaimer  is 
only  bound  to  deliver  up  such  of  the  documents  as 
are  not  the  property  of  the  bankrupts ;  or  to  do 
otherwise,"  Sui. 

A.  MoHCBixjpj'  for  reclaimer. 

Watson  for  respondent. 

The  Court  adhered. 

The  Loan  Pbbsipkkt  thought  the  Lord  Ordinary 
was  right  The  91st  section  of  the  Bankruptcy 
Act  applied  to  the  case,  but  the  90th  must  also  hd 
kept  in  view,  and  the  object  of  the  statutory  provi- 
sions as  to  examinations.  By  the  90th  section,  the 
Sheriff  "  might,  at  any  time,  on  the  application  of 
the  trustee,  order  an  examination  of  the  bank- 
rupt's wife  and  family,  clerks,  servants,  factors, 
law  agents,  and  others" — but  for  what  purpose? 
— •*  who  can  give  information  relative  to  his  estate.** 
Section  91  empowered  the  Sheriff  to  "  order  such 
persons  to  produce,  for  inspection,  any  books  of  ac- 
count, papers,  deeds,  ¥rritings,  or  other  documents 
in  their  custody  relative  to  the  bankrupt's  affaiiB, 
and  cause  the  same,  or  copies  of  the  same,  to  be 
delivered  to  the  trustee."  But  for  what  purpose? 
For  inspection.  It  would  be  monstrous  to  hold 
that  a  person  ordered  to  produce  his  business  books 
to  inform  the  mind  of  a  trustee  as  to  a  bankrupt's 
affairs  should  be  obliged  to  leave  them  in  his  pos- 
session, and  have  no  means  of  recovering  them  out 
of  his  hands.  If  the  law  were  otherwise,  then  that 
section  might  be  wrested  to  most  improper  pur- 
poses, and  made  an  instrument  of  oppression  in  the 
bands  of  a  trustee.  Bryson  was  examined,  appa- 
rently in  England,  under  commission,  and  there  he 
produced  thirty-seven  documents,  which  it  was  very 
apparent  were  properly  in  the  custody  of  an  officer 
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of  the  railway  company.  If  this  continued  custody 
contended  for  by  the  trustee  were  countenanced  by 
the  Court,  was  it  likely  that  in.  any  other  case  in 
future  such  a  production  of  documents  would  be 
made  ?  In  that  way  the  very  lobject  of  the  statute 
would  be  defeated,  and  trustees  prevented  from  ac- 
quizing  much  valuable  information.  A  party  giv- 
ing up  such  documents  in  that  way,  did  so  under 
the  implied  condition  that  he  would  get  them  back 
-without  action ;  and  though  the  documents  might 
remain  with  the  trustee  for  a  reasonable  time,  they 
must  be  restored  to  the  party  producing  tbem  as 
Boon  as  possible. 

The  other  judges  concurred. 

Agents  for  Reclaimer  —  Lindsay  k  Paterson, 
W.S. 

Agents  for  Respondent — Qraham  &  Johnston, 
W.S. 


Friday^  June  7. . 

second"division. 

DOUGLAS  V.   DOUGLAS'  TRUSTEES. 

Trust — ItUer€8t — Accumulation  of  Interest — Bona 
fidea.  Circumstances  in  which  held  tbat  trus- 
tees who  had  taken  an  erroneous  view  of  their 
duty,  but  had  acted  throughout  in  bonafide, 
were  bound  to  pay  to  the  beneficiary  the  net 
proceeds  of  the  estate,  afterwards  to  pay  in- 
terest at  4  per  cent.,  and  lastly,  interest  at  6 
per  cent  But  no  accumulation  of  interest 
allowed. 

These  were  conjoined  actions  of  multipleponding 
and  exoneration  at  the  instance  of  the  trustees  of 
the  late  J.  M.  Douglas  against  General  Thomas 
M.  Douglas,  and  of  declarator  at  the  instance  of 
General  Douglas  against  the  trustees. 

Major  Archibald  Douglas  Monteith  died  in  1842, 
leaving  a  trust-disposition,  in  which  he  named  his 
brother,  James  M.  Douglas,  his  sole  executor  and 
trustee. 

He  left  several  legacies,  and  directed  that  the  re- 
sidue of  his  fortune  should  be  vested  in  the  pur- 
chase of  lands  in  the  county  of  Lanark,  to  be  en- 
tailed on  his  brother  and  his  lawful  issue.  On  the 
death  of  Major  Monteith,  his  brother  James  Mon- 
teith DouglAS  made  up  a  title  to  the  personal 
estate  under  the  Major's  settlement,  and  he  made 
up  titles  to  his  real  estate  as  heir-at-law.  Shortly 
after  the  Major's  death,  and  in  pursuance  of  his 
purpose  of  purchasing  lands  to  be  entailed  under 
his  settlement,  James  Monteith  Douglas  bought 
the  estate  of  Stonebyres,  in  Lanarkshire,  for 
£25,600,  and  laid  out  £28,000  in  the  erection  of  a 
mansion-house  and  in  draining  the  estate. 

James  M.  Douglas  died  in  1860,  leaving  a  trust- 
disposition,  by  which  he  conveyed  his  whole  estates, 
heritable  and  moveable,  induing  the  estates  which 
belonged  to  Major  Monteith,  to  trustees. 

One  of  the  purposes  of  the  trust  was  to  employ 
the  residue  of  the  estate  in  the  purchase  of  lands 
in  Lanarkshire,  to  be  entailed  along  with  the  estate 
of  Stonebyres,  on  the  series  of  heirs  named  in  Ma- 
jor Monteith's  disposition.  On  his  death,  General 
Monteith  Douglas  was  the  institute  appointed 
under  his  trust-disposition.  Mr  Lindsay  was  ap- 
pointed judicial  factor  on  Major  Monteith's  estates. 

The  Court  decided  in  1869  that  the  trustees  of 
James  Monteith  Douglas  were  bound  to  make  a 
separation  between  the  two  trust-estates,  and  to  ad- 
minister them  separately  and  in  sudi  a  way  that 


the  amount  of  residue  of  the  Major's  estate  might 
be  ascertained  and  dealt  with  according  to  law,  as 
applicable  to  the  directions  of  entail  set  forth  in 
his  settlement.  General  Douglas  executed  an  in- 
strument of  disentail,  by  which  he  acquired  the 
whole  of  Major  Monteith's  estate  in  fee  simple. 

It  was  decided  in  1864  that  the  estate  of  Stone- 
byres had  not  been  purchased  by  James  M.  Doug- 
las in  conformity  with  itie  directions  of  Major 
Archibald  D.  Monteith,  but  that  it  was  purchased 
in  the  bona  fide  belief  that  he  was  entitled  to  alter 
the  directions  of  his  brother;  that  the  judicial  factor 
of  GJeneral  Douglas,  who,  by  disentail,  had  acquired 
right  to  the  whole  estate  of  Major  Monteith  in  fee 
simple,  was  entitled  to  demand  from  the  trustees  a 
conveyance  of  the  estate  of  Stonebyres,  but  only 
on  condition  that  he  paid  the  sums  expended  by 
James  M.  Douglas  in  improving  the  property ;  or 
that  the  judicial  factor,  in  the  event  of  his  not 
electing  to  take  the  property,  was  entitled  to  pay- 
ment of  the  price,  "  with  any  interest  that  may 
upon  a  just  account  be  held  to  accrue  thereon.'' 
The  sole  question  now  before  the  Court  had  refer- 
ence to  this  interest. 
TouNo  and  Shakd  for  trustees  of  J.  M.  Douglas. 
liORD  Advocate  and  Adam  in  answer. 
At  advising — 

LoBD  Benbolmb — The  reclaiming  note  which 
we  are  now  called  upon  to  deal  with  is  presented 
against  an  interlocutor  of  the  Lord  Ordinary,  by 
which  his  Lordship  repels  the  first  and  second  ob- 
jections for  the  trustees  of  J.  M.  Douglas,  as  con- 
tained in  number  987  of  process,  and  appoints  the 
case  to  be  enrolled  with  a  view  to  farther  procedure. 
The  substance  of  the  two  objections  to  the  report 
thus  repelled  is,  that  the  accountant  has  proposed 
an  accounting  as  between  the  objectors  and  Gene- 
ral Douglas,  in  reference  to  the  income  or  the  in- 
terest due  to  the  latter  from  the  period  of  James 
Monteith's  death  in  1860  dovm  to  the  present 
time,  on  the  footing  that  on  the  capital  of  Major 
Monteith's  estate  (which  has  been  ascertained  by 
the  accountant)  interest  should  be  allowed  with  or 
without  annued  accumulations.  The  accountant 
has  proposed  different  rates  of  interest,  and  under 
alternative  of  annual  accumulations  or  without 
them,  leaving  it  to  the  Court  to  determine  the  rate 
of  interest  and  the  alternative  as  to  accumulations. 
Whilst  the  objectors  object  in  toto  to  the  principle 
of  the  report,  and  suggest  various  alternatives,  some 
of  which  would  exclude  all  accounting  as  between 
the  parties  during  the  foresaid  period,  and  others 
point  in  various  ways  to  a  modification  of  the  re- 
port, both  as  to  the  principle  and  as  to  the  details, 
it  seems  unnecessary  to  specify  these  alternatives, 
since  the  interlocutor  now  under  review  repels  the 
objections  m  toto. 

The  interlocutor  itself  does  not  select  any  of  the 
alternative  rates  of  interest  proposed  by  that  ac- 
countant, nor  does  it  presently  determine  the  ques- 
tion of  accumulations.  But  the  note  of  the  Lord 
Ordinary  intimates  his  opinion  that  both  legal  in- 
terest and  accumulations  should  be  given. 

After  the  best  consideration  I  ccm  give  to  the 
case,  I  cannot  concur  in  this.  I  think  that  justice 
requires  that  the  whole  period  from  1860  down- 
wards should  not  be  dealt  with  on  the  same  foot- 
ing. It  is  to  be  observed  that  from  1860  till  the 
decision  of  the  Court,  pronounced  in  1869,  by 
which  it  was  determined  that  James  Monteith  had 
no  power  to  deal  with  his  brother  tiie  Major's 
estate,  as  substantially  merged  in  his  own.  There 
was  a  complete  uncertainty  whether  it  would  ever 


Digitized  by 


Google 


78 


The  Scotttah  Law  Beporter, 


[June 


be  necessary  to  separate  the  two  estates  or  to  con- 
sider the  General  as  entitled  to  the  character  of  a 
creditor  for  the  fall  amount  of  the  Major's  estate  as 
at  the  date  of  his  death.  Now  the  cause  of  that 
uncertainty  was  certain  expressions  in  the  Major's 
settlements  which  seemed,  in  one  yiew  of  them,  to 
give  his  brother  very  ample,  if  not  unlimited, 
powers  in  altering  or  modifying  the  Major's  settle- 
ments. There  seems  to  be  no  doubt  tiiat  James, 
during  his  whole  life,  was  under  the  b&na  fide  belief 
that  these  extensive  powers  were,  vested  in  himself. 
He  certainly  acted  upon  that  footing;  and  upon 
his  death  it  is  not  wonderful  that  his  trustees  con- 
sidered themselves  not  only  entitled  but  bound  to 
execute  his  trust  instructions  as  applicable  to  the 
whole  property,  of  which  their  constituents  died 
possessed,  and  as  constituting  one  undivided  trust. 

During  this  period  of  uncertainty,  therefore,  oc- 
casioned by  the  ambiguity  of  the  Major's  settlement, 
I  cannot  think  that  the  objectors  are  bound  to  ac- 
count to  his  successor  upon  the  footing  of  his  being 
the  ascertained  creditor  of  James,  and  not  rather 
as  the  beneficiary  under  both  trusts.  On  the  con- 
trary, I  think  that  justice  will  be  done  between  the 
parties  by  holding  that,  until  that  ambiguity  was 
put  an  end  to  by  the  final  decision  of  the  Court, 
the  General  is  not  entitled  to  demand  more  than 
that  there  shall  be  paid  over  to  him,  in  his  double 
character,  the  whole  net  process  of  the  joint  estate 
under  the  management  of  the  objectors,  in  so  far 
as  these  have  not  already  been  accounted  for  to 
him.  But  by  the  decision  of  the  Court  in  1859, 
the  true  character  of  the  General  was  clearly  ascer- 
tained to  be  that  of  a  creditor ;  and  it  appears  to 
me  that  from  that  date  he  is  entitled  to  demand 
interest  upon  the  capital.  I  must  observe,  how- 
ever, that  the  very  ground  upon  which  he  is  en- 
titled to  demand  in  trust,  as  purely  the  creditor 
upon  his  brother's  estate,  excludes  him,  in  my 
opinion,  from  claiming  accumulations,  or,  in  other 
words,  compound  interest  upon  his  debt.  The 
ordinary  rule  of  our  law  is  against  compound  in- 
terest, and  the  General's  resulting  character  of 
creditor,  in  consequence  of  the  judgment  of  the 
Court  in  1869,  does  not  entitie  him  to  so  unusual 
a  benefit  as  that  which  compound  interest  would 
confer  upon  it. 

But  it  is  necessary  to  attend  to  another  and  sub- 
sequent- date  in  the  history  of  this  litigation.  It 
was  ascertained  that  the  estate  of  Stonebyres  had 
been  purchased  by  James  as  the  property  to  be  en- 
tailed, that  the  purchase  was  made  with  money 
(amounting  to  £25,600)  which  clearly  formed  part 
of  the  Major's  estate.  Upon  this  property  James 
had  afterwards  expended  an  additional  sum  of  his 
own  money,  exceeding  the  original  purchase  money 
in  the  way  of  improvements.  Now  the  (General 
claimed  right  to  Stonebyres,  with  these  improve- 
ments, as  belonging  to  him,  at  the  value  of  the 
original  purchase  money ;  and  after  some  litigation 
it  was  determined  that  he  had  an  option  to  take  or 
reject  the  estate,  but  that  if  he  took  it  hejnust 
give  credit  to  James'  estate  for  the  money  laid  out 
in  improvement,  as  well  as  the  purchase  money. 
The  judgment  of  the  Court,  dated  80th  March 
1864,  contained  the  following  passage: — "Find 
that  in  the  event  of  the  said  factor  and  the  said 
General  Monteith  Douglas  electing  not  to  take  a 
conveyance  of  the  estate  of  Stonebyers,  under  the 
conditions  foresaid,  they  will  then  be  entitied,  in 
accounting,  to  receive  payment  or  credit  of,  or 
credit  for,  the  said  sum  of  £25,600,  paid  out  of  the 
funds  of  the  said  Archibald  Douglas  Monteith,  as 


the  price  of  the  said  estate,  with  any  tiUereti  that 
may  upon  a  just  accounting  be  held  to  accrue  thereon, 
after  making  allowance  for  the  liferent  use  and 
enjoyment  by  the  said  James  M.  Douglas  of  the 
said  sum  as  part  of  the  residue  of  the  estate  of  the 
said  A.  D.  Monteith."  General  M onteith  having,  by 
minute,  declared  his  option  to  reject  Stonebyres  on 
the  terms  by  which  his  option  was  fettered,  "  the 
Court  of  this  date  (20th  July  1864)  having  re- 
sumed consideration  of  the  cause  with  the  minute 
for  the  judicial  factor  and  General  M.  Douglas, 
number  2099  of  process,  remit  to  the  Lord  Ordi- 
nary to  give  effect  in  the  accounting  to  the  inter- 
locutor of  80th  March  1864,  and  the  said  minute.*' 

In  reviewing  the  interlocutor  of  the  Lord  Ordi- 
nary reclaimed  against,  the  Court  must  now  give 
effect  to  that  part  of  the  interlocutor  of  30th  March 
1864  which  finds  that  General  Monteith  is  to  have 
credit  for  the  purchase  money,  •*  with  any  interest 
that  may  on  a  just  accountfng  be  held  to  accrae 
thereon."  Now  on  this  part  of  the  case  the  con- 
sideration of  the  rate  of  interest  on  the  sum  in 
question  has  been  interrupted  by  a  convention  on 
the  part  of  James'  trustees,  that  no  interest  should 
be  allowed  on  this  sum ;  nay,  that  no  interest 
should  be  allowed  on  a  part  of  his  capital  equal  t6 
the  total  amount  laid  out  by  James,  both  in 
purchasing  and  improving  Stonebyres.  This  pre- 
tention could  not  be  founded  upon  the  footing  that 
James  was  justified  in  purchasing  this  compara- 
tively unproductive  property,  or  in  so  lavishly  im- 
proving it,  since  it  had  been  expressly  found  by 
the  Court,  in  their  interlocutor  of  86th  March  1864, 
that  "  the  said  purehase  was  not  authorised  by  nor 
in  conformity  with  the  directions  contained  in  the 
will  of  Archibald  D.  Monteith."  But  it  was  con- 
tended  that  had  it  not  been  for  the  General's  claim 
to  a  conveyance  of  Stonebyres,  the  trustees  might 
have  sold  the  estate  in  1859,  and  might  have  got  a 
price  equal  to  the  whole  sum  laid  out  upon  it.  It 
was  therefore  argued  that  the  General  should  fore- 
go interest  upon  a  part  of  his  capital  equal  to  this 
whole  sum,  and  in  lieu  of  such  interest,  be  con- 
tented with  the  net  revenue  of  the  estate. 

This  contention  was  ably  supported,  and  had 
considerable  plausibility,  but  after  anxious  consi- 
deration I  have  not  been  able  to  adopt  it. 

I  think,  in  the  first  place,  it  is  very  far  from  dear 
that  had  the  General's  claim  for  Stonebyres  been 
propounded  in  1869  and  maintained  till  1864,  the 
tnistees  either  would  or  could,  consistentiy  with 
their  duty  to  the  beneficiaries  under  James'  trust 
'  have  parted  with  Stonebyres,  a  property  which  was 
purchased  by  their  constituent,  and  which  they 
were  directed  by  him  to  entail.  They  seem  not 
entitied  to  sell  that  estate  unless  under  an  emer- 
gency in  the  affairs  of  the  trust,  which  could  not 
have  been  certainly  known  to  have  occurred  in 
1859.  And  this  doubt  in  my  mind  is  very  much 
strengthened  by  the  conduct  of  the  trustees  since 
the  General's  pretentions  have  been  finally  dis- 
posed of;  for  since  1864  down  to  the  present  time, 
no  sale  of  Stonebyres  has  taken  place,  nor  so  ^  as 
appeara  has  been  attempted  or  resolved  upon.  But 
in  the  second  place,  I  think  it  not  to  be  assumed 
as  certain  or  even  likely,  that  had  the  estate  been 
sold  in  1859,  it  would  have  fetehed  the  large  price 
at  which  it  is  contended  the  General  must  be  bound 
to  estimate  it. 

In  these  circumstances,  the  remedy  contended 
for  by  the  trustees  is  one  which  I  cannot  concur  in. 
At  the  same  time,  I  think  that  the  Gtoneral's  pre- 
tention as  iff  Stonebyres  must  have  had  the  effect 
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of  delaying  for  five  years  the  final  extrication  of 
the  two  estates,  a  delay  which  manifestly  must 
have  in  some  measure  embarrassed  the  management 
of  the  tnistees  in  the  administration  of  the  trust- 
estate,  and  I  think  that  the  judgment  of  the  Court 
I  have  already  quoted,  points  at  a  modification, 
greater  or  less,  of  the  rate  of  interest  upon  the  sum 
of  £26,600. 

Now,  instead  of  a  great  modification  of  the  in- 
terest of  this  sum,  I  think  a  simpler  course  would 
be  to  adopt  a  lesser  modification  upon  the  interest 
of  the  whole  capital,  and  I  would  propose  that  on 
his  whole  capital  the  General  should  be  entitled 
only  to  interest  at  4  per  cent,  from  1869  to  1864. 

Aftej  1864  I  see  no  reason  to  allow  him  less  than 
the  legal  interest,  at  6  per  cent. 

I  have  only  further  to  observe,  that  from  1869 
downwards,  the  General  must  give  credit  for  lus 
possession  of  the  mansion-house  and  house  farm 
of  Stonebyree  of  a  fair  sum  as  rent,  to  be  fixed  by 
arbitration. 

Loud  Cowah  and  Lobd  Nbayes  concurred  with 
LoBO  BEirnoLMB. 

Lobd  Justigb-Clbbk — ^I  concur  generally  in 
the  opinion  which  has  been  given  by  Lord  Ben- 
holme,  that  the  trustees  of  James  Douglas  are 
liable  only  for  the  actual  proceeds  of  the  estate  as 
invested  by  James  Douglas  down  to  1869,  the  period 
at  which  it  was  fixed  by  the  Court  that  the  estates 
were  subject  to  be  divided ;  but  I  differ  in  regard 
to  the  period  between  1869  and  1864,  %nd  I  think 
that  the  same  rule  should  be  applied  to  that  period 
as  to  the  preceding,  and  that  the  same  principle 
of  accounting  should  regulate  it.  The  whole  estate 
was  vested  in  the  trustees  by  James  M.  Douglas, 
who  acted  in  optima  fide;  and  his  trustees  were  bound 
to  vindicate  the  position  he  had  taken  up.  They 
oould  not.  while  &e  question  was  being  determined, 
at  their  own  hand  alter  the  investment ;  moreover, 
from  the  time  of  serious  challenge,  they,  by 
bringing  the  multiplepoinding  into  Court,  placed 
the  administration  of  the  estate  under  control  of 
the  Court.  They  did  not  act  as  proprietors  of  the 
estate,  and  they  would  have  acted  rashly  if  they 
had  done  so.  The  Court  decided  in  1869  that 
the  estate  of  Archibald  Monteith  was  to  be  separate 
6am  James'  estate ;  but  it  was  not  till  1864  that 
General  Douglas  elected  not  to  take  the  estate  of 
Stonebyies.  The  General  during  all  this  time 
claimed  to  retain  .possession,  and  to  pay  no  more 
than  the  estate  originally  cost,  rejecting  altogether 
the  sums  expended  by  James.  It  appears  to  me 
that  this  claim  was  made  in  such  circumstances  as 
to  paralyse  the  trustees.  It  remained  uncertain 
whether  he  would  take  the  money  or  the  estate, 
and  I  am  unable  to  see  how  the  claim  for  interest 
during  this  i>eriod  can  be  maintained.  I  feel  the 
effect  of  the  former  judgment  as  somewhat  different 
from  my  views ;  but  the  interlocutor  of  the  Court 
does  not  exclude  the  opinion  I  now  give. 

Agent  for  Trustees  of  J.  M.  Douglas — Melville 
&  Lindsay,  W.S. 

Agent  for  Judicial  Factor  on  Major  Monteith's 
estate — ^Alexander  Howe,  W.S. 

Agents  for  James  Douglas — ^Dundas  &  Wilson, 
0.8. 


Friday^  June  7. 


HI7NTEB  V.   COCHRANE. 
Cbmiiionty — Decree — Poeeeeeion — Negative  Preterip- 
tion — Nanuee — Proof — Onus.      A  decree  of 


the  Court  of  Session  in  1764  being  construed 
to  find  that  certain  specified  lands  were  held, 
by  two  proprietors  as  a  commonty,  (1)  Held 
that  the  successor  of  one  could  not  constitute, 
as  against  the  successor  of  the  other,  an  ab- 
solute right  of  property,  unless  he  could  esta- 
blish not  only  disuse  by  the  latter  during  the 
prescriptive  period,  but  his  own  exclusive  pos- 
session by  acts  inferring  an  absolute  right  of 
property.     (2)  Held  that  the  proof  established 
no  cessation  of  possession  by  one  party,  and 
no  exclusive  possession  by  the  other.    (8)  Held 
that,  standing  the  decree,  the  onue  lay  upon 
the  party  challenging  or  asserting  a  possession 
inconsistent  with  it. 
This  is  an  action  brought  by  Mr  Hunter  of 
Easter  Colzium  against  Mr  Cochrane  of  Harbum, 
for  division  of  the  lands  of  Broadbents,  in  the  parish 
of  Mid-Calder  and  sheriffdom  of  Edinburgh,  which 
the  pursuer  alleges  to  be  a  commonty  belonging  to 
him  and  the  defender.    The  pursuer  alleges  that 
he  has  possessed  the  lands  as  a  commonty  upon 
titles  conferring  upon  him  an  express  right ;  wluch 
titles,  and  the  possession  which   had  been  had 
upon  them,  had  been  interpreted  by  a  decree  of 
the  Court  of  Session  in  a  question  between  his 
and  the  defender's  predecessor  in  the  year  1764, 
which  established  a  right  of  common  property  in 
these  common  predecessors  in  the  lands  in  question. 
He  also  alleges  that  he  and  his  predecessors  and 
authors  have,  since  the  date  of  the  said  decree, 
possessed  the  said  lands  by  exercising  rights  of 
commonty  upon  them,  and  especially  by  the  pas- 
turing of  sheep.    When  the  case  came  into  Court, 
the  defender  objected  to  the  title  of  the  pursuer  to 
insist  upon  a  division  of  the  commonty,  maintain- 
ing that  his  titles  and  the  decree  foresaid  gave  him 
no  higher  right  than  one  of  servitude ;  and  fur- 
ther, that,  even  if  the  pursuer  had  once  had  a  right 
of  common  property  in  the  lands,  he  had  lost  it  by 
not  exercising  it  for  forty  years,  and  that  he  (the 
defender)  had  had  for  the  same  pefriod  a  continu- 
ous, adverse,  and  exclusive  possession,  which  had 
destroyed  any  rights  the  pursuer  ever  had.    He 
claimed  the  lands  of  Broadbents  as  l^is  exclusive 
property,  though  he  did  not  dispute  that  the  pur- 
suer might  have  servitude  of  pasturage  over  them. 
The  defender  had  no  title  convepng  the  lands  of 
Broadbents  to  him  expressly,  but  he  claimed  them 
under  a  clause  of  parts  and  pertinents  of  the  lands 
of  Crosswood  Bum,  which  form  part  of  the  estate 
of  Harbum,  of  which  he  is  proprietor. 

The  Lord  Ordinary  (Jbbviswoode),  before  whom 
the  action  depended,  allowed  parties  a  proof  of 
their  averments,  and  appointed  the  pursuer  to  lead 
in  the  proof,  although  the  pursuer  contended  that 
the  onut  lay  upon  the  defender,  who  sought  to  dis- 
possess him  from  the  lands  by  establishing  a  pos- 
session of  them  adverse  to  and  destructive  of  his 
express  titles.  A  lengthened  proof  was  led  as  to 
the  use  of  the  commonty  since  the  date  of  the  de- 
cree of  1764,  and  especially  during  this  century. 
Thereafter  the  Lord  Ordinary  found  (1)  that  the 
pursuer  had  failed  to  prove  that  since  the  date  of 
the  decree,  or  for  forty  years  prior  to  the  date  of 
the  present  action,  he  had  possessed  the  lands ;  and 
(2)  that  the  defender  had  possessed  for  forty  years 
and  upwards,  "  by  pasturing  sheep  and  cattle,  by 
killing  game  thereon,  and  by  excluding  the  pur- 
suer, his  predecessors,  and  authors,"  from  using 
the  lands  for  such  purposes.  His  Lordship  there- 
foie  assoilzied  the  defender,  with  expenses,  saying, 
inter  alia,  in  a  note,  that  he  was  of  opinion  that 
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"  the  great  weight  of  the  real  evidence  of  the  use 
of  the  Buhjects  is  with  the  defender." 

Against  this  interlocutor  the  pursuer  reclaimed. 
Maokbmzib  and  Maclban  for  him  arg^ued.  The 
decree  of  1764  fixed  the  rights  of  parties  as  com- 
mon proprietors  of  f he  Broadbents ;  that,  to  over- 
come an  express  rights  continuous  adverse  and  ex- 
clusive possession  was  required ;  that  the  pursuer^s 
use  of  the  subject  only  required  to  be  such  as  to 
show  that  he  did  not  abandon  his  right,  but 
asserted  and  used  it ;  that  the  proof  showed  that, 
since  the  date  of  the  decree,  he  had  exercised  the 
right  of  pasturage  over  it  in  a  way  sufficient  to 
preserve  his  rights  of  property. 

FsASEB  and  Duncan,  for  the  defender,  main- 
tained that  the  decree  of  1764  only  gave  the  pur- 
suer's predecessor  a  right  of  servitude ;  that,  even 
if  it  established  a  right  of  property  in  him,  that  had 
been  lost  non  tUendo,  and  by  the  exclusive  use  of 
the  subject  disclosed  by  the  proof,  to  have  been  had 
by  him  and  his  predecessors  in  Crosswood  Bum. 
At  advising — 

LoBD  JusTioB-GuEBK — ^Tho  qucstiou  raised  in 
this  case  involves  the  application  of  some  im- 
portant principles  of  law.  The  pursuer  is  the  pro- 
prietor of  the  estate  of  Easter  Colzium,  and  his 
titles  contain  per  expreuum  a  conveyance  to  a  sub- 
ject described  as  the  commonly  of  Broadbents.  He 
institutes  the  present  action  in  order  to  have  the 
subject  divided  under  the  provisions  of  the  Act  for 
division  of  oommonty.  The  defender  is  proprietor 
of  the  lands  of  Crosswood  Bum,  of  which  he  affirms 
the  lands  of  Broadbents  to  be  a  portion.  His  title 
does  not  bear  any  special  reference  to  these  lands, 
The  lands  of  Broadbents,  on  his  view,  are  proper 
parts  and  pertinents  of  Crosswood  Bum,  not  com- 
mon to  him  and  to  the  proprietor  of  Easter  Colzium, 
but  exclusively  his  own.  He  objects  to  the  action 
as  one  based  upon  an  assumption  of  mutual  right, 
whereas,  on  his  view,  the  right  of  property  is  ab- 
solute in  him.  Such  a  defence,  if  established,  is 
necessarily  fatal  to  the  action. 

It  appears  that  a  question  arose  as  to  the  rights 
of  the  parties,  then  in  right  of  the  subjects  held  by 
the  parties  respectively,  as  to  this  same  piece  of 
ground  in  the  year  1764;  and  we  are  referred  by 
the  pursuer  to  the  decision  of  this  Court  as  dually 
fixing  the  rights  of  .parties.  He  affirms  that,  upon 
a  sound  constmction  of  the  decision,  it  decided  that 
Broadbents  was  held  in  property  by  the  proprietors 
of  Crosswood  Bum  and  Easter  Colzium  in  common, 
and  he  appeals  to  it  as  having,  between  parties 
then  in  the  fall  right  of  the  same  properties,  d&- 
finitively  settled  the  question. 

The  defender  contests  the  proposition  that  the 
decree  does  in  efifect  decide  the  question,  of  joint 
property.  It  was  argued  by  the  defender's  counsel 
that  the  decree,  in  effect,  decided  only  that  the 
proprietor  of  Easter  Colzium  had  a  servitude  right, 
and  that  the  right  of  the  then  proprietor  of  Cross- 
wood  Butn  was  absolute. 

I  am  unable  to  concur  in  this  construction  of  the 
decree.  It  seems  to  me  to  be  inconsistent  with  the 
words  used,  and  with  the  whole  tenor  of  the  action 
as  disclosed  in  the  decree  itself.  There  is  no  find- 
ing of  the  right  of  property  being  in  one  subject  to 
the  burden  of  a  servitude  right  in  the  other.  The 
contention  was  exclusive  property  on  the  one  hand, 
as  opposed  to  alleged  common  property  on  the 
other.  The  proof  and  the  pleadings  all  tend  to  the 
same  result. 

I  reject,  therefore,  as  inadmissible  the  defendei's 
proposition,  that  the  question  of  common  property 


was  not  decided.  The  result  is,  that  by  a  final 
judgment  of  this  Court,  proceeding  upon  a  oongi- 
deration  of  the  parties'  titles  and  the  then  state  of 
possession,  the  predecessor  of  the  pursuer  was  foond 
entitled  to  the  property  of  this  land  in  conunon 
with  the  proprietor  of  Crosswood  Burn. 

This  decree,  however,  is  not  necessarily  conda- 
sive  of  the  question  now  raised.  It  is  possible  that 
a  condition  of  matters  may  have  supervened,  alter- 
ing the  rights  so  declared.  But  this  imposes  upon 
the  party  who  seeks  to  deny  effect  to  it  a  very  seri- 
ous omu.  As  it  appears  to  me,  the  decree  must 
have  effect  given  to  it,  and  we  must  deal  with  the 
parties  a£  vested  in  the  rights  therein  declared,  un- 
less two  separate  things  concur.  One  is  the  loss  of 
the  benefit  of  the  decree  by  the  party  in  whose 
favour  it  was  pronounced,  by  virtue  of  the  negatiye 
prescription ;  and  the  other  is  the  acquisition  of 
the  exclusive,  as  opposed  to  the  common,  right  of 
property  by  possession  under  his  titles  of  the  sub- 
ject for  the  prescriptive  period  as  sole  proprietor. 
These  conditions  must  concur.  It  would  not  be 
sufficient  for  the  case  of  the  defender  that  there 
was  a  simple  failure  to  exercise  right  of  property 
for  forty  years  on  the  part  of  the  pursuer ;  it  is 
necessary  to  show,  in  addition,  such  a  possession  as 
to  broaden  his  own  title,  and  this  can  be  accom- 
plished only  by  proof  of  exclusive  and  absolute  pos- 
session for  a  period  of  forty  years  subsequent  to  the 
decree  by  which  it  is  found  that  he  is  only  a  pro- 
prietor in  common.  Such  a  condition  of  the  fact 
occurred  in  the  case  of  the  Earl  of  Wemytt  and  the 
Magiitrates  of  Perth  touching  the  island  of  Sleepless. 
The  right,  as  ascertained  by  an  ancient  decree, 
found  that  the  island  was  the  property  of  the 
town,  subject  to  a  partial  servitude  of  pestnrage. 
When  the  question  occurred  again,  after  tiie 
lapse  of  a  long  period,  the  Court  sustained  the 
relevancy  of  a  defence  that  the  town  had  not  exer- 
cised any  act  of  possession  under  their  decree  for  a 
period  of  forty  years ;  while  Lord  Wemyas,  under 
his  title  of  parts  and  pertinents,  had  exercised  such 
acts  of  possession,  of  a  character  so  absolute  to  his 
neighbourmg  barony,  and  exclusive  of  right  in  the 
town,  as  to  be  inconsistent  with  the  right  of  the 
town  to  the  property  so  possessed. 

The  question  is.  Has  the  defender,  on  whom  that 
onua  emphatically  lies,  shown  the  loss  of  right  by 
the  negative  prescription  on  the  paxt  of  his  adYer- 
sary,  and  a  possession  so  exclusive  and  so  clear  and 
indisputable,  so  as  to  alter  the  condition  of  his 
right  as  fixed  by  a  solemn  judgment  of  the  Court? 
The  question  does  not,  I  confess,  appear  to  me 
to  admit  of  being  solved  by  considering  the  eri- 
dence  in  the  case  under  the  aspect  under  which 
the  Lord  Ordinary  has  regarded  it,  if  we  may  judge 
from  his  note. 

His  view  of  the  evidence  may  be  correct;  but 
it  does  not  seem  to  me  that,  assuming  its  cor- 
rectness, it  justifies  the  legal  result  to  which 
his  Lordship  has  come.  If  the  question  had  been 
an  open  one,  and  unaffected  bv  the  previous  decree 
of  the  Court,  the  view  of  the  Lord  Ordinary  is  pro- 
bably just.  There  ore  acts  in  the  proof  of  the  kind 
of  possession  had  by  the  defender  which  are  more 
pregnant  as  inferring  a  right  of  property  than  the 
acts  of  possession  on  the  part  of  the  pursuer  during 
a  period  of  forty  years.  The  construction  of  a  fold 
upon  the  land,  the  burning  of  heather,  the  actual 
herding  on  the  ground,  the  acts,  particularly  during 
the  period  of  the  tenancy  oi  a  person  named  Noble, 
which  go  to  show  the  driving  off  of  sheep  from  the 
commonty,  point  to  the  assertion  of  right,  and  a 
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Btate  of  possession  indicativo  rather  of  absolute 
than  oommon  property.  In  a  competition  where 
the  matter  had  not  been  determined  judicially  be- 
fore, these  facts  would  haye  been  material;  but 
when  it  is  not  proved,  as  I  think  it  is  not,  that  for 
any  period  of  forty  years  together  there  was  a  ces- 
sation of  actual  pasturage  of  the  Golzium  sheep ; 
when  we  find,  on  the  contrary,  by  evidence  which 
it  is  impossible  to  gainsay,  that  the  shepherds  of 
Goliium  did  constantly,  except  perhaps  during 
Noble*s  time,  view  the  Broadbents  as  a  part  of  their 
farm,  and  follow  a  course  of  pasturing  apparently 
in  practice  at  the  date  of  the  decree,  by  collecting 
their  flocks  from  below,  so  that  they  might  range 
over  that  very  ground.  Can  I  hold  that  there  was 
no  right  exercise  in  virtue  of  the  decree  by  the  pro- 
prietors of  Colzium.  The  period  during  which  ex- 
clusive possession  is  affirmed  to  have  taken  place 
commences  about  1814.  If  the  facts  stated  by  the 
defender  and  by  a  number  of  the  Golzium  shep- 
herds are  true,  there  was  not  only  no  cessation  of 
possession,  but  a  constant  assertion  of  it.  Take 
the  period  about  1889,  when  Mr  Hunter  first  became 
connected  with  the  property,  can  we  reconcile  them 
with  the  assertion  that  the  decree  was  given  up? 
I  do  not  find  that  any  admission  by  any  writing,  by 
any  act,  brought  dearly  before  the  proprietors  and 
inferring  the  non  existence  of  their  right.  The  acts 
of  alleged  removal  of  the  Golzium  sheep  never  seem 
to  have  been  brought  under  the  notice  of  any  pro- 
prietor of  the  land,  except  Mr  Laing,  who  is  very 
far  from  admitting  that  the  act  was  lawful.  I  doubt 
if  it  is  proved  that  they  were  done  even  in  the 
knowledge  of  the  Colzium  shepherds,  and  they  may 
be  to  a  certain  extent  explained  by  the  necessary 
separation  of  the  sheep.  As  to  shooting  over  the 
ground,  I  think  the  evidence  of  the  pursuer's  sons, 
fortified  by  Mr  Pott's,  is  nearly  as  good  as  the  de- 
fender's. On  the  whole,  I  come  to  the  conclusion  that 
for  no  one  period  of  forty  years  has  it  been  shown 
that  the  possession  has  been  exclusively  with  the 
defender,  and  that  for  no  period  of  forty  years  has 
the  pursuer  failed  to  exercise  a  right  of  pasturing 
the  oommon  under  his  decree. 

His  Lordship  then  shortly  noticed  the  defender's 
argument — ^that  the  pursuer's  was  a  mere  right  of 
servitude,  assuming  him  to  have  one ;  and  said,  he 
could  not  agree  to  the  proposition  that,  pasturage 
being  a  right  consistent  with  mere  servitude,  the 
proprietor's  right  would  he  lost  and  reduced  to  a 
mere  servitude  right  if  it  were  proved  that  no  act 
inferring  property  was  proved  to  hove  been  done  by 
the  pursuer. 

The  other  judges  concurred. 

Their  Lordships  therefore  recalled  the  Lord 
Ordinary's  interlocutor ;  found  the  defender  liable 
in  expenses  since  the  date  cX  his  lodging  defences ; 
and  remitted  to  the  Lord  Ordinary  to  proceed  with 
the  cause. 

Agent  for  Pursuer— W.  Traquair.  W.8. 

Agents  for  Defender — Jardine,  Stodart,  &  Frasers, 
W.S. 


Saiwrday,  Ju/ne  8. 
FIBST  DIVISION. 

MORISOK  AND  MILNE  V.   BABTOLOMKO 

AKD  MASSA. 

(AnU,  vol.  iii,  pp.  94,  866.) 

B^p»ation —  VerdieC — Inturance —  Skip — A  ssiffna- 

Hon.    Pursuers  of  action  of  damages  for  injury 


to  ship  by  collision  obtained  verdict  and  moved 
that  it  be  applied.  They  produced  assignation 
in  their  favour,  by  insurers,  of  claim  against 
injurers  of  ship ;  objection  by  defenders,  that 
pursuers  had  already  recovered  compensation 
from  insurers,  repelled,  and  verdict  applied. 

The  pursuers,  owners  of  the  schooner  "  Scotia  " 
of  Aberdeen,  sued  the  defenders,  the  owner  and 
master  of  the  barque  *•  Ghilino  "  of  Genoa,  for 
dam&ges  on  account  of  injury  done  to  the  "  Scotia  " 
through  the  barque  of  the  defenders  having  come 
into  collision  with  it.  The  defenders  brought  a 
counter  action  against  the  owners  of  the  "  Scotia," 
on  account  of  injury  done  to  their  barque 
** Ghilino"  by  the  said  collision.  The  actions 
went  to  trial  in  April  last. 

In  the  course  of  leading  the  evidence  the  defend- 
ers, owners  of  the  "  Ghilino,"  proposed  to  put  in  a 
policy  of  insurance  on  the  *'  Scotia  "  for  £860,  and 
a  receipt  by  the  owners  of  the  "  Scotia "  for  the 
sum  in  the  policy,  in  abatement  of  damages.  The 
pursuers  objected.  It  was  agreed,  after  discussion, 
that  the  evidence  should  be  received:  that  the 
jury,  in  assessing  the  damages,  should  leave  out  of 
view  the  sum  already  received  by  the  owners  of 
the  "  Scotia  "  from  the  underwriters,  on  account 
of  the  collision,  and  that  there  should  be  Indorsed 
on  the  verdict  a  special  finding  by  the  jury  that 
the  sum  in  the  policy  had  been  received  by  the 
owners  of  the  *♦  Scotia." 

In  both  cases  the  jury  found  for  the  owners  of 
the  "  Scotia,"  finding  them,  in  the  action  in  which 
they  were  pursuers,  entitled  to  £566  damages. 
The  special  finding  was  indorsed  on  the  verdict. 

J.  M'Laben  (with  him  Youno)  for  the  pursuers, 
now  moved  the  Court  to  apply  the  verdict,  and  pro- 
duced an  assignation  in  their  favour  by  the  under- 
writers of  their  claim  for  damages  against  the 
wrongdoers. 

AsHBB  MXti  him  Giffobd),  for  the  defenders, 
opposed.  He  contended  that  the  owners  of  the 
"  Scotia,"  having  already,  admittedly,  received 
£850  from  the  underwriters  on  account  of  the  col- 
lision, could  not  recover  the  fuU  damage  found  by 
the  jury,  but  only  the  difference  between  what  they 
had  already  received  and  the  sum  in  the  verdict. 
In  point  of  fact,  all  that  the  jury  had  found,  as  the 
loss  and  damage  due  to  the  pursuers,  was  the  dif- 
ference between  the  whole  sum  of  damage  and  the 
sum  received  from  the  underwriters.  The  effect  of 
payment  by  insurers  to  the  parties  insured,  for  in- 
jury suffered,  was  to  put  them  in  the  place  of  the 
insured,  with  full  right  to  recover  any  compensa- 
tion that  might  be  recoverable  from  the  party  do- 
ing the  wrong — Stewart  v.  Orunoek  Marine  Insur- 
anee  Cofopany,  18th  Jan.  1846,  8  D.,  828  ;  Addison 
on  Gontiacts,  845.  Therefore,  whenever  the  under- 
writers paid  the  owners  of  the  "  Scotia"  the  sum 
in  the  policy,  they  became  vested  with  the  right  to 
receive  compensation  from  the  defenders ;  and,  if 
they  did  not  choose  to  press  their  claim,  still  that 
did  not  entitle  the  owners  of  the  "  Scotia  "  to  in- 
sist. If  the  owners  of  the  "  Scotia  "  had  gone  in 
the  first  instance  against  the  wrongdoers,  they 
could  not  now  have  gone  against  the  underwriters, 
and,  in  like  manner,  having  gone  first  against  the 
underwriters,  they  were  barred  from  recovering 
damages  a  second  time  from  the  defenders. 

LoBD  PBBBiDBin: — I  think  that  any  difficulty 
there  might  seem  to  be  in  the  case  is  removed  by 
the  assignation.  With  that  before  us,  the  owners 
of  the  '*  Ghilino  "  have  no  longer  any  interest  to 
oppose.     The  damage  inflicted  by  them  has  been 
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awarded  by  a  jury  in  a  trial  botwoen  the  proper 
parties,  and  fixed  at  iC566 ;  and  the  owners  of  the 
"  Ghilino  "  are  therefore  liable  to  pay  that  amount 
of  damages,  and  their  only  interest  is  to  see  that 
the  party  getting  payment  of  that  snm  is  not  only 
the  proper  party  in  the  first  instance,  but  represents 
eyery  claim  against  them  for  the  damage  done. 
The  owners  of  the  "  Scotia,"  having  that  assigna- 
tion, are  in  ttiat  position. 

The  other  judges  concurred. 

The  Court  applied  the  verdict,  and  in  respect 
thereof  and  of  the  assignation  now  produced, 
decerned  against  the  defenders  for  the  sum  in  the 
verdict. 

Agents  for  Pursuers — ^Henry  &  Shiress,  S.S.C. 

Agents  for  Defenders — Murdoch,  Boyd,  &  Co., 
S.S.O. 


HIGH  OOUET  OF  JUSTIOIAET. 


Saturday y  June  8, 

(Before  Losd  Justioe-Clkbk  and   Lobds  Cowah 
and  Nkavbs.) 

SUB.  AND  LIB. — ^PATSBSON  V.  MALCOLM. 
(AtUe  Vol.  I.,  p.  209.) 
Interim  Liberaiion-^Appeal  to  Quarter  Seuums— 
17  Creo.  II L,  e,  66.   The  complainer  was  finetl 
by  the  Justices,  under  17  Geo.  in.,  c.  66  (Em- 
bezzlement Act).    He  appealed  to  the  Quarter 
Sessions,  who  refused  to  hear  the  appeal  be- 
cause the  complainer  had  not  complied  with 
the  requirements  of  the  statute.  Not  paying  the 
fine,  he  was  sent  to  prison,  and  thereafter  pre- 
sented a  suspension  and  liberation.    Interim 
liberation  granted,  and  case  remitted  back  to 
Quarter  Sessions. 
In  December  1866,  a  complaint  was  brought  be- 
fore the  Forfarshire  Justice  of  Peace  Court  by  Mr 
Malcolm,  superintendent  of  police,  against  James 
Paterson,  weaver  in  Kirriemuir,  charging  him  with 
a  contravention  of  the  Act  17  Qeo,  in.,  c.  66,  {  10, 
in  so  far  as,  on  80th  November  1866,  certain  pur- 
loined or  embezzled  materials  of  flax  used  in  the 
linen  manufacture  were  found  concealed  in  his 
dwelling-house  or  weaving-shop.    By  the  10th  sec- 
tion of  17  Qeo.  TIL,  c.  66,  it  is  enacted,  that  it  shall 
be  lawful  for  any  two  justices  of  the  peace,  upon 
complaint  being  made  to  them  upon  oath  of  one 
credible  witness  that  there  is  cause  to  suspect  that 
purloined  or  embezzled  materials  of  flax,  &c,  are 
concealed  in  a  dwelling-house  or  other  place,  to 
g^ant  warrant  to  search,  and  if  such  purloined 
materials  are  found,  and  if  the  person  in  whose 
house  ihese  materials  are  found  does  not  give  an 
account  to  the  satisfaction  of  the  justices  how  he 
came  by  the  same,  he  shall  be  guilty  of  a  mis- 
demeanour although  no  proof  be  given  to  whom 
such  materials  belong ;  and,  by  the  14th  section, 
£20  is  fixed  as  the  penalty  for  the  first  offence. 
Malcolm  had  made  a  complaint  upon  oath,  and 
obtained  a  warrant  for  searching,  and  had  found 
the  articles;    Paterson  was  brought  before  the  jus- 
tices, who,  at  that  time,  sustained  a  preliminary  ob- 
jection to  the  complaint ;  but,  on  appeal  by  Mal- 
colm to  the  High  Court,  the  case  was  remitted 
back  to  the  justices  to  be  tried  on  the  merits. 
After  a  trial,  which  lasted  two  days,  Paterson  was 
convicted,  and  sentenced  to  pay  the  penalty  of  £20. 
He  appealed  to  the  Quarter  Sessions,  who,  ex  pro- 


prio  motu,  and  contrary  to  the  wiMh  of  the  prose- 
cutor, refused  the  appeal,  on  thoground  that,  after 
conviction  before  the  justices,  the  appellant  had 
neither  gone  to  prison  nor  entered  into  lecog- 
nisances  for  his  due  appearance  before  the  Quarter 
Sessions,  one  of  which  altemativee  was  alleged  to 
be  required  by  the  statute.  Paterson  having  failed 
to  pay  the  £20,  was,  on  22d  May  last,  sent  to 
prison  for  a  month,  in  terms  of  the  statute.  Ho 
now  presented  this  bill  of  suspension  and  liberation 
to  the  Court,  and  asked  the  Court  to  quash  the 
whole  proceedings  tin^liciter^  on  the  followiD{? 
grounds : — (1)  The  original  complaint  before  the 
Justice  of  Peace  Court  was  defective  under  the 
statute,  having  failed  to  specify  the  materials 
alleged  to  have  been  purloined.  (2)  The  oath  of 
the  informer  who  obtained  the  search-warrant 
under  the  statute  for  searching  the  prisoner's 
house,  stated  the  suspicion  that  l£e  flax  was  pur- 
loined, without  giving  the  grounds  of  the  snepi- 
cion ;  and  it  was  the  duty  of  the  justices  to  ascer- 
tain these.  (8)  The  materials,  alter  seizure  by 
the  police,  haa  been  so  handled  as  to  render  it  im- 
possible for  parties  to  identify  them.  And  (4)  the 
long  period  of  twelve  months  had  elapeed  between 
the  first  appeal  to  the  High  Court  Twhen  the  case 
was  remitted  back  to  the  justices  to  be  tried  on  tlie 
merits)  and  the  ultimate  disposal  of  it  by  the  jus- 
tices. Farther,  the  complainer  asked  for  libera- 
tion unconditionally,  since  his  appeal  had  been 
illegally  dismissed,  and  he  could  not  appeal  to 
another  Quarter  Sessions,  the  statute  requiring 
that  the  appeal  should  be  heard  at  "the  next 
Quarter  Sessions  following  the  conviction." 

Black  for  the  Suspender. 

Soon  for  the  Respondent. 

Loan  Cowan — The  Quarter  Sessions  have  taken 
an  erroneous  view  of  the  statute  in  dismissing  the 
appeal,  but  there  is  nothing  to  prevent  the  appeal 
being  taken  up  at  the  next  Quarter  Sessions,  and 
we  can  remit  to  them  to  do  their  duty. 

LoBD  Nkavbs  concurred* 

The  LoBD  Jdstiob-Clkbx — ^It  was  contended  by 
the  suspender  that  the  petition  was  defective  in 
not  specifying  the  materials ;  but  another  section 
gives  a  list  of  materials,  one  of  which  is  mentioned 
in  the  petition.  It  was  also  contended  that  the 
oath  of  the  informer  was  not  full,  and  that  it  does 
not  state  the  grounds  which  he  had  to  suspect  that 
there  were  purloined  articles  in  the  suspender's 
house.  But  the  statute  does  not  require  such 
grounds  to  be  stated,  and  I  think  the  requirements 
of  the  statute  have  been  complied  with  in  this  case. 
Another  objection  was,  that  the  articles  had  been  so 
handled  as  to  render  it  impossible  to  identify  them ; 
but  this  was  a  question  of  proof,  and  it  was  a  mat- 
ter for  the  justices  to  detennine.  With  respect  to 
the  lapse  of  twelve  months  between  the  original 
apprehension  and  the  date  of  the  disposal  of  the 
case,  it  did  not  appear  that  the  accused  had  suf- 
fered from  it.  We  come,  therefore,  to  consider  the 
question  upon  the  proceedings  about  appeal.  The 
justices  have  rejected  the  appeal.  The  statute  did 
not  intend  that  the  absence  of  recognisances  should 
prevent  appeal.  The  Quarter  Sessions  were  bound 
to  dispose  of  the  appeal  according  to  law.  It  did 
not  matter  whether  the  accused  was  present  or  not  if 
he  got  notice  to  attend.  The  best  thing  wo  can  do 
is  to  alter  the  finding  of  the  justices,  and  remit  to 
the  next  Quarter  Sessions  to  proceed  with  the 
appeal. 

The  Court  recalled  the  finding  complained  of; 
remitted  to  the  justices  to  resume  consideration  of 
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the  appoal  at  their  noxt  Qnarter  Sessions,  in  terms 
of  the  statute ;  and  meanwhile  granted  warriuit  of 
liberation. 

Agent  for  Suspender — D.  Curror,  S.S.C. 
Agent  for  Respondent— J.  Kisbet,  S.S,C. 


Saturday,  June  8. 


(Before  the  Lobo  Jitstioe-Clkbk,  Lords  Cowan 
and  Nbayu.) 


PIRRTE,  PKTITIONER. 

Appeal  to  Quartm' Sesnofu--rSummary  Procedure  Act, 
Interim  liberation,  pending  appoal  to  the  next 
Qnarter  Sessions,  which  would  not  meet  till  the 
petitioner's  term  of  imprisonment  had  expired, 
granted  on  caution. 

Under  the  Summary  Procedure  Act  of  1864,  the 
petitioner,  John  Pirrie,  was  convicted  on  the  8(Hh 
of  May  1867,  before  two  of  the  justices  of  the  peace 
of  the  county  of  Edinburgh,  of  a  contravention  of 
the  Act  18  and  14  Vict.,  c.  92  (an  Act  for  the  Pre- 
vention of  Cruelty  to  Animals),  and  sentenced  to 
six  weeks'  imprisonment.  He  presented  an  appeal 
to  the  next  Quarter  Sessions,  which  would  not  be 
held  till  July,  when  his  term  of  imprisonment 
would  have  expired,  and  he  accordingly  presented 
a  petition  for  interim  liberation,  pending  appeal,  in 
which  he  offered  to  find  caution  to  return  to  prison 
in  the  event  of  the  sentence  of  the  justices  being 
confirmed.  The  Court,  before  granting  liberation, 
desired  to  hear  argument  as  to  the  competency  of 
appeal  to  Quarter  Sessions. 

Maib  for  the  petitioner,  contended  that,  unless 
there  were  an  express  exclusion  of  appeal,  the  Quar- 
ter Sessions  were  entitled  to  review  the  decisions  of 
the  justices.  The  Act  of  Parliament  neither  ex- 
cluded appeal,  nor  was  there  a  clause  declaring  the 
judgment  of  the  justices  final. 

A.  B.  Clabk  for  the  justices,  contended  that  the 
right  of  appeal  must  be  expressly  given  by  the 
statute.  When  it  is  intended  to  give  a  right  of 
review,  provision  is  made  in  the  statute  for  finding 
caution. 

LoBD  CowAH  thought  this  application  a  question 
for  the  discretion  of  the  Court,  which  they  might 
entertain,  though  the  form  of  the  application  was 
special.  The  form  in  which  the  application  had 
oorae  before  them  ought  not  to  stana  in  the  way  of 
their  interfering,  but  the  question  as  to  tiie  right 
of  appeal  was  a  very  delicate  one.  The  only  ground 
upon  which  such  appeal  was  contended  for,  was 
common  law  right.  He  did  not  wish  to  say  it 
was  competent.  In  disposing  of  the  question  of  in- 
terim liberation  it  was  unnecessary  to  consider  this. 
The  petitioner  could  vindicate  his  case  at  the  Quar- 
ter Sessions. 

The  L<»u>  JuamcB-CLBBK  and  Lobd  Nkavbs  con- 
curred. 

The  Court  pronounced  an  interlocutor  granting 
interim  liberation,  on  caution  for  £10  being  found 
to  return  to  prison  in  the  event  of  the  judgment 
being  sustained  by  the  Quarter  Sessions. 

Agent  for  Petitioner— W.  P.  Anderson,  S.S.C. 

Agent  for  Respondents — Wm.  Saunders,  S.S.C. 


Monday^  June  10. 

(Before  the  Lobd  Justios-Clbbk,  Lobds  Cowav 
and  Deas.) 

LOWE  V.  BUCHAN. 
CHaiion^Apprehcruion—lZ  and  14  Vict,  e.  88— 
Police  Court — Oontnction — Sumpention.   Citation 
held  unnecoRsary  under  the  Police  Act  18  and 
14  Vict.,  c.  88.   Circumstances  in  which  a  con- 
viction sustained,  and  pleas  of  incompetency 
and  oppression  repelled.    Obeervations  on  case 
of  Cogan,  1  Irv.,  688. 
This  was  a  suspension  of  a  conviction  obtained 
before  the  Police  Magistrates  of  Stirling. 

The  complainer  averred  that,  not  having  received 
any  citation  or  any  notice  that  he  was  to  be  tried, 
but  merely  liaving  been  asked  to  go  up  to  the  police 
court,  to  give  evidence,  as  he  supposed,  with  regard 
to  some  articles  which  had  been  found  in  his  pos- 
session, and  which  it  was  suspected  had  been  stolen, 
he  went  to  the  court  and  was  suddenly  put  into 
the  dock  as  a  prisoner,  on  a  charge  of  reset  of  theft. 
Being  wholly  taken  by  surprise,  he  was  unable  to 
defend  himself,  or  ask  an  adjournment,  and  was  con- 
victed and  sent  to  prison.  He  now  suspended,  and 
pleaded,  that  having  been  neither  cited  nor  appre- 
hended on  the  charge  of  theft  or  reset,  but  havin<; 
been  merely  asked  to  attend  the  Court,  and  then 
suddenly,  and  without  warning,  placed  in  the  dock 
and  compelled  to  answer  to  said  charge,  the  whole 
proceedings  and  sentence  following  thereon  were 
oppressive  and  illegal,  and  suspension  and  libera- 
tion ought  to  be  granted. 

Scott  for  the  complainer  argued : — ^The  complaint 
was  made  under  the  Police  Act  18  and  14  Vict.,  c. 
88.  By  that  Act  two  ways  are  competent  for  call- 
ing a  piarty  into  a  Police  Court — citation  or  appre- 
hension. By  sec.  848,  all  prosecutions  in  Police 
Courts  are  to  commence  by  complaint,  written  or 
printed ;  and  sees.  862,  864,  and  866  show  that  no 
way  of  summoning  paity  except  apprehension  or 
citation.  But  here  the  complainer  was  not  appre* 
hendod  on  any  charge,  he  got  no  citation  to  answer 
to  any  charge,  he  was  simply  asked  to  appear  as  a 
witness,  and  then  was  suddenly  put  into  the  dock. 
The  case  was  taken  out  of  the  finality  clause  by 
its  utter  incompetency;  besides,  the  procedure 
amounted  to  oppression.  The  cases  of  Robinaon  v. 
Maekay,  2l8t  July  1846,  Ark.,  114;  Ritchie  v.  PUr 
tnar,  20th  December  1848,  Sh.,  142;  Blyth  v. 
M'Bain,  20th  February  1862,  Sh.,  664 ;  Gray  v. 
M*OiU,  27th  February  1868,  8  Irv.,  84 ;  and  Coffon 
or  Dewmy  v.  Andfsrwn^  16th  December  1864, 1  Irv., 
688 ;  supported  the  present  argument.  The  case 
of  Cogan,  the  complainer  contended,  was  very  simi- 
lar to  the  present.  At  all  events,  this  was  a  case  for 
an  inquiry  into  the  truth  of  the  facts  alleged  by  the 
complainer. 

John  Mabshali.  for  respondent : — Section  848  of 
the  Act  provided  that  it  should  not  be  competent  to 
any  party  who  should  appear  to  answer  to  any  com- 
plaint, to  plead  want  of  due  citation,  or  informality 
in  the  warrant  of  execution.  Lowe  had  appeared, 
and  had  taken  no  objection  to  the  regularity  of  the 
warrant.  He  did  not  ask  delay,  nor  leave  to  sum- 
mon witnesses,  as  by  the  burgh  regulations  he 
might  have  done;  and  he  was  so  far  from  being  con- 
fused bv  the  proceedings  that  he  signed  the  plea  of 
not  guilty. 

The  Lobd  Jubtiob-Clebk — ^This  is  a  suspension 
on  the  ground  of  incompetency  and  oppression. 
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The  procedure  which  we  have  before  us  was  in  terms 
of  the  General  Police  Act.  The  Superintendent 
of  Police  presented  a  complaint  against  Lowe,  and 
craved  a  warrant  to  bring  him  into  court.  The 
magistrates  having  considered  the  complaint, 
granted  the  warrant  to  apprehend.  There  was 
therefore  a  regular  warrant  issued.  The  next  fact 
appearing  on  the  record  is,  that  on  the  29th  April 
Lowe  appeared,  under  a  warrant  of  this  date,  and, 
the  complaint  being  read  over  to  him,  pleaded  not 
guilty.  That  is  in  express  conformity  vnth  the  Act 
of  Parliament  and  regulations.  It  is  not  requisite 
that  there  should  be  an  execution  of  the  warrant. 
We  have  it  therefore  set  out  as  matter  of  fact  that 
Lowe  was,  under  a  warrant,  brought  before  the  magis- 
trates on  a  charge  of  reset.  If  so,  he  was  regularly 
before  them  on  a  regular  warrant.  The  direction 
of  the  Act  is,  that  the  magistrates  should  proceed  to 
trial.  If  the  accused  demands  delay,  they  may 
grant  it.  But  here  the  party,  instead  of  asking 
delay,  pleaded  not  guilty.  There  was  no  applica- 
tion for  delay,  no  rdTusal  of  it  by  the  magistrates. 
The  complainer  objects  to  the  competency.  I  don*t 
think  there  was  anything  incooipetent  in  the  pro- 
cedure, and  on  that  head,  therefore,  I  have  no  diffi- 
culty. The  only  other  question  is  that  of  oppres- 
sion. The  evidence  of  the  case  as  to  that  is,  that 
he  had  previous  communications  with  the  police 
constable  on  the  subject  of  the  bushes  alleged  to 
have  been  stolen ;  he  is  told  he  is  wanted  in  the 
Police  Court,  he  attends,  and  is  put  on  his  trial. 
It  does  not  appear  that  tlxere  was  any  oppression  in 
that.  We  may  fairly  hold  that  a  man  in  such  cir- 
cumstances, accused  of  such  an  offence,  if  he  wishes 
delay,  will  ask  it.  He  pleads  surprise,  but  he  is 
sufficiently  aware  of  the  nature  of  the  charge  against 
him  from  the  complaint,  which  was  read  over  to 
him  in  the  Police  Court,  and  he  deliberately  signs 
a  plea  of  not  guilty.  Can  we  believe  that  a  man 
in  such  circumstances,  having  a  previous  knowledge 
of  the  matter,  from  inquiries  by  the  constable,  and 
having  no  reason  to  believe  that  any  other  party 
was  to  be  tried,  will  be  so  put  out  as  not  to  be  able 
to  judge  for  himself?  It  does  not  appear  to  me 
that  there  is  such  a  ground  of  oppression  stated 
here  as  necessitates  our  entering  on  an  inquiry. 
The  case  of  Cogan,  which  is  in  some  aspects  of  the 
same  character  as  the  present,  the  offence  charged 
being  the  same,  turned  on  a  departure  from  the 
particular  forms  of  procedure  required  by  a  certain 
Act. 

LoBD  CowAH — I  concur,  and  shall  only  add  an 
observation  on  the  case  of  Oogan,  That  was  a  c^se 
certified  from  the  Inverness  Circuit.  The  objection 
there  was,  that  a  provision  of  statute  (the  Inverness 
Burgh  Police  Act  1847),  which  required  citation,  had 
not  been  complied  with.  It  was  alleged  that,  though 
there  had  not  been  citation,  there  had  been  an 
equivalent,  but  we  thought  it  had  not  been  esta- 
blished. Here  everything  has  been  done  that  the 
statute  required ;  and,  as  to  oppression,  the  very 
statement  of  the  complainer  shows  that  there  was 
no  such  thing.  He  could  not  but  know  that  he 
was  there  to  answer  for  having  possession  of  the 
goods,  and  if  he  had  been  startled  by  being  put 
into  the  dock,  he  might  have  asked  delay.  But  he 
did  not  do  so. 

LoBD  DxAs — I  agree  that  the  suspension  must  be 
refused.  As  to  the  case  of  CMan,  the  court  there 
construed  the  forms  which  had  been  settled  under 
the  statute  in  connection  with  the  statute  itself,  as 
making  it  imperative  that  there  should  be  citation 
or  some  notice  equivalent.     And  on  that  I  did  not 


differ.  The  question  then  came  to  l|p  a  question 
of  fact,  whether  there  had  not  been  such  notice  as 
was  equivalent  to  citation.  I  thought  there  had, 
and,  therefore,  that  the  statute  had  been  complied 
with.  But  I  did  not  differ  on  the  principle  that 
there  must  be  notice.  The  objection  came  to  be 
one  of  incompetency — that  the  statute  had  not  been 
complied  with.  There  is  no  room  for  that  here. 
Here  the  statute  has  been  complied  with.  This 
statute  does  not  require  previous  citation.  If  the 
man  was  found  in  the  police  offi6e,  there  is  no  in- 
competency in  trying  him  there.  That  is  often 
done.  The  complainer's  only  ground  could  be  that 
there  was  an  oppressive  exercise  by  the  magistrates 
of  their  power  under  the  statute.  Such  a  case 
might  be  stated,  but  it  must  be  a  case  of  some  spe- 
cialty. There  is  nothing  of  that  here.  This  vtos 
the  case  of  a  man  of  full  age,  of  business  habits, 
and  who  knew  the  nature  of  the  case  about  which 
the  inquiry  was.  There  was  a  regular  warrant  of 
apprehension,  the  complaint  was  read  to  him.  Ho 
deliberately  pleaded,  and  three  witnesses  were  exa- 
mined. He  never  suggested  an  adjournment.  We 
cannot  order  an  inquiry  in  such  a  case. 

Suspension  refused,  with  expenses,  modified  to 
£6,  6s. 

Agents  for  Suspender — Lindsay  &  Paterson,  W.S. 

Agent  for  Respondent— A.  J.  Dickson,  S.S.C. 


COURT  OF  SESSION. 


Ttiesday^  June  11. 
FIBST   DIVISION. 

CAMPBELL,  PETITIONER. 
Proof— Commi88um—b  and  6  VieL,  c.  69—22  Km/., 
e.  20 — Subpcena — Production  of  Documents,    In 
a  petition  (incidental  to  a  suit  in  Chancery  for 
perpetuating  testimony)  for  examination  of  cer- 
tain parties,  and  order  on  them  for  production  of 
writs  C€dled  for  in  the  suit,  the  Court  appointed 
the  parties  to  appear  before  the  Commissioner 
in  the  cause  for  examination,  leaving  all  ques- 
tions as  to  production  of  documents  by  the 
witnesses  to  come  up  in  the  usual  way  before 
the  Commissioner,  and  then  to  be  determined 
ultimately  by  the  Court. 
The  petitioner,  Donald  Campbell,  on  16tii  Sep- 
tember 1866,  under  the  Act  6  and  6  Vict.,  c.  69 
("an  Act  for  perpetuating  testimony  in  certain 
cases"),  instituted  a  suit  in  the  High  Court  of 
Chancery,  calling  the  Attomey-Oeneral  and  John 
Campbell,  the  elder  brother  of  the  petitioner,  and 
who   claims  as  heir-male  of  the  body  of  John 
Campbell,  first  Earl  of  Breadalbane,  the  honours  of 
the  Earldom  of  Breadalbane,  and  also  John  Alex- 
ander Gkkvin  Campbell  of  Glenfalloch,  and  Charles 
William  Campbell  of  Boreland ;  the  object  of  the 
suit  being  to  perpetuate  testimony  material  for 
establishing  the  claim  of  the  petitioner  to  the  sadd 
honours,  on  the  decease  of  his  said  elder  brother 
without  male  issue. 

On  20th  March,  an  order  was  made  in  the  suit 
by  Vice-chancellor  Stuart,  appointing  John  Mori- 
son  Duncan,  advocate,  to  be  examiner,  for  the  pur- 
pose of  taking  the  examination  of  witneesea  in 
Scotland  in  the  cause,  and  ordering  that  any  party 
in  the  cause  requiring  the  attendance  of  any  wit- 
ness before  the  examiner,  should  give  certain  notice 
to  the  other  parties  to  the  suit. 
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On  28th  March,  the  Court  of  Ghancery,  on  the 
ap^cation  of  the  petitioner,  issued  a  subpcena  duces 
Ueim,  ordaining  the  trustees  of  the  late  Marquis  of 
Breadalhane  to  appear  and  produce  the  writings 
called  for  in  the  suit  depending  in  the  Court  of 
Chancery  at  the  instance  of  the  petitioner. 

Gamphell  then  presented  a  petition  to  the  Court 
of  Session,  founding  on  the  wbpcena,  and  praying 
for  the  examination  of  the  trustees  of  the  late 
Marquis  and  their  agents,  and  for  an  order  on 
them  to  attend  before  Mr  Duncan,  the  examiner 
appointed  for  taking  evidence  in  the  cause,  and  to 
produce  the  title-deeds  and  other  documents  pre- 
sently in  their  cuatody,  which  were  in  the  charter- 
room  of  Taymouth  Castle  at  the  date  of  the  death 
of  the  late  Marquis. 

Watson,  for  the  trustees  of  the  late  Marquis,  ob- 
jected to  the  petition  being  granted,  contending 
that  the  Court  ought  not  to  do  anything  to  preju- 
dice the  rights  of  other  parties  interested,  without 
proper  intimation  to  them,  and  proposed  that  the 
petition  should  be  intimated  to  the  other  claimants, 
John  Alexander  Qavin  Campbell  of  Glenfalloch 
and  Charles  William  Campbell. 

A.  B.  Clabk,  for  Campbell  of  Glenfalloch,  asked 
delay.  He  stated  that  the  subpoena  relied  on  by 
the  petitioner  had  been  obtained  in  absence,  and 
was  irregularly  and  illegally  issued.  He  asked 
that  the  case  should  stand  over  until  this  was  pro- 
perly ascertained.  He  had  had  no  notice  of  this 
petition  but  from  the  agents  for  the  Marquis's 
trustees. 

After  some  discussion  the  Court,  on  the  state- 
ment that  on  application  had  been  presented  to  ob- 
tain recal  of  the  subpijenoj  superseded  consideration 
of  the  case,  leaying  it  to  the  petitioner  to  consider, 
before  the  discussion  was  resumed,  whether  he 
would  intimate  his  petition  to  the  other  claimants. 

This  application  for  recal  of  the  subptxna  was 
accordingly  made,  and  the  Vice-Chancellor,  by  an 
order  dated  27th  May,  restrained  the  petitioner 
from  taking  any  proceedings  before  the  Court  of 
Session,  or  otherwise,  for  enforcing  the  subpoma. 
The  petitioner  appealed  against  this  order  to  the 
Lords  Justices  of  Appeal,  and  on  81st  May  their 
Lordships  discharged  the  order  of  the  Vice-chan- 
cellor, and  refused  the  motion  made  before  him, 
but  without  prejudice  to  the  Court  of  Session  mak- 
ing any  order  which  it  might  think  fit  as  to  the  at- 
tendance of  any  person  for  the  purpose  of  being 
examined,  or  as  to  the  production  of  any  writings 
or  other  documents. 

Solicitor-General  (Millab)  (with  him  Fattisoh 
and  Maib),  for  the  petitioner,  now  moved  the  Court 
to  proceed  to  the  consideration  of  the  petition,  and 
to  make  such  order  thereon  as  they  might  think 
proper. 

Watsoh  for  late  Marquis's  trustees. 

Touiro  and  A.  R.  Clabk  for  Glenfalloch. 

The  LoBD  Pbbsxbknt  said  that  the  petition  was 
presented  under  the  Act  22  Vic,  c.  20,  which  was  a 
very  beneficial  statute,  and  intended  to  facilitate  the 
obtaining  of  evidence  in  suits  carried  on  in  one  part 
of  the  Mngdom  when  the  witnesses  reside  in  a 
different  put  of  it.  The  machinery  for  this  pur- 
"pose  was  simple  enough.  It  provided  that  where, 
in  a  suit  in  dependence  before  any  competent  Court 
in  Her  Majesty's  dominions,  such  Court  has  autho- 
rised the  obtaining  testimony  out  of  its  jurisdiction 
and  within  the  jurisdiction  of  another  Court,  within 
the  British  empire,  it  shaU  be  lawful  for  the  last- 
mentioned  Court  to  order  the  examination  before 
the  person  appointed  as   Commi38ioner   of  any 


witness  or  witnesses  within  its  jurisdiction,  &c. 
Now,  under  this  petition  it  was  stated  that  the 
petitioner  had  instituted  a  suit  in  Chancery  for 
perpetuating  testimony,  and  that  in  that  suit  he 
obtained  an  order,  on  March  21,  appointing  Mr  John 
Morison  Duncan,  advocate,  to  be  examiner  to  take 
the  evidence  of  witnesses  in  Scotland.  It  was 
certainly  competent  for  the  petitioner  to  come  and 
ask  this  Court  to  appoint  that  any  witnesses  in 
Scotland  should  attend  before  Mr  Duncan  and  be 
examined.  But  there  was  introduced  into  the 
petition  a  writ  called  a  subpcma  duces  tecum,  with 
which,  it  appeared  to  his  Lordship,  we  had  nothing 
to  do  in  Scotland.  But  the  petitioner  seemed  to 
attach  some  mysterious  importance  to  it,  and  the 
respondent  also  seemed  to  think  himself  aggrieved 
by  it  in  some  incomprehensible  way. — His  Lord- 
ship then  narrated  the  proceedings  which  had  taken 
place  in  the  Court  of  Chancery  for  setting  aside 
this  subpomat  and  which  resulted  in  the  judgment 
of  the  Lords  Justices,  of  4th  June,  refusing  the 
motion  to  set  it  aside,  and  finding  that  the  appli^ 
'cation  of  it  was  entirely  a  matter  for  the  discretion 
of  the  Court  of  Session. — ^The  parties  came  back, 
and  both  seemed  satisfied  that  this  subpcena  should 
never  have  appeared  in  the  petition  at  aU.  His 
Lordship  read  the  petition,  therefore,  as  if  the  sub- 
pcena had  never  been  in  it.  It  was  a  writ  which 
could  have  any  effect  only  within  the  jurisdiction 
of  the  Court  of  Chancery,  and  could  have  no  effect 
at  all  extra  terrUorium,  The  question  then  was, 
What  order  should  now  be  pronounced?  The 
Court  was  asked  to  order  the  examination  of  the 
Earl  of  Dalhousie  and  four  others ;  and  further,  as 
to  at  least  three  of  these  parties,  the  trustees  of  the 
late  Marquis  of  Breadalhane,  that  they  do  "  produce 
and  exhibit  the  writings,  documents,  &c.,' above 
mentioned."  These  writings  are  contained  only 
in  the  writ  of  subpcena.  What  might  be  the  right 
of  the  petitioner  to  these  it  was  not  for  the  Court 
to  determine.  It  was  out  of  the  question  to  order 
the  parties  to  produce  them  now  per  aversionem. 
The  parties  should  be  ordered  to  appear  before 
the  examiner ;  and  if,  in  the  course  of  the  examina- 
tion, the  production  of  the^e  documents  should  ap- 
pear necessary,  and  if  the  petitioner  should  be  found 
to  have  interest,  the  question  which  had  been  dis- 
cussed would  then  be  properly  raised  before  the 
examiner.  Whether  he  had  any  power  to  deter- 
mine it  at  all,  his  Lordship  did  not  now  say.  But 
the  ultimate  determination  of  the  question  was  for 
this  Court.  His  Lordship  had  no  doubt  as  to  the 
construction  of  the  statute.  *'  It  shall  be  lawful," 
says  the  statute,  **  for  such  Judge  to  command  the 
attendance  of  any  person  to  be  named  in  such  order 
for  the  purpose  of  being  examined,  or  the  produc- 
tion of  any  writings  or  other  documents  to  be  men- 
tioned in  such  order,  and  to  give  all  such  directions 
as  to  the  time,  place  and  manner  of  such  examina- 
tion, and  all  other  matters  connected  therewith,  as 
may  appear  reasonable  and  just,"  &c.  It  may  be 
that  this  Court  would  have  a  very  delicate  duty  to 
perform.  His  Lordship  did  not  anticipate  the 
opinion  which  he  would  have  as  to  the  question  if 
it  should  be  properly  raised ;  but  the  Act  gave  the 
determination  of  it  to  this  Court,  and  he  gave  that 
opinion  now  for  the  guidance  of  parties. 

LoBD  CuBBixHiLL  and  Dbas  concurred. 

Lobd  Abdmillan — This  petition  is  of  a  singular, 
if  not  an  unprecedented  character,  and  a  question 
is  raised  which  is  certainly  of  great  practical  im- 
portance. It  is  not  necessary  for  me  to  repeat  the 
circumstances  under  which  it  has  been  presented, 
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as  these  have  been  already  sufficiently  explained. 
The  petitioner  crayes  from  this  Court  an  order  for 
the  examination  before  Mr  Duncan,  as  examiner, 
appointed  by  the  Court  of  Chancery,  of  the  trusteoB 
of  the  late  Marquis  of  Breadalbane,  and  the  agents 
for  the  trust ;  and  also  an  order  on  tiiese  trustees 
to  '*  produce  and  exhibit  the  writings  as4  <^ocu- 
'  ments  "  montioued  in  the  petition,  including  the 
titles  to  the  Breadalbane  estates. 

The  application  is  made  under  the  pmvisions  of 
the  Act  22  Victoria,  cap.  20 ;  and  the  suit  in  the 
Court  of  Chancery,  in  the  course  of  which  this  pro- 
ceeding has  been  taken,  was  instituted  under  the 
Act  5  and  6  Vict.,  cap.  69. 

I  understand  that  no  objection  is  taken  to  the 
prayer  of  the  petition,  in  so  far  as  regards  the  ex- 
amination as  witnesses  of  the  trustees  and  the 
other  gentlemen  mentioned.  But  the  prayer  for 
an  order  of  this  Court,  commanding  the  production 
and  exhibition  of  the  writings  mentioned,  is  strenu- 
ously opposed  both  by  the  trustees  of  the  late  Mar- 
quis and  by  the  Earl  of  Breadalbane. 

I  am  of  opinion  that  the  order  for  examination 
of  these  witnesses  may  be  competently  and  legiti- 
mately granted ;  but  I  concur  with  your  Lordships 
in  refusing  at  present  any  order  for  production  and 
exhibition  of  writings. 

Apart  from  the  consideration  of  the  two  statutes 
mentioned,  I  think  it  qiiite  dear  that  this  petitioner 
could  not,  by  action  of  exhibition  or  any  other  form 
of  Scottish  suit,  compel  these  trustees  to  produce 
and  exhibit  the  writs  called  for.  It  was  not  main- 
tained at  the  bar  that  the  petitioner  could  have  en- 
forced production  or  exhibition  without  availing 
himself  of  the  proyisions  of  these  two  statutes. 
Now,  I  am  of  Opinion  that  these  statutes  do  not, 
either 'separately  or  in  combination,  support  this 
demand. 

The  Act  22  Victoria,  cap.  20,  is  an  Act  to  pro- 
vide for  "  taking  evidence  in  suits  and  proceedings 
pending  before  tribunals  in  Her  Majesty's  domin- 
ions in  places  out  of  the  jurisdiction  of  such  tri- 
bunals," and  more  particularly  obtaining  the  testi- 
mony of  witnesses  outwith  such  jurisdiction. 
There  is  a  power  given  to  this  Court,  as  well  as 
other  courts  out  of  the  jurisdiction  of  the  Court  be- 
fore which  the  suit  ia  pending,  to  command  pro- 
duction of  writings.  In  this,  however,  this  Court 
is  to  proceed,  "as  may  appear  reasonable  and  just." 
This  Court  is  to  judge,  in  like  manner  as  in  a  cause 
depending,  and  is  to  pronounce  an  order  according 
to  judicial  discretion.  I  think  that  the  order  to  be 
pronounced  must  be  such  as  this  Court  thinks 
reasonable  and  just  according  to  the  laws  and  prac- 
tice of  Scotland.  The  granting  of  the  order  is,  in 
my  view,  a  judicial,  not  a  ministerial  act. 

If,  therefore,  the  Act  of  22  Victoria  had  alone 
been  founded  on,  this  petitioner  could  not  demand 
prodaction  or  exhibition  of  these  titles.  He  could 
not  succeed  in  an  action  of  exhibition ;  he  has  no 
title  on  which  he  could  demand  exhibition;  and 
our  law  would  not  open  the  charter  room  at  Tay- 
mouth  Castle  to  a  person  in  this  position.  I  do  not 
understand  this  to  have  been  disputed. 

But  it  is  said  that  the  Act  6  and  6  Victoria,  chap- 
ter 69,  along  with  a  wbpcena  duces  teetim^  obtained  in 
a  proceeding  under  that  Act,  gives  him  the  right  to 
make  this  demand.  I  am  quite  unable  to  arrive  at 
that  conclusion. 

The  Act  6  and  6  Victoria  is  an  English  Statute, 
passed  for  a  special  purpose ;  and  its  provisions  re- 
liite  to  proceedings  in  the  Court  of  Chancery.  The 
enfurccmunt  of  production  of  titlo-docds  in  Scot- 


land is  not  within  the  scope  of  that  statute.  The 
evil,  or  peril,  for  which  a  remedy  is  provided  by 
the  Act  6  and  6  Victoria  is  the  loss  of  **  testimony," 
and  the  object  of  the  Act  is  to  prevent  that  evil  and 
peril  by  affording  facilities  for  "*  perpetuating  testi- 
mony." The  examination  of  aged  witnesses,  whose 
evidence  may  be  lost  by  death,  is  legitimately  with- 
in the  scope  of  this  Act.  But  title-deeds  in  a  char- 
ter-room  are  not  within  the  description  of  testi- 
mony, and  the  testimony  of  witnessea  is  plainly 
what  the  Aet  oontemplatee.  There  is  no  reason  to 
apprehend,  and  no  ground  is  stated  or  suggested 
for  supposing,  that  these  titles  are  otherwise  than 
safe.  They  are  in  the  lawful  custody  of  trustees 
in  Scotland,  from  whom  this  petitioner  could  not 
compel  productiou  or  exhibition  by  direct  acUon  or 
procedure  here. 

In  these  circumstances  the  petitioner,  haritg  ob- 
tained ftom  the  Court  of  Chancery  a  tiApcoM  dMcu 
tecum,  presents  this  application,  ciilling  on  uj»  to  en- 
force the  subpoena  by  an  order  for  production  and 
exhibition  of  the  Breadalbane  titles. 

I  cannot  venture  to  speak  with  any  confidence  of 
the  nature  and  effect  of  the  English  writ  of  wbpaaia 
dueet  tecum.  But  so  far  as  1  can  understand  it,  I 
believe  it  to  bo  an  authoritative  form  of  notice  to 
produce.  It  is  not,  properly  speaking,  a  judgment 
It  is  not  granted  eauea  oognita  and  after  judicial 
consideration  of  the  demand  for  production.  It  is 
obtained  ex  parte,  and  issued  ministerially ;  and  all 
rights  and  pleas  against  production  of  the  docu- 
ments enumerated  in  the  writ  are  held  to  be  re- 
served. The  party  served  with  the  writ  must  be 
prepared  to  produce,  if  law  requires  it,  but  the 
service  of  the  writ  does  not  determine  the  legality 
of  the  call  for  production,  or  the  obligation  to  pro- 
duce. There  aro  many  English  decisions  in  the 
reports,  sustaining  pleas  against  production,  and  re- 
fusing to  enforce  the  call.  In  short,  the  period  for 
judicial  consideration  of  the  right  to  demand,  and 
the  duty  to  make,  production,  ia,  not  when  the 
eubpcma  is  issued,  but  when  the  party  served 
therewith  states  his  refusal  to  produce.  Our  pro- 
cedure by  commission  and  diligence  against  havers 
is  different,  for  the  specification  is  considered  be- 
fore the  commission  is  granted.  Now,  if  we  were 
to  make  an  order  for  production  of  these  titles, 
merely  in  enforcement  of  this  eubpcma,  and  with- 
out the  exercise  of  our  own  judicisd  discretion,  wc 
should  bo  seriously  disturbing  the  possession  and 
custody  of  these  important  tiUee,  without  the  ques- 
tion of  the  right  to  enforce,  and  the  obligation  to 
make,  production  having  been  judicially  consider- 
ed either  in  England  or  in  Scotland.  If  the  writ, 
issued  in  England  ministerially,  is  to  be  enforced 
in  Scotland  ministerially,  the  custodiers  of  these 
titles  would  be  deprived  of  the  protection  which 
the  law  affords. 

I  concur  in  the  opinion  that  in  this  matter  we 
should  grant  an  order,  as  craved,  for  the  examina- 
tion of  these  gentlemen  as  witnesses,  and  at  pre- 
sent grant  no  further  order. 

Agents  for  Petitioner — J.  &  W.  C.  Murray,  W.S. 

Agents  for  Trustees — ^Davidson  &  Syme,  W.S. 

Agents  for  Glenfalloch— Adam,  Kirk,  &  Bobert- 
Bon,  W.S. 

Tuesday y  June  11. 

YOUNG  A  CO.   V.   GILLESPIE. 

{Ante,  vol.  iii,  p.  869.) 

Jury  Trial^New  Tried.    Motion  for  new  trial,  on 
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the  ground  that  the  Teidiot  was  contrary  to 
eyidence,  refosod. 

This  was  a  hearing  on  a  mle  with  a  view  to  a 
new  trial.  The  parsnerB  were  Messrs  W.  D.  Young 
&  Co.,  iron  and  wire  fence  manufacturers  in  Edin- 
burgh, and  the  defender  Mr  W.  H.  Gillespie  of 
Torbanehill.  The  following  issues  were  adjusted 
for  trial  :— 

**  Whether,  at  various  times,  betwixt  16th  April 
.    1861  and  Ist  July  1864,  the  pursuers,  on  the 
employment  of  the  defender,  made  the  furnish- 
ings and  performed  the  work  specified  in  the 
five  accounts,  numbers  6,  7,  8,  9,  and  10  of 
process,  or  any  part  thereof :  and  whether  the 
defender  is  indebted  and  resting-owin^  to  the 
pursuers  the  sum  of  £142,  9s.  7d.  sterling,  be- 
ing the  amount  of  said  five  accounts  after  de- 
(iacting  £140  paid  to  account  thereof,  and  the 
sum  of  £18, 18s.  8d.  sterling,  being  the  interest 
djie  thereon  on  81st  December  1865,  or  any 
part  of  said  sums,  with  interest  on  £142,  9b. 
7d.  from  81st  December  1865?    Or, 
"  1.  Whether  the  pursuers  failed  to  completely 
make  and  fit  up  the  conservatory,  specified  in 
the  account  No.  7  of  process,  in  a  workman- 
like manner  ? 
"  2.  Whether,  in  consequence  of  the  operations, 
and  through  the  fault  of  the  pursuers,  in  con- 
nection with  the  said  conservatory,  the  defen- 
der has  suffered  loss,  injury,  and  damage  to 
the  extent  of  £70,  or  part  thereof?" 
After  the  issues  were  adjusted,  the  defender  paid 
all  the  pursuers*  accounts,  except  one,  for  a  con- 
servatory erected  at  Stirling,  for  which  £70  was 
charged.    The  only  question  before  the  jury  had 
therefore  reference  to  this  charge.    The  trial  took 
place  on  8th  and  9th  April  last,  when  the  jury  re- 
turned a  verdict  for  the  pursuers  under  the  principal 
issue  for  £70  and  interest.    They  also  found  for 
the  pursuers  on  the  first  counter-issue,  and  for  the 
defender  on  the  second,  assessing  the  damages  at 
£12.    The  defender  moved  for  a  rule  on  the  pur- 
suers, to  show  cause  why  the  verdict  should  not  be 
set  aside,  as  contrary  to  evidence,  and  a  new  trial 
granted. 

A  rule  was  granted. 
Pattisov  and  Ashbb  for  defender. 
GiFvonn  aod  Bubhbt  for  pursuers. 
The  Court  discharged  the  rule. 
The  Loan  PamnuT — ^In  this  case  there  are 
three  issues.  The  two  counter-issues  embody  the 
defences  of  Mr  Gillespie.  In  regard  to  the  first 
counter-issue,  I  think  it  very  clear  that  it  cannot 
be  said  that  the  pursuers  failed  to  complete  the 
conservatory,  because  it  is  plain  from  the  correspon- 
dence in  evidence  that  it  was  the  defender  who 
prevented  them  ftom  completing  it.  Then,  as  to 
the  second  counter-issue,  the  pursuers  have  dl 
along,  in  the  correspondence  and  on  the  record,  ad- 
mitted their  liability  to  repcdr  the  damage  done  by 
one  of  their  men  to  the  stonework  of  the  house, 
and  the  jury  have  allowed  a  full  sum  according  to 
the  evidence  on  that  head.  But  other  imperfections 
in  the  work  are  alleged,  some  of  which  are  remedi- 
able and  others  iTot.  As  to  those  which  are  re- 
mediable, it  is  the  defender's  own  fault  that  they 
have  not  been  remedied,  and  the  jury  have  included 
in  the  £12  a  sufficient  sum  to  defray  the  expense 
of  doing  so.  I  include  among  the  remediable  im- 
perfections the  straightening  of  the  astragals.  But 
two  things  are  said  to  be  irremediable— the  flatness 
of  the  roof  and  a  want  of  parallelism  in  the  erec- 


tion. The  flatness  of  the  roof,  however,  could  not 
be  avoided,  because  the  incline  could  not  have  been 
different  in  the  place,  which  was  prescribed  by  the 
defender  himself.  There  is  more  delicacy  about 
the  want  of  parallelism,  but  that  is  always  a  matter 
of  degree,  and  the  question  whether  the  deviation 
was  sufficient  to  justify  the  rejection  of  the  whole 
work  was  pne  peculiarly  for  the  jury,  with  whose 
opinion  I  see  no  reason  to  interfere. 

The  other  judges  concurred. 

Rule  discharged,  with  expenses. 

Agents  for  Pursuers — ^Macnaughton  &  Findlay, 
W.S. 

Agent  for  Defender — ^Henry  Buohan,  S.S.C. 


Wednetday,  June  12. 

B0BEBT80N  V.  SWAN  A  SON. 
Jwy  Trial— New  Trial,    Motion  for  new  trial,  on 
the  ground  that  the  verdict  was  against  evi- 
dence, refused. 
In  this  case,  in  which  Thomas  Bobertson,  flesher 
in  Ardrossan,  was  pursuer,  and  John  Swan  &  Son, 
cattie  salesmen,  Edinburgh,  were  defenders,  .the 
following  issue  was  tried  by  Lord  Baicaple  and  a 
jury  in  April  last : — 
"Whether,  on  or  about  the  11th  August  1865, 
the  defenders  sold  to  the  pursuer  eight  bullocks 
upon  an  agreement  that  they  were  to  be  deli- 
vered and  paid  for  on  28th  August  1865,  and 
to  be  kept  oy  the  defenders  in  the  meantime 
at  their  own  risk;  whether,  while  the  said 
bullocks  were  being  so  kept  by  the  defenders, 
they  became  infected  with  the  cattle  plague, 
or  other  serious  disease,  whereof  one  dT  them 
died  while  still  in  the  defenders*  custody  and 
at  their  risk;  whether  on  the  28th  August  the 
defenders,  in  the  knowledge  of  the  said  facts, 
which  they  concealed  from  the  pursuer,  applied 
for  and  received  from  him  payment  of  the  sum 
of  £100  sterling  as  the  price,  or  part  of  the 
price,  of  the  said  eight  bullocks ;  and  whether 
the  defenders  are  indebted  and  rest-owing  to 
the  pursuer  the  sum  of  £100,  or  any  part 
thereof,  with  interest  from  28tii  August  1865?" 
The  jury  unanimously  returned  a  verdict  for  the 
pursuer.     The  defenders  obtained  a  rule  on  the 
pursuer  to  show  cause  why  the  verdict  of  the  jury 
should  not  be  set  aside,  as  against  evidence,  and  a 
hearing  on  the  rule  took  place. 
Watson  and  Bubnkt  for  pursuer. 
A.  R.  Claxk  and  Maodonald  for  defenders. 
The  Court  unanimously  discharged  the  rule. 
LoBD  CuBRiiBiLL  said,  that  having  heard  this 
case  fully  argued  by  counsel  on  bot]^  sides,  and 
having  since  carefiilly  read  over  the  evidence,  he 
thought  it  came  to  be  a  case  in  which  the  difference 
depended  on  contradictory  evidence  and  on  the 
bidancing  of  testimony.    If  he  had  been  on  th^ 
jury  he  confessed  he  would  have  had  very  littie 
difilculty  in  making  up  his  mind,  but  he  was  not 
on  the  jury,  and  the  pursuer  had  got  the  verdict. 
It  was  peculiarly  the  province  of  the  jury  to  see 
the  witnesses  as  well  as  hear  them,  and  to  balance 
and  weigh  the  credibility  of  the  witnesses  on  both 
sides.    The  jury  had  come  to  a  unanimous  verdict, 
and  he  thought  this  was  peculiarly  a  case  in  which 
the  Court  should  not  usurp  the  functions  of  a  jury; 
and  the  conclusion  ho  had  come  to  was,  that  they 
should  let  the  verdict  stand. 
Load  Djsas  was  of  the  same  opinion. 
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liOBD  Abdmxllan  said  he  entirely  ooncarred  in  the 
great  andesirableness  and  impropriety  of  interfering 
with  the  verdict  of  a  jury,  where  there  was  a  ques- 
tion entirely  or  almost  entirely  of  the  credibility  of 
witnesses.  Therefore  he  was  not  prepared  to  differ 
from  the  proposal  made,  to  refrain  from  disturbing 
the  verdict.  But  he  thought  it  right  to  say  that, 
after  careful  and  anxious  consideration  of  the  evi- 
dence, he  could  not  have  concurred  in  the  verdict ; 
and  he  had  the  greatest  possible  doubt  whether  the 
verdict  reached  the  truth  of  this  case. 

The  LoBD  FBK8IDB5T  sald  he  concurred  with  their 
Lordships,  but  should  like  to  express  the  state  of 
his  mind  a  little  differently.  He  had  his  suspicion 
as  to  whether  this  verdict  was  just ;  and  he  would 
even  go  the  length,  of  saying  that,  if  he  were  to 
make  up  his  mind  after  consideration  of  this  evi- 
dence put  before  him  in  writing,  he  should  give  a 
verdict  for  the  defenders.  But  he  did  not  think 
that  his  opinion,  formed  on  the  evidence  in  writing, 
was  half  so  valuable  as  the  opinion  of  the  jury, 
formed  after  hearing  the  witnesses.  Therefore  he 
considered  it  was  not  within  the  province  of  the 
Court  to  disturb  the  verdict. 

Rule  discharged  with  costs. 

Agent  for  Pursuer — John  Thomson,  S.S.C. 

Agents  for  Defenders — ^Home,  Home.  &  Lyell, 
W.S. 


Wednesday,  June  12. 

MUIR  V,  NORTH  BRITISH  DAILY  MAIL. 
Jury  Trial — New  Trial.  Motion  for  new  trial,  on 
the  ground  that  the  verdict  was  against  evi- 
dence, refused. 
This  was  a  motion  by  the  pursuer  for  a  new  trial* 
on  the  ground  that  the  verdict  was  contrary  to  evi- 
dence. The  circumstances  out  of  which  the  trial 
arose  were  shortly  as  follows : — ^The  defenders,  on 
27  th  February  1866,  inserted  in  their  newspaper  a 
paragn^h,  headed  "Railway  Negotiations,"  having 
reference  to  the  position  of  the  Union  Railway  and 
the  purchase  of  certain  property  belonging  to  Bailie 
Brown.  On  1st  March  they  expressed  their  regret 
that  statements  had  appeared  in  their  previous 
paper  under  the  above  heading,  which,  they  were 
now  informed,  were  in  almost  every  essential  par- 
ticular at  variance  with  fact.  They  stated  that  the 
information  on  which  the  paragraph  had  been 
founded  had  been  vouched  for  by  Mr  G.  W.  Muir, 
and  was  inadvertently  allowed  to  appear  without 
jiroper  authentication.  Mr  Muir  wrote  to  the 
editor  of  the  Daily  Mail  a  letter,  which  was  pub- 
lished on  6th  March,  contradicting  the  statement 
that  he  had  vouched  for  the  accuracy  of  the  para- 
graph in  question,  and  saying  that  ho  did  not  see 
it  till  published.  He  complained  of  the  mention 
of  Bailie  Brown*s  name  in  connection  with  the 
proceedings  in  London,  as  being  equally  unjustifi- 
able with  the  mention  of  his  own,  and  objected 
otherwise  to  the  account  given  by  the  repoiter  of 
his  conversation  with  him.  To  this  the  Daily  Mail 
appended  a  letter  by  their  reporter,  to  the  effect, 
that  although  Mr  Muir  had  not  seen  the  paragraph 
— and  it  was  never  said  he  did — ^he  had  vouched 
for  the  information  on  which  it  was  written.  That 
information  was  taken  down  in  shorthand,  word  for 
word,  from  his  own  lips.  Some  information  he  had 
given,  as  to  the  abandonment  of  a  high  level  station 
in  Buchanan  Street  by  the  Caledonian  Railway 
Comitany  many  years  ago,  was  omitted  as  irrelevant; 


and  the  only  addition  made  to  his  words,  in  tran- 
scribing them  for  publication,  was  the  qualifying 
phrase,  "  we  understand."  The  following  note  by 
the  editor  was  added : — "  We  need  hardly  say  which 
of  the  two  Tersions  of  the  above  story  we  belieye 
tlie  true  one,  and  have  only  again  to  apologise  to 
our  readers  for  the  inadvertence  by  which  any 
statement  emanating  from  such  a  quarter  found 
admission  into  our  columns." 

Mr  Muir  then  brought  an  action  of  damages 
against  the  publisher  and  proprietors  of  the  Daily 
Mail,  on  the  ground  that  the  said  notices  and  paiar 
graphs,  the  substance  of  whidi  is  given  above, 
falsely  and  calumniously  represented  that  he  had 
communicated  to  the  d^euders*  employees,  for  the 
purpose  of  publication  in  their  newspaper,  state- 
ments in  every  essential  particular  at  variance  with 
fact ;  that  he  was  a  person  whose  word  was  not  to 
be  believed ;  and  that  any  statements  he  might 
make  were  unworthy  of  credit,  and  unfit  for  publi- 
cation in  a  newspaper.  Damages  were  liud  at 
£1000. 

The  case  was  tried  before  Lobd  Babcaplb  and  a 
jury  in  April  last.  The  jury  unanimously  found 
for  the  defenders. 

Soon,  for  the  pursuer,  moved  for  a  rule  on  the 
defenders,  to  show  cause  why  a  new  trial  should 
not  be  granted,  on  the  ground  that  the  verdict  waa 
contrary  to  evidence. 

The  Court  unanimously  refused  to  grant  the 
rule. 

The  LoBD  Pbwidbnt  said  he  did  not  think  that 
there  was  any  case  here  for  granting  a  new  trial.  It 
was  one  of  those  questions  more  for  the  determina* 
tion  of  a  jury  than  for  the  determination  of  the 
Court ;  and  that  consideration  in  itself  would  be 
quite  sufficient  to  render  him  very  unwilling  to  in- 
terfere with  the  verdict.  Of  course  one  would  be 
inclined  to  do  so  if  it  were  shown  that  there  had 
been  the  publication  of  a  clearly  calumnious  state- 
ment not  in  any  way  justified.  But  that  was  not 
the  case  here.  It  was  not  wonderful  that,  when  the 
editor  of  the  Dai^  Mail  came  home  and  found  that 
the  publication  of  the  paragraph  had  caused  a  great 
deal  of  annoyance  to  pen»nB  of  respectability,  and 
when  he  was  told  that  he  nad  been  misled  upon  a 
somewhat  delicate  subject,  it  was  not  surprisiDg 
that  he  should  have  felt  annoyed,  and  should  have 
inserted  a  withdrawal  or  retractation  of  the  state- 
ments in  his  newspaper  as  early  as  possible,  and 
that  he  should  do  so  with  some  degree  of  irritation 
of  feeling.  Though  the  paragraph  unquestionably 
did  show  that  the  editor  was  much  annoyed,  and 
though  it  was  also  somewhat  unusual  to  dJAclose 
the  name  of  the  person  from  whom  the  inaccurate 
information  was  derived,  still  the  paragraph  did 
not,  in  his  view  of  it,  contain  any  actionable  matter. 
It  might  have  been  so  construed  by  the  evidence 
as  to  be  calumnious  in  its  effect,  because  addressed 
to  the  public  of  Glasgow,  who  were  acquainted 
with  the  railway  matters ;  and  it  was  for  the  pur- 
suer to  have  satisfied  the  jury  of  that  by  evidence. 
But  he  led  no  evidence  to  show  that  the  words 
used  imported  anything  else  than  they  might  do  if 
they  were  used  in  their  fair  and  obvious  meaning. 
All  he  could  say  was  that  they^seemed  to  him  to 
contain  nothing  actionable  whatever.  But  then 
the  pursuer's  counsel  said  that  the  last  parenthe- 
tical paragraph  appended  to  the  reporter*8  letter 
was  much  more  bitter  and  clearly  actionable,  and 
that  it  must  be  held  to  give  a  colour  and  meaning 
to  the  first  letter.  Now,  he  thought  there  was  one 
thing  that  the  learned  oounsel  put  out  of  view  al* 
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together,  vhiclx  was  of  the  greatest  possible  import- 
ance for  the  consideration  of  the  jury,  and  that  was 
the  cironmstances  nnder  which  Uie  last  paragraph 
note  of  the  editor  was  written,  because  matters 
were  then  in  a  different  state.  The  pursuer  and 
the  reporter  came  into  a  direct  conflict,  and 
there  was  a  mutnal  charge  of  want  of  veracity  by 
the  one  towards  the  other.  In  looking  to  the  two 
letters  between  Mr  Muir  and  the  reporter,  laid  be- 
fore them  as  part  of  the  case,  were  the  jury  not 
bound  to  consider  whether  they  were  applicable  to 
the  facts  in  reference  to  the  conclusion  they  should 
come  to  ?  He  thought  that  most  undoubtedly  they 
were ;  and  what  conclusion  could  they  come  to  but 
that  the  statement  in  the  letter  of  the  pursuer  was 
not  true,  and  that  the  statement  in  the  letter  of  the 
reporter  was  true.  Now,  they  came  under  these 
circumstances  to  read  the  note,  in  which  certainly 
pretty  strong  language  was  used,  and  it  was  for 
the  jury  to  say  whether  it  was  in  the  circumstances 
actionable  or  not.  The  meaning  of  the  paragraph 
was  just  this — **  We  are  satisfied  that  our  reporter 
18  stating  a  matter  of  fact  truly,  and  we  are  satisfied 
that  Mr  Muir  was  not  stating  it  truly."  His  Lord- 
ship gave  no  opinion  on  that  point,  but  he  thought 
the  jury  were  quite  entitled  to  say  that  the  pursuer 
was  not  entitled,  in  the  circumstances,  to  recover 
damages.  Therefore  he  was  not  prepared  to  give 
the  slightest  countenance  to  disturbing  the  verdict. 

Lord  GubbishiitL  said  that  his  opinion  was  very 
much  influenced  by  this  element  in  the  case — that 
the  newspaper  publishers  did  not  commence  the 
series  of  papers  complained  of.  He  thought  it  was 
the  duty  of  the  publishers  of  the  newspaper  to  put 
themselves  right  in  this  matter,  and  that  they  were 
entitled  to  give  their  own  opinion  as  to  the  accuracy 
of  the  statements.  He  therefore  entirely  concurred 
with  his  Lordship. 

LoBD  Dbab  said  that  a  practice  prevailed  very 
extensively  among  newspapers  of  publishing  letters 
anonymously.  He  was  not  sure  if  it  would  not  be 
very  wholesome  if  everybody  who  wrote  letters  to 
the  newspapers  had  their  names  put  at  the  end  of 
them ;  but  certainly  when  newspapers  were  misled 
by  wrong  information  given  to  them,  it  was  a 
wholesome  thing  that  the  name  of  the  party  who 
gave  the  erroneous  information  should  be  published 
by  them,  when  they  thought  the  circumstances 
fairly  warranted  that  being  done.  He  concurred 
with  his  Lordship  in  refusing  to  disturb  the  ver- 
dict. 

Loan  Abdmillan  concurred. 

Agents  for  Pursuer — ^D.  Crawford  &  J.  Y.  Guthrie, 
S.S.C. 

Agent  for  Defenders — John  Ross,  S.6.C. 


Wednesday^  June  12. 
SECOND  DIVISION. 

rLEMING  V,  BUEGE8S  AND  ROLES. 
Bankruptcy — Tnutee — Debt — Offer  of  Payment — 
L&ue — Regittration  of  Leases  Act  1867 — PeH- 
tion — Asngnation — Lis  Pendens.  A  party  who 
hod  acquired  right  to  a  lease  in  security  of  a 
debt,  and  applied,  by  petition,  to  the  Sheriff  to 
be  put  in  possession  under  the  Registration  of 
Leasee  Act,  was  offered  payment  of  his  debt 
in  fall  by  the  debtor's  trustee  on  condition  of 
his  granting  an  assignation  of  the  lease  to  him. 
He  was  willing  to  grant  a  discharge,  but  re- 
Cased  to  grant  the  assignation,  on  the  ground 


that  he  held  the  subjects  in  security  of  another 
debt,  to  which  he  had  acquired  right  after  the^ 
date  of  the  sequestration  and  of  hu  application 
to  be  put  in  possession.    Held  that  he  was 
bound  in  equity  to  grant  the  assignation,  and 
that  he  could  not  plead  counter-equity  as  ap- 
plicable to  a  debt  acquired  pendente  Ute^  and* 
after  judicial  demand  for  the  assignation  was 
made. 
Burgess  had  granted  to  Fleming  an  assignation 
of  a  lease  of  heritable  subjects  in  security  of  a  debt. 
Burgess  afterwards    became    banlmipt   in   1864. 
Fleming  presented   the    present  petition  to  the 
Sheriff  of  Inverness,  under  the  Registration  of 
Leases  Act  1867,  craving  to  be  put  in  possession 
of  the  subjects  of  lease.   Subsequent  to  the  seques- 
tration, the  petitioner  acquired  right  to  another 
debt,  secured  by  a  decree  following  upon  an  ad- 
judication which  had  been  led  against  the  same 
subject  in  1862.    Roles,  the  trustee  in  the  seques- 
tration, offered  payment  of  the  first  debt,  which 
was  preferable,  upon  assignation  of  the  security; 
but  the  petitioner  maintained  that  the  trustee  must 
be  satisfied  with  a  simple  discharge.      He  said 
that  it  would  be  to  his  prejudice  to  grant  the  as- 
signation asked  by  the  trustee,  because  he  was 
entitled  to  hold  the  lease  as  preferable  security 
for  both  debts.    The  Sheriff-substitute  (Thomson) 
and  the  Sheriff  (Ivort)  held  that  the  petitioner 
was  not  bound  to  grant  the  assignation,  holding 
that  the  trustee  had  no  higher  right  than  Burgess 
had,  who  would  not  have  been  entitled  to  claim 
the  assignation ;  and  that  the  assignation  of  the 
decree  of  adjudication  in  favour  of  the  petitioner 
was  of  itself  a  sufiicient  answer  to  the  respondents* 
demand  for  an  assignation ;  for  no  creditor  can  be 
compelled  to  assign  a  right  to  his  own  prejudice. 
The  trustee  advocated.    The  Lord  Ordinary  f  Bab- 
oaplb)  recalled  both  these  interlocutors,  holding 
that,  the  petitioner  not  having  acquired  right  to 
the  decree  of  adjudication  until  after  he  presented 
his  petition,  he  could  not  thereby  pendente  lite  de- 
prive the  trustee  of  his  right  to  demand  an  assig- 
nation of  the  lease,  in  the  interest  of  the  other 
creditors,  upon  his  making  full  payment  of  the 
debt. 
The  respondents  reclaimed. 
A.  R.  Clabk  and  H.  Smith  for  them. 
Watson  and  Tbaynbb  in  answer. 
'  At  advising — 

LoBD  Justick-Clbbk — ^The  case  presented  to  us 
is  that  of  a  party  having  a  security  over  a  lease, 
and  desirous  of  entering  into  possession  under  his 
security,  to  whom  payment  of  the  sum  contained 
in  his  security  is  tendered  by  the  trustee  on  the 
sequestrated  estate  of  his  debtor,  and  the  ques- 
tion is  whether  he  is  bound  to  grant  an  assig- 
nation of  the  debt,  or  is  jtistified  in  offering  a 
discharge.  Considering  the  numerous  transac- 
tions in  which  such  questions  arise,  there  is  sur- 
prisingly littie  authority  to  be  found  in  our  insti- 
tutional writers  on  the  subject.  Mr  Erskine's 
doctrine  on  the  subject  is  stated  with  reference  to 
cases  in  which  the  party  paying  is  actually  bound 
along  with  the  debtor.  But  there  can  be  no  ques- 
tion that  that  equitable  remedy  is  in  much  more 
extensive  operation,  and,  as  laid  down  in  the  case 
o{ Smith  V.  Gentle f  is  applicable  to  all  cases  in  which 
the  creditor  is  putting  diligence  in  force  in  order 
to  recover  payment.  It  is  daily  in  operation 
in  eases  in  which  a  creditor  in  an  heritable  secu- 
rity demands  payment  of  his  bond ;  and  the  same 
principle  would  seem  to  be  applicable  where  a 
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party,  instead  of  enforcing  payment  by  personal 
diligence,  is  seeking  to  enter  into  posseaaion  of  the 
property  of  his  debtor. 

The  right  to  demand  an  assignation  rests  en- 
tirely npon  oonsiderationa  of  equity  as  to  the  posi- 
tion of  parties.  A  discharge  is  all  that,  in  strict 
law,  can  be  demanded ;  bnt  where  an  assignation 
in  favour  of  a  third  party  who  advances  the  money 
necessary  to  pay  the  debt,  while  it  benefits  the 
debtor,  does  no  harm  to  the  creditor,  and  the  credi- 
tor is  insisting  upon  implement  of  his  obligation, 
the  Court  will  intervene  in  the  debtor's  favour. 
The  same  considerations  of  equity  which  cause  the 
strict  law  to  be  varied  in  favour  of  the  debtor,  pre- 
cludes its  application  in  cases  where  the  creditor 
would  suffer  injury.  A  creditor  receiving  payment 
of  his  debt  is  not  held  to  be  under  any  obligation 
to  assign,  if  the  assignation  shall  be  to  his  preju- 
dice. He  cannot,  of  course,  be  called  upon  by  a 
debtor  who  himself  pays  his  debt,  to  grant  any 
such  deed. 

The  demand  for  an  assignation  here  is  met  by 
two  answers.  In  the  first  place,  it  is  urged  upon 
us  that  the  trustee  is  truly  no  more  than  a  repre- 
sentative of  the  debtor,  and  reference  is  made  to 
the  case  of  Ewart  and  Latta,  and  to  the  opinion  of 
Lord  Westbury,  who  says  in  that  case,  that  the 
trustee  can  maintain  no  higher  ground  in  reference 
to  his  demand  than  the  debtor  himself  could  do. 

The  trustee  does  no  doubt  represent  the  ba^- 
rupt  in  a  certain  sense,  but  he  is,  in  virtue  of  his 
confirmation,  an  adjudging  creditor.  The  right  of 
an  adjudger  in  implement,  and. the  right  of  an 
adjudger  for  debt,  warrant  legal  reversion.  He  is 
administrator  of  the  estate  for  the  interest  of  all 
the  creditors,  and  an  assignation  would  plainly  be 
an  auxiliary  in  his  administration.  In  tiie  case  of 
Latta,  the  observation  of  Lord  Westbury  was  made 
in  reference  to  a  state  of  the  fact  in  which  a  trus- 
tee claimed  an  assignation  on  payment,  not  of  the 
debt  duo,  but  of  78.  6d.  in  the  pound  of  that  debt. 
The  assignation  was  offered  by  the  creditor  if  his 
whole  debt  was  paid ;  the  argument  was,  that  the 
debtor  could  not,  on  payment  of  78.  6d.  in  the 
pound,  have  asked  an  assignation ;  and  a  trustee 
could  not  exercise  a  privilege  in  reference  to  a 
partial  payment.  I  do  not  think  that  this  objec- 
tion is  good. 

The  creditor  farther  pleads  that  he  has  a  second 
debt  and  security,  and  that  the  assignation  of  his 
right  to  the  first  security  will  prejudice  his  reme- 
dies under  that  security.  Had  that  security  been 
held  by  the  creditor  anterior  to  the  sequestration, 
I  should  have  been  disposed  to  think  the  objection 
valid.  It  would  present  some  difficulty  if  &e  ac- 
quisition had  been  made  subsequent  to  the  seques- 
tration. It  seems  to  meto  present  none  at  all,  seeing 
that  it  was  acquired  after  the  application  was  made 
for  entry  into  possession,  and  simultaneously  with  an 
order  for  condescendence.  It  is,  I  think,  impos- 
sible for  us  to  hold  that  a  party  can  plead  against 
a  demand  judicially  made — a  prejudice  arising 
from  the  voluntary  acquisition  of  the  debt,  in  refe- 
rence to  which  debt  so  acquired  prejudice  is  averred 
pending  the  litigation.  The  only  prejudice  which 
he  can  plead  as  to  this  debt,  and  the  drcum-. 
stances  of  its  acquisition,  seem  to  me  to  exclude  all 
equity  in  reference  to  it.  To  the  equitable  demand 
of  the  trustee  he  must  show  counter-equity,  and  if 
all  the  equity  which  he  can  urge  is  the  effect  to  be 
produced  upon  a  debt  to  whidi  he  had  no  right 
until  the  jutlicinl  demand  for  an  assignation  was 
mado  and  actually  under  discussion,  I  cannot  see 


that  he  presents  any  case  for  our  equitable  inter 
ference.  I  do  not  think  that  he  con  be  heard  to 
plead  prejudice  to  a  right  only  acquired  plainlj  for 
the  very  object  of  raising  the  ]:dea.  I  thenfon 
agree  with  the  Lord  Ordinary,  with  whose  viewi, 
as  expressed  in  his  note,  I  generally  concur. 

Tbe  other  Judges  concurred. 

The  interlocutor  of  the  Lord  Ordinary  vas  ae- 
cordingly  adhered  to. 

Agents  for  Reclaimer— Hagort  &  Bum  Kardodi, 
W.S. 

Agents  for  Respondents^Murdoch,  Boyd,  &  Co^ 
W.S. 


I^irsdat/j  Jtme  13. 
FIBST  DIVISION. 

FRA8EB   V,   T0I7NGEB  A  60K. 
iSeporoAion  —  Culpa  —  Ur^eneed  Maehinay—Nm 
Trial— Bill  of  ExcepUont,    Motion  for  new 
trial,   on   the  ground  that  the  verdict  vm 
against  evidence,  refused.    Bill  of  Exceptions 
sustained,  on  the  ground  that  tiie  first  direction 
excepted  to  was  ambiguous,  and  the  second 
unsound. 
In  this  case,  in  which  Mrs  Margaret  Fraser, 
widow  of  James  Fraser,  provision  deider  and  cow- 
feeder  in  Alloa,  was  pursuer,  and  Goorge  Younger 
k  Sons,  brewers  in  Alloa,  were  defenders,  the  fol- 
lowing issue  was  sent  to  a  jury  in  April  1867  :— 
"  Whether  the  pursuer's  daughter,  Ann,  died  in 
consequence  of  injuries  sustained  on  or  aboat 
the  10th  of  April  1866,  from  an  unfenoed 
shaft  in  the  mash-house  of  the  defenders' 
brewery  at  Allqa,  through  the  fault  of  the  de- 
fenders, to  the  loss,  injury,  and  damage  of  the 
pursuer  ?  " 
Damages  laid  at  XIOOO. 

The  jury  unanimously  returned  a  verdict  for  the 
defenders.  The  pursuer  moved  for  a  rule  on  the 
defenders  to  show  cause  why  the  verdict  should  not 
be  set  aside  as  contrary  to  evidence,  and  also  pre- 
sented a  bill  of  exceptions  to  the  judge's  chaige. 

The  presiding  judge  (Kihloch)  had  chaiged  the 
jury,  inter  atta— (1)  That  if  they  were  satisfied  on  the 
evidence  that  Ann  Fraser  ought  not  to  have  been 
ia  the  mash-house  of  the  defenders  on  the  occasioa 
in  question,  the  defenders  were  entitled  to  a  ver- 
dict. (2)  That  the  act  of  the  servants  of  the  de- 
fenders in  allowing  the  deceased  Ann  Fraser  to 
come  within  the  mash -house  would  not  affect  the 
defenders  if  the  jury  were  satisfied  on  the  evi- 
dence that  their  doing  so  was  in  contravention  of 
a  direct  order  of  the  defenders.  To  these  direc- 
tions the  pursuer  had  excepted  at  the  trial. 
Fbasxb  and  J.  G.  Smith  for  pursuer. 
GiFFOBD  and  John  HuNviui  for  defenders. 
On  the  motion  for  a  rule,  the  Court  held  that 
thore  was  no  ground  for  granting  it  on  the  footing 
that  the  verdict  was  against  the  evidence,  whatever 
might  be  said  as  to  the  law.  Supposing  no  law 
had  been  laid  down,  or  that  the  law  laid  down  were 
sound,  the  Court  were  all  of  opinion  that  the  ver- 
dict was  fully  justified  by  the  evidence,  and  that 
the  evidence  led  to  this,  that  the  girl  killed  did,  by 
her  own  fault  and  recklessness,  contribute  to  her 
own  destruction. 
On  tlie  bill  of  exceptions. 
Ix)BD  Presidknt — In  this  case  it  is  necessary,  in 
the  first  place,  as  it  is  in  considering  any  bUl  of 
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exceptions,  to  look  to  the  terms  of  the  issue ;  but, 
in  the  seoond  place,  it  is  necessary,  in  considering 
a  bill  of  exceptions  like  this — where  the  exceptions 
are  taken  to  the  directions  given  after  all  the  eyi- 
dence  has  been  led  on  both  sides — to  look  to  the 
case  attempted  to  be  made  on  the  evidence  by  the 
pursuer  and  defenders  respectively.  The  Court  is 
not  entitled  to  consider  the  evidence  with  the  view 
of  coming  to  a  conclusion  in  point  of  fact  itself, 
but  for  seeing,  on  the  one  hand,  what  is  the  nature 
of  the  case  which  the  pursuer  tried  to  make;  and,  on 
the  other  hand,  what  is  the  nature  of  the  case  of 
the  defenders.  Now  the  question  raised  in  the 
issue  was,  whether — [reads  issue].  And,  as  in  many 
snch  cases,  the  whole  question  in  dispute  arose  on 
the  words,  "  through  the  fault  of  the  defenders." 

On  the  one  hand,  the  pursuer  contended  that  she 
had  shown  that  the  fault  which  led  to  her  daugh- 
ter's death  was  attributable  entirely  to  the  fault  of 
the  defenders  or  their  servants ;  that  the  mash-house 
was  the  place  where  persons  came  to  purchase 
draff,  and  that  the  mash-house  was  dangerous  be- 
cause of  the  shaft  being  unfenced.  On  the  other 
hand,  the  defenders  contended,  as  matter  of  fact, 
that  the  mash-house  was  not  the  proper  place  for 
such  persons  to  come ;  that  they  were  not  allowed 
to  come  into  the  mash-house,  and  that  the  deceased 
was  well  aware  of  this  rule,  and  came  there  not- 
withstanding. Now  what  is  the  direction  given  by 
the  judge  in  these  circumstances  ?  He  tells  them, 
under  that  head  of  his  charge  excepted  to  under 
the  first  exception,  that — [reads].  The  chief  ob- 
jection, and  the  only  serious  one  to  it  is,  that  it  is 
equivocal  and  ambiguous,  and  therefore  calculated 
to  mislead  the  jury,  or  calculated  to  lead  different 
jurymen  in  different  directions,  according  to  the 
meaning  they  might  attach  to  the  words.  "  Ought 
not  to  have  been  in  the  mash-house,"  implies  the 
existence  of  fault  somewhere,  but  that  might  be 
either  entirely  in  the  deceased  herself,  or  it  might 
be  entirely  in  the  defenders'  workmen,  or  partly  on 
the  one  side  and  partly  on  the  other.  Now,  ac- 
cording to  what  may  be  the  state  of  the  fact  on  the 
evidence,  a  different  result  will  follow.  If  it  was 
entirely  the  fault  of  the  deceased  herself,  the  de- 
fenders are  entitled  to  a  verdict.  If  entirely  the 
fault  of  the  defenders  or  their  servants,  the  pursuer 
will  be  entitled  to  a  verdict.  If  partly  the  fault  of 
both,  the  legal  result  is,  that  the  defenders  are  still 
entitled  to  a  verdict.  And  the  jury  had,  in  digest- 
ing this  evidence,  this  most  misleading  direction, 
that  if  they  wore  satisfied  that  the  deceased  ought 
not  to  have  been  in  the  mash-house  on  the  occasion 
in  question,  the  defenders  were  entitled  to  a  verdict. 
And  the  difficulty  is  aggravated  when  you  come  to 
consider  that  one  part  of  the  jury  may  have  thought 
it  all  the  fault  of  one,  a  second  part  of  the  jury 
may  have  thought  it  all  the  fault  of  the  other,  while 
a  third  part  may  have  thought  it  the  fatdt  of  both, 
while  yet  they  might  all  coincide  in  the  verdict, 
which  they  certainly  ought  not  to  have  done  if 
they  entertained  these  different  views  of  the  evi- 
dence. That  is  my  reason  for  thinking  it  impos- 
sible not  to  allow  the  first  exception.  Then  as  to 
the  second  exception,  I  look  on  it  differently,  for 
that  is  a  false  proposition  in  law.  It  is — [reads]. 
Now  it  does  not  matter  in  what  connection  witii 
the  evidence  you  consider  this  proposition,  nor 
under  what  circumstances,  because  the  gist  of  this 
direction  is,  that  the  act  of  the  servants  of  the  de- 
fenders, which  would  otherwise  and  in  the  ordinary 
case  havo  made  the  defenders  liable,  would  not  do 
so  if  the  act  were  done  in  contravention  of  the  do- 


fenders'  order.  Now  this  is  unsound,  because  the 
act,  whether  done  in  contravention  of  the  defend- 
ers' order  or  not,  has  nothing  to  do  with  the  legal 
liability  of  the  defenders. 

The  second  exception,  therefore,  must  also  be  sus- 
tained. But  I  cannot  conclude  without  saying  that 
I  am  exceedingly  sorry  to  be  driven  to  this  con- 
clusion, because  we  have  seen  the  state  of  the  evi- 
dence, and  one  cannot  help  seeing  that  the  case  is 
not  sufficient  to  affix  liability  on  the  defenders; 
and  that,  if  that  evidence  is  repeated  to  a  jury,  the 
pursuer  cannot  get  a  verdict,  because  fault  is  dis- 
closed on  the  part  of  the  deceased  herself,  which  is 
quite  sufficient  to  free  the  defenders.  But  we  can- 
not travel  out  of  the  bill  of  exceptions,  and  must 
deal  with  them  as  I  have  indicated. 

The  other  judges  concurred. 

Exceptions  allowed,  and  new  trial  appointed,  re- 
serving all  questions  of  expenses. 

Agent  for  Pursuer— W.  R.  Skinner,  S.S.C. 

Agents  for  Defenders — Morton,  Whitehead,  & 
Greig,  W.S. 

Thursday^  June  13. 

SECOND   DIVISION. 

LINDSAY  AND  LONG  V.  BOBEBTSON  AND 
OTHEB& 
Muuel  Fuhingt— Barony — General  Title — Jus  Pub- 
licum— Posuuicn — AgreemmU — Leasee — InU' 
rim  Interdict,  Circumstances  in  which  interim 
interdict  granted,  pending  the  trial  of  the 
question  m  to  rights  of  parties  to  mussel  scalps 
situated  on  the  shore  between  high  und  low 
water  mark. 
This  iff  an  action  of  suspension  and  interdict 
brought  by  Sir  Goutts  Lindsay  and  Ck)lonel  Long, 
proprietors  of  land  on  the  River  Eden,  the  object  of 
which  is  to  interdict  the  fishermen  of  St  Andrews 
from  gathering  mussels  from  the  mussel-scalps  on 
the  north  side  of  the  river.  The  suspenders  found 
upon  a  barony  title  with  a  general  clause  of  fish- 
ings, which,  they  maintain,  is  a  title  upon  which 
they  can  prescribe  a  right  to  mussels;  and  they 
found  upon  certain  leases  which,  they  say,  are  evi- 
dence of  their  possession,  and  of  theirs  only.  The 
respondents,  on  the  (Jther  hand,  say  they  have  a 
right  to  take  mussels  tliere,  and  anywhere  else,  be- 
tween high  and  low  water  mark,  or  on  the  shdres 
of^  navigable  rivers,  because  it  is  Juris  publid,  a 
right  which  inheres  in  every  member  of  the  State, 
merely  as  such,  and  forms  no  part  of  the  hereditary 
revenues  of  the  Crown  which  the  Crown  can  gift 
to  a  subject.  They  further  rely  upon  a  grant  of 
lands,  with  the  mussel-scalps  adjoining,  made  to 
the  magistrates  and  community  of  St  Andrews, 
which,  fiiey  say,  entitles  any  of  the  inhabitants,  as 
beneficiaries  under  the  grant,  to  take  mussels  from 
the  adjoining  scalps ;  and  they  contend  that  that 
grant  carries  them  to'  any  of  the  mussel-scalps  on 
the  river,  because  they  form  one  continuous  con- 
nected estate.  The  respondents  also  say  that  they 
have  had  possession  of  the  scalps  on  the  northern 
side  of  the  river  as  well  as  Uie  complaiueis.  The 
complainers,  besides  their  title  and  possession,  found 
upon  a  compromise  fixing  the  Eden  as  the  bound- 
ary agreed  to  in  a  litigation  between  the  town  and 
the  proprietors  in  the  Sheriff-court  in  1805.  Tho 
complainers'  predecessors,  on  the  one  hand,  re- 
nounced their  right  to  take  mussels  from  the  south 
side  of  the  river,  being  that  adjacent  to  the  lauds 
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comprehended  in  the  grant  to  the  town,  that  right 
having  been  asserted  towards  the  end  of  tho  pro- 
ceedings which  residted  in  the  above  compromise ; 
and,  on  the  other  hand,  the  magistrates,  as  taking 
bnrden  upon  them  for  the  community,  renounced 
their  right  to  gather  mussels  from  the  north  side, 
being  that  in  dispute  in  the  present  case. 

The  case  came  up  before  the  Lord  Ordinary  on 
the  Bills,  who  granted  interim  interdict,  on  condi- 
tion that  the  complainers  should  supply  the  fisher- 
men with  mussels  at  the  rate  of  Is.  per  basket 
pending  the  trial  of  the  question  of  right,  and  bind 
themselves  to  repeat  the  sums  so  obtained  if  they 
were  ultimately  found  wrong. 

The  respondents  reclaimed. 

(D.  F.)  MoNCBKiFF,  A.  R.  Clask,  and  W.  A.  Bbowit, 
for  them,  argued — ^The  most  liberal  construction 
that  can  be  put  on  the  complainers'  titles  is  to  read 
them  as  giving  them  the  right  of  salmon-fishing ; 
but  under  such  a  title,  even  with  a  clause  of 
barony,  it  is  impossible  to  prescribe  a  right  of  mus- 
sel fishing.  The  right  to  take  mussels  from  the 
shore  of  the  sea  between  high  and  low  water,  and 
in  navigable  rivers,  is  jurU  publiei.  It  forms  no 
part  of  Uie  feudal  estate  of  the  Crown ;  it  is  vested 
in  the  Crown,  as  trustee,  for  the  uses  of  the  public. 
Notwithstanding  the  inalienable  character  of  the 
right,  a  private  grant  to  a  subject  has  been  sus- 
tained. But  that  is  no  invasion  upon  the  public 
right,  for  it  is  done  in  the  interests  of  the  public ; 
and  the  theory  upon  which  such  a  grant  has  been 
sustained  is  that,  in  order  to  the  protection  of  the 
subject,  the  public  consent  to  its  being  gifted  to 
the  exclusion  of  the  public,  and  their  acquiescence 
is  evidenced  by  their  refraining  to  exercise  their 
right  for  forty  years.  But  to  make  such  a  grant 
effectual,  there  must  be  a  concurrence  of  (1)  ex- 
press grant  in  the  title,  and  (2)  exclusive  prescrip- 
tive possession.  That  was  expressly  neld  by 
Lord  Barcaple  in  the  case  of  the  Duchess  of  Suther- 
land V.  Watson,  Upon  a  question  of  title,  there- 
fore, the  respondents  are  in  a  better  case  than  the 
complainers,  whose  title  is  not  only  doubtful,  but 
plainly  insufficient.  In  such  circumstances,  in* 
terim  interdict  should  not  be  granted.  The  min- 
ute of  agreement  in  ld06,  relied  upon  by  the  com- 
plainers, was  in  no  way  binding  upon  the  respon- 
dents, because  it  was  of  the  nature  of  a  compro- 
mise of  a  right  to  which  they  were  not  parties ; 
and  further,  because  it  was  ultra  vires  of  the  magis- 
trates to  alienate  a  right  that  was  held  for  the  com- 
mon good  of  the  burgh.  The  complainers*  leases 
are  by  no  means  conclusive  evidence  as  to  their  ex- 
clusive possession, — ^they  were  not  inconsistent  with 
a  possession  by  the  fishermen  according  to  their 
wants ;  and  in  truth  the  probability  of  the  respon- 
dents' possession  was  evidenced  by  the  warrandice 
undertaken  in  the  leases,  which  was  only  from  fact 
and  deed.  Separatim^  the  respondents  had  a  better 
title  in  their  private  grant,  which  was  sufficient  to 
carry  them  to  any  part  of  the  river,  the  mussel 
beds  forming  one  contiguous  connected  estate. 

Youiio,  Watsov,  and  Balfour  in  answer — It  is 
impossible  to  say  that  salmon-fishing  is  not  a  part 
of  the  feudal  estate  of  the  Crown.  It  is  quite  evi- 
dent that  it  must  be  so,  because  in  the  case  of 
OrarU  a  grant  was  sustained  to  a  private  subject, 
and  there  was  no  reason  in  that  if  the  right  was 
not  a  part  of  the  hereditary  revenues  of  tho  Crown, 
capable  of  being  granted  out,  and  not  inalienable, 
and  extra  wmmercwm,  as  contended  for  by  the  re- 
spondents. If,  then,  it  was  a  right  capable  of 
alienation,  the  only  remaining  question  under  title 


was.  How  could  it  be  acquired?  It  was  held,  in 
the  case  of  Oammell,  that  salmon-fishings  could  be 
acquired  by  prescriptive  possession  upon  a  title  of 
barony  with  a  general  clause  of  fishings ;  and  if 
salmon-fishings  could  be  so  acquired,  there  was  no 
reason  in  principle  why  other  rights  of  fishings 
should  not  be  acquired  in  the  same  way.  But  eVen 
if  this  is  not  so,  the  judgment  of  Lord  Baicaple  in 
the  Duchess  of  Sutherland's  case  could  only  be 
pleaded  the  length  of  saying  that  the  question  was 
still  an  open  one ;  for  the  Court,  after  hearing  ar- 
gument in  that  case,  considered  the  point  which  it 
raised  so  difficult  that  they  ordered  written  argu- 
ments. But  if  the  title  is  doubtful,  there  can  be  no 
doubt  whatever  as  to  the  possession,  for  the  com- 
plainers produce  leases  of  the  subject;  and  it  is 
quite  out  of  the  question  to  say  that  the  complain- 
ers got  £400  of  a  rent  for  a  subject  which  was,  ac- 
cording to  the  respondents'  contention,  in  the  com- 
mon occupation  of  the  public.  The  respondents 
cannot  in  this  process  maintain  the  plea  that  the 
compromise  of  1806  was  ultra  vire$  of  the  magis- 
trates. But,  at  any  rate,  the  complainers  have 
been  able  to  bring  forward  strong  prima  facie  en- 
dence  of  their  possession ;  and  even  taking  the  tiUe 
as  doubtful,  that  is  a  reason  why  the  possession 
should  remain  as  it  is  until  the  rights  of  parties 
are  definitively  ascertained. 

At  advising — 
,  The  Lord  Justicb-Clkrk — The  suspension  and 
interdict  now  under  our  consideration  seeks  to  in- 
terdict the  respondents,  who  are  fishermen  Hring 
in  St  Andrews,  from  interfering  with  mussel  scalps 
on  the  north  shore  of  the  Eden,  alleged  to  be  the  pro- 
perty of  the  complainers.  Sir  Coutts  Lindsay  and 
Colonel  Long,  which  mussel  scalps  are  adjacent  to 
their  estates  and  adjacent  baronies  of  Leucbars, 
Bamsay,  and  EarlshsJl.  They  are  substantially  on 
the  foreshore,  lying,  as  they  do,  between  high  and  low 
water,  with  the  exception  of  one  scalp,  which  appears 
to  be  situated  about  the  centre  of  the  river  at  low 
water,  and  a»to  which  they  claim  right  to  that  po^ 
tion  which  extends  on  the  north  of  the  medium  fium 
of  the  stream.  The  complainers  rest  upon  alleged 
exclusive  poesession  of  these  mussel  scalps,  extending 
not  only  for  seven  years  prior,  to  their  application,  but 
for  a  period  exceeding  the  years  of  prescription ;  and 
they  refer  to  their  titles,  which  convey  a  right  of 
barony  and  fishings,  as  an  adequate  title  to  which 
their  possession  is  to  be  ascribed.  The  respondents 
deny  the  allegation  of  possession,  and,  on  the  con- 
trary, affirm  that  they  were  in  possession  of  these 
very  scalps  at  and  prior  to  the  date  of  the  lodging 
of  the  complaint ;  and  they  plead  their  right  as 
parties  beneficially  interested  as  erantees  under  a 
charter  of  the  then  Archbishop  or  St  Andrews,  of 
very  ancient  date,  conveying,  as  they  say,  a  right 
to  the  magistrates  and  ixihabitants  of  St  Andrews. 
They  further  plead  a  right  in  themselves,  as  mem- 
bers of  the  public,  and  the  abeence  of  any  title 
which  can  be  viewed  as  having  conferred  a  right  to 
mussel  scalps. 

The  note  has  been  passed  to  try  the  question, 
and  there  is  no  objection  to  that  part  of  the  inter- 
locutor of  the  Lord  Ordinary  which  passes  the  note; 
but  the  Lord  Ordinary  has  continued  an  interim 
interdict,  originally  granted  by  Lord  Curriehill 
when  the  note  was  presented,  on  certain  conditions, 
and  that  is  objected  to ;  and  the  respondents  insist 
that  the  interim  interdict  should  be  recalled.  This 
is  a  question  of  importance  to  both  parties,  and  we 
have  heard  a  full  and  able  arguraent.upon  the  sub- 
ject. 
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In  this  question,  it  appears  to  me  that  two  points 
must  specially  be  had  in  view.  One  is,  the  st-ate  of 
the  possession  at  the  time  of  the  application ;  and 
the  other  is,  the  effect  which  the  giving  or  with- 
holding of  the  interim  interdict  may  hare  npon  the 
rights  of  the  respeotiYe  parties  as  they  may  be  ulti- 
mately determined.  If  a  settled  state  of  possession 
is  sought  to  be  disturbed — a  possession  not  preca- 
rious, nor  sudden,  nor  recent,  nor  having  its  origin 
in  violence— 4he  law  will  indine  towards  the  conti- 
nuance of  such  possession  as  against  the  pretensions 
of  parties  seeking  to  disturb  it ;  and  if  great  injury 
to  the  rights  claimed  hine  ituU  should  follow  the 
license  or  withholding  of  possession,  as  opposed  to 
an  evil  of  lesser  degree  to  be  incurred  by  the  oppo- 
site course,  our  leaning  should  be  towards  the  course 
which  involves  the  lesser  hazard. 

How  stands  the  question  of  possession  ?  We  are 
not  in  a  stage  of  the  cause  at  which  it  is  possible 
for  us  to  come  to  a  definitive  opinion  upon  the  facts 
as  to  that  matter ;  but  we  have  submitted  to  us, 
and  we  must  judge  of  the  matter  upon  such  mate- 
rials as  we  have.  It  is  impossible  for  us  to  take 
averments  on  either  side  into  view,  unless  in  so  far 
as  supported  by  documents  or  facts  established  or 
admitted.  Looking  to  documents  before  us,  and 
judging  of  their  effect  in  connection  with  facts 
which  are  not  contradicted,  and  proceedings  which 
do  not  admit  of  contradiction,  I  come,  without  diffi- 
culty, to  the  result  that,  in  dealing  with  the  matter 
of  possession,  whatever  the  effect  of  the  possession 
may  be,  we  must  in  this  question  hold  with  the 
oomplainers.  To  lay  the  foundation  for  a  possess- 
ory judgment)  exclusive  possession  of  the  subject 
for  seven  years  before  the  application  is  enough — 
that  possession  seems  to  me  to  be  established  by 
the  lease  of  these  very  mussel  scalps  granted  by 
Sir  Goutts  Lindsay  and  Colonel  Long  in  favour  of 
the  other  complainer,  Q.  Golville,  whose  right  as 
tenant  subsisted,  although  upon  the  eve  of  expiry, 
at  the  date  of  the  application,  coupled  with  the  un- 
disputed fact  that  payment  of  the  fall  rent  was 
maide  in  terms  of  the  provisions  of  that  contract. 
The  lease  professes  to  give  the  full  right  of  pos- 
session of  the  subjects  to  the  lessee.  I  am  unable 
to  believe  that  any  such  rent  could  be  agreed  to  be 
paid,  if  there  were  a  conceded  right  on  the  part  of 
the  public,  or  any  considerable  portion  of  them, 
to  take  and  use  these  scalps  at  their  pleasure, 
and  to  remove  mussels  without  pa3nng  for  them. 
There  would  then  be  no  certain  source  out  of 
which  the  very  large  rent  of  £416  a  year  could 
come.  Further,  the  tenor  of  the  lease,  which  im- 
poses severe  conditions  on  the  tenant  in  reference 
to  the  maintenanc  eof  the  scalps,  and  the  exclusion 
of  acts  by  which,  from  the  mode  of  gathering,  evil 
might  be  done,  necessarily  implies  entire  power 
over  the  subjects  embrac^  in  the  lease.  But  the 
possession  conferred  on  the  complainer  Ck)lville 
was  a  continuance  of  a  possession  under  leases  in- 
structed to  extend  so  far  back  as  1840,  and  of  a 
possession  evidenced  by  payments  of  sums  as  rents 
for  these  scalps.  So  far  therefore  as  the  fact  of 
possession  is  concerned,  we  must,  I  think,  proceed 
upon  the  footing  of  universal  possession  had  on  the 
part  of  the  complainers,  disturbed  at  or  about  the 
date  of  the  application. 

But  the  respondents  appeal  to  the  principle  that 
possession  without  an  adequate  title  must  be  dis- 
regarded, and  they  dispute  the  proposition  that  a 
title  to  a  barony  with  fishings  can  be  held  to  vest 
a  right,  though  followed  by  possession,  of  whatever 
continuance. 


In  support  of  that  proposition,  it  is  plainly  im- 
possible, in  the  state  of  the  law  and  decisions,  to 
affirm  that  the  Crown  cannot  confer  a  right  to 
mussel  scalps.  The  right  to  mussel  scalps  has 
been  held  to  be  capable  of  being  the  subject  of  a 
Crown  grant ;  and  if  the  reasoning  of  Lord  Eames 
in  the  case  of  Orant  is  true,  it  must  be  so,  other- 
wise the  general  and  indiscriminate  use  of  a  kind 
of  subject  which  requires  to  be  used  and  kept  up 
with  great  care  would  lead  to  its  destruction.  The 
question  is  truly,  not  whether  the  Crown  has  the 
power  to  grant  the  right,  but  whether  the  right  can 
be  acquired  by  a  grant  of  fishings  in  connection 
with  a  barony  on  l£e  shore  of  which  the  scalps  lie, 
followed  by  possession.  The  Dean's  views  are,  that 
an  express  grant  would  have  been  sufficient.  Mr 
Brown  went  further,  and  maintained  that  no  such 
grant  would  be  available  unless  forty  years'  posses- 
sion followed.  Now,  as  the  matter  stands,  I  am 
not  prepared  to  pronounce  either  that  such  a  title* 
is  certainly  good  or  certainly  insufficient.  Your 
Lordships  of  this  Division  have  ordered  written  ar- 
gument upon  the  question,  and  we  must  therefore 
hold  it  an  open  and  a  difficult  question.  In  order 
to  withhold  the  benefit  of  proved  universal  posses- 
sion, to  the  effect  of  denying  to  it  the  usual  effect* 
of  maintaining  the  party  in  possession  while  the 
question  of  right  is  being  tried,  I  should  require  to 
be  satisfied  that  the  title  was  bad.  In  this  case,  it 
is  clear  to  my  mind,  not  merely  that  exclusive  pos-' 
session  has  been  had  on  the  part  of  the  com- 
plainers, but  that  it  has  been  had  in  virtue  of  these 
titles.  The  proceedings  in  the  question  with  the 
Magistrates  of  St  Andrews  in  the  beginning  of  the 
century  prove  that  abundantly.  Are  we  to  invert 
a  settled  state  of  possession,  founded  upon  a  title 
which  has  not  only  formed  the  basis  of  that  posses- 
sion, but  which  was  publicly  and  judicially  rested 
on  as  giving  the  right  of  possession,  and  which  has 
been  followed  by  a  state  of  possession,  acquiesced 
in  for  more  than  half  a  century  ?  The  mere  setting 
up  of  a  pretension  unheard  of  during  that  half  cen- 
tury, which  I  hold  to  have  been  in  abeyance  for  all 
that  long  period,  would  have  a  strange  effect  in- 
deed if,  while  the  validity  ^of  the  pretension  re- 
mains undetermined,  it  was  to  be  immediately 
given  effect  to. 

Further,  I  think  that  to  reoal  the  interim  inter- 
dict would  be  attended  with  consequences  ex- 
tremely injurious  to  the  interests  of  the  com- 
plainers if  ultimately  successful.  I  do  not  think 
that  the  interests  of  the  respondents  could  be  pre- 
judiced, in  event  of  their  ultimately  prevailing,  to 
any  extent  which  could  bear  comparison  with  such 
a  loss  as  the  complainers  would  sustain. 

The  complainers,  Sir  0.  Lindsay  and  Colonel 
Long,  have  been  in  receipt  of  rents,  augmented 
from  time  to  time,  and  for  the  ten  years  prior  to 
Whitsunday  last,  amounting  to  no  less  than  £415 
a-year.  Admit  the  respondents  to  take  bait  ad 
Ubitum^  and  without  payment,  and  no  rent  could 
be  collected.  Admit  these  respondents  and  the 
whole  public  of  Scotland,  and  these  scalps  might 
be  at  the  end  of  the  litigation  in  a  mined  condi- 
tion, rendering  uselsss  the  expenditure  which  has 
been  laid  out  on  them  already,  and  requiring  time 
and  outlay  to  restore  them.  I  cannot  hold  that,  in 
this  question,  we  can  assume  that  the  respondents 
could  take  possession  to  the  exclusion  of  the  whole 
public,  and  so  listen  to  statements  as  to  regula- 
tions to  be  observed  during  the  litigation.  I  think, 
in  the  first  place,  that — ^viewing  the  respondents  as 
claiming  under  the  grant — ^the  magistn^es,  and  not 
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the  respondents,  must  be  yiewed  as  grantees,  to  the 
extent  at  least  of  admitting  of  arrangements  being 
made  by  the  grantees — ^the  Council — as  to  pos- 
session, which,  particularly  when  followed  by  pos- 
session, require  to  be  shown  in  a  proper  process  to 
be  null.  In  the  second  place,  I  see  nothing  in  the 
frrant  which,  without  proof  of  possession,  can  be 
held  to  extend  to  these  scalps.  In  this  way  public 
possession  must,  I  think,  necessarily  follow  a  recal 
of  the  interdict;  and  the  consequences  of  that 
possession  would  or  might  be  such  as,  I  think, 
might  be  most  serious. 

On  the  other  hand,  the  respondents,  under  the 
judicial  undertaking  of  the  complainers,  embodied 
in  the  interlocutor  of  Lord  Gurriehill,  and  adopted 
by  Lord  Mure,  are  entitled  to  be  supplied  during 
the  litigation  at  a  shilling  a  baskei---a  sum  said, 
and  not  disputed,  to  be  thelowest  price  evercharged. 
Their  possession,  therefore,  is  secured  as  it  stood 
during  the  past ;  and  if  they  ultimately  succeed, 
they  have  solvent  parties  against  whom  tiieir  claim 
for  repetition  may  be  made. 

I  am,  therefore,  for  adhering  to  the  Lord  Ordi- 
nary's interlocutor. 

Lord  Gowah — ^The  only  question  for  the  Court 
to  dispose  of  at  this  stage  is,  whether  the  interim 
mtermct  granted  by  the  interlocutor  of  Lord  Currie- 
hill,  idbould  be  continued  ? 

There  has  been  a  great  deal  of  elaborate  argu- 
ment upon  the  legal  effect  and  import  of  the  titles 
on  which  the  complainers  found,  and  to  which  they 
refer  their  possession  of  the  mussel  beds  in  ques- 
tion. There  is  in  their  earlier  titles  a  general 
grant  of  fishings,  and  in  the  charter  of  sale  from 
the  Crown,  on  which  infeftment  followed  in  1788, 
the  grant  is  of  the  **  salmon  and  other  fishings"  be- 
longing to  the  barony  and  estate  of  Leuchars. 
There  is  no  special  grant  of  mussel  fishings, — ^that 
is  conceded ;  out  then  it  is  contended  that  the  gene- 
ral terms  of  the  Crown  title  are  su£Scient  to  sup- 
port the  right,  when  followed  by  prescriptiye  pos- 
session and  exclusiye  use  and  enjoyment  under  it, 
of  the  mussel  fishings  claimed.  And,  at  all  events, 
it  is  maintained  that,  in  this  question  as  to  interim 
interdict,  the  possession  which  the  suspenders  have 
enjoyed  cannot  be  alleged  to  have  been  without 
tilde,  there  being  at  least  a  prima  facie  title  in  the 
suspenders  to  which  that  possession  may  be  as- 
cribed. 

I  wish  carefully  to  abstain  from  expressing  any 
opinion  as  to  the  sufQciency  of  the  general  grant  of 
fishings  oontoined  in  the  baronial  title,  founded  on 
by  the  complainers,  to  vest  in  them  a  proprietary 
right  in  the  mussel  scalps  or  banks  to  which  this 
application  for  interdict  applies.  That  will  fall  to 
be  disposed  of  under  the  passed  note.  All  that  is 
necessary  at  present  is  to  state  the  grounds  on  which, 
as  it  appears  to  me,  the  Lord  Ordinary  has  done 
right  in  continuing  the  interim  interdict. 

1 .  That  there  has  been  possesnon  for  a  long  period 
of  time,  on  the  part  of  the  complainers,  of  these 
mussel  beds,  is  esteblished  by  the  leases  produced 
in  process,  the  last  of  which  is  for  ten  years 
from.  Whitsunday  1867,  at  a  yearly  rent  of  £415, 
and  which  bears  to  have  been  granted  by  the  less- 
ors as  heriteble  proprietors  of  the  "  mussel  scalps 
and  others"  now  in  question. 

2.  This  possession  is,  I  think,  sufiBciently  con- 
nected for  the  purposes  of  the  present  discussion 
with  the  legal  proceedings  and  relative  agreement 
entered  into  between  the  predecessors  of  the  com- 
plainers and  the  magistrates  of  St  Andrews  in  Janu- 
ary 1806,  whereby,  on  the  one  part,  the  magistrates 


renounce  the  right  of  the  city  fishers  and  inhabi- 
tents  to  gather  mussels  from  the  mussel  beds  or 
scalps  situate  on  the  north  side  of  the  medium  fibm 
of  the  river  Eden,  being  the  beds  or  scalps  in  ques- 
tion ;  and,  on  the  other  part,  the  predecessors  ^  the 
oomplainer  renounce  and  give  up  aU  right  to  the 
mussel  beds  or  scalps  situate  in  the  iouA  side  of 
the  said  medium  filum.  This  agreement  had  refer- 
ence to  the  respective  rights  claimed  by  the  parties  in 
these  mussel  beds  under  the  Crown  titles  now  found- 
ed on  by  the  complainers,  and  the  charters  in  favoor 
of  the  magistrates,  community,  and  inhalHtants  of 
St  Andrews,  to  which  the  respondents  refer  in  their 
answers.  And  the  agreement  having  been  submit- 
ted to  the  Sheriff,  his  authority  was  inteiponed 
thereto,  and  decemiture  was  pronounced  in  tenos 
of  it  on  24th  January  1806. 

8.  In  this  stete  of  matters  it  is  impossible  for  me 
to  doubt  that  the  complainers  have  shewn  a  suffi- 
cient title,  on  which  their  possession  has  been 
based,  to  justify  them  in  asking  for  an  interdict  ad 
ifUerimy  so  as  to  preserve  the  wtaiue  quo  until  the 
conflicting  and  competing  claims  and  rights  of  the 
parties  shall  be  definitively  ascertained  and  settled. 
The  case  appears  to  me  to  be  peculiarly  one  for  the 
remedy  sought,  for  whenever  the  existing  state  of 
possession  is  interfered  with,  pending  the  ascertain- 
ment of  the  legal  righte  of  parties,  interdict  to  pre- 
serve matters  as  they  stand  is  the  proper  remedy 
which  the  law  prescribes. 

4.  The  reepondento,  however,  allege  that  their 
right  to  gather  mussels  does  not  depend  solely  upon 
the  charters  in  favour  of  the  burgh,  community,  and 
inhabitente  of  St  Andrews ;  but  that  they  have 
right  vi  publici  jttri»,  as  lieges  of  Her  Majesty,  to 
teke  these  mussels  in  spite  of  any  title  from  the 
Crown,  in  virtue  of  which  the  complainers  or  the 
burgh  of  St  Andrews  itself  may  assert  or  allege 
proprietary  rights.  And,  on  the  same  footing,  it  is 
mainteined  for  them,  that  the  agreement  of  1805 
by  the  magistrates  was  yUra  vtrea,  as  they  had  no 
power  to  enter  into  any  agreement  which  shonld 
compromise  the  right  to  gather  mussels  from  these 
beds,  possessed  by  and  granted  pubUeo  Jure  in  the 
inhabitante  of  St  Andrews  and  m  the  lieges  gene- 
rally of  the  realm.  These  are  important  pleas,  and 
will  be  for  discussion  in  the  future  argument  of 
parties.  I  express  no  opinion  upon  them.  It  may 
be  shown  that  a  Crown  grant  of  fishings  will  not 
esteblish  an  absolute  exclusive  patrimonial  right  in 
mussel  beds.  And,  as  the  validity  of  Crown  grants 
of  white  fishing  in  the  sea  has  been  thought  chal- 
lengable,  it  may  be  that,  as  bait  for  such  white 
fishing,  the  same  principle  should  be  held  to  apply 
to  mussel  beds.  All  these  pleas  are  for  argument 
I  cannot,  however,  recognise  their  relevancy  in  the 
only  question  before  us,  viz.,  whether  the  interim 
interdict  should  be  continued.  To  me  it  appears 
sufficient  to  say,  that  those  pleu,  if  well  founded, 
will  not  be  prejudiced  by  oiir  giving  to  the  com- 
plainers the  interim  remedy  which  they  seek. 

6.  As  regards  the  minute  lodged  by  the.  com- 
plainers, and  to  which  reference  is  made  in  the  in- 
terlocutor of  the  Lord  Ordinary  granting  the  in- 
terdict, it  appears  to  me  that  no  objections  can  be 
token  by  the  respondents.  The  Court  has  no 
doubt  large  powers  in  regulating  interim  possession 
in  such  a  case  as  the  preeent,  and  may  refuse  the 
interdict  asked,  did  it  appear  tiiat  the  granting  of 
it  would  cause  hardship  or  oppression  to  the  re- 
spondents. But  what  the  complainers  have  bound 
themselves  to  by  their  minute  is,  to  sell  mussels  to 
the  respondents  and  others  of  the  fishermen  resi- 
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deut  in  St  Andrews  "  at  the  lowest  price  at  which 
they  haye  ever  sold  musselB."  It  was  not  denied 
at  the  debate,  that  the  price  stated  truly  was  the 
lowest  price  at  which  sales  had  been  made  as  al- 
leged by  the  complainers.  And  this  being  the 
case,  I  am  of  opinion  that  this  matter  has  been 
rightly  disposed  of  by  the  interlocutor  granting  the 
interim  interdict. 

On  these  grounds,  I  am  of  opinion  that  the  re- 
claiming note  should  be  refused. 

Lord  Bssbolioe  concurred.  The  complainers* 
title  was  impeached.  There  is  no  doubt  the  Grown 
can  grant  a  right  of  property  in  the  scalps.  This 
has  been  recognised  in  cases,  and  in  the  Act  of  10 
and  11  Vict.,  maldng  the  taking  of  oysters  ^ra 
{Hivate  scalps  a  theffc.  Whether  the  general  title 
will  carry  scalps  is  subjudiee. 

LoBD  NKAvni  concurred,  but  desired  to  reserve 
his  opinion  even  as  to  the  possibility  of  appropriat- 
ing scalps,  and  said  that  the  preamble  of  an  Act 
could  never  alter  the  law. 

The  Lord  Ordinary's  interlocutor  was  accordingly 
adhered  to. 

Agents  for  Complainers — ^Dundas  k  Wilson,  O.S. 

Agent  for  Beqpondents — Andrew  Bevcridge, 
S.S.G. 


Thursday,  June  14. 

INHPSGTOB  OF  POOB  OF  EmOLASSIE  PABISH 

V.  KIBK-SESSION  OF  EINGLASSIE. 
Poor — DitpotUion — Kirk-Senion — Parochial  Board 
-^Poor  Law  AmendmaU  Act,  {  62.    Held  that 
a  disposition  of  lands  in  1726,  in  favour  of  the 
minister  of  the  parish  and  three  elders  of  the 
session  "  and  their  successors  in  office  from  time 
to  time  as  minister  and  elders  of  the  said  kirk- 
session^  the  tue  and  hthoof  of  the  poor  of  said 
parishy^  fell  under  the  provision  in  the  62d 
section  of  the  Poor  Law. 
The  question  in  this  case  is  whether  a  certain 
farm,  purchased  in  1726,  belongs  to  the  heritors 
and  kirk-sesaiun,  on  behalf  of  the  legal  poor  of  the 
parish  of  Einglassie,  or  is  vested  in  the  kirk-session 
ezclosively,  and  for  the  purpose  of  distribution,  ac- 
cording to  their  discretion,  amongst  the  poor  per- 
sons in  the  parish,  whether  possessing  a  legal  right 
of  relief  or  not. 

The  funds  with  which  this  purchase  was  made 
appear  to  have  been  certain  accumulations  firom 
donations,  collections,  fines,  and  other  sources, 
which  are  described  in  the  minutes  of  the  kirk- 
aession  as  being  in  "  the  poor's-boz  "  of  the  parish. 
The  active  administration  of  these  funds  had  been 
taken  by  the  kirk-session  of  the  parish.  But  the 
minutes  show  that,  posterior  to  the  Proclamation  of 
11th  August  1692,  by  which  the  heritors  and  kirk- 
session  had  the  duty  of  providing  for  the  relief  of 
the  poor  laid  on  them  jointly,  the  heritors  of  King- 
laane  had  more  or  less  intervened  in  the  adminis- 
tration d  the  poor  funds.  In  1726  it  appears  that 
part  of  these  f^ds  were  applied  to  the  purchase  of 
the  farm  of  Bamore  by  the  minister  and  a  commit- 
tee of  elders,  with  the  approval  of  the  kirk-session 
and  heritors. 

The  disposition  itself  has  not  been  recovered,  but 
its  terms  are  shown  by  those  of  the  instrument  of 
sadne  which  possed  on  it,  and  of  a  charter  of  con- 
firmation afterwards  granted  by  the  superior.  The 
disposition  was  in  favour  of  the  then  minister,  and 
certain  elders  specially  named — "  elders  and  mem- 


bers of  the  kirk-session  of  Elinglassie,  and  thoir 
successors  in  office,  from  time  to  time,  as  ministers 
and  elders  of  the  said  kirk-session,  for  the  use  and 
behoof  of  the  poor  of  the  said  parish." 

It  was  maintained,  on  behsdf  of  the  defenders, 
that  the  terms  of  the  disposition  import  a  convey- 
ance to  the  kirk-session  as  a  separate  administra- 
tive body,  altogether  apart  from  the  heritors  of  the 
parish,  and  for  the  purpose  of  a  discretionary  dis- 
tribution amongst  poor  persons  in  the  parish,  whe- 
ther legally  entitled  to  relief  or  not.  They  main- 
tained that  the  disposition  bore  this  import,  so 
clearly  that  it  was  not  open  to  be  interpreted,  far 
less  controlled,  by  intrinsic  evidence.  The  pur- 
suers, on  the  other  hand,  contended,  and  the  Lord 
Ordinary  (Kinlooh)  held,  that  the  history  of  the 
fund  must  be  looked  at,  and  that  it  was  clear  from 
the  evidence  that  the  property  was  not  intended  to 
be  dealt  with  in  a  different  way  from  the  poor  funds 
of  the  parish  generally.  His  Lordship  found  that 
at  and  prior  to  the  passing  of  the  stahite  8  and  9 
Vict.,  cap.  88,  the  property  libelled  belonged  to  the 
heritors  and  kirk-session  of  Einglassie,  for  behoof 
of  the  poor  of  the  said  parish. 

The  defenders^reclaimed. 

Magdonau)  (with  him  Girroan)  was  heard  for 
them. 

W.  M.  Thoxson  (with  him  Youhg)  was  heard  in 
answer. 

In  consequence  of  the  difficulty  of  the  question, 
the  Court  ordered  written  argument  to  be  laid  be- 
fore the  whole  Court.  All  the  consulted  judges 
accordingly  returned  opinions,  with  the  exception  of 
the  Lord  President  The  following  is  the  opinion 
of  Loud  Cc^bbxbhill  : — 

"  In  the  year  1726  a  piece  of  land  called  Bamoro 
was  purchased  by  the  kirk-session  of  the  parish  of 
Einglassie,  and  the  disposition  thereto  was  taken 
in  the  name  of  four  individuals,  viz.,  the  then 
minister  of  the  parish  and  three  elders  of  that 
session  '  and  their  successors  in  office,  from  time  to 
time,  as  minister  and  elders  of  the  said  kirk-see- 
sion,  for  tht  use  and  behoof  of  the  poor  of  said  parish,'' 
By  the  statute  8  and  9  Vict.,  c.  88,  {  62,  which  was 
passed  on  4th  August  1846,  it  is  enacted  that  when 
any  property  *  shtdl,  at  the  time  of  the  passing  of  this 
Act,  belong  to  or  be  vested  in  the  heritors  and  kirk- 
session  of  any  parish,  or  the  magistrates  or  magis- 
trates and  town  council  of  any  burgh,  or  commis- 
sioners, or  trustees,  or  other  persons  on  behalf  of  the 
said  heritors  and  Jdrk-sesnon,  or  magistrates,  or 
magistrates  and  town  council,  under  any  Act  of 
Parliament,  or  under  any  law  or  usage,  or  in  virtue 
of  any  gift,  grant  bequest,  or  otherwise,  for  the  use  or 
benefit  of  the  poor  of  such  parish  or  burgh,*  such  pro- 
perty shall  oe  held  to  belong  to  the  parochial  board 
established  by  that  statute,  and  shall  be  tiienceforth 
administered,  by  that  board  as  therein  set  forth. 
The  pursuers,  the  parochial  board  of  the  parish  of 
Einglassie,  as  established  xmder  that  statute,  claim 
that  that  farm  of  Bamore  shall  be  declared  to  be- 
long to  them,  and  shall  be  conveyed  to  them,  or  be 
administered  for  their  behoof,  in  terms  of  that  en- 
actment. 

"  In  order  to  dispose  of  this  demand,  it  appears 
to  be  necessary  to  ascertain  whether  or  not  the 
words,  the  poor  of  the  parish,  as  used  in  the~dispoei- 
tion  of  1726,  have  the  same  meaning  as  that  in 
which  they  are  used  in  the  statute  1845  ?  If  they 
have,  the  action  is  clearly  well-founded.  But  if 
they  have  not — ^if  the  class  of  persons  so  designated 
in  the  disposition,  according  to  the  true  meaning  of 
the  phrase  as  there  used,  are  a  different  class  of 
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persona  from  those  who  are  designated  bj  the  same 
phrase  as  it  is  nsed  in  the  statute,  the  action  could 
not  be  sustained ;  because  the  intention  of  the  Legis- 
lature was,  not  to  deprire  any  class  of  persons  of 
property  which  previously  belonged  to  them,  or  was 
held  in  trust  for  their  behoof,  whether  they  had 
been  described  by  the  denomination  of  the  poor  of 
a  parish  in  the  title  to  their  property,  or  by  any 
other  denomination — ^but  merely  to  transfer  to  the 
parochial  boards  thereby  constituted  the  adminis- 
tration of  such  property  as  had  been  previously 
held  for  behoof  of  the  class  of  persons  who  had  had 
a  leffol  right  to  parochial  support. 

"  The  phrase,  the  poor  of  a  parish,  is  ambiguous. 
It  sometimes  means  that  class  of  persons  who,  be- 
sides being  in  destitution,  are  also  disabled  by  non- 
age, or  by  old  age,  or  by  bodily  or  mental  infirmity, 
from  earning  means  for  their  subsistence.  That  is 
the  class  of  persons  to  which  the  description  is  ap- 
plied in  the  62d  section  of  the  statute  1845.  But 
the  phrase  has  also  been  sometimes  used  as  mean- 
ing classes  of  persons  who,  while  not  under  bodily 
or  mental  disability  to  earn  their  subsistence,  yet, 
from  inability  to  obtain  employment  in  consequence 
of  stagnation  in  trade,  or  from  some  other  adverse 
circumstances  in  their  lot,  cannot  procure  the  means 
of  subsistence,  and  are  thus  brought  into  a  tempo- 
rary state  of  destitution.  Many  charitable  gifts 
and  bequests  have  been  made  for  relieving  or  miti- 
gating the  destitution  of  such  persons ;  and  very 
naturally  the  benefactors  have  often  committed  the 
management  of  such  funds  to  the  Idrk-sessions  of 
parishes,  as  having  the  best  opportunities  of  know- 
ing the  persons  intended  to  he  benefited.  The 
funds  arising  from  the  offerings  collected  at  the 
doors  of  the  parish  churches  are  also  administered 
by  the  kirk-session  alone,  chiefiy  for  relief  of  that 
class  of  the  poor.  By  the  proclamation  of  29th 
August  1698  one-half  of  these  collections — and  by 
the  statute  1846  the  whole  of  them — are  adminis- 
tered by  the  kirk-sessio^  alone.  Other  funds  also 
are  left  to  the  exclusive  administration  of  the  kirk- 
session  alone  for  similar  purposes.  And  the  kirk- 
sessions  in  rural  parishes  have  for  time  immemo- 
rial been  in  use  to  apply  such  funds  in  relieving 
the  classes  of  poor  who  have  not  applied  for  relief 
as  a  matter  of  right  to  the  parochial  board.  And 
this  system  has  I  believe,  been  attended  with  the 
most  beneficial  consequences,  by  relieving  persons 
in  very  distressing  circumstances,  without  their 
sinldng  into  a  state  of  physical  disability  and  per- 
manent pauperism.  But  that  class  of  persons  are 
not  induded  among  those  who  are  denominated  the 
poor  of  the  parish  in  the  62d  section  of  the  statute 
1846.  On  the  one  hand,  the  parochial  boards  esta- 
blished by  that  Act  not  only  are  not  bound  to  ap- 
ply the  funds  which  are  thereby  placed  under  their 
administration  in  relieving  the  necessities  of  that 
class  of  persons,  but  are  not  even  entitled  to  do  so, 
es  a  matter  of  sound  discretion  and  good  policy, 
however  clamant  may  be  the  destitution  and  dis- 
tress of  these  persons  themselves,  and  of  helpless 
families  dependent  upon  them.  On  the  other  hand, 
fands  which  may  have  been  provided  from  private 
sources,  or  from  church-door  collections  and  other 
sources  of  revenue  of  kirk-sessions  before  mentioned, 
are  not  included  among  those  which,  by  the  52d 
section  of  the  Statute  1846,  are  transferred  to  the 
parochial  boards  thereby  established. 

"  There  may,  in  some  cases,be  difficulty  in  ascer- 
taining which  of  these  two  different  classes  of  poor 
were  ^uly  meant  by  grants  msule  for  the  poor  in 
indefinite  terms.    But  when  that  matter  is  ascer- 


tained, the  provisions  receive  effect  according  to 
the  true  intent  and  meaning  of  the  parties  by 
whom  they  have  been  made.  I  make  this  remark, 
because  in  the  pleadings  I  observe  some  statementB 
which  might  be  read  as  importing  that  the  Legis- 
lature, by  the  Statute  of  1846,  had  actually  deprived 
all  that  interesting  class  of  the  poor  of  such  provi- 
sions as  private  beneficience  had  made  towards 
their  relief.  Probably  these  statements  have  not 
been  intended  to  bear  such  meaning ;  but  if  they 
have,  they  are,  in  my  opinion,  utterly  unwarranted. 
The  Act  of  1846  leaves  all  such  provisions  in  fall 
effect,  when  the  object  of  them,  according  to  their 
true  meaning  and  construction,  are  not  the  legal 
poor.  Since  the  date  when  that  Act  was  passed 
two  such  deeds  have  been  made  the  subject  of  dis- 
cussion and  judgment  in  this  Court, — ^tbe  one  in 
the  case  of  Bathgate,  the  other  in  the  case  of  Lm- 
lithgow,  referred  to  in  the  Lord  Ordinary's  inte^ 
locutor.  In  both  of  them  the  judgment  proceeded 
upon  an  inquiry  into  the  true  meaning  and  con- 
struction of  the  deeds  under  which  the  subjects 
were  held,  and  it  was  found  that,  according  to  the 
true  meaning  of  the  deed  in  both  of  these  cases, 
the  grants  had  been  made  in  favour  of  the  class  of 
poor  I  am  now  adverting  to.  In  my  opinion,  both 
cases  were  rightly  decided,  although  in  both  cases 
the  judgment  proceeded  upon  the  meaning  of  the 
particular  deeds  under  which  the  subjects  were 
held,  and  consequently  neither  of- them  afford  a 
precedent  for  any  other  case,  exoept  to  this  effect, 
that  the  decision  of  each  case  will  depend  upon  the 
meaning  of  the  parties  to  the  deed  under  which 
the  property  is  held. 

*'  This  being  the  case,  the  question  we  are  now 
dealing  with  is.  What  is  the  true  meaning  and 
construction  of  the  disposition  of  the  lands  of  Ba- 
more,  which  in  1726  were  granted  to  the  minister 
and  three  elders  of  the  parish  of  Kinglassie,  and 
their  successors  in  ofiice,  for  the  use  and  behoof  of 
the  poor  of  that  parish?  In  dealing  with  this 
question  the  parties  have  endeavoured  to  show 
that  that  deed  should  be  oonstmed  as  contended 
for  by  them  respectively, — first,  from  the  tenns  in 
which  that  disposition  is  expressed ;  seooiuUjf,  from 
the  source  from  which  the  price  of  the  farm  of 
Ramore  was  paid ;  and,  thirdly,  from  the  subsequent 
usage  of  the  kirk-session  and  of  the  heritors,  col- 
lectively and  separately,  in  the  administration  of 
the  property,  and  in  the  application  of  its  revenues. 
I  think  that  in  doing  so  the  parties  have  resorted 
to  the  legitimate  and  proper  means  of  oonstming 
the  deed,  and  of  arriving  at  the  true  meaning  (» 
the  document ;  and  I  have  followed  the  same  course 
in  endeavouring  to  form  my  opinion  on  the  sub- 
ject. 

"  In  the  first  place,  as  to  the  terms  of  tiie  deed 
itself,  these  appear  to  me  to  be  ambiguous;  and  if 
there  were  no  other  elements  for  ascertaining  ita 
meaning,  I  would  have  much  difficulty  in  deter- 
mining which  of  the  two  classes  of  poor  it  was  for 
which  the  disposition  was  obtained.  Although  the 
four  members  of  session,  to  whom  and  to  whose 
successors  in  office  it  was  granted,  were  not  the 
whole  of  the  members  of  the  parochial  board,  they 
were  among  its  members ;  they  might  have  held 
the  property  in  trust  for  either  class  of  the 
poor.  I  therefore  think  the  language  merely  of 
the  deed  does  not,  per  se,  afford  a  safe  ground  for 
deciding  the  question. 

"  The  same  remark  applies  to  the  inquiries,  which 
both  parties  have  entered  into;  as  to  the  source 
from  which  the  price  was  derived  which  was  paid 
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by  the  Idrk-session  for  this  land;  for  it  appears 
from  the  records  and  proceedings  of  the  session 
that  the  fands  under  its  management,  although 
derived  from  numerous  different  sources,  were 
merged  together  and  formed  an  indiscriminate 
mass ;  and  that  the  sum,  which  was  taken  out  of 
the  mass  for  paying  the  price  of  Ramore,  has  not 
been  distinctly  identified  with  any  of  these  diffe- 
rent sources  of  income.  I  do  not  find,  therefore, 
that  the  information  given  us  as  to  the  sources  of 
the  kirk-session's  income  affords  efficient  aid  in 
ascertaining  how  the  sum  which  was  paid  as  the 
price  of  the  land  was  obtained.  On  this  part  of 
the  case  the  pursuers  found  upon  the  fact  that  large 
portions  of  these  funds  were  derived  from  gifts  and 
bequests  made  by  individuals  for  the  poor  gene- 
rally ;  and  they  plead  that  it  must  be  presumed 
that  all  such  indiscriminate  gifts  and  bequests  must 
be  presumed  to  have  been  given  for  supporting  the 
l^al  poor.  I  do  not  think  that  there  is  sufficient 
ground  for  such  a  presumption.  It  would  in  each 
case  separately  depend  upon  the  intention  of  the 
donor  or  testator,  as  that  should  be  ascertained 
from  its  terms  as  fairly  construed,  which  of  the  two 
classes  of  poor  were  the  objects  of  his  bounty. 
And  in  the  absence  of  any  information  as  to  the 
actual  intention  of  ambiguous  provisions,  I  do  not 
see  how  it  can  reasonably  be  presumed  that  the 
legal  poor  were  the  class  meant  to  be  provided  for. 
I  think,  when  the  question  becomes  one  merely  of 
prenanption,  the  contrary  presumption  would  bo 
the  more  probable  one ;  because  a  gift  or  legacy  to 
the  legal  poor  would  not  truly  be  an  act  of  charity, 
and  would  be  little  or  no  benefit  to  that  class.  In 
practical  effect  it  would  be  a  gift  or  bequest  in 
favour  of  the  class  who  are  generally  the  wealthiest 
in  the  parish — ^namely,  the  owners,  or  the  owners 
and  occupants,  of  all  the  land  in  the  parish.  As 
they  are  bound  by  law  to  provide  sufficient  funds 
for  the  support  of  the  legal  poor,  a  gift  or  bequest 
to  that  class  of  poor  would  practically  bd  of  no 
benefit  to  them,  but  would  operate  in  relieving  the 
ratepayers  of  their  legal  -obligation.  In  dubio, 
therefore,  the  presumption  would  be  more  probable 
that  the  class  of  the  poor,  whom  such  donors  or 
testators  intend  to  benefit,  are  the  destitute,  who 
have  no  legal  right  to  be  believed  by  the  owners 
and  occupiers  of  the  land  in  the  parish.  But  I 
make  this  remark  only  as  showing  that  the  source, 
from  which  the  price  of  Bamore  was  paid  in  1726, 
has  not  been  so  satisfactorily  ascertained  to  have 
been  derived  from  the  funds  provided  for  the  legal 
poor  as  to  afford  material  aid  in  construing  that 
deed. 

"  But  the  reremaine  to  be  noticed  the  evidence  aris- 
ing from  the  position  which  was  held  by  the 
heritors  as  well  as  the  kirk-session,  which  formed 
the  parochial  board  for  the  time,  in  making  the 
purchase,  and  in  the  future  administration  of  the 
property,  and  of  its  revenue.  In  my  opinion,  this 
department  of  the  evidence  is  conclusive  in  favour 
of  the  pursuers.  In  this  respect  the  present  case 
forms  throughout  a  contrast  to  the  case  of  Linlith- 
gow, In  the  first  place,  throughout  the  treaty  for 
the  purchase  of  the  property  the  kirk-session  con- 
sulted the  heritors,  and  acted  by  their  advice  at 
every  step ;  secondly,  the  revenues  of  the  property 
have  always  been  dealt  with  as  belonging  to  the 
parochial  board  as  part  of  its  funds ;  and  above  all, 
thirdly,  the  parochial  board  for  the  time,  in- 
cluding the  heritors  as  well  as  the  kirk-session, 
have  been  parties  to  the  leases  granted  to  the  te- 
nants of  ihe  property.    In  other  words,  tho  paro- 


chial board  so  constituted  ha^e  always  been  m  the 
possession  of  the  property  through  their  tenants.  To 
show  how  thoroughly  this  was  the  case  at  the  date 
of  the  passing  of  the  Statute  1846,  I,  in  place  of 
all  other  evidence  to  the  same  effect,  quote  the 
following  passages  from  the  lease  which  was  then 
current.  It  is  dated  28th  August  and  2d  Septem- 
ber 1844,  and  it  bears  to  have  been  entered  into 
'  betwixt  John  Balfour,  Esq.  of  Balbimie,  as  nomi- 
nated by  a  meeting  of  the  heritors  and  kirk-session  of 
Kinglassie  parish,  held  there  on  the  16th  day  of 
February  1814,  for  himself  and  the  other  heritors  of 
the  said  parish^  and  the  Rev.  John  Macpherson 
Gunnynghame,  minister  and  moderator  of  the  kirk' 
session  of  Kinglassie,  administrators  of  the  poor  of  that 
parish,  on  the  one  part,  and  Charles  Gs^ner,  pre- 
sent tenant  of  the  farm  of  Ramore,  belonging  to  the 
poor  of  Elinglassie  parish,  on  the  other  part,  in 
manner  following ;  that  is  to  say,  John  Balfour, 
Esq.,  and  the  said  Rev.  John  Macpherson  Gunnyng- 
hame, as  representatives  of  the  other  administrators  of 
the  poor  of  the  said  parish^*  have  let,  &c.,  the  lands 
of  Ramore  for  nineteen  years  from  Martinmas  fol- 
lowing 1844.  And,  on  the  other  part,  Mr  Gardner 
became  bound  to  pay  the  yearly  rent  of  £100 
sterling,  to  the  said  John  Balfour,  Esq.,  and  the 
Rev.  John  Macpherson  Gunnynghame,  as  represen- 
tatives and  administrators  for  the  poor,  'or  to  their 
successors  in  office,  or  treasurer  appointed  by  them  for 
the  poor  of  the  parish  of  Kinglassie,  and  for  their  be- 
hoof* Mr  Gunrfynghame  was  authorised  by  a 
meeting  of  the  kirk-session,  dated  16th  February 
1844,  to  sign  that  lease  on  behalf  of  the  session ; 
and  it  was  signed  by  Mr  Balfour  and  him.  And 
such  having  been  the  footing  upon  which  this  tene- 
ment was  actually  possessed  at  the  date  when  the 
Poor-Law  Amendment  Act  was  passed  in  August 
1846,  as  well  as  formerly  and  subsequently,  I  hold 
it  to  be  conclusively  established  that,  although  the 
feudal  title  was  standing  in  the  name  of  only  cer- 
tain members  of  the  kirk-session,  for  the  use  and 
behoof  of  the  poor  of  the  parish,  it  was  so  vested  in 
their  persons  for  ihe  use  and  behoof  of  that  class  of 
the  poor  whose  affairs  were  administered  by  the  paro- 
chial board, 

"  And  accordingly,  at  the  first  statutory  meeting 
of  the  parochial  board  of  this  parish  which  was  held 
after  the  passing  of  the  Act  pf  1846,  this  property 
was  expressly  recognised  as  belonging  to  that  board. 
It  was  the  duty  of  that  meeting  (which  was  held 
under  the  authority  of  the  Board  of  Supervision  on 
21st  November  1846)  to  determine  whether  or  not 
it  would  impose  an  assessment  in  order  to  raise- 
fonds  for  support  of  the  legal  poor ;  and  the  resolu- 
tion of  the  meeting  was  that  it  should  not  impose 
an  assessment,  in  respect  that  they  had  about  £40 
in  hand,  and  '  more  especially  as  they  have  a  fund 
of  about  £100  per  annum,  arising  from  the  farm  of 
Eamore,  belonging  to  the  kirk-session^  applicahle  to 
the  support  of  the  poor*  And  therefore,  accordingly, 
the  property  and  its  rents  continued  to  be  admin- 
istered as  before  as  belonging  to  the  parochial 
board,  as  administrators  of  the  funds  of  the  legal 
poor. 

"  I  thus  think  that  the  usage  which  has  followed 
on  the  title  by  which  this  trust  was  constituted, 
and  under  which  it  was  held  at  the  time  of  the  pass- 
ing of  the  Act  of  1846,  and  the  manner  in  which 
it  has  been  possessed  and  dealt  with,  satisfactorily 
explain  that,  according  to  its  true  import,  the  trust 
thereby  created  was  for  behoof  of  the  poor  of  the 
parish,  in  the  sense  of  the  62d  section  of  the  Poor- 
Law  Amendment  Act ;  and  that,  therefore,  the  in- 
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teilocator  of  the  Lord  Ordinary  ought  to  be  adhered 
to." 

LoBD  Obkidalb  returned  an  opinion  as  follovB : — 

**  It  appears  to  me  that  this  case  can  be  best  con- 
sidered with  reference  to  these  two  questions : — 1«^, 
Who  are  entitled  to  the  benefit  of  the  disputed  pro- 
perty ?  and,  2ndj  Who  are  entitled  to  its  charge  and 
administration  ? 

"  I..  The  disputed  property  consists  of  a  farm,  the 
title  to  which  was  in  1726  taken  in  favour  of  the 
then  minister,  and  certain  persons  expressly  named, 
'  elders  and  members  of  the  kirk-session  of  King- 
lassie,  and  their  successors  in  office  from  time  to 
time  as  ministers  and  elders  of  the  said  kirk-seesion, 
for  the  use  of  the  poor  of  said  parish ; '  and  these 
were  the  terms  of  Uie  title  by  which  it  continued  to 
be  held  down  to  the  passing  of  the  Poor-Law 
Amendment  Act  in  1845.  8o  far  no  question  has 
been  raised ;  and  it  is  assumed  in  the  argument  on 
both  sides  as  not  admitting  of  controversy,  that 
there  was  thus  a  trust  constituted  for  *  the  use  of 
the  poor  of  the  said  parish.'  But  the  title  gives  no 
farther  or  more  precise  definition  of  '  the  poor  of 
the  said  parish'  than  these  words  themselves  imply. 
It  was  apparently  assumed  that  '  the  poor  of  a 
parish*  denoted  a  class  of  persons  so  well  known 
and  understood  as  not  to  require  any  other  descrip- 
tion. 

"  That  there  were  in  1726,  as  there  is  still,  a  class 
of  persons  who  may  be  denominated  the  legal  poor, 
who  were  and  are  entitled  as  matter  of  right  to 
parochial  relief,  is  certain  and  indisputable,  is 
that  the  olass  of  persons  for  whose  use,  'as  the 
poor  of  the  said  parish,'  the  property  in  question 
was  acquired  In  1726,  and  has  been  held  ever  since, 
as  contended  for  by  the  pursuers  ?  or,  Were  others 
intended  to  be  comprehended,  who,  although  not  of 
the  class  legally  entitled  to  parochial  relief,  are  yet 
in  a  reasonable  sense  poor  persons,  for  whose  benefit 
the  minister  and  kirk-session  might,  in  the  exercise 
of  a  prudent  discretion,  administer  the  trust  which 
was  committed  to  them  ?  These  are  important  in- 
quiries; and  on  a  right  determination  of  them 
depends  in  a  great  measure  the  ulterior  question, 
to  be  afterwards  dealt  with.  Whether  the  disputed 
property  must  now  be  held  to  fall  under  the  admin- 
istration of  the  Parochial  Board  of  Einglassie,  in 
virtue  of  the  Poor-Law  Amendment  Act? 

"  As  already  remarked,  there  is  nothing  in  the 
title  to  the  property  bearing  on  this  matter  beyond 
the  expression  '  the  poor  of  the  said  parish ; '  and 
just  as  little  is  there  in  the  title  any  discretion 
whatever  expressly  conferred  on  the  trustees  as 
regards  the  application  of  the  rents  or  revenues 
arising  from  the  property.  This  being  so,  and 
keeping  in  view  that  in  1726,  when  the  property 
oame  first  to  be  vested  in  the  minister  and  kirk- 
sesaion  of  Einglassie  for  the  use  of  the  poor  of  that 
parish,  l^ere  was  a  certain  class  of  persons  then,  as 
now,  and  all  along,  who  alone  had  a  right  to  legal 
recognition  as  the  poor  of  the  parish  entitled  to 
relief.  I  think  that,  prima  fads  at  least,  that  was 
the  class,  and  no  other,  intended  to  be  benefited. 

**  The  expression,  the  *  poor  of  a  parish,'  has,  in 
my  apprehension,  a  well-known  and  long-estab- 
lished meaning,  which  nothing  but  express  decla- 
ration, or  other  strong  indication  to  the  contrary, 
can  entitle  a  Court  to  disregard  or  depart  from. 
Although  in  the  older  Acts  of  Parliament,  such  as 
the  Act  1579,  c.  74,  while  the  expressions  denoting 
the  class  of  persons  entitled  to  parochial  relief  are 
somewhat  vague,  such  as  the  '  pure,' '  the  pure  and 
impotent,*  and  'aged,  impotent,  and  pure  persons,' 


in  all  the  Proclamations  and  Acts  towards  and 
subsequent  to  the  end  of  the  century — ^for  example, 
the  Proclamations  of  11th  August  1692,  19th 
AugQst  1698,  81st  July  1694,  and  8d  March  1698, 
the  Acts  1695,  c.  48 ;  1696,  c.  29 ;  1698,  c  21,  and 
the  Poor-Law  Amendment  Act,  8  and  9  Vict,  c  88 
— the  expression  used  is  simply  '  the  poor,'  or  '  the 
poor  of  the  parish,'  just  as  in  the  title  to  the  pro- 
perty now  in  dispute.  Many  questions  have  no 
doubt  occurred  regarding  the  right  of  individuals 
to  parochial  relief,  that  is  to  say,  as  to  whether  they 
belonged  to  the  class  recognised  in  law  as  tiie  poor 
of  the  parish,  who  alone  could  maintain  a  legal 
claim  to  relief;  as,  for  example,  in  the  well-known 
cases  of  M*  William  v.  Adams  and  lAndtay  v.  M'Tear 
ril  D.,  719,  and  M'Queen's  Appeal0ase8,pp.  120  and 
155),  where  the  question  was,  whether  able-bodied 
men  in  destitute  circumstances  from  want  of  employ- 
ment, or  their  families,  were  to  be  held  as  among 
the  class  of  poor  entitled  to  parochial  relief.  And 
still  more  recently  the  question  was  raised,  in  the 
case  of  Jsdals  v.  Jack  (2  M'P.,  978,  and  The  Law 
Reports,  vol.  i,  part  i,  Scotch  Appeals),  whether  a 
parochial  board  was  entitled,  although  not  bound,  to 
expend  the  funds  raised  by  assessment  under  the 
Poor-Law  Amendment  Act  upon  the  relief  of  able- 
bodied  poor.  It  was,  however,  finally  and  oollrln- 
sively  settled  in  these  cases  that  neither  able-bodied 
men  nor  their  families  are  or  ever  were  entitled  as 
matter  of  right  to  relief,  and  that  parochial  boards 
the  have  no  discretionary  power  in  the  matter,  but 
funds  must,  and  were  sJways  bound,  to  apply  the 
funds  raised  for  the  poor  of  the  parish — ^to  tiie  sup- 
port inclusively  of  that  class  who  are  *  the  poor,' 
entitled  as  matter  of  right  to  parochial  relief. 

It  cannot,  therefore,  be  now  questioned  that  the 
class  of  persons  comprised  by '  the  poor  of  a  parish ' 
under  the  statutory  Poor-Law  of  Scotland — and 
there  is  nothing  but  statutory  law,  as  interpreted 
by  judicial  decisions,  relating  to  the  subject — ^must 
t>e  held  to  have  been  one  and  the  same  ever  since 
the  date  of  the  old  Act  1579,  c.  14,  which  may  be 
said  to  be  the  foundation  of  the  poor-law  of  Soot- 
land.  Having  regard,  then,  to  this  oonsfderatioii, 
and  to  the  fact,  that  according  to  the  title  to  the 
property  now  in  dispute,  it  was  in  1627  vested,  and 
has  ever  since  been  held  in  trust  '  for  the  use  of 
the  poor  of  the  parish  of  Kinglassie,'  without  con- 
dition or  qualification,  I  Uiink  that  the  only 
reasonable  conclusion  that  can  be  arrived  at  ia^ 
that  it  was  the  legal  poor  of  the  parish— or,  in  other 
words,  those  persons  entitled  as  matter  of  right  to 
parochial  relief,  and  none  other — ^were  intended  to 
be  benefited. 

"  The  Proclamation  of  29th  August  1698,  and  the 
54th  section  of  the  Poor-Law  Amendment  Act  of 
1845,  relating  to  church-door  oollections,  are  cal- 
culatisd,  I  think,  to  confirm,  rather  than  invali- 
date, the  views  I  have  now  expressed,  for  they  show 
that  special  provision  was  necessary  to  authorise 
the  diversion  of  any  part  of  such  collections  i^m 
the  support  of  that  class  of  persons  whidbi  alone  is 
recognised  as  the  poor  of  a  piuish  entitled,  as  matter 
of  right,  to  relief. 

"  Nor  have  I  been  able  to  satisfy  myself  that 
there  is  anything  in  the  present  case  which  renders 
it  either  competent  or  necessary  to  enter  into  any 
inquiry  as  to  the  sources  from  which  the  fands  were 
derived  which  were  employed  in  the  purchase  of 
the  disputed  property  in  1726,  or  as  to  Uie  manner 
in  which  its  rents  or  revenues  have  been  since  ap- 
plied. No  such  inquiry  can,  in  my  opinion,  be 
entered  into  without  trenching  upon  the  weU-es- 
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tabliahed  principle,  that  extrinsic  evidence  is  inad- 
missible to  explain  or  control  the  legal  constmction 
of  a  written  instrument,  in  itself  sufficiently  dear 
and  explicit. 

"  If  indeed  an  inquiry  into  the  sources  of  the 
funds  wherewith  the  disputed  property  was  origi- 
nally acquired,  or  as  to  the  objects  to  which  its 
rents  hare  been  since  applied,  were  admissible 
on  the  footing  and  to  the  effect  contended  for  by 
the  defenders,  just  observe  what  results  might  fol- 
low : — According  to  their  statement  in  the  record, 
the  disputed  property  was  purchased  with  '  funds 
held  by  the  kirk-seesion  for  pious  purposes  within 
the  parish.  These  funds  have  never  been  applied, 
nor  has  any  one  ever  proposed  that  they  should  be 
applied,  to  the  support  of  only  the  legal  poor.  For 
a  period  long  anterior  to  the  purchase  of  the  said 
lands,  the  revenue  derived  from  the  funds  in  the 
hands  of  the  kirk-session  was  applied  by  them  at 
their  discretion,  and  without  interference  on  the 
part  of  any  one,  for  the  aid  and  relief  of  the  poor 
generally,  although  not  falling  within  the  technical 
description  of  destitute  poor,  as  well  as  for  other 
pious  purposes.  Subsequent  to  the  purchase  of  the 
said  lands,  the  kirk-session  received  the  rents,  and 
used  and  applied  them  in  the  same  manner.'  This 
statement,  so  far  as  its  obvious  inconsistency  admits 
of  any  definite  meaning,  very  forcibly  shows,  in 
my  view  of  it,  the  irrelevancy  of  any  such  inquiry 
as  that  to  which  it  pointe ;  for  while  it  bears  that 
the  disputed  property  was  purchased  '  toitk  funds 
held  hy  the  kirk-senion  forpiout  purpotet  vfWin  the 
parith,*  it  also  very  consistently  bears  that  these 
funds,  before  the  property  was  purchased,  as  well 
as  all  other  funds  held  by  the  kirk-session,  were 
both  before  and  after  the  purchase  applied  '  at  their 
discretion,'  not  exclusively  for  pious  purposes,  but 
for  the  aid  and  relief  of  the  poor  generally,  *  although 
not  falling  within  the  technical  description  of  £e 
destitute  poor,  as  toeU  as  for  other  pious  purposes,' 
It  is  obvious,  I  think,  that  any  inquiry  conctucted 
on  the  basis  of  such  a  statement-^nd  it  is  the 
only  one  made  by  the  defenders  on  the  subject — 
would  be  alike  irrelevant  and  unavailing.  The 
only  title  by  which  the  property  in  question  has 
been  all  along  held  by  the  minister  and  kirk-session, 
expressly  beus  that  it  has  been  vested  in  them 
'  for  the  use  and  behoof  of  the  poor  of  said  parish ' 
alone,  without  the  slighest  allusion  to  any  *]pious 
purposes,'  whatever,  and  without  the  slighest  indi- 
cation that  they  were  to  have  any  discretion  in  the 
matter.  If,  then,  it  be  the  fact  that  the  parochial 
funds  in  charge  of  the  minister  and  kjrk-session  of 
Kinglassie  for  the  support  of  the  poor  of  the  parish 
have  been  applied  at  their  discretion,  or  more  pro- 
bably their  caprice,  to  the  support  of  any  persons 
tbey  were  pleased  to  consider  to  be  in  poor  circum- 
stances, and  *  for  other  pious  purposes,'  such  as, — 
according  to  what  is  stated  by  them  in  their  written 
argument, — *  stranger  poor,'  'common  beggars,' 
'distressed  persons  in  other  parishes,'  'a  person 
whose  house  had  been  burned,  to  purchase  an  ar- 
ticle of  furniture,'  '  an  allowance  to  a  feuar  of  two 
pounds  sterling  to  repair  his  feu,'  '  the  presbytery 
bursar,'  'Highland  bursar,'  'students  of  divinity.' 
'a  person  for  officiating  as  a  precentor,'  and 
•synod  and  presbytery  and  Assembly  clerks,'  the 
latter  kind  of  disbursements,  as  well  as  those  to 
precentors,  having,  the  defenders  add,  '  continued 
during  the  whole  of  the  eighteenth  century,' — I 
should  say  without  hesitation  that  such  an  applica- 
tion of  such  funds  was  quite  tmwarrantable,  and 
that  no  usage,  however  long,  could  legalise  or  jus- 


tify a  continuance  of  such  an  abuse  or  perversion 
of  the  objects  and  purposes  of  a  trust  for  charitable 
purposes.  I  may  further  remark,  that  nothing  could 
better  illustrate  the  dangerous  consequences  of 
holding  that  a  kirk-session,  to  whom  has  been 
committed  the  charge  of  a  fund  '  for  the  use  of  the 
poor  of  the  parish,'  have  a  right  to  apply  it  for  the 
benefit  of  such  persons  as  they  in  their  discretion 
may  be  pleased  to  consider  poor,  than  the  account 
thus  given  by  the  defenders  of  the  way  in  which 
the  fimds  in  question  have  been  hitherto  adminis- 
tered and  applied. 

"  The  course  which  has  followed,  and  the  judg- 
ments pronounced  by  the  Court  in  the  Bathgate 
and  Linlithgow  cases,  are,  I  must  own,  scarcely  re- 
concileable  with  the  views  which  have  now  been 
expressed  by  me ;  for  in  both  of  these  cases  the 
sources  of  the  disputed  funds,  and  the  manner  in 
whidi  they  had  been  in  use  to  be  applied,  would 
appear  to  have  been  inquired  Into,  and  by  the  re- 
sults of  the  inquiry  the  decisions  of  the  Court 
would  appear  to  have  been  in  a  great  measure  re- 
gulated. But  independently  of  the  difierence  in 
the  terms  of  the  constitution  of  the  trust  in  these 
cases — ^which  Roes  far  to  distinguish  them  from 
the  present — ^there  is  the  important  circumstance 
that  the  decision  in  the  case  of  ledaie  v.  Jack  was 
subsequently  pronounced,  correcting  an  erroneous 
impression  wMch  had  previously  prevailed,  to  the 
effect  that  under  the  Act  8  and  9  Vict.,  c.  88,  there 
was  a  class  of  poor  persons,  besides  those  entitled 
to  parochial  relief  as  of  right,  to  whom  a  parochial 
board  might,  in  the  exercise  of  a  discretionary 
power,  apply  the  funds  under  their  charge.  That 
this  erroneous  impression  operated  to  a  considerable 
extent  in  leading  to  the  judgments  which  were 
pronounced  in  the  Bathgate  and  Linlithgow  cases 
IS  obvious,  from  the  reported  opinions  of  the  Judges, 
and  more  particularly  from  that  of  Lord  Rutherford. 
According  to  the  report,  that  learned  Judge  said 
that  his  opinion,  to  the  effect  that  the  disputed 
funds  might  be  applied  for  the  benefit  of  persons 
other  than  the  legal  poor,  was  perfectly  in  agree- 
ment '  with  the  Act  of  Parliament,  because  in  the 
Act  other  poor  than  the  proper  poor  of  the  parish 
are  recognised.  For  in  the  case  of  persons  not  le- 
gally entitled  to  relief,  it  legalises  the  application 
of  the  poor  funds  for  their  benefit,  although  it  with- 
holds from  them  the  right  to  demand  it.  It  even 
goes  further,  for  it  leaves  the  administration  of  the 
church-door  funds  with  the  kirk-session.  There- 
fore, when  I  find  the  testator  giving  £8000  to  trus- 
tees, to  the  exclusion  of  the  parochial  board,  and 
adding  that  the  legacy  should  be  for  the  ben^t  of 
the  poor  in  the  parish,  I  think  it  is  not  to  bo  inter- 
preted as  referring  absolutely  either  to  the  proper 
poor  on  the  one  hand,  or  to  the  poor  not  legidlv 
chargeable  on  the  parish  on  the  other  hand.'  Ii, 
then,  the  erroneous  impression  corrected  by  the 
judgment  of  the  House  of  Lords  in  Isdale  v.  Jack 
had  not  existed  when  the  LiiUithgow  and  Bathgate 
cases  were  decided,  it  is  by  no  means  certain  tiiat 
these  cases  would  have  been  decided  as  they  were, 
or  that  the  course  of  inquiry  adopted  in  them  would 
have  been  followed.  Be  that,  however,  as  it  may, 
I  have  found  it  impossible  to  accept  of  the  decisions 
in  these  cases  as  precedents  which  must  govern  the 
present. 

"  I  need  scarcely  add,  that  I  cannot  look  upon 
the  present  case  as  involving,  as  has  been  sug- 
gested, a  question  of  evidence  only ;  and  I  cannot 
indeed  for  a  moment  suppose  that,  if  such  had 
been  considered  the  nature  of  the  question  to  be 
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decided,  ifc  would  have  been  thouglit  necessary  or 
proper  to  take  the  opinion  of  the  whole  Court  on 
the  subject. 

**  At  the  same  time,  and  supposing  that  an  in- 
quiry iuto  the  original  sources  of  the  property  in 
question,  and  the  subsequent  application  of  its 
rents,  were  competent  and  necessary,  and  that  a 
consideration  of  the  evidence  which  has  been 
brought  to  bear  on  the  disputed  questions  in  the 
present  case  was  to  be  gone  into,  I  should  be  in- 
clined to  think  that  the  Lord  Ordinary's  estimate 
of  that  evidence  is  correct^  and  that  accordingly, 
its  true  import  and  effect  is  to  confirm  the  opinion 
I  have  otherwise  come  to,  viz.,  that  the  property  in 
dispute  must  be  dealt  with  as  being  now,  and  all 
along  since  1726,  held  for  the  use  of  the  legal 
poor  only  of  the  parish  of  Einglassie. 

"  II.  There  yet  remains,  however,  the  question 
whether,  in  virtue  of  the  Poor-Law  Amendment 
Act,  the  8  and  9  Yict.,  c.  83,  the  disputed  property 
must  now  be  held  to  belong  to,  and  to  fsdl  under 
the  administration  of,  the  heritors  and  kirk-session 
of  Kinglassie ;  or  whether  it  is  to  be  held  as  belong- 
ing to,  and  falling  to  be  administered  by,  the  minis- 
ter and  kirk-session  of  that  parish  alone  ? 

"  This  matter  depends  upon  the  proper  construc- 
tion of  section  52  of  the  Poor-Law  Amendment  Act, 
8  and  9  Vict.,  c.  88,  which  provides — *  That  where 
any  property  whatsoever,  whether  heritable  or 
moveable,  or  any  revenues,  shall,  at  the  time  of  the 
passing  of  this  Act,  belong  to  or  be  vested  in  the 
heritors  and  kirk-session  of  any  parish,  or  the 
magistrates  and  Town  Council  of  any  burgh,  or 
commissioners,  or  trustees,  or  other  persons,  on  be- 
half of  the  heritors  and  kirk-session  or  magistrates, 
or  magistrates  and  Town  Council,  under  any  Act 
of  Parliament,  or  under  any  law  or  usage,  or  in 
virtue  of  gift,  grant,  bequest,  or  otherwise,  for  the 
use  or  benefit  of  the  poor  of  such  parish  or  burgh, 
it  shall  form,  and  after  a  time  to  be  fixed  by  the 
Board  of  Supervision,  be  lawful  for  the  parochial 
board  of  each  such  parish,  or  of  the  combination  in 
which  such  parish  or  burgh  may  be  respectively,  to 
receive  and  administer  such  property  and  revenues, 
and  the  right  thereto  shall  be  vested  in  the  paro- 
chial board.' 

*'  In  considering  whether  and  how  far  this  enact- 
ment can  be  held  to  apply  to  and  comprehend  the 
property  in  question,  it  is  of  importance  to  inquire 
whether  the  disputed  property  had,  prior  to  the  pass- 
ing of  the  Poor-Law  Amendment  Act,  in  reality  be- 
longed to,  and  in  law  fell  under  the  administration 
of,  not  the  minister  and  kirk-session  merely  of 
Kinglassie,  but  of  the  heritors  and  kirk-session? 
Now  although,  according  to  the  ipsissima  verba  of 
the  title,  the  property  belonged  to,  and  was  vested 
in,  the  minister  and  kirk-session  alone,  still  it  is 
plain,  and  the  title  expressly  bears,  that  it  so  be- 
longed to  and  was  vested  in  these  parties,  not  for 
themselves  or  for  their  own  enjoyment,  but  in  trust 
— and  the  Act  of  1696  interposes  no  difficulty  in 
regard  to  this— for  the  use  of  the  poor  of  the  parish. 
That  being  so,  it  appears  to  me  necessarily  to  follow 
that  the  property  must  be  held  in  law  to  have  be- 
longed to,  and  been  vest^,  so  far  as  the  memage- 
ment  and  administration  of  it  was  concerned,  in  the 
minister  and  kirk-session  on,  behalf  of  the  heritors 
as  well  as  themselves ;  for  nothing  can  be  more 
clearly  or  better  established  than  that,  prior  to  the 
passing  of  the  Act  8  and  9  Vict.,  c.  88,  all  funds  or 
property  belonging  to  the  poor  of  a  parish  were  in 
law,  unless  othervrise  very  specially  provided,  held 
on  behalf  of  the  heritors  as  well  as  the  kirk -session, 


as  the  administrators  thereof  for  the  poor.  What- 
ever uncertainty  there  may  have  been  in  regard  to 
this  previously,  there  could  have  been  none  after 
the  judgment  of  the  Court  in  the  Humbie  case,  by 
which  it  was  expressly  decided  *  that  the  heritors 
have  a  joint  right  and  power  with  the  kirk-seasion 
in  the  administration,  management,  and  distribution 
of  all  and  every  of  the  funds  belonging  to  the  poor 
of  the  parish,  as  well  collections  as  sums  mortified 
for  the  use  of  the  poor,  and  money  stocked  out  upon 
interest.' 

"  I  cannot  doubt,  therefore,  that  at  the  passing 
of  the  8  and  9  Vict.,  c.  88,  the  heritors  had  a  joint 
right  and  power  with  the  kirk-session  in  the  ad- 
ministration, management,  and  distribution  of  the' 
property  now  in  question,  and  the  rents  or  revenues 
thereof,  for  the  use  of  the  poor  of  Kinglassie ;  and 
if  so,  I  can  have  as  little  doubt  that  the  property 
must,  at  the  passing  of  the  Act,  be  held  to  have  be- 
longed to,  or  been  vested  in,  the  minister  and  kirk- 
session  of  Kinglassie,  in  the  words  of  the  Act,  '  on 
behalf  of  the  heritors  and  kirk-session,  for  the  nso 
or  benefit  of  the  poor '  of  that  parish. 

**  Nor  do  I  think  it  is  either  competent  or  neces- 
sary, in  regard  to  the  question,  who  are  the  parties 
entitled  to  the  administration  of  the  property,  any 
more  than  in  regard  to  the  question,  who  are  en- 
titled to  the  benefit  of  it,  to  enter  into  any  inquiry 
as  to  what  has  been  the  past  usage  bearing  on  the 
matter.  Such  usage  cannot,  I  think,  affect,  much 
less  destroy,  the  legal  right  and  title  of  the  heritors, 
as  established  by  the  statutory  and  established  law 
of  the  country,  to  participate  jointly  with  the  minis- 
ter and  kirk-sesslon  in — to  use  the  words  of  the 
judgment  in  the  Humbie  case — *  the  administration^ 
management,  and  distribution  of  all  and  every  of 
the  funds  belonging  to  the  poor  of  the  parish'  of 
Kinglassie.  Accordingly,  I  find,  in  what  is  called 
the  Cardross  case — ^not  adverted  to  by  either  party 
in  the  present  discussion — briefly  noticed  in  Sr  foot- 
note to  the  report  of  the  case  of  the  £arl  of  OaUo- 
tray  against  the  Minister  and  Kirk-Setaion  of  Dairy, 
in  the  Faculty  Collection,  of  date  22d  February 
1810,  that  usage  was  disregarded  as  affecting  or 
controlling  the  right  of  the  heritors.  The  notioe  I 
refer  to  of  the  Cardrott  case  is  as  follows : — *  A  sum 
of  money  was  left  by  a  lady  in  England  to  a  certain 
district  of  the  parish  of  Cardross,  imder  the  man- 
agement of  the  patrons  or  overseers  of  the  poor  of  said 
place.  The  money  was  recovered  by  the  minister 
and  elders  of  the  parish,  and  managed  by  them  in 
conjunction  with  the  heritors  of  the  district.  The 
other  heritors  of  the  parish  had  not  interfered  for 
nearly  eighty  years,  and  on  their  doing  so  their 
claim  was  resisted.  They  brought  an  action  to 
have  their  joint  right  of  management  ascertained, 
•and  were  successful  in  their  object.'  So  also  do  I 
think  the  pursuer  in  this  case  ought  to  be  socceBS- 
ful  in  his  object. 

**  I  have  only  to  add,  as  I  did  in  reference  to  the 
question  who  were  to  be  considered  '  the  poor '  en- 
titled to  the  benefit  of  the  fund,  that  if  any  inqxiiry 
into  the  usage,  and  a  consideration  of  the  evidence 
as  to  the  parties  charged  with  the  administration  of 
it,  were  competent  and  necessary,  the  result  I  would 
in  that  view  arrive  at  is  the  same  as  that  expressed 
by  the  Lord  Ordinary  in  the  note  to  his  interlocutor. 

'*  For  the  reasons  I  have  now  stated,  I  am  of 
opinion  that  the  interlocutor  of  the  Lord  Ordinary 
is  fight,  and  ought  to  be  adhered  to." 

All  the  other  Judges  arrived  at  the  same  result 
as  LoBD  KiNLocH.  His  Lordship  returned  the  fol- 
lowing opinion  as  a  consulted  Judge : — 
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"  I  retain  the  opinion  embodied  in  my  interlocu- 
tor and  note.  I  do  not  think  the  deed  of  1726  in- 
capable of  construction  by  extrinsic  evidence.  But 
I  conceiTe  that  the  trust  thereby-constituted  in  the 
kirk-session  of  Kinglassie,  '  for  the  use  and  behoof 
of  the  poor  of  the  said  parish,' is  prtMa/oct^,  and 
presumptively,  a  trust  for  the  legal  poor ;  and  that 
the  oniM  lies  on  the  kirk-session  to  establish  tl\at 
the  trust  was  truly  intended  for  a  discretionary  dis- 
tribution by  the  session,  apart  from  the  heritors, 
amongst  persons  within  the  parish  in  a  state  of 
poverty,  whether  possessing  a  legal  claim  of  relief 
or  not.  I  am  of  opinion  that  the  evidence,  rightly 
construed,  not  only  fails  to  make  this  out,  but  di- 
rectly makes  out  the  reverse.  The  original  inter- 
vention of  the  heritors  in  the  purchase  of  the  pro- 
perty,— the  share  which  they  took  from  time  to 
time  in  its  administration, — ^the  mode  in  which 
they  were  ultimately  united  with  the  session  in 
granting  the  leases, — and  the  application  of  the 
rents  to  the  relief  of  the  legal  poor,  by  no  special 
appropriation  of  the  session,  but  indiscriminately 
with  the  other  parochial  funds,  and  especially  with 
the  assessment  which  the  heritors  voluntarily  laid 
on  themselves  (which,  although  perhaps  inaccu- 
rately termed  the  legal  assessment,  stood  in  exactly 
the  same  position  of  being  raised  to  meet  the  legal 
demand), — are  circumstances  which  I  think  unan- 
swerably confirm  the  inference  presumptively  de- 
ducible  from  the  terms  of  the  disposition,  that  this 
property  '  belonged  to  the  heritors  and  kirk-sesaion 
of  the  parish  of  Kinglassie,'  in  the  true  construc- 
tion and  meaning  of  the  Poor-Law  Amendment 
Act." 

At  advising — 

LoBD  GowAN — ^The  consulted  Judges  are  all 
agreed  in  holding  that  the  interlocutor  of  the  Lord 
Ordinary  is  well  founded.  I  concur  in  that  opi- 
nion, on  the  grounds  more  particularly  set  forth  in 
the  opinions  of  Lord  GurriehUl  and  Lord  Deas. 

To  reach  this  result,  it  never  has  appeared  to 
me  necessary  to  challenge  the  authority  of  the  de- 
cision by  the  First  Division  of  the  Court  in  the  case 
of  Bardie  v.  Kirk-Semon  of  Linlithgow.  That  case 
was  decided  upon  the  result  of  the  inquiry,  allowed 
by  Lord  Rutherfurd,  Ordinary,  **  into  the  adminis- 
tration of  the  property  there  in  question,"  "by  whom 
administered,  and  under  what  control,"  and  "  for 
what  objects."  Such  investigation  was  held  to  be 
necessary  from  the  terms  of  the  title,  by  which  the 
subjects  had  been  in  1707  disponed  to  the  then  Elee- 
mosynary for  the  poor  of  the  parish,  "for  the  use  and 
behoof  of  the  kirk-session  of  Linlithgow  and  the  poor 
of  the  said  parish."  The  terms  of  this  title  were  not 
Buch  as  de  piano  to  vest  the  property  in  the  paro- 
chial board  of  the  parish,  under  the  62d  section  of 
the  Poor  Law  Statute  1845 — ^the  provision  in  its 
terms  being  limited  to  property  held,  directly  or 
through  trustees  or  commissioners,"  **  by  the  heri- 
tors and  kirk-session  of  any  parish,"  "for  the  use 
or  benefit  of  the  poor  of  such  parish."  But  while 
this  was  true,  there  was  nevertheless  room  for  hold- 
ing that  under  the  title  the  estate  had  been  man- 
aged and  distributed  throughout  for  the  use  and 
behoof  of  the  legal  poor  of  the  parish.  The  allega- 
tions of  the  parochial  board  to  that  effect,  with  the 
counter  allegations  on  the  part  of  the  kirk-session, 
behoved,  in  consequence,  to  be  investigated  for  the 
just  decision  of  the  cause.  The  result  was  to 
satisfy  the  Court  that  the  kirk-session  had  held  and 
administered  the  fund  for  the  general  poor,  includ- 
ing the  casual  or  occasional  poor,  and  not  for  those 
poor  only  who  were  entitled  to  legal  relief.    The 


principle  on  which  the  Court  proceeded  in  dispos- 
ing of  that  case  appears  to  me  quite  soimd,  what- 
ever may  be  thought  of  the  view  taken  by  the 
Court  of  the  result  of  the  investigation  into  the  re- 
spective allegations  of  the  parties. 

The  same  principle  must,  in  my  opinion,  be  ap- 
plied in  this  case.  The  terms  of  the  title  are  not 
such  as  to  bring  the  property  de  piano  within  the 
express  terms  of  the  statutory  provision,  transfer- 
ring the  management  of  the  poor's  funds  of  the 
parish  to  the  parochial  board.  But  the  terms  of 
the  title  are  such  as  to  justify  investigation  into 
the  history,  management,  and  application  of  the 
subjects  by  the  kirk-session  who  are  the  holders  of 
it  "for  the  use  and  behoof  of  the  poor  of  the 
parish."  Had  there  been  nothing  to  reflect  light 
on  the  origin  and  history  of  this  property  and  its 
management,  the  statutory  terms  of  themselves 
might  not  have  carried  it  to  the  parochial  board,  on 
the  principle  stated  by  the  Lord  President  in  the 
case  of  Linlithgow,  But  adopting  that  view  as  ap- 
plicable to  the  present  case,  the  result  of  the  ela- 
borate investigation  which  has  been  gone  into  ap- 
pears to  me  inevitably  to  lead  to  a  different  con- 
clusion. 

On  these  grounds,  I  am  of  opinion  that  the  de- 
cision of  this  case  in  conformity  with  the  opinions 
of  the  consulted  Judges  not  only  does  not  conflict 
with  the  principle  on  which  the  Court  decided  the 
case  of  Linlithgow,  but  will  be  in  perfect  conformity 
with  that  principle  and  with  the  sound  construc- 
tion of  the  statutory  provision,  when  its  application 
is  sought  to  be  enforced  in  such  circumstances  as 
the  present  case  presents. 

LoBD  Benholxs — ^I  concnr  in  the  opinion  of 
Lord  Ormidale. 

LoBD  Nbavbs  concurred. 

LoBD  Justiok-Clbbk  concurred. 

The  interlocutor  of  the  Lord  Ordinary  was  ac- 
cordingly adhered  to;  but  without  expenses  to 
either  party. 

Agents  for  Pursuers— J.  &  H.  Q.  Gibson,  W.S. 

Agent  for  Defenders — John  Thomson,  S.S.O. 


Friday y  Jwm  14, 
SECOND   DIVISION. 

JOHNSTON  V,  PETTIGREW. 

Bankrupt — Truttee — BeritabU  Securitiee — Bond  and 
.  JHapoeition — Aatignatum — 8  and  9  Viet,,  e,  81 
^Recording  Titles  to  Land  Act  ISd&^Regit- 
tration,  A  party  acquired  two  bonds  and  dis- 
positions in  security  in  corroboration  of  a  dis- 
position of  lands  to  him.  He  took  infeft- 
ment  on  the  disposition,  but  the  instrument  of 
sasine  made  no  reference  to  the  bonds,  and 
they  wore  not  recorded  under  the  Act  8  and  9 
Vict.,  c.  81.  He  afterwards  made  a  disposition 
of  the  lands  and  of  the  bonds,  and  that  deed 
was  registered  under  the  Titles  to  Land  Act. 
This  registration  was  set  aside  by  a  previous 
judgment  of  the  Court  as  an  invalid  title  to 
the  lands.  Held,  in  a  question  with  the  trus- 
tee of  the  party  who  disponed  tbe  lands  and 
the  bonds  together,  that  the  right  of  the  dis- 
ponee  to  the  bonds  was  merely  personal,  and 
could  not  compete  with  the  trustee's  completed 
title  under  the  Act  of  1868. 
This  case  arose  upon  objection  by  Matthew  Pet- 

tigrew,  manufacturer  in  Glasgow,  to  a  scheme  of 
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ranking  made  np  by  William  Johnston,  accoantant 
in  Glasgow,  trustee  on  the  sequestrated  estate  of 
John  Struthers,  spinner  and  twister,  Great  Dove- 
hill,  Glasgow.  The  only  question  related  to  a  right 
of  preference  claimed  by  the  objector,  in  respect  of 
two  bonds  and  dispositions  in  security  acquired  by 
Struthers,  the  bankrupt,  in  1856,  in  corroboration 
of  the  disposition  to  him  of  the  lands  of  Craighole 
or  Craighoil,  near  Eilmun.  Struthers  took  infeft- 
ment  on  the  disposition  of  the  lands ;  but  the  in- 
strument of  sasine  made  no  reference  to  the  assig- 
nation of  the  bonds,  and  the  assignation  to  them 
was  not  recorded  in  terms  of  the  8th  and  9th  Vict., 
c.  31.  Struthers  conveyed  the  lands  and  bonds  in 
1869  to  the  objector  by  a  disposition  and  assigna- 
tion ex  facie  absolute,  but  alleged  to  have  been  in 
reality  in  security  of  advances  made  by  Pettigrew. 
That  deed  was  registered  under  the  Titles  to  Land 
Act  1858 ;  but  the  registration  was  reduced  as  a 
title  to  the  lands  by  a  judgment  of  this  Division, 
June  16,  1865.  It  was  now  maintained  by  Mr 
Pettigrew  that,  although  the  registration  gave  no 
title  to  the  lands,  it  was  a  good  registration  of  the 
bonds  under  the  Act  of  1845.  The  trustee  made 
up  a  separate  title  to  the  bonds  by  a  notarial  in- 
strument under  the  Titles  to  Land  Act  1858.  He 
maintained  that  the  bankrupt's  right  to  the  heri- 
table securities  having  remained  merely  personal, 
there  had  been  no  valid  transference  of  the  real 
right  to  Mr  Pettigrew  by  the  recording  of  the  as- 
signation in  terms  of  the  8  and  9  Yict.,  c.  81,  }  1, 
that  Act  enabling  such  transmission  to  be  effected 
only  by  a  creditor  infeft ;  and  that  transmissions  of 
inchoate  rights  to  heritable  securities  (now  com- 
pleted by  notarial  instrument  under  the  Act  of  1858) 
were  not  within  the  operation  of  the  Act  of  1845. 
He  also  pleaded  that  the  bonds  had  been  extin- 
guished car\funone  when  they  came  into  the  person 
of  the  proprietor  of  the  lauds,  but  this  plea  was  not 
disposed  of.  The  Lord  Ordinary  gave  effect  to  the 
contention  of  the  trustee,  repelling  the  objections 
taken  to  the  scheme  of  ranking  and  division,  and 
approving  of  the  same. 

The  objector  reclaimed. 

A.  B.  Olabk  and  Lanoastkb  for  him. 

GiFFOBD  and  Guthbia  in  answer. 

At  advising — 

LoBD  Justiob-Glbbk — In  this  case  William  John- 
ston, trustee  on  the  sequestrated  estate  of  John 
Struthers,  presents  a  petition  to  the  Ck}urt  for  ap- 
proval of  a  scheme  of  rankine^,  under  which  he 
claims  payment  to  himself,  for  behoof  of  the  gene- 
ral creditors  of  the  bankrupt,  of  the  price  of  an 
estoto  which  belonged  to  the  bankrupt  called  Craig- 
coll,  which  had  been  brought  to  sale  alter  deduct- 
ing certmn  burdens,  and,  among  others,  the  sum  se- 
cured by  a  valid  bond  and  disposition  in  security 
in  favour  of  the  trustees  of  the  marriage-contract 
of  parties  of  the  name  of  Richards.  The  proposal 
is  objected  to  by  Matthew  Pettigrew,  who  alleges 
that  he  is  in  right  of  two  securities  which,  he  says, 
form  real  burdens  on  the  estate.  By  a  former 
judgment  of  the  Court,  it  was  found  that  his  claim 
to  &e  property  of  the  estate,  founded  on  the  same 
deed  which  assigned  to  him  these  securities,  was 
bad,  by  reason  of  defective  registration.  The  title 
to  the  property  was  sought  to  be  completed  by  re- 
gistration under  the  Titles  to  Lands  Act,  the  provi- 
sions of  which,  as  to  the  mandate  authorising  re- 
gistration, were  neglected.  The  same  objection 
does  not  attach  to  the  registration  of  heritable  secu- 
rities where  no  mandate  to  register  is  required ;  and 
he  says  that  the  assignations  to  these  securities 


contained  in  his  dispontion  being  actually  on  tiia 
register  of  sasines,  the  right  in  his  person  is  oom- 
pleted. 

In  reply  to  the  objector,  the  trustee  maintuned 
that  Struthers,  the  bankrupt,  had  no  completed  right 
in  his  person  to  these  securities ;  that  he  was  not 
infeft  in  them  according  to  the  old  form,  or  regia- 
tored  assignee  under  the  form  required  by  the  Act 
of  the  8  and  9  Vict.,  and  consequently  h^d  a  title 
merely  personal;  that  Struthers'  personal  title, 
f^om  his  failure  to  register  the  securities  or  to  in- 
feft, left  it  free  to  the  trustee  to  complete  a  real 
right  to  the  securities,  which  he  had  done  by  exped- 
ing  a  notarial  instrument,  as  directed  by  the  Titlee 
to  Lands  Act. 

The  question  resolves,  as  it  occurs  to  me,  wholly 
into  the  matter  raised  under  the  statute  of  8  and  9 
Vict.,  as  to  the  power  under  the  provisions  of  that 
Act  of  the  holder  of  a  right  to  heritable  securities, 
merely  personal,  to  convey  them  to  another,  so  that 
registration  by  that  other  party  may  complete  a 
real  right  in  him.  It  was  argued  that  the  trustee, 
by  completing  his  own  title,  completed  the  bank- 
rupt's right,  and  so  must  be  held  to^  have  validated 
the  right  in  Struthers,  and  so  made  the  right  of  hia 
assignee,  the  objector,  complete  by  accretion.  Bat 
it  is  impossible  to  listen  to  that  plea,  because  the 
trustee  did  not  make  up  his  title  to  these  bonds 
through  a  completion  of  the  bankrupt's  title  to 
them.  We  have  an  instrument  of  sasine  in  the 
trustee's  favour  expede  upon  the  precept  contained 
in  Fleming's  disposition  to  Struthers  for  infeftment 
in  the  heriteble  securities,  to  which  unexecuted 
precept  he  acquired  right  as  trustee,  and  a  notarial 
instrument  in  his  own  favour.  There  is  no  such 
registration  of  the  assignation  in  Struthers'  person 
involved  in  the  completion  of  the  trustee's  title  as 
to  give  the  least  ground  for  the  plea  of  accretion. 

U  is  plain  that  Struthers,  the  bankrupt,  had  no 
more  than  a  personal  titie.  His  titie  to  Graigooll 
was  complete  by  expeding  infeftment  on  the  dispo- 
sition in  his  favour  by  his  author,  Mr  Fleming,  the 
trustee  upon  the  bankrupt  estete  of  William  Bnasel, 
in  whose  person  the  right  to  the  property  and  the 
two  securities  in  question,  as  corroborative  of  the 
right  of  property,  was  vested.  An  infeftment  or  a 
precept  of  sasine  on  the  disposition  in  favour  of 
Struthers  could  not  possibly  have  the  effect  of  mak- 
ing real  the  personal  right  conveyed  by  assignation 
of  the  bond. 

If  the  holder  of  a  personal  right  to  heritable 
securities  can  effectually  assign  under  the  provi- 
sions of  that  Act,  the  obligator,  Mr  Pettigrew,  will 
prevail ;  if  the  transmission  can  be  effected  only  by 
one  who  is  vested  in  the  real  right,  the  contention 
of  Mr  Pettigrew  must  fail. 

The  Act  of  the  8  and  9  Vict  was  among  the  fiisl 
of  a  series  of  stetut«s  affecting  conveyancing  which 
have  affected  very  considerable  and  beneficial 
changes.  It  proceeds  to  provide— [quotes  section 
11  The  provision  applies  to  the  case  of  herit- 
able securities  constituted  by  infeftment  The 
right,  which  may  be  transferred  in  the  abort  sta- 
tutory method,  is  the  right  of  the  creditor  therein 
— that  is,  the  right  of  the  creditor  in  the  heritable 
security  so  constituted  may  be  transferred ;  and,  the 
assignation  being  registered,  the  heriteble  security 
shall  be  transferred  precisely  as  if  sasine  had  fol- 
lowed upon  an  assignation.  The  creditor  is  defined 
to  be,  in  the  12th  clause,  "  the  party  in  whose  favour 
the  heriteble  security  is  granted,  or  who  is  in  the 
right  thereof,"  and  the  transferenoe  is  of  the  right 
as  vested  in  the  creditor.    Its  completion  by  i 
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t»tion  completes  the  right  in  the  oadgiiee  which 
was  provioQflly  in  the  grantor  of  the  assignation. 
The  right  of  the  party  who  giyee  the  assignation  is 
tranaferred  to  the  registered  assignee  just  as  if  he 
had  ezpede  sasine.  There  is  nothing  as  to  a  trans- 
fer which  does  not  proceed  from  a  party  in  the  real 
right  to  the  secnrity ;  and,  as  the  necessary  effect  of 
registering  the  assignation  is  to  pnt  the  assignee  in 
the  position  of  a  party  whose  right  has  been 
completed  by  sasine,  so  it  must  be  that  the  party 
who  transfers  has  a  real  right  in  him  previous  to 
the  transfer,  which,  being  commnnicatod  and  fol- 
lowed by  registration,  gives  a  real  right  to  the 
assignee.  The  transmission  of  inchoate  rights  to 
be  made  complete  not,  in  the  person  of  the  assig- 
nee bnt  of  some  party  who  may  have  a  title  from 
the  assignee  nninfeft,  is  not  within  the  statute. 

The  possibility  of  transmitting  a  right  to  securi- 
ties in  the  old  form,  so  that,  after  a  series  of  trans- 
missions of  the  original  precept,  an  infeftment, 
taken  at  last,  would  complete  the  right,  cannot  af- 
fect the  construction  of  this  Act.  It  may  be  that  a 
larger  remedy  might  have  been  desirable ;  and  tiiat 
a  holder  of  a  merely  personal  right  should  have 
had  the  power  of  communicating  such  a  right  as 
would  have  placed  the  last  holder  registering  in 
the  position  of  the  first  of  a  series  of  interme£ate 
holders,  differtnt  and  more  complete  than  that  of  the 
immediate  granter.  I  cannot  find  any  such  thing 
in  the  stetute.  The  stetute  contemplates  a  transfer 
from  a  party  vested  in  the  real  right  to  a  party 
who  becomes,  by  registration  of  the  conveyance,  a 
party  holding  the  same  quality  of  right  which  tiie 
grantor  of  the  conveyance  had. 

Reference  was  made  to  the  sohedoles.  Schedule 
No.  1  presupposes  infeftment  in  the  granter,  "  all 
as  specified  in  the  bond  and  disposition  in  security, 
and  instrument  of  sasine  thereon."  Note  (a^  requires 
a  statement  of  all  the  intermediate  holoers  after 
the  first.  The  assignees,  if  the  stetute  is  of  the 
import  steted,  must  mean  registered  assignees. 

In  Schedule  No.  8  the  case  is  given  of  an  instru- 
ment in  favour  oS  an  heir  of  a  (creditor  who  is  as- 
sumed to  die  infeft  in  the  security,  and  as  to 
whom  it  is  said  that  he  acquired  right  by  general 
or  special  service.  It  is  plain  that  some  peculiar 
meaning  or  effect  is  attached  to  the  words  "  gene- 
lal  service."  They  can  hardly  be  said  to  justify 
the  inference  that  a  personal  right  must  be  con- 
templated, as  a  general  service  is  the  appropriate 
mo&  of  service  in  reference  to  such  rights.  In  the 
case  supposed  the  ancestor  is  infeft ;  and,  where  in- 
foft,  special  service  is  necessary.  The  words  must 
there,  I  think,  be  either  disregarded  or  read  as  Mr 
Guthrie  suggested — as  applicable  to  the  case  where 
a  general  service  is  used,  not  as  taking  up  a  right, 
but  to  &IC  and  ascertain  who  is  in  a  pejrticular  rela- 
tion. I  think  that  we  must  adhere  to  the  Lord 
Ordinary's  interlocutor. 

The  other  Judges  concurred. 

The  interlocutor  of  the  Lord  Ordinary  was  ac- 
cordingly adhered  to. 

Agent  for  Objector—John  Boss,  S.8.G. 

Agent  for  Respondent— D.  J.  Macbrab,  8.S.O. 


Saturday,  June  15. 


PIBST   DIVISION. 
H'AIiLISTEB  v.  duthie. 
SetmOm — Interim  Decree — Charge  ^  Stttpeneim. 
Suspension  of  charge  on  interim  decree  in  an 


action  for  payment  of  money,  on  the  ground 
that  the  oomplainer  had  a  right  of  retention  in 
respect  of  having  subsequently  in  the  action 
obtained  a  judgment  against  the  charger  for  a 
sum  of  expenses,  which,  judgment  was  under 
review,  refused. 

Duthie  sued  McAllister  for  £96,  the  balance  re- 
maining due  of  a  larger  debt.  M'AIlister  admitted 
a  balance  of  £62,  The  Lord  Ordinary  (Mobb)  de- 
cerned against  M'AIlister  ad  interim  for  the  admit- 
ted balance,  and  this  judgment  became  final.  The 
Lord  Ordinary  then,  after  a  proof,  found  M'AIlister 
liable  to  Duthie  in  a  farther  sum,  but  gave  him 
expenses,  subject  to  modification.  Duthie  reclaimed. 
Duthie  then  charged  McAllister  on  the  decree  for 
£52.  McAllister  suspended,  and  pleaded  a  right  of 
retention  over  the  sum  charged  for  to  the  extent  of 
the  expenses  to  which  he  was  found  entitled  by  de- 
cree of  the  Lord  Ordinary.  He  offered  to  consign 
the  amount. 

The  Lord  Ordinary  (Mitbb)  refused  the  note  of 
suspension,  and  added  this  note  to  his  interlocutor: 
— **  The  Lord  Ordinary  is  not  aware  of  any  princi- 
ple or  authority  applicable  to  the  law  of  retention 
which  can  entitle  a  debtor  to  suspension  of  a  final 
decree  for  payment  of  a  debt,  in  respect  of  a  claim 
arising  out  of  a  mere  finding  for  expenses  of  pro- 
cess which  has  been  reclaimed  against,  and  which 
expenses,  even  if  ascerteined,  would  be  subject  in 
the  first  instence  to  the  hypothec  of  the  com^dain- 
er's  agent,  and  liable  to  be  carried  off  by  him  to 
meet  his  account  incurred  on  behalf  of  tiie  corn- 
plainer.'* 

McAllister  reclaimed. 

Scott  for  him. 

Fbasxb  and  Skiltov,  for  respondent,  were  not 
caUedon. 

The  Oonrt  adhered. 

The  LoBD  Pbkhdbst  said — I  cannot  imagine  any 
doubt  in  this  case.  When  the  Court  awa^  an  in- 
terim decree  in  an  action  for  payment  of  money, 
the  footing  on  which  it  goes  out  is,  that  the  sum 
decerned  fbr  ought  to  have  been  paid,  leaving  the 
disputed  balance  to  be  the  subject  of  after  delibera- 
tion. There  may  be  cases  in  which  very  nice  ques- 
tions may  arise  as  to  whether  interim  decree,  even 
in  the  case  of  an  admitted  balance,  should  be 
given.  But  whenever  interim  decree  is  given, 
tiiere  is  an  end  of  all  such  considerations.  It  is 
then  a  settled  matter  that  the  defender  is  bound 
instenUy  to  pay  the  sum  decerned  for.  All  that  is 
very  elementary  and  hardly  worth  steting,  but  for 
the  strenuous  contention  of  the  complainer.  But 
he  says  that  the  pursuer  having  failed  to  enforce 
the  intorim  decree  until  a  further  interlocutor  in 
this  cause  was  pronounced,  he  has  lost  his  right  to 
enforce  it ;  and  the  ground  on  which  he  pute  that 
is,  that  he  has  now  got  an  interlocutor,  m  which 
he  is  found  entitied  to  expenses,  subject  to  modifi- 
cation. That  is  imder  review,  and  he  says  he  may 
come  to  get  a  decree  for  the  sum  against  the  re- 
spondent. That  gives  him,  he  says,  a  right  to  re- 
tain the  sum  decerned  for  long  before,  and  which 
it  was  his  duty  to  pay  immediately  on  the  decree. 
All  I  can  say  is,  that  that  appears  to  be  founded  on 
a  total  misapprehension  of  the  doctrine  of  reten- 
tion. There  is  no  foundation  for  retention  in  such 
a  prospective  and  possible  claim  of  debt. 

LoBD  CuBBiBHiLL  coucurred. 

LoBD  Dbab — ^There  are  some  circumstances  where, 
when  parties  litigate,  the  Court  may  equitobly  in- 
terfere to  stop  a  party  from  enforcing  even  a  legal 
right  while  the  proceedings  are  going  on.    But  it 
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ia  not  necQflsary  to  conBider  that  here,  for  here  the 
oomplainer  does  not  plead  any  equitable  considera- 
tiona,  but  grounds  his  claim  on  the  legal  right  of 
retention.  If  he  has  it,  we  have  no  discretion.  If 
he  has  it  not,  then  we  cannot  give  it  him.  But 
whatever  equitable  claim  he  might  have  had,  he 
cannot  plead  any  legal  right  of  retention. 

LoBD  Abdmillan  concurred. 

Agent  for  Complainer— W.  Officer,  S.S.G. 

Agent  for  Respondent  —  Lockhart  Thomson, 
S.S.C. 


HIGH  OOTJET  OF  JUSTIOIAET. 


8(Uurday,  Jime  15. 

HAMILTON  V,  OIBYAN. 
ComphUnt  —  Summary  Procedure  Act  —  Poisoned 
Orain  and  Flesh  Acts — English  Summary  Pro- 
cedure Act — Prosecutor — Informer— PtnaLty — 
Tiile  to  Complain — Interest — Relevancy.  Held, 
in  a  suspension  of  a  conviction  under  the 
"  Poisoned  Flesh  Act  1864,"  that  any  one  of 
the  public  had  title  and  interest  to  bring  a 
complaint  under  the  Act.  Objections  to  rele- 
vancy of  complaint  repelled. 

John  Girvan,  farmer,  Kildonnan  Mains,  in  the 
parish  of  Golmonell,  and  county  of  Ayr,  presented 
a  complaint  in  the  Justice  of  Peace  Court  at  Gir- 
van, under  the  Summary  Procedure  Act  1864, 
against  Hill  Hamilton,  Esq.  of  Kildonnan,  and  his 
gamekeeper,  John  M'Pherson,  charging  them  with 
contravention  of  the  "  Poisoned  Qrain  Prohibition 
Act  1868,"  26  and  27  Vict,  c.  118,  and  the  "  Poi- 
soned Flesh  Prohibition  Act  1864,"  27  and  28 
Vict,  c.  116. 

27  and  28  Vict,  c.  115,  enacts— 

"  2  2.  Every  person  who  shall  knowingly  and  wil- 
fully set,  lay,  put,  or  place,  or  cause  to  be  set,  laid, 
put,  or  placed,  in  or  upon  any  land,  any  flesh  or 
meat  which  has  been  mixed  with  or  steeped  in  or 
impregnated  with  poison  or  any  poisonous  ingre- 
dient, so  as  to  render  such  flesh  or  meat  poisonous 
and  calculated  to  destroy  life,  shall,  upon  a  sum- 
mary conviction  thereof,  forfeit  any  sum  not  ez- 
cee(Ung  ten  pounds,  to  be  recovered  in  the  manner 
provided  by  The  Poisoned  Grain  Prohibition  Act 
1868. 

"  $  8.  Nothing  in  this  Act  shall  make  it  unlaw- 
ful for  the  occupier  of  any  dwelling-house  or  other 
building,  or  the  owner  of  any  rick  or  stack  of 
wheat,  barley,  oats,  beans,  peas,  tares,  seeds,  or  of' 
any  cultivated  vegetable  produce,  to  put  or  place 
or  cause  to  be  put  or  placed  in  any  such  dwelling- 
house  or  other  building,  or  in  any  ekiclosed  garden 
attached  to  such  dwelling-house,  or  in  the  drains 
c<mnected  with  any  such  dwelling-house,  provided 
that  such  drains  are  so  protected  with  gratings  or 
otherwise  as  to  prevent  any  dog  from  entering  the 
same,  or  within  such  rick  or  stack,  any  poison  or 
poisonous  ingredient  or  preparation  for  the  destruc- 
tion of  rats,  mice,  or  other  small  vermin. 

"  §  4.  This  Act  shall  not  apply  to  any  grain, 
seed,  or  meal  within  the  provisions  of  The  Poisoned 
Grain  Prohibition  Act  1868,  and  the  provisions  of 
the  fifth  section  of  the  said  Poisoned  Grain  Prohi- 
bition Act  1863,  shall  apply  to  any  proceedings  in- 
stituted under  tiiis  Act,  and  shall  come  into  opera- 
tion on  the  first  October  one  thousand  eight  hun- 
dred and  sixty-four." 


26  and  27  Vict,  o.  118,  enacts— 

**  {  5.  All  penalties  imposed  by  this  Act  may  be  re- 
covered in  England  and  Ireland  before  two  jostioes 
of  the  peace,  and  in  Scotland  before  two  justices  of  the 
peace  or  the  sheriff ;  and  for  that  purpose  in  Eng- 
land and  Scotland  the  provisions  of  the  Act  of  the 
eleventh  and  twelfth  years  of  Her  present  Majesty » 
chapter  forty-three,  and  in  Ireland  the  '  Petty  Ses- 
sions (Ireland)  Act  1861 '  shall  extend  and  apply 
to  this  Act,  and  to  all  proceedings  in  relation  there- 
to ;  and  it  shall  not  in  any  such  pzooeedlngs  be 
necessary  to  allege  or  pove  the  ground  or  other 
place  where  an  offence  is  committed  to  be  the  pro- 
perty of  or  occupied  by  any  person :  Provided  al- 
ways, that  the  convicting  justices  or  sheriff  may,  if 
they  or  he  shall  think  fit,  award  to  the  informer  or 
prosecutor  (not  being  a  police  constable  or  peace 
officer)  in  any  such  proceedings  any  portion  not 
exceeding  one  moiety  of  any  penalty  recovered 
under  the  aforesaid  enactments:  Provided  also, 
that  every  informer  or  prosecutor,  and  every  person 
who  shall  give  evidence  against  any  other  person 
proceeded  against  under  Uiis  Act,  shall  be  freed 
and  discharged  from  any  such  penalty  which  he 
may  have  incurred  for  or  by  reason  of  his  having 
participated  or  aided  in  the  oommission  of  the  of- 
fence with  respect  to  which  he  shall  so  inform  or 
prosecute  or  give  evidence,  provided  the  informa- 
tion against  such  other  person  has  been  laid,  or 
such  evidence  has  been  given,  before  the  laying  of 
any  information  (if  anyj  against  such  informer, 
prosecutor,  or  witness,  lor  the  recovery  of  any 
penalty  he  may  have  so  incurred.'* 

11  and  12  Vict,  c.  43  (English  Summary  Pto- 
cedure  Act  1848),  enacts — 

"  §  1.  That  in  all  cases  where  an  information  ahall 
be  laid  before  one  or  more  of  Her  Majesty's  justices 
of  the  peace  for  any  county,  riding,  division, 
liberty,  city,  borough,  or  place  within  England  and 
Wales,  that  any  person  has  committed,  or  is  sus- 
pected to  have  committed,  any  offence  or  act  within 
the  jurisdiction  of  such  justice  or  justices  for  which 
he  is  liable  by  law,  upon  a  summary  conviction  for 
the  same  before  a  justice  or  justices  of  the  peace, 
to  be  imprisoned  or  fined,  or  otherwise  punished, 
and  also  in  all  cases  where  a  complaint  shall  be 
made  to  any  such  justice  or  justices  upon  which  lie 
or  they  have  or  shall  have  authority  by  law  to  make 
any  order  for  the  payment  of  money  or  otherwise, 
then,  and  in  every  such  case,  it  shall  be  lawful  for 
such  justice  or  justices  of  the  peace  to  issue  his  or 
their  summons,  directed  to  such  person,  stating 
shortly  the  matter  of  such  information  or  com- 
plaint, and  requiring  him  to  appear  at  a  certain 
time  and  place  before  the  same  justice  or  justices, 
or  before  such  other  justice  or  justices  of  the  same 
county,  &c.,  as  shall  then  be  there,  to  answer  to 
the  said  information  or  complaint,  and  to  be  far- 
ther dealt  with  according  to  law." 

27  and  28  Vict,'  c.  68,  enacts— 

'*  2  4.  All  proceedings  for  summary  conviction 
for  any  offence,  whether  at  common  law  or  under 
any  Act  of  Parliament,  and  all  proceedings  for  the 
recovery  of  any  penalty  which  may  be  sued  for  or 
recovered  in  a  summary  form,  whether  such  piv- 
ceedings  are  at  the  instance  of  a  public  or  private 
prosecutor  or  complainer,  may  be  instituted  by  way 
of  complaint  in  one  or  other  of  the  forms  set  forth 
in  the  Schedule  (A.)  to  this  Act  annexed ;  and  it 
shall  not  be  necessary  to  mention  in  any  complaint 
any  Act  of  Parliament  other  than  the  Act  declaring 
the  Offence  for  which  a  conviction  is  sought,  or  im- 
posing the  penalty  or  forfeiture  which  ia  claimed ; 
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and  it  shall  be  sufficient  to  refer  to  the  Act  or  sec- 
tion of  the  Act  founded  on,  without  setting  forth 
the  enactment  in  words  at  length ;  and  where  it  is 
necessary  that  any  such  complaint  should  be  made 
upon  oath  of  the  complainer,  or  of  a  credible  wit- 
ness, such  oath  may  be  in  the  form  of  Schedule 
(B.)  to  this  Act  annexed ;  and  aU  penalties  for  the 
recovery  of  which  in  Scotland  no  special  provision 
has  been  made  by  Act  of  Parliament  may  be  sued 
for  by  the  procurator-fiscal  of  the  jurisdiction. 

"§  81.  In  cases  in  which,  by  any  Act  of  Par- 
liament, the  provisions  of  an  Act  passed  in  tiie 
eleventh  and  twelfth  year  of  the  reign  of  Her  pre- 
sent Majesty,  intituled  An  Actio  Facilitate  the  Per- 
foTfnanee  of  ike  Duliee  of  Jvstiees  of  the  Peace  out  of 
Seesiotu  within  England  and  Wales  with  respect  to 
Summary  Conoietione  and  OrderSj  are  or  shall  be 
made  applicable  to  complaints  or  informations  under 
any  such  Act,  the  provisions  of  the  said  Act  of  the 
eleventh  and  twelfth  year  of  Her  Majesty's  reign 
Aall  not  be  applicable  to  any  proceedings  under 
such  Act  when  instituted  in  Scotland^  but  the  pro- 
visions of  this  Act  shall  be  applicable  to  all  such 
proceedings  as  may,  under  the  authority  of  any 
soch  Act,  be  instituted  before  any  sheriff,  justices 
or  justice, or  magistrate  in  Scotland" 

The  contravention  charged  was  '*the  having 
placed,  or  caused  to  be  placed,  in  or  upon  the  lands 
of  Kildonnan,  in  the  parish  of  Colmouell,  and  more 
particularly  in  or  upon  lands  in  the  vicinity  of  Kil- 
donnan House,  flesh  or  meat  which  had  been  mixed 
with  or  steeped  in  or  impregnated  with  poison,  or 
0ome  poisonous  ingredient,  so  as  to  render  such 
flesh  or  meat  poisonous  and  calculated  to  destroy 
life,  whereby  the  saids  Hill  Hamilton  and  John 
M'Pherson  are  each  liable  to  forfeit  a  suin  not  ex- 
f^eeding  £10,  together  with  the  expenses  of  prose- 
cation  and  conviction,  if  the  Court  shall  think  fit ; 
ttnd  failing  immediate  payment  thereof,  or  re- 
covery by  arrestment,  poinding,  and  sale,  to  be  im- 
prisoned for  a  period  not  exceeding  sixty  days,  all 
in  terms  of  said  Acts." 

Evidence  having  been  led,  the  Justices  found  the 
charge  proven,  and  fined  Mr  Hamilton  £6,  and  ex- 
penses. M'Pherson  was  assoilzied.  Mr  Hamilton 
presented  a  bill  of  suspension  to  the  High  Court  of 
Justiciary,  and  pleaded — 

"  1.  Under  the  Acta  26  and  27  Vict.,  c.  118, 
27  and  28  Yict.,  c.  116,  and  the  '  Summary  Pro- 
cedure (Scotland)  Act  1864,*  f  4,  last  clause,  the 
complaint  in  question  could  be  competently  brought 
at  the  instance  of  the  procurator-fisod  only. 

"2.  At  all  events,  the  said  complaint  was  in- 
competent in  respect  that  it  set  forth  no  title  or  in- 
terest qualifying  the  said  John  Girvan  to  complain, 
or  to  sue  for  penalties  under  the  said  Acts,  at  least 
without  the  concurrence  of  the  procurator-fiscal. 

"  8.  The  proceedings  in  question  being  of  a  cri- 
minal nature,  as  defined  by  the  Summary  Pro- 
cedure (Scotland)  Act  1864,  could  only  be  compe- 
tently instituted  at  the  instance  of  the  procurator- 
fiscal,  or  with  his  concurrence. 

"  4.  The  oomplaint  fs  irrelevant  in  respect  that 
it  does  not  appear  on  tbe  face  thereof  that  the  of- 
fence complained  of  was  in  contravention  of  the 
Acts  founded  on,  and  was  not  one  of  those  things 
permitted  by  {  8  of  the  Act  27  and  28  Vict.,  c.  116. 

"  6.  The  complaint  is  irrelevant  from  the  vague- 
ness of  the  description  of  the  alleged  locua  delicti'* 

HoPB,  for  complainer,  argued — By  the  common 
law  of  Scotland  no  private  individual  can  prosecute 
without  the  concurrence  of  the  public  prosecutor 
(Hume,  ii,  p.  126) ;  and,  even  tfaen^  he  must  set 


forth  some  peculiar  and  personal  interest  apart 
from  the  rest  of  the  public,  giving  him  a  title  to  sue 
(Hume,  ii,  119).— 1.  The  law  of  Scotland  does  not 
recognise  the  right  of  any  one  to  act  as  common 
informer  or  prosecutor,  unless  such  be  specially 
conferred  by  statute.  The  same  rule  holdis  in  re- 
gard to  quati  criminal  prosecutions  such  as  the 
present.  No  power  has  been  given  to  any  parti- 
cular person  to  prosecute  under  the  Poisoned  Flesh 
and  Grain  Acts.  There  is  a  clause  regulating  the 
/ortim  where  penalties  may  be  sued  for ;  but  nothing 
is  said  directly  as  to  the  person  by  whom  this  may 
be  done.  When  the  Act  was  passed,  it  no  doubt 
contained  a  clause  enacting  that  the  penalties  were 
to  be  recovered  in  manner  provided  by  the  English 
Act,  11  and  12  Vict.,  c.  48;  but  by  }  81  of  the  Sum- 
mary Procedure  ^Scotland)  Act  it  is  provided — 
[quotes  section].  The  provisions  as  to  the  recovery 
of  penalties  hftving  thus  been  cut  away,  the  present 
case  falls  under  the  provision  contained  in  the  last 
clause  of  §  4  of  the  Summary  Procedure  (Scotland^ 
Act  1864,  which  provides  that  the  procurator-fiscal 
may  sue  for  the  penalties.  But  it  is  said  that,  al- 
though the  Act  does  not  directly  give  power  to  any 
person  to  come  forward  and  prosecute  or  complain, 
there  is  a  proviso  which  implies  that  this  power  is 
meant  to  be  given.  It  is  said  that  "  informer  "  and 
**  prosecutor  "  mean  the  same  in  this  proviso.  It  is 
submitted  that  this  is  not  the  case.  The  first  is 
meant  to  apply  to  England,  and  the  latter  to  Scot- 
land. In  England  *' informer"  is  the  technical 
name  for  what  we  call  "prosecutor,"  and  the  latter 
term  is  unknown.  An  exactly  opposite  rule  prevails 
in  Scotland.  As,  therefore,  the  Act  was  passed  for 
both  kingdoms,  the  two  words  were  used,  synony- 
mous no  doubt  as  regards  their  position  in  this  pro- 
viso, but  not  convertible  terms  in  the  two  countries. 
It  was  never  intended  thus,  by  a  side  wind,  to  make 
a  person  a  prosecutor  or  informer  in  either  kingdom 
who  would  not  otherwise  be  so.  The  proviso 
simply  means  that  the  justices  may  give  a  moiety 
of  the  penalty  to  such  person  as  is  by  law  quldl- 
fied  to  act  as  "informer"  in. England,  or  "pro- 
secutor" in  Scotland.  But  can  any  argument, 
such  as  that  maintained  by  the  respondent,  be 
founded  at  all  upon  this  proviso?  Certainly 
not.  The  respondent  explains  the  proviso  by  refer- 
ence to  tbe  English  Act  mentioned  in  a  previous 
section.  But  tiiat  Act  has  been  declared  by  tbe 
Legislature  to  be  no  longer  applicable  to  Scotch  pro- 
ceedings ;  and  if  the  proviso  is  in  any  way  depen- 
dent upon  that  for  its  interpretation,  then  it  must 
be  held  pro  non  aeri^to.  The  Court  cannot  in- 
directly, by  a  mere  inference,  create  for  the  first 
time  in  Scotland  a  right  in  the  public  to  become 
common  informers. — (Barclay's  Digest,  pp.  210  and 
216,  and  cases  there  quoted.) — ^2.  If  the  Poisoned 
Flesh  Act  does  not  confer  any  spedal  power  on  the 
pubUc  to  prosecute,  what  is  the  respondent's  title 
to  complain  ?  He  has  set  forth  no  interest.  There 
is  nothing  either  in  his  title,  as  set  forth  at  the 
head  of  the  complaint,  or  in  the  details  given  of 
the  alleged  commission  of  the  offence,  to  connect 
his  interests  in  any  way  with  the  affair.  It 
is  not  said  that  the  flesh  was  laid  down  on  his 
farm,  or  even  on  adjoining  flelds  to  which  his  cattle 
or  dogs  hsul  access.  It  is  not  stated  that  any  ani- 
mal belonging  to  him  was  injured  or  even  in  dan- 
ger. In  short,  there  is  nothing  set  forth  to  show 
ttiat  he  was,  in  regard  to  the  subject-matter  of  the 
complaint)  in  any  different  position  from  any  other 
person  in  the  kingdom. — Herbert  v.  Dttke  of  Rox- 
burghf  Irvine,  ii,  p.  846  (Opinion  of  Lord  Cowan). 
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A.  R.  Clabk  for  respondent. 

LoBD  Nkatbb — ^ThiB  question  has  been  ably 
argued,  and  inyolTes  qnestions  of  nicety  and  im- 
portance.  The  real  diffictdtyin  the  case  arises 
from  an  Act  recently  passed,  with  which  we  have 
had  a  good  deal  to  do,  and  under  which  some  diffl> 
cult  questions  have  arisen.  One  of  these  questions 
is,  the  effect  of  the  81st  section  of  the  Summary 
Procedure  Act  1864,  as  operating  on  the  English 
Summary  Procedure  Act,  and,  through  it,  on  the 
Poisoned  Grain  and  the  Poisoned  Flesh  Acts.  These 
Acts  were  passed  some  years  ago  to  repress  an  evil 
felt  to  be  serious ;  and  I  have  no  doubt  that  when 
the  offences  in  these  Acts  were  first  the  subject  of 
legislation,  in  Acts  equally  applicable  to  England 
and  Scotland,  it  was  the  intention  of  the  Legislature 
to  make  the  penalties  in  the  first  instance  pecu- 
niary,  the  punishment  of  imprisonment  being  the 
result  of  non-payment  of  the  imposed  fines.  There 
is  no  doubt  that,  in  the  first  conception  of  these 
Acts,  the  intention  was  to  make  them  enforceable 
at  the  instance  of  a  common  informer,  t.^.,  of  any 
one  who  laid  before  a  justice  of  the  peace  a  state- 
ment that  such  an  offence  had  been  committed, 
whereupon  the  justice  was  to  take  action.  There 
is  no  doubt  that  that  was  the  case  in  England,  and 
1  think  it  was  the  same  in  Scotland.  This  hardly 
admits  of  doubt  when  we  consider  the  6th  section 
of  the  Poisoned  Grain  Act  [reads].  That  plainly 
contemplates  a  prosecution  by  a  common  informer. 
Now  I  am  not  able  to  say  that  I  think  there  is  in 
the  Poisoned  Grain  Act  itself  a  substantiye  enact- 
ment that  informers  are  to  prosecute.  The  last 
part  of  the  Act  is  not  a  complete  enactment,  but  a 
corollary  founded  on  the  assumption  that  power  is 
already  given  to  the  informer  to  prosecute.  That 
reference  is  not  a  new  conferring  of  power  on  an 
informer  to  prosecute,  but  proceeds  on  that  already 
given.  It  may  be  that  the  words  "informer  or 
prosecutor  "  are  used  loosely,  or  it  may  be  said  that 
they  were  intended,  applieando  nnffuia  itn^it^  to 
apply  to  England  and  Scotland,  but  this  is  by  no 
means  probable.  That  being  so,  we  have  here  an 
offence  for  which  a  penalty  is  recoverable,  an  offence 
of  a  particular  kind,  for  it  is  not  as  in  our  ordinary 
criminal  procedure,  but  consists  merely  in  doing 
something  dangerous.  That  is  not  usually  a  crime 
in  our  law.  ,This  is  a  statute  by  whici  a  man 
doing  something  likely  to  result  in  damage  is 
liable  in  a  penalty.  And  if  the  prosecutor's  title 
cannot  be  supported  as  a  common  informer,  it 
cannot  be  supported  on  the  ground  of  special  inter- 
est. In  order  to  facilitate  the  carrying  out  of  these 
acts,  an  informer  is  allowed  to  bring  his  action, 
and  the  judge  may  award  him  not  more  than  half 
the  penalty.  But  it  is  said  that  all  this  is  taken 
away  by  the  Slst  section  of  the  Summary  Procedure 
Act.  No  doubt  a  good  deal  is  taken  away  by  that 
Act.  Section  Slst  says  [reads].  But  does  this 
take  away  a  right  to  institute  a  process  ?  It  rather 
assumes  the  bringing  of  a  process.  The  presump- 
tion is,  that  the  Act  means  only  to  alter  the  forms 
of  procedure,  without  changing  the  radical  rights 
of  parties  to  their  jus  acticmt.  In  that  way  the 
former  Act  still  stands  so  far  as  it  contemplates  the 
title  of  tiie  informer,  and  this  view  is  confirmed  by 
the  4th  section  of  the  Summary  Procedure  Act. 
The  procurator-fiscal  prosecutes  merely  as  a  com- 
mon informer  in  that  view.  No  special  power  is 
given  him  by  that  Act  to  prosecute. 

As  to  the  relevancy,  it  is  not  possible  for  me  to 
say  whether  the  locut  was  too  vague  or  not.  The 
defender  appears  to  have  had  sufficient  notice. 


And  as  to  the  other  objection — t»>relevaney,  it  lay 
on  the  defender  to  plead  the  exception. 

IiOBD  JiBviswooDB — ^I  arrive  witii  some  difficulty 
at  the  same  result.  My  difficulties  have  lessened 
in  the  course  of  the  discussion,  and  I  am  now  sa- 
tisfied that  the  proeecutor  has  sufficient  intereei, 
not  an  interest  of  any  special  kind,  but  simply  that 
interest  which  he  has  in  common  with  the  public, 
and  as  one  of  them.  Looking  to  the  erte^te,  I 
think  that  any  one  of  the  public  has  an  interest  to 

Srosecute  ihQ  offence  against  which  the  statute  is 
irected.  The  offence  is  constituted  by  the  mere 
act  of  putting  poisoned  meat  on  lands,  which  act, 
though  not  causing  injury  to  any  one  immediately, 
creates  an  offence.  Certainly  some  one  has  a  right 
to  institute  proceedings  before  any  actual  injury  is 
done,  and  if  so,  who?  Evidently  the  right  lies 
with  every  one  of  the  public,  for  he  may  say,  that 
a  dog  belonging  to  him  may  have  access  to  the 
place  where  ^the  poisoned  meat  is  laid,  and  so  aa 
injury  may  be  done.  The  object  of  the  legislation 
was  to  prevent  such  an  offence.  If  one  of  the  pub- 
lic has  interest,  that  gives  him  a  titie  to  complain, 
and  I  cannot  say  that  there  is  anything  in  the 
subsequent  procedure  here  to  nullify  the  proceed- 
ings. 

Lord  Jvstice-Glbbk — ^This  question  is  not  with- 
out difficulty,  but  the  difficult  is  limited  to  the 
objection  founded  on  the  absence  of  the  publie 
prosecutor. 

With  respect  to  the  objections  raised  to  the  rele- 
vancy of  the  complaint,  I  do  not  consider  that  -we 
are  to  deal  with  this  as  if  it  were  a  criminal  indict- 
ment, but  with  reference  to  quashing  a  oonvictioa 
under  a  statute  which  dedares  that  no  objection  in 
point  of  form  shall  prevail  to  quash  eonvictiona  ob- 
tained thereunder.  As  to  the  objection  grounded  on 
alleged  want  of  sufficient  information  to  the  aocueed. 
I  thmk  that  objection  cannot  be  sustained.  The 
alleged  necessi^  of  more  minute  specification  is  e 
mere  technical  objection,  which  cannot  prevaiL 
Tlie  complajner  next  alleges  that  it  did  not  appear 
on  the  face  of  the  complaint,  that  the  act  chai)ged 
against  him  did  not  fall  within  the  exception  el- 
lowed  in  the  3d  section  of  the  later  statute.  But 
it  is  quite  out  of  the  question  to  demand  of  a  corn- 
plainer,  complaining  on  the  broad  ground  of  the 
statute,  that  he  shall  anticipate  an  objection  which 
may  be  founded  on  that  section,  and  affirm  that  the 
poisoned  meat  was  not  exposed  in  an  incloeed 
garden,  or  any  other  of  the  places  enimierated  in  that 
section.'  The  objections  to  the  relevancy  are  there- 
fore plainly  bad.  But  the  other  objections  require 
more  consideration  When  a  crime  is  chaiged,  the 
ordinary  rule  is,  that  the  party  charging  it  shall  be 
the  Grown  or  the  public  proeecutor.  Tha^  is  the  role 
in  proper  criminal  offences.  For  example,  if  the 
offence  charged  was  the  going  armed  by  night,  in 
bands,  that  must  be  charged  by  the  pubhc  proee- 
cutor.  But  there  is  no  such  case  here.  We  are 
not  here  dealing  with  an  ordinary  crime,  nor  one 
accompanied  with  actual  injury.  There  is  nothing 
here  to  require  the  interposition  of  the  public  pro- 
secutor. This  offence  is  punishable  equally  in  Eng- 
land and  Scotland,  and  was  meant  to  be  proeeented 
at  the  instance  of  the  same  parties  in  lx4h.  It  is 
equally  clear  from  the  English  Summary  Prooednxe 
Act  that  the  prosecution  might  be  at  the  instance 
of  any  one  who  informed.  The  statute  deals  with 
both  informations  and  complaints.  The  informer 
in  the  one  instance,  and  the  prosecutor  in  the 
other,  are  the  parties  to  carry  on  the  procoedinga. 
I  concur  with  your  Lordships  in  holding  that  these 


Digitized  by 


Google 


1867.] 


The  8tuM$h  Law  Reporkr, 


107 


'  «tetat68  are  inconsistent  with  any  other  assumption 
than  ttiat  an  informer  has  the  right  to  prosecute. 

I  hold  also  that  the  right  under  these  statutes 
has  not  heen  taken  away  by  the  Summary  Proce- 
dure Act  1864.  A  party  haying  a  right  to  institute 
proceedings  is  to  carry  them  out  according  to  the 
new  rules  provided  by  the  Act,  but  his  right  to  in- 
stitute the  proceedings  is  not  affected. 

Appeal  dismissed. 

Agents  for  Gomplainer — ^Hope  &  Mackay,  W.S. 

Agent  for  Respondent — ^L.  Maoara,  W.S. 


OOUBT  OF  SESSIOIT. 


Tuesday^  June  18. 
FIEST  DIVISION. 

DOW  AND  MANDATORY  V,  JAMIBSON. 
Froeeu — Advocation — Faikire  to  Print  and  Box, 
Advocators  having  failed  to  obtemper  Lord  Or- 
dinary's interlocutor  appointing  them  to  print 
and  box  record,  &c.,  to  the  Court,  on  report  of 
the  Lord  Ordinary,  respondent  recommended 
to  print  and  box  Lord  Ordinary's  interlocutor, 
with  note  of  advocation. 
On  28th  February  1867,  the  Lord  Ordinary  (Bab- 
caple)  pronounced  this  interlocutor : —  **  On  the  mo- 
tion of  the  advocators,  makes  avizandum  with  this 
advocation  to  the  Lords  of  the  First  Division,  in 
terms  of  the  statute;  appoints  them  to  print  the 
record,  with  the  notes  of  additional  pleas  in  law,  and 
such  productions  as  may  be  deemed  necessary,  and 
to  box  the  same  to  the  Court ;  and  grants  warrant 
for  enrolment  in  the  Inner-House  Rolls."     The 
advocators  having  neither  printed  nor  enrolled  in 
terms  of  this  interlocutor,  the  Lord  Ordinary,  on  6th 
June  1857,  on  the  respondent's  motion,  appointed 
the  advocators,  within  the  next  eight  days,  to  print 
and  box  the  record,  pleas  in  law,  and  produc- 
tions to  the  Inner-House,  in  terms  of  the  previous 
interlocutor. 

The  advocators  did  not  obey  this  order.  The 
respondent  then  moved  the  Lord  Ordinary  to  dis- 
miss the  advocation.  The  Lord  Ordinary  doubted 
his  power  to  do  so  under  the  Court  of  Session  Act 
1860, 18  and  14  Vict.,  o.  86 ;  sec.  82  of  which  enacts 
that  the  Lord  Ordinary  before  whom  the  advocation 
is  enrolled  shall,  at  the  first  calling  of  the  cause,  if 
a  motion  to  that  effect  be  made  by  either  party, 
appoint  the  record,  &c.,  to  be  printed  and  boxed  for 
the  Inner-House,  and  shall  report  the  cause  to  the 
Inner-House.  His  Lordship  was  inclined  to  think 
that  he  was  funetua  officio  after  pronouncing  the 
first  interlocutor,  had  it  not  been  for  the  case  of 
MiUer  v.  Logan^  20  D.,  522,  in  which  case  it  was 
held  that  where  a  Lord  Ordinary  had,  on  the  mo- 
tion of  the  respondent  in  an  advocation,  pronounced 
an  interlocutor  reporting  the  cause,  and  appointing 
the  record,  &c.,  to  be  boxed,  and  where  the  respon- 
dent became  bankrupt  before  obtempering  that 
order,  a  motion  for  intimation  to  the  respondent's 
trustee  was  properly  made  before  the  Lord  Ordi- 
nary. 
The  Lord  Ordinary  reported  the  point. 
LoBD  Pbksidkkt — It  seems  to  be  the  principle  of 
the  case  of  MiUer  v.  Logan  that  the  report  of  the 
Lord  Ordinary,  which  transmits  a  case  to  the  Inner- 
House,  is  not  complete  by  the  mere  pronouncing  of 
the  interlocutor  making  the  report;  and  without 


going  into  the  niceties  of  that  case,  but  following 
that  principle,  it  appears  to  follow  that  until  one  of 
the  parties  brings  the  case  here,  and  moves  that  it 
be  sent  to  the  roll — ». «.,  until  the  case  is  in  th6 
single  bills — ^the  reporting  is  not  complete.  It  is 
the  appearance  of  a  case  in  the  single  bills,  in  the 
case  of  a  written  report  by  the  Lord  Ordinary,  that 
comes  in  the  place  of  the  personsl  appearance  of  the 
Lord  Ordinary  at  the  table  to  report  the  case.  The 
solution  of  the  respondent's  difficulty  seems  to  be 
this;  if  he  will  print  and  box  the  interlocutor  of 
the  Lord  Ordinary,  with  the  note  of  advocation, 
that  will  appear  in  the  single  bills,  and  enable  the 
Inner-House  to  dispose  of  &e  case,  and  inflict  such 
penalties  upon  the  advocator  as  may  seem  proper. 
Agents  for  Respondents— Paterson  &  Romanes, 
W.  8. 


Tuesday^  June  18. 

SIDBY  &  CRAWFORD  AND  MANDATORY  V. 
J.  &  A.  PHILLIPS. 
Jvry  Trial— New  Trial— BiU  of  jExeeptiona—Com' 
mimon  Agent — Inatrance,      Motion  for  new 
trial,  on  the  ground  that  the    verdict  was 
against   evidence,    refused.      Exceptions    to 
Judge's  charge  disallowed. 
The  defenders,  J.  ft  A.  Phillips,  wholesale  gro- 
cers in  Glasgow,  gave  an  order  to  Sidey  &  Craw- 
ford, commission  agents  in  Montreal,  for  a  quanti- 
ty of  butter.     When  the  butter  arrived  in  this 
country,  the  defenders  refused  to  take  it,  objecting 
to  the  price  and  quality.    The  butter  was  sold  un- 
der a  warrant  from  the  Sheriff.    Sidey  &  Crawford 
then  brought  an  action  against  the  defenders. 

The  case  was  tried  before  Lord  Ormidale  and  a 
jury  in  March  last,  on  the  following  issue : — 
"  Whether,  on  or  about  the  80th  June  1864,  the 
defenders  ordered  the  pursuers  to  purchase  and 
ship  for  them  200  packages  choice  dairy  butter 
of  the  finest  quality,  and  got  up  in  the  best 
style,  and  at  the  lowest  price  practicable; 
whether  the  pursuers  duly  implemented  the 
said  order;  and  whether  the  defenders  are  due 
and  resting-owing  to  the  pursuers  the  sum  of 
£192,  is.,  as  the  balance  of  the  cost  of  said 
butter  and  relative  charges,  with  interest  as 
per  Schedule  annexed,  or  any  part  thereof? 

"  SOHBDULB. 

**  Cost  of  200  packages  prime  Canadian 
dairy  butter,  shipped  to  the  defen- 
ders per  steamer  *  St  Andrew,'         .  $4448-47 
"Chabgbs. 

**  Entry,  cartage,  whariage,  bill 

stamps,  &o.,  .   $42-52 

"  Insurance,  1^  g  on  $5180  value, 

andlO§,   .        .        .        .     64-75 

"  Conmiission  on  $4448^*^,        .    177*98 


285-20 


5 


$4788-67 

^         «    >^  -,u.         .        .        .    £988    9 
"  Free  proceeds  of  sale,  under  warrant 
of  the  Sheriff  of  Lanarkshire,  of 
the  above  200  packages  of  butter, 
received  on  26th  Jan.  1865,         .    796 


"  Exchange  @  7f  J, 

"  "  '  I  of  sale,  under  warrant 


5    5 


"  Balance  of  cost  and  charge^,    £192    4    Q 
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**  Interest  at  5  per  cent,  on  £988, 98. 6d. 
from  29th  September  1864  to  20th 
January  1866. 

"  Interest  at  6  per  cent,  on  £192,  4b. 
from  26th  January  1865  till  pay- 
ment." 

It  appeared  from  the  evidence  that  the  pnrsners 
did  not  keep  any  stock  of  butter,  but  merely  pur- 
chased on  order.  The  purchases  of  the  butter  in 
question  were  not  made  in  Montreal,  but  in  the 
district  of  country  in  the  neighbourhood  of  Brock- 
viUe,  in  Upper  Canada,  mostly  by  a  person  of  the 
name  of  Landon,  on  the  employment  of  the  pur- 
suers. The  pursuer  Sidey,  in  examination,  being 
asked  to  state  the  items  of  which  the  charge'  of 
$4448*47  in  the  schedule  annexed  to  the  issue  was 
made  up,  deponed — "  The  said  sum  of  $4448*47  is 
the  amount  charged  to  the  defenders  for  said  butter, 
being  at  the  rate  of  22}  cents  per  pound,  to  which 
rate  we  restricted  the  price,  the  actual  value  being 
somewhat  greater,  as  appears  by  the  following 
statement  of  the  items  of  which  it  is  composed. 
The  200  packages  in  question  were  sent  to  the  de- 
fenders in  two  invoices  of  100  packages  each,  one 
of  which  consisted  of  9994  lbs.  net  of  butter,  and 
the  other  of  9774  lbs.  The  items  comprising  the 
actual  value  of  the  first  invoice  were : — 

1.  First  cost  of  the  butter  at  20^  cents  ^ 

per  lb.,    .  .        .  .  $2028-78 

2.  Landon's  commission,  including  rail- 

way freight,  1  cent  per  lb.,      .        .        99*94 
8.  Interest,  discount,  and  bank  commis- 
sion paid  bank,        ....        18*87 
This  was  on  acceptances  granted  and 
money  advanced  for  the  purchase 
of  the  butter. 
4.  Travelling    expenses,    postage,    tele- 
grams, £o., 4*86 

This  the  proportion  allotted  to  this  lot 

of  butter  for  my  expenses  incurred 

on  purchase  of  it,  and  other  lots  for 

Glasgow. 

6.  Loss  on  inferior  qualities  retained  and 

resold 47*90 

This  is  a  charge  always  incurred,  from 
the  necessity  buyers  are  under  of 
taking  the  whole  make  of  dairy- 
men at  once,  as  the  dairymen  will 
usually  only  sell  in  that  way,  and 
by  which  means  there  are  always 
some  inferior  kegs  in  large  invoices 
purchased. 

6.  Fire  risks  on  paxcels  in  various  places 

—dealers'    stores,    dairies,    railroad 

stations,  in  transit,  and  at  tho  point, 

St  Charles  Station,  Montreal,  .        .        68*80 

This  risk  was  undertaken  by  ourselves 

as  the  money  was  advanced,  and 

no  insurance    office  would    have 

taken  the  risk  at  even  6  per  cent., 

while  we  did  so  at  8  per  cent.    I 

may  also  mention  that  if  the  butter 

after  purchase  had  been  destroyed, 

we  would  not  have  recovered  the 

amount  from  the  defenders. 

7.  Extra  cartage 6*00 

The  jury  returned  a  verdict  for  the  puisners. 

The  defenders  obtained  a  rule  on  the  pursuers  to 
show  cause  why  the  verdict  should  not  be  set  aside 
as  against  evidence,  and  a  new  trial  granted.  The 
parties  were  also  heard  on  a  bill  of  exoeptions  to 
the  Judge's  charge. 


LoBO  Obmidalb  chai^ged  the  jury ;  and  having, 
in  the  course  of  his  charge,  brought  under  thoix 
notice  the  various  items  of  claims,  of  which  the 
first  article  annexed  to  the  issue  as  to  the  cost  ctf 
the  butter  in  dispute  was  composed,  directed  them, 
in  regard  to  the  claim  for  insurance  or  fire  risk, 
that  it  was  for  them  to  consider  and  determine, 
with  reference  to  the  usage  of  the  trade,  and  whole 
other  evidence  bearing  on  the  matter,  whether  the 
pursuers  were  or  were  not  entitled  to  include  under 
the  expression  "  cost "  of  the  butter  in  question  a 
reasonable  sum  as  for  insurance  against  fire  of  the 
butter  from  the  time  it  was  purchased  in  the  coun- 
try district  till  it  was  collected  and  shipped  at 
Montreal,  and  whether  the  sum  claimed  by  the 
pursuers  as  for  such  insurance  was  fair  and  reason- 
able in  the  circumstances. 

The  defenders  excepted,  and  asked  a  direction 
"  that  the  pursuers  were  not  entitled  to  charge  any 
sum  against  the  defenders  on  account  of  insurance 
of  the  butter  in  question,  if  an  insurance  of  the 
butter  was  not  in  fact  effected  by  them." 

LoBD  Obmidali  refused  to  give  that  direction,  as- 
suming that  it  meant,  as  the  defenders  said  it  did, 
that  no  sum  could  be  charged  by  the  pursuers  as 
for  insurance  unless  an  insurance  of  the  butter  had 
been  actually  effected  with  an  insurance  office  or 
other  third  party.  Whereupon  the  defenders  ex- 
cepted. 

A.  B.  Clabk  and  Watson  for  defenders. 

YouNO,  Shand,  and  Ashbb  for  pursuers. 

LoBO  Pbestdbmt — The  terms  of  the  order  given 
by  the  defenders  to  the  pursuers  are  not  disputed. 
They  are  set  out  in  the  issue.  The  question  ia, 
whether  the  |»ursuers  duly  implemented  that  order, 
or  failed  in  implementing  it,  so  as  to  entitie  the 
defenders  to  reject  the  butter  and  get  quit  of  the 
contract  ? 

When  the  bills  of  lading  arrived  the  defenders 
refused  to  take  them  or  accept  bills  for  the  price 
until  they  should  see  the  butter ;  and,  when  the 
butter  came,  they  rejected  it  It  is  clear  that  the 
main  ground  of  this  was,  that  it  was  not  of  such 
quality  as  they  wanted ;  something  was  also  said 
about  the  price ;  but  the  great  objection  was  on  the 
head  of  quality.  The  consequence  of  the  rejection 
of  these  goods  was,  that  they  were  judicially  sold 
under  a  warrant  from  the  Sheriff,  and  they  produced 
a  smaller  amount  in  money  than  the  contract  {xioe 
by  £192.  The  question  is  not  whether  the  pur- 
suers' charges,  in  the  invoice  of  the  butter,  are  not 
in  any  one  part  objectionable,  so  as  to  entitie  the 
defenders  to  strike  out  an  item ;  but  whether  the 
price  charged  is  a  breach  of  contract  on  the  pcut  of 
the  pursuers,  so  as  to  entitie  the  defenders  to  re- 
scind the  contract.  The  case  was  presented  to  the 
jury,  and  was  argued  to  us  on  that  footing. 

In  discussing  the  question  raised  on  the  evidence 
as  to  granting  a  new  trial,  the  main  thing  to  be 
kept  in  view  is,  that  though  on  the  face  of  the  ordw 
the  parties  stood  in  the  relation  of  merchants  in 
this  country  granting  a  mandate  to  commission- 
agents  in  Montreal,  that  is  not  exactiy  the  relation 
which  lay  between  them.  An  order  to  agents  in 
Montreal  to  buy  butter  in  the  market  at  the  price 
of  the  day,  and  ship  home,  would  constitute  such 
relation.  But  here,  what  was  contemplated  was 
that  the  pursuers,  being  in  Montreal,  should  pro- 
cure the  butter,  not  by  buying  in  Montreal  market^ 
but  by  collecting  it  from  various  dairies  in  the 
country,  when  and  where  it  was  to  be  had,  and 
bringing  it  to  Montreal,  and  there  collecting  it,  and 
putting  it  together,  and  shipping  it  home  to  the 


Digitized  by 


Google 


1867.] 


Hie  Scottish  Law  Reporter. 


109 


defenders.  That  involves  proceedings  by  the  agents 
in  Montreal  quite  different  from  the  simple  case  of 
a  commission  contract,  because  it  inyolved  a  con- 
siderable amount  of  personal  trouble  and  risk  on 
the  part  of  those  who  acted  nominally  as  commis- 
sion agents ;  and,  accordingly,  the  case  was  left  to 
the  jury  on  that  footing,  to  say  whether  the  agents 
were  justified  iu  the  circumstances,  in  each  of  these 
charges,  or  whether  each  was  unreasonable  and  not 
in  fulfihnent  of  the  order.  In  the  end  the  discus- 
sion came  to  turn  on  two  items,  and  it  is  not  neces- 
sary to  go  beyond  these.  From  the  examination 
of  Sidey  it  appears  that  there  were  two  lots  of  100 
packages  each,  represented  by  two  separate  invoices, 
and  I  take  the  first  of  these  as  a  specimen.  He 
says  that  the  items  composing  the  actual  value  of 
tlie  first  invoice  were  (1)  first  cost  of  the  butter 
$2023-74,  (2)  Landon's  commission,  $99*94,  {Z)  in- 
terest, discount,  and  bank  commission,  $18-07,  and 
other  small  charges ;  and  then  come  two  items  on 
which  the  discussion  mainly  turns,  (1)  "  loss  on  in- 
ferior qualities  retained  and  resold,  $47*90.  This 
is  a  cluirge  incurred  from  the  necessity  buyers  are 
under  of  taking  tht  whole  make  of  dairymen  at 
once,  as  the  dairymen  will  usually  only  sell  in  that 
way,  by  which  means  there  are  always  some  in- 
ferior kegs  in  large  invoices  purchased."  While 
the  defenders  objected  generally  to  any  such  charge 
being  made  against  them,  they  objected  particu- 
larly that  on  the  evidence  it  was  shown  that  in  fact 
there  was  not  that  amount  of  inferior  kegs  of  butter 
to  justify  such  a  charge.  As  to  the  first  objection, 
that  no  such  charge  ought  to  be  made  at  all,  it 
seems  to  me  that,  if  once  you  concede  that  the  order 
was  to  be  implemented  by  searching  for  the  butter 
in  the  country,  nothing  is  more  natural  than  that, 
in  purcliasllig  the  produce  of  a  dairy,  you  must  take 
the  whole  produce,  and  must,  in  that,  have  some 
inferior  kegs.  The  other  objection  is  more  serious. 
It  seems  there  were  two  parcels  of  butter  out  of 
which  the  butter  shipped  to  the  defenders  was  se- 
lected, one  of  205,  the  other  of  140  packages,  and, 
as  the  defenders  contend,  it  is  shown  on  the  evidence 
that  in  these  two  parcels  of  butter  there  was  no- 
thing like  proportion  of  inferior  kegs  that  would 
justly  the  charge  made,  which  is  one  of  83  out  of 
100  packages.  That  appears  jplausibie  enough,  and 
if  there  were  no  answer  to  it,  it  must  receive  some 
effect  from  the  jury.  But  there  is  an  answer  to  it 
which  the  jury  were  fully  entitled  to  take.  The 
pursuers  say,  we  had  more  orders  for  butter  from 
Glasgow  at  the  same  time,  and  we  were  collecting 
for  all  these  orders  at  once,  and,  therefore,  we 
thought  it  only  fair  to  our  customers  to  put  it  all 
together,  and  to  average  the  inferior  kegs  over  the 
whole,  u:A  to  see  what  amount  there  was  in  the 
whole,  and  we  found  in  the  850  packages  bought 
for  Glasgow  a  proportion  of  148  of  inferior  quality, 
not  fit  to  be  shipped.  Having  ascertained  that,  we 
charged  a  proportion  against  each  customer,  and  88 
fell  to  be  charged  against  the  defenders.  Ko  doubt 
the  butter  shipped  to  the  defenders  happened  to  be 
selected  out  of  the  first  two  parcels ;  but  it  would 
have  been  unjust  to  our  other  customers  to  give  the 
full  advantage  to  the  defenders,  and  throw  the  full 
loss  upon  others. 

Kow  I  am  not  called  on  to  determine  that.  It 
was  a  pure  jury  question.  It  seems  to  me  that  it 
was  just  for  the  jury  tosay  which  was  the  fair  way 
of  dealing  with  the  question.  And  they  have  come 
to  the  conclusion,  as  men  of  the  world  and  men  of 
business,  that  the  pursuers  acted  fairly  and  reason- 
ably in  the  ^urse  which  they  took.    I  think  it 


would  be  highly  presumptuous  in  any  Court  to  in- 
terfere with  the  conclusion  T)f  the  jury  in  such  a 
question. 

(2)  There  remains  another  charge  made  by  the 
pursuers,  for  fire  risks,  a  charge  of  $67*80.  This  is 
not  a  very  happy  name ;  but,  again,  I  think  the 
jury  were  entitled  to  disregard  the  misnomer,  and 
consider  whether  it  was  a  fair  and  reasonable  charge. 
It  comes  to  this,  that  in  collecting  the  butter,  and 
in  bringing  it  to  Montreal,  there  is  a  risk  of  de- 
struction in  the  transit,  the  risk  of  which  is  of 
course  on  the  pursuers ;  because,  until  the  butter  is 
brought  to  Montreal  and  sent  home,  there  can  be  no 
risk  on  the  buyer,  and  the  risk  upon  the  pursuers 
must  be  very  considerable.  Whether  it  is  accu- 
rately represented  at  $07*80 1  do  not  pretend  to  say. 
That  is  a  matter  for  the  jury.  The  jury  have  de- 
termined it  in  favour  of  the  pursuers,  and  we  should 
be  invading  the  province  of  the  jury  if  we  disturbed 
their  conclusion. 

That  view  of  the  evidence  leaves  no  doubt  as  to 
the  soundness  of  the  direction  given  by  the  presid- 
ing judge.  He  said  [quotes  direction].  No  doubt 
it  is  said  that  reference  is  made  in  this  direction  to 
usage  of  trade,  and  that  there  was  no  evidence  on 
that  led  so  as  to  justify  this  part  of  the  charge. 
But  that  is  not  the  meaning  I  attach  to  these  words. 
I  understand  them  to  mean  that  the  jury  must  con- 
sider in  the  circumstances  whether  tiie  charge  was 
fair  and  reasonable,  looking  to  the  usage  of  trade, 
that  the  agent  at  Montreal  has  not  to  go  into  the 
market  there,  but  has  to  go  into  the  country  to  col- 
lect butter  from  various  dairies,  and  bring  it  down 
to  Montreal  to  ship  home.  There  does  not  appear 
to  have  been  any  miscarriage  either  on  the  part  of 
the  judge  or  jury.  We  must  discharge  the  rule, 
and  disallow  the  exceptions. 

The  other  Judges  concurred. 

Rule  discharged  and  exceptions  disallowed. 

Agent  for  Pursuers — Lockhart  Thomson,  6.8.C. 

Agents  for  Defenders — J.  W.  &  J.  Mackenzie, 
W.8. 


OOUET  or  TEINDS. 


Wednesday^  Jwne  19. 

SMITH  AND  0THEB8,  PETITIONEBS. 
Churdk — Parish — Disfunction  and  Endion — Bound- 
ary,   Circumstances  in  which  the  Court  re- 
fused to  sanction  the  proposed  boundary  of  a 
new   parish.      Petitioners   allowed   time   to 
amend. 
This  was  a  petition  at  the  instance  of  the  En- 
dowment Scheme  Committee  of  the  Church  of 
Scotland,  and  others,  for  disjunction  and  erection 
of  LeadhiUs.    It  appeared  that  the  parish  of  Craw- 
ford, in  which  LeadhiUs  is  situated,  contains  about 
1500  inliabitants.    About  900  of  these  are  miners, 
and  reside  at  the  village  of  LeadhiUs.    It  was  pro- 
posed to  erect  LeadhiUs  into  a  parish ;  and  in  order 
to  include  in  the  new  parish  a  sufficient  portion  of 
land,  belonging  to  Lord  Hopetoun,  who  is  the  prin- 
cipal heritor,  to  give  a  stipend  of  £68  at  8  per  cent, 
on  the  rental,  it  was  proposed  to  cut  off  from  Craw- 
ford parish,  and  make  part  of  the  new  parish,  a 
large  but  thinly  populated  district  to  the  south  of 
LeadhiUs,  containing  a  population  variously  esti- 
mated at  from  60  to  100  persons. 
Shand,  for  parishioners  and  others,  objected,  on 
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the  gTonnd  tliat  the  part  of  the  parish  thus  proposed 
to  be  taken  from  Crawford  and  added  to  Leadhills 
would  be  very  mnch  inconvenienced  by  the  change, 
and  the  people  would  have  a  much  longer  road  to 
travel  to  church  than  they  had  at  present. 

A.  R.  Clabk  and  Watson  for  petitioners. 

The  Loan  Fbxsidxmt— The  Court  axe  not  pre- 
pared to  sanction  the  proposed  boundary.  The  sole 
pbject  of  adding  these  fifteen  square  miles,  contain- 
ing these  fourteen  families,  to  Leadhills  district,  is 
to  enable  the  petitioners  to  carry  out  their  scheme 
of  provision  for  stipend  to  the  Leadhills  minister, 
and  it  is  plain  that  but  for  that  purpose  no  one 
would  have  thought  of  including  it  in  the  proposed 
new  parish.  It  will  be  for  the  petitioners  to  say 
whether  they  desire  to  amend  their  boundary. 

The  petitioners  were  accordingly  allowed  time 
for  consideration. 

Agents  for  Fetitioners— Marshall  &  Stewart,  W.S. 

Agents  for  Objectors — ^Mackenzie  &  Eermack, 
W.S. 


Wednesdayy  June  19. 


1CINI8TEB  OF  CSBE8  V.  THE  HSBITOBS. 

Temds  —  AttjjfmerUation  —  VeUuation  —  Declarator, 
Procedure  in  an  augmentation  sisted  to  allow 
minister  to  bring  a  declarator  to  try  the  va- 
lidity of  a  valuation  which  had  been  acted  on- 
for  a  long  series  of  years ;  following  precedents 
of  KUbimU  and  StraecUkro, 

The  Rev.  J.  0.  G.  Brown,  minister  of  the  padsh 
of  Ceres,  in  the  county  of  Fife,  with  a  present  sti- 
pend of  16  ohalders,  modified  in  1828,  raised  a 
summons  of  augmentation,  modification,  and  loca- 
lity, against  the  heritors. 

DuNOAv,  for  the  minister,  asked  the  Court  to 
grant  an  augmentation  of  4  chalders,  stating  that, 
although  the  last  augmentation  had  been  fijced  on 
the  footing  that  it  exhausted  the  tree  teind,  and 
the  minister  had  for  years  been  Accepting  less  than 
he  was  entitled  to,  on  the  footing  that  there  were 
not  sufficient  teinds,  it  was  now  ascertained  that 
the  valuation  led  in  1681,  on  which,  as  a  good 
valuation,  parties  had  proceeded,  was  defective  in 
various  respects. 

JoHH  Mabshall,  for  the  Earl  of  Glasgow,  op- 
posed. 

LoBD  Pbbsidbht — ^This  is  in  the  position  of  a 
case  which  was  before  this  Court  not  long  ago,  in 
the  time  of  Lord  Colonsay,  when  the  Court  came 
to  the  conclusion,  after  fall  argument  and  consi- 
deration, that  when  a  decree  of  valuation  had  been 
acted  on  and  recognised  for  a  long  series  of  years, 
and  it  was  necessary  for  the  minister  to  set  it  aside 
in  order  to  show  tiiat  there  was  free  teind,  the 
proper  course  was  to  sist  procedure  until  an  action 
of  declarator  was  brought  by  the  minister.  The 
course  here  will  be  to  pronounce  an  interlocutor  in 
the  same  terms  as  that  pronounced  in  the  previous 
case. — (Minister  o/Kilbimie  v.  £arl  of  OUugow^  19th 
December  1866,  6  Macph.,  196;  and  MinwUr  of 
Stracathro  and  Dunlappie  v.  The  fferitore,  ante^  voL 
iv.,  p.  168.) 

Argents  for  Minister — ^Adamson  &  Gulland,  W.S. 

Agents  for  Earl  of  Glasgow— Marshall  %l  Stewurt, 
W.S. 


OOUET  or  SESSION. 


OUTEB   HOUSE. 
LoBD  EiinooH. 

MACKENZIE  A  SUTHEBLAND  V.  HENDSBSOK. 

Road — Road  Tnuteee — Contractor — Repair,  Peti- 
tion by  road  trustees  to  have  a  road  contractor 
ordained  to  repair  certain  alleged  defects  in 
the  condition  of  the  road  at  the  termination  of 
his  contract  dismissed,  'there  being  no  proof 
of  any  specific  fault  on  the  part  of  the  con- 
tractor. 

In  1861  Donald  Mackenzie,  road  contractor,  en- 
tered into  an  agreement  with  the  Commissioners  of 
Highland  Roads  and  Bridges,  represented  by  Mi 
Joseph  Mitchell,  then  general  inspector,  for  repair- 
ing and  keeping  in  repair  the  Dunbeath  Road,  in 
the  county  of  Caithness,  for  the  space  of  two  years 
from  Isf  May  1861.  The  deed  of  agreement  bore 
that  Mackenzie  was  to  keep  and  have  in  repair  at 
all  times  during  the  two  years  the  said  road,  and 
leave  the  same  at  the  end  of  that  time  in  repair,  in 
terms  of  the  annexed  specification,  and  to  execate 
in  each  year  the  whole  works  and  repairs  therein 
specified.  Qeorge  Sutherland,  farmer.  Mains  of 
Thrumster,  bound  himself  as  cautioner  for  Mac- 
kenzie. Mitchell,  on  the  other  hand,  on  the  port 
of  the  commissioners,  was  to  pay  to  Mackenzie  the 
sum  of  £970,  is.  in  eight  equal  instalments  of 
£121,  6s.  6d.  each,  the  first  instalment  to  be  paid 
in  August  1861,  the  second  in  September,  the  third 
in  December,  and  the  fourth  in  June  1862,  provided 
certain  specified  repairs  were  duly  executed  at 
these  several  dates;  and  for  the  remaining  year 
the  four  instalments  were  to  be  paid  at  the  same 
periods,  "jprovided,  on  examination  and  report  by 
any  one  of  the  sub-inspectors  of  the  said  commia- 
sionets,  the  said  work  shall  have  been  found  to  be 
duly  executed;  it  being  hereby  expressly  condi- 
tioned and  declared  that  unless  the  specified  quan- 
tities of  work  are  found  executed  at  the  period 
above-named,  the  instalments  then  due  shall  lie 
over,  in  the  hands  of  the  said  commissioners,  until 
the  said  repairs  shall  be  executed  by  the  said 
second  party,  his  cautioner,  or  their  foresaids ;  and 
also,  that  unless  at  the  period  above-named,  and  at 
the  expiration  of  the  foresaid  space  of  two  years, 
the  whole  repairs  are  properly  executed,  the  de- 
fects shall  be  valued  by  any  one  of  the  sub-inspec- 
tors whom  the  said  general  inspector  shall  appoint, 
and  the  amount  deducted  from  the  agreement 
price."  The  agreement  declared  the  true  meaning 
of  the  contract  to  be,  that  ihe  said  road  and  bridges, 
parapets,  breast  walls,  retaining  wtdls,  drains, 
water-courses,  and  all  other  works,  were  to  be  pat, 
kept,  and  left  in  perfect  repair,  and  so  that  the 
commissioners  should  not  have  to  pay  more  than 
the  stipulated  price  for  the  work.  If  Mackenzie 
failed  in  performing  the  repairs,  or  in  giving  hia 
due'  personal  attention  to  them — **  of  all  which  cir- 
cumstances the  said  general  inspector  shall  be  sole 
judge  " — ^the  contract  might,  in  the  option  of  the 
commissioners,  terminate  at  the  end  of  the  first 
year. 

The  relative  specification  contained  the  details 
of  the  work  to  be  done  at  the  different  periods  of 
the  year,  and  stipulated  that  "the  whole  of  the 
foresaid  works  must  be  performed  in  a  substantial 
and  workmanlike  manner,  agreeably  in  all  respects 
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to  this  specification,  and  the  following  staten^^nt  of 
quantities  of  work,  and  to  the  satisfaction  of  the 
inspector  of  the  commissioners  for  the  time  being, 
who  shall  be  sole  judge  of  the  nature  and  extent  of 
the  work  that  is  to  be  performed  under  this  speci- 
fication."   Then  followed  a  statement  of  materials. 

Mackenzie  entered  upon  the  work,  and  regularly 
received  the  first  seyen  instalments  on  reports  by 
Mr  Qeorge  Rhind,  sub-inspector,  and  warrants  by 
Mr  Mitchell,  inspector-general,  the  seventh  instal- 
ment being  paid  him  in  December  1862. 

By  the  Highland  Roads  and  Bridges  Act  1862, 
the  roads  which  had  been  under  the  charge  of  the 
Commissioners,  including  the  Dunbeath  Road,  were 
from  Slst  December  1862  transferred  from  the  Com- 
missioners to  the  trustees  appointed  by  the  Caith- 
ness Road  Act  of  1860.  Section  7  of  the  Act  1862 
enacted  that  the  several  contracts  for  the  mainten- 
ance and  repair  of  the  roads  enumerated  in  Sche- 
dule A,  appended  to  the  Act  (the  Dunbeath  Road 
being  included  in  said  schedule),  entered  into 
by  the  Commissioners,  being  then  in  force,  should, 
from  and  after  the  said  date,  be  binding  on  and 
enforceable  against  the  parties  to  whom  the  several 
roads  were  transferred. 

Mackenzie's  contract  terminated  on  80th  April 
1863.  He  did  not  receive  payment  of  the  last  in- 
stalment of  the  contract  price.  On  27th  July  John 
Henderson,  W.S.,  clerk  to  the  Caithness  Road 
Trustees,  presented  a  petition  in  the  Sheriff-Court 
at  Wick,  setting  forth  that  Mackenzie  had  wholly, 
or  in  great  measure,  failed  to  perform  his  duty 
under  the  said  contract;  th^t  the  drains  were 
choked  up;  the  bridges  and  parapets  not  duly 
pointed ;  and  many  other  repairs  neglected ;  that 
the  trustees,  on  learning  that  Mackenzie  had  so 
largely  failed  in  his  duty,  had  withheld  from  him 
the  last  instalment  of  the  contract  price,  and  called 
on  him  to  put  the  road  and  works  into  repair. 

The  petition  prayed  the  Sheriff,  if  the  facts 
averred  were  denied,  "  to  remit  to  a  person  or  per- 
sons of  skill  to  inspect  the  said  road,  the  bridges 
and  other  works  before  specified  connected  there- 
with, and  to  r^ort  thereon ;  and  thereafter,  and  on 
probation  or  admission  of  the  facts  alleged,  or  if  the 
respondents  shall  fail  to  appear,  to  find  "  that  Mac- 
kenzie had  failed  in  his  part  of  the  contract,  and  to 
ordain  him  and  his  cautioner  forthwith  to  imple- 
ment the  agreement;  or  otherwise  to  grant  warrant 
to  the  petitioner  to  have  the  repairs  executed  at 
the  expense  of  the  respondents  in  the  petition. 
Answers  were  lodged  for  Mackenzie  and  Suther- 
land. On  8th  August  Henderson  lodged  a  minute 
stating  that  it  was  of  importance  to  have  the  state 
of  the  Dunbeath  Road  forthwith  inspected  under 
the  authority  of  the  Court,  so  that  there  might  be 
evidence  of  its  present  condition,  and  craving  a  re- 
mit to  a  person  or  persons  of  sMll  to  examine  and 
report  upon  the  condition  of  the  road  and  works 
pertaining  thereto,  with  special  instructions  to  such 
inspector  or  inspeetors  to  report  whether  any  exist- 
ing defect  apparently  resulted  from  neglect  during 
the  period  of  the  contract  of  Mackenzie,  and 
prior  to  1st  May  last,  or  to  neglect  subsequent  to 
that  date.  The  respondents  in  the  petition  object- 
ing to  tills 'proposal,  no  judicial  remit  was  made. 
The  case  was  then  remitted  to  proof.  A  great 
deal  of  evidence  was  led  as  to  the  condition  of  the 
road.  Thereafter,  on  22d  June  1866,  the  Sheriff- 
substitute  sustained  the  defences,  dismissed  the 
application,  and  found  the  petitioners  liable  in  ex- 
penses. To  this  interlocutor  was  appended  an  ela- 
borate note  going  minutely  into  the  evidence,  and 


stating  the  whole  grounds  upon  which  the  Sheriff- 
substitute  held  that  the  complaint  .in  the  petition 
was  unfounded. 

On  a  reclaiming  petition,  the  Sheriff  reversed. 

The  contractor,  Mackenzie,  and  his  cautioner 
then  brought  an  advocation  in  the  Court  of  Ses- 
sion. 

The  Lord  Ordinary  (Kiklooh)  pronounced  this 
interlocutor : — 

''Edinburgh  9M  January  1867.— The  Lord  Ordin- 
ary having  heard  parties*  procurators,  and  made 
avizandum,  and  considered  the  process,  proof,  and 
productions,  Advocates  the  cause :  Recals  the  inter- 
locutors of  the  Sheriff  brought  under  roview :  Finds 
it  proved,  that  by  memorandum  of  agreement, 
dated  5th  September  and  2d  October  1861,  the 
advocator  Donald  Mackenzie  became  bound, 
under  the  conditions  and  stipulations  theroin 
specified,  to  keep  in  ropair  the  Dunbeath  road, 
therein  described,  for  a  period  of  two  years  from 
1st  May  .1861,  for  a  sum  of  Nine  hundred  and 
seventy  pounds  four  shillings,  payable  in  eight 
equal  instalments,  as  therein  set  forth:  Finds  it 
farther  proved  that,  on  roports  made  as  to  the 
sufficiency  of  the  work  by  the  inspector  or  inspec- 
tors employed  to  take  cognizance  of  the  same,  the 
advocator  was  paid  seven  of  the  eight  instalments 
stipulated  for,  being  those  falling  due  down  to  Slst 
December  1862,  leaving  unpaid  the  instalment 
effeiring  to  the  period  between  that  date  and  1st 
May  1868,  when  the  contract  terminated :  Finds  it 
proved  that  no  complaint  was  made  to  the  advoca- 
tor at  the  termination  of  the  contract,  nor  for  some 
time  afterwards,  in  regard  to  the  state  of  the  road 
as  left  by  him,  except,  that  on  part  theroof  the 
sides  were  higher  than  the  centre,  which  caused 
the  water  to  lie  at  that  part ;  and  no  judicial  step 
was  taken  against  the  advocator  prior  to  27th  July 
1868,  when  the  petition  now  advocated  was  pre- 
sented, setting  forth  certain  alleged  defects  in  the 
condition  of  ti^e  road,  which  it  was  alleged  the  ad- 
vocator was  bound  to  ropair,  and  praying  for  a 
judgment  of  the  Court  ordaining  the  same  to  be 
done :  Finds  it  not  proved  that  at  the  date  of  pre- 
senting this  petition  there  were  any  specific  instan- 
ces of  defect  or  disrepair  in  the  said  road  charge- 
able on  the  advocator,  and  warranting  the  interfer- 
ence of  the  Court  to  the  effect  prayed  for  :  Assoil- 
zies the  said  advocator,  and  the  other  advocator, 
his  cautioner,  from  the  conclusions  of  the  said 
petition :  Dismisses  the  same,  and  decerns :  Finds 
the  advocator  entitled  to  expenses,  both  in  this  and 
the  Inferior  Court:  Allows  accounts  of  these  ex- 
penses to  be  lodged,  and  remits  to  the  Auditor  to 
tax  the  same,  and  to  report. 

(Signed)  "W.  Pxhhit. 

"  Note, — ^The  advocator,  Donald  Mackenzie,  be- 
came contractor  for  keeping  in  repair  the  DunbeaUi 
road,  in  the  county  of  Caithness,  for  two  years  from 
1st  May  1861.  His  contract  was  made  with  the 
Commissioners  for  Highland  Roads  and  Bridges, 
who  had  then  charge  of  the  road. 

*'  The  sum  to  be  paid  the  advocator  for  this  two 
years'  ropair  was  £970,  4s.,  which  was  to  be  paid 
in  eight  equal  instalments  of  £121,  5s.  6d.  each. 
The  periods  of  payment  of  these  instalments  show, 
what  is  otherwise  abundantly  decur,  jthat  the  heavy 
part  of  the  work  was  that  done  between  Ist  May  and 
the  end  of  December  in  each  year,  the  instalments 
being  payable  in  August,  September,  December, 
and  then  not  till  June  following.  As  deponed  to 
by  Mr  Joseph  Mitchell,  the  general  inspector  of 
the  Commissioners :  *  A  very  large  portion  of  the 
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repair  of  the  roads  always  fell  to  be  done  during 
the  summer  months,  as  it  is  during  that  season 
that  the  vegetation  comes  up,  the  drains  get  choked, 
and  it  is  also  the  proper  season  for  repairing  and 
pointing  the  bridges  and  parapets.*  And  as  he 
afterwards  says,  with  regard  to  the  work  as  com- 
pleted to  December  1862,  *  Nothing  remained  for 
the  winter  months,  but  to  keep  the  new  metal  in 
its  place,  scrape  off  the  mud,  and  to  keep  the  drains 
right,  from  the  effect  of  winter  floods.* 

"The  contractor  was  paid  the  seven  instalments 
due  down  to  December  1862,  on  reports  made  by 
the  inspector  as  to  the  sufficiency  of  the  work. 
This  may  not  be  conclusive  as  to  jthe  fact  of  suffi- 
ciency, but  it  is  a  circumstance  of  considerable 
weight. 

"  There  remained  only  the  period  from  December 
1862  to  1st  May  1868,  when  the  contract  terminat- 
ed. The  eighth  instalment  was  not  due  till  June 
following,  the  object  being  plainly  to  afford  time 
for  a  final  inspection  before  payment  was  made. 
Prior  to  the  termination  of  the  contract,  but  pos- 
terior to  the  payment  of  the  seventh  instalment,  the 
road  had  passed  from  the  management  of  the  High- 
land Commissioners  to  that  of  the  Road  Trustees 
for  the  county  of  Caithness. 

"  It  was  the  duty  of  the  Road  Trustees,  or  those 
acting  for  them,  if  not  satisfied  with  the  state  of 
matters  existing  at  the  termination  of  the  contract, 
to  make  or  procure  inspection  of  the  road  immedi- 
ately thereafter.  This  was  eminently  their  duty 
to  the  contractor,  if  they  meant  to  raise  any  dif- 
ficulty as  to  the  payment  of  the  last  instalment 
in  June,  fur  it  is  plain  that  within  a  ifery  short 
time  after  the  road  was  handed  over  to  the  new 
contractor,  there  might  be  great  changes  in  its  as- 
pect (particularly  if  heavy  summer  floods  took 
place),  which  would  make  it  difficult  to  say  what 
was  its  precise  condition  on  Ist  May.  It  does  not 
appear,  however,  that  any  inspection  took  place 

Srior  to  19th  June,  when  the  road  was  inspected  by 
Ir  Cameron,  the  general  inspector  of  the  Caith- 
ness roads.  Ho  depones — 'My  inspection  in  June 
was  ordered  by  the  petitioner  (the  clerk  to  the  Road 
Trustees).  I  embodied  the  result  of  my  inspection 
in  a  report,  which  I  transmitted  to  the  petitioner. 
To  the  best  of  my  judgment  it  was  a  correct  re- 
port.' It  is  a  remarkable  circumstance,  and  one  by 
no  means  favourable  to  the  case  of  the  respondents, 
that  the  report  has  not  been  produced,  because  it 
is  in  this  report,  made  in  the  ordinary  course  of 
duty,  and  prior  to  the  excitement  of  litigation,  that 
Mr  Cameron's  most  trustworthy  impressions  were 
likely  to  be  found.  The  advocator  says  that  anterior 
to  the  judicial  proceedings  no  complaint  was  made 
to  him  on  the  subject  of  the  road,  except  what  was 
contained  in  a  letter  from  the  petitioner,  to  the 
effect  that  on  part  of  the  road  the  sides  were 
higher  than  the  centre,  which  caused  the  water  to 
lie,  a  point  which  does  not  seem  afterwards  insist- 
ed in.  There  is  no  effective  contradiction  to  the 
advocator's  statement  on  this  subject. 

"  It  was  not  till  27th  July  1868,  nearly  three 
months  after  the  termination  of  the  contract,  and 
when  the  summer  and  the  summer  operations  must 
have  materially  affected  the  condition  of  the  road, 
that  a  petition  was  presented  to  the  Sheriff,  at  the 
instance  of  the  clerk  to  the  Road  Trustees,  alleging 
great  defects  in  the  repair  of  the  road,  attributable 
to  the  advocator,  and  praying  for  a  judgment  to 
the  effect  of  having  these  repaired  by  the  advoca- 
tor, or  at  his  expense. 
*'  On  the  8t&  August  thereafter,  the  petitioner 


lodged  a  minute  praying  for  a  remit  to  a  man  of  j 
skill  to  inspect  and  report  on  the  condition  of  the 
road.  It  has  been  the  subject  of  much  rematk 
that  the  motion  to  this  effect  was  resisted  by  the 
advocator.  It  certainly  appears  that  the  advocator 
did  not  accede  to  it,  and  the  petitioner  does  not 
seem  to  have  pressed  the  motioh  to  a  judgment, 
but  to  have  been  content  with  an  order  for  prool 
The  advocator  explains  that  he  did  not  consider 
himself  bound  to  peril  his  case  on  the  report  of  any 
one  scientific  nominee,  or  thereby  to  exclude  him- 
self from  the  benefit  of  a  formal  proof. 

"  A  proof  was  allowed  to  both  parties  on  2d  Sep- 
tember 1863,  which  was  not  completed  till  April 
1866.  Into  the  details  of  this  proof  it  is  unneces- 
sary to  enter  minutely,  as  the  judgment  of  the 
Sheriff,  acquiesced  in  by  the  petitioner,  has  pro- 
ceeded on  the  avowed  ground  that  he  could  not  find 
sufficient  materials  to  pronounce  to  any  effect  in 
terms  of  the  prayer  of  the  petition.  All  which  the 
Lord  Ordinary  finds  it  necessary  to  say  in  explana- 
tion  of  his  interlocutor  is,  that  he  considers  the 
petitioner  to  have  failed  in  making  good  any 
specific  instances  of  defect  or  disrepair  existing  at 
the  termination  of  the  contract,  and  chargeable  on 
the  advocator.  The  whole  proceedings  in  the  proof 
on  the  part  of  the  petitioner  seem  to  the  Loid 
Ordinary  eminently^unsatisfactory.  The  first  wit- 
ness examined  is  not  examined  till  9th  December 
1868,  five  months  after  the  presentation  of  the 
petition,  and  three  months  after  the  allowance  of 
proof.  The  inspection  on  which  the  chief  witnesses 
rest  their  evidence  was  not  made  till  the  very  end 
of  October  previous.  The  principle  on  which  the 
whole  evidence  proceeds  is  that  of  not  so  much  con- 
sidering any  defects  arising  during  the  two  years 
of  the  advocator's  contract  (far  less  during  the  time 
from  81st  December  1862),  as  of  looking  to  the 
abstract  sufficiency  of  the  road  as  it  presented 
itself  to  the  eyes  of  the  witnesses.  One  of  the  wit- 
nesses, Daniel  Shearer,  says  expressly:  'In  my 
opinion,  the  present  condition  of  the  bridges  at 
Ousdale  must  to  a  great  extent  be  attributed  to 
want  of  proper  construction  of  the  road  at  fin*, 
and  I  would  not  attribute  the  present  condition  of 
these  bridges  to  any  mismanagement  of  these 
bridges  on  the  part  of  the  respondent  during  the 
two  years  of  the  contract.'  Avowedly,  the  witnesses 
took  into  view  the  condition  of  the  ditches,  even 
when  the  proper  care  of  these  lay  with  the  adjoin- 
ing proprietor,  and  not  with  the  contractor  at  all. 
There  seems  throughout  to  have  been  an  entire 
forgetfulness  of  the  fact  that  the  contractor  was  not 
bound  to  maintain  a  good  road  abstractedly,  bnt 
merely  to  keep  in  repair  the  road  which  was  actual- 
ly given  to  him.  The  whole  evidence  is  vagae  and 
unspecific  in  the  extreme,  and  this  where  Reproof 
eminently  required  to  be  distinct,  pointed,  and 
precise. 

"  On  advising  this  proof,  the  Sheriff-substitute  sus- 
tained the  defences,  and  dismissed  the  petition,  find- 
ing the  petitioner  liable  in  expenses.  He  subjoin- 
ed to  his  interlocutor  an  able  and  elaborate  not^ 
well  deserving  attentive  consideration. 

"The Sheriff,  on  appeal,  recalled  this  interlocutor. 
He  did  not.  however,  do  so  to  the  effect  of  to  any 
effect  pronouncing  in  terms  of  the  prayer  of  the 
petition.  On  the  contrary,  he  *  finds  it  incompetent 
to  proceed  further  in  the  cause.'  But  he  finds  the 
advocator  and  his  cautioner  liable  in  expenses, 
afterwards  taxed  and  decerned  for,  to  the  large 
amount  of  £142,  10s.  Id.  The  Sheriff  consideis 
the  proof  to  afford  strong  grounds  farprmmwfi  that 
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at  the  tennination  of  the  contract  the  contractor  left 
the  road  in  disrepair  in  many  respects;  and  he 
*  sustains  the  petition,  ae  having  been  competently 
and  relevantly  brought.'  He  then  '  finds  that  as 
the  respondents  (advocators)  were  bound  to  have 
left  the  said  roaid  and  whole  works"  "in  perfect 
repair,"  as  at  1st  May  1868,  when  the  contract 
terminated,  or  to  pay  for  the  same  if  held  to  have 
been  defective,  <u  ihert  is  room  for  pretttmmg  it  wat^ 
a  warrant  would  in  ordinary  circumstances  have 
now  been  granted  to  the  petitioner  for  enforc- 
ing his  rights,  but  as  such  cannot  now  be  done 
in  respect  the  state  of  disrepair  of  the  road,  &c., 
existing  as  at  Ist  May  1863,  is  now  mixed  up  with 
defects  and  disrepair  which  must  have  arisen  in  the 
subsequent  two  years,  for  which  the  respondents 
cannot  be  responsible,  and  though  there  may  be 
elements  in  the  process  for  so  far  determining  the 
money  value  of  the  disrepair  as  existing  at  the 
termination  of  the  contract,  yet,  as  the  form  of  the 
prayer  of  the  petition  precludes  the  possibility  of 
extricating  matters  here,  by  making  any  relevant 
findings  under  it  to  fix  such  money  value,  finds  it 
therefore  incompetent  to  proceed  further  in  the 
cause ;  but  in  respect  such  a  result  might  have  been 
prevented  by  the  respondents  consenting  at  the  out- 
set, as  they  ought  to  have  done,  to  the  judicial  re- 
mit to  ascertain  the  state  of  the  road  at  the  ter- 
mination of  the  contract,  finds  them  liable  for  such 
tesult.  Therefore  repels  the  defences,  finds  the 
respondent  liable  in  payment  to  the  petitioner  of 
the  expenses  of  process  (above  sustained),  allows  an 
account  thereof  to  be  lodged,  and  remits  the  same, 
when  given  in,  to  the  auditor  of  Court  to  tax  and 
report ;  reserves  to  the  petitioner  his  right  to  fur- 
ther action,  if  so  advised,  and  to  the  respondents 
their  defences  as  accords,  and  decerns.' 

**  The  Lord  Ordinary  cannot  affirm  this  interlocu- 
tor. He  cannot  punish  the  advocator  as  the  Sheriff 
has  done  for  exercising  his  legal  right  of  not  con- 
senting to  a  remit  to  a  man  of  skill,  more  especially 
where  it  does  not  appear  what  would  have  been 
the  result  of  such  remit,  and  whether  it  would  or 
would  not  have  been  unfavourable  to  the  ad- 
vocator. He  cannot  *  repel  the  defences,'  where 
the  case  of  the  pursuer  is  found  not  proved,  nor 
find  the  defender  liable  in  expenses,  where  he 
cannot  pronounce  judgment  against  him.  He 
thinks  that  any  delay  to  be  complained  of  is  far 
more  attributable  to  the  petitioner  than  to  the  ad- 
vocators. He  views  the  case  as  presenting  the 
simple  everyday  aspect  of  an  action  which  the  party 
who  brought  it  has  failed  to  sustain  by  sufficient 
evidence.  The  action  must  be  dismissed,  and  in 
the  view  of  the  Lord  Ordinary,  dismissed  with  ex- 
penses to  the  defenders. 

(Initd.)        "W.P." 

Henderson  reclaimed,  but  subsequently  lodged  a 
minute  stating  that  it  was  not  his  intention  farther 
to  insist  in  his  reclaiming  note.  The  Court  ac- 
cordingly refused  the  prayer  of  the  reclaiming  note 
and  adhered  to  the  interlocutor  of  the  Lord  Or(Unary . 

Counsel  for  Advocators — ^The  Lord  Advocate  (Gor- 
don) and  C.  G.  Spittal.  Wm.  MitcheU,  S.S.C., 
Agent. 

Counsel  for  Respondent — ^The  Solicitor-General 
(Millar)  and  J.  Marshall.  G.  L.  Sinclair,  W.S., 
Agent. 


HOUSE  OF  LOBDS. 


Monday,  May  20. 

WESTERN  BANK   V.    ADDIE, 
at  i  contra. 
(In  Court  of  Session,  8  Macph.,  899.) 
Fraud — RettihUion — Danuzges — Partnership — Batik. 
A  party  who  had  been  a  shareholder  in   a 
joint-stock  bankiug  company  for  sometime, 
bought  186  additional  shares  from  the  bank  in 
1866.    In  November  1867  the  bank  stopped 
payment,  and  was  subsequently  registered  and 
wound-up  voluntarily.     In  1869  the  purchaser 
brought  an  action  against  the  bank,  conclud- 
ing for  restitutio  in  integrumy  or  otherwise  for 
damages,  on  the  grounds  of  essential  error  and 
fraudulent  misrepresentation  by  the  bank  di- 
rectors.   Held  (rev.  C.  S.)  that  the  pursuer 
had  not  averred  a  relevant  case  entitling  him 
to  go  to  trial.    Opinion — (1)  That  the  respon- 
dent could  not  have  relief  by  way  of  restitutio 
in  integrum  unless  he  was  in  a  position  to  re- 
store the  very  thing  he  purchased,  and  that, 
he  having  been  a  party  tp  proceedings  where- 
by the  company  from  whom  he  purchased  was 
put  an  end  to,  the  remedy  of  restitution  was 
no  longer  open  to  him.     (2)  That  an  incor- 
porated company  cannot,  in  its  corporate  cha- 
racter, be  called  on  to  answer  in  an  action  on 
fraud ;  but  if,  by  the  fault  of  its  agent,  third 
persons  have  been  defrauded,  the  corporation 
may  be  made  responsible  to  the  extent  to  which 
its  funds  have  profited  by  the  fraud.    Opinion 
{per  Lord  Chancellor),  that  in  a  Court  of 
equity  it  is  not  a  valid  objection  to  a  suit  to 
set  aside  a  contract  for  fraud  that  the  com- 
plainant was  a  member  of  the  company  by 
the  fraud  of  whose  agent,  technically  imputed 
to  the  company,  he  was  drawn  into  the  con- 
tract. 
These  were  appeals  against  certain  interlocutors 
of  the  First  Division  of  the  Court  of  Session  pro- 
nounced in  an  action  in  which  Mr  Addie,  the  re- 
spondent in  the  first  appeal,  was  pursuer,  and  the 
appellants,  the  Western  Bank  of  Scotland,  were  de- 
fenders. 

The  action  in  question  was  raised  in  November 
1869,  at  the  instance  of  Mr  Robert  Addie  of  View- 
park  against  the  Western  Bank,  and  concluded  for 
reduction  of  certain  transfers  by  which  136  shares 
of  the  capital  stock  of  the  Bank  were  made  over  to 
the  respondent ;  for  repetition  of  £27,188,  lOs.  2d., 
being  the  amount  of  the  price  and  of  certain  calls 
which  had  been  paid  by  him,  with  interest,  but 
under  deduction  of  dividends  and  interest  thereon ; 
or  otherwise  for  payment  of  X26,000  in  name  of 
damages.  The  ground  of  the  demand  on  the  peirt 
of  the  resx>ondent  was,  that  he  had  been  induced  to 
purchase  the  shares  by  the  fraudulent  misrepre- 
sentations of  the  directors  of  the  Western  Bank  at 
the  date  of  the  purchase.  It  appeared  that,  prior 
to  1866,  Mr  Addie  had  been  proprietor  of  16  shares, 
and  that,  in  the  months  of  November  and  Decem- 
ber 1866,  he  had  made  those  purchases  of  which  he 
now  sought  to  be  relieved. 

The  respondent  proposed  the  following  issues  : 
— "  It  being  admitted,"  &c.  (Here  followed  admis- 
sion of  the  sale  of  the  shares  by  the  Bank  at  the 
price  stated,  and  of  the  payment  by  the  respondent 
of  the  price  and  calls.) 
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"  1.  Whether  the  pursuer  was  induced  to  make  the 
said  purchase  under  essential  error  as  to  the 
affairs  of  the  Bank,  caused  by  the  misrepre- 
sentations of  the  said  Bank,  or  of  parties  act- 
ing or  entitled  to  act  therefor;  and  whether, 
in  respect  thereof,  the  defenders  are  resting- 
owing  to  the  pTirsuer  the  sums  contained  in  the 
schedule  hereunto  annexed  ? 
"  2.  Whether  the  pursuer  was  induced  to  make  the 
said  purchase  by  the  false  and  fraudulent  mis- 
representations made  by  the  said  Bank,  or  by 
its  authority,  as  to  the  state  of  its  affairs ;  and 
whether,  in  respect  thereof,  the  defenders  are 
resting-owing  to  the  pursuer  the  sums  con- 
tained in  the  schedule  hereunto  annexed  ? 
"  8.  Whether  the  pursuer  was  induced  to  make  the 
said  purchase  under  essential  error  as  to  the 
affairs  of  the  Bank,  or  parties  acting  and  en- 
titled to  act  therefor,  to  the  loss,  injury,  and 
damage  of  the  pursuer  ? 
"  4.  Whetiier  the  pursuer  was  induced  to  make  the 
said  purchase  by  the  false  and  fraudulent  re- 
presentations made  by  the  said  Bank,  or  by  its 
authority,  as  to  the  state  of  its  affairs,  to  the 
loss.  Injury,  and  damage  of  the  pursuer  ?*' 
Damages  laid  at  £26,000. 
Then  followed  a  schedule  of  the  sums  claimed 
by  the  pursuer  under  the  first  and  second  issues. 

The  appellants  gave  in  the  following  counter 
issue : — 

*•  Whether  the  pursuer  has  barred  himself  from 
repudiating  the  said  purchase  ?" 
On  2d  February  1864  the  Judges  of  the  First  Di- 
vision, on  the  report  of  the  Lord  Ordinary,  pro- 
nounced the  following  interlocutor:— '"Find  that  the 
pursuer  has  stated  on  record  matter  relevant  to  en- 
title him  to  go  to  trial :  Find  that,  as  the  pursuer 
insists  in  his  conclusions  for  reduction,  and  for  res- 
titution or  repetition,  the  case,  as  regards  these 
primary  conclusions,  should  be  now  tried  and  dis- 
posed <xf :  Find  that  of  the  several  issues  proposed 
by  the  pursuer  in  the  print.  No.  49  of  process,  for 
the  tried  of  the  cause,  as  regards  the  conclusions 
other  than  the  conclusion  for  damages,  the  issue 
No.  2,  as  now  amended  by  the  pursuer  at  the  bar, 
is  the  appropriate  and  suitable  issue,  and  is  su£S- 
cient  for  the  trial  of  the  cause  as  regards  the  said 
conclusions  :  Therefore  disallow  the  other  or  alter- 
native issues  proposed  for  the  trial  of  the  same  con- 
clusions, and  appoint  a  fresh  print  of  the  said  issue. 
No.  2,  to  be  lodged,  with  a  view  to  its  being  au- 
thenticated as  the  issue  for  the  trial  of  the  cause  as 
regards  the  conclusions  other  than  the  conclusion 
for  damages :  Find  that  the  defenders  are  entitled 
to  the  counter  issue  proposed  by  them.  No.  50  of 
process ;  appoint  the  same  to  be  comprehended  in 
the  print  to  be  lodged  by  the  pursuer,  and,  hoe  statu, 
supersede  farther  consideration  of  the  conclusion  for 
damages." 

The  issues,  as  finally  adjusted,  were  : — "  It  being 
admitted  "  (here  followed  admissions  tU  supra). 
**  Whether  the  pursuer  was  induced  to  make  the 
said  purchase  by  false  and  fraudulent  repre- 
sentations made  by  the  said  Bank  as  to  the 
state  of  its  affairs  ;  and  whether  the  defenders 
are  resting-owing  to  the  pursuer  the  sums 
contained  In  the  schedule  hereunto  annexed, 
or  any  part  thereof?    Or, 
**  Whether  the  pursuer  has  barred  himself  from  re- 
pudiating the  said  purchase  ?" 
The  Court,  on  the    9th  February  1864,  pro- 
nounced this  interlocutor : — "  The  Lords  approve  of 
the  issues,  No.  61  of  process,  and  appoint  the  same 


to  be  the  issues  for  the  trial  of  the  cause  as  regazdB 
the  conclusions  other  than  the  conclusion  for 
damages :  Farther,  they  remit  the  cauee  to  the 
Lord  Ordinary." 

After  various  procedure,  the  case  went  to  trial  in 
the  end  of  December  1864  and  beginning  of  Janu- 
ary 1866,  and  resulted  in  a  verdict  for  Mr  Addie. 

Various  exceptions  were  taken  by  the  defenden 
at  the  trial. 

The  LoBD  Pbestdeot,  in  charging  the  jury,  said 
— "  That  in  submitting  to  the  shareholders  a  re- 
port on  the  affairs  of  the  Bank,  and  the  result  of 
its  business  for  the  past  year,  the  directors  have  a 
duty  to  perform,  and  it  is  part  of.  their  duty  not  to 
put  forth  any  statement  as  to  the  affairs  or  proe- 
perity  of  the  Bank  which  they  have  not  reaeonaUe 
ground  to  believe  to  be  true.  There  is  implied  in 
their  report  a  representation  to  the  effect  that  they 
have  reasonable  ground  to  believe  in  the  truth  of 
what  they  assert,  and  those  to  whom  it  is  ad- 
dressed or  circulated  are  entitled  so  to  understand 
it.  This  does  not  mean  that  it  is  incumbent  on 
the  directors  personally  to  go  through  the  books 
and  test  the  accuracy  of  them,  or  of  the  results 
brought  out  in  them.  It  is  not  to  be  expected  or 
supposed  that  the  directors  have  done  so,  and  their 
report  is  not  to  be  taken  as  importing  or  implying 
that  they  have  done  so.  They  are  entitled  to  rely 
on  the  information  furnished  to  them  by  the 
officials,  to  whom  the  details  of  the  business  aw 
committed,  and  in  whom  confidence  is  placed. 
That  affords  reasonable  ground  for  the  directors  be- 
lieving in  the  truth  of  the  results  so  brought  out, 
and  of  the  inferences  reasonably  deducible  fiom 
them.  And  if  it  should  unfortunately  tnm  out 
that  the  information  so  furnished  to  the  directoa 
was  false,  by  reason  of  the  negligence  or  fault  of 
those  whose  duty  it  was  to  furnish  correct  informal 
tion,  the  directors  who  honestly  believed  it,  and 
were  themselves  deceived  by  it,  cannot  be  held  to 
have  practised  any  fraud  on  the  shareholders  or  the 
public.  But  if  the  case  should  occur  of  directors 
taking  upon  them  to  put  forth  in  their  report  state- 
ments of  importance  in  regard  to  the  affairs  of  the 
Bank,  false  in  themselves,  and  which  they  did  not 
believe,  or  had  no  reasonable  ground  to  believe  to 
be  true,  then,  inasmuch  as  the  embodying  of  sacn 
statements  in  the  report  imports  a  representation 
by  the  directors  that  they  had  reasonable  ground 
to  believe  them  to  be  true,  that  would  be  a  miaie- 
presentation  and  deceit,  and,  in  the  estimation  or 
law,  would  amount  to  a  fraud  practised  on  ttoee 
persons,  if  any,  to  whom  the  report  may  have  been 
communicated  officially  by  the  Bank,  or  its  mana- 
ger acting  as  the  agent  and  in  the  interests  of  tne 
Bank,  he  being  cognizant  of  the  nntruths,  with  » 
view  to  induce  the  purchase  of  shares  from  the 
Bank,  if  such  persons  shall  have  been  thereby  de- 
ceived and  induced  to  make  such  purchase." 

The  defenders  excepted  to  the  direcbon,  and 
asked  the  judge  to  direct  the  jury :— 

1.  That  the  pursuer  was  not  entitled  to  repudiaw 
the  purchase  referred  to  in  the  issues  on  the  gomid 
that  he  was  induced  to  make  it  by  false  and  fiwndu- 
lent  representations  as  to  the  state  of  tl^® -^^ 
affairs  made  by  the  directors  to  the  shareholders, 
of  whom  he  was  at  the  time  one.  ,  ,  _j  ♦u* 

2.  That  if  the  representations  which  induced  we 
pursuer  to  make  the  purchase  were  made  in  pwj 
suance  of  the  contract  of  partnership,  and  wimm 
fraud  by  the  directors  to  the  shareholders,  of  wliom 
tiie  pursuer  was  at  the  time  one,  the  P^®' ^ 
not  entitled  to  repudiate  the  purchase,  although  we 
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said  repreBentationa  were  untrue  in  fact,  and  were 
fraudulent  on  the  part  of  the  manager. 

8.  That  upon  the  evidence  before  the  jury,  the 
action  is  not  maintainable  in  law,  and  the  defen- 
ders are  entitled  to  a  verdict  on  the  pursuer's  issue. 

4.  That  upon  the  evidence  before  the  jury,  the 
pursuer  had  in  law  barred  himself  from  repudiating 
the  purchase,  and  the  defenders  are  entitled  to  a 
verdict  on  the  counter-issue. 

The  judge  declined  to  give  these  directions,  and 
the  defenders  excepted.  Counsel  were  thereafter 
heard  on  the  bill  of  exceptions,  and  also  on  a  mo- 
tion by  the  appellants  to  have  the  verdict  set  aside 
as  contrary  to  evidence.  The  Ck>urt,  on  9th  June 
1855,  disallowed  the  exceptions,  but>set  aside  the 
verdict,  and  granted  a  new  trial. 

The  appellants,  the  Western  Bank,  on  28d  June 
1865,  brought  an  appeal  against  the  interlocutor 
disallowing  the  exceptions,  because,  although  they 
had  been  relieved  from  the  verdict  against  them, 
they  were  of  opinion  that  the  decision  in  their 
favour  of  the  questions  raised  by  the  exceptions 
would  prevent  a  new  trial  altogether.  In  support 
of  this  appeal  they  stated  the  following  reasons  : — 

1.  Because  the  direction  given  by  the  presiding 
judge  to  the.  fury  was  erroneous,  inasmuch  as  it  im- 
ported that  if  the  jury  were  of  opinion  that  the  di- 
rectors of  the  Western  Bank  put  forth  in  their  re- 
port statements  of  importance  in  regard  to  the 
affairs  of  the  Bank,  false  in  themselves,  and  which 
they  had  no  reasonable  ground  to  believe  to  be 
true,  though  they  did,  in  fact,  believe  such  state- 
ments to  be  true,  that  would  be  deceit,  and  in  the 
estimation  of  law  would  amount  to  a  fraud ;  and 
because  what  was  said  by  the  learned  judge 
amounted  to  a  direction  that  the  jury  might  affirm 
the  respondent's  issue  if  they  thought  that  the 
directors  had  committed  gross  error  in  judgment, 
though  they  were  not  of  opinion  that  the  directors 
had  committed  fraud  in  making  such  statements. 

2.  Because  the  rei^ndent  was  not  entitled  to  a 
verdict,  in  respect  he  was  himself  a  shareholder  at 
the  date  of  the  purchase  of  the  said  shares,  and 
because  the  fraud  of  the  directors  could  not  be  im- 
puted to  the  company  or  the  shareholders  in  a 
question  with  him;  and  therefore  the  presiding 
judge  should  have  given  the  first  direction  asked. 

8.  Because  it  was  not  sufficient  for  the  respon- 
dent's case  to  prove  that  the  representations  of  the 
directors  were  untrue  in  point  of  fact,  and  fraudu- 
lent on  the  part  of  the  manager,  and  because  the 
respondent  was  not  entitled  to  a  verdict  unless 
fraud  on  the  part  of  the  directots  was  proved ;  and 
therefore  the  presiding  judge  should  have  given 
the  second  direction  asked. 

4.  Because  the  respondent  was  not  entitled  to 
the  remedy  of  reduction  and  of  restitutio  in  irU^/rum^ 
and  therefore  was  not  entitled  to  a  verdict,  in  re- 
spect— (1)  The  transaction  sought  to  be  reduced 
had  been  completed ;  (2)  the  respondent  could  re- 
cover no  more  than  the  amount  by  which  the  Com- 
pany had  been  benefited  by  the  transaction ;  (8) 
the  respondent  was  not  in  a  position  to  give  resti- 
tution; and  (4)  because  of  the  time  which  had 
elapsed  since  uie  date  of  the  purchase,  during 
which  time  the  respondent  was  a  shareholder,  and 
because  facts  were  established  before  the  jury, 
about  which  there  neither  was  nor  could  be  dis- 
pute, in  respect  of  which  the  action  was  not  main- 
tainable in  law ;  and  therefore  the  presiding  judge 
should  have  given  the  third  direction  asked. 

5.  Because  facts  were  established  before  the  jury 
about  which  there  neither  was  nor  could  be  dispute, 


in  respect  of  which  the  respondent  had  in  law 
barred  himself  from  repudiating  the  purchase ;  and 
therefore  the  presiding  judge  should  have  given  the 
fourth  direction  asked. 

The  respondent,  Mr  Addie,  submitted  that  the  in- 
terlocutor appealed  against  ought  to  be  affirmed : — 

1.  Because  the  law  is  correctly  laid  down  in  the 
portion  of  the  Lord  President's  charge,  to  which  the 
first  exception  relates,  in  respect  that  statements 
made  in  the  reports  by  the  directors  to  the  share- 
holders imported  a  representation  that  the  directors 
had  reasonable  ground  for  believing  the  said  state- 
ments to  be  true,  and  that  they  had  used  reason- 
able means  for  obtaining  information  in  regard  to 
the  matters  to  which  the  said  statements  related. 

2.  Because  the  failure  of  persons  in  the  situation 
of  the  directors  of  the  Western  Bank  to  have  rea- 
sonable ground  for  their  belief  as  to  the  affairs  of 
the  Bai^  respecting  which  it  falls  within  their 
province  to  report,  and  respecting  which  they  do 
report,  implies  gross  negligence,  equivalent  to 
fraud. 

8.  Because  none  of  the  directions  asked  by  the 
appellants  could  be  given  consistently  with  the  pre- 
vious judgments  in  the  cause. 

4.  Because  the  first  direction  asked  was  unsound 
in  law,  in  respect  that  the  fraud  alleged  by  the  re- 
spondent, being  a  fraud  by  the  Company  or  persons 
representing  the  Company  in  its  separate  pertona, 
it  is  immaterial  that  the  respondent  was  at  the  date 
of  the  fraud  a  shareholder  in  the  company. 

5.  Because  the  second  direction  asked  was  erro- 
neous, in  respect  that  representations  made  by  the 
manager  in  regard  to  matters,  and  in  transactions 
in  which  he  was  authorised  to  represent,  and  did 
represent  the  Bank,  were  in  law  representations  by 
the  Bank,  and,  if  fraudulent  on  the  part  of  the 
manager,  infer  liability  as  for  fraud  on  the  part  of 
the  Bank. 

6.  Because  the  third  and  fourth  directions  were 
rightly  refused,  in  respect  that  a  contract  induced 
by  fraud  is  null,  as  in  a  question  with  the  party  de- 
frauded. 

7.  Because  it  is  not  a  condition  precedent  that 
the  party  defrauded,  claiming  restitution,  shall  be 
able  to  give  restitution,  and  because  the  inability 
of  tilie  respondent  to  restore  the  shares  in  the  con- 
dition in  which  he  obtained  them,  if  such  inability 
exists,  is  not  attributable  to  the  fault  of  the  re- 
spondent. 

8.  Because  the  respondent  cannot  be  debarred 
from  obtaining  the  remedy  of  restitution  by  any 
acts  done  by  him  while  he  remained  in  ignorance 
of  tiiie  fraud. 

9.  Because  the  acts  founded  on  by  the  appel- 
lants, as  constituting  bar,  were  induced  by,  and 
fiowed  as  consequences  from,  the  same  fraud  where- 
by the  respondent  was  led  to  purchase  the  shares 
in  question. 

10.  Because  no  right  or  interest  of  the  Bank,  or 
of  the  shareholders,  was  prejudiced  or  injuriously 
affected  by  any  act  of  the  respondent. 

11.  Because  there  were  disputed  facts  material 
to  the  issues,  with  reference  to  which  evidence  was 
adduced  at  tiiie  trial,  proper  for  the  determination 
of  the  jury,  and  which  would  have  been  withdrawn 
from  the  consideration  of  the  jury  had  the  presid- 
ing judge  given  the  third  and  fourth  directions 
asked  by  the  appellants. 

After  this  appeal  was  presented,  the  appellants 
asked  leave  of  the  First  Division  of  ^e  Court  to 
appeal  against  the  interlocutors  of  2d  and  9th  Feb- 
ruary 1864,  on  the  ground  that  it  was  for  the  in- 
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terest  of  both  parties  that  the  judgment  of  the 
H0UB6  of  Lords  should  be  forthwiUi  obtained  upon 
the  questions  of  law  and  relevancy  involved  in  the 
action.  The  Court  granted  leave  as  craved,  and 
an  appeal  against  the  said  interlocutors  was  accord- 
ingly presented  by  the  appellants  on  8th  February 
1866. 

Under  this  second  appeal  they  contended  that 
no  issue  should  have  been  allowed  to  the  respon- 
dent, and  that  they  ought  to  have  been  assoilzied 
from  the  conclusions  of  the  summons  in  respect  of 
the  facts  and  circumstances  alleged  and  admitted 
on  record. 

A  cross  appeal  was,  on  19th  February  1866,  pre- 
sented by  the  respondent,  Mr  Addie,  against  the 
said  interlocutors  of  2d  and  9th  February  1864, — 
(1)  In  BO  far  as  the  issues  of  essential  error,  pro- 
posed by  him,  were  thereby  disallowed;  '(2)  in  so 
far  as  he  was  thereby  compelled  to  go  to  trial  upon 
a  single  issue,  appliciable  to  the  conclusions  for  re- 
duction and  restitution  or  repetition,  instead  of  be- 
ing allowed  to  go  to  trial  at  the  same  time  upon  an 
issue  or  issues  applicable  to  that  conclusion,  and 
also  upon  an  issue  or  issues  applicable  to  the  con- 
clusion for  damages ;  and  (8)  in  so  far  as  the  coun- 
ter issue  above  set  forth  was  thereby  allowed  to  the 
defenders  in  the  action. 

The  argument  in  support  of  all  these  appeals 
was  embodied  in  the  cases  lodged  for  the  parties  in 
the  first  appeal  against  the  interlocutor  disallowing 
the  exceptions. 

Attoiuiit-Gbhbbal  (Bolt),  Sir  Roundill  Palmib, 
Q.C.,  and  Shahd,  for  Western  Bank,  appellants. 

Dean  of  Faodltt  (Monobeiff),  Giffobd,  and 
Balfoub,  for  Mr  Addie,  respondent. 

Lord  Ghancellob — ^My  Lords,  this  is  an  appeal 
against  interlocutors  of  the  First  Division  of  the 
Court  of  Session,  in  an  action  instituted  by  the 
respondent  against  the  Western  Bank  of  Scotland 
and  the  Official  Liquidator  appointed  to  wind  up 
the  affairs  of  the  Bank. 

The  summons  in  the  action  demands  a  reduction 
and  restitution  tn  integrum  against  two  deeds  of 
transference  of  185  shares  in  the  Bank,  and  the  re- 
payment of  the  sum  of  j&l  0,818,  10s.  2d.,  being  the 
price  of  the  said  shares,  and  also  of  the  sums  of  £1685, 
£1686,  and  £18,500,  being  the  amounts  respec- 
tively of  three  calls  made  upon  such  shares ;  and, 
alternately,  it  demands  damages  in  respect  of  the 
transaction. 

The  following  are  the  facts  stated  by  the  pursuer 
in  his  condescendence,  and  admitted  by  him  in 
answers  to  the  defenders*  statement.  The  defenders 
are  a  Joint-Stock  Banking  Company  established  in 
1882,  which  earned  on  business  at  Glasgow  and 
elsewhere  down  to  November  1857,  when  it  stopped 
payment 

The  paid  up  capital  amounted  to  £1,500,000, 
divided  into  80,000  shares  of  £50  each.  By  the 
deed  of  co-partnership,  the  business  and  affairs  of 
the  Company  were  to  he  regulated,  conducted,  and 
carried  on  by  a  governor  and  deputy-governor, 
six  extraordinary  and  six  ordinary  directors,  who 
were  constituted  the  representatives  of  the  Company, 
and  to  whom  the  whole  management  of  the  business 
and  idOfairs  of  the  Company  were  intrusted ;  and  the 
ordinary  directors,  together  with  the  manager,  or 
failing  him  or  in  his  absence,  the  cashier  of  the 
Company,  were  to  constitute  the  ordinary  board  of 
directors  and  committee  of  management  of  the 
Company ;  and  by  one  of  the  articles  of  the  deed  it 
is  declared  that  it  shall  be  lawful  for  the  directors 
to  purchase,  for  behoof  of  the  Company,  any  of  t^e 


shares  of  the  capital  stock  which  may  either  be 
offered  for  sale,  or  by  private  bargain,  or  shall  como 
to  be  publicly  sold. 

Prior  to  the  year  1855,  the  pursuer  was  proprietor 
of  15  shares  in  the  Bank,  and  interested  to  the  ex- 
tent of  one-half  in  80  shares  belonging  to  a  dissolved 
firm  of  Addie  &  Company. 

He  was  also  a  customer,  and  kept  his  private  ac- 
count with  a  branch  of  the  Bank  at  Coatbridge. 
In  November  1855  the  directors  sold  to  the  pnrsaer 
186  shares  belonging  to  the  Bank  at  the  price  of 
£76  per  share,  amounting  in  aU  to  the  sum  of 
£10,200,  which  were  transferred  by  two  separats 
deeds  of  transference,  dated  respectively  the  80th 
November  and  4th  December  1855. 

The  transaction  of  the  sale  of  those  shares  wu 
conducted  through  Mr  John  Taylor,  the  manager 
of  the  Bank. 

In  the  June  of  each  year  meetings  were  held, 
when  the  directors  submitted  to  the  shareholders 
reports  as  to  the  state  of  the  affairs  of  the  Bank  for 
the  year  ending  in  the  previous  month  of  May. 

By  the  terms  of  the  co-pattnership  deed,  no  part- 
ners except  the  ordinary  board  of  directors  were 
entitled  to  examine  the  books  of  the  Company. 

The  reports  submitted  by  the  directors  to  the 
different  meetings  of  the  shareholders  held  from 
the  years  1851  to  1855,  both  inclusive,  represented 
the  business  of  the  Bank  as  highly  prosperous,  and 
that  its  affairs  were  in  a  satisfactory  and  flonrishing 
condition. 

In  pfitfticular,  the  report  for  the  year  1866  stated, 
that  for  the  year  ending  May  1855,  thebusinew  of  the 
Bank  had  been  eminently  sucoessfol,  and  that  its 
affairs  were  in  a  sound  and  satisfactory  condition ; 
that  after  providing  for  bad  and  doubtful  debts,  the 
profits  for  the  year  available  for  dividend  were  up- 
wards of  £158,000. 

These  reports  were  untrue.  Not  long  after  its 
institution  the  Bank  sustained  heavy  losses  through 
bad  debts,  and  in  1851  had  lost  half  its  capital.  In 
May  and  June  1855  the  bad  debts  had  reached  the 
amount  of  £1,360,000,  and  the  Bank  had  at  that 
time  lost  £1,000,000  of  its  capital,  or  more  than 
one-half  thereof.  The  result  brought  out  in  the 
report  for  the  year  1865  was  obtained  by  taking  as 
good  assets  of  the  Bank,  the  whole  of  the  bad  and 
irrecoverable  debts.  The  reports  were  prepared  by 
Taylor,  the  manager ;  and,  as  the  pursuer  alleges  in 
his  condescendence,  were  submitted  to  the  share- 
holders for  the  fraudulent  purpose  of  concealing  from 
them  the  actual  condition  of  the  Bank,  and  indnc- 
ing  a  belief  that  it  was  in  a  sojmd  and  prosperoos 
state,  and  of  keeping  up  the  price  of  Uie  shares, 
and  inducing  the  shareholders  and  others  to  pur- 
chase the  shares  belonging  to  the  Bank. 

The  pursuer  farther  alleges  in  his  condescendence 
that  in  November  1855,  Taylor,  for  the  frandulent 
purpose  of  effecting  a  sale  of  psit  of  the  shares  be- 
longing to  the  Bank,  caused  Thomas  Torrance,  the 
agent  for  the  Bank  at  Coatbridge,  falsely  to  repre- 
sent to  the  pursuer  that  a  purchase  of  shares  in 
the  Bank  would  be  a  good  investment,  Taylor  well 
knowing  that  it  would  not.  That  the  pursuer  had 
no  means  of  knowing  the  true  state  of  the  Bawc, 
except  from  the  information  commanicated  to  the 
shareholders  at  the  annual  meetings  by  the  re- 
ports of  the  directors  and  by  the  declarations  and 
payments  of  dividends;  and  that,  relying  on  the 
truth  of  these  reports,  and  in  particular  on  the  re- 
port of  1855,  and  on  the  fraudulent  representations 
made  to  him  by  Taylor  through  Torrance,  the  pur- 
suer purchased  and  paid  for  the  186  shares,  and 
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accepted  the  transference  thereof.  That  instead  of 
the  shares  being  worth  £76  per  share  they  were 
worthless,  or  at  least  of  inconsiderable  value. 

Subsequently  to  his  purchase  of  the  shares,  the 
pursuer  receiyed  the  following  dividends  upon  them 
—£270  on  the  27th  December  1855 ;  £283,  10b.  on 
12th  July  1856;  £283,  lOs.  on  the  24th  December 
1856;  and  £294,  178.  9d.  on  the  10th  July  1857; 
amounting  in  the  whole  to  £1181,  178.  9d* 

During  the  period  of  the  Bank's  carrying  on 
business,  it  was  not  an  incorporated  company ;  but, 
having  stopped  payment  on  the  9th  November,  it 
was  resolved  by  the  shareholders  to  wind  up  volun- 
tarily under  the  Joint  Stock  Companies  Act  1856, 
and  on  the  8th  December  1867  the  Company  was  re- 
gistered and  incorporated  under  the  Joint  Stock 
Companies  Act  1857.  In  the  course  of  the  liquida- 
tion, in  which  the  pursuer  took  part  as  one  of  a 
committee  to  assist  the  liquidators,  it  was  found  that 
losses  to  the  extent  of  £3,000,000  had  been  incur- 
red ;  and,  in  consequence,  two  calls  were  made  upon 
the  shareholders,  which  the  pursuer  paid  to  the 
amount  of  £16,875,  under  protest. 

Upon  this  state  of  facts  the  pursuer,  by  two  of 
his  pleas  in  law,  alleged  that  he  was  entitled  to 
the  decree  of  reduction  and  payment  as  concluded 
for — 1.  In  respect  that  the  directors  and  managers 
of  the  Bank  made  false  misrepresentations  to  him 
as  to  the  condition  of  the  Bank,  and  that  he  was 
thereby  induced  to  buy  the  shares  in  question. 
2.  That  essential  error  was  produced  by  the  misre- 
presentation of  the  bank.  The  defenders  by  their 
pleas  in  law  alleged  that  the  pursuer's  averments 
were  not  relevant  or  sufficient  in  law.  That  the 
statements  and  representations  of  the  directors  or 
agents  of  the  Company  were  unauthorised  by  the 
Company.  That  the  pursuer  being  a  shareholder, 
the  representations  complained  of  were  made  by  the 
directors  on  behalf  of  himself  and  the  other  share- 
holders. That  restitution  in  integrum  being  im- 
possible, the  pursuer  could  not  maintain  the  action, 
and  that  he  was  bound  by  acquiescence. 

The  record  having  been  closed  and  the  defenders 
having  been  heard  before  the  Lord  Ordinary  on 
their  objections  to  the  relevancy,  his  Lordship  ap- 
pointed the  pursuer  to  give  in  issues.  Issues  hav- 
ing been  lodged,  the  Lord  Ordinary  reported  the 
cause  to  the  First  Division  of  the  Court  of  Session. 
After  hearing  counsel,  their  Lordships  pronounced 
an  interlocutor  appointing  the  parties  mutually  to 
lodge  cases  on  the  whole  questions  of  law  and  rele- 
vancy involved.  Cases  for  both  parties  were  ac- 
cordingly lodged,  and  the  pursuer  having  proposed 
certain  issues  and  the  defenders  a  counter  issue, 
the  Lords  pronounced  an  interlocutor  that  the  pur- 
suer has  stated  on  record  matter  relevant  to  entitle 
him  to  go  to  trial;  and  that,  as  the  pursuer  insisted 
in  the  conclusions  for  reduction  and  for  restitution 
or  repetition,  the  case,  as  regarded  those  primary 
eonclusions,  should  be  tried  and  disposed  of,  and 
that  the  issue  proposed  by  the  pursuer  was  the  ap- 
propriate and  suitable  issue. 

Against  this  interlocutor  the  defenders  have  ap- 
pealed ;  and  the  first  question  that  your  Lordships 
have  to  consider  is,  whether  the  case  stated  by  the 
pursuer  is  a  relevant  case  or  not  ? 

In  determining  the  relevancy  of  a  pursuer's  case, 
the  Court  must  look  not  only  to  the  cause  of  action 
stated  in  his  condescendence,  but  also  to  any  ad- 
missions made  by  him  upon  the  defenders'  state- 
ment of  facts,  wluch  are  thereby  adopted  by  him 
and  become  part  of  his  own  case. 

Upon  the  statements  and  admissions  of  the  pur- 


suer two  questions  arose— first,  Whether  he  was  en- 
titled originally  to  rescind  the  contract  for  the  pur- 
chase of  the  shares  in  question?  and  secondly. 
Whether  he  was  debarred  of  his  rig:ht  by  the  change 
which  had  taken  place  in  the  condition  of  the  Com- 
pany at  the  time  when  his  action  was  brought? 

Upon  the  first  question  the  Court  had  to  deter- 
mine how  far  a  company  is  bound  by  the  misrepre- 
sentations of  its  managing  body ;  upon  which  there 
are  numerous  irreconcileable  decisions. 

In  DodgeorCs  case  (8  De.  G.  and  Sur.,  85),  Vice- 
Chancellor  Knight  Bruce  held,  that  "Directors 
cannot  be  the  agents  of  the  body  of  shareholders  to 
commit  a  fraud,  and  that  the  directors  only  were 
liable  for  their  conduct."  This  opinion  was  adopt- 
ed by  Vice-Chancellor  Parker  in  Bemard^t  case 
(5  De.  G.  and  Sur.,  289),  where  he  said  Dodg^on't 
case  shows  that  the  directors  cannot  be  the  agents  of 
the  company  to  commit  a  fraud,  and  therefore,  even 
if  Mr  Bernard  had  been  induced  to  take  shares  by 
the  misrepresentations  of  the  directors,  that  was 
no  reason  why  he  should  be  a  contributory.  But 
in  BrockweWt  case  (4  Drewry,  205),  where  the 
directors  of  the  Boyal  British  Bank,  in  their  pub- 
lished reports,  misrepresented  the  state  of  the  Com- 
pany, and  Brockwell,  raying  upon  the  truth  of  the 
reports,  purchased  some  new  shares  which  were 
issued  by  the  Company,  upon  which  it  was  sought 
to  make  him  a  contributory,  Vice-Chancellor  Ein- 
dersley  held  (principally  upon  the  authority  of  the 
case  of  the  ifational  Exchange  Company  v.  Drew, 
decided  in  this  House),  that  reports  made  by  direc- 
tors to  a  company,  if  tiiQy  got  into  circulation,  must 
be  considered  as  reports  of  the  company,  and  Brock- 
well  was  removed  from  the  list  of  contributories. 
The  words  "  if  they  get  into  circulation"  must  mean 
"if  they  are  designedly  published,"  for  the  Vice- 
Chancellor  could  never  have  intended  to  hold  that, 
if  reports  addressed  to  the  shareholders,  and  to 
them  alone,  get  into  the  hands  of  third  persons  by 
private  and  unauthorised  circulation,  they  must  be 
taken  to  be  reports  for  which  the  company  are  re- 
sponsible. 

This  case  of  Broekwell  was  overruled  by  Lord 
Campbell  (Lord  Chancellor)  and  the  Lords  Justices 
in  Mixer's  case  (4  De.  G.  and  Jo.  575),  which  was 
also  a  case  connected  with  the  British  Bank.  The 
Lord  Chancellor  in  his  judgment  said — "  Clearly 
there  was  fraud,  and  gross  fraud,  on  the  part  of  the 
directors,  and  I  have  no  doubt  that  Mixer  was  in- 
duced by  fraud  to  take  his  shares.  I  think,  how- 
ever, that  it  was  a  fraud  on  the  part  of  the  directors 
which  cannot  be  attributed  to  the  company,"  and 
the  appellant  was  continued  upon  the  list  of  con- 
tributories. 

In  that  case  the  true  reason  was  given  why,'even 
if  the  purchase  of  shares  was  Induced  by  the  fhiud 
of  the  company,  the  person  de&auded  could  not  re- 
sist his  liability  to  contribute  as  a  shareholder.  "  It 
is  a  fietUed  rule,"  the  Lord  Chancellor  said,  "  that  a 
contract  obtained  by  fraud  is  not  v<Hd,  but  that  the 
party  defrauded  has  a  right  to  avoid  it  if  he  does 
BO  while  matters  remain  in  their  former  position." 
If,  therefore,  a  person  who  has  been  induced  by 
fraud  to  become  a  shareholder  in  a  company  has 
not  relieved  himself  from  the  contract  at  the  time 
when  it  is  being  wound  up,  he  cannot  afterwards 
divest  himself  of  his  liability. 

In  the  case  of  the  National  Exchange  Company  of 
OUugow  V.  Drew^  opinions  were  expressed  as  to  the 
rosponsibiHty  of  a  company  for  the  fraudulent  mis- 
representations of  its  directors,  which  are  entitled 
to  the  highest  consideratio0.    My  noble  and  learned 
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friend  Lord  Cranworth  said,  "  What  is  the  conse- 
quence of  the  company  receiving  a  report  and  pub- 
lishing it  to  the  world?  J  confess  that,  in  my 
opinion,  from  the  nature  of  things,  and  from  the 
exigencies  of  society,  that  must  be  taken  as  between 
the  company  and  third  persons  to  be  a  representa- 
tion by  the  company.  The  company  as  an  abstract 
being  can  represent  or  do  nothing.  It  can  only 
act  by  its  managers.  When,  therefore,  the  direc- 
tors, in  the  discharge  of  their  duty,  fraudulently, 
for  the  purpose  of  misleading  others  as  to  the  state 
of  the  concerns  of  the  company,  represent  the  com- 
pany to  be  in  a  different  state  from  that  in  which 
they  know  it  to  be,  and  the  persons  to  whom  the  re- 
presentation is  addressed  act  upon  it  in  the  belief 
that  it  is  true,  I  cannot  think  that  society  can  go  on 
without  treating  that  as  a  misrepresentation  by  the 
company ;"  and  Lord  St  Leonards  said — "  I  have 
certainly  come  to  this  conclusion,  that,  if  represen- 
tations are  made  by  a  company  fraudulently,  for 
the  purpose  of  enhancing  the  value  of  their  stock, 
and  they  induce  a  third  person  to  purchase  stock, 
those  representations,  so  made  by  them  for  that  pur- 
pose, do  bind  the  company,  I  consider  representa- 
tions by  the  directors  of  a  company  as  representations 
by  the  company — although  they  may  be  representa- 
tions made  to  the  company  it  is  their  own  represen- 
tation." 

These  opinions  received  the  sanction  of  Lord 
Westbury  (Lord  Chancellor)  in  the  case  of  the  New 
Brunmoiek  and  Canada  Railway  Company  v.  Cony- 
bnare  (9  House  of  Lords,  p.  726),  where  he  said — 
*'  I  certainly  am  not  at  all  disposed  to  advise  your 
Lordships  to  throw  any  doubt  upon  this  doctrine, 
.that  if  reports  are  made  to  the  shareholders  of  a 
company  by  their  directors,  and  the  reports  are 
adopted  by  the  shareholders  at  one  of  the  appointed 
meetings  of  the  company,  and  these  reports  are 
afterws[rds  industriously  circulated,  misrepresenta- 
tions must  undoubtedly  be  taken  idTter  their  adop- 
tion to  be  representations  and  statements  made 
with  the  authority  of  the  company,  and  therefore 
binding  upon  the  company." 

My  noble  and  learned  friend  Lord  Cranworth, 
in  this  last  case,  adhering  to  the  opinion  which  he 
bad  expressed  in  the  cases  of  Ranger  v.  The  Great 
Weaiem  Railway  Company,  and  The  National  Ex- 
change Company  v.  Drew^  suggested  a  distinction  as 
to  the  effect  upon  the  company  of  misrepresenta- 
tions by  the  directors,  which  seems  to  me  to  explain 
the  expressions  of  "  misrepresentations  of  directors 
being  misrepresentations  of  a  company,"  and  *'  mis- 
representations of  directors  being  binding  upon  a 
company;"  and,  to  place  the  question  upon  its  true 
g^und,  my  noble  and  learned  friend  said,  "  The 
principle  (of  making  a  company  responsible  for  the 
misrepresentations  of  the  directors^  cannot  be  car- 
ried to  the  wild  length  that  I  have  neard  suggested, 
namely,  that  you  can  bring  an  action  against  the 
company  upon  the  ground  of  deceit  because  the 
directors  have  done  an  act  which  might  render  them 
liable  to  such  an  action.  That  I  take  not  to  be  the 
law  of  the  land,  nor  do  I  believe  that  it  would  be 
the  law  of  the  land  if  the  directors  were  the  agents 
of  some  person  not  a  company.  The  fraud  must 
be  a  fraud  that  is  either  personal  on  the  part  of  the 
individual  making  it,  or  some  fraud  which  another 
person  has  impliedly  authorised  him  to  be  guilty 
of. 

"The  distinction  to  be  drawn  from  the  autho- 
rities, and  which  is  sanctioned  by  sound  principle, 
appears  to  be  this : — Where  a  person  has  been 
drawn  into  a  contract  to  purchase  shares  belonging 


to  a  company  by  fraudulent  misrepresentatioiu!  of 
the  directors,  and  the  directors,  in  the  name  of  the 
company,  seek  to^enforce  that  contract;  or  the  per- 
son who  has  been  deceived  institutes  a  suit  against 
the  company  to  rescind  the  contract  on  the  ground 
of  fraud,  the  misrepresentations  are  imputable  to 
the  company,  and  the  purchaser  cannot  be  held  to 
his  contract,  because  a  company  cannot  retain  any 
benefit  which  they  have  obtained  through  the 
fraud  of  their  agents.  But  if  the  person  who  has 
be^n  induced  to  purchase  shares  by  the  fraud  of 
the  directors,  instead  of  seeking  to  set  aside  the 
contract,  prefers  to  bring  an  action  for  damages  for 
the  deceit,  such  an  action  cannot  be  maintained 
against  the  company,  but  only  against  the  direc- 
tors personally." 

The  action  of  Mr  Addle  is  for  the  reduction  of 
the  deeds  of  transference  of  the  shares,  veSL  alter- 
nstively  for  damages.    But,  as  it  is  brought  against 
the  company,  it  will  follow,  from  what  has  been 
said,  that  he  cannot  recover  unless  he  is  entitled 
to  rescind  the  contract.    The  question  then  arises, 
Does  he  show,  upon  the  statement  of  his  case,  that 
the  false  reports  of  the  directors,  and  particularly 
the  report  of  1856,  were  the  proximate  and  imme- 
diate cause  of  the  purchase  of  the  shares  by  the 
pursuer  ?    I  do  not  think  that  it  is  necessary  that 
they  should  be  the  sole  cause,  for,  to  repeat  what  I 
said  in  NiooVe  case, — "  Supposing  that  the  reports 
of  the  directors  formed  a  material  part  of  the  in- 
ducement to  take  the  shares,  without  which  the 
purchase  would  never  have  been  made,  I  cannot 
think  that  the  effect  of  them  is  destroyed  oecause 
other  influences  were  at  the  same  time  at  work 
which  contributed  to  the  success  of  these  false  re- 
presentations."    But  where  fraudulent  reports  are 
made  the  ground  for  rescinding  a  contract  for  the 
purchase  of  shares,  the  fraud  is  not  to  be  estab- 
lished by  impressions  received  from  these  reports 
at  some  former  period,  however  distant,  but  they 
should  be  clearly  shown  to  be  in  the  mind  of  the 
person  at  the  time  of  the  negotiations  for  the  pur- 
chase, and  to  have  been  one  of  the  causes  leading 
to  the  contract.    Apart  from  these  reports,  there  is 
no  statement  of  any  representations  made  to  the 
pursuer  by  the  directors,  or  by  their  authority. 
That  the  directors  knew  of  Taylor's  endeavours  to 
induce  the  pursuer  to  take  shares  in  the  Bank,  is 
nowhere  alleged.    Although  merely  agents  of  the 
Company  themselves,  and  therefore,  according  to 
the  well-known  rule,  they  could  not  depute  any 
other  person  to  act  for  them,  yet  if  they  had  em- 
ployed Taylor  to  make  false  representations  of  the 
stability  of  the  Bank  to  the  pursuer,  it  would,  in 
my  opinion,  have  been  of  the  same  effect  as  if  they 
had  been  made  by  themselves.    But  not  only  i< 
there  no  statement  in  the  case  of  any  such  delegs^ 
tion  of  authority  to  Taylor,  but  it  is  not  even 
shown  upon  the  record  that  Taylor  had  any  per- 
sonal communication  with  the  pursuer.    T^yloTi 
it  is  stated,  employed  Torrance,  the  agent  of  the 
Bank  at  Coatbridge,  where  the  pursuer  kept  his 
account,  to  endeavour  to  get  him  to  take  shares. 
But  it  is  not  alleged  that  Taylor  instructed  Tor- 
rance to  speak  of  the  prosperity  of  the  Bank,  andto 
tell  the  pursuer  that  he  considered  it  to  be  a  good 
investment  for  his  money,  nor  that  Torrance  did 
not  at  the  time  believe  in  the  stability  of  the  Bank. 
Therefore,  though  this  was  a  case  in  which  the 
pursuer  was  seelang  to  rescind  a  contract  from 
which  the  Company  had  derived  benefit^  his  ac- 
tion was  maintainable;  yet  I  entertain  consider- 
able doubt  whether  in  his  statement  he  connected 
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the  directors  sufficiently  with  the  alleged  ml8« 
representations  to  make  them  imputable  to  the 
Company,  and  whether  he  did  net  fail  to  stat^  a 
relevant  case  upon  the  record  on  this  ground. 

Bnt  on  the  qnestion,  Whether  the  pursuer  was 
not  deprived  of  his  right  to  rescind  the  contract  by 
the  change  in  the  character  and  condition  of  the 
Company  ?  which  appears  from  his  condescendence 
and  admissions,  I  have  no  doubt  that  the  rele- 
vancy of  his  case  altogether  failed. 

Whether  the  change  of  the  Company  from  an 
iminoorporated  to  an  incorporated  Banking  Com- 
pany, for  the  purpose  of  more  conveniently  winding 
up  its  affairs  under  the  Joint-Stock  Companies 
Act  1866,  80  changed  the  nature  and  character  of 
the  shares  purchased  by  the  pursuer  as  to  render  a 
rettitutio  m  tnUffrum  impracticable,  is  a  question,  if 
it  were  necessary  to  determine,  I  should  wish  to 
consider  more  carefully. 

'  It  was  undoubtedly  one  of  the  grounds  upon 
which  the  case  of  Clarke  v.  Diekwn  was  decided. 
In  that  case  a  mining  company  was,  with  the 
plaintiff's  assent,  registered  as  a  company  with 
limited  liability,  and  was  wound  up  under  the 
Winding-up  Act.  In  an  action  for  money  had  and 
received  to  recover  back  the  amount  paid  for  the 
purchase  of  the  shares,  the  Court  held  that  the  ac- 
tion was  not  maintainable.  Mr  Justice  Erie  said, 
**  He  has  changed  the  nature  of  the  article ;  the 
shares  he  received  were  shares  in  a  company  on 
the  cost-book  principle ;  the  plaintiff  offers  to  re- 
store them  after  he  has  converted  them  into  shares 
in  a  joint-stock  corporation ; "  and  in  this  opinion 
Mr  Justice  Crompton  agreed. 

It  is  dear,  however,  upon  the  authorities,  that, 
after  the  crisis  had  arrived  of  the  failure  of  the 
Company,  and  the  order  for  winding  it  up  had  been 
made,  the  time  for  rescinding  the  contract  was 
gone.  This,  as  I  have  already  shown,  was  the 
ground  of  the  decision  in  Mixer's  case.  That  was 
a  case  between  an  alleged  shareholder  and  the 
creditors  of  the  company,  and  it  may  be  thought 
that  different  considerations  will  apply  where  the 
question  arises  between  a  company  and  the  person 
who  has  been  fraudulently  induced  to  become  a 
shareholder,  but  the  case  of  Clarke  v.  Dickson  shows 
that  there  is  no  distinction  between  the  cases. 
There  the  action  was  against  three  directors  of  a 
company  to  recover  back  money  paid  by  the  plain- 
tiff for  shares  which  he  was  induced  to  purchase 
by  the  false  and  fraudulent  representations  of  the 
defendants.  In  that  case  the  company  was  being 
wound  up  under  the  Winding-up  Act ;  and  it  was 
during  the  process  of  winding  up  that  (as  in  this 
case)  the  plaintiff,  for  the  first  time,  discovered  that 
the  representations  by  which  he  was  led  to  make 
the  purchase  were  false.  The  Court  held  that  the 
plaintiff  was  not  entitled  to  recover.  Mr-  Justice 
Crompton,  after  adverting  to  the  rule  of  law,  that 
"  a  contract  induced  by  fraud  is  not  void,  but  void- 
able at  the  option  of  the  party  defrauded,"  said,  "It 
seems  to  me  to  follow,  that  when  that  party  exer- 
cises his  option  to  rescind  the  contract,  he  must  be 
in  a  state  to  rescind  ;  that  is,  he  must  be  in  such  a 
situation  as  to  be  able  to  put  the  parties  into  their 
original  state  before  the  contract." 

It  may  seem  to  be  a  hardship  on  the  pursuer 
that  he  should  be  so  compelled  to  keep  the  shares, 
because,  in  ignorance  of  the  fraud  practised  upon 
him,  he  retained  them  until  an  event  occurred 
which  changed  their  nature,  and  prevented  his  re- 
turning the  very  thing  which  he  received.  But  he 
is  not  without  remedy.    If  he  is  fixed  with  the 


shares  he  may  still  have  his  action  for  damages 
against  the  directors — supposing  he  is  able  to  estab- 
lish that  he  was  induced  to  enter  into  the  contract 
by  misrepresentations  for  which  they  are  respon- 
sible. But,  in  his  present  action,  the  pursuer  could 
not  have  recovered  damages  against  the  Company ; 
and  therefore,  both  on  the  claim  in  his  summons 
for  restitution  and  repayment,  and  also  for  damages, 
the  pursuer  stated  no  relevant  case  upon  the  re- 
cord ;  and  the  first  interlocutor,  **  finding  that  the 
pursuer  has  stated  on  record  matter  relevant  to  en- 
title him  to  go  to  trial,"  ought  not  to  have  been 
made,  and  no  issues  ought  to  have  been  directed. 

But  the  case  can  hardly  be  left  here,  considering 
the  proceedings  which  have  since  taken  place. 
The  issues  approved  by  the  Court  were  afterwards 
tried  by  the  Lord  President  and  a  jury,  and  a  ver- 
dict was  found  for  the  pursuer.  A  bill  of  excep- 
tions was  tendered  to  their  Lordships,  summing  up 
both  on  the  ground  of  mis-direction  and  non-direc- 
tion. A  rule  was  afterwards  granted  to  set  aside 
the  verdict  as  contrary  to  evidence,  and  for  a  new 
trial.  This  rule  and  the  bill  of  exceptions  came 
on  for  argument  at  the  same  time,  when  the  Court 
of  the  First  Division  pronounced  two  interlocutors 
of  the  same  date,  one  of  them  disallowing  the  ex- 
ceptions, which  is  appealed  from,  and  the  other 
setting  aside  the  verdict  and  granting  a  new  trial, 
which,  by  the  8th  section  of  the  65  Geo.  III.,  chap. 
42,  is  "  final  and  conclusive,  and  not  liable  to  be 
questioned  anywhere." 

But  it  would  not  be  right  to  pass  by  tho  other 
parts  of  the  case  which  were  brought  before  us  in 
the  argument. 

The  issues  ultimately  approved  of  by  the  Court 
were : — 

"^1.  Whether  the  pursuer  was  induced  to  make 
the 'purchase  by  false  and  firaudulent  representa- 
tions made  by  the  Bank  as  to  the  state  of  its 
affairs,  and  whether  the  defenders  are  resting 
owing  to  the  pursuer  the  sums  contained  in  the 
schedule  hereunto  annexed,  or  any  part  there- 
of; or, 

"  2.  Whether  the  pursuer  has  barred  himself 
from  repudiating  the  said  purchase." 

In  his  charge  to  the  jury,  the  Lord  President 
told  them,  that  if  the  case  should  occur  of  directors 
taking  upon  them  to  put  forth  in  their  report  state- 
ments of  importanoe  in  regard  to  the  affairs  of  the 
Bank,  false  in  themselves,  and  which  thev  did  not 
believe,  or  had  no  reasonable  ground  to  believe  to  be 
true,  that  would  be  a  misrepresentation  and  deceit. 
The  counsel  for  the  defenders  excepted  to  tills 
direction  so  far  as  it  related  to  the  directors  having 
no  reasonable  ground  to  believe  the  truth  of  the 
statements  in  the  reports,  and  they  also  called  upon 
the  Lord  President  to  direct  the  jury  that,  upon  the 
evidence  before  them,  the  action  was  not  maintain- 
able in  law,  and  that  the  defenders  were  entitled  to 
a  verdict  upon  the  first  issue,  and  that  upon  the 
evidence  the  pursuer  had  in  law  barred  himself 
from  repudiating  the  purchase,  and  the  defenders 
were  entitled  to  a  verdict  on  the  second  issue. 

The  Lord  President  declined  to  give  these  direo- 
tions,  and  the  bill  of  exceptions  was  tendered.  The 
interlocutor,  as  already  mentioned,  disallowed  all 
these  exceptions. 

I  agree  in  the  propriety  of  this  interlocutor  so  far 
as  it  relates  to  the  exception  on  the  ground  of  mis- 
direction. In  the  argument  upon  this  exception 
the  case  was  put  of  an  honest  belief  being  enter- 
tained by  the  directors,  of  the  reasonableness  of 
!    which  it  was  said  the  jury,  upon  this  direction, 
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would  have  to  judge.  But  supposing  a  perBon 
makes  an  untrue  statement,  which  he  asserts  to  be 
the  result  of  a  bona  fide  belief  of  its  truth,  how  can 
the  bona  fidtt  be  tested  except  by  considering  the 
grounds  of  such  belief?  And  if  an  untrue  state- 
ment, is  made,  founded  upon  a  belief  which  is  desti- 
tute of  all  reasonable  grounds,  or  which  the  least 
inquiry  would  immediately  correct,  I  do  not  see 
that  it  is  not  fairly  and  correctly  characterised  as 
misrepresentation  and  deceit. 

The  other  exceptions,  upon  the  refusal  of  the 
Lord  President  to  direct  the  jury  to  find  for  the  de- 
fenders on  both  the  issues,  may  be  disposed  of  by 
rt'ference  to  what  I  have  already  said  upon  the  ap- 
peal against  the  first  interlocutor  on  the  subject  of 
rt;lovancy.  I  expressed  a  doubt  whether,  upon  the 
record,  there  were  proper  allegations  to  connect  the 
directors  with  the  representations  which  induced 
the  pursuer  to  purchase  the  shares.  At  the  trial 
the  evidence  upon  this  point  was  equally  deficient. 
Taiylor  was  not  called,  and  no  authority  was  shown 
to  have  been  given  to  him  by  the  directors  for  the 
employment  of  Torrance  to  persuade  the  pursuer  to 
purchase  shares.  The  pursuer  h imself  did  not  prove 
that  he  had  any  communication  with  Taylor.  But 
as  he  swore  that  he  "  purchased  on  the  faith  of  the 
reports  and  what  Torrance  told  him,"  I  do  not 
think  that  the  Lord  President  could  have  with- 
drawn the  case  from  the  jury  upon  this  first  issue ; 
because,  if  the  reports  formed  a  material  part  of  the 
inducement  to  the  purchase,  tlien,  whether  Tor- 
rnncc's  representations  were  brought  home  to  the 
directors  or  not,  there  were  sufiBcient  misrepresen- 
tations proceeding  directly  from  themselves,  which 
were  proper  for  the  consideration  of  the  jury. 

But  it  will  be  collected  from  what  I  have  already 
said,  that  the  exception  on  the  ground  of  the  Lord 
President  having  refused  to  direct  the  jury  that  the 
pursuer  had  in  law  barred  himself  from  repudiating 
his  purchase  was  a  good  exception.  The  exception 
is  not,  perhaps,  worded  with  exact  precision,  but  I 
think  it  is  sufficiently  so  to  have  required  the  judge 
to  give  the  proper  direction  to  the  jury.  The  de- 
fenders evidently  pointed  to  some  act  of  the  pursuer 
by  which  he  had  barred  himself  from  rescinding 
the  purchase  of  the  shares,  referring,  probably,  to 
his  receipt  of  dividends,  and  to  the  part  he  took  in 
assisting  the  liquidators  in  the  winding  up.  But 
without  any  of  these  acts  the  pursuer  would  have 
been  barred  by  the  mere  fact  of  the  winding  up  of 
t))e  Company  having  found  him  with  the  shares  in 
his  possession ;  and  it  would  not  be  incorrect  to 
say  that  ho  had  barred  himself  by  retaining  the 
fhiircs  until  the  Company  was  brought  into  this 
condition. 

As  this  exception  ought  to  have  prevailed,  the 
interlocutor  disallowing  all  the  exceptions  cannot 
be  maintained. 

There  are  one  or  two  other  points  which  were 
raised  in  the  course  of  the  argument  which  deserve 
a  short  notice.  It  was  said,  if  the  fraud  is  im- 
putable to  the  Company  from  the  representations 
of  the  directors,  as  the  pursuer  was  a  shareholder 
at  the  time,  the  representations  are  his  own.  as  one 
of  the  Company,  to  himself  through  his  agent.  I 
think  the  fallacy  of  the  argument  lies  in  this: — ^in 
a  suit  instituted  against  a  company  to  rescind  a 
contract  to  purchase  shares,  which  the  purchsser 
was  induced  to  enter  into  by  the  misrepresentations 
of  directors,  the  misrepresentations  are  not  regarded 
as  actually  made  by  the  company,  but  they  are  not 
permitted  to  retain  the  benefit  of  a  contract  which 
has  been  fraudulently  obtained  for  them  by  their 


agent.  And  although,  according  to  the  strict  rules 
of  the  common  law,  a  man  cannot  be  plaintiff  and 
defendant  at  the  same  time,  yet  in  a  court  of 
equity  (and  equity  as  well  as  law  is  administered 
in  the  Scotch  Courts)  it  could  not,  in  my  opinion, 
be  a  valid  objection  to  a  suit  to  set  aside  a  contrut 
for  fraud,  that  the  complainant  was  a  member  of 
the  company  by  the  fraud  of  whose  agents,  techni- 
cally imputed  to  the  company,  he  was  drawn  into 
the  contract. 

Another  objection  which  was  ni^ed  against  the 
right  of  the  pursuer  to  be  relieved  from  his  con- 
tract was,  that  it  would  prejadioe  the  interests  of 
other  innocent  shareholders  who  had  acquired 
shares  after  the  pursuer  became  possessed  of  those 
in  question.  In  answer  to  this  argument,  I  would 
only  observe,  that  these  subsequent  sharefaolden 
either  bought  their  shares  under  circumstances 
which  compel  them  to  hold  them,  or  they  also  were 
induced  to  join  the  Company  by  false  represen- 
tations. If  Uiey  are  bound  to  continue  to  be  share- 
holders, I  do  not  see  upon  what  principle  they  can 
contend  that  their  purchase  of  shares  prevents  the 
contract  of  the  pursuer  being  impeached  for  fraud; 
and  if  they,  like  the  pursuer,  have  been  deceived 
into  the  purchase  of  their  shares,  and  abstain  from 
taking  proceedings  to  exonerate  themselves  from 
liability,  there  is  no  reason  why  their  forbearance 
should  bind  the  pursuer  from  taking  steps  to  rid 
himself  of  a  contract  into  which  he  has  been  drawn 
by  a  similar  fraud. 

It  only  remains  to  observe,  that  although  the  in- 
terlocutors directing  the  issues  ought  to  be  reversed, 
on  the  ground  that  the  defenders  were  entitled  to 
judgment  on  the  question  of  relevancy,  yet,  upon 
the  pursuer's  cross  appeal,  it  appears  to  me  that 
upon  the  record  there  ought  to  have  been  no  iflsne 
with  respect  to  his  claim  to  damages.  His  action 
being  against  the  Company  for  the  fraud  of  the  di- 
rectors, the  pursuer  could  only  recover  in  such  ac- 
tion if  he  were  entitled  to  rescind  the  contract  If 
his  claim  rested  in  damages,  he  ought  to  have  pro- 
ceeded against  the  directors,  who  would  alone  have 
been  liable  to  him  in  that  form  of  action. 

Upon  a  review  of  the  whole  case,  I  must  adviss 
your  Lordships  that  all  the  interlocutors  appealed 
from  ought  to  be  reversed. 

Lord  Cbanworth — Perhaps  my  noble  and  learned 
friend  will  allow  me  to  call  his  attention  to  this, 
that  **  all  the  interlocutors  appealed  from  "  will  in- 
clude the  interlocutor  as  to  the  new  trial. 

LoBD  Chancellob — I  think  that  is  not  ajipealed 
from. 

Sib  Roundbll  Palmbb — The  interlocutors  ap- 
pealed from  are  the  interlocutor  which  affirmed  the 
relevancy  of  the  directed  issues  and  the  interlocn- 
tor  which  overruled  the  exceptions.  The  reverssl 
of  those  two  interlocutors  will  practically  dispose  of 
the  whole  thing. 

LoBD  Chamoellob — ^My  Lords,  there  is  great  dif- 
ficulty with  regard  to  the  interlocutor  directing  « 
new  trial  to  take  place.  How  that  may  be  disposed 
of  I  cannot  say.  Your  Lordships  will  observe  that 
no  interlocutor  granting  a  new  trial  can  be  matter 
of  appeal  under  the  48th  of  Geo.  III.  For,  of  couwe, 
all  the  subsequent  proceedings  ^ve  way  when  the 
preceding  interlocutors  upon  which  they  are  found- 
ed are  reversed.  How  the  Court  of  Session  wiU 
deal  with  the  interlocutor  ordering  a  new  tjiw, 
probably  my  noble  and  learned  friend,  who  is  hot- 
ter acquainted  with  matters  of  this  description,  will 
inform  your  Lordships. 

LoBD  CowHSAT— There  is  no  difficulty  about  it. 
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I  will  explain  it  to  your  Lordships  after  my  noble 
and  learned  friend  has  given  his  opinion. 

Lord  C&ahwobxh — My  Lords,  the  respondent, 
who  is  porsuer  in  this  action,  sought  relief  on  one 
of  two  grounds.  Firtt,  he  claimed  the  right  of  re- 
pudiating altogether  the  contract  for  the  price  of 
135  shares,  on  the  ground  that  he  was  induced  to 
enter  into  that  contract  by  the  fraud  of  the  direc- 
tors, which  he  alleged  ought  to  be  treated  as  the 
fraud  of  the  Company.  Or,  secondly.  If  from  lapse 
of  time,  or  from  the  mode  in  which  he  had  after  the 
purchase  dealt  with  the  shares,  he  is  precluded 
from  that  relief,  then  he  claimed  to  recover  from 
the  appellants  compensation  to  the  full  extent  to 
which  he  had  been  damaged  by  having  been  frau- 
dulently led  to  enter  into  the  contract.  The  ex- 
tent of  relief  would  in  fact  be  the  same  on  which- 
ever ground  it  might  be  made  to  rest. 

Relief  under  the  first  head,  which  is  what  in 
Scotland  is  designated  realihUio  in  integrum,  can 
only  be  had  where  the  party  seeking  it  is  able  to 
put  those  against  whom  it  is  asked  in  the  same 
situation  in  which  they  stood  when  the  contract 
was  entered  into.  Indeed,  this  is  necessarily  to  be 
inferred  from  the  very  expression  reetihUio  m  inte- 
grwn;  and  the  same  doctrine  is  well  understood 
and  constantly  acted  on  in  England. 

The  question,  therefore,  on  this  head  of  relief  is, 
'Whether,  assuming  the  existence  of  the  fraud  al- 
leged by  the  respondent,  and  that  it  was  a  fraud 
which  he  was  warranted  in  imputing  to  the  Com- 
pany, for  whom  the  directors  were  acting,  the  facts 
alleged  are  such  as  entitle  him  to  relief  by  way  of 
**  reetittUio  in  int^^rum"  whether  a  relevant  case  is 
stated  warranting  that  relief?  The  learned  judges 
below  were  of  opinion  that  they  ought  not  to  pro- 
nounce any  judgment  on  this  point  until  the  facts 
had  been  investigated  by  a  jury  trial,  and  they  ac- 
cordingly framed  issues  for  that  purpose.  But, 
with  all  deference  to  them,  I  think  no  such  trial 
was  necessary;  because,  on  the  facts  stated  and 
admitted  on  the  record,  no  relevant  case  is  stated 
entitling  the  pursuer  to  relief  against  the  appellants. 

The  Company,  by  whose  directors  the  fraud  is  al- 
leged to  have  been  committed,  was  an  unincorporated 
Banking  Company,  carrying  on  business  under  the 
provisions  of  the  7th  of  George  IV.,  c.  67,  with  a 
capital  of  £1,500,000,  divided  into  80,000  shares  of 
£50  each.  Assuming  that  this  Company,  by  its 
directors,  fraudulently  induced  the  respondent  to 
purchase  185  of  these  shares,  so  as  to  entitle  him 
to  relief  against  the  Company,  he  cannot  insist  on 
restitutio  in  integrum  unless  be  is  in  a  condition  to 
restore  the  shares  which  he  so  purchased.  But 
this  is  impossible.  The  purchase  was  made  by  him 
in  1855,  and  in  1857  he  was  party  to  a  proceeding 
whereby  the  company  from  which  the  purchase 
was  made  was  put  an  end  to.  It  ceased  to  be  an 
unincorporated  and  became  an  incorporated  com- 
pany, with  many  statutable  incidents  connected 
with  it  which  did  not  exist  before  the  incorpora- 
tion. This  new  company  is  now  in  course  of  be- 
ing wound-up ;  but  even  if  that  were  not  so,  if  it 
still  were  carrying  on  the  business  of  bankers,  resti- 
tutio in  integrum  would  have  been  impossible.  The 
respondent  might  in  that  case  have  given  up  185 
shares  of  the  ndw  company,  and  these  shares 
might  have  been  as  valuable  as,  or  even  more  valu- 
able than,  the  shares  which  he  was  induced  to  pur- 
chase ;  but  they  would  not  have  been  shares  in  the 
same  company ;  and  unless  he  was  in  a  position  to 
restore  the  very  thing  which  he  was  fraudulently 
induced  to  purchase,  he  cannot  have  relief  by  way 


of  restitutio  in  integrum.  The  time  had  gone  by 
during  which  the  respondent  could  repudiate  the 
contract.  The  circumstances  were  so  changed  that 
he  could  not  put  the  appellants  in  the  condition  in 
which  they  were  before  the  fraudulent  sale  to  him. 
I  agree  with  the  learned  judges  below,  that  the 
circumstances  that  the  shares,  from  mismanagement 
or  otherwise,  had  become  depreciated  in  value  subi 
sequently  to  the  purchase  by  the  pursuer,  would  of 
itself  have  been  of  no  importance.  He  might  still 
have  been  able  to  restore  that  which  he  was  frau- 
dulently induced  to  purchase.  But  what  in  fact 
took  place  was  not  a  depreciation,  but  a  destruction 
of  the  thing  purchased ;  the  unincorporated  com- 
pany in  which  he  had  been  induced  to  purchase 
shares  no  longer  existed.  The  view  which  I  thus 
take  of  this  case  makes  it  unnecessary  to  consider 
whether  there  are  not  other  grounds  excluding  this 
particular  relief. 

But  although  the  respondent  is  excluded  from 
redress  in  this  form,  it  remains  to  consider  whether 
he  may  not  recover  compensation  in  damages,  and 
so  obtain  relief  as  beneficial  as  that  from  which  he 
is  thus  barred.  But  here,  too,  I  am  of  opinion  that 
the  respondent  must  fail.  My  noble  and  learned 
friend  has  explained  the  ground  on  which,  and  the 
extent  to  which,  an  incorporated  company  may  be 
made  responsible  for  the  frauds  of  its  agents.  An 
incorporated  company  cannot  in  its  corporate  cha- 
racter be  called  on  to  answer  in  an  action  fur  de- 
ceit. But  if,  by  the  frauds  of  its  agents,  third  per- 
sons have  been  defrauded,  the  corporation  may  be 
mode  responsible  to  the  extent  to  which  its  funds 
have  profited  by  these  frauds. 

If  it  is  supposed  that  in  what  I  said  when  the 
case  of  Ranger  v.  Great  Western  Railway  Company 
was  decided  in  this  House,  I  meant  to  give  it  as 
my  opinion  that  the  company  could,  in  that  case, 
have  been  made  to  answer  as  for  a  tort  in  an  action 
of  deceit,  I  can  only  say  I  had  no  such  meaning. 
In  that  case  I  came  to  the  conclusion,  without 
hesitation,  that  no  fraud  had  been  committed ;  and 
therefore  the  question  of  the  liability  of  the  com- 
pany on  account  of  the  suggested  fraud  did  not 
arise.  The  allegation  of  Ranger  was,  that  by  the 
fraud  of  Mr  Brimel,  the  company's  engineer,  he 
had  been  induced  to  contract  to  do,  and  had  done, 
works  for  them  at  a  price  grossly  below  their  real 
cost— say  for  £20,000,  instead  of  £40,000.  The 
company  got  the  full  benefit  of  what  he  had  so 
done;  and  in  what  I  said  I  merely  wished  to 
guard  against  its  being  supposed  tliat  I  assented 
to  the  arguments  that  there  would  be  no  means  of 
reaching  the  company  if  the  fact  of  the  fraud  had 
been  established.  By  what  particular  proceeding 
relief  could  have  been  obtained,  is  a  matter  on 
which  I  did  not  intend  to  express,  and,  indeed, 
had  not  formed,  any  opinion.  It  was  unnecessary 
that  I  should  do  so. 

An  attentive  consideration  of  the  cases  has  con- 
vinced me  that  the  true  principle  is,  that  these 
corporate  bodies,  through  whose  agents  so  large  a 
portion  of  the  business  of  the  country  is  now  car- 
ried on,  may  be  made  responsible  for  the  frauds  of 
those  agents  to  the  extent  to  which  the  companies 
have  profited  from  these  frauds;  but  that  they 
cannot  be  sued  as  wrongdoers  by  imputing  to  them 
the  misconduct  of  those  whom  they  have  employed. 
A  person  defrauded  by  directors,  if  the  subsequent 
acts  and  dealings  of  the  parties  have  been  such  as 
to  leave  him  no  remedy  but  an  action  for  the  fraud, 
must  seek  his  remedy  against  the  directors  per- 
sonally. 
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It  is  not  out  of  place  hero  to  point  out  that  the 
principles  insisted  on  for  the  respondent  would,  if 
adopted  by  your  Lordships,  lead  to  great  injustice. 
Here  the  fraud  is  alleged  to  have  been  committed, 
not  by  the  incorporated  company  now  in  process 
of  being  wound  up,  but  by  the  persons  who  were 
trading  in  November  1856  as  an  unincorporated 
company  under  the  Banking  Act  of  7  Geo.  IV.,  c.  67. 
It  is  true  that  many,  I  suppose  most,  of  the  persons 
who  were  responsible,  so  far  as  they  were  respon- 
sible, for  the  acts  of  the  directors  in  1856,  became 
members  of  the  new  incorporated  company;  but 
they  did  not  thereby  transfer  to  the  new  company 
the  liability  to  be  sued  in  consequence  of  frauds 
previously  committed  by  the  agents  of  the  iminoor- 
porated  company — still  less  could  they  make  otiier 
persons,  who  were  not  members  of  the  unincorpor- 
ated partnership  when  the  fraud  was  committed, 
liable  to  be  sued  because  they  joined  with  them  in 
procuring  an  incorporation  under  the  Joint-Stock 
Companies  Act. 

On  these  short  grounds,  I  have  come  to  the  con- 
clusion that  no  relevant  case  is  stated  on  this  re- 
cord entitling  the  respondent  to  relief  against  the 
appellants,  either  by  way  of  restitutio  in  integnm 
or  by  way  of  damages ;  the  consequence  is,  that  no 
Issues  ought  to  have  been  directed ;  and,  therefore, 
the  interlocutors  of  the  2d  February  1864  and  the 
9tH  February  1864  must  be  reversed. 

This  being  so,  the  trial,  and  all  connected  with 
it,  necessarily  falls  to  the  ground.  We  are,  how- 
ever, bound  to  dispose  of  the  interlocutor  of  the 
9th  of  June  1865,  disallowing  the  exceptions  to  the 
ruling  of  the  Lord  President  at  the  trial,  and 
against  which  the  appellants  have  appealed.  His 
Lordship  told  the  jury  that  if  the  directors  put 
forth  in  their  report  important  statements  which 
they  had  no  reasonable  ground  to  believe  to  be 
true,  that  would  be  misrepresentation  and  deceit, 
and,  in  the  estimation  of  the  law,  would  amount  to 
fraud.  I  confess  that  my  opinion  was  that  in 
what  his  Lordship  thus  stated  he  went  beyond 
what  principle  warrants.  If  persons  in  the  situation 
of  directors  of  a  bank  make  statements  as  to  the  con- 
dition of  its  affairs  which  they  bona  fide  believe  to 
be  true,  I  cannot  think  they  can  be  represented  as 
guilty  of  fraud  because  other  persons  think,  or  the 
Court  thinks,  or  your  Lordship  thinks,  that  there 
was  no  sufficient  ground  to  warrant  the  opinion 
which  they  had  formed.  If  a  little  more  care  and 
caution  must  have  led  the  directors  to  a  conclusion 
different  from  that  which  they  put  forth,  this  may 
afford  strong  evidence  to  show  that  they  did  not 
really  believe  in  the  truth  of  what  they  stated,' and 
so  that  they  were  guilty  of  fraud.  But  this  would 
be  the  consequence,  not  of  their  having  stated  as 
true  what  they  had  not  reasonable  ground  to  believe 
to  be  true,  but  of  their  having  stated  as  true  what 
they  did  not  believe  to  be  true.  On  this  ground,  I 
should  have  thought  that  the  exceptions  ought  to 
have  been  allowed,  so  that  the  interlocutor  of  the 
9th  of  June  1866  must  be  reversed.  But  my  noble 
and  learned  friend  is  of  a  different  opinion,  and  I 
readily  yield  to  him. 

It  is  hardly  necessary  to  advert  to  the  cross  ap- 
peal ;  but  it  is  due  to  Mr  Addie  to  say,  that  if  a 
relevant  case  had  been  stated  on  the  record  on  both 
heads  on  which  relief  is  asked,  and  it  had  been 
necessary  to  direct  issues,  I  think  he  is  right  in 
his  contention  that  those  issues  ought  to  have  been 
BO  framed  as  to  exhaust  the  whole  case,  so  as  to 
make  it  impossible  that  it  should  be  necessary  at  a 


future  time  to  fradae  further  issues  and  incur  the 
delay  and  expense  of  another  trial. 

Lord  Colonsat — My  Lords,  as  I  did  not  hear 
the  whole  of  the  argument  for  the  appellants  in 
this  case,  I  take  no  part  in  the  deliberations  upon 
it  and  the  judgment  which  is  about  to  be  given ; 
but  as  an  appecS  has  been  made  to  me  on  the  point 
of  the  form  of  the  proceedings,  I  may  say,  if  the  in- 
terlocutor of  relevancy  is  reversed,  it  will  fuUow 
from  that  that  the  cause  will  be  dismissed,  and  then 
all  that  followed  after  that  interlocutor  falls  to  the 
ground ;  there  will  be  no  occasion  for  dealing  with 
the  matter  of  the  new  trial,  or  the  exception,  or  any- 
thing else,  for  the  whole  will  fall.  Perhaps  the 
form  of  the  judgment  should  be — ^that  the  interlo- 
cutor should  be  reversed,  with  a  declaration  that 
the  Court  should  have  sustained  the  objection  to 
the  relevancy  and  dismissed  the  action,  or  some 
such  direction ;  so  as  to  make  it  clear  that  nothing 
which  followed  from  the  interlocutor  is  to  stand. 

Sib  Boundell  Palmbb — Your  Lordship  has  not 
put  the  question  as  to  the  cross  appeal— I  presume 
that  that  will  be  dismissed,  with  costs.  The  croes 
appeal  related  to  an  issue  which  your  Lordshipe 
bought  was  properly  not  directed. 

LoBD  CHANCBLiiOB — ^Wo  did  uot  disposo  of  the 
cross  appeal;  it  escaped  me  because  there  was 
scarcely  any  argument  upon  it,  but  it  must  be 
disposed  of.  I  apprehend  that  the  cross  appeal 
must  be  dismissed. 

Lord  Cbanwobth — ^T  think  there  ought  to  be 
a  declaration  that  no  relevant  case  is  stated  on 
the  record,  and  that,  therefore,  the  interlocutor 
should  be  reversed ;  and  there  should  be  a  decree  of 
absolvitor.  With  regard  to  the  appeal  of  Mr  Addie 
as  to  the  issues,  I  think  he  is  right  in  saying  that, 
if  there  had  been  a  relevant  case  stated  in  both 
issues,  the  issues  ought  to  have  been  so  framed  as 
to  exhaust  the  whole  case. 

Deah  of  Faccltt  (Monobbiff) — ^TJpon  that  foot- 
ing we  were  entitled  to  have  redress. 

LoBD  Chancellor — ^It  appears  to  me  that  an 
issue  with  regard  to  damages  could  not  have  been 
framed,  because  Mr  Addie  was  not  entitled  to  da- 
mages ;  he  was  only  entitled  to  rescind  the  contract 
with  the-  Company,  as  I  have  expressed  in  the  ob- 
servations I  made  to  your  Lordships.  It  appears 
to  me,  therefore,  that  that  interlocutor  ought  to  be 
affirmed. 

Dean  of  Faculty  (Monobeiff) — ^Your  Lordships 
can  hardly  affirm  that  interlocutor,  because  your 
Lordships'  judgment  on  the  redevancy  implies  that 
it  ought  not  to  have  been  pronounced. 

Lord  Cbanwobth — If  there  be  a  declaration  that 
no  relevant  case  was  stated,  and  that,  consequently, 
there  ought  to  have  been  a  decree  of  absolvitor, 
everything  else  follows.  AH  the  issues  which  are 
directed  upon  the  footing  of  there  having  been  a 
relevant  case  stated  fall  to  the  ground.  If  you  say 
that  there  was  no  relevant  case  stated  upon  the  re- 
cord, and  that  there  ought  to  have  been  an  sbsol^- 
tor,  it  seems  to  me  that  that  brings  it  all  to  an  end. 

LoBD  Chanoellob — ^My  noble  and  learned  friend 
will  forgive  me,  but  we  must  in  some  way  dispose 
of  that  appeal  of  Mr  Addie's.  Mr  Addie  appeal^ 
complaining  that  proper  issues  were  not  directed.  I 
am  afraid  my  noble  and  learned  friend  and  myself 
differ  in  some  degree  with  regard  to  the  issues. 
My  noble  and  learned  friend  seems  to  have  thought 
that  the  issues  ought  to  have  covered  the  whole 
case,  and  that  they  ought  to  have  been  sent  to  a 
jury.    I  think  that,  inasmuch  as  under  the  circum- 
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stances  the  pursuer  would  have  no  right  to  damages 
agiunst  the  Company,  therefore  the  Court  of  Ses- 
sion was  right  in  not  directing  any  issue  to  be  tried 
with  regard  to  the  claim  of  damages.  Therefore, 
upon  that  ground,  I  consider  that  the  interlocutor 
is  right ;  but,  of  course,  if  my  noble  and  learned 
friend  is  of  a  different  opinion,  the  consequence  will 
be  that  it  will  be  reversed. 

LoBD  Wbstbuby — My  Lords,  if  I  may  venture 
for  a  moment  to  interpose,  we  had  this  matter  very 
much  discussed  in  a  case  which  occurred  some 
years  ago,  and  which,  after  numerous  proceedings, 
was  brought  to  the  bar  of  this  House,  and  it  was 
found  that  there  was  no  relevant  matter  in  the  suit. 
The  effect  was,  that  a  decree  of  absolvitor  was  pro- 
nounced which  discharged  the  whole  action ;  and  it 
would  be  highly  inconsistent  and  contrary  to  that 
decree  if,  after  having  pronounced  it,  you  were  to 
go  on  and  give  an  opinion  upon  any  subsequent  in- 
terlocutory proced&ings  that  have  taken  place  in 
the  cause.  They  fall  at  once  to  the  ground.  There 
is  no  room  for  the  interlocutor.  There  is  no  room 
for  an  appeal  against  it ;  and  there  is  no  room  for 
your  Lordships  to  give  anv  opinion  upon  that  ap- 
peal ;  because  the  decree  of  absolvitor  puts  an  end 
to  the  whole  action;  and  every  interlocutor  pro- 
nounced subsequently  to  that,  which  ought  to  have 
been  originally  pronounced,  at  once  £^s  to  the 
ground. 

Lo&dCha5osllob — Already,  upon  the  other  appeal, 
we  have  reversed  the  interlocutor  directing  issues, 
and  therefore  we  can  only  follow  the  same  course 
in  the  case  of  Addie's  appeal,  that  is,  to  dispose  of 
the  appeal  by  rerversing  the  interlocutor. 

Sib  Roundell  Palmrb — Perhaps  I  may  be  per- 
mitted to  observe  that  Mr  Addie  comes  with  an  in- 
dependent cross  appeal,  saying  that  another  issue 
ought  to  have  been  directed  which  was  not  directed. 
It  seems  to  be  the  necessary  consequence  of  your 
Lordships'  judgment  that  that  was  wrong. 

Loan  Chanobllob — My  noble  and  learned  friend 
and  I  differ  in  opinion  i^pon  one  point.  My  noble 
and  learned  friend  thinks  there  ought  to  have  been 
an  issue  directed  in  regard  to  damages.  If  so,  that 
the  interlocutor  must  be  reversed,  because,  as  we 
are  equally  divided,  that  consequence  necessarily 
follows. 

Lobd  Cbahwobth — My  Lords,  I  wish  to  set  my- 
self right.  I  do  not  say  that  issues  ought  to  have 
been  directed  as  to  damages,  but  that,  if  a  relevant 
case  had  been  stated  upon  both  points,  both  as  to 
rettiiutio  m  uUej^rum  and  also  as  to  fraud,  then  I 
think  the  Court  would  have  been  wrong  in  not  di- 
recting such  issues  as  should  have  exhausted  both 
these  points. 

Dbah  or  Faoultt  (Moncbxiff) — ^That  was  the 
main  subject  of  our  contention  upon  that  cross  ap- 
peal, assuming  that  an  issue  ought  to  have  been 
directed. 

Sir  Bovsdbll  Palkkb — ^But  the  plaintiff  failing 
altogether,  one  would  suppose  that  he  fails  as  to 
costs. 

Lobd  Cbanwobth — Both  parties  fail  altogether. 

LoBP  Chakoellob — I  have  no  other  course  than 
to  put  the  question,  That  the  interlocutozs  appealed 
from  be  reversed. 

Interlocutors  appealed  from  reversed. 

Agents  for  Western  Bank — Davidson  &  Syme, 
and  Loch  &  Maclaurin,  Westminster. 

Agents  for  Mr  Addie — Gibson,  Craig,  Dalziel,  & 
Brodies,  and  Grahames  8i  Wardlaw,  Westminster. 


Tuesday,  June  4. 

WESTERN  BANE  V,  BAIRD's  TRUSTEES. 
WESTERN  BANK  V.  BAIRD. 
(In  Court  of  Session,  4  Macph.,  1071.) 
Appeal — ffouae  of  Lords — Interlocutory  Judgment — 
Competency--^  Geo,  III,,  c,  151,  g  16.    An 
appeal  against  an  interlocutory  judgment  of 
the  Court  of  Session  dismissed  as  incompe- 
tent, the  judgment  appealed  against  having 
been  unanimous,  and  leave  to  appeal  having 
been  refused  .by  the  Court  below. 

In  1868,  the  Western  Bank  brought  an  action 
against  William  Baird,  who  had  been  a  director  of 
the  Bank  from  1846  to  1852,  concluding  for  pay- 
ment of  a  sum  of  £299,786,  as  the  amount  of  loss 
and  damage  due  by  the  defender  to  the  Bank, — ^the 
grounds  of  action  being  (1)  gross  neglect  of  duty 
on  the  part  of  Baird  as  an  ordinary  director  of  the 
Bunk;  (2)  gross  neglect  of  duty  on  the  part  of 
Baird  and  his  co-directors.  William  Baird  having 
died,  the  action  was  continued  against  his  trustees. 
A  similar  action  was  brought  against  James  Baird, 
in  which  the  procedure  was  the  same.  The  Lord 
Ordinary  (Kinlocb)  sustained  the  title  to  sue ;  re- 
pelled a  defence  founded  on  a  compromise  by  the 
Bank  with  the  other  directors ;  sustained  the  rele- 
vancy of  the  action  so  far  as  founded  on  the  second 
ground  of  action,  and  appointed  the  pursuers  to 
lodge  an  issue.  The  Second  Division  of  the  Court 
unanimously  adhered  to  that  interlocutor,  in  so  far 
as  it  sustained  the  pursuers'  title ;  quoad  ultra  re- 
called the  interlocutor  in  hoc  statu  ;  found  that  the 
compromise  pleaded  by  the  defenders  did  not  bar 
the  action ;  and,  before  farther  answer,  remitted  to 
an  accountant  to  investigate  the  Bank  books,  and 
report  upon  the  alleged  losses  sustained  by  the 
Bank.  The  Lord  Justice-Clerk,  who  delivered  the 
judgment  of  the  Court,  stated  that  the  Court  were 
clearly  of  opinion  that  the  action  was  not,  in  any 
proper  sense,  an  action  of  damages;  that  it  was 
not  one  of  the  enumerated  causes,  and  need  not 
immediately  or  necessarily  be  sent  to  a  jury ;  and 
that  it  was  expedient,  in  the  meantime,  to  sim- 
plify the  subject-matter  of  the  action  by  remitting 
to  an  accountant ;  giving  no  opinion,  in  the  mean- 
time, that  the  question  as  to  Mr  Baird's  alleged 
grobs  negligence  was  not  a  proper  question  to  be 
tried  by  a  jury. 

The  pursuers  petitioned  the  Court  for  leave  to 
appeal  against  this  interlocutor.  The  Court  re- 
fused the  petition. 

The  pursuers  then  presented  an  appeal  to  the 
House  of  Lords.  The  respondents,  Baird's  Trus- 
tees,  craved  the  House  to  refuse  to  receive  the  peti- 
tion of  appes^l,  or  make  any  order  of  service  there- 
on, on  the  ground  that  the  appeal  was  incompetent. 
The  Appeal  Committee,  on  6th  August  1866, 
ordered  that  the  appeal  be  received,  and  that  the 
question  of  the  competency  of  the  appeal  be  re- 
served to  the  hearing  of  the  appeal  at  the  Bar. 

An  appeal  was,  accordingly,  presented  by  the 
Bank,  and  the  following  reasons  were  stated  in 
support : — 

1 .  Because  the  action,  which  is  the  subject  of  the 
remit  complained  of,  being  an  action  founded  on 
*'  delinquency,  or  jt<a«r-delinquency,"  and  its  con- 
clusions being  for  "  damages  only  and  expenses," 
is  a  cause  ''appropriate  to  the  Jury  Court,*'  and 
the  matter  of  fact  to  be  ascertained  between  the 
parties  must  accordingly  be  tried  by  jury. 
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2.  Because  the  remit  appealed  against  is  inexpe- 
dient, not  being  calculated  to  facilitate  a  just  and 
Bpeedy  decision  of  the  cause,  and  involving  the  loss 
of  much  time,  and  labour,  and  expense,  which 
otherwise  would  be  saved. 

The  respondents  stated  the  following  reasons : — 

1 .  Tlie  interlocutor  appealed  against  being  merely 
au  interlocutory  judgment,  not  disposing  of  the 
merits  of  the  cause,  or  of  any  part  thereof,  and 
hsiving  been  a  unanimous  judgment  without  any 
difference  of  opinion  among  the  judges  of  the 
Second  Division,  by  whom  it  was  pronounced,  no 
appeal  thereagainst,  without  the  leave  of  the  Court 
below,  is  competent,  and  such  leave  having  been 
refused,  the  present  appeal  should  be  dismissed  as 
incompetent. 

2.  The  interlocutor  appealed  against  should  be 
affirmed,  because  it  relates  merely  to  the  conduct 
and  preparation  of  the  cause  in  the  Court  below ; 
and,  as  such,  was  within  the  discretion  of  the 
judges  by  whom  it  was  pronounced. 

8.  The  interlocutor  appealed  against  should  be 
affirmed,  because  the  remit  made  therein  is  reason- 
able and  proper,  regard  being  had  to  the  circum- 
stances of  the  case. 

4.  The  interlocutor  appealed  against  should  be 
affirmed,  because  the  remit  thereby  made  is  abso- 
lutely essential  to  enable  the  Court  to  dispose  of 
the  pleas  of  the  respondents. 

Attorket-General  (Bolt),  SirHouKDELL  Palhxb, 
Q.C.,  Bbowk,  Q.O.,  and  Shand,  for  Appellants. 

Dean  of  Faculty  (MoKOBBinr),  Anderson,  Q.C., 
Sklwyn,  Q.C.,  Mellish,  Q.C.,  Keane,  Q.C.,  and 
Young,  for  Respondents. 

Lord  Cuanobllob — My  Lords,  this  is  an  appeal 
from  an  interlocutor  of  the  Court  of  Session,  "  in 
BO  far  as  it  rocals  that  part  of  the  Lord  Ordinary's 
interlocutor  whereby  he  appointed  the  appellants 
to  lodge  the  issue  or  issues  for  the  triiU  of  the 
cause,  and  in  so  far  as,  before  farther  answer  as  to 
the  whole  other  pleas  of  the  parties,  it  remits  the 
cause  to  an  accountant  that  he  may  make  the  in- 
vestigation, and  report  thereon." 

Against  this  appeal  a  preliminary  objection  has 
been  urged — ^which  objection,  it  appears  to  me, 
ought  to  prevail. 

By  the  15th  section  of  the  48th  of  Geo.  HI., 
cap.  161,  it  is  enacted  that  thereafter  "  no  appeal  to 
the  House  of  Lords  shall  be  allowed  from  interlo- 
cutory judgments,  but  such  appeals  shall  be  allowed 
only  from  judgments  or  decrees  on  the  whole 
merit.s  of  the  cause,  except  with  the  leave  of  the 
division  of  the  judges  of  the  Court  pronouncing 
such  interlocutory  judgments,"  with  a  proviso, 
"that  when  a  judgment  on  decree  is  appealed 
from,  it  shall  be  competent  to  either  party  to  ap- 
peal to  the  House  of  Lords  from  all  or  any  of  the 
Interlocutors  that  may  haveheen  pronounced  in  the 
cause,  BO  that  the  whole,  as  fieir  as  it  is  necessary, 
mny  be  brought  under  the  review  of  the  House  of 
Lords." 

The  appellants  in  this  cause,  admitting  that  the 
judgment  appealed  from  is  interlocutory,  and  that 
it  does  not  go  to  the  full  merits  of  the  cause,  con- 
tend that  the  Act  does  not  apply,  because  the 
Court  has  no  jurisdiction  to  pronounce  the  -inter- 
locutor. They  say  that  the  action  is  founded  on 
delinquency  or  quasi-delinquency,  with  a  conclu- 
sion for  damages  only  and  expenses;  and  that, 
therefore,  being  one  of  the  enumerated  cases  in  the 
28th  section  of  the  6  Geo.  IV.,  c.  120,  it  ought  to 
have  been  remitted  at  once  for  trial  by  jury. 

Now,  what  force  the  words  at  once  in  the  statute 


would  have,  suf^josing  the  Jury  Court  to  have  con- 
tinued to  exist,  and  whether  it  might  not  hsve 
directed  a  previous  inquiry  in  order  to  clear  the 
way  to  a  trial  by  jury,  it  is  immaterial  to  consider, 
because  the  Jury  Court  having  been  aboUahed,  it 
is  enacted,  by  the  18th  and  14th  of  the  Queen,  cap. 
86,  sec.  86,  that  "  in  aU  causes  appropriated  for 
trial  by  jury,  or  in  the  course  of  preparation  for 
trial  by  jury  before  the  Court  of  Session,  the  pro- 
cedure both  before  and  after  the  closing  of  the 
record  shall  be  in  all  respects  the  same,  so  far  as 
applicable,  as  in  other  Court  of  Session  causes,  for 
the  time  being,  except  in  so  far  as  it  may  be  other- 
wise provided  by  this  Act,  or  by  any  Act  of  Sede- 
runt to  be  passed  by  the  said  Court  under  the 
powers  by  this  Act  conferred." 

Now,  I  apprehend  it  is  quite  clear  that  in  other 
causes  the  Court  'might  remit  the  matter  to  an  ac- 
countant for  necessary  investigation ;  and  undoubt- 
edly this  is  procedure.  What  may  be  the  use  of  that 
inquiry  afterwards,  and  whether,  if  any  improper 
use  is  made  of  it  in  the  cause,  it  may  not  be  a  sub- 
ject of  appeal,  is  a  matter  for  future  consideration. 
But,  at  all  events,  as  this  86th  section  implies  to 
all  causes,  there  can  be  no  reason  at  all  why,  if 
there  is  this  mode  of  procedure  with  regard  to 
other  causes,  it  should  not  have  been  adopted  on 
the  present  occasion. 

But  then  it  is  said  that  in  a  case  founded  on  de- 
linquency, the  Court  has  no  power  to  remit  to  an 
accountant ;  and  on  the  part  of  the  respondent  it 
has  been  denied  that  this  case  is  one  of  delinquency. 
But  admitting  it  to  be  so.  What  is  there  to  prevent 
that  course  being  adopted?  The  Lord  Ordinary 
had  found  this  action  to  be  relevantly  laid.  The 
Inner-House  recalled  in  hoe  statu  the  interlocutor  re- 
clamed against,  and  remitted  to  the  accountant  to 
examine  the  books  and  relative  documents  of  the 
Western  Bank.  Nothing  waa  determined  by  this 
interlocutor ;  but  a  preliminary  inquiry  was  directed 
to  enable  (as  it  is  said)  the  Court  to  determine  this 
question  of  relevancy,  and  also  to  frame  proper 
issues  for  the  trial  by  jury.  Now,  suppose  tte 
Court  was  wrtmg  in  the  course  they  pursued  in 
looking  out  of  the  record  upon  the  question  of  rele- 
vancy, and  that  they  had  no  power  to  direct  the 
inquiry  into  the  accounts.  How  can  we  enter  into 
the  question?  The  moment  it  is  admitted  to  be 
an  interlocutory  judgment,  not  going  to  the  whole 
merits,  the  question  of  the  right  to  appeal  is  con- 
cluded, and  we  are  not  at  liberty  to  inquire  under 
what  circumstances  it  proceeded,  and  whether  the 
Court  had  jurisdiction  to  pronounce  it  or  not  In 
other  words,  we  are  not  at  liberty  in  this  stage  to 
go  behind  the  interlocutor,  though  it  may  there- 
after be  subjected  to  question  upon  being  brought 
up  with  any  other  intermediate  interlocutor,  upon 
an  appeal  against  the  final  judgment  in  this  cause. 
Supposing,  however,  that  the  course  taken  by 
the  Court  was  inadmissible,  How  can  it  be  said  to 
be  an  excess  of  jurisdiction?  At  the  utmost,  it 
would  only  be  an  irregularity  in  the  proceedings, 
and  it  would  be  strange  that  the  House  should  be 
called  upon  by  an  interlocutory  appeal  to  correct 
the  practice  of  the  Court  of  Session  in  the  progress 
of  the  cause  before  them.  It  Is  not  at  all  like  these 
cases  that  have  been  mentioned  in  the  argument, 
when  the  cerHorari  having  been  taken  away  by  Act 
of  Parliament,  an  inferior  court  or  a  magistrate  has 
committed  an  excess  of  jurisdiction,  and  it  has  been 
held  that  the  proceedings  might  be  removed  into 
the  Queen's  Bench  and  there  quashed.  That  is  a 
final  proceeding,  and  to  shut  out  inquiry  in  the 
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only  maimer  in  which  the  proceeding  can  be  ques- 
tioned, would  be  a  denial  of  justice.  Even  if  the 
Court  had  exceeded  its  jurisdiction  in  directing  the 
inquiry,  it  was,  after  all,  in  an  interlocutory  matter, 
a  mere  step  in  the  cause,  and  (as  it  was  truly  said 
in  the  argument)  if  there  had  been  a  plea  to  the 
jurisdiction,  and  the  Court  had  decided  against  it, 
it  would  not  have  been  competent  to  appecd  at  that, 
the  earliest  steige  of  the  cause.  I  am  satisfied  that 
it  was  competent  to  the  Court  to  take  the  course  it 
did,  and  that  it  was  expedient  for  the  thorough  de- 
termination of  the  cause,  to  enable  the  Court  to 
frame  proper  issues,  and  the  jury  to  deal  more 
easily  with  the  matter  to  be  submitted  to  them. 

I  am  therefore  of  opinion  that  the  appeal  is  in* 
.  competent,  and  that  it  ought  to  be  dismissed,  with 
coste. 

LoBO  Cbahwobth — My  Lords,  this  matter  lies  in 
80  very  narrow  a  compass,  that  I  do  not  think  I 
should  be  justified  in  troubling  your  Lordships  at 
auy  length  after  what  has  faUen  from  my  noble 
and  learned  friend.  This  appeal  is  in  my  opinion 
clearly  incompetent^  because  it  is  an  appeal  from 
an  interlocutor  not  disposing  of  the  whole  merits 
of  the  cause.  Upon  that  the  question  is  founded. 
An  appeal  to  the  House  is  regulated  by  statute,  and 
it  can  only  be  competent  when  it  is  an  appeal 
against  an  interlocutor  disposing  of  the  whole 
merits  of  the  case,  or  when  the  decision  appealed 
against  being  of  a  temporary  or  interlocutory  na* 
ture,  the  appeal  has  been  sanctioned  by  the  Court 
below,  or  there  has  been  a  division  of  opinion  among 
the  judges.  Under  neither  of  these  categories  does 
the  present  appeal  range  itself.  That  appears  to 
me  to  be  the  whole  question  now  before  us.  Whether 
the  Court  has  taken  the  most  proper  course,  will 
have  to  be  decided  if  there  should  be  an  appeal 
upon  the  whole  merits  eventually.  But  the  attempt 
to  sustain  this  appeal,  on  the  ground  of  its  being  an 
appeal  against  an  excess  of  jurisdiction,  or  against 
an  erroneous  excess  of  jurisdiction,  seems  to  me 
to  be  a  confusion  of  terms.  Of  course  the 
Court  has  no'  jurisdiction  to  decide  anjrthing  that 
is  contrary  to  law ;  but  if  it  wrongly  decides  any- 
thing in  the  cause,  that  can  be  set  right  upon  appeal 
only  at  the  time  when  the  Court  has  authorised 
that  to  be  done. 

LoBD  CoLONSAT — My  Lords,  it  has  not  appeared 
to  me,  from  almost  the  commencement  of  the  ar- 
gument, that  there  is  any  difficulty  in  this  ca^e.  It 
appears  to  me  that  the  provision  of  the  Act  of  1808 
is  quite  conclusive  upon  the  question.  The  only 
attempt  to  get  out  of  tMs  provision  of  the  Act  of 
1808  has  been  by  the  endeavour  to  assimilate  this 
to  the  case  of  an  inferior  court  having  exceeded 
its  jurisdiction,  and  being  now  to  be  corrected  by  a 
Supreme  Court  in  regard  to  such  excess  of  jurisdic- 
tion. But  this  case  is  not  of  that  bharactor.  There 
can  be  no  doubt  at  all  that  the  Court  of  Session  had 
jurisdiction  to  deal  with  this  case.  But  the  argu- 
ment is,  that  in  a  stop  of  the  procedure  they  have 
not  followed  the  statutory  regulation,  which  has 
been  referred  to ;  or,  in  other  words,  the  argument 
is,  that  in  every  case  in  which  there  can  be 
found  in  any  statute  anything  of  a  directing  nature 
as  to  the  course  which  is  to  be  followed  in  the  pre- 
paration (^  a  cause,  if  the  Court  of  Session  commits 
an  error  in  the  application  of  that  direction, 
an  appeal  is  competent,  although  the  order  of  the 
Court  may  not  deal  with  any  ^li  of  the  merite  of 
the  cause,  or  be  the  result  of  divided  opinion,  and 
there  be  no  leave  given  by  the  Court.  That  is  an 
extravagant  proposition ;  it  is  coi^trary  to  the  inter- 


pretation that  has  been  put  upon  the  Act  for  nearly 
sixty  years.  There  is  no  precedent  for  it,  and  I 
can  see  no  principle  for  it.  I  am  therefore  clearly 
of  opinion  that  the  appeal  is  incompetent. 

With  regard  to  the  step  itself  that  was  tekexi,  it 
may  not  be  necessary  at  this  stage  to' say  anything, 
but  I  cannot  refrain  from  expressing  my  opinion 
that  the  procedure  which  was  adopted  by  the  Court 
was  not  in  contravention  of  any  statute.  I  think 
it  was  a  competent  procedure.  What  may  be  the 
benefit  of  it  hereafter  remains  to  be  seen,  but  it 
was  not  out  of  the  ordinary  course  of  procedure, 
nor  does  it  appear  to  me  to  interfere  in  any  way 
with  any  direction  in  any  of  the  statutes.  The 
provisions  contained  in  the  earlier  stetutes,  as  to 
sending  the  case  at  once  to  the  Jury  Court,  were 
provisions  to  enable  the  Jury  Court,  not  the  Court 
of  Session,  to  proceed  with  the  preparation  of  the 
cause  as  well  as  to  try  the  cause.  But  those  very 
statutes  conteined  provisions  that  if  questions  arose, 
either  of  law  or  of  relevancy,  which  the  parties 
denied  to  be  disposed  of,  the  case  was  to  be  sent 
back  to  the  Court  of  Session  in  order  that  tbat 
Court  might  deal  with  tliose  matters,  and  might 
send  the  case  again  for  trial  by  a  jury.  But  these 
things  have  been  swept  away,  because  now  there  is 
no  Jury  Court ;  but  the  procedure  of  preparing  the 
cause  throughout  remains  with  the  Court  of  Ses- 
sion, and  it  is  not  imperative  on  them  to  send  a 
cause  before  a  jury  until  they  see  whether  or  not 
there  is  a  relevant  and  proper  case  presented  to 
them  for  consideration.  Now,  when  I  look  at  this 
record,  I  see  that  there  may  be  great  difficulty  in 
regard  to  that  matter.  There  may  be  difficulty  in 
regard  even  to  the  relevancy  in  the  strict  sense  of 
the  word ;  but  in  regard  to  a  wider  and  perhaps 
more  inaccurate  use  of  the  word  **  relevancy," — I 
mean  as  to  the  sufficiency  and  perspicuity  of  the 
statemente  of  the  parties — tliere  was  great  occasion, 
I  think,  for  something  to  aid  the  Court  in  dealing 
with  the  case,  and  the  course  taken  by  the  Court, 
of  having  the  books  examined  by  an  aocountent,  so 
as  to  enable  them  to  read  all  these  volumes  through 
the  eyes  of  an  accountant  selected  by  themselves, 
and  whose  report,  when  it  is  made,  tlie  parties  will 
have  an  opportunity  of  observing  uiwn,  was,  I  think, 
a  very  prudent  step  to  teke  in  reference  to  such  a 
case  as  this.  But  that  is  not  necessary  to  the  de- 
cision of  the  point  now  before  us,  which  really  turns 
upon  the  competency  of  the  appeal,  and  I  have  no 
doubt  that  the  appeal  is  incompetent. 

LoBD  Advocatb — My  Lords,  there  are  two  appeals 
before  your  Lordships*  Ilouse ;  of  course  your  JLord- 
ships'  judgment  will  apply  to  both  ? 

Loan  Cbancsllob — Yes. 

Appeals  dismissed  as  incompetent,  with  costs. 

Agente  for  Appellant — Morton,  Whitehead,  & 
Greig,  W.S.,  and  Loch  &  Maclaurin,  Westminster. 

Agent  for  Respondent — James  Webster,  S.S.C, 
and  John  Graham,  Westminster. 


OOUET  OF  TEINDS. 


WedoMsdatfy  Junt  19. 

JAMIE60N  AlO)  OTHERS  V.  MINISTER  OF 
ORWELL  AND  OTHERS. 
IWn<fo—  Ydbiaiion — Ajpprobalion.    A  report  by  Sub- 
Commissioners  for  valuing  teinds  in  1630,  bore 
that  certain  lands  were  "  worth  of  yearly  rent, 
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in  stok  by  teynd,  40boU8  victuall— thairoff,  10 
bolls  bear  and  80  boUa  black  aitts."  Held,  in 
an  action  of  approbation,  that  the  Court  could 
competently  approve  of  the  report,  and  give 
the  value  of  the  teind  as  one>fourth  of  the  re- 
ported value  of  the  stock.  Objection,  that  the 
valuation  was  led  in  the  absence  of  the  minister, 
repelled. 
The  pursuers,  Andrew  Jamieson  and  others,  pro- 
prietors of  certain  portions  of  the  lands  of  Middleton 
of  Gollenoquhies,  in  the  parish  of  Orwell  and 
Presbytery  of  Dunfermline,  brought  this  action 
against  the  minister  of  the  parish  and  others,  for 
the  purpose  of  procuring  an  approbation  by  the 
Court  of  so  much  of  a  report  by  the  Sub-Commis- 
sioners for  valuing  the  teinds  of  the  lands  within 
the  boundaries  of  the  Presbytery  of  Dunfermline 
as  related  to  the  said  lands  of  Middleton  of  Gol- 
lenoquhies. The  report,  so  far  as  regards  the  lands 
within  the  parish  of  Orwell,  is  dated  8th  February 
1680,  and  reports  the  value  of  the  lands  of  Middle- 
ton  of  Gollenoquhies  in  the  following  terms: — 
•*  The  Middletoun  of  Gollenoquhy  is  worth  of  yearly 
rent,  in  stok  by  teynd,  40  bolls  victnall — thairoff, 
10  bolls  bear  and  80  bolls  black  aitts."  That  is  to 
say,  the  report  gives  the  value  of  the  stock  merely, 
by  or  beside  the  teind,  and  does  not  report  the 
value  of  the  teind,  either  separately  or  jointly  with 
the  stock.  The  principal  report  having  been  mu- 
tilated, its  tenor  was  proved  in.  1787.  The  con- 
clusions of  the  summons  were  to  have  the  report 
ratified  and  approved  of,  in  so  far  as  regards  the 
lands  of  Middleton  of  Gollenoquhies ;  and  to  have 
it  found  and  declared  "  that  the  stock  of  the  said 
whole  town  and  lands  of  Middleton  of  Gollenoquhies 
shall  be  now,  and  in  aU  time  coming,  10  bolls  of 
bear  and  80  bolls  of  black  oats,  being  the  particular 
quantities  of  victual  above  specified  and  contained 
in  the  said  report ;  and  that  the  teind,  parsonage 
and  vicarage,  of  the  said  whole  town  and  lands  of 
Middleton  of  Gollenoquhies  shall  be  now,  and  in  all 
time  coming,  one-fourth  part  of  the  said  particular 
quantities  of  victual  above  specified  and  contained 
in  the  said  report" 

The  pleas  in  defence  principally  urged  by  the 
defender  were,  (1)  that  the  sub-vaJuation  libelled 
having  been  of  the  stock  as  separate  from,  and  ex- 
clusive of,  the  teinds  of  the  lands  in  question,  could 
not,  at  any  time,  competently  have  been  held  by 
the  High  Commissioners,  and  cannot  now  be  held 
by  the  Court  of  Teinds  as  in  their  room,  either  as 
being  ^0r  m  a  valuation,  or  as  affording  a  legal 
datum  for  a  valuation,  of  the  teinds ;  and  (2)  that  it 
was  incompetent  to  approve  of  the  valuation,  "  in 
respect  that  it  was  led,  and  its  tenor  was  proved,  in 
the  absence  and  without  the  consent  of  the  defen- 
ders* predecessors  in  office  for  the  time  respec- 
tively." 

The  argument  of  the  defenders  on  the  first  of  these 
pleas  was,  that  under  the  commission  issued  by 
King  Charles  I.,  on  2d  February  1629,  to  the  Lords 
of  Commission  and  the  Sub-Commissioners,  and  the 
decreets-arbitral  issued  in  September  1629,  two 
modes  of  procedure  were  open  to  the  Sub-Commis- 
sioners, in  the  first  place,  both  the  instructions 
and  decreets-arbitral  dealt  with  the  case  where  the 
teinds  were  possessed  and  enjoyed  by  the  heritor 
himself  along  with  the  stock.  In  this  case  the  Sub- 
Commissioners  were  specifically  directed  to  receive 
a  proof  of  ''what  the  lands  pay  presently,  and 
what  they  have  paid  in  times  bygone,  and  what 
they  may  pay  of  constant  rent  of  stock  and  teind  in 
time  coming."    And  the  decreets-arbitral  in  that 


case  declared  the  rate  and  quantity  of  the  teind  to 
be  "  the  fifth  part  of  the  constant  rent "  of  the  had. 
In  this  case,  accordingly,  the  report  of  the  Sub-Com- 
missioners (if  framed  in  terms  of  their  instructions) 
and  the  general  decreet-arbitral  taken  together,  at 
once  operated  as  a  valuation  of  the  teinds  of  the 
lands  on  approval  of  the  report  by  the  High  Com- 
missioners. 

The  second,  and  only  other  possible  case,  was  that 
where  the  teinds  were  de  facto  separated  from  the 
stock,  and  were  in  use  to  be  drawn  in  kind  either 
by  the  titular  himself  or  his  tacksman,  "  not  being 
heritors  of  the  lands."  Then  the  Sub-Commiseionen 
were  "  to  inform  themselves  by  aU  the  lawful  wayi 
and  means  they  can,  of  the  just  and  constant  worth 
of  the  teinds,  both  great  and  small,"  per  m.  Fwm 
the  proven  teind  a  deduction  of  one-fifth  wu  to  be 
allowed  as  the  "  King's  ease."  The  Sub-Commid- 
sioners  were,  however,  authorised,  after  the  teind 
had  been  thus  separately  proved,  to  receive  likewise 
from  the  heritor  a  proof  of  the  rent  of  the  land  if 
he  chose  to  adduce  it.  This  having  led  to  donbt 
and  discussion,  the  Court  ultimately  ruled  that  in 
cases  where  the  values  of  both  stock  and  teind  were 
reported  they  fell  to  be  added  together,  and  one- 
fifth  of  their  amount  m  eumulo  was  taken  as  the 
teind,  apparently  on  the  construction  that  the 
eumuio  value  of  stock  and  teind,  thus  sepftrately 
proved,  fell  within  the  rule  of  the  first  branch  of 
the  decreet-arbitral.  But,  in  order  to  let  in  such 
constructive  application  of  the  first  rule,  it  was  es- 
sential that  the  High  Comnoissioners  should  have 
the  requisite  data  in  the  shape  of  separate  proofs  of 
both  stock  and  teind  before  them.  The  Snb-Com- 
missioners  had  no  discretion,  but  were  expressly 
enjoined  to  inquire  and  report  as  to  the  Talne  of 
the  teinds  in  eumulo,  along  with  the  stock  where 
both  were  "  brooked  jointly,* '  or  of  the  teinds  alone, 
or  of  both  the  stock  and  teind  sepan^y  proved 
where  the  teinds  had  been  in  use  to  be  drawn  in 
kind ;  in  the  latter  case,  proof  of  the  value  of  the 
teinds  being  the  primary  matter  of  instraction,  and 
essential.  The  defender  held  it  to  be  thus  clear 
^1)  that  in  all  cases  the  Sub-Commissionen  were 
airected  to  lead  proof  as  to  the  value  of  the  teind, 
either  by  itself  or  along  with  the  stock,  and  thsl 
no  authority  was  given  them  to  report  the  value  of 
the  stock  alone ;  and  (2)  that,  without  such  prouf  of 
the  value  of  the  teind,  either  separatively  or  cnmn- 
latively,  the  King's  general  decreet-arbitral  were 
imperative.  They  did  not  contain  a  decree  that 
the  t<6ind  itself  unproved  should  be  held  to  be  one- 
fourth  of  the  stock  alone  proved.  The  subse- 
quent statutes  1688,  c.  17  and  19,  made  no  altera- 
tion on  the  state  of  matters,  and  under  them  the 
Court  had  no  authority  to  deal  with  a  report  like 
the  present,  which  was  alike  outwith  the  King's 
commission,  the  decreets-arbitral,  and  the  statutes 
of  1688. 

The  pursuers,  on  the  other  hand,  contended  that 
it  was  clear  beyond  dispute;  both  from  the  history 
of  the  practice  as  given  by  almost  every  author  who 
has  written  on  the  subject  of  teinds,  as  ftom  varions 
reported  decisions,  that  the  Court  have,  from  the 
first  introduction  of  the  system  of  valuations,  held 
a  proof  of  the  stock  to  be,  in  certain  circumstances, 
a  sufficient  datum  for  fixing  the  value  of  the  teinds ; 
and  if  they  have  held  a  proof  of  the  value  of  the 
stock  merely,  led  before  themselves,  to  be  a  suffi- 
cient datum,  there  is  no  reason  why  they  should  not 
hold  a  report  of  such  a  proof,  led  by  the  Sub-Com- 
missioners,  to  be  also  sufficient.  They  relied  on 
the  authority  of  Sir  George  Mackenzie,  Foibea, 
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and  Connell,  aa  establishing  the  proposition  that, 
where  the  titular  failed  to  appear,  or  to  lead  a 
separate  proof  of  the  drawn  telnd,  the  Commissioners 
considered  themselves  warranted  in  allowing  a 
proof  of  the  stock  merely,  and  in  fixing  the  valne 
of  the  teind  at  one-fourth  of  the  stock ;  and  so,  also, 
in  cases  where  the  titular  appeared  and  attempted, 
but  failed,  to  lead  a  satisfactory  proof  of  the  value 
of  the  drawn  teind*  This  being  so,  where  the 
Sub-Commissioners  report  to  the  High  Court  the 
value  of  the  stock  merely,  can  the  High  Court  ap- 
prove of  the  report,  and  give  the  value  of  the  teind 
at  one-fourth  of  the  reported  value  of  the  stock  ? 
The  pursuers  maintained  that  it  could,  unless  there 
was  something  in  the  terms  of  the  sub-commission 
debarring  the  Sub-Commissioners  from  taking  any 
proof  of  the  value  of  the  stock  except  where  a  proof 
was  also  led  of  the  value  of  the  teind  separately 
or  jointly  with  the  stock.  But  there  was,  the  pur- 
suers contended,  no  such  limitation  of  the  powers  of 
the  Sub-Commissioners. 

As  to  the  second  plea  of  the  defender,  founded  on 
the  non-appearance  of  the  minister,  the  pursuers 
contended  that  it  was  a  settled  point  that,  if  the 
titular  was  duly  made  a  party  to  the  proceedings 
before  the  Sub-Commissioners,  their  report  may  be 
approved  of  although  the  minister  was  not  called. 

Q.  DuivDAs  and  Cook  for  pursuers. 

HoBH  and  Cbbyhb  for  defenders. 

Cases  were  appointed  to  be  lodged  for  the  parties, 
and  the  Court  gave  judgment  on  the  revised  cases. 

LoBD  CuBBixHiLL — ^This  actiou  concludes  to  have 
it  found  that  the  yearly  value  of  the  teinds  of  the 
pursuer*s  lands  of  Middleton  of  CoUenoquhies  is  one- 
fourth  part  of  40  bolls  of  victual,  in  virtue  of  a  re- 
port by  the  Sub-Commissioners  of  the  Presbytery  of 
Dunfermline,  dated  8th  February  1680.  The  de- 
fender, the  minister  of  the  parish,  pleads  two  ob- 
jections to  the  validity  of  that  leport— first,  that 
what  was  thereby  valued  was  only  the  stock  be- 
longing to  the  heritor,  and  not  tiie  teinds;  and 
«00om%,  that  the  minister  of  the  parish  was  not 
called  as  a  party  to  the  proceeding.  The  solution 
of  these  questions  depends  upon  the  nature  and 
extent  of  the  functions  of  these  Commissioners. 
These  are  specified  in  a  Boyal  Commission  issued 
under  the  Signet  on  2d  February  1629,  a  copy  of 
which  is  in  Connell,  Appx.,  pp.  96  and  118.  And, 
in  order  to  understand  the  true  import  of  that  docu- 
ment, it  is  proper  to  attend  to  the  circumstances  in 
which  it  was  issued. 

The  titular,  the  Earl  of  Morton,  was  entitled  to 
draw  these  teinds ;  that  is  to  say,  to  appropriate 
and  remove  one-tenth  portion  of  the  ipia  corpora  of 
each  crop  after  it  was  shorn.  The  time  and  mode 
of  making  such  appropriation  was  at  that  time  re- 
gulated by  the  statute  1612,  c.  5. 

King  Charles  I.,  in  execution  of  his  design  of 
commuting  the  right  of  titulars  to  draw  the  ipsa 
corpora  of  teinds  into  a  right  to  levy  from  the  heri- 
tors an  equivalent  annuity  in  money  or  victual,  ap- 
pointed for  that,  among  other  purposes,  the  Com- 
mission of  Surrenders  in  1627.  And  that  Commis- 
sion having  requested  His  Majesty  himself  to  fix 
the  rate  cf  UMs,  the  submissions  by  different 
classes  of  persons  who  were  interested  in  them 
were  entered  into  in  the  year  1628.  The  decrees- 
arbitral  were  not  pronounced  until  the  2d  of  Sep- 
tember 1629.  But  during  the  dependence  of  these 
submissions,  the  Commissioners,  under  the  autho- 
rity of  His  Majesty,  i^ipointed  Sub-Commissioners 
in  the  different  presbyteries  to  make  and  report 
valuations  of  the   subjects  within   the  different 


boundaries,  to  which  the  rate  of  teinds  to  be  deter- 
mined by  the  decrees-arbitral  might  be  applicable. 
It  was  to  instruct  these  Sub-Commissioners 
how  to  perform  that  duty  the  instructions  before- 
mentioned  were  issued  under  the  Signet  on  2d 
February  1639.  These  instructions  applied  to 
three  different  classes  of  cases : — 

1.  In  the  class  of  cases  in  which  the  titulars  had, 
by  conventional  arrangements  with  the  heritors, 
allowed  them  to  draw  the  teinds  indiscriminately 
with  the  stock  of  their  lands,  the  Sub-Commis- 
sioners were' directed  to  inform  themselves  "what 
the  lands  payee  presently,  and  what  they  have  paid 
in  times  byegone,  and  what  they  may  pay  of  eonstant 
rent  of  stock  and  teind  in  time  coming."  But  al- 
though they  were  so  to  inform  themselves  of  the  past 
and  the  present  rentals,  as  well  as  what  might  be 
the  constant  rent  in  time  coming,  yet  what  they  were 
directed  to  report  to  the  general  Commission  was 
only  "  the  true  worth  and  value  thereof  in  constant 
rent,  accordmg  to  their  Judgment."  What  was  de- 
nominated the  worth  and  value  in  constant  rent  was 
thus  something  different  from  the  then  existing  or 
the  prior  rentals  of  the  stock  and  teind,  and  was  to 
consist  of  an  estimated  value  of  what  might  pro- 
spectively be  the  yearly  rent  for  which  the  stock  and 
teind  jointly  might  be  let  in  future. 

2.  In  the  other  class  of  cases  in  which  the  titu- 
lars had  exercised  their  legal  right  of  drawing  their 
teinds,  "  for  the  space  of  seven  years,  within  these 
fifteen  years  bygone,  at  the  least "  (that  is  to  say, 
for  seven  of  the  fifteen  crops  which  had  been  reaped 
since  the  mode  of  drawing  teinds  had  been  regu- 
lated by  the  statute  1612,  c.  6,  already  mentioned), 
the  Sub-Commissioners  were  to  value  the  (tciual 
drawn  teind.  But  they  were  not  permitted  to  do  so 
in  any  case,  unless  the  titular  himself  should  think 
proper  to  bring  forward  such  a  proof.  There  was 
conferred  upon  them  by  the  same  Royal  Commis- 
sion, in  cases  of  that  class,  what  was  called  the  pre- 
rogative of  probation;  and  if  they  either  were  un- 
able to  adduce  such  proof,  or  did  not  choose  to 
avail  themselves  of  that  exclusive  privilege,  neither 
the  heritors  nor  any  other  party  could  proceed  to 
value  the  ipsa  corpora  of  the  teinds. 

8.  But  although  the  titulars  might  be  unable  or 
unwilling  to  exercise  this  prerogative,  of  valuing 
the  ipsa  corpora  of  the  one-tenth  of  the  produce 
which  belonged  to  them,  the  heritors  in  sucn  cases 
were  allowed  to  value  the  constant  rent  of  the  re- 
maining nine-tenths  thereof,  consisting  of  the  stock 
which  belonged  to  them ;  it  being  provided  by  the 
instructions  that  if,  in  such  cases,  "  the  heritors  be 
likeways  .desirous  that  the  rent  be  likewise  tried 
with  the  teinds  according  to  the  true  and  constant 
worth  and  rent  of  the  lands,  we,  with  advice  of  our 
said  Commissioners,  allows  the  said  Sub-Commis- 
sioners to  do  the  same."  This  sentence  is  not 
clearly  expressed,  but  its  meaning  appears  to  be 
clear  enough.  In  the  first  place,  what  is  denomi- 
nated the  constant  "  rent  of  the  land "  means  the 
constant  rent  of  the  stock ;  for,  in  the  cases  where 
the  teinds  were  drawn  by  the  titular  lumself,  it  was 
only  for  the  stock  drawn  by  the  tenant  the  rent 
would  be  payable.  And,  in  the  next  place,  the 
permission  given  to  the  heritor  to  value  this  rent 
**  with  the  teinds  "  did  not  mean  that,  when  he 
availed  himself  of  this  permission,  he  himself  wbs  to 
value  the  ipsa  corpora  of  the  teinds  drawn  by  the 
titular,  along  with  the  rent  of  the  stock ;  for  the 
privilege  of  valuing  the  ipsa  corpora  of  these  teinds 
was  bestowed  exclusively  upon  the  titular  himself; 
and  a  separate  valuation  of  them,  along  with  the 
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constant  rent  of  the  stock  by  the  heritor,  could  have 
been  of  no  use  whatever.  The  meaning  plainly 
was,  that  in  every  case  where  the  teinda  were  drawn 
by  the  titular,  not  only  should  he  be  allowed  a  proof, 
of  their  value,  but  the  heritor  also  might  be  allowed 
a  proof  of  the  rent  of  the  stock,  so  that,  in  the  event 
of  the  former  not  availing  himself  of  his  exclusive 
prerogative,  the  value  of  the  constant  rent  of  th& 
stock  might  be  available  to  the  heritor  as  the  rental 
upon  which  the  teinds  might  be  valued  by  the 
High  Commissioners. 

What  the  Sub-Commissioners  were  to  value  in 
all  these  cases  was  not  the  permanent  yearly  rate 
or  annuity  for  which  the  titulars'  right  was  to  be 
commuted.  The  fixing  of  the  amount  of  such 
yearly  rent  or  annuity  was  reserved  to  the  King 
idmself  under  the  submissions  which  were  then  in 
dependence ;  and  the  function  of  the  Sub-Commis- 
sioners  was  merely  to  report  a  rental,  according  to 
which  the  amount  of  such  annualrent  or  annuity 
might  be  estimated.  His  Majesty  did,  accordingly, 
perform  that  function  by  the  decrees-arbitral  which 
he  pronounced  on  2d  September  1629 ;  but  I  need 
not  quote  the  terms  of  that  document,  as,  by  the 
statute  1688,  c.  17,  that  rate  was  authoritatively 
settled  by  the  Legislature.  But,  before  quoting 
the  terms  of  that  enactii^ent,  let  us  attend  to  the 
terms  of  the  report  which  was  made  by  the  Sub- 
Commissioners  of  the  Presbytery  of  Dunfermline 
of  the  subjects  in  question,  under  the  instructions 
of  1628. 

The  process  was  instituted  before  them  by  their 
procurator-fiscal ;  but  the  titular  and  also  the  hen* 
tors  appeared  as  parties  in  the  process.  More  than 
fifty  subjects  were  valued. 

AH  the  different  modes  of  estimating  the  values 
specified  in  the  instructions  were  exemplified  in 
that  proceeding.  The  report  contained  the  valua- 
tions of  more  than  fifty  dififerent  subjects.  In  more 
than  thirty  of  these  the  rent  of  the  stock  and  teind 
were  valued  jointly.  In  several  cases  in  which  the 
teinds  were  valued  separately,  and  in  some  others 
the  stock  was  valued  sdone.  This  was  the  case  as  to 
Middleton  of  Collenoquhies.  The  report  bears  that  it 
was  valued  as  "  worth  in  yearly  rent  m  stok,  by  ths 
teind,  40  bolls  victuall,  thairof  10  boUs  bear,  and  80 
bolls  black  aittos  " — the  words  "  by  the  teind  "  in- 
dicating that  the  teinds  were  drawn  separately. 

That  report  was  never  laid  befora  the  Royal  Com- 
missioners, whose  functions  terminated  in  1688. 
But  in  that  year  the  two  statutes  1688,  c.  17  and 
19  were  passed.  The  former  of  these  statutes  es- 
tablished that  the  rateoi  teinds  was  to  be  '*  the  fifth 
part  of  the  constant  rent  which  each  land  payeth 
in  stock  and  teind  where  the  same  are  valued  jointly, 
and  where  the  teinds  are  valued  apart  and  severally 
that  the  just  rate  thereof  is  and  shall  be  such  as 
the  same  is  already,  or  shall  be  hereafter  valued 
and  proved  before  the  said  Commissioners  or  Sub- 
Commissioners,  deducing  the  fifth  part  thereof  for 
the  ease  of  the  heritors." 

Simultaneously  with  that  statute,  the  Act  1638, 
c.  19,  was  passed,  appointing  the  first  Statutory  Com- 
mission for  the  Yaluation  of  Teinds,  &c.  And  as 
our  functions,  as  the  successors  of  that  Commission 
depend  also  upon  that  Statute,  let  us  see  what  are 
its  enactments  as  to  this  matter.  One  of  these  is, 
that  the  Commissioners  were  "  to  receive  the  reports 
from  the  Sub-Commissioners  appointed  within  ilke 
presbytorie  of  the  valusutlon  of  whatsoever  teinds, 
Ud  and  deduced  before  them  according  to  the  tenor  of 
the  Sub-Commmionere  direct  to  that  effect ;  and  to  al- 
low or  dieallow  the  eaane,  according  ae  ike  tame  ehall 


be  found  agreeable  or  disagreeable  from  the  tenor  qf 
their  Sub-Cfommiaaione" 

Another  is,  that  the  CommlssionerB  should  ha?s 
the  powers  therein  specified,  "  and  generally  with 
power  to  them  to  set  down  whatever  other  order  or 
course  which  shall  be  thought  fit  and  espedieut  for  dit- 
patch  of  the  said  valuations,  rectifying  thereof,  or 
final  closing  of  the  same." 

This  Court,  as  the  existing  Statutory  Commiasioii, 
and  having  as  to  this  matter  the  same  functionB  a« 
that  appointed  by  that  statute  of  1688,  is  now  called 
upon  by  the  heritor  to  receive  the  report  of  the  Sub- 
Commissioners  as  to  Collenoquhies,  to  allow  the 
same,  and  to  find  that  the  rate  of  the  teinds  thereof 
is  one-fourth  part  of  the  reported  value  of  the  root 
of  the  stock  thereof.  To  support  that  demand  the 
pursuer  must  show — first,  that  the  report  is  agree- 
able to  the  tenor  of  the  Sub-Commission  of  1629; 
and,  secondly,  that  in  conformity  with  the  rules  pre- 
scribed by  the  statute  1683,  c.  17,  the  rate  of  tflind 
is  one-fourth  part  of  that  reported  rent. 

As  to  the  first  of  these  matters,  I  am  of  opinion 
that  the  report  is  agreeable  to  the  tenor  of  the  Sub- 
Commission,  and  should  therefore  be  allowed^ 
The  ground  of  this  opinion  appears  from  the  ana- 
lysis I  have  made  of  the  instructions  under  which 
the  Sub-Commissioners  acted.  On  the  one  hand, 
the  terms  of  the  report  itself,  by  stating  that  the 
rent  of  the  stock  was  valued  by  the  teinds.  instruct 
that  the  teinds  were  not  possessed  jointly  with  the 
stock,  but  continued  to  be  drawn  separately  by  the 
titular  in  the  exercise  of  his  legal  rights ;  and  con- 
sequently, the  constant  rent  of  the  stock  and  teind 
could  not  have  been  jointly  under  the  first  head  of 
the  instructions.  On  the  other  hand,  that  report 
also  instructs  that  the  titular,  although  he  was 
present  at  the  valuation,  did  not  exercise  his  exclu- 
sive prerogative  of  valuing  separately  the  ^a  cor- 
pora of  the  drawn  teinds;  and  consequently, neither 
the  heritor  nor  the  Sub-Commissioners  themselves, 
through  their  procurator-fiscal  had  authority  to  valne 
these  teinds  in  that  manner.  But  the  heritor  was,  iff 
that  predicament,  authorised  by  the  instmctione  to 
prove  the  value  of  the  rent  of  the  stock  without  the 
teinds.    And  this  accordingly  was  done. 

The  report  of  that  valuation  having  thus  been 
agreeable  to  the  tenor  of  the  Sub-Commiseion,  the 
Statutory  Commission  was  bound,  by  the  direction 
in  the  statute  1688,  c.  19,  to  allow  that  report. 
And  this  being  the  case,  it  was  the  duty  of  that 
Commission,  in  the  performance  of  its  farther  sta- 
tutory function  of  fixing  the  rate  of  /A*  tenwftof  that 
subject  in  conformity  with  the  statute  1688,  c.  17, 
to  deal  with  the  case  on  the  footing  that  the  con- 
stant rent  of  the  stock,  alone,  was  duly  valued  at  40 
bolls  of  victual.  To  that  extent  it  behoved  the 
High  Commission  to  deal  with  the  case,  just  as  it 
would  have  done  if  that  valuation  of  the  rent  of  the 
stock  had  been  made  by  itself. 

But  holding  this  to  be  the  case,  the  question  re- 
mains. What  was  the  rate  of  teinds  which  the  Com- 
missioners were  to  fix  in  cases  where  their  only 
datum  consisted  of  a  valuation  of  the  constait  rent 
of  the  stock  without  the  teinds?  This  quostiOT 
might  have  been  puzzling  to  us  if  it  had  o<5<5^^ 
before  the  former  set  of  Commissioners  who  acted 
under  the  Royal  Commission  of  1627,  because  we 
do  not  now  know  all  the  powers  which  were  conferred 
upon  that  body.  But,  fortunately,  what  we  hsTO  to 
deal  with  is  the  rule  which  the  Commission  ap- 
pointed by  the  statute  1688,  c.  19,  was  bound  or 
entitled  to  follow  in  such  cases.  . 

Although  there  is  nothing  very  specific  in  that 
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Btatate  itself  upon  the  subject,  yet  it  could  not  well 
be  doubted  that  this  meaning  of  the  Legislature  was 
that,  as  tiie  rate  of  teind  was  to  be  one-fifth  part  of 
the  constant  rent  at  which  the  stock  and  teind 
jointly  were  to  be  valued,  it  was  to  be  one-fourth 
part  of  the  constant  rent  of  the  stock — as  one-fifth 
of  the  whole,  and  one  fourth  of  the  remaining  four- 
fifths  are  precisely  the  same.  But,  fortunately,  we 
«ro  not  left  to  ascertain  by  such  reasoning,  however 
satiafactory,  the  rule  which  the  Statutory  Commis- 
sioners were  to  follow ;  for,  as  we  have  seen,  the 
Legislature  committed  to  them  ample  discretionary 
powers,  to  set  down  whatever  order  or  eoune  they 
thenuehee  should  think  fit  and  exptdient  for  die- 
patching  the  valuation,  and  for  closing  the  same. 
And  accordingly,  they  very  soon  exercised  that 
power,  by  fixing  the  mode  of  valuing  teind  in  cases 
where  their  dtUa  consisted  of  valuations  of  the  sto<^ 
only.  They  did  so  within  a  year  after  the  passing 
of  the  Act  in  cases  which  came  before  them  on  19th 
February  1684  in  the  following  terms : — 

"  The  Lords  finds  that  the  heritor  has  not  place 
to  prove  the  stock  where  the  titular  has  the  prero- 
gative of  the  probation  of  the  teind,  except  it  be  for 
certification  as  betwixt  the  Lord  St  Minnans  and 
the  Master  of  Elphinston. 

"The  Lords  finds,  when  it  shall  happen,  the 
heritor  to  prove  the  ttock  by  way  of  certification,  the 
fourth-part  it  declared  the  teind  as  betwixt  the  Laird 
of  Stenhouse,  titular,  and  the  Master  of  Elphin- 
ston, heritor. 

«  The  Lords  finds,  the  same  day,  the  fourth  part 
of  the  atock  ie  declared  teind  as  betwixt  Sir  «fohn 
Hamilton  of  Grange,  titular,  and  the  Laird  of  Cleg- 
horn,  heritor.** 

What  was  meant  by  the  expression,  '*  by  way  of 
certification,*'  in  these  findings  was,  that  the  heri- 
tor, although  he  was  not  allowed  to  bring  proof  of 
the  value  of  the  ip$a  corpora  of  the  teinds  which 
were  drawn  by  the  titular,  had  bestowed  upon  him 
the  additional  privilege  of  summoning  the  titular 
to  exercise  his  exclusive  prerogative,  with  certifica- 
tion, that  if  he  should  fail  to  do  so  within  a  speci- 
fied period  of  time,  he  would  afterwards  be  excluded 
from  doing  so.  This  was  explained  by  the  terms 
of  the  following  finding  by  the  Commission  on  24th 
February  1648,  in  the  case  Laird  of  Megginch  v.  Pit- 
kindie, — "that  where  the  heritor  summoneth  the 
titular  who  was  in  possession  of  drawing  the  teind, 
to  prove  the  worth  thereof,  and  not  compearing,  the 
heritor  has  place  to  prove  the  ttock,  and  the  fourth 
part  thereof  declared  teindy  and  the  titular  secluded 
thereafter  from  any  sort  of  probation."  These 
jtidgments  are  in  the  collection  of  decisions  in  the 
appendix  to  Connel ;  and  although  misgivings  have 
been  expressed  in  some  quarters  as  to  the  authority 
of  that  collection  generally,  there  appears  to  be 
no  doubt,  at  all  events,  as  to  the  genuineness  of  the 
reports  of  the  cases  I  have  mentioned ;  because 
Sir  George  Mackenzie,  in  his  Observations  on  the 
Statute  1688,  c.  19,  refers  to  all  these  cases  as  re- 
cognised authorities  in  his  time ;  and  accordingly, 
that  learned  author  states,  as  the  established  mean- 
ing of  that  statute,  that  where  the  titular  fails  to 
prove  the  separate  value  of  the  teinds,  not  only 
may  the  heritor  prove  the  worth  of  the  stock,  but 
that  "  ^110  caeu  the  fourth  is  declared  to  be  teind." 
Thus  then,  if  the  present  action  hod  been  brought 
before  the  first  Statutory  Commission  appointed 
by  the  statute  1688,  that  Commission  not  only 
must  have  allowed  the  valuation  in  question  as  an 
effectual  valuation  of  the  rent  of  the  stock  of  the 
lands  in  question,  but  would  fix  the  rate  of  the 


teinds  thereof  at  one-fourth  of  that  rent.  And 
this  Court,  in  the  exercise  of  its  functions  as  the 
High  Commission  under  the  statute  1707,  is  sub- 
ject to  the  same  rules  as  the  Commission  of  1688 
was ;  and  it  has  accordingly  followed  these  rules. 
For  example,  in  the  case  of  Gordon  v.  Dunbar,  22d 
February  1744,  Mor.,  p.  16741,  where  the  teinds, 
although  these  had  always  been  drawn  separately 
by  titmar,  and  were  not,  and  could  not,  be  valued 
separately,  this  Court  found  that  the  "  rule  for  as- 
certaining the  value  of  these  teinds  in  a  process  of 
valuation  at  the  instance  of  the  heritors  of  the 
lands  is,  that  the  teinds  be  valued  at  the  same  rate 
as  where  a  joint  duty  is  paid  for  stock  and  teind, — 
that  itf  that  they  he  valued  at  a  fourth  part  of  the  rent 
paid  to  the  purtuer  for  the  ttock,  which  comes  to  the 
same  with  a  fifth  part  of  the  rent,  where  the  rent 
is  paid  both  for  stock  and  teind." 

Effect  was  afterwards  given  to  the  same  prin- 
ciple in  the  case  of  Mutter,  26th  June  1777. — ^Mor., 
Appx.  to  Teinds,  No.  2. 

iind  accordingly,  Sir  John  Connel  states  (vol. 
i,  p.  176)  as  the  established  rule,  that  "if  the 
titular  brought  no  proof  of  the  value  of  his  teinds, 
the  heritor  was  allowed  to  prove  the  valuo  of  the 
ttock;  and,  in  that  case,  a  fourth  part  of  the  ttock  wat 
taken  at  the  temd — on  the  ground,  no  doubt,  that  a 
fourth  of  the  stock  was  equivalent  to  a  fifth  of  the 
total  rent." 

I  therefore  think  that,  on  principle  and  authority, 
the  first  objection  pleaded  against  the  report  in 
question  ought  to  be  repelled. 

The  other  objection  is,  that  the  minister  of  the 
parish  was  not  summoned  as  a  party  to  the  pro- 
ceeding. Considering  that  this  valuation,  although 
not  hitherto  approved  of  by  the  High  Commission, 
has  for  more  than  two  centuries  been  acted  upon 
without  challenge,  and  that  the  documents  which 
were  its  grounds  and  warrants  do  not  now  exist,  I 
incline  to  think  that,  in  these  circumstances,  the 
presumption  rite  et  toUmniter  actum  should  receive 
effect.  But  without  resting  my  opinion  on  that 
ground,  I  think  that  in  law  it  is  not  essential  to  the 
validity  of  that  proceeding  that  the  minister  should 
have  been  summoned  as  a  party  to  it. 

In  disposing  of  this  question,  we  must  distinguish 
the  proceedings  in  which  Sub-Commissioners  in 
Presbyteries  prepared  such  reports  from  processes 
before  the  High  Commissions.  The  question 
whether  or  not  it  was  necessary  to  call  ministers  as 
parties  to  such  processes  before  the  High  Commis- 
sions is,  as  we  know,  being  raised  in  several  cases 
recently  brought  into  Court;  and  I  carefully  abstain 
f^om  expressing  any  opinion  upon  it,  and  deal  with 
that  question  as  applicable  only  to  this  report  by 
the  Sub-Committionert  in  1680.  And  here  again, 
the  question  is.  Were  the  statutory  Commissionem 
of  1688,  and  their  successors,  bound  to  allow  this 
report  OS  being  made  agreeably  to  the  tenor  of  their 
commission?  I  think  that  they  were.  Although 
the  Sub-Commissioners  were  empowered  "to  call  all 
parties  having  interest  in  the  valuations  before 
them,"  the  meaning  of  that  direction  appeam,  from 
the  expressions  in  the  sequel,  that  only  two  parties, 
the  heritors  and  the  titulars,  were  contemplated  as 
being  interested.  The  Sub-Commissioners  are 
thereby  directed  to  proceed  to  trial  "  if  both  parties 
be  present."  And  "  if  neither  titular  nor  heritor 
will  compear,"  they  were  to  name  a  procurator-fiscal 
to  lead  the  proof.  And  this  is  made  still  more 
clear  by  the  conditions  in  the  instructions  as  to  the 
parties  who  were  to  be  allowed  to  adduce  proof. 
,  These,  in  the  cases  where  the  stock  and  teind  had 
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been  posBessed  jointly,  were  "  the  titular  or  heritor, 
or  either  or  both  of  them  ;"  and  in  the  cases  where  the 
stock  and  teind  had  been  possessed  sepcaately,  the 
titular  alone  was  to  have  the  privilege  of  proving 
their  value,  the  heritor  being  allowed  the  privilege 
of  proving  the  stock.  But  the  minister  in  all  cases 
was  entirely  ignored.  Nor  is  this  wonderful,  con- 
sidering that  in  1680  ministers  had  not  acquired  a 
legal  right  to  periodical  augmentations  of  their 
stipend ;  and  consequently,  had  then  little  or  no 
interest  in  the  rates  of  the  future  value  of  the  teinds. 
And  at  all  events,  not  only  the  titular,  but  also  all 
the  heritors  in  each  parish,  had  a  more  direct  interest 
than  the  minister  in  preventing  the  teind  of  any 
individual  heritor  from  being  undervalued ;  because 
so  long  as  there  should  be  any  free  teind  in  the 
parish,  the  minister  was  safe;  and  if  the  teinds  of  any 
heritor  should  be  undervalued,  the  burden  of  the 
share  of  the  stipend  which  might  be  allocated  upon 
each  of  the  other  heritors  would  be  unduly  increased. 
There  is,  accordingly,  no  authority  for  holding  that 
the  validity  of  the  report  of  Sub-Commissioners  is 
affected  by  the  ministers  not  having  been  called  as 
a  party  to  the  proceeding.  On  the  contrary,  this 
question  has  been  put  at  rest  by  the  case  of  Camp- 
helton  V.  Faton,  244.  That  case,  like  the  present 
one,  was  an  action  of  approbation  of  a  report  of  Com- 
missioners, dated  also  in  1680,  and  of  course  made 
under  the  general  instructions  of  1629.  The  de- 
fence that  the  minister  had  not  been  called  as  a 
party  to  the  proceeding  was  urged.  But  it  was  re- 
jected by  the  unanimous  judgment  of  this  Court ;  and 
that  judgment  was  affirmed  by  the  House  of  Lords. 
The  defender  says  contrary  judgments  have  subse- 
quently been  pronounced  by  the  Second  Division 
of  this  Court,  in  the  cases  of  Brown  v.  Stewart,  81st 
January  1861,  and  Kirkwood  v.  Qramt,  7th  Novem- 
ber 1866.  But  that  is  a  mistake.  Neither  of  these 
cases  related  to  the  validity  of  a  report  by  Sub- 
CommissionerB.  Both  of  them  related  to  decrees  of 
the  High  Commission.  In  Brown  v.  Stewart,  the 
authority  of  the  judgment  of  the  House  of  Lords,  as 
to  the  efficacy  of  such  sub-valuations,  was  emphati- 
cally admitted,  in  as  much  as  the  Lord  Justice- 
Clerk,  notwithstanding  his  having  avowed  his  hos- 
tility to  that  judgment,  expressly  stated : — **  I  do 
not  intend  to  dissent  from  tiie  rule  in  the  case  of 
Campbelton,  which  must  be  repeated,  I  presume,  haw- 
ing  been  affirmed  in  the  Houee  of  horde  in  exactly 
the  same  circumstances ; "  and  his  Lordship  ex- 
plained, that  "  the  distinction  appears  to  me  to  be 
elear  between  a  proceeding  before  the  Sub-Commis- 
sioners and  a  process  of  approbation  of  their  pro- 
ceedings, in  which  latter  process  the  minister  is 
called,  and  may  object  to  these  proceedings  on 
every  other  ground  excq)t  that  he  was  not  called 
before  the  Sub-Commissioners,  Lord  Medwyn  held 
not  only  that  the  judgment  of  the  House  of  Lords 
was  right,  but  also  that,  even  in  a  process  of  valua- 
tion .before  the  High  Commission,  it  was  not 
necessary  to  cite  a  stipendiary  minister.  And 
Lord  Moncreiff,  the  only  other  Judge  who  gave  an 
opinion  in  that  case,  stated  that,  *'  no  doubt  it  has 
been  held,  and  still  is  held,  that  it  is  not  a  sufficient 
objection  to  any  report  of  the  Sub-Commissioners,  to 
the  effect  of  throwing  out  a  process  of  approbation 
of  such  a  valuation, — if  liable  to  no  objection  on  its 
merits, — ^that  it  did  not  appear  that  the  minister  had 
been  called  in  the  process  before  the  Sub-CommiB- 
sioners. 

In  the  other  case,  of  Kirkwood  v.  Orant,  none  of 
the  Judges  indicated  any  opinion  to  the  effect  that 
the  judgment  of  the  Hduse  of  Lords  was  not  an 


authoritative  decision  as  to  valuations  by  Sub- 
Commissioners.  They  dealt  only  with  the  question 
which  was  before  them,  as  to  the  efficacy  of  a  judg- 
ment by  the  High  Commission. 

I  am  therefore  of  opinion,  that  both  the  objec- 
tions stated  to  the  report  in  question  ought  to  be 
repelled ;  and  that  decree  of  approbation  ought  to 
be  pronounced. 

LoBD  BsNBOLiiB — ^Tho  Opinion  I  have  formed  in 
this  .case  is  contrary  to  that  which  has  been  deli- 
vered by  my  brother  Lord  CurriehilL 

The  pursuers  of  this  action  found  upon  a  report  of 
the  Sub-Commissioners  of  Teinds  for  the  Presbytery 
of  Dunfermline  dated  in  1680,  setting  forth  that 
the  pursuers'  lands  "  Is  worth  of  yearly  rent  in 
stok,  bye  the  teynd,  40  bolls  victual,  thereof  10 
bolls  bear,  and  80  bolls  black  oats."  These  words 
constitute  the  whole  statement  contained  in  the  re- 
port concerning  these  lands.  No  valuation  what- 
ever is  given  of  the  teinds,  either  separately  or  to- 
gether with  the  stock,  but  only  a  valuation  of  the 
stock  apart  from  the  teinds.  imd  upon  this  baas 
the  summons  concludes  that  your  Lordships  should 
declare  the  value  of  the  teinds  to  be  (me-fouth 
part  the  said  value  of  the  stock. 

This  anomalous  mode,  of  deducing  the  value  of 
one  thing  from  a  valuation  of  ano&er  and  quite 
different  thing,  plainly  requires  some  very  strong 
authority  to  sanction  it ;  and  it  is  contended  by  the 
pursuers  that  such  authority  exists.  They  havo 
failed  to  satisfy  me  that,  in  the  circumstanoes  d 
the  present  case,  it  is  competont  for  your  Lord- 
ships to  grant  decree  in  terms  of  the  oondnsioos 
of  their  summons. 

It  appears  to  me  that  the  first  matter  to  be  oon- 
sidered  is  the  terms  of  celebrated  decrees-arbitral 
of  King  Charles  I.,  pronounced  in  1629,  and  the 
Acts  of  Parliament  in  1638  following  on  them,  by 
which  the  valuation  of  teinds  in  Scotland  was  in- 
troduced and  established. 

Now  it  is  very  remarkable  that  all  these  doca- 
ments — ^the  four  decreets-arbitral,  and  the  two  star 
tutes  of  1688,  chapters  17  and  19— are  absolutely 
identical  in  the  terms  by  which  they  declare  the 
mode  in  which  the  teinds  are  to  be  valued.  Theee 
are  as  follows  (Decreet- Arbitral  Acts,  vol.  ii,  p.  112): 
— "  Finds  and  declares  that  the  rate  and  quantity 
of  all  teinds  of  the  Kingdom  is  and  shaU  be  the 
fifth  part  of  the  constant  rent  which  each  land 
payeth  in  stock  and  teind,  where  the  same  are 
valued  joyntly.  And  where  the  teinds  are  valued 
apart  and  severally,  findeth  that  the  rate  and  quan- 
tity thereof  is  and  shall  be  such  as  the  same  shall 
be  valued  and  esteemed  to  by  the  said  Commis- 
sioners, or  Sub-Commissioners,  deducing  always  the 
fifth  part  thereof."  These  instructions  are  very 
distinct,  and  plainly  dictate  two  modes,  and  only 
two  modes,  of  valuing  teinds, — one  mode  whe» 
the  teinds  and  stock  are  valued  together,  in  which 
case  the  fifth  part  of  the  whole  is  to  be  taken  as 
the  value  of  the  teind ;  the  other,  where  the  teind 
is  to  be  valued  separately,  without  reference  to  the 
stock.  There  is  no  third  mode  allowed  or  hinted 
at,  such  as  is  proposed  by  the  pursuer  in  this  case, 
viz.,  that  the  teind  shall  be  estimated  at  one-fourth 
part  of  the  stock,  valued  separately,  and  exdusiTe 
of  the  teind. 

I  need  say  no  more  as  to  the  tenor  of  these  im- 
portant documents,  as  it  has  not  been  pretended 
by  the  pursuers  that  they  can  be  directly  founded 
upon  in  support  of  their  argument  But  it  has 
been  suggested  that  the  Boyul  Commission,  dated 
2d  February  1829,  under  which  these  Sub-Com- 
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iniBsioiierB  acted,  aathorised  this  third  and  very 
anomalous  mode  of  ysJaiDg  the  teinds.  And  I 
think  it  proper,  therefore,  to  notice  somewhat  pcur- 
ticularlj  the  terms  of  this  Commission,  which  is 
given  in  Sir  John  Connel's  work  as  derived  from 
an  old  M.S.  It  certainly  wonld  be  strange  to  find 
any  such  material  deviation  in  this  Commission 
from  the  more  important  and  decisive  document  by 
which  alone  it  could  have  any  sanction  or  autho- 
rity. And,  upon  a  very  careful  consideration  of 
this  Commission,  I  am  unable  to  see  in  it  the 
slightest  support  to  the  pursueis'  argument  in  this 
case.  This  document,  which  is  of  considerable 
length,  contains  only  two  passages  which  have  any 
bearing  upon  the  present  question, — a  passage  di- 
recting how  the  teinds  are  to  be  valued,  and  the 
other  regulating  the  details  of  the  proof.  Of  these 
it  is  obvious  that  the  first  is  the  more  important. 
It  is  as  follows— (Connel,  ii,  p.  96).  The  King's 
instructions  to  the  Sub-Commissioners  "  give,  grant 
full  power  and  commission,  express  bidding  and 
charge  to  try  and  inform  themselves,  by  all  the 
lawful  means  they  can,  according  to  the  artides 
following,  of  the  true  worth  of  the  lands,  stock  and 
teind,  where  the  teind  have  been  brooked  in  stock 
and  teind  in  times  bygone;  and  what  the  land 
payee  presently,  and  what  they  have  paid  in  times 
bygone,  and  what  they  may  pay,  of  constant  rent 
of  stock  and  teind  in' time  coming;  and  that  they 
report  to  our  General  Commission  the  true  worth 
aiul  value  thereof  in  constant  rent  to  their  judg- 
.  ment ;  with  power  likeways  to  the  said  S6b-Com- 
missioners,  or  any  five  of  them,  to  informe  them- 
selves, by  ail  the  lawful  wayes  and  means  they 
can,  according  to  the  articles  following,  of  the  just 
and  constant  worth  of  the  teinds,  both  great  and 
small,  where  the  teinds  have  been  drawn  severally 
from  the  stock  by  the  titular  or  his  tacksmen,  not 
being  heritor  of  the  land  for  the  space  of  seven 
years  within  these  fifteen  years  bygone  at  least ; 
and  if  the  heritors  be  likewayes  desirous  that  the 
rent  be  likewayes  tried  with  the  teinds,  according 
to  the  true  and  constant  worth  and  rent  of  the  land, 
wee,  with  advice  of  our  saids  Commissioners,  allows 
the  said  Commissioners  to  do  the  same." 

It  will  be  observed  that  the  two  different  ways 
of  valuing  the  teinds  specified  in  the  decreets- 
arbitral  and  statutes  are  here  distinctly  set  forth. 
But  in  reference  to  the  case  where  the  teinds,  hav- 
ing been  drawn  separately,  are  to  be  valued  by 
themselves,  there  is  a  permission  given  to  the  heri- 
tor to  bring  into  comparison  with  the  value  of  the 
drawn  teind,  as  separately  valued,  the  value  of  the 
remaining  produce— that  is,  the  stock  of  the  land. 
The  only  use  of  the  valtdng  the  stock  was  to  try  it 
with  the  teind— that  is,  to  test  it  or  compare  it  with 
the  teind ;  leaving  it  for  the  High  Commissioners 
to  determine  whether  the  teinds  were  to  be  esti- 
mated at  their  own  separate  value,  or  whether  the 
values  of  both  stock  and  teind  were  not  to  be  massed 
together,  and  a  fifth  of  the  whole  to  be  taken,  as  in 
the  other  statutory  mode  of  valuation. 

It  appears  from  the  records  of  the  High  Com- 
mission that  they  sometimes  acted  upon  this  allow- 
ance granted  to  the  heritor,  by  which  he  was  en- 
abled to  modify  the  exorbitance  of  the  proof  of  the 
value  of  the  drawn  teind  led  by  the  titular  (who 
was  entitled  to  the  sole  proof  of  this  matter)  by 
setting  alongside  of  it  the  rent  he  derived  from  the 
rest  of  the  produce. 

The  other  passage  of  the  commission  relative  to 
this  matter  directs  the  details  of  the  proof,  and  is 
in  perfect  harmony  with  the  former.    It  is  as  fol- 


lows (Connel,  ii,  98):— "Y^ere  the  stock  and 
teind  are  to  be  valued  together,  we,  with  advice 
foresaid,  find,  declare,  and  ordain  that  it  shall  be 
lawful  to  the  titular  or  heritor,  or  either,  or  to  both, 
to  use  their  probation,  and  that  the  witnesses  to  be 
adduced  by  them  shall  be  equal  in  number,  not  ex- 
ceeding ten  persons,  if  they  please  to  use  so  many ; 
and  where  the  teinds  have  been  severally  led  for 
the  space  of  seven  years,  in  manner  foresaid,  and 
is  to  be  allowed  by  these,  we,  with  advice  of  our 
saids  Commissioners,  ordainee  and  declares  that 
the  titular  shall  be  preferred,  and  have  the  preroga' 
tive  of  the  probation^  reserving  to  the  heritor  to 
prove  the  true  and  constant  worth  of  his  lands  by 
ten  witnesses,  if  he  pleases  to  use  so  many." 

In  this  passage  the  mode  of  proving  the  drawn 
teind  is  oistinctly  regulated.  The  titular  is  to 
have  the  prerogative  of  the  probation — that  is,  the 
sole  direct  proof  of  the  value  of  the  drawn  teind. 
Of  that  vaJue  the  heritor  is  to  have  no  counter 
proof.  But  the  severity  of  this  regulation  is  quali- 
fied by  reserving  to  him  to  set  alongside  that  value 
the  worth  of  his  lands  in  stock  apart  from  the 
drawn  teinds. 

Sir  John  Connel  explains  this  matter  as  follows 
(Connel,  i,  171) : — "  By  the  King's  instructions  to 
the  Sub-Commissioners,  where  the  teinds  have  been 
severallyled  for  the  space  of  seven  years  in  man- 
ner foresaid,  and  is  to  be  valued  by  the  selff,  we, 
with  advice  df  our  said  Commissioners,  ordains  and 
declares  that  the  titular  shall  be  preferred  to  have 
the  prerogative  of  the  probation ;  reserring  to  the 
heritor  power  to  prove  the  true  and  constant  worth 
of  his  landt  by  ten  witnesses,  if  he  please  to  use  so 
many ;"  and  "  the  proof  as  to  both  was  then  re- 
ported to  the  Commission,  whose  province  it  was 
to  determine  between  the  two  proo&,  if  they  were 
at  variance.  When  the  heritor  brought  a  proof,  it 
would  appear  that,  instead  of  proving  the  rent  of 
the  land,  he  was  in  use  to  prove  the  value  of  the 
stock,  or  the  rent  of  the  land  minus  the  teind. 
Thus,  in  the  minutes  of  the  first  Commission  there 
is  the  following  entry :— *  19th  March  1080— Ques- 
tion being  made,  where  the  titular  has  proven  the 
teind,  the  heritor  the  stock.  If  the  Sub-Commis- 
sioners may  Judge  upon,  or  if  both  stock  and  teind 
should  be  reported  to  the  Lords  to  judge  ?  Answer 
being  made.  To  report  to  the  Lords  according  to  the 
titular's  probation,  conforme  to  the  Commissioners.' 
A  valuation  of  this  description  of  certain  lands  in 
the  parish  of  Crail  was  in  the  following  year  re- 
ported to  the  High  Commission,  according  to  whidk 
800  merks  were  returned  as  the  rent  of  the  lands, 
and  8  bolls  bear  and  10  bolls  meal  as  the  teind ; 
and  the  High  Commission,  on  9th  February  1681, 
pronounced  a  judgment  ordaining  '  the  foresaid 
rent  of  800  merks  and  the  teind  above  written  to 
be  joined  together,  and  out  of  the  whole  the  fifth 
to  stand  for  the  teind.' 

**  In  a  subsequent  case  of  this  kind,  the  Commis- 
sion pronounced  a  judgment  leading  to  the  same 
result,  although  apparently  proceeding  from  a  dif- 
ferent principle.  A  contract  was  produced,  dated 
6th  October  1648,  between  the  titular  of  the  parish 
of  Balfron  and  one  of  the  heritors,  whereby  the 
lands  were  valued  in  stock  at  800  merks,  and  in 
teind  at  200  merks.  On  June  17, 1696,  the  heritor 
brought  a  process  for  having  this  contract  approved 
of,  and  craved  that  the  ^ued  teind  should  be 
struck  at  200  merks — ^which  was  done ;  and  decree 
of  approbation  was  pronounced  accordingly.  The 
result  was  here  the  same  as  if  the  Court  had 
adopted  the  rule  acknowledged  in  the  former  deci- 
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Bion,--of  adding  the  two  Yaloations  toeether  and 
taking  a  fifth  of  the  whole  as  the  teind ;  but  the 
Cotui,  in  this  case,  seems  to  have  strack  the  teinds 
at  200  merks  on  the  ground,  apparently,  that  they 
had  been  separately  yalued  at  this  sum. 

*'A  question  similar  to  these  occurred  lately. 
The  lands  of  Culcrieff  were,  by  an  old  report  of  the 
Sub-Gommissionera  of  the  Presbytery  of  Muthil 
(now  Auchterarder),  valued,  *  in  stock  24  bolls,  and 
of  teind  14  bolls  ;*  and  the  report  was  approved  of 
in  general  terms  by  the  High  Court  of  Commission 
in  1771  and  1778. 

**  The  lands  of  Callender,  by  a  report  of  the  same 
Sub-Commissioners,  were  valued  *  communibus 
annis  4  chalders  stock,  and  26  bolls  teind;'  and 
the  report  was  in  1797  approved  of  in  general  terms 
by  the  High  Commission.  In  a  process  of  locality 
respecting  the  stipend  of  the  minister,  a  question 
occurred  as  to  the  import  of  these  valuations.  The 
proprietor  of  the  lands  contended  that  the  teind  in 
these  valuations  was  struck  at  a  rate  much  higher 
than  the  proportion  which  it  must  have  borne  to 
the  stock ;  that  the  valuations  ought  not  to  be  con- 
sidered as  made  separately  for  stock  and  teind,  but 
as  reported  jointly ;  and  that  the  two  should  be 
added  together,  and  one-fifth  of  the  whole  taken 
as  the  teind.  In  support  of  this  argument,  refer- 
ence was  made  to  the  judgment  of  the  High  Com- 
mission in  1681,  above  mentioned.  It  was  an- 
swered by  the  other  heritors  that  the  lands  and 
teinds  were  clearly  valued  separately,  and  that,  al- 
though the  teind  bore  a  high  proportion  to  the 
stock,  it  did  not  follow  that  the  valuations  were  er- 
roneous, as  there  may  have  been  reasons  for  the 
proceedings  which  do  not  now  appear,  and  that  the 
presumption  of  law  was,  that  all  things  were  rile  et 
9olemniUr  acta.  As  to  the  decision  of  the  High 
Commission,  it  was  said  that  this  proceeded  on 
consent  of  parties.  There  was  a  difi'orence  of  opi- 
nion on  the  Bench  as  to  this  question,  but  the 
Court  found  '  that  the  sums  of  money  aiid  quanti- 
ties of  victual  mentioned  for  the  rent  and  for  the 
teind,  contained  in  the  decree  of  approbation  in 
question,  must  be  joined  together  to  form  a  rent  of 
stock  and  teind,  and  out  of  the  whole  the  ^th  part 
to  stand  for  the  teind,  parsonage  and  vicarage,  of 
the  lands." — (9th  December  1812,  Murray  against 
common  agent  in  the  locality  of  Crieff.)  In  the  ar- 
gument maintained  for  the  landholder  in  this  case, 
it  was  assumed  that  there  had  been  no  separate 
valuation  of  the  teinds,  but  that  the  stock  and 
ieind  had  been  each  struck  at  a  certain  proportion 
of  the  joint  valuation.  In  the  argument  main- 
tained for  the  other  heritors,  it  was  contended  that 
the  teinds  had  been  valued  separately,  and  that  the 
grain  specified  for  the  teind  was  reported  as  the 
proper  valuation  of  the  teind. 

"The  minutes  of  the  Commission  above  quoted 
explain  the  real  import  of  the  proceeding,  viz.,  that 
the  report  as  to  the  stock  alluded  to  the  proof  led 
by  the  heritor,  and  the  report  as  to  the  teind  to 
that  led  by  the  titular.  In  such  a  case,  the  prin- 
cipal Commissions,  in  receiving  the  report  of  the 
Sub-Commissioners,  had  evidently  the  power  of 
taking  a  medium  between  the  opposite  proofs ;  and 
the  manner  in  which  they  exercised  this  power  in 
1631  has  boon  taken  notice  of.  The  power  of  the 
High  Commission  in  this  and  similar  cases  is  also 
explained  by  the  following  judgment : — *  19«A  Jamt' 
ary  1631. — The  Lords  Commissioners  finds  that 
they  have  power,  in  somo  cases,  to  moderate  the 
quantity  of  the  teind  proven  by  the  titular,  as 
having   the   prerogative,  as   was   found   betwixt 


the   Laird  of   CoMumapath   and   the  JBmi  of 
ffome:  " 

I  must  confess  I  find  it  impossible  to  undentsnd 
the  permissive  clause  in  favour  of  the  heritor  oon- 
tained  in  the  Comnussion  of  1629  in  the  light  oop- 
tended  for  by  the  pursuers,  viz.,  as  a  permissiozL  to 
them  to  lead  proof  of  the  value  of  the  Block  «Uy, 
when  the  titular  had  led  no  proof  of  the  Tslne  of 
the  drawn  teind,  and  for  the  sole  purpose  of  com- 
ing in  place  of  such  proof.  If  language  b&B  any 
meaning,  a  permission  to  try  the  value  of  the  Isnd 
with  the  teind  can  never  mean  a  permisnon  to 
prove  the  stock  vnthoiO,  or  instead  of  proof  of,  the 
teind.  I  arrive  then  at  the  conclusion,  that,  by  the 
terms  of  the  Commission  of  2d  February  1629,  the 
Sub-Commissioners  had  no  power  to  allow  a  proof 
of  the  stock  as  the  sole  basis  of  valuing  the  teind; 
but  the  proof  of  the  stock  there  allowed  was  avail- 
able only  where  a  separate  valuation  of  the  teinds 
had  been  led — allowed  to  the  heritor  as  a  means  of 
moderating  or  contracting  that  valuation.  Farther, 
I  have  to  remark  that  where  the  diet  of  proof  was 
granted,  not  to  the  parties  interested,  but,  as  in  the 
case  of  the  present  valuation,  was  entmsted  to  and 
carried  through  by  the  procurator-fiscal  of  Conr^ 
it  was  utterly  incompetent  for  the  Sub-Commis- 
sioners to  allow  that  officer  to  lead  any  evidence  of 
the  stock  alone  under  the  clause  of  permission  in 
favour  of  the  heritor  contained  in  the  Commission. 
That  permission  could  not  extend  to  him,  who  was 
acting  as  a  neutral  party,  and  bound  to  obey  the 
main  instructions  given  in  the  Commission. 

If  I  am  right  in  this  conclusion,  there  seems  to 
be  an  end  of  this  case.  For  this  Boyal  Commis- 
sion, of  date  2d  February  1629,  was  prior  to  the 
decreets-arbitral  and  the  relative  statutes.  Its  effi- 
cacy was  dependent  upon  the  sanction  and  confir- 
mation given  to  its  proceedings  by  these  later  docn- 
ments ;  and  that  sanction  was  expressly  conditional 
on  the  reports  of  the  Sub-Commission  being  con- 
formable to  the  tenor  of  their  commissions.  The 
words  of  the  decree-arbitral  are  these : — "  We  rati- 
fy and  approve  the  course  and  order  taken  by  oar 
special  command,  and  direction  for  valuation  of 
the  whole  teinds  of  the  Kingdom,  so  far  as  shall 
be  justly  and  lawfully  done,  according  to  the  tenor 
of  our  commissions."  •  And  still  more  emphatic  are 
the  terms  in  which,  by  the  Statute  1688,  o.  19,  the 
duty  of  the  High  Commission  was  prescribed,  rix.: 
— **  To  receive  the  reports  from  the  Sub-Commis- 
sioners  appointed  within  ilke  presbyterie,  of  the 
valuation  of  whatsoever  teinds  led  and  declared  be- 
fore them  according  to  the  tenor  of  the  Bub-Com- 
missioners direct  to  that  effect;  and  to  allow  or  di^ 
allow  the  same  according  as  the  same  shall  be 
found  agreeable  or  disagreeable  from  the  tenor  of 
their  Sub-Commission."  I  consider  it  abundantly 
dear  that  the  report  relative  to  the  pursuer's  lands 
was  not  conformable  to  the  tenor  of  the  Sub-Com- 
mission under  which  it  was  framed,  and  that  the 
High  Commission,  about  the  period  of  its  date, 
must  have  disallowed  it.  The  lapse  of  more  than 
two  centuries  will  not  enable  this  Court  to  do  other- 
wise than  their  predecessors  could  have  done. 

I  have  hitherto  considered  this  case  in  what  I 
consider  to  be  its  proper  light,  viz.,  as  involring  the 
question,  whether  the  report  of  this  Sub-Commis- 
sion is  to  be  approved  of  by  this  Court  as  coming 
in  place  of  the  High  Commission ;  and  as  tuning 
upon  the  question,  whether  thai  report  is  agreeable 
to,  or  disagreeable  to,  the  tenor  of  the  Sub-Com- 
mission of  1829  ?*  I  consider  that  to  be  the  ques- 
tion raised  by  the  statute  of  1688 ;  which  ought  to 
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regulate  your  LordBhipe'  decision  in  the  present 
case.  And  I  have  now  to  add  that  this  is  tiie  first 
case  in  which  the  High  Oonrt,  or  this  Gonrt  as  the 
High  Commission,  hare  been  called  upon,  deli- 
berately and  eeaua  oogniia^  to  approve  of  such  a  re- 
port of  a  Snb-Oommission  as  that  npon  which  the 
pnrsuers  found,  and  from  thence  to  deduce  the 
value  of  the  teinds. 

I  am  anxious  to  state  this  as  the  true  view  of  the 
present  question,  as  distinguished  from  that  other 
question.  Whether  the  High  Commission,  acting 
aa  the  primary  court  of  valuation,  might  not,  and 
have  not,  in  a  certain  dass  of  cases,  been  con- 
strained and  entitled  to  deviate  from  the  two  modes 
of  valuation  prescribed  by  the  statute,  and,  from 
the  necessity  of  the  case,  to  introduce  this  third 
and  anomalous  mode  of  valuation  contended  for  by 
the  pursuers  ?  But  even  if  the  questions  were  held 
to  involve  the  powers  of  the  High  Court  in  that 
peculiar  class  of  cases,  and  to  identify  the  powers 
of  the  Court,  as  an  original  Court,  with  its  powers 
as  a  Superior  Court,  approving  or  disapproving  the 
reports  of  a  Sub-Commission,  I  am  clearly  of  opi- 
nion that  the  circumstances  of  the  present  case  do 
not  bring  it  within  that  peculiar  dass  that  would 
justify  the  Court  in  acting  upon  a  report  of  the 
value  of  the  stock  alone,  without  any  notice  of,  or 
attempt  to  prove,  the  value  of  the  stock.* 

But,  in  the  first  place,  I  wish  to  make  some  ob- 
servations upon  the  system  of  our  valuations,  with 
a  view  of  pointing  out  what,  in  the  average  of  cases, 
must  be  the  prejudicial  effect,  as  against  the  titu- 
lar, of  adopting  the  fourth  part  of  the  stock,  instead 
of  the  fifth  part  of  the  rent  of  stock  and  teind,  as 
the  value  of  the  teind. 

By  the  Decreets-Arbitral  of  Charles  I.  and  the 
relative  Statutes,  as  I  have  already  observed,  two 
modes  of  valuation  of  tithes  are  authorised :  Firat, 
Where  the  stock  and  teind  are  let  jointly  to  the 
tenant  for  a  eumulo  rent,  one-fifth  of  that  rent  is  to 
be  taken  as  the  value  of  the  tithe ;  Secondly ,  Where 
the  teinds  were  drawn  by  the  titular,  they  are  to  be 
valued  separately,  and  they  are  to  be  estimated  at 
only  four-fifOis  of  their  actual  amount. 

Now,  one  very  important  question  is  this — ^What 
was  the  reason  for  making  this  deduction  of  one- 
fifth  (under  the  name  of  King's  Ease^  from  the 
true  amount  in  the  case  where  the  tithes  were 
valued  separately  ?  Two  answers  have  been  sug- 
gested. Lord  Stair  (ii,  8. 14)  seems  to  think  that 
the  King's  Ease  was  given  on  account  of  the  exor- 
bitant rents  contained  in  the  titular's  tacks  or  ren- 
tals ;  its  object  being  to  correct  that  exorbitancy,  by 
a  deduction  which  would  bring  out  the  true  value 
of  the  tithe  as  one-tenth  of  the  gross  com  produce. 
But  this  suggestion  is  founded  upon  the  mistaken 
opinion  of  his  Lordship  (which  has  been  satisfac- 
torily exposed  in  later  times),  that  the  King's  Ease 
was  given  in  cases  when  the  titular  had  let  the 
tithes.  The  true  view  is,  that  the  King's  Ease  was 
applicable  only  in  cases  where  the  titular  drew  the 
tithes.  Now  in  such  cases,  where  the  titular  took 
and  could  take  no  more  than  the  teind  sheaves, 
there  was  no  possibility  of  that  exorbitancy  which 
Lord  Stair  supposes  to  have  been  the  reason  of  the 
King's  Ease. 

The  true  answer  to  the  question  1  have  proposed, 
is  to  be  found  in  certain  expressions  in  the  decreets- 
arbitral,  especially  in  the  third  uid  fourth.  It  is 
to  be  observed,  that  in  all  the  decreets  the  same 
rules  of  valuation  are  given ;  but  the  special  reason 
of  tho  King's  Ease  is  given  only  in  the  two  last. 
In  these,  after  stating  the  rule  of  the  one-fifth  of 


constant  rent  in  stock  and  teind,  where  the  same 
are  valued  jointly,  the  other  rule  of  separate  valua- 
tion of  the  tithe  is  given,  *  deducing  always  the 
fifth  part  thereof,  to  make  the  same  equal  to  the 
constant  rent,  eommunibua  annis.*  It  appears  to  me 
very  plain  that  these  expressions  indicate  the  King^s 
intention,  that  the  two  modes  of  valuation  shoiSd 
bring  out,  as  nearly  as  possible,  the  same  result. 
The  heritor  in  both  cases  was  to  obtain  a  bonus  in 
the  valuation  of  his  burden,  amounting  to  one-fifth. 
That  was  the  intention,  plainly  declared,  in  refer- 
ence to  the  one  mode  of  valuation.  And  that  a 
similar  bomu  was  implied  and  intended  in  the 
other,  where  so  small  a  proportion  as  one-fifth  of 
the  constant  rent  is  taken,  seems  to  be  certain,  from 
the  emuLUty  which  the  Khig's  Ease  was  declared  to 
establish  between  the  two  modes  of  valuation. 

My  opinion  upon  this  point  is  fortified  by  the  high 
authority  of  Lord  Elchies,  who,  in  his  Notes  to  the 
report  of  the  case  of  Douglas  v.  Officers  of  State,  ob- 
serves, 'The  decreets  bear  expressly  that  the  King's 
Ease,  when  the  teind  was  drawn,  was  given  in 
order  to  bring  it  as  near  as  possible  to  a  £th  part 
of  the  rent  that  might  be  paid  for  stock  and  teind.' 
(Elchies,  ii,  p.  409.) 

Mr  Erskine's  opinion  on  this  subject  to  the  same 
effect  is  clearly  indicated  by  his  reference  to  the 
leading  case  of  ffope  v.  Balcomie,  10th  December 
1701.  Mr  Erskine  (ii,  10,  83)  observes,  "  The  rule 
fixing  the  rate  of  tithes,  which  are  vidued  jointly 
with  the  stock,  to  a  fifth  part  of  the  constant  rent, 
is  limited  to  questions  brought  before  the  Com- 
mission Court,  between  the  proprietor  and  titular. 
Where  the  titular  is  not  a  party,  the  Court  of  Ses- 
sion, who  are  not  fettered  by  any  rules  prescribed 
by  the  aforesaid  decreets-arbitral,  have  justly  raised 
the  price  of  the  tithe  to  what  they  judge  to  be  the 
true  value  of  it,  viz.,  to  one-fourth  part  of  the  rent 
payable  for  stock  and  tithe— (Dalz.  29;  Hope  v.  Heira 
of  BaUomie,  December  10,  1701,  Diet.,  15,786)." 
Mr  Erskine's  statement  of  this  case,  although  sub- 
stantially correct,  requires  this  explanation :— the 
rent  of  the  stock  only  was  proved.  The  Court  as- 
sumed the  drawn  teind  to  be  worth  one-third  of 
that  rent,  which  being  added  to  it,  a  fourth  of  the 
whole— that  is  of  the  stock  pku  one-third — ^was 
held  to  be  the  teind.  An  earlier  case  to  the  same 
effect  is  thus  reported  in  the  Folio  Dictionary,  ii, 
p.  440 ;  "  Though  the  fifth  part  of  the  rent  is  the 
legal  estimation  in  questions  betwixt  titular  and 
heritor,  yet  in  other  cases,  where  the  true  value  of 
the  teind  is  to  be  considered,  the  fourth  part  of  the 
rent,  payable  jointly  for  stock  and  teind,  is  the  rule. 
—(Stair,  9th  February  1667,  MoncrieffY,  Tenants  of 
Newton,)" 

If  the  reason  of  the  King's  Ease,  which  these 
authorities  seem  to  establish,  be  the  true  one,  then 
it  follows  that  four-fifths  of  the  true  teind,  i.e,, 
eight  per  cent,  of  the  produce,  must  correspond 
with  one-fifth  of  the  constant  rent  paid  for  stock 
and  teind.  And  multiplying  by  6,  the  total  con- 
stant rent  for  stock  and  teind  must  be  estimated  at 
40  per  cent,  of  the  value  of  the  produce. 

Besides  the  two  modes  of  valuation  prescribed  in 
the  statutes,  a  third  mode,  in  some  measure  com- 
bining the  two,  was  provided  for  in  the  Commis- 
sions, as  has  been  already  explained.  Where  the 
teind  was  drawn  and  separately  estimated,  the 
heritor  was  allowed,  if  he  desired  it,  to  prove  the 
rent  of  the  stock  as  set  without  the  teind.  In  such 
cases  the  two  values  were  added,  and  the  fifth  of 
their  sum  taken,  without  deducting  the  King's 
Ease.    This  third  mode  of  valuation  necessarily 
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brought  oat  the  same  result  as  either  of  the  other 
two,  which  is  manifest  by  considering  the  tenant's 
interest  in  the  matter.  The  consideration  he  had 
to  give  for  the  possession  of  the  farm  mnst  be 
exactly  the  same  in  amount,  whether  the  tithe  was 
drawn  by  the  titular  or  let  to  him  with  the  stock. 
In  the  former  case  he  had  to  submit  to  the  abstrac- 
tion by  the  titular  of  10  per  cent,  of  the  produce. 
The  difference  between  that  per  centage  and  the 
joint  rent  for  stock  and  teind  would  constitute  the 
rent  he  would  have  had  to  pay  to  the  heritor  for 
stock  alone.  Assuming  40  per  cent,  of  the  produce 
to  measure  the  joint  rent,  the  rent  effeiring  to  the 
stock  alone  would  amount  to  80  (40  minus  10)  per 
cent.  And  thus,  in  any  one  of  the  three  modes  of 
valuation,  8  per  cent,  of  the  gross  produce  was  in- 
tended to  measure  the  yalue  of  teind ;  in  every  case 
the  heritor  obtaining  a  bonus  of  one-fifth  or  20  per 
cent,  of  tiie  actual  value  of  the  tithe. 

The  approximate  value  of  the  rent  of  the  stock 
bye  the  teind,  that  is  to  say,  what  the  tenant  pays  to 
the  iMidlord,  besides  allowing  the  titular  to  draw 
the  tithe,  cannot  then  be  stated  as  moie  than  80 
per  cent,  of  the  value  of  the  whole  produce.  And 
even  this  is  perhaps  a  high  estimate;  for  Lord 
£l(^e8  is  probably  correct  in  stating  (ii,  p.  471) 
that  there  are  very  few  lands  in  Scotland  "  able  to 
pay  teind  and  third." 

But  assuming  that  40  per  cent,  of  the  produce 
was  an  average  rent  for  stock  and  teind,  and  80 
per  cent  an  average  rent  for  stock  bye  the  teind, 
it  follows  that  the  loose  expression  which  occurs  in 
some  of  our  authors,  that  6  per  cent,  of  the  former 
was  the  same  as  4  per  cent,  of  the  latter,  is  ab- 
solutely incorrect.  The  expression  would  be  cor- 
rect if  the  two  figures  were  changed  respectively 
to  50  per  cent,  and  40  per  cent.  And  probably  its 
currency  has  arisen  from  the  fallacy  to  which  the 
opinion  of  Lord  Stair  gave  rise,  viz.,  that  the  de- 
duction of  the  King's  Ease  was  not  intended  to  de- 
preciate the  value  of  the  tithe  below  its  true  amount, 
and  that,  even  under  that  deduction,  it  would 
amount  to  10  per  cent,  of  the  total  produce.  This 
fallacy  led,  by  necessary  implication,  to  a  corro- 
sponding  one  in  reference  to  the  other  mode  of 
valuation,  viz.,  that  one-fifth  of  the  rent  for  stock 
and  teind  was  equal  to  the  real  teind ;  that  is  to 
say,  to  10  per  cent,  of  the  whole  produce — ^in  other 
words,  that  the  rent  of  lands  in  Scotland  was  equal 
to  60  per  cent,  of  the  value  of  the  produce.  From 
these  considerations,  it  apjpears  plain  that  to  value 
the  tithe  at  one-fourth  of  the  rent  paid  for  the 
stock  bye  the  teind  was  absolutely  unfair  to  the  titu- 
lar, involving  a  discount  of  25  instead  of  20  per 
cent,  of  the  true  value  of  the  tithe,  besides  being 
unauthorised  by  the  decreets-arbitral,  the  commis- 
sions, or  the  statutes. 

I  may  mention  that,  after  I  had  written  out  what 
I  have  just  read,  I  happened  to  light  upon  an 
authority,  of  which  I  was  not  aware,  which  strongly 
confirms  the  views  and  calculations  I  have  ventured 
to  submit  as  to  the  probable  proportion  (40  per 
cent.)  which  the  rent  of  land  might  be  held  to  bear 
to  the  whole  produce,  and  consequently  to  the  real 
value  of  the  teind.  A  note  subjoined  by  Sir  William 
Pulteney  to  his  edition  of  Lord  Stair's  work  (B.  ii., 
t.  8,  §  24)  is  as  follows : — "  The  valuation  of  teinds 
separately  known  from  the  stock  was,  by  the  King's 
decree-arbitral,  reduced  to  the  same  rate  with  that 
which  he  fiixed  for  other  teinds.  The  fifth  of  the 
rent  was  in  general  equal  to  one-eighth  of  the  pro- 
duce. Lands  were  at  that  time  usually  let  for  pay- 
ment of  third  and  teind,  which  rent  was  equal  to 


four-tenths  of  the  produce,  and  the  fifth  part  of  that 
rent  was  equal  to  one-eighth  of  the  produce.  Where 
the  teind  was  drawn  separately  from  the  stock,  the 
decreet-arbitral  allowed  deduction  of  one-fifth,  by 
which  deduction  the  teind  in  this  case  also  was 
reduced  to  one-eighth  of  the  produce." 

If  these  views  are  correct,  it  is  manifest  that,  by 
estimating  the  teinds  at  one-fourth  of  the  stock, 
the  discount  of  the  real  value  of  the  teind  allowed 
against  the  titular  amounted  to  25  ]>er  cent.,  in- 
stead of  20  per  cent,  allowed  by  either  of  the  sta- 
tutory modes.  Yet  it  is  true  (and  on  this  admis- 
sion the  whole  strength  of  the  pursuers*  argument 
rests)  that,  in  certcun  exceptional  cases,  the  High 
Commission  have  been  driven  by  necessity  to  ad(^ 
this  mode  of  valuation.  It  is  important,  however, 
to  observe  what  circumstances  have  been  held  ne- 
cessary to  justify  so  plain  a  deviation  from  the  sta- 
tutory rules  by  which  their  proceedings  fell  to  be 
regulated. 

The  earliest  instances  of  that  deviation  are  men- 
tioned and  recounted  by  Sir  George  Mackenzie  in 
the  passage  from  his  Observations  on  the  Statutes, 
quoted  in  the  pleadings.  They  were  caused  by  the 
necessity  of  forcing  on  the  statutory  proceedings, 
in  cases  whore  the  titular,  having  drawn  the  teinds, 
obstinately  delayed  to  proceed  with  the  proof,  of 
which  in  ^ch  cases  he  had  the  prerogative.  The 
Court  devised  a  penal  form  of  proceeding,  in  the 
shape  of  a  certification,  which,  if  incurred  by  him, 
was  at  once  to  exclude  him  from  all  proof,  and  to 
subject  him  to  a  mode  of  valuation  unauthorised  by 
law.  It  is  unnecessary  to  speculate  upon  the  legal- 
ity of  this  assumed  power  on  the  part  of  the  High 
Commission.  It  is  sufficient,  in  reference  to  the 
present  case,  to  say,  that  it  could  be  justified  only 
by  the  peculiar  circumstances  of  each  particular 
case,  and  by  the  misconduct  of  the  party  who  was 
thus  visited  by  a  penalty  devised  by  the  High  Com- 
mission, to  prevent  their  functions  from  being  ob- 
structed. 

The  words  of  Sir  George  Mackenzie  are  as  fol- 
lows:— "Where  the  titular  has  the  sole  proba- 
tion, the  heritor  cannot  eo  casu  lead  any  probation 
of  the  stock  except  it  be  for  cerHfication,  id  est  exupt  . 
where  the  heritor  eummons  the  titular  who  wat  m  poe- 
eeetion  of  drawing  of  the  teind  to  prove  the  worth 
thereof  with  certifieation  to  him,  if  he  appeared  not^ 
the  heritor  will  prove  the  worth  of  the  etoek,  quo  casu 
the  fourth  part  ie  dedqred  to  be  teind^Fehntary  19, 
1684  and  Februqry  24,  1648." 

Sir  John  Connel  explains  this  penal  procedure 
by  way  of  certification,  and  refers  to  the  following 
cases: — "The  Lords  find  that  where  the  heritor 
summondeth  the  titular  who  was  in  possession  of 
drawing  the  teind  to  prove  the  worth  thereof,  and 
not  compearing,  the  heritor  has  place  to  prove  the 
stock,  and  the  fourth  part  thereof  declared  teind, 
and  the  titular  secludea  thereafter  from  any  sort  of 
probation." — {Laird  of  Megineh  against  Fitkindie^ 
MS.A.,  Appendix, No. 41.  Connel,  ii,  p.  94.)  "The 
Lords  find,  where  dyets  are  assigned  to  the  titular 
for  proving  of  the  drawn  teind,  and  to  the  heritor 
for  proving  of  the  stock,  with  certificatione,  in  case 
the  titular  should  faylie  in  probation ;  and  if  either 
dyets  assigned  hine  inde,  the  titular  failing  in  his 
probation,  then  the  probation  of  the  stock  to  be 
admitted,  and  the  fourth  part  thereof  declared  teind, 
and  the  titular  secluded  thereafter  from  all  manner 
of  probation." — (The  Laird  of  Laminatoun  v.  Stewart 
of  Coldinghame.    MS.A.,  Appendix,  m.  41.) 

Much  may  be  said  to  justify  this  penal  procedure, 
in  the  practice  of  the  nigh  Commission,  inoonsist- 
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ent  as  it  is  with  the  atatates  and  decrees-arbitral, 
which  could  be  suggested  in  the  practice  of  the 
Bnl^-GommiBBion.  It  was  in  a  measure  forced  upon 
tiie  High  Commission,  who  had  no  public  officer 
like  the  procurator-fiscal  of  the  Sub-Commissioners, 
to  come  in  place  of  the  parties  interested  in  the 
teinds,  who  might  proye  negligent  or  recusant  in 
appearing  before  them,  or  in  leading  their  respec- 
tAre  proofs. 

B^ore  the  High  Commission,  if  the  titular,  who 
in  the  valuation  of  drawn  teind  had  the  sole  direct 
proof,  was  refractory  and  would  not  go  on,  the 
Court  had  no  other  remedy  but  to  allow  the  heritor 
to  exclude  him  by  a  certification,  and  then  to  lay 
before  the  Court  the  only  other  evidence  which 
<soidd  be  given  on  the  subject,  by  proving  the  rent 
of  the  stock.  The  Court  were  obb'ged  to  resort  to 
this  irregular  mode  of  valuation,  unfavourable  as 
it  must  &  to  the  titular,  in  pcenam  of  his  default, 
and  in  order  to  prevent  a  complete  obstruction  of 
their  functions. 

But  the  Sub-Commission  lay  bound  under  no 
such  embairassment.  They  were  perfectly  inde- 
pendent of  the  parties  interested ;  and  through  their 
procurator-fiscal  were  empowered  to  ezpiscate  all 
the  matters  necessary  to  comply  with  the  injunc- 
tions of  the  statute  as  to  valuations.  When  that 
officer's  powers  were  called  into  action  (as  they 
were  in  the  present  instance)  by  the  absence  of  the 
parties  interested,  he  was  entitied  to  take  the  place 
both  of  the  titular  and  of  the  heritors.  He  was 
held  entitled  to  represent  both,  and  to  carry  on  the 
valuation  independenUy  of  both.  The  idea,  that  in 
such  a  case  the  procurator-fiscal,  as  representing 
the  heritor,  could  take  certification  against  himself 
for  default  as  representing  the  titular,  and,  by  so 
doing,  entitie  himself  to  deviate  from  the  statutory 
rules  of  valuation,  is  simply  absurd. 

Another  and  a  later  cause  for  adopting  this  ano- 
malous mode  of  valuation,  was  the  m^osnbility 
which  occasionally  occurred  of  ascertaining  the 
value  of  the  teind  in  either  of  the  modes  prescribed 
by  the  statute.  This  occurred  where,  although  the 
teind  had  been  drawn,  no  proof  could  be  led  of  its 
amount.  In  such  cases  the  Court  were  forced  to 
resort  to  the  rent  of  the  stock  alone.  The  leading 
case  in  which  this  anomalous  course  was  followed 
is  the  case  of  Oardon  v.  Dunbar,  17th  November 
1744.  The  report  of  this  case,  given  by  Lord 
Elchies,  shows  the  difficulty  the  Court  felt  in 
adopting  the  anomalous  rule,  even  when  it  seemed 
impoedble  from  circumstances,  to  follow  either  of 
the  statutory  modes.  And  the  subsequent  cases  as- 
certain the  determination  of  the  Court  never  to 
adopt  it  unless  in  cases  of  proved  necessity.  The 
case  of  SommervilU  v.  Earl  of  Lauderdale,  4th  Au- 
gust 1778  (M.D.,  15,764),  shows  the  hesitation  of  the 
Court  in  aaopting  this  anomalous  rule,  even  when 
the  only  alternative  was  to  lead  a  proof  of  what 
stock  and  teind  were  worth.  For  in  that  case,  whilst 
the  titular  had  led  an  insufficient  proof  of  his  drawn 
teind,  the  heritors*  proof  was  equally  rejected,  be- 
cause it  was  "  confined  to  the  stock,  distinct  from 
the  teind,  whereas  it  should  have  extended  to  both." 

In  reference  to  the  reports  of  the  Sub-Commis- 
sioners,  it  cannot  be  affirmed  that  there  is  any  case 
in  which,  where  the  point  has  been  raised,  the  High 
Commission  have  ever  approved  a  report  setting 
forth  merely  the  rent  of  the  stock  bye  the  teind. 

The  pensd  certification  against  the  titular  which 
was  inteoduced  by  the  High  Commission  into  its 
own  practice,  of  which  the  earliest  instance  occurs 
in  1684,  can  never  be  held  applicable  to  a  report  of 


the  Sub-Commissioners  in  1680.  It  may  well  be 
doubted  whether,  under  any  circumstances,  the 
Sub-Commissioners  could  be  justified  in  acting  upon 
such  a  penal  certification.  But  what  is  still  more 
conclusive  is,  that  there  is  nothing  in  their  report 
to  indicate  that  the  titular  had  been  at  all  in  default. 
The  report,  in  so  far  as  it  relates  to  the  two  parishes 
of  Urwall  and  Kinross,  embraces  the  proceedings  of 
but  a  single  day.  No  diet  of  proof  is  said  to  have 
been  given,  or,  as  it  is  expressed,  no  term  was  as- 
signed to  any  one,*  except  to  the  procurator-fiscal. 
He  adduced  the  whole  of  the  witnesses  that  were 
examined.  And  therefore  the  idea  of  a  certifica- 
tion against  the  heritor  is  out  of  the  question. 

As  to  this  second  reason  for  admitting  the  ano- 
malous mode  of  valuation — ^viz.,  the  impossibility 
of  following  out  either  of  the  two  statutory  modes — 
it  may  be  plausibly  argued  that,  had  a  case  of  such 
impossibility  occurred  and  been  duly  set  forth  in 
the  report  of  the  Sub-Commissioners,  the  High 
Court,  had  they  thought  the  proof  sufficient,  might 
have  acted  upon  such  a  case  of  necessity,  in  approv- 
ing of  the  Sub-Commissioners*  report,  upon  the 
same  principle  which  induced  them  to  admit  this 
anomaly  into  their  own  practice.  But  here,  again, 
the  conclusive  fact  is,  that  no  such  case  of  impossi- 
bility is  hinted  at  in  the  report  under  considera- 
tion. 

I  am  therefore  of  opinion  that  the  defenders' 
fifth  plea  in  law  ought  to  be  sustained,  and  the  de- 
fenders assoilzied  from  the  conclusions  of  the  sum- 
mons. 

I  agree  with  my  brother  Lord  Curriehill  In 
thinking,  that  the  circumstance  that  the  minister 
was  not  made  a  party  to  the  sub-valuation  is  in- 
sufficient to  invalidate  the  report 

TheLoBD  Justiok-Clevk,  Lords  Dkab,  Abdmillam, 
and  Baboaflx  concurred  with  Lokd  Cubbibhill. 

Thb  Lobd  Pbbsidbnt,  Lobds  Cowan  and  Nxavis, 
concurred  with  Lobd  Bbhholmb. 

In  accordance  with  the  opinion  of  the  majority 
of  the  Court,  decree  of  approbation  was  pronounced. 

Agents  for  Pursuers  —  Lebum,  Henderson,  k 
Wilson,  W.S. 

Agent  for  Defenders — John  Rutherford,  W.S. 


OOUBT  OF  SESSION. 


Friday,  June  21. 
FIBST  DIVISION. 

RATTRAY  V.  TATPORT  PATENT  SLIP 
COMPANY  AND  ANOTHER. 
{Ante,  vol.  iii,  p.  160.) 
Jury    Trial — Servitude — Reparation —  Compromite, 
Circumstances  .in  which  the  Court  gave  efiect 
to  an  arrangement  between  parties  as  to  one 
branch  of  the  case,  and  applied  the  verdict  of 
a  jury  on  the  other  branches,  so  far  as  con- 
sistent with  the  terms  of  the  arrangement 
These  were  conjoined  processes  of  suspension  and 
interdict,  and  declarator  and  damages,  at  the  in- 
stance of  Mrs  Susanna  Rattray,  proprietor  of  certain 
property  in  Tayport,  against  the  Tayport  Patent  Slip 
Company  and  Robert  Derrick^  contractor,  Leuchars. 
The  conclusionB  of  the  action  of  declarator  related 
(1)  to  a  footpath  claimed  by  the  pursuer  along  the 
north  bank  of  the  Tay  in  a  certain  line ;  (2)  an  al- 
leged servitude  of  bleaching  and  pasturing;  (8) 
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the  summons  also  concluded  to  have  the  ground 
over  which  the  alleged  servitude  extended  restored 
to  its  condition  as  before  the  operations  of  the  de- 
fenders; and  (4)  for  damages.  After  the  record 
was  closed,  the  defenders  agreed  to  allow  a  foot- 
path, and  accordingly  a  remit  was  made  on  that 
point  to  Mr  Wylie,  C.E.,  who  reported,  and  upon 
whose  reports  the  Court  finally  proceeded.  Issues 
were  then  sent  to  a  jury  putting  the  questions  whe- 
ther the  pursuer  had  right  to  the*  servitude  claimed, 
and  whether  the  defenders,  in  the  year  1864,  had 
wrongfully  interfered  with  the  pursuer's  alleged 
right,  and  whether  they  and  their  contractor.  Der- 
rick, had  culpably  and  recklessly  blasted  rock  near 
the  pursuer's  property  in  Tayport,  to  her  loss,  in- 
jury, and  damage. 

The  jury  found  for  the  pursuer  on  the  first  issue 
as  to  the  servitude,  assessing  the  damage  at  £16  if 
the  interference  be  continued,  and  68.  if  the  servi- 
tude be  restored.  On  the  second  issue,  they  found 
for  the  pursuer,  as  against  the  contractor,  and  as- 
sessed the  damage  at  X20. 

On  the  motion  to  apply  the  verdict,  various  dis- 
cussions took  place,  and  remits  were  again  made  to 
Mr  Wylie. 

YouBo,  A.  B.  Ci^fiK,  and  Gitfobd  for  pursuer. 

Dean  of  Faculty  (Monobbiff},  N.  C.  Camfbbll, 
'  and  "Watson  for  defenders. 

The  LoBD  Pbbsident  said  that  the  Court  were 
now  in  a  position  to  dispose  finally  of  the  case. 
The  first  matter  was  as  to  the  road  claimed  by  the 
pursuer,  and  that  formed  the  subject  of  the  first  set 
of  conclusions  of  the  summons  of  declarator ;  but, 
after  the  record  was  closed,  a  minute  was  lodged  for 
the  defenders,  to  the  effect  that,  with  the  view  of 
avoiding  further  litigation  as  to  the  road,  they  were 
ready  to  agree  that  a  right  of  footpath,  as  in  the 
first  conclusion,  should  be  adjusted  by  the  Court. 
To  this  the  pursuer  assented.  On  this  minute  and 
answers  a  remit  was  made  to  Mr  Wylie,  C.E.,  how 
this  line  should  run.  He  had  embodied  his  opi- 
nion in  a  report  which  was  not  quite  satisfactory 
to  the  pursuer,  who  accordingly  lodged  a  note  of 
objections.  Another  remit  was  made  to  Mr  Wylie, 
who  prepared  another  report,  in  which  he  explained 
how  he  thought  the  footpath  should  run,  and  what 
protection  was  necessary  for  those  using  it.  As 
to  the  maintenance  of  the  fences,  he  concluded  by 
saying  that  he  thought  the  Company  should  be 
bound  to  maintain  all  the  fencing  referred  to  in 
Ms  report — ^the  gravelling  in  the  slip,  and  the  gang- 
way ;  but,  in  respect  the  public  were  put  in  as  good 
a  position  in  regard  to  the  remaining  portions  of 
the  road  as  they  were  before  the  alteration  was 
made,  he  did  not  think  the  Company  could  be  held 
liable  in  their  maintenance.  There  had  been  no 
objections  to  this  report,  and  it  seemed  to  be  a  very 
complete  and  satisfactory  disposal  of  the  question 
as  to  the  road.  The  result  seemed  to  be,  that  the 
arrangement  between  the  parties  must  be  given 
effect  to,  and  that  there  should  be  one  road,  to  be 
made  and  completed  in  terms  of  Mr  Wylie's  report. 
By  this  arrangement,  the  pursuer  had  finally  ex- 
cluded herself  from  demanding  removal  of  the  slip. 
It  was  impossible  that  this  road  could  be  executed 
and  maintained  without  the  continuance  of  the  slip; 
and,  therefore,  it  might  be  assumed  that,  wliat- 
ever  remedy  the  pursuer  might  otherwise  be  en- 
titled to  as  regards  the  servitude  of  bleaching,  she 
could  not  have  the  slip  removed.  But,  as  to  the 
second  conclusion  of  the  action,  there  was  the  ver- 
dict of  th«  jury  to  deal  with,  and  that  must  receive 
effect  so  far  as  consistent  with  the  compromise  be- 


tween the  parties.  Now,  as  to  the  impoitaiit  part 
of  the  verdict  as  to  the  servitude,  there  was  an  al- 
ternative presented.  The  jury  seemed  to  have  beea 
instructed,  or  to  have  supposed,  that  there  was  in 
this  summons  an  alternative  conclusion  for  dam- 
ages for  the  loss  of  this  servitude ;  but  this  did  not 
seem  to  be  the  case.  The  summons  demanded  re- 
storation, but  the  conclusion  for  damages  was  not 
for  damages  for  loss  of  servitude,  but  in  respect  of 
the  operations  of  the  defenders.  And  the  poisaor 
repudiated  the  notion  of  being  satu^ied  with  £16, 
and  abandoning  her  servitude ;  and,  aceordiBgly, 
in  the  notice  of  motion  of  18th  January  last,  it  vaa 
seen  what  she  demanded,  and  that  was  complete 
restoration  of  the  ground,  and  total  removal  of  the 
works.  For  the  reasons  already  stated,  that  de- 
mand could  not  be  complied  with  to  the  foil  ex- 
tent ;  but  in  80  far  as  it  could,  consistently  with  the 
works  of  the  defenders  being  allowed  to  remain, 
judgment  ought  to  be  pronounced  for  the  pnzsner. 
He  recommended,  therefore,  as  to  the  second  branch 
of  the  case,  that  the  ground,  so  far  as  not  oocnpied 
by  t^e  works,  should  be  declared,  in  terms  of  the 
verdict,  to  be  subject  to  the  servitude  claimed  by 
the  pursuer.  Ab  to  what  remained  of  the  case,  the 
verdict  against  Derrick  would  be  applied,  and  that 
would  enable  the  Court  to  dispose  of  the  vhola 
conclusions  of  the  summons. 

The  other  Judges  concurred ;  aiid  judgment  wis 
pronounced  accordingly. 

Agent  for  Pursuer — L.  Macaia,  W.S. 

Agents  for  Defenders-J.  M.  &  J.  Balfour,  W.a 


Friday  y  June  21. 

HAY  v.  NOETH  BRITISH  BAILWAT  COMPANT. 

{AnU  Vol.  iii.,  p.  864.) 
Jury  Trials-New  !7Via^---i2«para/t<m--culpa--(^t- 
Hon — Malicious  Act.    Motion  for  new  trial,  on 
the  ground  that  the  verdict  was  against  the 
evidence,  refused.      Observations   (per  Lord 
President)  on  defence  that  the  collision  was 
owing  to  the  malicious  act  of  some  person  or 
persons  unknown. 
Athole  James  Hay,  partner  of  the  firm  of  fiell, 
Bannie  &  Co.,  wine  merchants,   Leith,  sued  the 
North  British  Bailway  Company  for  damages  on 
account  of  injury  sustained  by  him,  on  29th  April 
1866,  in  consequence  of  the  train  by  which  he  was 
travelling  from  Edinburgh  to  Newcastle  coming  into 
collision,  a  few  miles  south  of  Berwick-on-Tweed, 
with  an  empty  mineral  waggon  upon  the  line.  The 
real  defenders  were  the  North-Eastem  Bailway 
Company,  upon  whose  line  the  accident  happened. 
The  ground  of  defence,  on  the  part  of  the  Bailway 
Company,  was  that  the  collision  in  question  had  not 
been  occasioned,  either  directly  or  indirectly,  by 
their  fault,  or  the  fault  of  any  one  for  whom  they 
were  responsible.    They  alleged  that  the  waggon 
which  caused  the  accident  hs^  been  removed  from 
the  siding  in  which  it  had  been  placed  by  their 
servants  on  the  day  previous  to  the  accident,  in- 
tentionally and  maliciously,  by  some  person  or  per- 
sons unknown,  for  whose  acts  tiiey  were  not  respon- 
sible. 

The  case  was  tried  in  April  last,  before  Lord  Kin- 
loch  and  a  jury,  and  a  verdict  was  returned  for  the 
pursuer,  with  £500  damages. 

GirFOSD  for  the  defenders  moved  for  a  rule  on 
the  pursuer  to  show  cause  why  the  verdict  should 
not  be  set  aside  (1),  because  it  was  contrary  to  evi- 
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dence,  and  (2)  because  the  damages  awarded  were 
exoeseiye. 

He  contended  that  there  was  a  distinction,  in  re- 
gard to  the  liability  of  railway  companies,  between 
the  carriage  of  passengers  and  the  carriage  of  goods, 
In  the  former  case,  the  company  was  not  liable,  ex- 
cept in  the  case  of  proyed  fault.  No  fault  was 
moved  here.  He  quoted  the  following  authorities, 
Hodges  on  Bailways,  pp.  629-32 ;  Chitty  &  Temple, 
p.  268 ;  Bell's  Com.,  I.  462 ;  Latch  ▼.  Rimnor  EaO- 
way  a>.,  18th  Jan.  1858, 27  L.  J.  Ex.,  165 :  Bird  y. 
Great  Northern  RaUway  Co,,  28  L.  J.  Ex.,  8. 

The  Court  granted  the  rule. 

DxAir  ov  Faoultt  (Mongbisyf),  for  the  pursuer. 

Tonira  for  defenders,  in  reply. 

The  Court  discharged  the  rule. 

The  Loan  Pbssipsht  said  that  the  case  was  one 
of  some  importance,  and  required  an  examination 
of  the  evidence  in  order  to  see  whether  the  verdict 
was  justified.  But  there  were  certain  preliminary 
considerations  occurring  at  the  outset  of  the  case. 
In  the  first  place,  the  issue  required,  in  order  to 
justify  a  verdict  for  the  pursuer,  that  the  coition 
was  imputable  to  the  fault  of  the  defenders.  On 
the  other  hand,  it  was  beyond  question  that  the 
cause  of  the  accident  was  tiie  presence  of  a  truck 
on  the  main  line.  That  raised  a  presumption 
against  the  defenders,  and,  in  the  absence  of  farther 
evidence,  would  be  conclusive  on  the  question 
whether  the  accident  was  caused  by  the  fault  of 
tiie  defenders.  In  the  absence  of  explanation  on 
that  point,  it  would  be  reasonable  to  impute  it  to 
carelessness  on  the  part  of  the  defenders  or  their 
servants.  Again,  if  the  defenders  undertook  to 
prove  that  the  truck  was  placed  there  maliciously, 
It  might  be  that,  in  the  absQpce  of  proof  of  negli- 
gence on  their  part,  that  might  relieve  them 
from  responsibility.  Whether  it  would  be  suffi- 
cient for  them  to  prove  that  it  was  done  mali- 
ciously by  some  person  or  persons  unknown,  was 
a  question  of  difficulty.  He  was  not  prepared 
to  say  that  in  certain  circumstances  thu  might 
not  be  sufficient;  but,  if  they  did  not  connect  some 
person  with  the  malicious  act,  they  must  show 
it  to  be  impossible  that  it  could  be  done  in  any 
other  way.  That  was  just  the  position  of  the  ques- 
tion here.  The  burden  lay  on  the  defenders  to 
show  that  the  waggon  could  not  have  run  down 
from  the  siding  except  through  the  wilful  and  ma- 
licious act  of  some  one,  unaided  by  the  servants  of 
the  defenders,  or  any  for  whom  tliey  were  respon- 
sible. But  that  burden  they  had  not  discharged. 
The  fair  result  of  the  evidence  is  that,  while  the 
waggon  may  have  been  brought  through  by  some 
malicious  person,  it  is  possible  that  it  may  have 
come  through  by  negligence  on  the  part  of  the  ser- 
vants of  the  defenders,  or  of  some  one  for  whom 
they  were  responsible.  Looking  to  the  evidence,  it 
would  not  be  safe  to  hold  that  the  waggon  could 
only  get  out  by  malicious  act.  It  was  said,  no  doubt, 
that  the  siding  was  in  such  a  condition  of  obstruc- 
tion that  it  was  impossible  for  the  waggon  to  get 
out  wi^out  overcoming  three  different  obstacles. 
There  was  (1)  a  chock-block;  (2)  facing-points; 
and  (8)  another  chock-block.  But,  then,  on  further 
examination  of  the  evidence,  it  appeared  that  the 
first  cho(^-block  was  not  in  good  working  order, 
but  wanted  the  very  thing  indispensable  to  make  it 
available.  Then,  as  to  the  facing-points — supposing 
they  were  in  proper  order — most  of  the  skilleid  wit- 
nesses seemed  to  be  of  opinion  that  if  there  was  no 
one  to  look  after  them  they  ought  to  be  locked. 
And  common  sense  led  to  the  same  opinion,  for 


everyone  knew  how  likely  facing-points  were  to  get 
out  of  order,  and  what  rough  means  were  sometimes 
adopted  by  men  working  them  to  save  themselves 
trouble.  In  the  absence,  therefore,  of  a  superin- 
tendent and  locks,  it  could  not  be  held  that  these 
points  gave  a  certain  obstruction.  Then  nothing 
remained  but  the  other  chock-block,  and  it  must  be 
held  on  the  evidence  that  that  was  not,  any  more 
than  the  first,  in  proper  order.  The  Railway  Com- 
pany therefore  had  not  shown  that  it  was  impos- 
sible for  this  waggon  to  get  out  of  the  siding  on  to 
the  line.  There  was  a  fair  question  for  the  jury ; 
and  the  jury  had  returned  a  verdict  for  the  pursuer, 
which  the  Court  were  not  entitled  to  disturb. 

The  other  Judges  concurred. 

Rule  discharged. 
-    Agents  for  Pursuer — ^Hunter,  Blair,  &  Cowan, 
W.S. 

Agents  for  Defenders— Dalmahoy  &  Cowan,  W.S* 


Friday  y  June  21. 
SECOND   DIVISION. 

MACLEAN  &  HOPE  V.  HUKCK. 
Ship^BUl  of  Lading — Charter  Party— Short  Ship* 
ment — Failure    to    Deliver — Oinier — Relevancy 
—Act  18  and  19  Vict.,  c.  8.     Held  that  a  bill 
of  lading  is  not  conclusive  evidence  of  the 
amount  of  shipment  in  a  question  with  the 
owner;   and   an  action,  at  the  instance  of 
onerous  indorsees  of  the  bill  of  lading,  dis- 
missed as  irrelevant,  in  respect  there  was  no 
averment  that  there  had  been  an  actual  ship- 
ment of  the  amount  which  it  was  said  should 
have  been  delivered. 
This  case  came  up  on  a  report  from  the  Lord 
Ordinary  on  issues.    The  pursuers  made  the  fol- 
lowing statements. 

The  pursuers,  M'Lean  &  Hope,  are  bone  and 
manure  merchants  in  Edinburgh.  The  defender, 
C  J  Munck,  is  a  shipowner  in  Soder- 

koping,  in  Sweden,  or  elsewhere  furth  of  Scotland, 
and  is  the  registered  owner  of  the  brig  '  Sophia '  or 
'  Sophie,'  of  Soderkoping. 

In  the  month  of  February  1866,  the  pursuers, 
through  Mr  Albert  Carosus  of  Glasgow,  the  agent 
of  Messrs  Mowinckel  &  Hiiffer,  of  Genoa,  pur- 
chased from  them  a  cargo  of  bones,  amounting 
to  about  200  tons,  which  was  then  in  course  of 
shipment  at  Genoa,  or,  at  all  events,  was  to  bo 
shipped  there  and  sent  to  this  country.  The  terms 
were  1158.  per  ton,  cost  and  freight,  out-turn  gua- 
ranteed within  2}  per  cent.,  the  cargo  to  be  sent  to 
Leith,  and  a  previous  claim  to  be  deducted  from 
the  price.  These  terms  are  stated  in  the  letters  of 
Mr  Carosus  and  the  pursuers,  dated  18th  ^February 
1865,  produced,  and  referred  to. 

On  20th  January  1865  the  said  Mowinckel 
k  Hiiffer  entered  into  an  agreement  with  Carl 
Hagstrom,  the  master  of  the  said  brig  '  Sophia '  or 
'  Sophie,'  and,  as  such,  acting  on  behalf  of  the  de- 
fender, 0  J  Munck,  for  chartering  the 
said  ship  for  the  conveyance  of  the  said  quantity  of 
bones  to  this  country.  The  said  agreement  was 
concluded  by  a  charter  party  between  the  said 
Mowinckel  &  Hiiffer  and  the  said  Carl  Hagstrom 
on  behalf  of  the  defender,  dated  20th  January 
1865,  and  which  inter  aUa  bears : — '  It  is  Uiis  day 
mutuaUy  agreed  between  Carl  Hagstrom,  master 
of  the  good  brig,  ship,  or  vessel,  called  the  *  Sophia,' 
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of  Soderkoping,  of  the  burthen  of  186  tons  re- 
gister measnrement,  or  thereabout,  and  warrant- 
ed to  carry  tons  dead  weight,  now  lying 
in  the  port  of  ,  and  Messrs  Mowinckel 
&  Hiiffer,  agents,  of  Genoa,  mercants  and  carterers 
of  the  said  ship :  That  the  said  ship  being  tight, 
staunch,  and  strong,  and  in  every  way  fitted  for 
the  voyage,  shall  load  here  in  the  customary  man- 
ner a  full  and  complete  cargo  of  bones,  in  bulk  as 
the  charterers  may  require,  not  exceeding  what  she 
can  reasonably  stow  and  carry  over  and  above  the 
necessary  tackle,  apparel,  provisions,  and  furniture. 
.  .  .  Being  so  laden  and  despatched,  the  said 
ship  shall  immediately,  wind  and  weather  permit- 
ting, proceed  with  the  said  cargo  to  a  good  and  safe 
port  on  the  east  coast  of  the  U.  Kingdom,  Plymouth 
included,  oider  on  signing  b/  of  lading,  or  so  near 
thereunto  as  she  may  safely  get,  and  deliver  the 
same  agreeably  to  the  bills  of  lading,  on  being 
paid  freight  of  21s.  sterl.  for  every  ton  of  20  cwt. 
£ng.  deUvered  in  fuU,  and  with  £5  gratuity  to  the 
master.'  The  said  charter  party,  signed  by  the 
said  Carl  Hagstrom  on  behalf  of,  and  as  duly 
authorised  by,  the  defender,  is  produced  herewith, 
and  referred  to  for  its  terms. 

In  pursuance  of  the  said  charter  party,  a 
quantity  of  bones  was  put  on  board  the  ship  at 
G«noa.  The  bones  were  said  to  have  been  duly 
weighed,  and  a  bill  of  lading  therefor  was  signed 
by  the  said  Carl  Hagstrom,  as  master  foresaid,  and 
as  such  acting  on  behalf  of  and  duly  authorised 
by  the  defender,  on  27th  February  1866,  in  which 
the  quantity  shipped  is  stated  at  217,289  kilo- 
grammes, which  is  equal  to  214  tons  and  28  pounds, 
and  that  quantity  was  accordingly  invoiced  by  the 
said  Mowinckel  &  Hiiffer  to  the  pursuers,  of  the 
same  date,  and  the  price  thereof  hae  been  paid  by 
the  pursuers  to  the  said  Mowinckel  &  Hiiffer,  who 
indorsed  the  bill  of  lading  to  the  pursuers,  under 
deduction  of  10  per  cent,  allowed  to  remain  in 
their  hands,  according  to  the  custom  of  trade,  until 
the  vessel  should  be  discharged,  to  meet  contin- 
gencies. When  the  said  bill  of  lading  was  signed, 
tiie  ship  was  ordered  to  proceed  with  the  said  cargo 
to  Leith.  The  defender,  by  said  charter  party 
and  bill  of  lading,  became  bound  to  deliver  the 
bones  at  Leith,  agreeably  to  and  conform  to  the 
weight  stated  in  said  bill  of  lading,  to  the  pur- 
suers, as  endorsees  of  the  said  Mowinckel  &  Hiiffer. 

The  said  brig  sailed  from  Genoa  for  Leith 
immediately  after  the  said  bill  of  lading  was  signed ; 
and  on  her  arrival  at  Leith,  the  cargo  of  bones  was 
discharged.  The  quantity  of  bones  discharged 
from  the  said  brig  was  only  169  tons  14  cwts.  1  qr. 
and  19  lbs.  The  quantity  shipped,  or  which  ought 
to  have  been  shipped  at  Gtenoa,  as  aforesaid, 
having  been  214  tons  and  28  lbs.,  there  was  thus  a 
deficiency  in  the  quantity  discharged  of  44  tons  6 
cwts.  8  qrs.  and  9  lbs.  The  pursuers,  however, 
admit  that  some  natural  inleak  on  the  quantity 
shipped  may  have  taken  place,  and  they  are  willing 
that  6  per  cent,  on  the  quantity  shipped — ^which  is 
a  liberal  allowance  for  such  natural  inleak — should 
be  deducted  from  the  said  deficiency.  The  said 
allowance  of  6  per  cent,  on  214  tons  and  28  lbs., 
the  quantity  bearing  to  have  been  shipped,  is  10 
tons  and  14  cwts.,  which  being  deducted  from  the 
said  deficiency  of  44  tons  6  cwts.  8  qrs.  and  9  lbs., 
leaves  a  deficiency  of  88  tons  11  cwts.  8  qrs.  and  9 
lbs.  entirely  unaccounted  for,  and  for  which  the 
defender  is  responsible.  The  cost  price  or  value  of 
the  bones  was  £6,  16b.  per  ton,  but  from  this  must 
be  deducted  £1,  Is.  of  freight,  and  the  said  88  tons 


11  cwts.  8  qrs.  and  9  lbs.,  at  the  rate  of  £4, 14iL 
per  ton,  amount  in  value  to  £157, 17s.  6d.  The 
defender  is  farther  indebted  to  the  pursuers  in  the 
difference  between  the  price  paid  by  the  pnrsnen 
for  the  said  quantity  of  88  tons  11  cwts.  8  qrs.  and 
9  lbs.  of  bones,  and  the  price  at  which  the  same 
quantity  of  bones  could  be  purchased  at  the  said 
port  of  Leith,  at  the  current  market  rates  at  the 
time  of  discharge  of  the  said  cargo.  The  said 
difference  in  price  was  78.  6d.  per  ton,  and,  at  that 
rate,  the  loss  incurred  by  the  pursuers  in  purchasing 
88  tons  11  cwts.  8  qrs.  and  9  lbs.  of  bones  to  meet 
the  said  deficiency  amounts  to  £12,  12b.  The  bones, 
when  delivered,  were  also  found  to  be  of  VOTy  in- 
ferior quality  to  that  represented  by  the  shippers 
or  their  agent,  and,  in  respect  of  this  inferiority,  the 
pursuers  claimed  from  the  shippers  the  sum  of 
£69,  128.  lid.,  which  has  been  paid  by  their  draft, 
as  aftermentioned.  No  part  of  this  sum  has  ever 
been  sought  from  the  defenders."  The  pursneis 
also  relied  on  the  provisions  of  the  Act  18  and  19 
Vict.,  c.  8. 

By  a  minute  of  restriction  the  sum  conduded  for 
was  limited  to  £78,  lis.  9d. 

The  pursuers  proposed  the  following  issue. 

"It   being  admitted  that  Carl   Hagstrom,   as 
master  of  the  Ship  'Sophia,'  of  Soderkoping,  of 
which  the  defenders  are  owners,  signed  the  bill  of 
lading,  No.  7  of  process ;  and  that  the  said  bUl  of 
lading  was  indorsed  to  the  pursuers,— 
"  Whether  the  said  Carl  Hagstrom,  as  master  fore- 
said, failed  to  deliver  to  the  pursuers,  in  terms 
of  the  said  bill  of  lading,  the  amount  of  bones 
specified  in  the  same,  to  the  extent  of  44  tons, 
or  any  part  thereof,  to  the  loss,  injury,  and 
damage  of  the  pursuers  ?" 

Jakesok ,  GivFOBD,  and  Asheb  for  pursuers. 

Clark  and  Watson  in  answer. 

At  advising, 

LoBD  Justics-Clvbk — ^This  is  an  action  at  the 
instance  of  Messrs  McLean  &  Hope,  concluding 
for  payment  of  a  sum  of  £170,  9s.  6d.,  against 
Mxmk,  the  owner  of  the  ship  **  Sophia."  The 
amount  from  a  payment  to  the  pursuers  by  the 
shippers  has  been  reduced  to  £78,  lis.  9d. 

The  ground  of  the  demand,  as  set  out  in  the  re- 
cord, is  this  : — The  pursuers  say  that  they  were  in- 
duced by  the  agent  at  Glasgow  of  Messrs  Mowinkel 
&  Hiiffer  of  Genoa  to  purohase  a  cargo  of  bones  of 
about  200  tons,  in  the  course  of  shipment  at  that 
port,  at  a  price  of  116s.  per  ton,  outrun  guaranteed 
under  2}  per  cent. ;  the  cargo  to  be  sent  to  Leith. 
.  They  then  set  out  the  terms  of  a  charter  party 
entered  into  between  Mo\nnkel  &  Hiiffer  and  Carl 
Hagstrom,  the  master  of  the  "  Sophia,"  as  acting 
for  the  defender,  the  owner,  whereby  the  master 
for  the  owner  undertakes  to  ship  a  cargo  of  bones 
to  such  port  on  the  east  coast  of  the  United  King- 
dom as  should  be  indicated  at  the  time  of  signing 
the  bill  of  lading,  and  deliver  the  same  "  agreeably 
to  the  bills  of  lading,"  on  payment  of  a  certain 
freight  and  a  certain  gratuity  to  the  master. 

They  go  on  to  state,  in  the  4th  article  of  the  con- 
descendence, that  the  contents  of  the  cargo  were 
invoiced  to  them  by  Mowinkel  &  Hiiffer,  from 
whom  they  made  the  purohase,  as  amounting  to 
217,289  kilogrammes,  or  214  tons  28  lbs. ;  thattiie 
bill  of  lading,  which  was  indorsed  to  them  by  tiie 
shippers  and  signed  by  the  master,  contained  a 
statement  of  the  shipment  of  bones  to  that 
amount,  and  that  they  paid,  subject  to  a  cer- 
tain usual  deduction,  the  full  price  of  the  whole 
bones  represented  to  have  been  shipped  on  Uie 


Digitized  by 


Google 


1867.] 


jThe  Stottish  Law  Beporier. 


139 


face  of  the  bill  of  lading.  In  the  6th  article 
of  the  condeecendence  they  say  that  the  quantity 
of  bones  actually  delivered  at  Leith  was  short 
of  the  quantity  appearing  on  the  face  of  the  bill 
of  lading  by  upwards  d[  44  tons.  They  take 
off  what  they  consider  a  fair  amount  of  inleak, 
and  leave  83  tons  or  thereby  unaccounted  for,  and 
they  seek  to  make  good  the  liability  for  that  amount 
against  the  defender. 

The  question  of  liability  on  the  part  of  the  de- 
fender, as  owner,  as  raised  upon  the  facts  only 
of  the  subscription  by  the  master  of  the  bill  of  lad- 
ing, and  the  purchase  and  payment  made  on  the  al- 
leged faith  of  its  being  accurate,  raises  a  pure  ques- 
tion of  law.  If  liability  is  sought  to  be  attached, 
not  by  reason  of  the  master's  mere  subscription  of 
that  instrument,  and  the  transaction  upon  the  faith 
of  it,  a  different  issue  is  raised,  and  one  depending 
upon  fact,  which  fact,  if  disputed,  would  require  to 
be  investigated.  The  defenders,  by  their  6th  plea, 
have  ndsQd  the  question  of  the  relevancy  of  the 
averments  as  made  in  the  record,  and|we  must 
consider  with  a  view  to  that  question,  what  the 
averments  on  the  record  really  are.  If  the  case 
of  the  pursuer  were  one  of  actual  shipment  of  the 
bones  stated  in  the  bill  of  lading,  nothing  could  be 
simpler  than  to  say  so.  We  have  given  the  pur- 
suers an  opportunity  of  offering  any  amendment  on 
the  recOTd  which  might  make  their  meaning  clear, 
if  they  r^saUy  mean  to  make  the  averment.  They 
have  declined  to  make  any  alteration,  and  have 
done  so  in  the  face  of  an  intimation  of  our  prob- 
able view  of  the  statement  as  it  actually  stands. 

TJpon  the  best  consideration  I  can  give  to  the 
record,  as  laid,  the  averment  of  an  actual  shipment 
of  the  bones  sought  to  be  the  ground  of  claim 
against  the  defender  is  absent.  The  record  seems 
to  be  studiously  framed  with  a  view  to  avoid  any 
such  averment,  the  presence  of  which  would  have 
made  the  action  plainly  relevant. 

The  4th  statement  affirms  as  facts  only  the  sign- 
ing of  the  bill  of  lading,  the  invoicing  of  the  bones, 
and  the  arrangement  as  to  the  price.  The  bones 
were  said — ^by  whom  is  not  specified — ^to  have  been 
duly  weight  This  is  an  averment,  not  of  a  fact, 
but  of  a  statement  made  by  somebody  as  to  a  fact. 
The  concluding  portion  of  the  4th  article  is  a  plea 
in  law,  irregularly  introduced,  but  pointing  to  an 
obligation  incurred  by  the  owner,  not  under  the 
contract  to  carry  goods  actually  shipped,  but  under 
an  obligation  incurred  by  the  act  of  the  subscrip- 
tion by  a  third  party  to  the  instrument  mentioned. 

In  the  6th  article  it  is  said  that  the  brig  sailed 
immediately  on  the  signing  of  the  bill  of  lading, 
not  with  the  bones  to  the  amount  mentioned  on 
board,  but  with  a  cargo  which  was  discharged.  The 
cargo  is  discharged.  No  other  account  is  given  as 
to  the  way  in  which  any  of  the  actual  cargo  oould 
have  disappeared  than  by  inleak;  and  the  de- 
ficiency is  not  of  bones  shipped,  but  "  bones  which 
were  shipped,  or  ought  to  have  been  shipped;" 
t.e.,  bones  which,  according  to  the  pursuers'  al- 
legations, were  either  shipped,  or,  if  not  shipped, 
ought  to  have  been  shipped.  This  does  not 
raise  an  issue  of  shipment  or  not-,  but  an  issue 
under  which  the  party  who  makes  the  allegation 
would  fully  verify  his  averment  by  showing  that 
the  obligation  subsisted  to  do  the  thing,  not 
that  there  was  an  obligation  on  somebody  to  do 
it.  We  all  know  what  is  the  extent  of  meaning 
attached  to  such  an  affirmation.  If  it  is  said  that 
a  thing  was  done,  or  should  have  been  done,  we 
know  &at  the  paiiy  does  not  affirm  the  fact;  but 


as  he  couples  it  in  the  same  breath  with  an  alter- 
native view  of  facts,  he  cannot  be  held  bound  to 
the  averment  of  the  fact,  which  in  reality  he  shrinks 
from  affirming. 

The  plea  in  law  is  in  precise  conformity  with  the 
view  I  have  taken  of  the  (tverment  of  fact. 

We  must  therefore  judge  of  the  relevancy  of  this 
case  on  the  footing  of  the  absence  of  any  averment 
of  the  actual  shipping  of  the  bones ;  the  price  of 
which  is  sought  to  be  recovered. 

The  case  is,  that  the  owner  is  liable  for  goods 
not  actually  shipped,  because  the  master  of  his 
vessel  subscribes  a  bill  of  lading  on  which  the 
quantity  of  goods  taken  on  board  is  set  forth. 

The  owner  here  is  not  said  to  have  given  any 
special  directions,  or  to  have  interfered  in  any  way, 
directly  or  personally,  in  reference  to  this  cargo. 
Confessedly,  the  expression  "  duly  authorised  "  in 
the  4th  article  of  the  condescendence,  means  only  ' 
that  the  master  had  such  authority  as  his  position 
as  master  gives  him. 

Is  it  relevant  in  law  to  charge  upon  the  owner  a 
difference  in  the  amount  of  goods,  between  the 
amount  of  goods  mentioned  to  have  been  shipped 
in  the  bill  of  lading  and  goods  actually  shipped  ? 

The  proper  object  of  a  bill  of  lading  is  set  forth 
very  clearly  in  Mr  Bell's  Commentaries. 

It  does  not  constitute  an  obligation  to  carry — ^that 
is  constituted  by  the  charter  party — ^it  is  evidence 
against  the  shipmaster  who  signs  it,  in  a  question 
between  the  shipper  and  him,  and  it  passes  the 
property  of  the  goods  actually  on  board. 

As  indorsee  of  a  bill  of  lading  for  onerous  causes, 
the  holder  of  the  bill  of  lading  has  a  right  of  pro- 
perty in  the  goods  on  board.  It  seems  to  me  im- 
possible to  conceive  that  it  can  convey  a  right  of 
property  in  goods  not  on  board,  but  which  ought 
to  have  been  put  on  board.  The  signature  of  a 
master  to  a  bill  of  lading  cannot  certainly  give  a 
right  to  non-existing  quantities.  As  holder  of  the 
bill,  the  indorsee  oif  a  bill  of  lading  may  enforce 
delivery  of  the  goods  on  board,  because  the  indorsa- 
tion gives  him  the  property.  How  can  such  in- 
dorsation vest  a  right  against  the  owner  of  the  ship 
for  goods  unshipped  ? 

The  case  must  be  laid — and  was  so  put — ^upon  a 
case  of  imposition.  The  pursuers  say  that  they 
were  deceived  if  the  goods  were  not  there,  by  a 
misrepresentation  that  they  were ;  and  they  hold, 
that  as  bills  of  lading  are  important  mercantile  in- 
struments, so  it  is  necessary  that  indorsees  shall  be 
indemnified  by  the  owner  of  the  ship.  But  why 
visit  the  owner  with  the  consequences  of  a  fraudu- 
lent or  careless  statement,  made  probably  in  conse- 
quence of  the  statements  of  the  shippers  ?  The 
indorsee  takes  out  an  instrument  in  favour  of  the 
shipper,  who,  on  the  assumption,  has  short  shipped, 
and  in  virtue  a£  an  indorsation  by  him  of  such  a 
document,  claims  to  make  good  the  consequences 
of  an  act  of  which  the  owner  is  ignorant,  and  in 
reference  to  which  he  is  perfectly  innocent.  The 
master  has  a  delegated  duty,  but  assuredly  he  has 
no  delegation  to  the  effect  of  signing  bills  of  lad- 
ing, except  for  goods  shipped.  A  shipmaster,  in 
coUusion  with  a  pretented  ^pper,  grants  a  bill  of 
lading  for  a  cargo,  no  part  of  which  was  ever  on 
board,  how  can  he  be  under  obligation  for  an  act 
so  unauthorised  ?  To  the  extent  of  short  shipment 
his  acknowledgment  is  as  little  within  his  implied 
authority  as  a  subscription  of  a  bill  of  lading  with- 
out any  cargo  would  be. 

But  it  is  unnecessary,  in  the  actual  state  of  the 
law,  as  fixed  by  decisions  and  I  think  illustrated  by 
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statntes,  to  consider  the  questioxi  viewed  in  the 
abetract.  It  is  idle,  I  think,  to  epecolate  at  this 
time  of  day  npon  the  question  as  to  innocent  in- 
dorsees being  entitled  to  depend  upon  such  assur- 
ances, and  on  the  implied  authority  of  masters  to 
bind  their  owners  in  such  a  matter.  The  question 
has  received  full  consideration,  and  must  be  held 
to  have  been  fixed. 

The  case  of  Qtani  and  Norway  affirms  the  prin- 
ciple that  a  bill  of  lading  for  goods  not  put  on 
board,  does  not  bind  the  owner ;  that  of  Hvbber- 
Mty  that  a  master  cannot  charge  his  owner  by  sign- 
ing two  bills  of  lading ;  and,  finally,  the  Act  of 
the  18  &  19  Vict.,  by  the  plainest  possible  im- 
plication, leads  to  the  conclusion  of  a  liability 
limited  to  the  party  himself  who  signs  the  bill. 

The  provision  of  the  statute  to  which  the  pur- 
suer appeals  is  18  and  19  Vict.,  cap.  111. 

The  provision  as  to  the  exception  in  favour  of 
the  shipziiaflter  is  noteworthy  in  reference  to  the 
argument  urged  so  strongly  in  favour  of  the  ex- 
pediency of  supporting  the  rights  of  onerous  indor- 
sees. The  shipmaster  is  not  bound  if  he  can  show 
absence  of  default  by  the  shipper. 

The  question  as  to  blank  in  bill  of  lading  seems  to 
me  to  be  unnecessary,  and  probably  not  proj>er  to 
be  entertained  at  this  stage  of  the  proceedings. 

I  therefore  hold  that  the  action,  as  laid,  is  irre- 
levant, and  falls  to  be  dismissed. 

The  other  judges  concurred. 

The  action  accordingly  was  dismissed  as  irrele- 
vant. 

Agents  for  Pursuers — ^White-Millar  &  Bobson, 
S.S.C. 

Agents  for  Defender — ^Murdoch,  Boyd,  &  Co., 
W.S. 


Tuesday^  Jwm  25. 
FIEST  DIVISION. 

M*DOUGALL  AND  MANDATORY  V.  GIRDWOOD. 

{AnU,  vol.  iii,  p.  867.) 
/my  Trial— New  Trial — BiU  of  EzeqttioM — In- 
fringement  of  Patent,  Motion  for  new  trial,  on 
the  ground  that  the  verdict  was  against  evi- 
dence, refused.  Exceptions  disallowed. 
In  this  case,  Alexander  M'Dougall,  manufactur- 
ing chemist,  Manchester,  was  pursuer,  and  Robert 
Girdwood,  wool-broker,  Tanfield,  Edinburgh,  was 
defender.  The  pursuer  set  forth  that,  by  letters- 
patent,  he  had  obtained  for  fourteen  years  the 
exclusive  privilege  of  making  and  vending  his  in- 
vention within  £e  United  Kingdom.  In  his  spe- 
cification he  claimed,  as  secured  to  him  by  the 
letters-patent, — 1st,  The  use  of  carbolic  acid  in  the 
preparation  of  materials  or  compositions  for  de- 
stroying vermin  on  sheep  and  other  animals,  and 
for  protecting  them  therefrom  ;  2d,  The  use  of  al- 
kalies and  tallow,  or  other  saponifiable  substance, 
in  combination  with  the  above  products,  when  used 
for  the  purposes  set  forth.  In  his  subsequent  dis- 
claimer and  memorandum  of  alteration,  the  pursuer 
dedared — "My  invention  consists  in  the  use  of 
the  heavy  oil  of  tar,  or  dead  oil,  or  crude  carbolic 
acid,  as  it  is  sometimes  called,  or  creosote  obtained 
in  the  destructive  distillation  of  carbonaceous  sub- 
stances. These  materials  I  treat  with  an  alkali,  and 
add  a  saponifiable  fatty  substance."  The  issues  tried 
before  the  Lord  President  and  a  jury  in  April  last, 
were — 1.  "Whether,  between  28th  January  and 


17th  May  1866,  the  defender  did,  within  or  near 
his  premises  at  Tanfield,  near  Edinburgh,  wrong- 
fully, and  in  contravention  of  the  said  letteis- 
patent,  use  the  invention  described  in  the  said 
specification,  as  altered  as  aforesaid?"  2.  "Whe- 
ther, between  28th  January  and  17th  May  1866, 
the  defender  did,  wrongfully,  and  in  contravention 
of  the  said  letters-patent,  vend  a  material  for  de- 
stroying vermin  on  sheep  and  other  animals,  and 
for  protecting  them  therefrom,  manufactured  by 
the  use  of  the  invention  in  the  said  specification, 
as  altered  as  aforesaid?  " 

The  defender  denied  that  the  "  Improved  Melcs- 
soon  or  Sheep  Protecting  Dip"  sold  by  him  was 
the  same,  or  substantially  the  same,  as  the  pursuer's 
invention,  and  explained  that  he  used  in  his  manu- 
facture light  pitch  oil,  having  a  less  specific  gravity 
and  a  lower  boiling  point  than  water,  and  also  ve- 
getable poisons ;  heavy  oil  of  tar,  or  dead  (hI,  or 
crude  carbolic  acid,  or  creosote,  being  carefully 
excluded,  as  being  injurious  to  the  wooL  A  num- 
ber of  scientific  witnesses  were  examined.  The 
jury  returned  a  verdict  for  the  pursuer.  The  de* 
fender  now  presented  a  bill  of  exceptions  to  the 
Judge's  charge,  in  so  far  as  he  had  left  it  to  the 
jury  to  say,  on  the  evidence,  whether  the  words  in 
the  specification,  "  the  heavy  oil  of  tar,"  &&,  do,  in 
their  ordinary  meaning,  as  known  in  trade,  com- 
prehend oils  produced  from  the  destructive  distilla- 
tion of  coal  tar,  of  a  specific  gravity  less  than  the 
specific  gravity  of  water ;  and,  particularly,  the  oil 
used  by  the  defenders  in  the  manufacture  of  the 
composition  complained  of,  as  a  contravention  of  the 
patent;  and  had  directed  them  in  law^  that  they  must 
find  for  the  defender  if  they  should  be  of  opinion  that 
the  said  words  did  not  comprehend  such  oils.  The 
defender  also  asked  the  Judge  to  direct  the  jury  (1) 
that,  according  to  the  true  construction  of  the 
letters-patent,  specification,  and  disclaimer,  no  oil 
of  a  less  specific  gravity  than  water  is  compre- 
hended within  the  said  patent,  specification,  and 
disclaimer ;  (2^  that  if  the  tar  oil  used  by  the  de- 
fender was,  pnor  to  the  date  of  the  patent,  oommer- 
cially  known  and  used,  and  was  of  a  lighter  specific 
gravity  than  water,  the  pursuer  was  not  entitled  to 
a  verdict  on  either  issue.  The  Judge  refused  to 
.give  these  directions. 

A  hearing  took  place  on  the  bill  of  exceptions 
and  also  on  a  rule,  obtained  by  the  defender  on  tiie 
pursuer,  to  show  cause  why  the  verdict  should  not 
De  set  aside  as  against  evidence. 

YouKo,  Maokenzib,  and  BALFomt  for  pursuer. 

Clark,  Watsok,  and  R.  V.  Campbell  for  defen- 
der. 

LoBD  CuBBiEHiLL,  after  reading  the  issues  sent 
to  trial,  and  the  first  exception,  said  that  the  ques- 
tion was,  whether  the  judge  ought  to  have  left  it  to 
the  jury  to  say  so  and  so,  and  it  appeared  to  him 
that  the  judge  could  do  nothing  else  with  propriety. 
The  article  was  described  by  the  words  "  the  heavy 
oil  of  tar,"  &c.;  and  the  defender  said  that  the 
judge  should  have  told  the  jury  whether  or  not 
these  words,  in  their  ordinary  meaning  as  known 
in  trade,  comprehended  oils  of  a  certain  specific 
gravity.  How  could  the  judge  do  that?  How  was 
he  to  know  the  meaning  of  the  words  "  heavy  oil 
of  tar,"  &c.  ?  These  were  not  technical  words,  or 
words  of  which  the  judge  was  bound  to  know  the 
meaning.  They  indicated  a  certain  mercantile 
commodity, — ^their  meaning  was  to  be  ascertained 
from  people  who  are  acquainted  with  that  commo- 
dity. But  the  argument  was,  that  in  the  specifica- 
tion itself  words  were  to  be  found  which  enabled 
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the  jndge  to  construe  the  words ;  and  that  he  was 
bound,  having  to  read  that  document,  to  take  the 
information  which  it  afforded  in  order  to  give  that 
construction.  It  was  said  that,  in  the  clause  of 
the  specification  which  set  forth  the  modus  operandi^ 
there  were  words  making  it  incumhent  on  the  judge 
to  say  to  the  jury  that  the  heavy  oil  of  tar  must 
have  been  of  a  certain  specific  gravity.  Now,  in 
that  part  of  the  specification  which  described  the 
invention,  there  were  no  such  words ;  and  with  re- 
gard to  the  words  occurring  in  the  other  part  which 
specified  the  modtu  openmdi,  the  exception  pro- 
ceeded upon  a  mistake  as  to  the  nature  and  object 
of  that  part  of  the  patent.  A  patentee,  besides  de- 
0cribing  his  invention  in  words  that  admitted  of  no 
dubiety,  was  bound  to  describe  a  mode  in  which  it 
could  be  carried  into  practical  effect,  so  that  any 
third  party  of  ordinary  intelligence  in  such  matters 
should  be  able  to  perform  the  operation  with  tlie 
prescription  before  him,  and  without  farther  in- 
struction. The  object  of  that  clause  was  to  instruct 
the  public,  and  that  was  the  price  the  patentee  had 
to  pay  for  their  getting  a  monopoly  for  a  certain 
time.  It  was  sufficient  if  the  patentee  described 
one  mode ;  and  accordingly,  in  the  clause  in  ques- 
tion, nothing  more  was  done.  The  patentee  de- 
scribed a  method  of  carrying  his  invention  into 
effect,  and,  in  that  description,  he  said  that  he  was 
in  the  habit  of  taking  oil  having  a  greater  specific 
gravity  and  a  higher  boiling  point  than  water. 
l^at  sunply  came  to  this — ^that  he  was  in  the  habit 
of  taking  oil  of  that  particular  kind  for  that  par- 
ticular method.  But  these  words  did  not  occur 
anywhere  in  these  clauses  of  the  patent  which  were 
meant  to  describe  the  patent  itself;  and,  accord- 
ingly, the  judge  would  not  have  been  entitled  to 
take  npon  him  to  construe  the  meaning  of  the  de- 
scription of  the  patent,  as  occurring  in  the  proper 
clauses  of  the  specification,  by  resorting  to  this  al- 
lusion to  the  gravity  of  the  oil  in  the  particular 
mode  of  eanying  it  into  execution  stated  here. 
The  first  exception,  therefore,  was  not  well  founded; 
and  the  same  must  be  said  of  the  second.  The 
patent,  specification,  and  disclaimer,  read  all  to- 
gether, said  notiiing  about  the  specific  gravity  of 
the  oil  at  all.  The  second  branch  of  the  exception 
— "  that  if  the  tar  oil  used  by  the  defender  was, 
prior  to  the  date  of  the  patent,  commercially  known 
and  used,  and  was  of  a  lighter  specific  gravity  than 
water,  the  pursuer  is  not  entitied  to  a  verddct  on 
either  issue," — ^was  not  a  direction  in  point  of  law 
at  all,  and  the  judge  properly  refused  to  give  it. 
As  to  the  rule,  it  vras  undoubtedly  a  fair  jury  ques- 
tion whether  or  not  these  words,  in  their  ordinary 
meaning,  comprehended  the  use  of  oil  of  a  gravity 
less  than  the  specific  gravity  of  water.  The  evi- 
dence was  various.  The  jury  gave  a  verdict  for 
the  pursuer,  and  it  was  not  a  case  for  a  new  trial. 

The  other  Judges  concurred. 

Agents  for  Pursuer — Macnanghton  &  Finlay, 
W.S. 

Agent  for  Defender— Andrew  Webster,  S.S.O. 


Tuesday,  June  25. 


SCOTT  V.  NAPIEB.  % 
Property — Loeh — Orown-Oharter^^Parts  and  PerH- 
nentt — PosteaHon—  Common  Property,  Cir- 
cumstances in  which  held  on  a  construction 
of  tities  and  proof  ^of  i'poesession,  that  the 
property  in  a  loch  was  vested  exdusively  in 

X  A,ut,^uA  ^  ^i^'  iij^  ^^^^-  ^^' 


one  proprietor,  to  the  exclusion  not  only  of  the 
pubUc,  but  also  of  other  riparian  proprietors. 

John  Scott,  Esq.,  of  Bodono,  in  the  county  cf 
Selkirk,  brought  this  action  against  Lord  Napier, 
heritable  proprietor  of  the  lands  of  Bowerhope  and 
Grosscleuch;  and  also  against  the  Duke  of  Buc- 
cleuch  and  Queensberry,  heritable  proprietor  of  the 
lands  of  Eirkstead  and  Dryhope ;  and  James  Wolfe 
Hurray,  Esq.,  of  Gringletie,  heritable  proprietor  of 
the  lands  of  Henderland,  for  their  interest,  con- 
cluding to  have  it  found  that  the  "pursuer,  in 
virtue  of  his  tities  and  possession,  has,  along  with 
the  other  proprietors  whose  lands  lie  around  and 
border  on  the  same,  a  joint  right  or  common  pro- 
perty in  the  loch  called  St  Mary's  Loch,  lying  in 
the  counties  of  Peebles  and  Sdkirk,  and  the  loch 
called  the  Loch  of  the  Lowes,  lying  in  the  county 
of  Selkirk;  and  a  joint  right  of  using  boats,  fowling, 
fishing,  floating  timber,  and  exercising  all  other 
rights  in  or  over  tho  said  lochs;"  and  that  "the  de- 
fender, the  said  Francis  Lord  Napier,  has  no  ex- 
clusive right,  either  of  property  or  rtf  use,  in  oi 
over  the  said  lochs,  or  either  of  them ;  and  farther, 
the  defender,  the  said  Francis  Lord  Napier,  ought 
and  should  be  decerned  and  ordained,  by  decree 
foresaid,  to  desist  and  cease  from  molesting  and 
interrupting  tiie  pursuer  in  the  exercise  of  any  of 
his  rights  aforesaid." 

The  Duke  of  Buccleuch  and  Mr  Murray  did  not 
appear  in  the  action. 

The  pursuer  stated  that,  in  the  year  1286,  King 
Alexander  the  Second  granted  to  the  monks  of 
Melrose  a  charter  called  the  "  Charter  of  Ettrick," 
including  the  lands  of  Bodono.  By  a  subsequent 
charter,  the  King  erected  these  lands  into  a  "  free 
forest."  In  1486  King  James  I.  confirmed  to  the 
Abbot  of  Melrose  and  his  monks  the  lands  of  Et- 
trick  and  Rodono,  included  in  the  charter  of  1285, 
along  with  those  of  Garrick,  and  erected  the  whole 
into  a  free  regality ;  and  in  li42  the  same  grant 
was  confirmed  by  James  II.  In  1669  the  abbacy 
of  Melrose,  with  all  lands,  &c.,  belonging  thereto, 
including  Ettrick  (but  not  Bodono^,  was  disposed 
by  King  James  VI.  to  James  Douglas,  as  abbot  or 
commendator.  And  in  1609  the  lands  of  Ettrick 
were  erected  into  a  temporal  lordship,  called  the 
Lordship  of  Melrose,  in  favour  of  John  Viscount 
Haddington.  The  lands  of  Bodono,  forming  that 
portion  of  the  territory  in  the  original  charter  of 
1286  lying  in  Tarrow,  had  been  disjoined  from 
the  other  portion  lying  in  Ettrick ;  and  in  1699  a 
charter  was  granted  by  the  King  in  favour  of  John, 
Master  of  Tester,  wUr  alia,  of  the  lands  of  Bodono; 
which  are  thus  described  "  Tbtat  et  inUgrae  terrat 
de  Eodona,  ieiUeet  terrat  de  Longhank^  terrae  de  Quhy- 
tehoip,  terras  de  Litillhope  als  Rodono  ehajfell  et  terras 
de  Mucklehoip,  cum  silvis  laeubus  partmts  pendieulis 
lie  outseUiSf  cum  omnibus  aliis  suis  pertinentiis  Jaeen 
infra  vieeeommiiatum  nostrum  de  Sdkirk"  The  pur- 
suer alleged  that  St  Mary's  Loch  and  the  Loch  of 
the  Lowes  were  within  the  lands  conveyed  by  this 
charter,  and  were  the  lochs  thereby  conyeyed. 
The  lands  of  Bodono  continued  in  the  poesessien 
of  the  family  of  Tester,  afterwards  Earls  of  Tweed- 
dale,  until  the  end  of  the  following  century;  and,  in 
1688,  were  conyeyed  to  William  Hay,  son  of  the 
then  Earl  of  Tweeddale,  by  his  second  marriage 
vrith  Elizabeth  Montgomerie.  Upon  this  disposition 
William  Hay  obtain^  a  charter  of  resignation  and 
erection  from  the  Crown  in  1688.  This  charter 
described  the  lands  as  conveyed  "  cum  domibus  .  . 
.  •  silvis  laeubus  piseationxbus  pasturagiis  lie  out' 
field  infield  oulsettis  partibus  pendieulis  et  pertinen. 
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eanind"  This  charter  farther  contained  a  diijunc- 
tion  of  the  lands  of  Bodono  from  others  with  which 
it  had  been  incorporated,  and  erected  it  into  a  free 
barony,  the  barony  of  Rodono.  This  barony  con- 
tinued to  be  possessed  by  William  Hay's  successors 
under  Grown  titles  containing  loefUf  down  to  1816, 
when  his  lineal  descendent,  William  Hay  of  Dunse, 
sold  to  Robert  Henderson  of  Abbotnile,  the  lands  of 
Chapelhope  and  others.  Henderson  obtained  a 
crown  charter  of  resignation  in  the  same  year,  in 
which  the  lands  so  conveyed  were  described  "cum 
domilnu  edifieiU  hortia  prtUis  tilvia  lacubua  piseaium- 
ibw"  &c.  On  this  charter  Robert  Henderson  was 
infeft.  Subsequently,  in  1831,  the  remaining  por- 
tions of  the  barony  were  sold  to  George  Pott  of 
KnowBouth,  who,  in  1889,  obtained  a  crown  charter 
of  the  subjects,  in  which  they  were  described  in 
the  same  terms  as  in  the  charter  of  1688.  The 
pursuer  subsequently,  in  1860,  acquired  the  whole 
barony  from  the  representatives  of  Pott  and  Hen- 
derson. 

The  lands  of  Rodono  lie  partly  on  the  Loch  of 
the  Lowes,  and  partly  on  St  Mary's  Loch.  There 
are  only  three  proprietors  of  lands  adjoining  these 
lochs  besides  the  pursuer.  The  lands  are  those  of 
Henderland,  belonging  to  James  Wolfe  Murray  of 
Cringletie ;  Kirkstead  and  Dryhope,  belonging  to 
the  Duke  of  Buccleuch ;  and  Bowerhope  and  Gross- 
cleuch,  the  property  of  the  defender,  Lord  Napier. 
The  pursuer,  besides  relying  on  his  titles,  averred 
immemorial  use  and  enjoyment  of  the  lochs  on  the 
part  of  the 'proprietors  of  Rodono 

The  defender,  Lord  Napier,  asserted  a  right  of 
sole  property  in  the  said  lochs,  to  the  exclusion  not 
only  of  the  public  but  also  of  all  the  neighbouring 
TOoprietors  who  have  lands  bordering  on  the  lochs. 
He  averred  that  his  lands  of  Bowerhope  were  ori- 
ginally purchased  from  the  Grown  vassal  Robert, 
Lord  Roxburgh,  by  Sir  John  Granstown,  in  order 
to  bestow  them  upon  his  grandson,  Robert  Scott 
younger  of  Thirlestane.  Under  the  charter  from 
Lord  Roxburgh  in  favour  of  Robert  Scott  in  1607, 
the  lochs  in  question  were  not  united  to  the  lands 
of  Bowerhope,  nor  possessed  as  pertinents  of  these 
lands,  but  were  the  property  of  the  Grown.  Sub- 
quent  to  this  base  charter  in  favour  of  Robert  Scott, 
and  prior  to  his  infeftment  thereon  Hn  1612),  this 
gift  was  raised  to  a  Grown  holding.  Proceeding  on 
Lord  Roxburgh's  resignation,  a  charter  of  James 
VI.  was,  in  1607,  expede  of  the  lands  of  Bowerhope, 
with  the  addition  of  the  two  contiguous  lakes  now 
in  dispute.  The  charter  contained  the  words 
"ierras  de  Bmoerhoip  cum  domibut  edificiia  hortis 
pomeriU  partibus  pendieulis  et  pertinerUibtu  wia  qui- 
btueumque  ut  dictum  eat  jaeentibus  una  cum  duobus 
lacubus  nuneupatialie  St  Marie  Lochis  de  Lewis  cum 
iolo  tenia  piacariia  et  pertinentibua  eorundem  lacum 
cum  poteatate  dicto  Roberto  Seott^  auiaqua  aniedietia 
dictorum  lacum  aredandi  et  aliter  iisdem  utendi  et 
de  aiuper  diaponemdi^  tanquam  ipaorum  propriam  here- 
ditatem  ad  ipaorum  arbitrium  in  fuiurum"  &o.  The 
subjects  of  the  grant  were  to  be  held  feu,  under  a 
reddendo  to  the  Grown  of  the  yearly  payment  of 
£20,  6s.  8d.  Scots  for  the  lands  of  Bowerhope,  and 
20s.  or  £1  Scots  for  the  said  lakes.  Scott  was  in- 
feft on  4th  January  1612  on  this  charter,  as  well 
as  on  the  base  charter  holden  of  Loid  Rox- 
burgh. Robert  Scott  died  soon  after,  and  tibe  suc- 
cession to  these  lands  and  lakes  opened  to  his 
father,  Sir  Robert  Scott,  in  terms  of  the  destination 
in  the  entail.  Sir  Robert  became  vest  and  seized 
in  the  subjects  by  a  precept  from  Ghancery  in  1621. 
The  sasine  was  dated  19th  May  1621.    The  inves- 


titure of  Sir  Robert  contained  these  words : — ''ma 
cum  duobus  lacubus  ituncf^pafu  lie  Sonet  MarieKwkof 
ye  Lowia  eum  aolo  tenia  piacariia  etpertineKtibm  eonm- 
dem  laeuum"  &c.    Sir  Robert  died  in  1687,  a&d  wm 
succeeded  by  his  son,  John  Scott  of  Thirlestane, 
who  never  made  up  a  title  to  his  father,  in  conse- 
quence of  the  debt  on  his  father's  estate.     His 
cousin,  Patrick  Scott  of  Tanlawhill,  lineal  male  an- 
cestor of  the  defender,  apprised  the  estates,  and,  the 
defender  averred,  became  fully  and  feudaUy  vested 
by  special  agreement  with  the  creditors,  as  well  as 
by  the  title  under  his  own  apprising,  in  the  whole 
rights  affecting  the  said  estates,  comprehending 
Bowerhope  and  pertinents,  including  the  said  lochs. 
The  subsequent  titles  do  not  expressly  include  the 
said  lakes  nominaiim.    The  defender  averred  ex- 
elusive  possession  of.  the  said  lochs,  and  asserted 
that,  though  he  and  his  predecessors  had  permitted 
^  angling  from  the  shores  of  the  loch,  and  had  not 
debarred  their  neighbours,  the  other  riparian  pro- 
prietors, from  the  ordinary  and  natural  uses  of  the 
water — not  being  acts  of  property,  but  simply  inci- 
dent to  the  juxtaposition  of  their  lands— this  could 
not  be  interpreted  as  inferring  any  right  of  pn>- 
perty  in  these  riparian  proprietors.    The  defender 
pleaded  (1)  that  an  express  grant  of  a  private  in- 
land loch  to  one  of  several  proprietors  whose  lands 
front  thereon,  excluded  the  law  of  such  water  and 
its  aolum  being  common  property  among  the  sur- 
rounding proprietors  as  pertinents  of  their  lan(^; 
(2)  that  tiie  ordinary  uses  of  such  loch  at  its 
margin,  exercised  by  one  of  the  riparian  pioprieton 
were  not  relevant  to  infer  a  right  of  property,  or  to 
meet  a  clause  of  exclusive  property  founded  on  as 
express  grant  in  favour  of  another  party  whose 
lands  also  border  on  the  loch.     (8)  By  the  charter 
of  1607  the  entire  and  exclusive  property  of  the 
lochs,  and  the  aolum  thereof,  was  expressly  confeired 
by  the  Grown  on  Robert  Scott.     (4)  That  charter 
was  a  charter  of  union,  whereby  the  whole  excln- 
sive  right  to  the  said  lochs  became  united  to  the 
lands  of  Bowerhope  as  the  undivided perttHent  thenof^ 
and  so  became  thereafter  capable  of  passing  along 
with  the  lands  under  a  general  clause  of  parts  and 
pertinents.     (5)  The  exercise  of  acts  of  property 
being  rea  merce  faeultatia^  the  heritable  right  to  the 
lochs  conferred  by  the  Grown  in  1607  could  not  he 
lost  simply  non  utendo  without  exduaive  adverse 
possession  for  the  prescriptive  period  on  asnflacient 
competing  title;  and  so  the  defender's  exclnsiTS 
right  to  the  lochs,  even  as  comprehended  in  the 
general  clause  of  parts  and  pertinents  occurring  in 
file  subsequent  titles  by  progress,  does  not  require 
to  be  manifested  by  the  exercise  of  relative  acts  of 
property  prescriptively  used  over  the  said  subjectj 
but  is  to  be  explained  and  measured  in  dubio,  both 
as  to  extent  and  feudal  conditions,  by  reference  to 
the  terms  of  the  original  grant  in  1607.    (6)  E^" 
elusive  prescriptive  possession  by  such  acts  as  infer 
a  right  of  property  in  such  subjects  as  the  lochs  in 
question,  exercised  by  virtue  of  a  general  title  of 
parts  and  pertinents,  is  equivalent  to,  and  of  equal 
force  with,  a/w  expreaaum  grant;  and,  consequently, 
the  defender  and  his  predecessors,  having  exercised 
such  acts  of  property  over  the  said  lochs,  to  the  ex- 
clusion of  all  others  from  time  immemorial,  upon 
the  general  title  of  parts  and  pertinents  in  t^VJ" 
vestitures  subsequent  to  1607,  have  thereby  esto- 
blished  a  right  to  the  sole  and  exclusive  property 
of  the  said  lochs,  as  pertinents  of  the  lan^  "«" 
spective  of  the  per  expreaaum  grant  in  1607.    \J) 
The  continued  exaction  by  and  payment  to  tne 
Crown,  up  to  the  present  date,  of  the  feu-dnty  of  ^*. 
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Scots  specially  and  nominaiim  for  the  lalces  in  ques- 
tion, infers  exdusiTe  poesession  thereof  as  feudal  pro- 
prietor, and  the  exaction  of  the  same  infers  a  re- 
cognition by  the  Grown  of  the  said  exclusive  feudal 
rights  in  favour  of  the  defender  and  his  predecessors. 
(8)  The  specification  cum  Uuufms^  enumerated  inter 
aUa  in  the  general  clause  of  pertinents  in  a  grant  of 
lands,  has  no  particular  significance,  and  cannoik,  per 
«0,  be  construed  as  a  special  grant  of  any  particular 
loch.  ^9)  The  pursuer  had  not  produced  any  title, 
and  haa  averred  no  possession  to  compete  with  or 
exclude  the  defender's  sole  right.  (10)  Nor  to  in- 
fer any  right  of  servitude  over  the  lochs  in  question. 

The  pursuer,  on  the  other  hand,  contended  that 
the  two  lochs  in  question  were  excluded  from  the 
apprising  by  Patrick  Scott.  He  pleaded,  (1)  that 
after  the  Grown  charter  of  1699  in  favour  of  the 
Master  of  Tester,  conferring  upon  him  the  lands  of 
Bodono  cum  laeuimt^  it  was  ultra  vires  of  the  Grown 
to  make  a  special  and  exclusive  grant  of  the  lochs 
in  favour  of  any  other  person.  (2)  That  the  lochs 
having  been  treated  as  a  separate  tenement,  with  a 
specif  reddendo  effeiring  thereto  in  the  Grown 
charter  of  1607,  and  subsequent  titles  of  Robert 
Scott  and  Sir  Robert  Scott,  and  never  having  been 
incorporated  vrith  the  said  lands,  could  not  be 
daimed  by  the  defender  as  pertinents  thereof, 
under  titles  making  no  reference  either  general  or 
special  to  the  lochs  or  the  reddendo  relative  thereto. 
(3)  That  none  of  the  apprising  creditors  having 
induded  in  their  decreets,  or  in  the  titles  following 
thereon,  the  lochs  in  question,  the  defender,  claim- 
ing through  them,  had  no  title  to  insist  for  an  ex- 
dusive  right  in  the  lochs.  (4)  That  the  pursuer's 
title  conferred  on  him  a  right  of  common  property 
In  the  lochs,  and  a  joint  right  to  use  the  same 
along  with  the  other  proprietors  whose  lands  lie 
along  the  shores  or  margins  of  the  lochs.  (6)  At 
least,  the  pursuer's  title,  and  the  poesession,  use, 
and  enjoyment  of  the  lochs  and  waters  thereof,  im- 
memorially  had  by  him  and  his  predecessors,  con- 
fer upon  ium  such  rights. 

A  proof  was  led  on  the  subject  of  possession. 

The  Lord  Ordinary  (  JibviswoodsJ  found  that  the 
defender  (Lord  Napier)  was  vested  m  the  said  lands 
of  Bowerhope,  together  with  the  said  lochs,  fish- 
ings of  the  same,  and  pertinents  thereof,  under  the 
progress  of  titles  set  forth  in  the  record ;  that  the 
defender  and  his  authors  had,  under  these  titles, 
enjoyed  the  exclusive  possession  of  these  lochs  by 
using  the  same  for  fishing  and  fowling,  and  by 
keeping  boats  thereon,  and  by  excluding  others 
from  such  uses  thereof,  otherwise  than  as  under 
their  right  and  by  their  permission;  by  transacting 
with  others  on  the  footing  that  they  were  proprie- 
tors of  the  same,  and  by  making  payment  of  the 
feu'duty  due  to  the  Grown  in  respect  thereof;  that 
the  pursuer  was  infeft  in  the  lands  and  barony  of 
Rodono  "cum  domibuaj  edificiii^  hortis^ pratis,  laaUnu, 
piteaHonibua"  &o.,  and  that  the  said  lands  abut 
upon  and  adjoin  to  a  large  extent  the  margin  or 
shore  of  the  Loch  of  the  Lowes,  and  also  to  some 
extent  that  of  St  Mary's  Loch ;  that  the  pursuer 
and  his  authors  had  also,  in  fact,  used  the  margin 
of  the  said  lochs,  so  far  as  they  adjoin  his  lands* 
for  the  purposes  of  pasture,  watering  cattle,  and  the 
like ;  but  that,  in  point  of  law,  such  uses  as  the 
pursuer  or  his  authors  had  had  were  of  a  character 
which  he  or  they  might  enjoy  as  a  consequence  of 
their  access  to  the  same  as  proprietors  of  the  lands 
adjoining  the  lakes,  and  not  as  an  assertion  or  ex- 
ercise of  a  right  of  property  in  or  over  the  same. 
His  Lordship  therefoie  assoilzied  the  defender. 


vrith  expenses.  In  his  note,  his  Lordship  said  that 
it  vres  impossible  to  hold  that  the  mention  of  lakes 
in  the  charter  of  1699,  along  with  the  many  other 
subjects  which  may  be  and  usually  are  classed  un- 
der the  general  head  of  pertinents  in  dispositions  of 
lands,  can  amount  to  more  than  a  suffident  title 
to  warrant,  as  against  the  Grown  or  other  granter, 
possession  of  such  lakes  as  are  within  the  boundaries 
of  the  lands.  It  was  not  at  all  of  such  a  character 
as  necessarily  to  denude  the  Grown  of  the  right  to 
lakes  which  merely  adjoin  in  part  the  lands  con- 
veyed. Taking  it  as  dear  that  the  Grown  was  not 
divested  of  the  property  of  the  lakes  by  the  charter 
of  1699,  it  seemed  to  follow  that  the  charter  of  1607 
was  one  which  it  was  within  the  right  and  power  of 
the  Grown  to  grant ;  and  that  the  defender's  title  at 
least  was  complete,  and  exdusive  of  any  alleged 
title  held  by  the  pursuer,  provided  only  he  had 
shown  that  he  was  under  the  progress  now  founded 
on.  That,  however,  was  a  serious  question,  as  the 
pursuer  had  strongly  maintained  an  argument 
from  the  omission  in  the  apprising  by  Patrick 
Scott  of  express  mention  of  the  lochs,  or  either 
of  them.  They  were  certainly  not  specially  ap- 
rised,  unless  and  except  in  so  far  as  they  might 
pass  under  the  general  designation  of  "pertinent 
earundem  jaeen."  The  terms  of  the  original  char- 
ter conveyed  the  lakes  along  with  Bowerhope,  and 
not  as  separate  subjects,  the  phrase  "  tma  cum  duobuM 
lacubus"  being  the  usual  words  to  convey  something 
of  a  pertinential  character  rather  than  a  distinct 
and  separate  subject.  This  went  far  to  support  the 
case  of  file  defender;  and  the  Lord  (Ordinary 
thought,  on  the  whole,  that  the  lakes  were  conveyed 
and  transmitted  as  pertinents  of  Bowerhope,  and 
that  the  defender  must  prevail  on  the  question  of 
title.  Had  the  state  of  poesession  been  otherwise 
than  in  accordance  with  this  view  of  title,  the  Lord 
Ordinary  would  not  venture  to  say  what  effect  that 
might  have  had  on  the  conclusion  to  which  he 
would  have  come.  But,  while  the  nature  of  the 
subject  did  not  admit  of  acts  of  possession  of  much 
variety,  yet,  such  as  they  are,  the  exercise  of  them 
appeared  to  his  Lordship  to  have  been  wholly  with 
the  defender,  and  that  in  direct  assertion  and  as  in 
right  of  a  claim  of  property.  Gertainly,  any  acts 
of  possession  on  the  part  of  the  direct  authors  of 
the  pursuer  appeared  to  have  been  of  a  very  slender 
character,  and  all  reconcileable  witli  the  existence  of 
a  right  of  property  in  another. 

The  pursuer  reclaimed. 

D.-F.  MoHOBjnrF,  Youna,  and  A.  Mongbxiff,  for 
him. 

Lobd^Advooaci  Gobdon,  Nafixb,  and  Fbasbb,  £or 
respondents. 

LoKD  GuBBixBiLL,  after  stating  the  daim  of  the 
parties  respectively,  said  that  the  presumption  of 
the  common  law  was  in  favour  of  the  pursuer's  de- 
mand. The  principle,  as  stated  by  Lord  Stair 
(ii,  8,  78),  was  that,  "  albdt  woods  and  loeha  use  oft 
to  be  expressed,  yet  they  are  comprehended  under 
part9  and  pertinents;  and,  therefore,  the  master  of 
the  ground  hath  not  only  right  to  the  water  in 
lochs,  but  to  the  ground  thereof,  and  may  drain  the 
same,  unless  servitudes  be  fixed  to  watergangs  of 
mills  or  other  works ;  and  the  ground  of  the  loch, 
and  all  that  is  upon  it,  or  under  it,  is  a  part  of  the 
fee ;  but  if  the  Uch  be  not  wholly  within  ike  fee,  but 
partly  within  or  adjacent  to  the  fee  of  another,  then, 
utUeee  the  loch  be  expreeaed,  it  will  be  divided  among 
the  fiare  whou  lands  front  thereon,'*  His  Lordship 
referred  also  to  Bankton,  ii,  812 ;  and  Bell's  Prin., 
il  648, 1110.   The  titles  of  all  the  riparian  propria- 
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tore  were  in  conformity  with  this  presumption,  each 
having  a  right  to  his  property  wi&  parts  and  per- 
tinents. It  further  appeared  that  from  time  imme- 
morial the  riparian  proprietors  had  enjoyed  the 
joint  use  and  possession  of  the  loch.  As  to  the 
nature  and  possession  of  Lord  Napier  himself  and 
his  predecessors,  it  appeared  (1)  that  it  reached 
back  to  1816,  when  the  late  Lord  Napier  began  to 
reside  at  Tbirlestane,  a  few  miles  from  the  loch. 
(2)  T%at  about  that  time  he  put  a  boat  on  St 
Mary's  Loch,  and  used  it  for  fishing ;  that  about 
1828  a  boat-house  was  erected  on  the  bank  of  his 
lands  of  Bowerhope,  and  a  person  called  Tibby 
Shields  put  in  charge,  with  instructions  to  let  no 
one  use  the  boat  witi^out  Lord  Napier's  permission. 
(8)  That  on  one  occasion  Lord  Napier  prevented  a 
person  named  BaUantyne — ^who  was  neither  owner 
nor  tenant  of  any  of  the  riparian  lands— from  using 
a  boat  on  the  loch.  (4)  That  Lord  Napier  gave 
orders  that  no  one  was  to  use  an  "  otter  "  for  fish- 
ing on  the  loch ;  but  that  that  order  was  not  en- 
forced against  a  tenant  of  other  riparian  lands. 
(5)  That  in  1864  he  allowed  the  owners  of  mills  on 
the  Tarrow  to  take  water  firom  the  lochs  in  seasons 
of  drought.  (6)  That  the  occupants  of  the  lands 
of  Bowerhope  and  Crosscleuch  used  the  water  of  the 
lochs  for  ordinary  purposes,  and  pastured  their 
cattle  down  to  the  water  edge.  All  this,  however, 
did  not  show  exclunve  possession  on  the  part  of 
Lord  Napier.  No  exclusion  took  place  till  1861, 
when  the  defender  applied  for  an  interdict  against 
the  pursuer.  His  Lordship  then  went  over  the 
poof  in  regard  to  the  use  and  possession  of  the 
loch  by  the  other  riparian  proprietors,  and  held 
that  it  established  a  joint  use  on  the  part  of  all  of 
them. 

**  But  what  the  defender  founded  his  claim  upon 
was  a  Grown  charter  in  1607  in  favour  of  the  owner 
of  the  lands  of  Bowerhope,  and  which,  besides  being 
a  renewal  of  his  investiture  in  these  lands,  con- 
tained also  an  original  grant  of  the  lochs  in  ques- 
tion, with  a  separate  reddendo,  in  conformity  with 
an  Act  of  Parliament  therein  referred  to.  Although 
it  appears  to  me  to  be  very  doubtful  whether  these 
lochs  did  not  then  belong  to  all  the  owners  of  the 
riparian  lands  as  legal  pertinents  thereof,  accord- 
ing to  the  principle  of  the  common  law ;  and,  con- 
sequently, whether  it  was  then  within  the  power  of 
the  Crown  to  grant  an  exclusive  right  thereof  to 
any  one  of  them  (and  I  shall  afterwards  advert  to 
this  matter),  I  shall  first  of  all  consider  the  ques- 
tion whether  or  not  this  exclusive  right  (supposing 
it  to  have  been  valid)  has  been  transmitted  to  the 
defender.  Lord  Napier.  The  progress  of  titles 
showed  that  the  lands  of  Bowerhope,  with  their  per- 
tinents, subject  to  the  payment  of  their  own  feu- 
duty,  had  been  transmitted  to  the  defender  by  the 
very  same  description  of  these  subjects,  and  of  the 
feu-duties,  as  that  contained  in  the  charter  of  1607 ; 
but  that,  in  all  these  titles  subsequent  to  1621,  there 
is  an  entire  absence  of  the  lochs  and  of  the  feu- 
duty  under  which  they  had  been  feued.  It  appears 
to  me  that  the  late  Lord  Napier,  after  he  went  to 
reside  at  Thirlestane,  had  allowed  this  charter  of 
1607  to  mislead  him  into  a  mistaken  belief  that 
both  of  the  two  subjects  contained  in  it  had  been 
transmitted  to  him ;  and  that  his  son,  the  defender, 
has  fallen  into  the  same  mistake.  But  that  the 
notion  is  a  mistake  appears  >  clearly,  as  I  think, 
from  an  analysis  of  that  title."  His  Lordship  then 
went  minutely  over  the  titles,  and  stated  the  re- 
sult, in  his  opinion,  to  be  that  the  defender  could 
not  get  the  better  of  the  entire  absence  from  the 


titles  of  himself  and  his  predecesson,  for  more  than 
two  centuries,  of  any  right  to  the  lochs  in  question 
by  pleading  that  they  had  been  transmuted  into  a 
part  and  pertinent  of  Bowerhope. 

Two  otiier  articles  of  evidence  had  been  foonded 
on  by  the  defender  in  support  of  his  exclnsiTe 
claim.  The  one  was  the  existence  for  a  consider- 
able time  of  a  rumour  among  persons  in  the  vicinity 
of  the  lochs  that  they  bebnged  to  him.  Such  a  n- 
mour,  even  if  its  origin  were  not  traced,  could  not 
supply  the  want  of  a  title.  But  that  rumonr  was 
not  of  very  old  date.  It  was  a  rumour  that  the  de- 
fender held  by  charter,  but  an  examination  of  the 
titles  had  shown  that  to  be  groundless.  The  other 
article  of  evidence  was  that  the  20s.  Scots  of  fen- 
duty  stipulated  for  the  lochs  in  the  charter  of  1607 
had  been  paid  to  the  Crown  since  1823  by  the  de- 
fender and  his  predecessor.  But  these  payments 
had  been  altogether  spontaneous,  and  therefore 
could  not  create  a  right  which  was  not  in  the  titles. 
It  had  been  maintained  at  the  debate  that,  at  all 
events,  if  the  title  to  the  lochs  remained  in  hcmdi- 
taUjaceiUe  of  Sir  Robert  Scott  under  his  investiture 
in  1621,  the  pursuer  would  have  no  tide  to  sue. 
He  would  not  be  entitled  to  insist  in  the  first  con- 
clusion of  the  summons,  but  then  the  defender 
would  have  no  title  to  interfere,  as  he  had  done, 
with  the  pursuer's  possession,  and  the  porsner 
would  be  entitled  to  decree  to  that  extent 

"  But  such  is  not  now  the  state  of  matters.  In  the 
first  place,  I  think  there  is  ground  to  presume  that 
the  very  peculiar  grant  of  an  exclusive  right  to  the 
lochs  by  the  charter  of  1607  never  was  valid  or 
effectual,  and  that  these  lochs,  even  then,  belonged, 
according  to  the  rule  of  the  common  law,  to  all  the 
riparian  owners  jointly.  That  prior  to  1607  no  ex- 
clusive grant  of  them  had  been  made  to  any  per- 
son, appears  from  the  very  fact  of  their  having  titen 
been  included  in  that  charter  to  Robert  Soott ;  and 
therefore  there  is  no  evidence  to  exclude  the  1^ 
presumption  that  prior  to  that  date  the  lochs  had 
belonged  to  the  riparian  heritors,  and  that,  oonse- 
quentiy,  it  was  tiUra  virea  of  the  Crown  to  make 
tiiat  grant  of  them.  That  presumption  is  corroho- 
rated  by  the  fact  that,  after  the  death  of  the  gran- 
tees of  that  charter,  Robert  Scott  and  his  father, 
that  title  to  the  lochs  was  not  kept  up ;  and  that 
for  more  than  two  centuries  which  have  since 
elapsed  there  has  never  been  any  attempt  by  any 
person  to  renew  the  investiture,  which  so  fell  into 
desuetude.  And,  above  all,  it  does  not  appear  that 
that  charter  ever  was  followed  by  exclusive  posses- 
sion or  use  of  the  lochs  by  Robert  Scott  or  his 
father,  or  by  any  person  in  their  right.  They  cer- 
tainly never  drained  the  lochs,  or  used  the  area 
thereof,  or  disponed  the  same.  On  the  contrary,  it 
has  been  proved  that,  so  far  back  as  the  memory  of 
man  reaches,  the  only  possession  or  use  of  these 
lochs  which  has  taken  place  has  been  precisely  that 
joint,  or  common,  and  promiscuous  use  and  powes- 
sion  of  them  which  is  characteristic  of  their  bemg 
under  the  operation  of  the  principle  of  the  common 
law.  And  that  this  is  now  the  true  state  of  mAt- 
ters  is  conclusively  established  by  the  operation 
of  the  positive  prescription.  For,  on  t^i®  °?® 
hand,  the  titles  of  all  the  four  owners  rt  the 
riparian  lands  contain  right  thereto,  with  ex- 
press clauses  of  parts  and  pertinents.  And,  ontbe 
other  hand,  it  has  been  proved  by  the  evidence  tfitf 
all  of  them,  for  more  than  forty  years,  and  indeed 
for  time  immemorial,  have  enjoyed  promiscuouwyi 
and  in  common,  all  the  uses  of  the  lochs  oj.^*^ 
they  are  susceptible ;  and  there  is  not  the  shghtesi 
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indication  of  the  heirs  of  Sir  Robert  Scott,  or  of  any 
person  whatever  in  his  or  their  right,  having  ever 
intermpted  or  interfered  with  that  possession  in  any 
way  or  on  any  occasion  whatever.  The  rule  of 
law,  is,  that  "  a  right  or  subject  may  be  carried  by 
prescription  though  it  be  nofc  expressed  in  the  pre- 
scriber's  charter,  if  he  shall  have  possessed  it  for 
40  years  as  part  and  pertinent  of  another  subject 
speeially  mentioned  in  it.  This  obtains,  though 
the  competitor  should  have  been  specially  infeft  in 
the  subject  in  dispute,  unless  he  has  also  taken  care 
to  preserve  his  right  either  by  acts  of  possession  or 
of  interruption  within  the  year  of  prescription." 
(Ersk.  iii,  7,  4.) 

And  it  is  of  importance  to  observe  that,  in  refer- 
ence to  the  operation  of  prescription  against  the 
heirs  or  representatives  of  Sir  Robert  Scott,  the 
acts  of  possession  of  the  defender  himself  and  his 
predecessors,  as  owners  of  Bowerhope,  as  well  as 
those  of  the  other  riparian  owners,  operate  in 
favour  of  all  of  them. 

LovD  Deas  was  for  adhering  to  the  interlocutor 
of  the  Lord  Ordinary.  On  tlie  question  of  posses- 
sion his  Lordship  held  that  the  possession  had  by 
the  pursuer  and  his  predecessors  amounted  to  this : 
1,  Their  cattle  pastured  down  to  water's  edge,  fol- 
lowing the  water  in  its  varying  state  so  far  as  there 
was  any  herbage.  2,  Their  cattle  watered  in  the 
lochs.  8,  On  some  occasions  they  took  some  peats 
for  fuel  and  cut  some  reeds  for  thatch.  4,  They 
occasionally  took  some  gravel  from  the  margin.  6, 
They  sometimes  bathed  in  the  lochs.  6,  They 
angled  occasionally  from  the  banks.  7,  They 
washed  their  sheep  in  the  lochs  and  stream  joining 
them.  The  possession  of  the  Duke  of  Buccleuch 
and  Murray  of  Henderland  was  similar,  with  some 
slight  differences.  The  latter  proprietor  had,  in 
some  of  his  leases,  reserved  right  to  pnt  a  boat  on 
the  loch,  with  a  view  to  angling,  and  sometimes 
the  Henderland  tenants  used  a  boat  on  the  loch. 

Lord  Napier's  possession  included  all  the  kinds  of 
possession  had  by  the  pursuer  and  the  other  riparian 
proprietors ;  but,  farther,  he  exercised  acts  of  posses- 
sion different  in  extent  and  kind  from  those  exercised 
by  the  other  heritors.  He  had  a  boat  continuously 
on  the  loch  since  1816.  He  gave  permission  to 
several  parties  to  put  boats  on  the  loch.  He  and 
his  predecessors  fished  both  lochs  with  nets.  They 
prohibited  *  otter*  fishing,  and  Lord  Napier  allowed 
the  Selkirk  manufacturers  to  take  water  from  the 
loch,  giving  them  a  grant  of ' *  my  water. "  The  lochs 
were  immemorially  understood  to  belong  to  Lord 
Napier.  Mr  Hay  of  Dunse,  the  pursuer's  predeces- 
sor, certainly  understood  that  he  had  "  a  right  to 
the  lochs,"  and  that  Lord  Napier's  possession  was 
not  exclusive.  But  then  he  lived  60  or  60  miles  off, 
and  had  no  means  of  hearing  the  common  rumour 
in  the  neighbourhood  of  the  lochs. 

As  to  the  title  of  the  pursuer,  it  was  clear  that 
the  charter  of  1599  conferred  upon  the  grantee  no 
immediate  right  of  property  or  joint  property  in  the 
lochs  in  dispute.  The  general  words  cum  silvia 
laeubust  &c.,  are  only  understood  to  mean  in  such 
cases,  '*  wood  and  lakes  if  any  be."  In  the  present 
case  all  the  witnesses,  on  both  sides,  acquainted 
with  the  district,  agree  in  stating  that  the  large 
pools  in  the  marshy  |pround  were  called  Ghapelhope 
Lakes,  so  that  there  were  lakes  to  answer  to  the 
words  CUM  lacubus.  But,  besides,  these  words 
could  not  be  held  to  import  a  grant  of  the  lochs 
now  in  dispute,  which,  eight  years  after,  were  ex- 
pressly granted  to  another  party.    Robert  Scott  was 


infeft  in  the  lochs,  and  it  was  never  suggested  that 
the  grant  to  him  was  in  prejudice  of  a  prior  grant. 
The  position  of  the  pursuer's  authors  under  the 
charter  of  1599  was  just  that  of  a  party  holding  a 
grant  of  Rodono,  with  parts,  pendicles,  and  perti- 
nents, which  might  enable  him  to  acquire  by  pre- 
scriptive possession  a  right  of  joint  property,  or  even 
of  exclusive  possession  of  the  lochs  in  dispute,  but 
certainly  did  not  confer  upon  him  at  once  either  of 
these  rights.  A  loch  entirely  surrounded  by  the 
lands  conveyed,  and  inaccessible  to  any  third  party, 
will,  in  the  ordinary  case,  be  comprehended  in  the 
conveyance,  because  the  tolum  is  within  the  boun- 
daries, or  nominatim  description  of  the  lands  them- 
selves, as  much  as  if  it  were  a  peat  moss  in  the 
heart  of  the  estate.  "  But  it  would  be  an  extrava- 
gant proposition  to  hold  that  wherever  the  Crown 
makes  a  grant  of  a  stripe  of  ground  on  the  banks  of 
a  loch,  with  parts,  pendicles,  and  pertinents — ^for 
instance,  on  the  banks  of  Loch  Lomond,  which  is 
thirty  miles  long,  and  many  miles  broad — ^there  is 
at  once,  and  without  the  necessity  of  prescriptive 
Ix)sse88ion,  vested  in  the  grantee  a  right  of  joint 
property  in  the  whole  solum  of  the  loch,  and  the 
Crown,  although  retaining,  it  may  be,  all  the  other 
lands  on  the  banks,  is  thus  divested  of  the  exclusive 
right  of  property  which  I  assume  it  previously  pos- 
sessed. I  know  no  authority  whatever  for  a  doc- 
trine of  that  kind,  and  I  have  really  no  doubt  at 
all  that,  by  the  grant  of  1599,  the  Crown  was  not 
divested  to  any  extent  of  the  property  of  the  lochs 
in  dispute,  but  remained  m  tittdo  as  before,  to  make 
the  grant  of  1607.  It  follows  from  this  that  the 
effect  of  the  Crown  charter  of  13th  August  1607 
was,  CO  t/>«o,  and  at  once,  to  vest  in  Robert  Scott  the 
exclusive  right  of  property  in  the  lochs  in  question." 
The  right  under  such  a  grant,  his  Lordship  held, 
required  no  possession  to  validate  it,  and  could  not 
even  be  lost  by  the  long  negative  prescription  for 
want  of  possession,  unless  gained  by  another  party 
having  a  proper  title  by  the  positive.  The  object 
of  the  Crown  grant  of  1607  was,  his  Lordship 
thought,  on  looking  to  the  structure  and  terms  of 
the  charter,  to  attach  the  lochs  as  pertinents  to  the 
lands  of  Bowerhope.  The  parties  connected  with 
the  decreets  of  adjudication  and  apprising  appeared 
to  have  understood  the  words  "  with  the  pertinents'* 
as  carrying  the  lochs  with  the  lands.  The  words 
themselves  were  habiU  enough  for  that  purpose. 
There  was  no  competition  here  between  two  sets  of 
adjudging  creditors,  the  one  attciching  the  lands  of 
Bowerhope  with  the  pertinents  generally,  and  the 
other  with  the  lochs  nominatim.  If  the  right  to  the 
lochs  was  not  carried  by  the  decreets  of  adjudica- 
tion and  apprising,  that  right  remained  with  the 
heirs  of  Sir  Robert  Scott,  who  had  not  made  any 
claim,  butj  on  the  contrary,  understood  that  the 
right  had  passed  to  Patrick  Scott.  The  creditors 
had  undoubtedly  intended  to  attach  the  whole 
real  estates  of  Sir  Robert  Scott.  His  Lordship  then 
commented  upon  the  titles  of  the  defender,  and  on 
the  payment  by  him  and  his  predecessors  of  the 
feu  duty  for  the  lochs  to  the  Crown,  and  referred 
again  to  the  possession  had  by  the  defenders,  and 
said  that,  on  the  whole  matter,  his  opinion  was  in 
favour  of  adhering  to  the  interlocutor  of  the  Lord 
Ordinary. 

Loan  Abdkillan  took  the  same  view  as  Lord%/«^ 
QiiiiiiuliiU,  and  gave  a  full  explanation  of  his  rea- 
sons for  adhering  to  the  interlocutor  of  the  Lord 
Ordinary. 

Interlocutor  of  Lord  Ordinary  adhered  to. 
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Agents  for  pursuer— Scott,  Moncrieff,  &  Dalgetty, 
W.S. 
Agents  for  defender— Hunter,  Blair,  &  Cowan, 

Thursday^  Jv/ne  27. 

SHEDDSN  AKD  OTHEBS,  PETITIONEBS. 

Trutt — Deed  of  Astumption — Sequestration  of  Trust- 
Estate— Judicial  Factor — Eeeal  of  Factory.    A 
trust-estate  being  in  the  hands  of  a  sole  trus- 
tee, the  Court,  on  the  prayer  of  beneficiaries, 
sequestrated  Uie  estate,  and  appointed  a  judi- 
ciiJ  factor.     Sometime  thereatter  the  trustee 
executed  a  deed  of  assumption  and  conveyance 
in  farour  of  himself  and  two  new  trostees, 
whereupon  the  beneficiaries  prayed  for  recal  of 
the  sequestration  and  factory.   Prayer  granted 
by  the  Court  in  the  exercise  of  its  equitable 
jurisdiction. 
Mrs  M'Ewan,  by  trust-disposition  and  settlement, 
conveyed  her  property  to  trustees,  for  behoof  of 
her  children.    On  the  death  of  the  truster,  John 
Kennedy  Donald,  as  the  sole  suryiving  and  accept- 
ing trustee  under  the  settlement,  entered  upon  tne 
possession  and  management  of  the  estate.    He  con- 
tinued to  intromit  with  the  estate  until  1862,  when 
he  became  insolvent,  and  was  rendered   notour 
bankrupt.    He  had  at  that  time  funds  of  the  estate 
in  his  possession.    On  his  refusal  to  assume  new 
trustees  at  the  request  of  two  of  the  beneficiaries, 
and  on  an  application  to  the  Court,  the  Court  s&* 

3uestrated  the  trust-estate,  and  appointed  Mr  W. 
.  Carswell  judicial  factor  thereon.  Thereafter  the 
judicial  factor  managed  the  estate.  On  8th  March 
1866,  Mr  Donald,  as  sole  surviving  trustee,  exe- 
cuted a  deed  of  assumption  and  conveyance,  assum- 
ing two  new  trustees  to  act  along  with  him  in  the 
administration  of  the  trust-estate.  The  benefi- 
ciaries now  applied  for  recal  of  the  sequestration 
and  factory. 

LoBD  MuBB  reported  the  case. 

Lanoasteb  for  the  petitioners. 

The  Court  took  time  to  consider. 

LoBD  Pbxsidemt — This  is  a  petition  for  recal  of 
a  sequestration  and  factory  under  somewhat  pecu- 
liar circumstances,  which  has  been  reported  to  us 
by  Lord  Mure,  and  which  we  have  thought  it  worth 
our  while  to  consider.  It  seems  there  was  a  trust 
by  M'Ewan  which  got  into  such  a  position,  by 
there  being  only  one  trustee,  that  the  trust  could 
not  be  administered,  and  it  was  thought  right  to 
apply  for  the  appointment  of  a  judicial  factor.  A 
petition  was  presented  in  1862»  praying  for  service 
on  the  sole  trustee,  and  for  appointment  of  a  judi- 
cial factor.  The  prayer  has  been  apparently 
amended,—^  circumstance  which  was  not  brought 
under  our  notice  at  the  discussion, — and  there  is 
added  a  prayer  for  sequestration  of  the  trust-estate. 
And,  accordingly,  an  interlocutor  was  pronounced 
by  the  Lord  Ordinary  on  the  Bills,  sequestrating 
the  estate,  and  nominating  Mr  Carswell  to  be  judi- 
cial factor  for  the  purposes  of  Ihe  trust,  and  with 
the  usual  powers.  It  appeared  to  us  formerly  that 
the  Lord  Ordinary,  in  sequestrating  the  trust- 
estate,  had  gone  beyond  the  petition ;  but  it  now 
appears  that  this  was  justified  by  the  prayer  as 
amended.  Any  irregularity  is  very  trifiing.  The 
usual  powers  are  given,  as  well  as  the  powers  in 
the  trust-disposition  and  settlement ;  but  there  is 
nothing  material  in  that.    The  question  is  whe- 


ther, standing  the  estate  under  the  management 
of  the  factor,  it  is  competent  for  the  sole  trustee  to 
execute  a  deed  of  assumption  assuming  two  new 
trustees,  and  whether  that  deed  can  be  given  effect 
to  by  recalling  the  appointment  of  the  judicial  fac- 
tor, and  allowing  the  trust  to  revive?  I  believe 
your  Lordships  are  all  of  opinion  that  that  is  com- 
petent. At  first  there  is  a  technical  difficulty  in 
holding  that  a  trustee  who  has  been  superseded, 
and  out  of  whose  hands  the  estate  has  passed,  can 
execute  a  conveyance  to  himself  and  two  oUieis. 
But  this  objection  is  one  of  form  more  than  of  sub- 
stance, and  in  administering  our  equitable  jurisdic- 
tion we  are  not  bound  to  give  effect  to  it.  The 
deed  of  the  trustee  is  now  brought  into  active  ope- 
ration, for  the  first  time,  by  our  deliverance  of  re- 
cal, and  I  therefore  think  the  prayer  of  this  peti- 
tion may  be  granted. 

The  other  Judges  concurred. 

Agent  for  PetitionerB — John  Boss,  S.S.O. 


Thursday,  June  27. 

HALLT  V.  LANG. 
Landlord  and  Tenant — Summary  Applteation — i?f- 
movinff — Ejection-^Vieious  and  precarious  pos- 
session. An  application  presented  to  a  Sheriff- 
court  for  summary  ejection  of  parties  in  poa- 
session  of  house  and  lands  held  to  be  incompe- 
tent, there  being  no  allegation  that  the  poeses- 
sion  was  either  vicious  or  precarious. 
This  was  an  advocation  from  the  Sheriff-court  of 
Dumbartonshire.  G^rge  Hally,  trustee  on  the 
sequestrated  estate  of  George  Lang,  cattle  dealer 
and  flesher  at  Baillieston,  in  the  county  of  Lanark, 
presently  residing  at  Blackmailing,  in  the  county  of 
Dumbarton,  presented  a  petition  in  the  Sheriff- 
court  of  Dumbarton,  against  the  said  G«oiige  Lang 
and  his  son  Robert ;  'iSJn  Elizabeth  Lang,  widow  of 
the  deceased  Robert  Lang ;  John  Lang,  son  of  the 
deceased  Robert  Lang ;  and  Mary,  Elizabeth,  and 
Ann  Lang,  daughters  of  the  deoesised  Robert  Laag, 
setting  forth  that  he,  as  trustee,  was  heritable  pro- 
prietor of  the  lands  of  Blackmailing  by  virtue  of 
act  and  warrant  of  the  Sheriff  and  disposition  bj 
Qeorge  Lang ;  that  the  respondents  George  and  Bo- 
bert  Lang  presently  occupied  and  possessed  Uie 
whole  of  the  said  lands  of  Blackmailing,  except  a 
dwelling-house  and  garden  occupied  and  posseoed 
by  the  other  respondents;  that  he,  as  trustee,  waa 
about  toseU  the  landsand  others,  but  therespondenia 
refused  to  remove  from  the  premises.  He  praved 
for  a  warrant  for  summary  ejection  and  removal  of 
the  respondents.  Condescendence  and  answers 
were  ordered  by  the  Sheriff.  The  petitioner,  in 
his  condescendence,  nazrated  his  titie  as  fenstee  for 
behoof  of  George  Lang's  creditors,  and  the  dispo- 
sition by  George  Lang  in  his  favour ;  alleged  that 
the  respondents,  the  widow  and  daughters  of  the 
deceased  Robert  Lang,  and  his  son  John  Lang,  oe- 
pied  the  dwelling-house  and  garden  at  Blaclmiail- 
ing ;  that  he,  as  trustee,  was  about  to  sell  the  said 
lands  with  immediate  entry  to  the  purchaser,  but 
the  respondents  refused  to  quit  the  premises.  He 
then  stated  that  the  titles  of  BlacJcmailing  consisted 
of  a  precept  of  dare  constat  \yg  the  oommissionen 
of  the  late  Lord  Blantyre  in  favour  of  tiie  deceased 
Robert  Lang,  dated  in  1798;  sasine  thereon  in 
favour  of  Robert,  recorded  in  1865 ;  Robert's  infeft- 
ment  had  been  reduced  in  1868 ;  George,  paasing 
over  his  father,  completed  a  title  to  his  grandfather 
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in  Febraary  1866,  and  then  conveyed  the  lands  to 
the  petitioner.  The  petitioner  then  stated  that 
Robert  Lang  at  his  death  had  left  a  settlement 
whereby  the  lands  of  Blackmailing,  which  he  pos- 
sessed on  apparency,  were  destined  to  G^rge  Lang, 
the  bankmpt,  burdened  with  annuities  and  liferents 
in  favour  of  his  widow  and  daughters  to  nearly  the 
annual  value  of  the  lands,  and  his  whole  personal 
and  moveable  estate  was  bequeathed  to  the  same 
respondents.  The  answers  put  in  for  the  widow  and 
daughters  of  Robert  Lang,  narrated  the  possession 
of  the  subjects  since  Robert  Lang's  death  in  1858, 
under  the  provision  in  his  settlement,  and  stated 
that  the  respondents  had  never  been  warned  to  re- 
move. John  Lang  denied  that  he  was  or  had  been 
in  possession.  No  appearance  was  made  for  the 
other  respondents. 

The  Sheriff-substitute  held  that  G^rge  Lang 
must  be  held  to  have  incurred  a  personal  respon- 
sibility for  the  onerous  debts  and  deeds  of  his 
father,  who  possessed  on  apparency,  in  terms  of  the 
Act  1696,  c.  24;  that  the  provisions  to  Robert's 
widow  and  daughters  were  onerous,  and  fell  to  be 
sustained  in  this  action ;  and  assoilzied  these  re- 
spondents. He  assoilzied  John  Lang  on  the  ground 
stated  in  John  Lang's  defence.  The  Sheriff  ad- 
hered. 

The  trustee  advocated. 

Mackkkzii  and  Thoms  for  him. 

A.  MoHOBunr  (with  him  Solioxtob^Qkscbal 
Millab). 

LoBD  Pbmident — There  is  a  very  clear  ground 
of  judgment  in  this  case^  The  facts  of  the  case 
necessary  for  our  consideration  are  simple.  Robert 
Lang,  the  proprietor  of  Blackmailing,  died  in  1858. 
He  left  a  trust-disposition  and  settlement,  by  which 
he  conveyed  to  trustees  his  lands  of  Blackmailing. 
His  widow,  and  daughters,  so  long  as  they  were 
unmarried,  were  to  have  a  liferent  of  the  house 
and  garden  at  Blackmailing;  and,  on  the  extinction 
of  the  liferent,  the  lands  were  to  be  conveyed  to  the 
eldest  son  of  the  truster,  George  Lang,  who  was 
to  have  rieht  to  the  remaining  or  unliferented  part 
of  the  lands  on  payment  of  certain  provisions  to  the 
mother  and  sisters.  There  can  be  no  doubt  that 
by  this  deed,  if  it  is  to  receive  effect,  the  eldest  son 
of  the  truster  is  to  have  the  estate  of  Blackmail- 
ing, subject  to  the  liferent  of  the  dwelling-house 
in  favour  of  the  truster's  widow  and  daughters.  It 
is  now  to  be  taken  as  conceded  that  the  truster  was 
possessing  on  apparency  only.  But  George  Lang 
having  made  up  a  title  by  writ  of  clare  constat^  in 
which  he  was  recognised  as  heir  of  his  grandfather 
G^eorge  Lang,  passing  over  his  father  Robert,  the 
consequences  in  law  are,  that  if  George  Lang  had 
been  solvent  he  would  have  been  liable  to  fulfil 
this  provision  in  favour  of  the  widow  and  daugh- 
ters. In  these  circumstances,  it  turns  out  that 
C^rge  Lang  had  been  sequestrated  four  years 
before  his  father's  death,  in  1864,  but  the  trustee  in 
the  sequestration,  so  far  from  interfering  with  the 
provision  in  the  deed  of  Robert  Lang,  allowed  the 
possession  of  the  widow  and  daughters  to  continue 
undisturbed,  in  virtue  of  this  deed  of  Robert  Lang, 
for  about  seven  years.  Whether  it  was  for  more 
than  seven  years  is  of  very  little  moment.  That 
possession  is  had  under  the  settlement  from 
Whitsunday  1858  until  the  presentation  of  this 
petition  in  1866.  At  that  time  the  trustee  appears 
to  have  tcUten  a  fit  of  unusual  activity.  He  first 
got  the  bankrupt  to  make  up  his  title  by  eUtre  eon- 
Mtai  in  February  1865,  and  then  to  execute  a  dis- 
poeition  in  his  favour ;  and  that  disposition  is  made 


effectual  by  registration  on  25th  March  1865,  two 
days  before  the  petition  was  presented.  So  that, 
down  to  March  1865,  the  trustee  never  thought  of 
disturbing  the  possession  of  the  widow  and  daugh- 
ters under  the  trust-disposition  and  settlement.  He 
recognised  that  trust-cbsposition  and  settlement  as 
a  good  title  of  possession  down  to  that  time.  But 
then,  by  this  petition  on  27th  March,  he  seeks  to 
eject  them  summarily.  In  these  circumstances  one 
would  demand  from  a  petitioner  a  most  distinct 
statement  of  the  grounds  on  which  he  asks  such  a 
summary  ejectment.  But  here  there  is  no  allega- 
tion of  the  petitioner's  grounds  whatever.  It  is  not 
said  here  that  the  respondents  are  possessing  with- 
out a  title.  It  is  not  said  that  they  are  vicious  or 
precarious  possessors.  Nothing  but  that  there  is  a 
title  to  Blackmailing  in  the  person  of  the  peti- 
tioner, and  that  the  respondents  are  in  possession 
of  the  dwelling-house  and  garden ;  and,  from  that, 
the  conclusion  is  deduced  that  they  should  be 
ejected  therefrom.  That  is  utterly  inoompetent. 
It  would  be  so  under  any  circumstances,  but  still 
more  dearly  under  those  here.  Mr  Hunter,  in  his 
"  Landlord  and  Tenant,"  has  justly  observed  that 
there  is  a  good  deal  of  confusion  of  language  about 
summary  removing ;  and  that  summary  removing 
and  ejection  have  been  mixed  up,  so  that  it  is 
difficult  to  keep  them  apart.  Summary  ejection 
can  only  be  had  in  certain  well  defined  oases.  I 
don't  propose  to  enumerate  all  the  cases,  for  there 
are  some  very  special  cases  not  coming  under  the 
general  category ;  but  generally  the  proper  ground 
is,  either  that  the  possession  is  vicious — ^t.^.,  ob- 
tained by  force  or  fraud ;  or  that  it  is  precarious— 
t.f.,  held  by  the  mere  tolerance  of  the  proprietor  of 
the  estate.  But  here  there  is  no  allegation  of  either 
in  the  petition ;  and  when  an  opportunity  for  stat- 
ing such  is  given  by  ordering  a  condescendence, 
which  was  indulgently  ordered  by  the  Sheriff,  so  far 
from  stating  it,  sJll  he  says  is  (1)  that  he  is  trustee  on 
the  estate  of  George  Lang;  and  (2)  that  the  re- 
spondents are  in  possession.  The  rest,  to  the  7th 
article,  have  nothing  to  do  with  the  question  of 
possession,  but  refer  to  his  own  title,  and  in  the  7th 
article  he  says  that  on  the  death  of  Robert  Lang 
a  pretended  settlement  by  him  was  alleged  to  have 
been  found ;  that,  by  that  settlement,  the  lands  of 
Blackmailing,  which  he  possessed  on  apparency, 
were  destined  to  George  Lang,  the  bankrupt,  bur- 
dened with  annuities  and  liferents  in  favour  of  the 
widow  and  daughters.  Anything  more  loose  in 
stating  a  case  I  cannot  imagine^  and  I  am  the  lees 
concerned  to  do  anything  to  avoid  an  objection  of 
incompetency  when  the  petitioner  does  not  avail 
himself  of  the  opportunity  of  stating  his  real  ground 
of  action.  The  plain  ground  of  judgment  for  us  is, 
that  the  petition  is  incompetent,  as  not  founded  on 
an  allegation  of  vicious  or  precarious  possession,  or 
any  other  relevant  averment. 

LoBD  GuBBiBHiLL — The  question  is.  Whether 
this  is  a  competent  remedy  ?  I  think  it  is  not.  I 
think  that  all  the  argument  overlooked  the  nature 
of  that  proceeding  which  we  call  an  ejection.  We 
must  not  confound  that  with  an  action  of  ejection. 
That  is  an  action  competent  to  a  party  unlawfully 
ejected  against  the  party  ejecting -him.  An  ejec- 
tion such  as  that  here  is  not  a  proper  action  at  all. 
It  is  a  kind  of  legal  diligence  provided  by  the  law 
for  carrying  into  execration  an  action  of  removing. 
That  is  plainly  stated  by  Erskine,  who  says,  that 
"  if  a  tenant,  or  other  possessor,  who  is  decreed  to 
remove  from  or  quit  possession  of  liuids,  shall  forci- 
bly oppose  the  execution  of  the  decree,  or  shall  ob- 
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Btinately  refuse  to  give  obedience  to  it,  notwith- 
Btanding  a  charge  given  him  upon  letters  of  hom- 
ing, the  obtainer  of  the  decree  may  procure  letters 
of  ejection,  issuing  from  the  Signet,  and  directed 
to  tbe  Sherifif,  who  is  required  to  dispossess  him, 
and  to  put  the  pursuer  in  the  possession ;  or,  if  the 
decree  be  pronounced  by  a  Sheriff,  he  himself  may 
grant  a  precept  of  ejection,  directed  to  his  own 
officer,  for  the  same  purpose  "  (iv,  iii,  §  17).  Here 
we  have  an  application  at  once  for  the  diligence  of 
law,  without  any  removing  applied  for.  On  that 
ground,  I  think  this  petition  is  altogether  inoom- 
petent.  Whether  even  an  action  of  summary  re- 
moving would  have  been  competent,  it  is  not  neces- 
sary to  inquire.  I  think  it  would  not  have  been 
competent ;  because  the  party  had  been  seven  years 
in  possession  without  challenge.  In  an  action  of 
removing,  that  might  have  been  a  good  defence. 
But  I  find  it  sufficient  here  to  rest  my  judgment 
on  the  ground  that  the  remedy  here  sought  was 
incompetent. 

LoBD  Deab — I  arrive  at  the  same  result.  I  think 
there  are  grounds  on  which  we  must  dismiss  this 
petition  apart  altogether  fh>m  the  merits  of  the 
question.  I  am  disposed  to  think  there  are  three 
grounds,  any  one  of  which  would  be  sufficient 
The  first  is  that  on  which  your  Lordship  in  the 
chair  mainly  went — that  there  is  not  set  forth  here 
any  such  ground  of  action  as,  according  to  the 
forms  of  process  in  the  Sheriff-court,  will  warrant 
an  ejection.  An  ejection  is  only  competent  when 
a  party  is  either  a  vicious  possessor  or  a  precarious 
possessor,  in  the  sense  of  having  no  title  at  all. 
These  are  the  cases  in  which  a  summary  ejection 
.is  competent,  and  a  party  asking  it  must  set  forth 
something  ei^  facie  to  support  his-allegation.  There 
is  nothing  here  setting  forth  that  the  case  comes 
under  either  category.  The  facts  set  forth  in  the 
petition  may  be  all  truQ,  and  yet  be  no  warrant  for 
summary  ejection.  It  is  not  said  that  the  respon- 
dents are  either  vicious  or  precarious  possessors. 
It  is  quite  consistent  with  all  in  the  petition  that 
tbe  party  was  in  possession  on  a  good  right  of  life- 
rent. There  might  be  a  well  constituted  burden  of 
liferent  under  which  the  widow  might  possess  all 
her  life.  I  doubt  if  a  defect  of  that  kind  in  the 
petition  could  be  remedied  by  a  condescendence. 
A  condescendence  is  an  exceptional  proceeding. 
The  parties  were  heard  before  the  condescendence 
was  ordered,  and  the  petition  might  have  been  dis- 
posed of  at.  once.  But  the  condescendence,  after  it 
was  put  in,  does  not,  any  more  than  the  petition,  set 
forth  a  good  ground  for  summary  ejection.  Se- 
condly, the  case,  if  you  go  beyond  the  petition  and 
look  at  the  condescendence,  does  not  fall  under  the 
provisions  of  the  Act  of  Sederunt — ^whereby  you 
can  only  have  such  a  summary  petition  in  a  case 
requiring  extraordinary  dispatch.  The  titie  of  the 
trustee  has  been  the  same  as  it  is  now  during  the 
whole  period  of  possession.  When  a  party  sJlows 
peaceable  possession  for  years,  the  law  refuses  to 
consider  that  as  a  case  requiring  extraordinary 
dispatch.  That  is  different  from  the  preliminary 
objection  arising  on  the  petition  itself.  But  when 
the  nature  of  the  action  was  seen  by  the  Sheriff,  it 
was  quite  competent  for  him  to  send  it  out  of  court 
OS  not  requiring  such  dispatch.  Thirdly,  even 
if  this  were  an  action  of  removing,  it  is  a  question 
if  this  is  not  a  case  where  the  possession  would  en- 
title the  party  to  a  possessory  judgment  on  an  ex 
facie  valid  title.  Possession  has  been  had  for  more 
than  seven  years  in  the  time  of  the  trustee  on  a 
deed  of  conveyance  ex  fade  good.    Moreover,  the 


heir  who  granted  it  had  been  infeft  on  a  elan  eon- 
ttat  long  unchallenged,  and  it  was  only  in  1865 
that  that  was  reduced,  on  the  ground,  then  dis- 
covered, that  the  grantor  had  died  before  infsft- 
ment.  If  that  had  not  been  done,  the  title  would 
have  been  good.  Apart  firom  that,  to  show  that  the 
disposition  was  not  a  good  conveyance  to  the  life- 
rentrix  would  require  the  whole  of  the  elaborate 
argument  we  have  had  ftom  the  advocator.  The 
benefit  of  a  possessory  tiUe  is,  that  it  requires  dis- 
cussion to  make  out  the  titie  to  be  bad.  On  all 
three  grounds,  either  of  which  is  sufficient,  the 
petition  is  incompetent. 

Lord  Abdullan  concurred. 

Agents  for  Advocator— Lindsay  &  Fateraon, 
W.S. 

Agents  for  Respondent— H'Ewan,  &  Caxment, 
W.B. 


Friday,  June  28. 

DICKSON  V.   MATTHEW. 
Bankruptcy —  Claim — Loan — Bond — Adcsiowledg' 
ment  of  DeU— Preference— 169^,  e.  6—1621,  c 
2S— Husband  and  Wife.     A  husband,  within 
sixty  days  of  bankruptcy,  granted  a  bond  in 
favour  of  his  wife,  acknowledging  receipt  in 
loan  of  various  sums  of  money  at  different  times 
from  his  wife,  &om  her  own  mnds,  binding  him- 
self to  repay  the  accumulated  sum  of  principal, 
amounting  to  iC531,  and  interest,  amounting 
to  £120,  under  a  penalty  of  one-fifth  more  of 
the  foresaid  principal  sum  of  £662 ;  and  to  pay 
interest  on  the  said  principal  sum,  from  the 
date  of  the  bond.    Held  (Lord  Deas  dissent- 
ing) that  this  was  a  mere  acknowledgment  of 
debt,  not  struck  at  by  the  Act  1696,  c.  6,  and 
that  the  wife  was  entitied  to  rank  for  the  ac- 
cumulated sum  in  the  bond,  with  interest  upon 
the  principal  sum  therein  from  the  date  of  ac- 
cumulation ;  but  not  for  interest  upon  the  in- 
terest accumulated  in  the  bond.     Held  that 
in  a  reduction  of  a  deed  under  1621,  c.  26,  or 
as  fraudulent  at  common  law,  proof  prout  de 
jure  is  competent  in  support  of  the  deed. 
In  the  sequestration  of  William  Matthew,  for- 
merly grocer  in  Broagbty  Ferry,  afterwards  manu- 
facturer in  Arbroath,  his  wife,  Mrs  Agnes  Harris 
or  Matthew,  on  2d  July  186p  lodged  an  affidavit 
and  claim,  in  which  she  deponed,  "  that  the  said 
William  Matthew,  above  designed,  is  at  this  date 
justiy  indebted  and  resting-owing  to  the  deponent, 
exclusive  of  his/u«  mariti  and  right  of  administrap- 
tion,  the  sum  of  £662,  lis.  Id.  sterling  of  principal, 
contained  in  a  bond  granted  by  the  said  William 
Matthew  to  the  deponent,  dated  the  2(Hh  day  of 
June  1866 ;  together  with  the  sum  of  £1,  Is.  6d., 
being  the  interest  thereof  at  the  rate  of  6  per  cent, 
from  said  20th  June  1866  to  this  date,  amounting 
together  to  the  sum  of  £668, 12s.  6d."    The  bond 
narrated  that  Mrs  Matthew  had  received  various 
sums  of  money  from  the  trustees  of  her  deceased 
sister,  Elizabeth  Harris,  in  implement  of  a  direc* 
tion  to  them  by  the  testator  to  convey  the  whole 
fee  residue  of  her  trust-estate  to  her  sister,  the 
claimant,  exclusive  of  her  husband's  jue  mariti  and 
power  of  administration ;  that  Mrs  Matthew  had  at 
different  dates  advanced  "  to  me,  on  loan,  the  seve- 
ral sums  above  mentioned,  as  received  by  her  aa 
aforesaid,  amounting  in  all  to  the  sum  of  £681, 18a. 
2d.  sterling,  of  which  I  hereby  acknowledge  the 
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leceipt:  And  whereas  no  interest  has  ever  been 
pcdd  or  accounted  for  by  me  to  the  said  Agnes 
Harris  or  Matthew  on  the  said  several  snms,  and 
that  the  same  amounts,  up  to  this  date,  to  £120, 
12s.  lid,  conform  to  state  hereto  annexed,  the  said 
Bums  of  £681,  18s.  2d.  of  principal,  and  £120,  12s. ' 
lid.  of  interest,  amounting  together  to  £662,  lis. 
Id. :  And  now,  seeing  that  the  said  Mrs  Harris  or 
Matthew  has  required  me  to  grant  these  presents 
in  manner  underwritten,  and  that  it  is  right  and 
proper  I  should  do  so ;  therefore  I  bind  and  oblige 
myself,  my  heirs,  executors,  and  successors,  jointly 
and  seTerally,  without  the  necessity  of  discussing 
them  in  their  order,  to  repay  to  the  said  Mrs  Agnes 
Harris  or  Matthew,  whom  failing,  to  her  issue, 
equally  among  them,  but  exdusive  always  of  the  Jus 
mariti  and  power  of  administration,  and  debts  and 
deeds,  and  diligence  of  the  creditors  of  myself,  and 
of  any  future  husband  of  the  said  Mrs  Agnes 
Harris  or  Matthew,  the  said  sum  of  £662,  lis.  Id. 
sterling,  being  the  foresaid  several  sums  and  in- 
terest remaining  ^due  thereon,  accumulated  as  at 
this  date,  and  tiiat  on  demand,  with  a  fifth  part 
more  of  the  foresaid  principal  sum  of  £662.  lis.  Id. 
sterling  of  liquidate  penalty  in  case  of  failure ;  and 
the  interest  of  the  said  principal  sum,  at  the  rate  of 
6  per  centum  per  annum,  from  the  date  hereof  till 
payment." 
The  trustee  after  taking  evidence  rejected  the  claim. 
The  SherijQf-subetitute  (J.  G.  Smith)  recalled  the  de- 
liverance of  the  trustee,  and  remitted  to  him  to  ad- 
mit the  claim.  The  trustee  presented  a  note  of  ap- 
peal to  the  court.  The  Lord  Ordinary  on  the  Bills 
(Curriehill)  dismissed  the  appeal  and  adhered  to  the 
interlocutor  of  the  Sheriff-substitute,  adding  this 
note : — ^*  What  is  claimed  by  the  respondent  Mrs 
Matthew  is  to  be  ranked  as  a  common  creditor  upon 
the  sequestrated  estate  of  the  bankrupt,  who  is  her 
husband.  She  is  not  claiming  ^preference,  directly 
or  indirectly,  over  aU  or  any  of  the  other  creditors. 
Hence,  the  only  question  is,  whether  or  not  the  eoi- 
denee  upon  which  her  claim  is  founded  is  sufficient. 
That  evidence  consists  of  a  bond  granted  by  the 
claimant,  dated  20th  June  1866,  with  various  docu- 
ments and  parole  testimony  produced  in  support  of 
the  narrative  of  that  bond.  As  that  bond  was 
granted  to  the  claimant  by  her  own  husband,  and 
within  a  fortnight  of  the  date  of  his  sequestration, 
that  evidence  requires  to  be  very  carefully  sifted. 
But  on  examining  the  evidence  by  which  the  claim- 
ant supports  the  bond,  the  Lord  Ordinary  sees  no 
cause  to  doubt  the  truth  of  the  narrative  of  the  bond. 
He  has  no  doubt  that,  at  common  law,  that  evidence, 
in  the  absence  of  all  counter-evidence,  is  sufficient 
to  establish  that  the  claimant  is  a  personal  creditor 
of  the  bankrupt.  The  bond  explicitly  states  that 
that  is  the^case,  and  sets  forth  the  manner  in  which 
the  debt  was  incurred ;  and  the  other  evidence,  writ- 
ten and  parole,  which  has  been  adduced,  not  only 
throws  no  doubt  of  suspicion  upon  the  statement  in 
the  bond  itself,  but  so  entirely  accords  with  it  as  to 
leave  no  reasonable  doubt  that  the  debt  was  in- 
curred by  the  bankrupt  to  the  claimant.  And 
aocordin^y,  at  the  debate  before  the  Lord  Ordi- 
nary, the  appellant's  counsel  stated  that  his  chal- 
lenge of  the  claim  was  founded,  not  upon  the 
common  law  nor  upon  the  Bankrupt  Statute  1621, 
but  upon  the  later  Bankrupt  Statute  1696,  c.  6. 

••  The  Lord  Ordinary  thinks  that  the  present  ques- 
tion is  not  within  the  category  of  cases  which  fall 
under  the  operation  of  the  Statute  1696.  The 
enactments  in  that  Statute  are  applicable  only  to 
deeds  the  grantees  of  which  are  ertditort  of  the 


bankrupt,  and  by  which  an  undue  preference  is 
given  dSrectly  or  indirectly  over  the  bankrupt  estate 
to  such  creditors,  '  either  for  their  satisfaction  or 
further  security,  in  preference  to  other  creditors.' 
Unless,  therefore,  the  claimant  in  the  present  case 
was  a  creditor  of  the  bankrupt,  she  could  not  be  in 
the  predicament  of  a  creditor  who  had  obtained 
satisfaction  or  security  out  of  the  bankrupt's  estate 
in  preference  to  other  creditors.  If  her  claim  be 
not  challengeable  on  other  grounds,  it  could  not  be 
so  in  virtue  of  the  Statute  1696,  for,  as  already 
mentioned,  she  is  not  claiming  any  preference, 
directly  or  indirectly,  over  the  bankrupt's  estate,  or 
anything  more  than  to  be  ranked  as  a  common 
creditor. 

"  The  Lord  Ordinary  does  not  think  that  that  Sta- 
tute has  the  effect  of  rendering  null  and  void  all 
mere  aeknowUdgmenU  of  debt  granted  by  debtors 
within  sixty  days  of  their  bankruptcy,  ui:Je8s  such 
acknowledgments  either  appear  to  be  untrue  or  are 
founded  upon  or  made  use  of  as  a  means  of  obtain- 
ing for  the  grantees  indirectly  a  preference  over  all 
the  other  creditors,  or  over  some  one  or  more  of 
them.  In  the  cases  founded  upon  by  the  appellant, 
the  documents  under  challenge  appear  to  have  been 
g^nted,  or  at  all  events  to  have  been  attempted  to 
be  used,  for  such  purposes.  And  although  the  dicta 
of  some  eminent  Judges  may  seem  to  indicate  that 
the  Statute  1696  might  have  a  wider  application, 
the  Lord  Ordinary  does  not  think  that  these  expres- 
sions were  intended  to  support  the  doctrine  con- 
tended for  by  the  appellant,  or  that  that  doctrine 
is  admissible. 

"On  reading  the  bond  the  Lord  Ordinary  observes 
that  it  is  granted,  not  only  for  the  principal  sums 
which  belonged  to  the  claimant,  but  also  for  the  m- 
tereat  which  became  due  thereon  after  the  money 
was  received  by  her  husband.  If  she  was  ali- 
mented by  her  husband  during  that  period  a  ques- 
tion might  perhaps  have  been  raised  whether  he 
was  not  entitled  to  credit  for  such  interest.  The 
appellant  has  not  raised  any  su6h  question,  and  the 
Lord  Ordinary  of  course  gives  no  opinion  upon  it." 

The  trustee  reclaimed. 

A.  R.  Clabk  and  Watsoh  for  him. 

MoNSo  and  Mackintosh  for  resx>ondent. 

Lord  pRvsinxHT — ^The  question  raised  by  this 
appeal  in  the  sequestration  of  William  Matthew  is 
one  of  very  great  importance,  and  of  extensive  ap- 
plication. It  is  a  question  which  has  come  under 
the  notice  and  consideration  both  of  judges  and 
lawyers  over  and  over  again  for  many  years,  but 
has  never  been  decided ;  and  one  cannot  approach 
the  decision  of  such  a  question  without  a  good  deal 
of  hesitation  and  diffidence,  especially  as  it  is  con- 
tended by  one  of  the  parties  that  there  are  cases 
that  have  decided  it  in  one  way,  by  implication  at 
least,  if  not  by  express  decision.  The  facts  are 
simple.  The  bankrupt's  wife  lodged  a  claim  and 
affidavit  in  his  sequestration,  in  which  she  said 
that  her  husband  was  indebted  to  her  in  a  sum  of 
£662,  and  that,  she  says,  is  contained  in  a  bond  by 
him  dated  20th  June  1866 — ^the  sequestration,  as  I 
understand,  having  been  awarded  on  2d  July  there- 
after. The  bond,  therefore,  is  granted  within  thir- 
teen days  of  the  sequestration  of  the  bankrupt's 
estate.  It  bears  in  its  narrative  that  the  wife 
claimed  to  have  advanced  various  sums  of  money 
at  different  times  to  her  husband  in  loan,  which 
formed  part  of  her  own  separate  estate,  exclusive  of 
her  husband's  jtu  mariti  and  right  of  administra- 
tion ;  but  at  that  time  no  receipt  was  granted,  and 
no  interest  had  been  paid  since  the  date  of  the  ad- 
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yancee.  The  total  amoant  of  these  being  £581,  it 
is  concluded  that  the  interest  which  has  accrued, 
amounting  to  £120,  shall  be  added ;  and  the  bank- 
rupt acknowledges  that  these  sums  are  due  by  him, 
and,  in  addition  to  that,  he  grants  a  personal  bond 
for  payment  of  the  sums.  That  is  the  deed  pro- 
duced in  support  of  the  claim  and  affidavit.  The 
trustee  rejected  the  claim,  and  the  Sheriff-substi- 
tute, on  the  deliverance  being  brought  under  his 
cognisance,  recalled,  and  remitted  to  him  to  admit 
the  claim.  Against  that  this  present  appeal  has 
been  brought.  It  is  not,  and  never  has  been,  con- 
tended that  there  was  any  fraud  in  these  proceed- 
ings at  common  law,  or  that  the  bond  could  have 
been  reduced  at  common  law,  but  it  was  contended 
that  it  was  reducible  under  the  first  branch  of  the  Act 
1621 ;  and  I  may  accordingly  notice  that  in  pass- 
ing. In  consequence  of  the  claim  being  opposed,  a 
proof  was  allowed  that  there  was  a  true,  just,  and 
necessary  cause  of  granting  the  deed.  I  am  bound 
to  say  that  the  proof  of  the  claim  has  been  success- 
ful, and  the  proof,  though  parole,  is  quite  compe- 
tent to  obviate  'the"  objection  under  the  statute. 
That  statute  declares  null  and  void  all  deeds 
granted  to  conjunct  and  confident  persons  after  in- 
solvency, without  just  and  necessary  cause.  But 
not  deeds  granted  for  a  true  cause.  And  there  are 
many  examples  in  which  the  cause  of  granting  the 
deed  has  been  proved  by  parole  evidence,  although 
the  debt  itself  could  not,  under  other  circumstances, 
have  been  so  proved ;  because  the  parole  proof  was 
intended  as  in  answer  to  the  charge  of  statutory 
fraud,  or  what,  before  the  statute  and  irrespective 
of  it,  would  have  been  a  good  charge  of  fraud  at 
common  law.  But  we  approach  the  other  objection, 
that  this  bond  is  cut  down  by  the  Act  1696,  because 
granted  within  the  period  of  constructive  bank- 
ruptcy, or  as  falling  otherwise  under  the  descrip- 
tion of  those  deeds  which  a  bankrupt  is  prohibited 
from  granting  within  sixty  days  of  bankruptcy. 
Now,  in  considering  the  question  as  to  the  applica- 
tion of  the  Act  1696,  I  think  it  necessary,  in  the 
first  place,  to  say  that  there  are  some  elements  in 
the  case  very  important  in  considering  it  under 
the  Act  1621,  and  at  common  law,  that  are  of  no 
relevancy  under  the  Act  1696.  It  is  quite  true  that 
the  grantor  and  grantee  are  in  the  relation  of  con- 
junct and  confident  persons,  but  that  is  of  no  con- 
sequence under  the  Act  1696.  If  they  were  not  in 
that  relation,  the  Act  would  still  apply;  and  if  they 
were  in  that  relation,  the  Act  would  not  apply  any 
more  on  that  account.  The  honesty  of  the  debt 
does  not  matter  under  the  Act  1696.  Whether  the 
debt  is  honest  or  not,  the  trustee  may  chidlenge  it 
as  not  due.  The  application  of  the  statute  1696 
does  not  depend  on  the  debt  being  honest  or  not. 
The  statute  applies  to  all  debts,  whether  honest  or 
not  honest.  And  therefore,  in  coming  to  this 
question,  I  dismiss  these  two  elements — the  relation 
of  the  parties,  and  the  honesty  of  the  debt.  The 
whole  question  is,  Whether  the  debt  itself  is  within 
the  description  of  those  struck  at  by  the  Act  1696? 
If  this  were  a  recent  statute,  and  we  were  about  to 
apply  to  it  the  rules  of  construction  which  we  apply 
daily  to  statutes  of  the  Imperial  Parliament,  I 
should  feel  my  hesitation  much  less,  because  on  the 
words  of  the  Act  there  is  not  much  doubt.  The 
deeds  struck  at  in  the  Act  are  thus  described — "  all 
and  whatsoever  voluntar  dispositions,  assignations, 
or  other  deeds  which  shall  be  found  to  be  made  or 
granted,  directly  or  indirectly,  by  the  foresaid  dyvor 
or  bankrupt,  either  at  or  after  his  becoming  bank- 
rupt, or  in  the  space  of  sixty  days  of  before,  in  fa- 


vour of  his  creditors,  either  for  his  satisfaction  or 
farder  security,  in  preference  to  other  creditom." 
Now,  I  am  not  disposed  to  question  that  this  is,  in 
the  meaning  of  the  statute,  a  voluntary  deed ;  and, 
of  course,  it  is  not  to  be  disputed  that  it  is  granted 
within  sixty  days  of  bankruptcy,  but  it  is  not  in 
satisfaction  of  the  creditor's  debt,  because  it  does 
not  extinguish  the  debt  at  all ;  and  therefore  that 
part  of  the  statute  does  not  apfdy.  It  remains  to  be 
seen  if  it  is  a  deed  in  farther  security  of  a  creditor 
in  preference  to  other  creditors.  Now,  as  I  read 
this  deed,  with  certain  exceptions  to  be  noticed 
hereafter,  and  look  to  the  period  when  it  was 
granted,  within  thirteen  days  of  bankruptcy,  it 
amounts  to  nothing  more  or  less  than  an  ac- 
knowledgment of  the '  subsistence  of  a  debt,  or 
an  I.  0.  U. ;  because  that  part  which  contains  a 
proper  obligation  cannot  be  of  any  avail  in  the 
circumstances,  beyond  what  the  mere  acknow- 
ledgment of  debt  would  be.  It  was  no  longer 
possible  for  the  grantee,  by  diligence,  to  obtain  any 
advantage  over  other  creditors.  And,  therefore,  the 
only  advantage  of  any  kind  was  to  enable  the  credi- 
tor to  rank  as  an  ordinary  creditor  in  the  sequestra- 
tion, paripaMu  with  the  lowest  class  of  unsecured 
creditors.  That  being  the  nature  of  the  deed,  the 
question  is,  is  that  a  deed  in  farther  security  of  a  cre- 
ditor in  preference  to  others  ?  And,  taking  the  words 
of  the  statute  alone,  I  should  say  it  is  not  a  security 
at  all,  and  that  it  creates  no  preference,  and,  there- 
fore, it  does  not  satisfy  either  requirement  of  the 
statute.  But  then  we  are  reminded  that  there  is 
a  class  of  cases  in  which  this  has  come  to  be  con- 
sidered, and  it  is  said  that  some  of  these  have  in- 
directly construed  the  statute,  so  that  even  the 
granting  of  an  I.  0.  U.  within  the  period  of  bank- 
ruptcy is  illegal,  as  a  contravention  of  the  statute. 
The  first  passage  appealed  to  occurs  in  Bell's  Com- 
mentaries, when  the  author  says,  (ii,  212,  6th  ed.) — 
"  It  does  not  save  a  conveyanoe  or  security  from  the 
rule  of  the  statute  that  it  is  indirect  in  its  operation, 
though  it  may  be  a  little  more  difficult  to  expose 
the  nature  of  the  transaction. ' '  Then  he  gives  some 
examples,  and  goes  on  to  say  that  formerly  this 
power  of  creating  preferences  was  very  great^  be- 
cause, everything  depending  on  rapidity  in  dili- 
gence, the  least  aid  from  the  bankrupt  might  create 
a  preference,  but  that,  he  says,  is  of  ^ghter  import- 
ance now,  because;  sequestration  comes  down  upon 
them  and  equalises  them  all.  Then  comes  this 
passage: — "  In  the  first  cases  where  this  question 
occurred,  the  Court  supported  bills  accepted  by  the 
debtor  within  60  days  of  the  public  bankruptcy. 
But  in  the  later  cases  the  rule  has  been  settled  that, 
from  the  moment  of  constructive  bankruptcy,  the 
debtor  can  do  no  act  by  which  the  situation  of  his 
creditors  may  be  altered,  even  to  the  efiect  of  esta- 
blishing equality  among  them."  And  he  refers  to 
the  case  of  Cowan  v.  Matufield't  Trwteet  (M.,  1167). 
Now,  it  has  been  contended  that  that  means  that 
the  bankrupt  cannot  grant  an  acknowledgment  of 
debt  within  60  days  of  bankruptcy,  under  any  cir- 
cumstances. I  do  not  think  that  is  the  fair  mean- 
ing of  the  passage,  but,  if  it  be  so,  I  don't  think  it 
is  supported  by  the  cases  on  which  it  is  founded, 
the  cases  of  M*Math  (2  Bell's  Com.  218,  and  Bell  s 
Cases,  p.  22)  and  others.  I  don't  think  that  is  the 
meaning  of  the  passage,  for  this  reason,  that  it  can 
bear  a  more  reasonable  construction.  It  may  mean 
this — ^that,  supposing  there  is  a  set  of  creditors 
who  all,  except  one,  have  some  advantage  in  the 
way  of  preference  over  the  estate,  it  would  produce 
equality  to  advance  him  to  that  favoured  position 
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but  it  would  still  be  against  the  Act.  And  when 
we  look  to  Strang  y.  Maekintoih  (1  S.,  1),  that  was 
jnst  the  kind  of  preference  sought  to  be  created 
there.  There  a  creditor  had  obtained  a  preference, 
and  the  object  of  the  bill  was  to  enable  the  credi- 
tors in  whose  favour  it  was  conceived  to  come  in 
and  take  a  share  with  the  rest  of  the  poinding  cre- 
ditors. In  order  to  bring  the  deed  of  the  bankrupt 
within  the  prohibition,  it  must  be  something  to 
have  the  effect  of  a  preference  in  favour  of  the  per- 
flon  to  whom  it  is  granted.  If  Mr  Bell  meant  other- 
wise his  cases  do  not  support  him.  M^McUh  is  the 
most  important,  and  there  the  deed  challenged  was 
a  bond  of  corroboration.  The  bond  was  gjanted 
by  the  bankrupt  in  favour  of  a  claimant,  not  only 
embracing  debts  due  to  the  claimant,  but  also  to 
his  father,  to  whom  he  had  not  confirmed.  It  ac- 
cumulated these  debts,  and  there  were  many  of 
them,  some  bill  debts  where  there  were  no  penal- 
ties ;  and  all  this  for  enabling  the  claimant  to  lead 
an  adjudication  for  the  whole  sum  in  the  bond.  It 
was  held  to  be  a  preference  challengeable  under  the 
Act  1696.  I  am  far  from  saying  it  was  wrong.  On 
the  contrary,  I  think  that  was  a  contravention  of 
the  statute.  But  the  case  is  referred  to  for  dicta 
of  Lord  President  Campbell ;  but  I  cannot  forget 
that  in  the  minority  in  this  case — and  there  was 
only  a  majority  of  one— I  find  the  names  of  Brax- 
field  and  Eskgrove,  and  both  of  these  gave  elabo- 
rate opinions  to  the  contrary  effect  of  that  g^ven  by 
Lord  Campbell  on  the  question,  whether  a  bare  ac- 
knowledgment of  debt,  so  SB  to  create  a  claim,  would 
be  illegal.  The  judgment  does  not  decide  this, 
and  I  should  say  that  tiie  weight  of  opinion  was 
with  the  minority. 

But  then  the  next  case  which  Mr  Bell  refers  to 
is  Dunbar'8  Creditors  v.  OrarU  (M.,  1027),  but  that 
IS  not  under  this  Act  at  all,  but  under  the  Act  1 621, 
and  requires  no  further  observation.  There  re- 
mains the  case  of  Strang  v.  M^Intoth,  and  I  have 
already  made  some  remarks  upon  that.  The  main 
point,  as  regards  the  present  question,  is  this,  that 
one  of  the  creditors  had  poinded  certain  goods  of 
the  bankrupt,  and  the  bankrupt,  being  desirous  to 
defeat  the  preference  which  that  creditor  was  get- 
ting, granted  a  bill  for  the  purpose  of  securing  to 
the  other  creditors  the  same  preference.  That  was 
constituting  a  preference  undoubtedly,  in  the  best 
sense  of  the  term,  over  a  particular  part  of  the 
bankrupt's  estate;  and  it  was  clearly  within  the 
meaning  of  the  Act. 

There  remains  only  one  other  case  to  be  referred 
to,  of  more  recent  date,  in  which  we  are  referred  to 
dicta  of  an  eminent  authority,  Lord  Rutherfurd,  for 
whose  opinion  I  have  the  greatest  possible  respect. 
But  I  ttunk  he  misunderstood  the  passage  in  Bell's 
Commentaries,  and  construed  it  in  a  sense  inconsist- 
ent not  merely  with  the  Act  of  Parliament,  but  with 
the  cases  on  which  Mr  Bell  relies.  Lord  Ruther- 
furd*s  opinion  was  expressed  in  the  case  of  Wilton 
T.  DrummoTid  (16  D.,  276).  That  was  a  strong  case 
in  its  own  circumstances,  and  I  cannot  doubt  that 
the  judgment  was  sound,  because  Douglas  the 
bankrupt  was  sequestrated  on  8th  April  1862, 
and  he  had  been  engaged  some  time  previous  in 
an  important  litigation  with  Dmmmond  and 
Wright,  from  whom  he  held  a  lease.  On  10th 
March  he  suddenly  struck  his  flag  in  this  litigation ; 
he  surrendered  at  discretion,  and,  without  any  ap- 
parent cause,  allowed  decree  to  so  against  him  for 
a  considerable  sum.  He  granted  an  assignation  to 
the  pursuers  of  the  action  in  satisfaction  of  their 
daim.     There  was  ground  for  the  application  of 


the  Act  1696  to  that  as  a  whole.  But  tbe  defenders 
said  they  would  abandon  the  assignation,  and 
stick  to  the  compromise.  But  that  also  was  un- 
tenable, for  the  compromise  or  abandonment  was  in 
effect  a  surrender  to  the  pursuers  of  a  most  import- 
ant right  of  property  in  these  leases,  and  was  un- 
doubtedly reducible  under  the  Act  1696.  It  was  a 
satisfaction  of  a  very  important  kind,  giving  them  a 
preference  over  other  creditors.  But  &ere  is  a  pas- 
sage in  Lord  Rutherfurd's  note  which  goes  beyond 
the  decision  of  the  case.  He  says — "  Supposing 
these  (the  abandonment  and  assignation)  could  be 
separated,  what  does  the  deed  amount  to  according 
to  the  statement  of  the  pursuer,  which  must  here  be 
assumed  ?  Plainly  the  abandonment  by  the  bank- 
rupt of  claims  of  great  importance  to  his  creditors, 
and  the  constitution  against  himself  of  considerable 
liabilities.  Take  the  case  first  under  the  Act  1696. 
Can  he  be  allowed  to  do  this  within  the  period  of 
constructive  bankruptcy?  It  has  been  held  that 
he  cannot  grant  €  bill  constituting  a  debt  not  other- 
wise constituted,  and  Mr  Bell  (Com.,  p.  218),  re- 
ferring to  various  cases,  lays  it  down  that  a  bank- 
rupt, m>m  the  moment  of  constructive  bankruptcy, 
can  do  no  act  by  which  the  situation  of  his  credi- 
tors may  be  altered,  even  to  the  effect  of  establish- 
ing an  equality  among  them,"  &c.  It  seems  to  me 
that  here  Lord  Rutherfurd  is  reading  the  passage 
from  Mr  Bell  in  the  sense  which  it  does  not  pro- 
perly bear.  But  I  doubt  if  I  do  justice  to  I^rd 
Rutherfurd  in  saying  so ;  for  I  find  in  another  case 
soon  after— the  case  of  Gordon  (16  D.,  906) — that 
judge  expressed  himself  in  terms  inconsistent  with 
the  notion  that  it  is  against  the  Act  1696  for  a 
bankrupt  to  grant  an  ac&owledgment  to  a  creditor. 
He  thinks  thatr  if  done  in  good  faith  it  may  stand 
as  a  good  foundation  of  a  claim.  There  is  no  au- 
thority to  entitle  us  to  say  that  this  Act  of  Parlia- 
ment has  been,  in  practice  and  by  judgment,  con- 
strued so  as  to  strike  at  a  mere  constitution  by 
acknowledgment  of  a  debt  within  the  period  of 
constructive  bankruptcy. 

But  there  is  one  part  of  this  case  a  little  embar- 
rassing, and,  if  it  were  not  easy  to  disjoin  it  from 
the  rest  of  the  claimant's  demand,  it  might  expose 
her  claim  to  some  risk.  The  debt  is  constituted,  ' 
and  there  is  an  obligation  for  payment  of  interest 
also,  and  the  claimant  asks  in  her  affidavit  and  claim 
that  she  shall  have  interest  on  the  accumulated 
sum  of  principal  and  interest  in  the  bond.  If  that 
were  the  question,  I  should  be  against  her.  I 
am  not  satisfied  that,  if  that  were  the  reading  of 
the  bond,  it  would  not  have  been  struck  at.  But  I 
am  not  embarrassed  by  that.  I  think  we  may  in- 
struct the  trustee  to  disallow  that ;  and,  with  that 
slight  variation,  we  may  adhere  to  the  interlocutor 
of  the  Lord  Ordinary. 

Loan  Deas — ^This  is  a  case  of  great  difficulty, 
and,  if  we  were  construing  the  statute  for  the  first 
time,  the  question  would  depend  on  a  consideration 
of  the  words  used  in  it.  Supposing  we  were  in 
that  position,  I  should  have  great  difficulty  in 
coming  to  the  result  at  which  your  Lordship  haa 
arrived.  The  words  of  the  statute  1696  are,  "  all 
and  whatsoever  voluntar  dispositions,  assignations, 
or  other  deeds,  which  shall  be  found  to  be  made  or. 
granted  directly  or  indirectly,  by  the  foresaid  dy- 
vour or  bankrupt,  either  at  or  after  his  becoming 
bankrupt,  or  in  the  space  of  60  days  of  before,  in 
favour  of  his  creditors,  either  for  his  satisfaction  or 
farder  security,  in  preference  to  other  creditors.'* 
There  is  no  doubt  that  this  is  a  voluntary  deed.  It 
may  or  may  not  be  that  the  bankrupt,  if  he  had 
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been  solvent,  could  have  been  compelled  to  grant 
it,  for  a  deed  may  be  voluntary  in  the  sense  of  the 
Bankrupt  Act  though  the  bankrupt  may  be  com- 
pelled to  grant  it.  But  although  this  is  a  volun- 
tary deed,  that  is  not  enough  to  render  it  good.  It 
must  be  either  in  satisfaction,  or  farther  security, 
and  in  preference  to  other  creditors.  The  next 
question  therefore  is,  is  this  a  deed  in  satisfaction 
or  farther  security  ?  If  a  party  in  place  of  having 
one  document  of  debt  or  more,  gets  a  bond  of  this 
kind,  it  may  be  said  that  he  takes  it  in  satisfaction. 
It  is  difficult  to  say  whether  that  is  under  the  sta- 
tute or  not.  I  am  disposed  to  think  that  satisfac- 
tion there  has  a  different  meaning.  There  is  no 
great  doubt  that  the  deed  is  in  farther  security.  It 
is  not  necessary  that  a  special  subject  shoiUd  be 
made  over  to  the  creditor.  The  meaning  of  the 
Act  is  not  limited  to  that.  But  that  is  not  enough, 
for  the  question  remains,  whether  it  must  be  said 
that  this  deed  was  in  preference  to  other  creditors? 
It  is  there  that  the  question  hinges,  and  there  lies 
the  strength  of  the  view  stated,  I  am  rather  dis- 
posed to  think,  looking  to  the  words  and  the  object 
of  the  statute,  that  this  is,  in  the  sense  of  the  sta- 
tute, a  deed  granted  in  preference  to  other  creditors. 
The  object  of  the  statute  was  to  fix  a  period  within 
which  things  done,  which  otherwise  would  have  been 
unchallengeable,  should  not  be  allowed  to  prejudice 
the  right  of  creditors.  It  seems  to  be  conceded 
tliat  if  any  diligence  had  followed  on  this  deed  it 
would  have  been  struck  at  by  the  statute.  There 
is  great  difficulty  in  liolding  that,  if  diligence  real 
or  personal  had  followed  on  the  bond,  that  dili- 
gence would  have  been  struck  at,  and  yet  the  bond 
stand.  That  is  making  the  validity  of  the  bond 
depend  on  the  use  made  of  it.  I  rather  think  the 
object  of  the  statute  was  to  prevent  the  granting  of 
a  deed  which  might  be  used  for  such  purposes, 
without  raising  the  question  whether  it  was  actually 
used.  It  would  be  an  anomalous  result  that  the 
deed  should  stand  or  not,  according  to  the  use 
made  of  it.  It  is  said  that  the  object  of  the  statute 
was,  not  to  prevent  anything  to  induce  equality,  but 
only  a  preference  of  one  creditor.  I  am  not  quite 
satisfied  that  if  a  party,  having  no  document,  gets  a 
document  like  .this,  to  enable  him  to  rank  with 
other  creditors,  that  is  not  such  a  preference  as  is 
contemplated  by  the  statute.  It  has  the  effect  of 
diminishing  the  dividend  they  may  receive.  It 
ousts  them  to  some  effect  from  the  position  they 
would  otherwise  have.  It  may  injure  them  as 
much  as  if  it  were  a  preference  properly  so  called. 
There  may  be  a  great  many  more  in  the  position 
of  this  lady,  having  no  documents  of  debt,  and  I 
don't  see  how  it  can  be  said  that  if  the  bankrupt 
gives  such  documents  of  debt  to  one  and  not  to  all, 
he  is  not  giving  a  preference.  The  fact  that  we 
don't  hear  of  any  others  having  such  a  claim,  is  of 
no  moment.  The  question  is,  what  may  be  ex- 
pected to  happen  if  there  were  other  creditors  in 
that  position  ?  There  would  be  great  power  in  the 
bankrupt  to  prefer  one  creditor  to  another,  if  he 
may  give  documents  of  debt  to  some  of  them.  It 
is  difficult  to  say  that  it  is  not  a  preference.  But 
the  words  are  not  preference  over  other  creditors, 
but  to  other  creditors.  Supposing  there  are  other 
creditors  not  having  such  documents  of  debt,  is  it 
not  a  preference  to  give  such  a  document  ?  The 
deed  accumulates  interest  with  principal,  making 
the  whole  payable  on  demand  on  a  penalty,  which 
penalty  gives  important  advantages  to  the  payee 
in  many  cases.  The  obligation  to  pay  interest  is 
either  struck  at  by  the  statute,  or  it  is  good ;  and 


when  your  Lordship  holds  that  that  is  not  to  re- 
ceive effect,  it  seems  to  me  difficult  to  say  that 
that  is  consistent  with  upholding  the  principal  sum. 
But  we  are  not  in  the  position  of  construing  tho 
statute  for  the  first  time,  for  it  has  been  enforced 
for  centuries,  and  has  been  interpreted  and  acted 
on  frequently.  In  so  far  as  there  seems  to  havo 
been  any  interpretation  of  it  by  judges  or  institu- 
tioned  writers,  their  opinions  seem  to  me  to  coun- 
tenance the  view  I  suggest  of  the  import  of  the 
statute.  I  cannot  think  that  Mr  Bell's  doctrine 
is  consistent  with  the  judgment  to  be  pronounced. 
It  may  be  read  in  different  ways,  but  I  think  it 
points  in  the  direction  I  have  stated.  I  don*t  mean 
to  go  over  the  cases,  but  I  think  they  have  been 
understood  by  the  judges  in  the  sense  I  have  indi- 
cated. On  the  whole  matter,  I  think  the  object  of 
the  statute  was  to  fix  a  period  within  which  things 
of  this  kind  should  have  no  effect  at  all,  so  as  to 
save  inquiry  into  individual  cases,  but  make  a 
general  rule  which  should  lead  to  a  fair  disposal 
of  the  estate  of  the  bankrupt.  This  is  a  favourable 
case  for  taking  an  opposite  view  if  the  case  admits 
of  it.  There  wore  means  here  by  following  out 
which  it  might  be  found  whether  this  was  a  jusi 
claim  or  not. 

LoBos  Abdmillan  and  CuBBisaiix  concuired  with 
the  LoBD  Pbbsident. 

Agents  for  Trustee— G.  &  J.  Binny,  W.S. 

Agents  for  Claimant— Hill,  Beid,  &  Dmmmond, 
W.S. 


Friday^  June  28. 
SECOND   DIVISION. 

ADVOCATION — M0BI80N  &  FIELD  V.  JAMD&- 

SON  &  CO. 
A  ceounHng — Interest —  Commisnon — Exchange — Ho- 
mologcUibn — Acquiescence.      Circumstances    in 
which  held  that  a  merchant  who  had  made  ad- 
vances on  security  of  goods  consigned  abroad, 
was  entitled  to  charge  a  commission  of  8  per 
cent,  in  addition  to  5  per  cent,  interest  on  his 
cash  advances,  and  was  entitled  to  transfer  to 
his  own  credit  the  sums  received  abroad  as  the 
price  of  goods,  without  holding  them  for  the 
benefit  of  the  consigner,  to  wait  a  fall  in  the 
rate  of  exchange. 
This  was  an  advocation  from  the  Sheriff-court 
of  Lanarkshire  of  two  conjoined  actions.     There 
were  three  points  raised — (1)  the  rate  of  commission 
charged  by  the  respondents,  Jamieson  &  Co.,  in 
their  accounts  with  the  firm  of  Morisbn  &  Field, 
the  advocators,  on  cash  advances ;  (2)  the  amount 
of  exchange  on  the  remittance  of  a  sum  of  47,000 
dollars  from  America ;  (3)  a  claim  in  respect  of  the 
non-recovery  of  certain  bills  of  a  person  of  the  name 
of  Robertson.    Morison  &  Field,  of  whom  the  lead- 
ing partner  was  a  nephew  of  Mr  Jamieson,  the  lead- 
ing partner  of  Jamieson  &  Co.,  entered  into  the  trade 
of  forwarding  goods  to  New  York,  induced  by  the 
hope  of  support  from  Jamieson  &  Co.    The  support 
was  given  by  granting  acceptances,  and,  ultimately, 
by  money  euivances  applied  to  the  retirement  of 
bills  for  their  behoof.    The  case  involves  mainly 
mere  questions  of  fact,  which  are  fully  explained 
in  the  annexed  judgment  of  the  Lord  Justice- 
Clerk.   The  Sheriff-Substitute  (Bbll)  and  the  She- 
riff (Alison)   pronounced    elaborate  interlocutors 
containing  a  great  number  of  particular  findings 
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in  fact.    The  Sheriff  decided  in  fayonr  <^  Jamie- 
son  &  Co.    Morison  &  Field  adyocated. 

Glabk  and  Watsom  for  theni. 

GiFFOBD  and  A.  Monosisvf  in  answer. 

At  advising — 

LoBD  Jvbtige-Glkbk  narrated  the  leading  facts 
of  the  case,  and  proceeded : — 

An  explanation  given  hy  Mr  Jamieson  in  his 
evidence  in  reference  to  the  cash  advances,  which 
is  supported  by  the  accounts  and  other  documents, 
is,  that  originally  the  only  advances  contemplated 
were  to  be  of  comparatively  small  amount,  for  which, 
when  amounting  to  a  sum  considerable  enough  to 
be  60  dealt  with,  a  bill  was  to  be  given.  Interest 
only,  and  not  commission,  on  such  advances  was  to 
be  asked.  According  to  Mr  Morison  in  his  evi- 
dence, there  was  nothing  where  advances  were  to 
be  made  in  the  arrangement  of  the  nature  of  an 
actual  or  implied  limitation  of  their  amount ;  and 
as  to  all  such  advances,  interest  only  was  to  be 
charged. 

Confessedly,  as  I  read  the  evidence  of  both  of 
these  parties  as  to  the  accommodation  to  be  given 
by  way  of  bills,  a  commission  was  to  be  allowed  at 
the  rate  of  a  quarter  per  cent,  per  month  during 
the  currency  of  these  bills.  The  statement  of  Mr 
Morison  is  at  page  92.  He  says  [reads].  This 
I  should  certainly  interpret  as  a  current  com- 
mission continuing  during  the  currency  of  the 
bills,  whether  in  their  original  form  or  in  the 
form  of  renewals.  That  that  was  clearly  the 
meaning  of  the  parties  is  proved  by  an  examina- 
tion of  the  first  five  accounts,  as  to  which  there 
was  no  dispute  between  the  parties.  The  amount 
of  the  commission  charged  in  these  accounts,  and 
not  objected  to,  is  calculated  at  a  quarter  per  cent, 
per  month  upon  bills,  according  to  their  actual 
currency ;  and  these  accounts  having  been  settled 
upon  that  footing,  establishes  the  fact,  as  it' ap- 
pears to  me,  beyond  dispute. 

The  contention  of  the  advocators  was,  that  one 
per  cent,  was  chargeable  upon  the  original  trans- 
action, and  another  on  a  retirement  or  renewal — 
a  mode  of  dealing  said  to  be  in  accordance  with 
the  practice  of  trade.  The  Sheriff-subetitute, 
in  a  series  of  findings,  disregarding,  as  it  appears 
to  me,  both  the  parole  and  the  documentary  proof 
of  the  actual  agreement  and  dealing  of  the  parties, 
has  apparently  adopted  some  such  principle  as  ap- 
plicable to  their  dealings.  The  footing  of  the  one 
per  cent,  on  four  months'  bills,  so  far  accords  with 
the  rate  on  the  footing  spoken  to,  but  the  bills  em- 
braced in  the  accounts  are  to  a  very  great  extent 
six  months,  the  accounts  do  not  at  all  concur  with 
bills,  and  the  one  per  ceut.  on  retirements  is  one 
which  is  only,  as  it  appears  to  me,  to  be  found  in 
an  alleged  admission  at  the  debate,  and  to  be 
founded  in  the  alleged  practice  of  trade,  about 
which,  moreover,  there  is  conflicting  evidence. 

The  question  as  to  the  commission  on  bills  is 
important,  not  as  directly  affecting  the  state  of  the 
account,  but  with  reference  to  the  disputed  items 
of  commission  to  be  charged  on  cash  advanced  to 
retire  bills  not  paid  by  the  advocators.  So  for 
as  the  actual  commission  on  the  bills  is  concerned, 
there  is  no  attempt  made  to  disturb  the  accounts. 
The  actual  question  in  dispute  relates  to  the  charge 
on  cash  advances  to  retire  the  bills.  It  appeara  to 
me  clear  on  the  evidence  that,  in  the  spring  and 
summer  of  1861,  a  pressure  in  the  money  market, 
and  a  distrust  in  transactions  with  America,  oc- 
casioned a  difficulty  on  the  part  of  the  banks  in 
discounting  bills  of  the  advocators.    It  is  certain 


that  the  bank  declined  to  discount  bills  tendered 
by  the  advocators  with  the  respondents'  accept- 
auces,  whereupon  Jamieson  &  Go.  proceeded  to  re- 
tire the  acceptances  when  due.  This  condition  of 
the  fact  is  spoken  to  by  Mr  Bruce,  p.  118,  A,  B,  0; 
by  Mr  Jamieson,  p.  107.  On  the  18th  Jxme  of 
that  year  they  wrote  to  Morison  &  Field  the  letter, 
pp.  64,  65. 

The  account  had  been  previously  commenced  in 
draft,  as  appears  from  a  letter  of  the  day  before 
(p.  51),  written  by  the  advocators,  in  which  a  pro- 
posed charge  of  commission  on  this  very  head  is 
introduced.  The  letter  of  the  18th  states  an 
actual  charge  of  commission  on  cash  advanced, 
and  notice  is  expressly  given  of  the  rate  at  which 
the  dealings  were  to  continue.  It  calls  special 
attention  to  the  fact  of  the  charge,  and  states 
the  rule  of  future  dealings.  It  certainly  appears 
reasonable  that  if,  for  the  mere  accommodation  of 
their  names,  they  should  have  paid  to  them  a  com- 
mission of  a  quarter  per  cent,  per  month,  they 
should  not  be  entitled  to  a  less  commission  when, 
in  lieu  of  their  names  to  bills,  they  actually  ad- 
vanced the  money  represented  in  those  bills ;  the 
original  contemplation  of  small  cash  advances  was 
altered ;  and  if  the  commission  of  a  quarter  per 
cent,  per  month  was,  as  it  certainly  appears  to 
have  been  in  the  view  of  these  parties,  a  reason- 
able remuneration  for  bill  accommodation,  it 
would  not  be  less  reasonable  when  money  wl» 
actually  advanced  out  of  their  pocket.  But,  as  it 
appears  to  me,  the  necessity  of  considering  the 
position  of  the  parties  generally  as  to  the  reason- 
ableness of  the  charge,  or  its  unreasonableness,  is 
rendered  as  to  this  question  unnecessary,  having 
regard  to  the  correspondence  before  us. 

It  is  not,  in  point  of  fact,  disputed,  and  it  really 
does  not  admit  of  dispute,  that  the  rule,  as  stated 
in  this  letter,  must  be  applied  to  dealings  pos- 
terior to  the  date  of  the  letter.  The  argument  is, 
that  it  could  not  be  held  to  extend  to  any  transac- 
tions in  reference  to  advances  to  be  made  in  the 
retirement  of  bills  then  in  the  circle,  but  only  to 
any  future  transactions  entered  into  with  a  viewlo 
new  consignments.  It  seems  to  me  that  this  view 
is  not  compatible  with  any  reasonable  view  of  the 
expressions  in  the  letter,  and  is  rendered  plainly 
inadmissible  from  the  evidence  of  the  understand- 
ing of  the  advocators  themselves  as  to  its  true  con- 
struction, as  disclosed  in  their  contemporaneous 
writing.  The  advance  of  money  to  relieve  cur- 
rent bills  was,  in  every  sense  of  the  word,  advance 
of  money  ;  and  if  the  advocators  did  not  desire  that 
it  should  be  advanced,  their  business  was  to  find 
the  money  themselves.  The  advance  to  be  made 
to  withdraw  current  bills  was  cash  advanced,  for 
vchich  it  was  said  that  the  charge  should  be  the  • 
same  as  for  accepting.  But  it  is  plain  that  the  ad- 
vocators so  understood  it,  for  in  their  letter  of  the 
12th  June  (p.  61),  misdated  12th  May,  and  in  re- 
ference to  the  very  account  formally  transmitted 
on  the  18th,  but  evidently  seen  in  draft  before, 
they  say  "  jB60  is  about  the  average,  but  you  may 
charge  £66  if  you  like."  Now  this  was  a  charge 
for  commission  on  the  assumed  average  of  cash 
advances  during  the  currency  of  the  account, 
which  might  be  variously  viewed  as  being  £6000 
or  £6600 ;  and,  taking  the  one  or  other  sum,  the 
£60  or  £65  comes  out.  Therefore  they  assent  to 
a  payment  on  cash  advances  made  by  the  respon- 
dents in  reference  to  the  retirement  of  bills  made 
during  the  currency  of  the  past  account  without 
objection.    Can  they  say  that  they  did  not  under- 
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stand  that  the  charge  which  they  had  assented  to 
in  reference  to  past  advances  should  be  exacted  for 
the  future  ?  They  could  only  read  the  intimation 
in  one  way»  viz.,  as  extending  to  future  advances 
made  In  the  same  circumstances,  whether  in  refer- 
ence to  the  retirement  of  current  bills  or  advances 
to  be  made  without  reference  to  them. 

This  seems  to  me  conclusive,  and  it  is  very 
strongly  confirmed  by  the  fact,  that  when,  in  com- 
missions made  subsequently,  in  objecting  to  ac- 
counts in  which  this  item  was  introduced,  objec- 
tions were  made  to  the  amount  on  which  the  com- 
mission was  charged — ^implying  a  recognition  of  the 
principle  of  charge.  The  letters  are  quoted  in  the 
judgments  of  botti  Sheriffs ;  they  seem  to  be  cap- 
able of  bearing  out  the  meaning  attached  to  them 
by  the  Sheriff-depute,  whose  reasoning  on  that 
point  I  adopt. 

In  my  view  the  interlocutor  of  the  Sheriff  is 
correct  on  this  point,  and  that  of  the  Sheriff- 
substitute  wrong. 

On  the  second  point,  viz.,  the  rate  of  exchange 
charged  in  reference  to  the  remittance  of  47,000 
dollfffs  from  New  York,  the  case  stands  thus : — 

The  New  York  house  of  the  respondents,  which 
traded  under  the  firm  of  Babcock  &  Co.,  were,  ac- 
cording to  the  course  of  dealing,  to  have  power  over 
the  goods,  and  the  produce  of  the  consignments  of 
goods,  sent  to  New  York  by  the  advocators.  In  a 
letter  of  the  29th  November  1861  (p.  56,  Appx.), 
Morison  &  Field  wrote  as  follows : — "  The  mode  in 
which  this  was  worked  out  was  to  have  the  pro- 
duce realised  by  sales  of  goods  paid  to  them."  The 
47,000  dollars  in  question  were  paid  by  Fanshaw  & 
Fairchild  as  the  produce  of  consignments  realised 
by  them.  As  the  rate  of  exchange  ruled  extremely 
high,  and  was  anticipated  by  the  advocators  to  be 
likely  to  fall,  they  applied  to  Babcock  &  Co.,  once 
on  the  27  th  September,  and  again  on  the  18th 
November  1862,  to  retain  sums  paid  in  by  Fan- 
shaw jt  Fairfield,  expressing  in  one  their  wish,  and 
stating  in  the  other  that  they  would  be  obliged  if 
sums  of  about  £2000  should  be  retained  in  their 
hands,  to  give  the  chance  of  a  more  favourable  ex- 
change. These  requests  were  not  complied  with ; 
but  on  the  21st  February  1868,  in  reference  to  a 
payment  of  26,000  dollars,  there  is  the  letter  on 
which  the  contention  of  the  advocators  hinges. 
Jamieson  &  Go.  intimate  that  they  had  advised 
Babcock  Brothers  &  Co.  that,  holding  the  sum 
of  47,000  dollars,  they  sent  a  credit  note — ^which  is 
equivalent  to  an  appropriation  of  the  fund,  and  a 
fixing  of  the  rate  of  exchange  as  of  its  date — ^with- 
out intimation,  and  without  consent ;  that  they  were 
entitled  to  the  benefit  of  a  fall,  which  actually 
took  place ;  and  they  gave  an  intimation  (p.  15) 
on  the  1st  September  1868,  when  the  rate  was  at 
188  of  exchange  that  they  were  ready  to  accept  a 
credit  note  at  that  date,  and  so  fixed  the  minimum 
of  the  rate  chargeable  at  188  per  cent. 

The  respondents  justify  their  proceeding  to  dose 
the  account  upon  the  26th  June,  denying  that  they 
were  bound  to  continue  the  indulgence,  as  they 
view  it,  longer  than  they  thought  right;  that,  having 
these  monies  impressed  in  their  hands,  in  order  to 
indemnify  themselves,  they  could  not  be  held,  in 
their  instructions  to  ti^eir  New  York  house,  to  have 
done  more  than  give  a  fair  opportunity  for  a  rea- 
sonable time,  which  they  say  they  did.  They  fur- 
ther state  that  they  were  justified  by  the  fact  that 
the  advocators,  contrary  to  their  arrangement,  got 
Fanshaw  and  Fairchild  to  remit  to  them  a  sum  of 
X500  direct,  which  they  should  have  paid  in  to 


them,  and  that,  the  account  being  to  that  extent 
unsecured,  they  were  justified  in  acting  as  thej 
did  without  notice.  I  am  disposed  to  think  that 
the  evidence  supports  the  view  of  the  respondents ; 
that  a  sum  of  £500  was,  without  previous  notice, 
got  by  the  respondents  from  Fanshaw  &  Fairchild ; 
and  that  this  involved  such  a  departure  from  the 
arrangements  as  to  warrant  the  summary  dosing 
of  a  period  of  volxmtary  non-application  of  proceeds 
to  purposes  to  which  they  were  primarily  destined. 
I  find  great  difficulty  in  finding,  in  the  indulgence 
granted  by  the  respondents,  any  implied  condition 
as  to  the  giving  of  notice  previous  to  the  applica- 
tion of  the  proceeds,  the  more  that  any  notice,  to 
be  available  to  the  effect  of  enabling  the  advocators 
to  take  (any  advantage  of  it  by  finding  funds  to 
relieve  Jamieson  &  Co.  of  their  obligations,  would 
have  involved  a  very  considerable  time,  and  thus 
crippled  the  respondents  in  a  way  that  could  not 
have  been  contemplated.'  But  it  is  unnecessary  in 
my  view  to  deal  with  this  question  on  these  grounds. 
There  appears  to  me  a  ground  which  is  conclusive 
against  the  plea  of  the  advocators,  and  that  is,  that 
the  advocators  received,  and  failed  tempeUiv^  to  ob- 
ject to,  the  intimation  given  by  the  respondents  of 
the  appropriation  of  the  money  in  their  hands,  and 
the  rate  of  exchange  as  intimated. 

The  exchange  was  in  a  state  of  constant  fluctua- 
tion— it  was  not  proceeding  uniformly  in  the  direc- 
tion of  a  lower  rate— and  was  in  June  higher  than 
in  May.  If,  in  such  a  condition  of  the  market,  the 
advocators  were  to  repudiate  the  intimation,  they 
were  bound  to  have  done  so  immediately.  If  there 
was  no  objection  made  on  the  intimation,  the  re- 
spondents were  entitled,  in  their  financial  arrange- 
ments, to  hold  the  matter  ended.  They  could  not 
hold  that  their  application  of  outstanding  obliga- 
tions was  to  be  kept  open,  and  that  for  an  indefi- 
nite period — giving  the  benefit  of  any  fall  to  the 
advocators,  but  themsdves  fixed  peremptorily  to  a 
minimum  rate  of  59  per  cent.  The  first  intimation 
of  dissent  was  in  the  letter  of  4th  August  (p.  14), 
sent  to  the  New  York  house.  I  hold  that»  in  thu 
case,  to  have  been  too  late ;  and,  therefore,  I  think 
that  the  advocators  have  failed  to  show  any  ground 
for  alteration  of  the  judgment  on  these  grounds. 

As  to  Robertson's  bills,  there  is  a  totsl  deficiency 
of  proof. 

The  case  of  the  advocators  rests  upon  the  receptian 
of  these  bills,  and  the  alleged  failure  to  reoover  their 
amount.  The  footing  on  which  they  were  received, 
the  nature  of  the  undertaking  in  reference  to  the  pro- 
posed dealing  of  the  respondents  with  them,  is  left  in 
obscurity.  The  particular  neglect  of  which  they  are 
said  to  have  been  guilty,  and  the  particular  instruc- 
tions given  and  not  followed  out,  are  scarcely  hinted 
at.  Whether  invested  with  discretion  as  to  the 
adoption  of  proceedings  in  regard  to  them,  or  under 
positive  directions  to  proceed  at  all  hazsjds,  whe- 
ther the  instituticn  of  proceedings  should  promise 
to  be  of  benefit  or  not,  is  left  to  conjecture ;  what 
indemnity,  if  any,  was  offered  for  the  expenses  to  be 
incurred  in  proceedings  against  Robertson  is  not 
stated ;  and,  above  all,  it  is  by  no  means  made  out 
that,  Robertson,  if  sued  in  judicial  proceedings, 
would  have  paid  anything.  The  bills,  when  trans- 
mitted, were  some  of  them  over  due— one  had  been 
protested — affording  no  very  hopeful  prospect  of 
realizing  judidal  proceedings.  It  is  certain  that 
Robertson  ceased  to  be  in  business  for  himself ;  and, 
though  a  witness  is  brought  who  was  in  New  York 
(p.  99)  in  1860,  and  who  says  he  was  not  then  insol- 
vent, he  admits  that  he  knows  nothing  except  Inxm 
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his  peiBonal  friends  since  1860.  There  is  therefore 
no  ground  for  disturbing  the  judgment  of  the  She- 
riff on  this  matter ;  and^  on  the  whole,  my  view  is 
to  remit  timpUcUer  to  the  Sheriff. 

The  other  Judges  -concurred. 

The  judgment  of  the  Sheriff  was  accordingly  ad- 
hered to. 

Agents  for  Advocatore — Jardine,  Stodart  & 
Fraser,  W.S. 

Agents  for  Respondents — Campbell  &  Smith, 
S.S.C. 


Saturday^  June  29. 
FIBST   dTvISION. 

YOUNG,   APPELLANT. 
Bankrupted — Reeal  of  Sequestration  —  Liberation. 
Circumstances  in  which  held  that  a  bank- 
rupt was  entitled  to  liberation. 

Thomas  Mackenzie  Young  was  imprisoned  on 
the  7th  of  May  1867,  in  the  prison  of  Forfar,  under 
diligence  at  the  instance  of  John  Young,  for  a  debt 
of  £11,  188.  4d.  He  petitioned  for  sequestration 
with  concurrence  of  a  creditor  to  the  extent  re- 
quired by  law,  and  on  11th  May  sequestration  of 
his  estates  was  awarded  by  the  Sheriff-substitute. 
The  bankrupt  petitioned  for  liberation  under  sec- 
tion 46  of  the  Bankrupt  Act,  1866.  The  Sheriff- 
substitute,  after  hearing  the  incarcerating  creditor, 
who  opposed  the  liberation,  on  6th  June  granted 
warrant  of  liberation.  On  18th  June  John  Young, 
the  incarcerating  creditor,  presented  to  the  Court 
a  note  of  appeal  against  this  interlocutor;  which' 
note  of  appeal  was  sent  to  the  summai  roll.  There- 
after, on  21st  June,  he  presented  a  petition  for  re- 
eal of  the  sequestration. 

Shand  was  this  day  heard  in  support  of  this 
note  of  appeal  against  the  interlocutor  of  6th  June. 
He  contended  that  the  I.  O.  U.  founding  the  claim 
of  the  concurring  creditor  in  the  sequestration  was 
signed  as  a  mere  fraudulent  device  to  enable  the 
bankrupt  to  get  sequestration.  A  petition  for  re- 
eal of  the  sequestration  had  been  presented.  In  the 
circumstances  the  liberation  ought  to  have  been 
refused. 

Maib,  for  the  bankrupt,  was  not  called  on. 

Loan  Pa«siDENT — The  best  ground  for  objecting 
to  the  liberation  of  a  bankrupt  under  the  46th  sec- 
tion of  the  statute  is,  that  there  is  something  frau- 
dulent in  his  proceedings ;  and  if  there  were  any- 
thing of  that  here,  apart  from  what  is  said  to  be 
the  ground  of  presenting  the  petition  for  sequestra- 
tion, there  might  be  something  to  be  said  for  the 
reclaimer.  But  the  only  thing  said  is,  that  the 
bankrupt  has  presented  this  petition  as  a  device  to 
obtain  liberation.  If  that  be  so  on  the  one  hand, 
it  seems  to  me  on  the  other  that  the  proceedings 
of  the  reclaimer  are  for  the  purpose  of  keeping  the 
bankrupt  in  prison.  It  is  just  a  case  of  diamond 
cut  diamond.  The  sequestration  here  still  sub- 
sists, and  we  must  assume  that  it  was  properly 
awarded.  If  the  reclaimer  had  timeously  presented 
"hia  petition  for  recal,  that  would  have  been  before 
ns,  and  we  would  have  considered  its  merits ;  but 
standing  the  sequestration,  it  would  be  inexpe- 
dient to  interfere  with  the  discretion  which  has 
been  exercised  by  the  Sheriff-substitute  in  this 
case. 

LoBD  CuBBiKHiLL — This  IS  an  appeal  against  an 
interlocutor  pronounced  on  6th  June,  and  the  ques- 
tion is,  Whether  it  should  have  been  pronounced  ? 


As  matters  then  stood,  it  was  properly  pronounced. 
The  ground  on  which  the  appeal  is  now  presented  is 
because  of  an  ex  post  facto  proceeding,  viz.,  the  pre- 
sentation of  an  application  for  recal  of  the  sequestra- 
tion presented  on  29th  June,  eleven  days  after  this 
note  of  appeal  against  the  Sheriff-substitute's  interlo- 
cutor granting  liberation  was  presented  and  appoint- 
ed to  be  sent  to  the  roU.  I  cannot  hold  that  to  be 
a  good  ground  for  recalling  an  interlocutor,  which 
was  well  founded  when  it  was  pronounced. 

LoBD  Deab — I  am  of  the  same  opinion.  When 
the  case  came  before  the  Sheriff-substitute,  he  pro- 
nounced an  interlocutor  on  6th  June.  There  had 
been  a  sequestration  awarded  three  weeks  before, 
on  14th  May.  No  objection  was  taken  to  that 
interlocutor  at  that  time,  in  the  only  proper  way, 
by  applying  for  recal.  But  the  objection  pleaded 
to  the  Sheriff-substitute  against  the  petition  for 
liberation  was,  that  the  bankrupt  had  behaved  in 
such  a  dishonest  manner  that  he  was  not  entitled 
to  liberation ;  but  the  Sheriff-substitute  thought 
that  objection  unfounded,  and  that  is  admitted 
now.  The  ground  now  taken  by  the  reclaimer  is, 
that  six  weeks  after  the  sequestration,  and  three 
weeks  after  the  interlocutor  under  review  was  pro- 
nounced, he  had  applied  for  recal  of  the  sequestra- 
tion, and  expects  to  succeed ;  and  he  asks  us  to 
delay  this  case  till  it  appear  if  he  can  get  it  re- 
called or  not.  I  think,  if  he  manage  adroitly,  the 
case  may  not  be  decided  until  the  Winter  Session ; 
and  meanwhile,  the  bankrupt  is  to  be  kept  in  jail. 
We  could  only  do  that  on  some  strong  equitable 
ground,  if  the  reclaimer  had  been  using  all  possible 
speed.  But  he  has  been  going  on  as  slowly  as  he 
could.  The  question  itself,  whether  the  sequestra- 
tion ought  to  be  recalled,  is  one  with  which  we  have 
nothing  to  do. 

LoBD  Abdmillah  concurred. 

Agent  for  Appellant — Henry  Buchan,  S.S.C. 

Agent  for  Respondent— WiUiam  Officer,  S.S.C. 


Saturday y  June  29. 

CUNNINGHAM,  NOTE  FOB  POORS*  BOLL. 

Poors'  RoU,  Application  for  admission  to  the  poors* 
roll  refused. 

Walter  Cunningham,  labourer,  asked  to  be  ad- 
mitted to  the  benefit  of  the  poors'  roll,  for  the  pur- 
pose of  enabling  him  to  raise  an  action  of  damages, 
for  the  death  of  his  son,  against  the  proprietors  of 
a  brickfield,  in  whose  employment  his  son  was 
working  at  the  time  of  his  death.  The  reporters 
on  the  probabilis  causa  reported  in  favour  of  the 
petitioner. 

A.  NicoLsow,  for  the  petitioner,  grounded  his  ap- 
plication on  poverty  and  ill-health.  The  petitioner 
was  now  earning  14s.  a  week ;  he  had  four  child- 
ren, two  of  whom,  respectively  nine  and  eleven 
years  of  age,  were  dependent  on  him  for  support. 
The  petitioner's  health  was  bad,  and  his  income 
therefore  precarious. 

John  Mabshall,  for  defenders,  opposed. 

The  Court  unanimously  refused  the  application. 

LoBDS  DxAS  and  Abdmillan  were  inclined  to  hold 
that  where  the  action  to  be  raised  was  an  action  of 
damages  for  loss  of  life  by  the  fault  of  the  defend- 
ers, a  case  which  would  be  one  of  trouble  and  diffi- 
culty, the  application  could  not  be  viewed  in  the 
same  light  as  if  the  action  were  to  be  one  on  breach 
of  contract,  or  one  in  which  the  pursuer  sought  to 
establish  a  valuable  right  of  succession. 
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The]|LoBD  Pbuidkht  grounded  hia  opinion  on 
this,  that  the  applicant  was  an  able-bodied  man  in 
full  employment  earning  as  much  money  as  most 
laboniers  in  this  country. 


Friday^  June  29. 

ADAMSON,  HOWB,  &  CO.  V.  GUILD  AlO) 
0THEB8. 

IttueB-^Bankfupiey — ^FratMJ— 1696,  e,  6 — Stoppage 
in  transita — Scde — BiU  of  Lading — Indorsation. 
A  purchased  and  paid  for  a  cargo  of  sugar  for 
B,  to  whom  he  shipped  the  cargo  and  sent  the 
bill  of  lading.    B  accepted  bills  of  exchange 
for  the  price,  but  failed  to  retire  them ;  he  l^- 
came  bankrupt,  having  prenously  indorsed  the 
bill  of  lading  to  0,  who  indorsed  it  to  D,  who 
again  indorsed  it  to  £.    In  a  reduction  of 
these  indorsations  at  the  instance  of  A,  as  be- 
ing fraudulent  at  common  law,  and  in  viola- 
tion of  the  Act  1696,  c.  6,  held,  (1)  that  to 
entitle  the  seller  to  succeed  in  a  reduction  on 
either  ground,  to  the  effect  of  recovering  the 
sugar  itself  or  its  value  as  a  murogatum,  he 
must  prove  that  he  had  stopped  the  sugar  m 
troMitUj  before  delivery  thereof  to  the  pur- 
chaser or  any  one  in  his  right ;  and  (2)  that, 
as  a  bill  of  lading  is  a  negotiable  document, 
the  seUer,  in  order  to  succeed  in  the  reduction 
as  fraudulent  at  common  law,  must   prove 
fraud  on  the  part  of  the  indorsee  as  well  as 
on  the  part  of  the  indorser. 
This  was  an  action  of  reduction,  declarator,  and 
payment  at  the  instance  of  Adamson,  Howie,  & 
Company,  merchants  at  Pemambuco,  and  James 
Fender  Logan  and  William  Raid,  sole  partners  of 
the  firm,  against  James  Wyllie  Quild,  accountant 
in  Glasgow,  trustee  on  the  sequestrated  estate  of 
Stirling,  Gk>rdon,  &  Company,  merchants  in  Glas- 
gow; Andrew  M'Ewan,  accountant  in  Glasgow,  trus- 
tee on  the  sequestrated  estates  of  John  Reid  junior 
&  Company,  merchants  in  Glasgow ;  Walter  Grieve, 
merchant  in  Greenock ;  Paul,  Sword,  &  Company, 
sugar  refiners  in  Glasgow ;  and  Barrie  &  Johnstone, 
merchants  and  store-keepers  in  Greenock. 

It  appeared  that  in  November  1864  the  pursuers, 
on  the  order  of  Stirling,  Gordon,  &  Company,  and 
on  their  account,  purchased  a  quantity  of  sugar 
which  had  been  shipped  on  board  the  **  Dante,"  then 
lying  at  Pemambuco  and  about  to  sail  for  Greenock, 
by  Johnston,  ^Pater,  &  Company  merchants  in 
Pemambuco,  on  account  of  Barrie  &  Johnstone, 
who  were  owners  of  the  "  Dante."  The  pursuers 
paid  for  the  sugar  and  invoiced  it  to  Stirling,  Gor- 
don, and  Company  at  the  price  of  £4114,  6s.  8d., 
which  included  their  commission  on  the  purchase. 
On  9th  November  the  pursuers  advised  the  pur- 
chase to  Stirling,  Gordon,  &  Company,  inclosing 
the  invoice  and  the  bill  of  lading.  Stirling, 
Gk)rdon,  &  Company  received  this  letter  and  in- 
dosuree  on  6th  December.  They  did  not  pay  the 
price  of  the  sugar,  but  granted  their  acceptances 
therefor,  payable  8  months  after  sight.  These  ac- 
ceptances they  did  not  retire.  On  10th  December 
Stirling,  Gordon,  &  Company  declared  their  insol- 
vency, and  on  17th  December  their  estates  were  se- 
questrated, they  havingpreviouslyblankindorsed  the 
bill  of  lading  to  John  Reid  junior  &  Company.  John 
Beid  junior  &  Company  declared  themselves  in- 
solvent on  24th  December,  and  on  80th  December 
theii  estates  were  sequestrated.    They  had  pre- 


viously, on  18th  December,  indorsed  and  delivered 
the  bill  of  lading  to  the  defender,  Walter  Grieve. 
The  pursuers,  on  14th  December,  four  days  aAer 
Stirling,  Gordon,  &  Com^umy  declared  themselves 
insolvent,  had  applied  for  interdict  against  these  de- 
fenders and  John  Reid  junior  &  Company,  using  or 
transferring  the  bill  of  lading,  and  taking  pones- 
sion  of  the  cargo  of  the  **  Dante,"  and  had  obtained 
interim  interdict.  On  22d  December  Walter  Grieve 
sold  the  sugar  to  the  defenders  Paul,  Sword,  &  Com- 
pany, and  granted  them  a  delivery  order.  On  the 
80th  December  the  pursuers  applied  to  the  Sheriff 
of  Renfrewshire  for  an  interdict  against  Bain  ft 
Johnstone,  in  whose  stores  and  name  the  sugar  had 
been  stored  on  its  arrival  at  Greenock,  and  against 
the  defenders  Grieve  and  Paul,  Sword,  &  Company, 
giving  or  taking  delivery  of  the  sugar,  or  using  or 
tranefering  the  biU  of  lading.  Interim  interdict  was 
granted,  but  eventually,  on  10th  February  1865, 
the  petition  of  the  pursuers  was  dismissed.  The 
Sheriff's  judgment,  however,  was  advocated,  and 
the  advocation  is  still  in  dependence.  The  sugar 
was  thereafter  taken  possession  of  by  Paul,  Sword, 
&  Company,  and  manufactured  and  sold  by  them. 

The  pursuers  now  brought  an  action  against  the 
defenders,  concluding  for  reduction  of  the  indorsa- 
tions and  transferences  of  the  bill  of  lading,  and 
for  payment  by  the  defenders,  conjunctly  and  seve- 
rally, of  the  price  of  the  sugar.    They  pleaded — 

1.  The  pursuers  are  entitled  to  decree  against 
the  defenders  for  the  value  of  the  foresaid  sugars, 
in  respect  that  the  said  sugars  were  stopped  m  <niii- 
titu^  and  in  respect  that  the  defenders  never  re- 
quired any  vsJid  or  legal  right  to  the  said  sugars, 
or  to  the  said  bill  of  lading,  or  any  right  which 
could  prejudice  or  affect  the  right  of  the  pursuer. 

2.  The  pursuers  are  entitled  to  decree  against 
the  defenders  for  the  value  of  the  foresaid  sugais, 
in  respect  that  the  right  thereto  was  never  legally 
or  validly  transferred  to  the  defenders,  or  to  any  ci 
them. 

8.  The  firm  of  Stirling,  Gordon,  Si  Company, 
and  the  firm  of  John  Reid  junior  &  Company 
were  not  entitled  to  take  delivery  of  the  said  sugar, 
and  could  not  legally  transfer  or  give  any  right  to 
the  said  bill  of  lading,  in  respect  that  they  were, 
to  their  own  knowledge,  irretrievably  insolvent,  and 
knew  that  they  could  not  pay  for  such  sugar. 

4.  The  defenders  cannot  found  on  the  indorsa- 
tiouB  of  the  bill  of  lading,  or  on  any  alleged  sale  of 
said  sugar,  &nd  the  same  ought  to  be  reduced,  in 
respect — 1<<,  That  the  same  were  contrary  to  the 
Act  1696,  c.  6 ;  2rf,  That  they  were  fraudulent  at 
common  law ;  and  8d,  That  they  were  made  and 
granted,  as  aforesaid,  in  execution  of  a  fraudulent 
device,  to  benefit  the  defenders  at  the  cost  of  the 
pursuers. 

6.  The  defenders,  Paul,  Sword,  &  Company,  are 
not  entitled  to  found  on  the  iudorsation,  or  delivery 
order,  or  sale  note,  in  their  favour,  and  the  same 
ought  to  be  reduced,  in  respect  that  they  obtained 
the  said  indorsation,  delivery  order,  or  sale  note,  in 
their  favour,  and  the  possession  of  the  said  sugar, 
in  the  knowledge  of  the  fraud  by  which  their 
authors  had  obtained  the  said  bill  of  lading,  and 
indorsation  thereof. 

On  10th  July  1866,  Peter  White  was  sisted  as  a 
defender  in  the  action,  as  trustee  on  the  estates  of 
John  Reid  junior  &  Co.,  in  room  of  Andrew  M'Ewan 
deceased.  The  defenders  pleaded  that  the  action 
was  irrelevant  and  that  the  pursuers  were  not  en- 
titled to  issues.  The  case  came  before  thia  Court 
on  the  adjustment  of  issues. 
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A.  B.  Glabk  and  John  Mabshall,  for  purBuera. 
Dbah  of  Faculty  (Moncbsitt),  N.  G.  Campbell, 
Touiro,  and  A.  Moncbibfv,  for  defenders. 

LoBD  Pbesident — ^The  Court  are  of  opinion  that 
m  hoe  statu  no  judgment  should  be  given  either  as 
to  the  relevancy  of  the  action,  or  upon  the  many 
points  of  law  involved  in  this  case.  These  wiU 
arise  for  discussion  at  the  trial  or  after  it ;  and  the 
Court  have  framed  issues  which  they  think  will 
keep  all  these  matters  open.  But  in  the  meantime 
the  money  part  of  the  case  should  be  withdrawn 
from  the  jury.  It  can  be  made  matter  of  admis- 
sion or  adjustment  hereafter. 

The  most  important  question  is,  whether  the 
puisuQXS  effectually  exercised  their  right  of  stop- 
page tn  trantilu.  That  is  the  foundation  of  this 
case.  It  must  therefore  be  put  in  issue  and  made 
the  first  issue.  That  issue  has  been  purposely 
framed  in  very  general  terms  to  keep  open  all  ques- 
tion of  law.  Stoppage,  however,  may  be  found  to 
consist  of  one  act,  or  of  several  acts,  and  therefore 
no  date  is  specified  in  the  issue. 

The  following  were  the  issues  adjusted: — "It 
being  admitted  that  a  cargo  of  sugars,  consisting 
of  1503  bags  or  thereby  of  channel  brown  sugar, 
and  1700  bc^  or  thereby  of  American  brown  sugar, 
purchased  and  paid  for  by  the  pursuers,  was  shipped 
on  board  the  British  brig  "  Dante,"  lying  at  Pey- 
nambuco,  on  the  order  and  account  of  Stirling 
Gbrdon  and  Company,  merchants  in  Glasgow,  to 
be  delivered  to  them  or  their  order  at  Greenock, 
and  that  the  bill  of  lading  of  said  sugars  was  for- 
warded by  the  pursuers  to  the  said  Stirling  Gordon 
and  Company,  blank  indorsed,  and  received  by 
them  on  6th  December  1864 : — 

**  It  being  further  admitted  that  on  the  said  6th 
December  1864  the  said  Stirling  Gtordon  and  Com- 
pany accepted  bills  of  exchange  drawn  on  them  by 
the  pursuers  for  the  price  of  the  said  sugars, 
amounting  in  all  to  £4,114,  6s.  8d.,  and  that  these 
bills  were  dishonoured,  and  no  part  of  the  said 
price  has  been  paid  to  the  pursuers : — 

"  It  being  fiuther  admitted  that  the  estates  of 
Stirling  Gk>rdon  and  Company  were  sequestrated 
on  17th  December  1864,  and  that  the  defender, 
James  Wylie  Guild,  is  trustee  on  said  estates : — 

"It  being  further  admitted  that  the  estates  of 
John  Beid  junior  and  Company,  merchants  in 
Glasgow,  were  sequestrated  on  the  80th  of  Decem- 
ber 1864,  and  that  the  defender,  Peter  White,  is 
trustee  on  said  estates : — 

"  1.  Whether,  before  the  said  sugars  were  delivered 
to  the  said  Stirling  Gtordon  and  Company,  or 
any  one  in  their  right  under  the  said  bill  of 
lading  or  indorsements  thereof,  the  pursuers 
stopped  the  said  cargo  of  sugars  in  transitu  f 
*'2.  Whether  the  said  bill  of  lading  was,  on  or 
about  the  5th  December  1864,  fraudulently 
indorsed  and  transferred  by  the  said  Stirling 
Gordon  and  Company  to,  and  fraudulently  re- 
ceived by  the  said  John  Beid  junior  and  Com- 
pany, to  the  prejudice  of  the  legal  rights  of  the 
pursuers? 
"8.  Whether,  on  or  about  6th  December  1864, 
being  within  sixty  days  of  the  sequestration  of 
their  estates,  the  said  Stirling  Gordon  and 
Company  indorsed  and  transferred  the  said 
bill  of  lading  to  the  said  John  Beid  junior 
Bnd  Company,  in  security  or  satisfaction  of  a 
prior  debt,  contrary  to  the  Act  1696,  c.  5? 
"4.  Whether  the  said  bill  of  lading  was,  on  or 
about  the  18th  December  1864,  fraudulently 
indorsed  and  transferred  by  the  said  John  Reid 


junior  and  Company  to,  and  fraudulently  re- 
ceived by  the  defender,  Walter  Grieve,  to  the 
prejudice  of  the  legal  rights  of  the  pursuers? 
"  5.  Whether,  on  the  18th  December  1864,  being 
within  sixty  days  of  the  sequestration  of  their 
estates,  the  said  John  Beid  junior  and  Com- 
pany, indorsed  and  transferred  the  said  bill  of 
lading  to  the  defender,  Walter  Grieve,  in  se- 
curity or  satisfaction  of  a  prior  debt,  contrary 
totheActl696,  c.  5? 
"6.  Whether,  on  or  about  the  22d  December  1864, 
the  said  Walter  Grieve,  defender,  fraudulently 
sold  or  transferred  the  said  sugars  to  the  defen- 
ders, Paul,  Sword,  and  Company,  and  the  said 
Paul,  Sword,  and  Company  accepted  the  said 
saJe  or  transference — ^in  the  knowledge  that 
the  said  Walter  Grieve  and  the  said  John  Beid 
junior  and  Company  had   fraudulently  ob- 
tained the  said  bill  of  lading  and  indorsations 
thereof,  to  the  prejudice  of  the  legal  rights  of 
the  pursuers — and  thereafter  took  possession 
of  the  said  sugars  and  nold  the  same,  in  pre- 
judice of  the  rights  of  the  pursuers,  as  seUera 
who  had  stopped  the  said  sugars  in  transitu  f" 
In  the  course  of  adjusting  the  terms  of  the  issues, 
the  counsel  for  the  pursuers  maintained  that,  in 
support  of  their  reduction  of  the  indorsations  as 
fraudulent  at  common  law,  they  were  not  bound  to 
prove  fraud  on  the  part  of  such  of  the  indorsees  aa 
had  received  the  indorsations  from  bankrupt  par- 
ties ;  and  referred  to  the  case  of  M*Cowan  v.  Wiffht^ 
March  9, 1858  (16  D.,  494),  as  an  authority  for  that 
doctrine.    The  Court,  however,  held  that  the  case 
of  M*  Cowan,  being  a  reduction  at  the  instance  of 
a  "  creditor"  was  not  applicable  to  the  present  case, 
which  was  a  reduction  it  the  instance  of  a  "  seller 
of  goods"  who  had  given  to  the  purchaser  a  bill 
of  lading,  which  is  a  negotiable  document,  pass- 
ing the  property  of  the  goods  which  it  represents 
to  the  indorsee,  if  onerous  and  bona  fide,  to  the  ef- 
fect of  defeating  the  seller's  right  of  stoppage  m 
transitu.    Fraud,  therefore,  on  the  part  of  the  in- 
dorsee, is  an  essential  part  of  the  pursuers*  case, 
and  must  be  put  in  issue,  as  was  done  in  the  case 
of  Stoppel  V.  Stoddart,  14th  November  1860  (18  D., 
61). 

Agents  for  Pursuers — ^Mackenzie,  Innes,  k  Logan, 
W.S. 

Agents  for  Defenders — James  Webster,  S.S.C, 
Wilson,  Bum,  &  Gloag,  W.S.,  andM*Ewan  &  Gar- 
ment, W.S. 


Saturday y  July  29. 
SECOND^DIVISION. 

FITZSIMMONS  V.  BELL. 
Bankruptcy — Cessio  Act — Suspension — Liberatioip-^ 
Protection,  Question,  whether  under  the  16th 
section  of  the  Cessio  Act,  a  liberation,  without 
bearing  at  the  same  time  to  be  a  protection, . 
and  without  specifying  any  particular  period 
for  which  it  is  to  be  available,  has  the  effect 
of  suspending  all  diligence? 

This  was  a  note  of  suspension  and  liberation 
brought  by  Fitzsimmons,  craving  to  be  instantiy 
liberated  from  prison,  and  protection  from  all  other 
diligence.  The  complainer  last  year  brought  a 
process  of  cessio.  During  its  dependence  he  was 
put  in  prison  by  Bell,  upon  a  bill  for  £100.  He 
thereupon  made  an  application  to  the  Court,  in  the 
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progress  of  which  he  asked  for  liberation  in  order  to 
be  able  to  attend  to  the  depending  process  of  eeuio. 
The  Court  liberated,  but  Uie  interlocutor  did  not 
bear  that  the  liberation  was  to  be  available  for  any 
particular  time,  and  did  not  give  protection.  Fitz- 
Bimmons  afterwards  applied  to  the  Lord  Ordinary 
on  the  Bills  during  yacation  for  protection,  and 
having  failed  to  find  the  consignation  or  caution 
required,  it  was  refused.  Nearly  a  year  having 
elapsed  without  any  steps  being  taken  in  the  pro- 
cess, Bell  again  re-imprisoned  Mm,  upon  a  different 
diligence  from  what  had  been  put  in  force  in  the 
ceuio.  The  present  note  of  suspension  and  libera- 
tion was  accordingly  brought  to  set  aside  the  pre- 
sent warrant  of  imprisonment.  The  question  turned 
on  the  construction  of  the  16th  section  of  the  Cutio 
Act,  which  is  as  follows : — 

"  And  be  it  enacted,  that  if  the  debtor  be  in  pri- 
son, it  shall  be  competent  for  the  Inner  House 
during  session,  and  for  tiie  Lord  Ordinary  on  the 
Bills  during  the  vacation  or  the  Christmas  recess, 
whether  the  case  has  been  originally  instituted  in 
the  Court  of  Session  or  before  the  Sheriff  (pro- 
vided that  it  be  under  review  of  the  said  court), 
^d  for  the  Sheriff,  where  the  petition  has  been 
presented  to  and  is  depending  before  him,  on  pro- 
duction of  a  copy  of  the  said  Qazette  containing 
the  notice  aforesaid,  and  of  the  certificate  of  trans- 
mission of  the  letters  or  execution  of  citation,  to 
grant  warrant  to  liberate  the  debtor,  and  if  the 
debtor  is  not  in  prison  to  grant  warrant  for  his 
•  personal  protection  against  the  execution  of  dili- 
gence for  such  space  of  time  as  shall  be  proper ; 
provided  that  before  any  such  warrant  be  issued 
the  debtor  shall  lodge  with  the  clerk  of  Court  a 
bond  with  a  sufficient  cautioner,  binding  them- 
selves that  he  shall  attend  all  diets  of  Court  when- 
ever required  under  such  penalty  as  may  be  reason- 
able, and  which,  if  forfeited,  shall  be  divided  among 
the  creditors ;  and  it  shall  be  competent  for  the 
Inner  House,  or  the  said  Lord  Ordinary,  or  the 
Sheriff  respectively,  in  all  cases  to  grant  warrant 
to  bring  the  debtor  before  them  for  examination, 
and  also  to  carry  him  back  to  prison ;  and  such 
warrant,  as  well  as  the  warrant  of  liberation  and 
the  warrant  of  personal  protection,  shall  be  good 
and  lawful  warrants  in  all  parts  of  Scotland  to  the 
effect  therein  specified ;  and  it  shall  not  be  com- 
petent, where  the  warrant  of  liberation  or  protec- 
tion is  granted  by  the  Lord  Ordinary  on  the  bills 
or  the  Sheriff,  to  suspend  the  effect  thereof  by 
lodging  a  reclaiming  note  or  petition  complaining 
of  the  same  :  provided  nevertheless,  that  a  reclaim- 
ing note  or  petition  may  be  lodged  as  herein-before 
provided,  and  it  shall  be  competent  to  the  Inner- 
House  or  the  Sheriff  (as  the  case  maybe),  on  hear- 
ing parties,  to  recal  the  warrant  of  liberation  and 
protection." 

The  Lord  Ordinary  (Mubb)  reported  the  case  to 
the  Inner-House. 

Maib,  for  the  complainer,  argued  that  the  inter- 
locutor of  the  Inner-House  was  intended  to  be  a 
protection  against  all  diligence,  and  that  there  was 
no  meaning  in  it  if  the  complainer  was  liable  at 
any  moment  to  be  re-imprisoned. 

W.  A.  Brown  in  answer.  The  complainer  did 
not  ask  the  Court  for  protection  in  the  prayer  of 
his  application;  he  only  craved  liberation  for  a 
limited  purpose,  and  that  was  granted.  It  might 
be  true  that  he  was  liable  to  be  re-incarcerated,  but 
his  remedy  in  that  event  would  have  been  to  apply 
to  the  Court  to  get  protection,  and  protection  would 
be  awarded  or  refused  according  as  the  Court 


thought  proper ;  and  if  awarded,  would  be  limited 
to  a  specifled  period.  The  effect  of  the  complajner's 
contention  was  practically  to  give  him  the  benefit 
of  a  decree  of  eeuio. 

The  Court  were  of  opinion  that  the  point  raised 
was  one  of  great  importance,  and  that  it  would  not 
be  expedient,  without  further  argument  and  more 
mature  consideration,  to  pronounce  a  judgmetit 
upon  it.  But  there  was  enough  doubt  in  the  case 
to  justify  the  note  being  passed,  and  also  to  wamiii 
liberation. 

The  note  was  accordingly  passed,  and  liberatioa 
granted. 

Agent  for  Complainer — ^W.  Officer,  S.S.C. 

Agent  for  Respondent-^ames  Bell,  S.S.C. 


Tuesday,  July  2. 
FIRST  DIVISION. 

BUCHANAN  &  H'GAAN  AND  OTHEBS  9. 
BARB  ft  8HEAREB. 
luuea — Sdhage- — Towage  —  AgreemefU.     Form  of 
issue  adjusted  by  the  parties  to  try  a  chum  of 
salvage.    Counter  issue  adjusted  by  the  Court, 
to  try  the  defence  that  the  service  was  rendered 
under  contract  to  tow  entered  into  between  the 
masters  of  the  two  vessels,  and  that  the  owner 
and  crew  of  the  salving  vessel  were  bound  by 
such  contract. 
This  was  an  action  originally  raised  at  the  in- 
stance of  Norman  Buchanan,  distiller  in  Islay, 
registered  owner  of  the  steam  vessel  "  Xantho,** 
for  himself,  and  as  specially  authorised  by  and  on 
behalf  of  the  master  and  crew  of  the  said  vnmiol. 
against  the    defenders,  who    are    shipowners  in 
Ardrossan,  and  the  registered  owners  of  the  barqno 
"  Lorena."    Buchanan  having  been  sequestrated, 
the  action  was  insisted  in  by  John  M*Oaan,  mer- 
chant  in   Glasgow,    as   assignee  under  a  letter 
and  assignation  executed  by  Buchanan  and  the 
trustee  in  his  sequestration,  and  by  Peter  Thomson 
and  others,  designing  themselves  the  master  and 
crew  of  the  "  Xantho,"  who  all  sisted  themselvea 
as  pursuers. 

The  summons  concluded  for  £2000,  in  name  of 
salvage,  for  services  rendered  by  the  "Xantho" 
and  her  master  and  crew  to  the  "  Lorena,"  in  tow- 
ing her  from  near  the  Mull  of  Cantyre  to  White- 
fkrlan  Bay,  in  the  Sound  of  Islay.  It  is  stated  on 
record  that  the  "  Lorena,"  of  475  tons  register,  left 
Ardrossan  on  15th  December  1865,  with  a  caigo  of 
coals  bound  for  Kurachee,  but  was  obliged  to  pat 
back  for  repairs,  having  encountered  severe  weather 
and  been  disabled  (the  amount  of  injury  being  a 
matter  of  dispute  between  the  parties) ;  that,  on  2d 
January  1866,  the  '^  Xantho,'*  a  small  steamer  of 
44  tons  register,  trading  between  Glasgow  and 
Islay,  fell  in  with  the  "  Lorena "  near  the 
Mull  of  Cantyre,  on  her  way  back  to  ArdroBsan, 
and  towed  her  to  Islay,  the  time  occupied  b^ng 
eight  hours,  and  the  distance,  as  stated  by  the  d^ 
fenders,  about  thirty  miles. 

The  defence  was,  that  the  service  rendered  to 
the  "  Lorena"  was  towage,  and  not  of  the  nature 
of  salvage  service,  and  was  performed  under  an 
agreement  for  £50  entered  into  between  the  mas- 
ters of  the  two  vessels  in  the  presence  and  hearing 
of  the  respective  crews.  It  was  further  averred  by 
the  defenders  that,  on  arriving  at  Islay,  the  mas- 
ter of  the  "  Lorena,"  at  the  request  of  the  person 
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who  seemed  to  act  throughout  aa  master  of  the 
«<  Xantho,"  gave  him  an  order  on  the  d^endere  for 
X60,  in  payment  of  the  towage  in  question,  which 
order  the  defenders  have  always  been  willing  to 
honour.  The  defenders  further  maintained  that, 
even  though  the  service  be  held  to  hare  been  of 
the  nature  of  salvage  service,  the  pursuers  were 
bound  by  the  above  mentioned  agreement,  and 
that  the  sum  of  i&50  was  ample  remuneration  for 
the  service  actually  rendered,  apart  from  contract. 
The  puiBuers,  while  admitting  that  an  order  for 
£50  was  sent  to  Mr  Buchanan  in  recognition  of 
the  services,  sJleged  that  it  was  grossly  inadequate 
remuneration,  and  denied  that  the  person  above  re- 
ferred to  was  the  master  of  the  "  Xantho,"  or  had 
any  authority  to  enter  into  any  contract,  or  receive 
any  payment  that  would  be  binding  on  the  pur- 
suers. 

An  issue  was  lodged  by  the  pursuers,  and  after 
Bome  discussion  before  the  Lord  Ordinary,  the  fol- 
lowing was  agreed  to  by  the  parties  : — 

**  It  being  admitted  that  the  defenders  were,  on 
2d  January  1866,  and  still  are,  the  registered 
owners  of  the  barque  '  Lorena '  of  Ardroesan,  and 
that  Norman  Buchanan,  distiller  in  Islay,  was,  on 
said  2d  January  1866,  the  registered  owner  of  the 
steam-vessel '  Xantho ;' 

"  And  it  being  further  admitted  that  the  estates 
of  the  said  Norman  Buchanan  were  sequestrated 
under  the  '  Bankruptcy  (Scotland)  Act '  on  21st 
August  1866,  and  that  Mr  Qeorge  Wink,  account- 
ant in  Glasgow,  was  appointed  trustee  on  the  said 
sequestrated  estates,  conform  to  act  and  warrant  in 
bis  favour  dated  6th  September  1866;  as  also, 
that  the  pursuer,  John  M'Gkian,  is  now  in  right  of 
the  said  Norman  Buchanan  and  George  Wink ; 
'*  Whether,  on  the  said  2d  January  1866,   the 
'  Xantho  *  and  her  master  and  crew  saved  the 
'  Lorena '  and  her  cargo  from  the  perils  of  the 
sea?     And  Whether  the  defenders  are  in- 
debted and  reeting-owing  to  the  pursuers,  or 
any  of  them,  in  the  sum  of  £2000,  or  any  part 
thereof,  in  name  of  salvage  ?" 
The  parties  differed  as  to  the  counter  issue  pro- 
posed by  the  defenders,  which  was  latterly  stated 
m  the  following  terms ; — 

"Whether  the  services  rendered  on  2d  January 
1866  by  the  '  Xantho '  and  her  master  and 
crew,  were  so  rendered  under  contract  entered 
into  between  the  master  of  the  '  Lorena '  and 
the    msster,    or    those    in   charge,    of    the 
*  Xantho  ?*     And  whether  the  said  contract, 
when  so  entered  into,  was  just  and  reasonable?" 
The  Lord  Ordinary  reported  the  case  to  the 
Court,  accompanying  his  interlocutor  with  the  fol- 
lowing note : — 

*'  The  pursuers*  issue,  with  the  admissions  pre- 
fixed to  it.  No  27  of  process,  was  not  objected  to 
by  the  defenders. 

"But  the  pursuers  objected  to  the  defenders' 
counter  issue,  No.  26  of  process,  in  respect  that  it 
did  not  embrace  the  question,  whether  the  alleged 
contract,  on  which  it  is  founded,  was  made  with 
the  authority  of  the  owner  and  crew  ef  the  *  Xantho.' 
In  regard  to  this  objection,  the  Iiord  Ordinary  has 
to  remark  that  it  is  not  very  obvious  what  substan- 
tial interest  the  pursuers  have  to  insist  in  it,  sup- 
posing it  to  be  made  out  (and  the  defenders  under- 
take to  make  it  out)  ;  that  the  alleged  contract 
which  they  found  on  was  in  itself  just  and  reason- 
able. It  may  be  also  remarked,  tiiat  to  hold  that 
the  special  authority  of  the  owner  is  necessary  for 


the  validity  of  such  a  contract  as  that  referred  to 
would  be  almost  equivalent  to  holding  that  no  such 
contract  can  be  entered  into  at  all,  as  the  owner  is 
seldom  or  ever  likely  to  be  present  to  interpone  his 
authority  in  the  suddenly  emerging  circumstances 
which  usually  gave  rise  to  questions  of  salvage." 

Balfoub  (D.-F.  Moncbeiff  with  him)  maintained 
that  the  defenders  were  bound  to  put  in  issue  and 
prove  special  authority  granted  by  the  owner  and  by 
the  crew  to  the  master  of  the  *  Xantho  '  to  enter 
into  the  alleged  contract. 

J.  0.  LoBixxa  (GiFFOBD  with  him)  maintained 
that  the  master  had  full  power  to  bind  the  owner 
in  salvage  contracts  entered  into  at  sea  in  his  ab- 
sence ;  and  that,  in  regard  to  the  crew,  it  was  a 
question  of  oireumstanoes ;  and  in  the  present 
case,  in  which  the  pursuers  alleged  salvage  ser- 
vice, rendered  by  towing,  and  did  not  allege  special 
personal  exertions,  and  where  the  defenders  under- 
took to  prove  that  the  contract  was  just  and  rea- 
sonable, the  latter  were  not  bound  to  prove  any 
special  authority. 

The  following  were  the  authorities  referred  to 
by  the  parties : — M'Lachlan  on  Shipping,  page  581. 
The  Britain  (1889),  1  Wm.  Robinson's  Admy.  Rep, 
40.  The  4/Hca  (1864),  ISpinks' Admy.  Rep.,  299., 
The  S4srah  Jom  (1848)  2  W.  Rob.,  110.  The 
Ttm  Bkts  (1848y,  2  W.  Rob.,  176.  The  EUte, 
Swabey's  Admy.  Rep.,  486. 

The  Court  altered  tiie  counter  issue  to  the  fol- 
lowing : — 

**  Whether  the  services  rendered  on  2d  January 
1866  by  the  *  Xantho*  and  her  master  and 
crew,  were  so  rendered  under  contract  entered 
into  between  the  master  of  the  *  Lorena '  and 
the  master,  or  person  for  the  time  in  command, 
of  the '  Xantho,'  acting  on  behalf  of  the  owners 
and  the  crew  of  the  said  vessel  ?  And  whether 
the  said  contract,  when  so  entered  into,  was 
just  and  reasonable  ?  " 

Agents  for  Pursuers — Murray,  Beath,  &  Murray, 
W.S. 
Agents  for  Defmiders — ^Duncan  &  Dewar,  W.S. 


Tttesdaj/j  July  2. 

HOET  V.  M'EWAN  &  AULD. 

{Ante,  p.  71.) 

ObligaHon-^C<miraet  of  Seroiee — Partnerahip^Ez- 
penaes. 

In  obedience  to  the  order  of  the  Court  a  minute 
was  lodged  for  the  pursuer,  stating  what  he  had 
earned  during  the  period  specified,  but  showing 
that  the  expenses  of  an  office,  &c.,  had  more  than 
swallowed  up  those  earnings. 

A  minute  was  lodged  for  the  defenders,  agreeing 
to  pay  to  the  pursuer  the  full  propori;ion  of  his 
ssJary  for  the  period  from  11th  June  to  1st  October 
1866,  with  interest  from  Ist  October. 

Decree  of  consent  for  that  sum. 

Both  parties  moved  for  expenses. 

The  Court  gave  expenses,  subject  to  modification, 
to  the  defenders. 

LoBD  Dbas  thought  that  neither  party  should 
get  expenses. 
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Tuesday,  July  2. 

HILTON  V,  WALKEK. 
{Ante  Vol.  iii.,  p.  288.) 
Arbitration — Judicial  Eeferee — Award — Ezpenses — 
Auditor,     Held   that   a  judicial  referee,   in 
making  an  award  of  expenses,  is  not  bound  to 
take  the  advice  of  the  auditor  or  any  one  else 
as  to  the  amount.    Opinion  {per  Lord  Presi- 
dent), that  if  the  referee  committed  a  great  in- 
justice in  the  exercise  of  power  in  this  respect, 
redress  would  be  had  under  the  head  of  cor- 
ruption. 
This  was  an  action  by  a  landlord  against  a  tenant 
for  miscropping.      The  summons  concluded  for 
£\Zb  damages.    The  defence  was — (1)  Denial  of 
miscropping ;    (2)  Counter  claim  for  non-imple- 
ment of  conditions  of  lease.    The  parties  having 
agreed  to  a  reference,  Robert  Smith,  farmer,  was 
appointed  judicial  referee,  with   power  to  award 
expenses.     The  referee  took  proof,  and  issued  notes 
of  what  he  proposed  to  find,  which  was,  that  there 
bad  been  miscropping  to  a  certain  extent,    that 
otherwise  the  landlord's  claim  should  be  disallowed, 
and  that  each  party  should  pay  his  own  expenses. 
The  parties  acqui^ced.    The  arbiter  then  adhered 
to  the  proposed  findings  on  the  merits,  assessing 
the  damages  at  £20,  but  finding  the  landlord  liable 
in  £60  of  modified  expenses,  on  the  ground  that 
the  action  ought  to  have  been  brought  in  the  She- 
riff-court, and  not  in  the  Court  of  Session.    Objec- 
tions were  lodged  for  the  landlord,  which  objections 
the  Lord  Ordinary  repelled.    The  landlord  aver- 
ring that  the  sum  of  expenses  awarded  by  the  re- 
feree was  more  than  the  fiill  taxed  amount,  the 
Court  remitted  to  the  referee  to  reconsider  his 
award  on  the  subject  of  expenses,  with  power  to 
alter  his  finding.    Parties  were  heard  before  the 
referee,  the  landlord  asking  that  the  account  of 
expenses  should  be  taxed.     The  referee  adhered 
to  his  former  award.    The  landlord  asked  the  Court 
to  re-remit  to  .the  referee. 
YouNO  and  Giftobd,  for  him,  urgued : — 
The  referee  may  undoubtedly  award  expenses, 
and  may  modify  them,  but  he  cannot  award  ex- 
penses which  never  were  incurred.    In  modifying 
the  expenses,  the  question,  what  expenses  have  been 
duly  incurred,  cannot  be  determined  by  him  with- 
out evidence.  As  to  the  merits  of  the  case,  he  might 
judge,  as  a  man  of  skill,  without  witnesses,  but  in 
the  matter  of  expenses,  as  to  which  he  is  not 
skilled,  he  must  take  evidence.    A  farmer  is  not  a 
"  man  of  skill "  as  regards  expenses  in  the  Court 
of  Session.    If  the  referee  is  told  that  the  sum  of 
expenses  claimed  is  too  great,  and  that  that  will  be 
found  to  be  the  case  on  a  remit  to  the  auditor,  he 
is  bound  to  take  the  proper  means  of  informing 
himself.    He  may  not,  perhaps,  be  compelled  to 
take  the  evidence  of  the  auditor  as  conclusive  on 
the  question  of  expenses,  and  may,  perhaps,  allow 
or  disallow  differently.  But  when  he  determines  on 
expenses  without  talnng  the  evidence  of  the  audi- 
tor, that  is  just  as  if  he  determines  a  question  on  the 
merits,  as  to  which  he  had  no  skill,  without  evi- 
dence.   The  pursuer  is  willing  to  deal  with  the 
question  on  the  footing  that  he  is  found  liable  for 
tiie  full  expenses.      Well,  the  proper  mode  of  as- 
certaining the  fuU  amount  is  by  a  remit  to  the 
auditor.    In  regard  to  expenses  in  this  Court,  the 
proper  rule,  in  the  absence  of  authority,  is  that  in 
a  judicial  reference,  because  still  remaining  here, 
the  auditor  is  the  proper  party  to  determine  the 


question  of  expenses,  subject  to  review  in  this 
Court.  After  report,  the  referee  may  award  or  modify. 
There  may,  perhaps,  be  room  to  distinguish  as  to 
expenses  before  the  referee,  but  even  there,  he  must 
take  some  legitimate  mode  of  informing  himself  in 
a  matter  in  which  he  has  no  skill. 

Pattibon  and  M'Kie  for  Respondent. 

Lord  Cobbibhill. — ^This  is  a  question  as  to  the 
effect  of  a  finding  by  a  judicial  referee.  The  case 
was  before  us  formerly,  when  we  remitted  hack  to 
him,  to  reconsider  his  award.  The  amount  of  the 
sum  in  dispute  is  not  great,  but,  in  my  view  of  the 
case,  it  involves  a  principle  of  very  oouaiderable 
importance. 

The  parties,  instead  of  going  on  with  the  ctse, 
entered  into   a  judicial   reference,  with  expreai 
power  to  the  referee  to  dispose  of  the  matter  of  ex- 
penses.   That  probably  would  have  been  inclnded, 
out  it  was  distinctly  expressed.    The  case  went 
before  the  referee,  and  he  disposed  of  the  matter  in 
dispute ;  and,  as  to  the  matter  of  expenses,  he  fonnd 
the  pursuer  liable  to  the  defender  in  £bO  of  modified 
expenses.    An  objection  was  t^en  to  that  part  of 
the  award  on  this  ground,  that  it  had  been  pro- 
nounced without  the  referee  having  heard  partdes, 
and  not  only  so,  but  that  it  was  contrary  to  the 
opinion  which  he  had  indicated  in  a  previous  note^ 
and  which  led  the  parties  to  believe  that  he  vae 
to  dispose  of  the  question  of  expenses  differently. 
When  the  matter  came  before  the  Court,  we  tiiought 
the  referee  had  acted  irregularly  in  pronoanein| 
such  an  award  without  having  heard  parties,  and 
we  remitted  back  to  him,  on  6th  March,  to  recon- 
sider the  question  of  expensee,  especially  as  to  the 
amount ;  to  hear  parties,  with,  power  to  alter  his  re- 
port in  regard  to  expenses;  ajid  to  rtport  of  new. 
The  matter  went  back  to  the  referee,  and  on  17th 
April  he  ordained  parties  to  be  farther  heard.    And 
then,  on  6th  June,  he  pronounced  another  interio- 
cutor,  in  which  he  states  that  he  had  reconsidered 
the  question  of  expenses,  and  had  heard  parties 
thereon — and  it  was  admitted  that  parties  were 
heard — and,  having  carefully  considered  the  whole 
process,  adhered  to  his  former  report     The  qnee- 
tion  again  comes  before  us  on  an  objection  by  the 
pursuer,  against  whom  the  award  has  been  pnv 
nounced,    not    only  that  the   expenses  awarded 
were  too  great,  but  that  the    referee   had  not 
taken  the  usual  course  of  having  them  audited ; 
and,  on  that  ground,  he  askedtbe  Court  to  interfere. 
The  question  before  us  is,  Is  that  a  competent  mo- 
tion ?    And  the  opinion  which  I  have  formed  is, 
that  the  motion  is  not  competent.    The  ground  of 
that  opinion  is,  that  although  this  reference  is  a 
judicial  reference,  yet,  in  this  respect,  it  is  the  same 
as  if  it  had  been  a  voluntary  extra-judicial  submis- 
sion.   There  are,  no  doubt,  differences  in  some  re- 
spects between  a  judicial  reference  and  an  extra- 
judicial arbitration.    These  differences  were  well 
pointed  out  in  the  caae  of  Mackenzie,  19th  Decem- 
ber 1840  (8  D.,  818),  by  all  the  judges,  and  esped- 
ally  by  Lord  Moncrieff.     I  think  that  the  kw  on 
this  matter  comes  to  this,  that  when  there  is  an 
irregularity  committed  by  the  judicial  referee,  that 
irregularity  may  be  rectified  at  any  time  before  his 
awaJd  is  judicially  affirmed  in  this  couri    It  w 
competent  for.  the  Court  to  remit  to  him  to  i"®"^"! 
eider  his  opinion ;  and  that  course  was  followed 
here.    We  thought  the  referee  had  committed  that 
irregularity  of  pronouncing  an  award  without  hear- 
ing parties,  and  accordingly  we  remitted  to  him  to 
re-consider  the  question.    But,  with  that  excep- 
tion, I  hold  that  the  powers  of  a  judicial  referee, 
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imder  a  reference  of  this  kind,  are  as  great,  and 
can  as  HtUe  be  interfered  with,  as  the  powers  of  an 
arbiter  nnder  a  yoluntar  j  arbitration.  I  therefore 
think  that  the  referee  having  now  done  his  duty 
bj  hearing  parties,  we  cannot  review  the  award  he 
has  prononnoed,  merely  on  the  ground  that  it  was 
erroneous.  The  error  was  said  to  be  that  he  did 
not  take  the  assistance  of  any  auditor.  I  think  it 
was  competent  for  him  to  decide  the  matter  with- 
out taking  such  assistance.  If  he  finds  himself  in 
a  position  to  give  an  award  of  expenses,  it  Is  not 
necessary  for  him  to  remit  aither  to  the  Court  or 
to  any  o&er  person.  This  Court  oould  do  it  They 
generally  take  assistance ;  but  they  might,  if  they 
pleased,  award  a  slump  sum  of  expenses.  The 
Court  cannot,  on  the  ground  stated,  take  upon  itself 
to  upset  the  award  of  the  arbiter. 

liOBo  Dkas — ^I  am  of  the  same  opinion.  The 
judicial  reference  in  this  case  was  a  reference  of 
the  whole  process,' with  power  to  award  expenses. 
It  is  not  disputed  that  the  referee  was  to  have 
power  to  dispose  both  of  the  expenses  of  process 
and  of  the  reference  before  himself.  And  the  ob- 
jection is  not  that  he  had  not  power  to  award  ex- 
penses against  the  party'  whom  he  found  in  the 
wrong,  but  that  he  did  not  take  the  proper  means 
of  ascertaining  the  amount  There  was  an  argu- 
ment stated,  &at  where  there  was  a  judicial  refer- 
ence of  a  cause,  and  whole  expenses,  it  still  be- 
longed to  the  Court  to  deal  with  the  expenses,  and 
to  remit  to  the  auditor,  and  dispose  of  objections  to 
his  report.  There  is  no  authority  for  that  The 
idea  is  quite  incongruous.  The  whole  matter  goes 
to  the  referee.  Therefore  the  objection  resolyes  it- 
self into  this,  that  the  referee  did  not  take  the  as- 
sistaace  of  the  auditor  in  disposing  of  the  question 
of  expenses  incurred  by  the  parties.  I  am  of  the 
opinion  that  has  been  expressed,  that  there  was  no 
necessity  for  his  taking  the  assistance  of  the  auditor 
in  this  matter.  He  was  to  judge  of  that  He  need 
not  have  given  effect  to  the  report  of  the  auditor  if 
he  had  remitted  to  him.  If  the  plea  stated  here 
could  have  been  carried  the  leng^,  that  in  respect 
of  what  he  had  done,  or  had  fuled  to  do,  he  was 
guilty  of  corruption,  that  might  have  been  a  ground 
for  recalling  the  reference.  I  give  no  opinion  on 
that  I  see  no  reason  why  it  should  not  have  been. 
The  difference  between  a  judicial  reference  and  an 
extra  judicial  submission  is,  that  in  a  judicial  re- 
ference you  may  come  to  this  Court  on  points 
arising  in  the  course  of  the  reference.  That  was 
the  case  here,  and  we  remitted  to  the  referee  to 
hear  parties.  He  has  now  heard  parties.  He 
thinks  the  sum  he  gave  was  not  too  large  a  sum 
under  the  detailed  account  before  him.  There  is 
no  averment  of  any  wilful  wrong  on  his  part ;  no 
averment  of  any  thing  that,  under  the  statute, 
woT^d  constitute  corruption.  There  is  no  motion 
before  us  to  recal  the  reference.  The  motion  is  to 
remit  to  the  referee.  We  have  no  power  to  do 
that  Supposing  the  referee  had  remitted  to  any 
other  person,  as,  for  example,  to  the  clerk  to  the 
reference,  to  make  a  report  on  the  expenses,  there 
was  nothing  to  prevent  him  from  giving  effect  to 
that.  We  must  presume  that  he  did  take  the 
assistance  of  the  clerk  to  the  reference,  who  was 
the  sheriff-clerk,  a  person  perfectly  well  qualified 
to  decide.  He  thiiJES  that  £60  is  a  proper  sum. 
There  is  nothing  on  the  face  of  that  to  find  fault 
with.  It  might  be  perfectly  right  and  just,  and 
far  better  not  to  put  the  parties  to  the  expense  of 
a  remit  to  the  auditor.  It  is  contrary  to  aU  settled 
procedure  that  we  should  interfere.     We  cannot 

VOL.  IV. 


order  the  referee  to  take  one  report  more  than  an- 
other. We  may  order  him  to  hear  parties,  but  we 
cannot  make  him  take  the  assistance  of  the  auditor 
more  than  of  counsel,  or  any  one  else.  What  he 
has  done  was  within  his  power. 

Lord  AsniciLLAv^This  is  a  question  of  great 
importance,  and  I  have  had  some  difficulty  in  com- 
ing to  a  conclusion  on  the  matter.  I  concur  in  the 
general  principle  announced  by  Lord  Curriehill 
and  Lord  Deas,  that  where  we  are  called  on  to 
deal  with  an  award  by  a  judicial  referee,  we  cannot 
touch  it,  because  we  think  the  referee  might  have 
been  better  advised.  The  aspect  of  difficulty  which 
the  case  presents  is  this : — Is  it  competent  for  a 
judicial  referee  practicaUy  to  audit  the  account  of 
expenses  himself?  Here  the  referee  does  not  re- 
mit to  an  auditor.  He  awards  a  sum  which  he 
calls  modified  expenses.  The  pursuer  says  that 
that  is  more  than  the  actual  expenses  of  the  whole 
suit,  and  that  this  would  be  seen  by  the  auditor. 
That  is  startling ;  but,  after  consideration,  I  have 
come  to  the  conclusion  that  where  a  judicial  referee 
has,  as  here,  a  distinct  power  to  deal  with  the  ques- 
tion of  expenses,  and  deals  with  it  as  the  r^eree 
has  done,  we  cannot  touch  his  award.  This  was  a 
reference  of  an  existing  cause,  with  expenses  at 
that  date.  It  will  not  do  for  us  to  refuse  to  recog- 
nise his  award  of  expensea  because  he  audits  the 
account  himself,  and  is  so  satisfied  with  the  just- 
ness of  it  that  he  does  not  get  it  taxed.  Though 
it  is  to  be  regretted  that  the  referee  did  not  take 
some  means  of  ascertaining  the  proper  amount  of 
the  account,  the  Court  must  not  interfere. 

LoBD  Pbbsiosht — ^I  have  some  difficulty  in  this 
case,  but  I  have  come  to  agree  with  the  view  stated 
by  your  Lordships.  I  thought  that  making  a 
judicial  referee  the  complete  master  of  the  ques- 
tion of  expenses— BO  that  he  might  give  any  sum 
he  thought  fit  in  name  of  expenses,  however  much 
it  might  exceed  the  actual  amount  incurred — ^was  a 
very  dangerous  power  to  give  to  any  man.  But  I 
am  satisfied  that  the  true  limit  of  that  power  is, 
that  if  any  great  injustice  was  done  by  the  referee, 
redress  would  be  had  on  the  ground  of  corruption. 

Agent  for  Pursuer— W.  S.  Stuart,  S.S.C. 

Agent  for  Defender— J.  Somerville,  S.S.O. 


Thursday f  July  4. 

ASHBTTBT  BAILWAT  OABBIAaS  00.  V.  NOBTH 

BRITISH  RAILWAY  00. 
Issues — A4fiutment — Report  to  Inner-House.  Held 
competent  for  a  Lord  Ordinary  to  report  a  case 
on  issues  verbally  to  the  Inner-House  at  the 
first  meeting  for  adjustment. 
At  the  first  meeting  for  the  adjustment  of  issues 
in  this  case,  the  parties  not  agreeing  on  the  terms 
of  the  issue,  the  Lord  Ordinary  (Jkbvtswoodb),  on 
the  motion  of  the  pursuers,  reported  the  case  ver- 
bally to  the  Court.  The  object  of  the  pursuers  was 
to  get  the  issue  a^jnsted  so  as  to  go  to  trial  at  the 
next  jury  sittings,  this  being  the  last  day  for  giv- 
ing notice  of  triaL  The  defenders  objected,  on  the 
ground  that  by  the  invariable  practice  of  the  last 
seventeen  years  the  statute  (18  and  14  Vict.,  c.  8&, 
3  38)  had  been  so  construed  that  a  case  could  only 
be  reported  on  issues  after  a  second  meeting  for 
adjustment  had  been  held.  A  first  meeting  was 
appointed.  That  was  for  the  purpose  of  hearing 
the  views  of  parties  and  of  the  Lord  Ordinary.  If 
parties  did  not  agree,  then  a  second  meeting  was 
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appointed ;  and  if  at  that  meeting  issues  were  not 
adjusted,  the  case  would  then  be  reported.  What 
was  now  proposed  was  to  compress  all  that  into  one 
xneeting.  The  defenders  were  not  prepared  at 
present  to  discuss  the  issue  proposed. 

Maokxhzik  and  SnAyp  for  pursuers. 
'  TouNG  and  Ksib  for  defenders. 

LoBo  FBESIDX5T — It  scems  to  me  that  the  only 
point  for  us  to  determine,  in  the  first  place,  is  the 
competency  of  this  proceeding.  As  to  the  question 
of  expediency,  we  shall  be  glad  to  hear  parties 
afterwards,  if  it  turns  out  that  there  is  a  difficulty 
in  the  case.  As  to  the  competency  I  have  no 
doubt.  The  practice  may  have  been  for  all  that 
time  to  hold  first  one  meeting  and  then  another. 
But  unless  that  be  indispensable  under  the  Act,  it 
is  impossible  for  us  to  hold  that  the  course  now 
adopted  by  the  Lord  Ordinary  is  incompetent; 
and  if  it  be  not  incompetent,  we  must  hear  parties 
on  this  report.  The  clause  contemplates  this,  that 
when  the  pursuer  has  lodged  the  issue  he  proposes, 
or  the  pursuer  and  defender  respectively  have 
lodged  the  issues  Chey  propose,  there  is  to  be  a 
meeting  with  the  Lord  Ordinary  at  chambers,  for 
adjusting  the  issue  or  issues ;  and  when  that  takes 
place,  it  is  contemplated,  first,  that  the  issues  may 
then  be  adjusted ;  but  if  they  are  not  adjusted,  the 
course  of  the  Lord  Ordinary  is  altematiye,  either 
he  may  appoint  a  second  meeting  or  he  may  report. 
If  he  appoint  a  second  meeting,  another  attempt  is 
to  be  made  at  that  meeting  to  adjust  the  issues,  but 
if  that  fail,  the  Lord  Ordinary  is  to  report.  But 
that  a  report  is  as  competent  at  the  first  meeting  as 
at  the  second  is  quite  plain. 

LosD  CuBBTKHtLL  took  the  same  view.  As  to  the 
practice  of  which  the  defender  spdke,  no  doubt  in 
all  those  cases  the  Lord  Ordinary  had  seen  cause 
to  appoint  a  second  meetiug.  Here  he  had  not 
seen  cause  to  do  so,  but  had  reported  the  case  at 
once. 

LoBD  Abdhillas  also  held  that  there  was  no 
incompetency  in  the  present  procedure.  His  re- 
collection of  the  Outer-House  procedure  certainly 
was  that,  in  the  very  great  majority  of  cases,  the 
first  meeting  was  rather  for  the  purpose  of  allowing 
each  party  to  hear  What  the  other  party  and  the 
Lord  Ordinary  had  to  say  than  for  settling  the 
issue.  But  on  the  question  of  competency  there 
was  no  doubt.   ' 

LoBD  DsAS  declined. 

After  hearing  the  pursuers  on  the  issue  proposed 
by  them,  the  Court  were  of  opinion  that  the  issue 
would  require  further  consideration  before  final  ad- 
justment, and  the  case  was  adjourned  till  next 
week.'  It  was  held  that  the  case  was  now  in  the 
Inner-House  without  any  further  report  by  the 
Lord  Ordinary. 

Agents  for  Pursaers — Mackenzie  &  Eermack, 

w.a 

Agent  for  Defenders — Stodart  Macdonald,  8.S.O. 


Thursday,  July  4. 

MACLBAT  V.  8IKCLAIB. 
Temdi — Locality — Stipend — Obligation  of  Relief-^ 
Real  Burden — Singular  Successor,  A  minute  of 
sale  in  1740,  conveyed  the  lands  of  N.  free  of 
all  stipend,  &c.,  and  contained  an  obligation  to 
convey  the  lands  of  K.  in  real  warrandice. 
The  obligation  remained  personal,  and  there 
was  no  conveyance  of  K.  in  real  warrandice. 
Held,  on  objection  to  an  interim  scheme  of 


locality,  that  a  singular  successor  in  the  landa 
of  K.  was  not  bound  to  submit  to  be  localled 
upon  for  the  stipend  effeiring  to  the  lands  of 
N.,  reserving  right  to  proprietor  of  lands  of 
N«  to  enforce  his  claim  in  a  suitable  action. 

This  was  a  question  arising  in  the  locality  of 
Wick,  between  Mr  Macleay  of  Keiss  and  Mrs  Sin- 
clair of  Freswick.  In  the  interim  locality  Mr 
Macleay  was  localled  on  for  stipend,  not  only  in 
respect  of  his  own  lands  of  Keiss  but  also  in  re- 
spect of  the  lands  of  Nybster,  belonging  to  the  re- 
spondent He  claimed  to  have  the  scheme  of  locality 
rectified,  and  to  be  relieved  of  the  stipend  localled 
on  him  in  respect  of  Nybster.  The  respondent,  on 
the  other  hand,  maintained  that  the  objector  was 
bound  to  relieve  her  of  all  stipend  and^  augmenta- 
tions of  stipend  in  respect  of  Nybster,  in  virtue  of 
an  obligation  which  had  been  recognised  and  acted 
on  in  all  localities  since  1772.  This  obligation  is 
contained  in  a  minute  of  sale  of  the  lands  of  Nyb- 
ster by  Sinclair  of  Dunbeath  to  Sinclair  of  Freswick 
in  1740.  By  that  deed  the  seller  bound  himself  to 
deliver  to  the  purchaser  a  disposition  of  the  lands 
of  Nybster,  with  the  teinds,  "free  of  all  stipends, 
schoolmaster's  fees,  and  other  public  burdens  and 
impositions  whatsoever ; "  and  also  of  the  lands  of 
Keiss,  "  in  real  warrandice  and  security  of  the  said 
lands  of  Nybster,  teinds  and  pertinents  thereof.- 
No  conveyance  of  the  warrandice  lands  was  ever 
executed.  Keiss  was  acquired  by  Sinclair  of  Ulbster 
from  Sinclair  of  Dunbeath,  and  subsequently  passed 
into  the  hands  of  the  objector's  uncle.  Tlie  ob- 
jector is  therefore  only  the  singular  successor  of 
Sinclair  of  Dunbeath,  who  executed,  as  seller,  the 
minute  of  sale  in  1740.  No  constitution  of  the 
burden  is  alleged  to  exist  in  any  of  the  feudal 
titles  of  either  party. 

The  Lord  Ordinary  (Baboaplb)  found  that  the 
respondents  had  not  set  forth  any  ground  sufficient 
in  law  for  localling  upon  the  objector's  lands  in 
respect  of  the  lands  of  Nybster  belonging  to  the 
respondent  Mrs  Sinclair,  and  remitted  to  the  clerk 
to  correct  the  interim  scheme  in  terms  of  this  find- 
ing. 

His  Lordship,  after  stating  in  his  note  the  facts 
of  the  case  said  : — "  In  these  circumstances  it  is 
clear  that,  so  far  as  regards  the  minute  of  sale  and  the 
titles,  there  not  only  is  not  and  never  has  been  any 
real  burden  imposed  upon  the  lands  of  Keiss  far 
the  relief  of  Nybster  from  stipend,  but  the  objector 
is  not  under  any  personal  obligation,  as  the  singular 
successor  of  Sinclair  of  Dunbeath,  in  the  lands  of 
Keiss.  The  Lord  Ordinary  does  not  understand 
that  this  is  disputed  by  the  respondent,  who  rests 
her  case  upon  the  plea  of  res  judicata  under  pre- 
vious localities,  and  a  long  course  of  payment  and 
acquiescence.  It  appears  to  be  the  fact  that  in  all 
the  localities  since  the  purchase  of  Nybster  by  Sin- 
clair of  Freswick,  beginning  with  1772,  the  pro- 
prietor of  Keiss  has  been  localled  upon  for  the 
share  of  stipend  e£feiring  to  Nybster.  The  respon* 
dent  states  (Art.  X.)  that  in  the  first  locality  there 
is  a  note  signed  by  the  minister,  bearing  that  '  the 
estate  of  Keiss  is  Uable  in  the  stipend  and  aug- 
mentation for  Nybster  by  bargains  'twixt  the  late 
Freswick,  who  purchased  Nybster,  and  the  said  Sir 
William  Sinclair '  of  Dunbeath.  This  principle  of 
localling  appears  to  have  been  then  adopted,  and 
to  have  been  unchallenged  ever  since.  But  it  does 
not  appear  that  any  question  was  ever  raised  in  re- 
gard to  it.  In  these  circumstances,  the  Lord  Ordin- 
ary does  not  think  that  the  mere  unchallenged  adop- 
tion of  this  mode  of  localling  in  previoiu  localities 
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ean  be  held  to  constitato  re$  judicata  in  regard  to  a 
question  which  was  neyer  made  the  subject  of 
disonssion  by  the  parties,  or  express  decision  by  the 
Conrt  Still  less  can  it  be  so  held,  seeing  that 
none  of  the  localities  haye  been  approved  of  as 
final. 

**  It  is  a  different  question  what  effect  is  due  to  the 
long  course  of  payment  and  acquiescence.  In  any 
▼lew,  the  Lord  Ordinary  does  not  think  that  this 
ean  be  founded  upon  as  against  the  objector  with 
reference  to  the  period  while  Keiss  belonged  to  the 
Ulbster  family,  oefore  it  was  acquired  by  the  ob- 
jector's ancestor  in  1818.  In  regard  to  the  period 
aince  that  time,  it  must  be  kept  in  view  that  this 
is  not  a  question  of  prescription,  and  that,  in  order 
to  constitute  the  alleged  obligation  as  incumbent 
upon  the  proprietor  of  Keiss,  it  must  be  shown  that 
he  took  it  upon  him  in  a  manner  clearly  importing 
that  he  intended  to  do  so,  and  in  the  knowledge 
that  he  was  under  no  previous  obligation  in  the 
matter.  But  the  Lord  Ordinary  thinks  that  the 
inference  from  the  whole  facts  of  the  case  is,  that 
the  parties  were  all  along  in  error  as  to  the  exist- 
ence of  an  obligation,  and  he  is  of  opinion  that,  in 
these  circumstances,  there  is  nothing  to  bar  the 
objector  from  now  betaking  himself  to  his  legal 
rights. 

**  In  this  view  of  the  case,  it  is  unnecessary  to 
consider  whether  the  Court  would  ever  sanction 
soch  a  mode  of  localling  where  the  question  is 
raised,  there  being  no  real  warrandice.  The  case 
of  Dykes  v.  MarthaU  is  adverse  to  such  a  practice ; 
and  if  it  were  sustained  on  the  ground  that  the 
present  proprietor  of  Eeiss,  or  those  whom  he  re- 
presents, had  personally  adopted  the  obligation,  it 
does  not  appear  that  it  could  be  held  effectual 
against  a  singular  successor  who  should  now  pur- 
chase the  lands  with  no  notice  of  such  a  burden  on 
the  records." 

Mrs  Sinclair  reclaimed. 

Adam  (with  him  Souoito^Givkbai.)  for  re- 
claimer. 

LoBD  AnvocATK,  A.  R.  Clabs,  and  Nsvat,  for 
respondent,  were  not  called  on. 

LoBD  Pbbsxdxnt — The  stipend  payable  for  the 
lands  of  Nybeter  has,  in  the  interim  locality,  been 
laid  on  the  lands  of  Keiss.  Now  Mr  Macleay  objects 
that,  there  being  no  obligation  or  other  deed  in- 
structing the  liability  of  Keiss  for  the  Nybster 
stipend,  the  respondent  must,  in  a  question  with 
the  objector,  be  localled  on  for  the  whole  stipend  of 
^e  lands  of  Nybster.  The  justification  of  the 
mode  of  localling  which  has  been  going  on  for  a 
long  series  of  years  is,  that  so  far  back  as  1740,  in 
A  minute  of  sale  of  Nybster  by  Sinclair  of  Dun- 
beath,  the  lands  were  sold  free  of  all  stipend,  and 
there  was  an  obligation  to  convey  the  lands  of 
Keiss  in  real  warrandice,  not  only  against  eviction, 
but  also  against  being  affected  by  any  public 
burden  beyond  land-tax  and  cess.  It  is  admitted, 
however,  that  the  obligation  in  this  minute  of  sale 
has  continued  merely  personal — ^that  is,  it  is  a  per- 
sonal obligation  against  the  granter  and  his  succes- 
sors. But  it  did  not  enter  the  conveyance  of  the 
landa  of  Nybster  by  Sinclair  of  Dunbeath  to  Sin- 
clair of  Freswick ;  and  no  conveyance  of  the  lands 
of  Keiss  in  real  warrandice  was  ever  made.  After 
the  lapse  of  a  considerable  number  of  years,  and  so 
.  late  as  1818,  the  lands  of  Keiss  came  into  the 
hands  of  a  singular  successor,  the  predecessor  of 
the  objector ;  and  since  1818  they  have  been  in  the 
hands  of  singular  successors,  against  whom,  ex 
famt  this  obligation  has  no  operation  at  all.    It  is 


said,  however,  that  notwithstanding  this  obligation 
remained  personal,  and  never  was  made  real,  still 
the  obligation  may  be  made  effectual  against  singu- 
lar successors  in  the  lands -of  Keiss,  and  I  don*t  say 
that  that  is  impossible.  It  is  quite  possible  for  a 
singular  successor  in  an  estate  so  to  adopt  an  obli- 
gation by  his  predecessor  as  to  become  liable.  But 
we  have  no  means  of  judging  whether  that  be  the 
case  here  or  not.  We  have  no  termini  kabiUs  for 
determining  that  question. 

The  only  di£9culty  about  adhering  to  the  inter- 
locutor of  the  Lord  Ordinary  is,  lest  it  be  thought 
that  adhering  to  it  precludes  the  proprietor  of 
Nybster  from  instituting  proceedings  to  make  her 
claim  effectual ;  and  if  a  reservation  were  added  to 
the  interlocutor  of  the  Lord  Ordinary,  that  would 
remove  the  difficulty,  for  it  is  quite  impossible  in 
this  locality  to  give  effect  to  the  claim  of  the  re- 
spondent in  the  manner  proposed.  The  contention 
is  now,  that  the  transference  of  the  stipend  from 
Nybster  to  Keiss,  as  a  burden,  shall  be  given  effect 
to  and  made  perpetual  in  a  final  scheme  of  locality. 
Nothing  short  of  that  would  satisfy  the  reclaimer, 
and  nothing  else  can  here  be  done.  The  parties 
are  engaged  in  converting  an  interim  into  a  .final 
scheme.  I  ventured  to  suggest  in  the  course  of  the 
argument,  what  appeared  to  me  to  be  a  conclusive  ob- 
objection  to  that,  even  if  the  obligation  on  Keiss  were 
made  out  to  be  a  personal  obligation.  Because  if 
you  laid  this  burden  on  the  lands  of  Keiss,  out  of 
which  it  is  not  payable,  and  if  Keiss  were  sold  to 
a  bona  fide  purchaser,  he  might  be  called  on  to  pay 
stipend  for  which  he  has  no  teind.  His  teinda 
may  be  already  exhausted  by  the  stipend  effeiring 
to  Keiss.  The  consequence  would  be,  that  the 
singular  successor  would  bring  a  reduction,  on  the 
ground  that  the  locality  had  been  conducted  against 
all  rule  and  precedent.  It  is  true  that  in  some  cases 
the  lands  of  a  party  in  a  locality  may  be  made  to 
bear  the  share  falling  on  the  lands  of  a  neighbour, 
where  there  is  a  real  burden  or  a  disposition  in 
real  warandice,  but  then  in  that  case  the  burden 
is  in  its  nature  permanent,  affecting  all  singular 
successors  into  whose  hands  the  lands  may  come. 

The  other  judges  concurred. 

Agent  for  Reclaimer — A.  J.  Napier,  W.S. 

Agents  for  Respondent — Home,  Home,  &  Lyell, 
W.S. 


Thursday y  July  4. 

DIXON'S  TBUSTEia  V,  STEWART'S  TRUSTEES 

AND  OTHERS. 
Tseues — Separation — Upper  and  Lower  Heritore, 
Issue  adjusted  in  an  action  by  a  lower  heritor 
against  an  upper,  for  alleged  wrongful  inter- 
ference with  the  course  of  a  stream.    Counter 
issues  of  prescription   and  acquiescence  dis- 
allowed, there  being  no  foundation  for  them  in 
averment. 
The  pursuers,  trostees  of  the  late  William  Dixon 
of  Gtovan,  proprietor  of  the  estate  of  Carfin,  which 
he  purchased  in  1846,  brought  this  action  against 
Robert  Stewart  of  Murdostown,  and  the  Earl  of 
Stair,  asking  damages  for  alleged  injury  done  to 
the  lands  of  Carfin  through  the  wrongfal  act  of  the 
defenders.    The  action  was  now  insisted  in  against 
the  trustees  of  the  defenders,  the  defenders  having 
died  since  the  raising  of  the  action.    The  ground 
of  action  was,  that  during  the  period  subsequent  to 
1889  (the  date  when  ^Mr  Stewart  entered  on  the 
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iron  works),  Mr  Stewart  deposited  quantitieB  of 
dag  or  other  refase  from  the  Omoa  Iron  Works  on 
ground  belonging  to  Lord  Stair,  on  the  banks  of 
the  Tillon  or  Gleland  Bum.    The  Tillon  flows  into 
the  Galder  Water,  which,  1800  yards  below  the 
junction,  begins  to  form  the  boundary  of  the  estate 
of  Garfin,  and  at  a  point  farther  down  ibtersects 
these  lands.    By  the  action  of  the  water  of  the 
Tillon,  particularly  When  the  bum  is  in  flood, 
quantities  of  slag  had  been  carried  down  into  that 
bum,  and  afterwards  by  the  Galder,  to  the  lands 
of  Garfin.    By  the  accumulation  of  the  slag  the 
natural  flow  of  the  Galder  had  been  interfered  with, 
its  channel  altered,  soil  andf  trees  carried  away 
from  the  lands  of  Garfin,  and  these  lands  otherwise 
injured.    The  pursuer  proposed  this  issue : — 
"  Whether,  by  the  wrongftd  depositation  of  slag  or 
other  refuse  from  the  Omoa  Iron  Works  upon 
or  near  the  banks  of  the  Tillon  Bum,  during 
the  period  subsequent  to  the  year  1889,  the 
deceased  Robert  Stewart,  proprietor  of  said 
works,  interfered  with  the  natural  flow  of  the 
water  of  the  said  Bum  and  of  the  River 
Calder,  to  the  loss,  injury,  and  damage  of  the 
pursuers,  as  proprietors  in  trust  of  the  estate  of 
Garfin." 
The  defenders,  Stewart's  trustees,  contended  that 
the  action  was  irrelevant :  that,  at  all  events,  ex- 
cept as  regards  slag  deposited  in  the  Tillon  after 
Whitsunday  1846,  when  Mr  Dixon  purchased  the 
estate  of  Garfin,  there  could  be  no  action  at  the  in- 
stance of  the  pursuers :   that  the  pursuers  could 
not  complain  of  the  condition  of  the  bed  or  banks 
of  the  Tillon  or  Galder  as  existing  at  the  time 
when  Mr  Dixon  purchased  the  estate,  or  sue  for 
damages  in  respect  of  injury  arising  from  slag  or 
other  material  then  in  the  bed  or  on  the  ban^  of 
these  streams.    They  pleaded  farther,  the  pursuers* 
claims  were  excluded,  in  respect,  (1)  that  no  ex- 
ception was  taken  by  the  proprietors  of  Garfin  to  the 
operations  complained  of  at  the  time  when  the  same 
were    executed ;   (2)    that  such  operations  were 
carried  on  by  Mr  Stewart's  predecessors  in  the 
iron  works,  without  interference  or  complaint,  for 
upwards  of  fifty  years  prior  to  1840. 

The  Lord  Ordinary  (Kiin.ocH)  reported  the  case, 
indicating  an  opinion  against  the  relevancv.    The 
case   against  Lord  Stairs'  trustees  his  Lordship 
held  to  be    clearly  irrelevant,  and  accordingly, 
guoad  these  defenders,  dismissed  the  action. 
TouNG  and  W.  M.  Thomson  for  pursuers. 
Glabx  and  Watsow  for  defenders. 
After  discussion,  the  following  issue  was  pro- 
posed for  the  pursuers : — 

<*  It  being  admitted  that  the  now  deceased  Wil- 
liam Dixon  of  Govan  purchased  the  estate  of  Gar- 
fin, situated  on  the  Galder  water,  with  entry  there- 
to at  Whitsunday  1846,  and  that  the  pursuers,  as 
his  trustees,  are  now  proprietors  of  the  said  estate ; 
it  being  farther  admitted  that,  in  the  year  1889, 
the  now  deceased  Robert  Stewart  became  proprie- 
tor and  occupant  of  the  Omoa  Iron  Worla,  situated 
on  or  near  the  banks  of  the  Tillon  Bum,  which  falls 
into  the  Galder  Water  at  a  point  above  the  said 
estate  of  Garfin. 

"  Whether  the  said  Robert  Stewart  wrongfully  de- 
posited slag  and  other  refase  from  his  said 
works  upon  and  near  to  the  banks  of  the  said 
TiUon  Bum,  in  consequence  of  which  (the  said) 
slag  and  other  refuse,  subsequent  to  the  term 
of  Whitsunday  1846,  fell  into  the  Tillon  Bum, 
and  interfered  with  the  natural  fiow  of  the 


said  Bum,  and  of  the  Galder  Water,  to  the 
loss,  injury,  and  damage  of  the  said  WiDiam 
Dixon,  and  of  the  pursuers,  as  proprietors  of 
the  estate  of  Garfin." 
The  defenders  proposed  oounter-iseEue  of  preecrip- 
tion  and  acquiescence. 

LoBD  Fbbsiduit — In  so  far  as  regards  the  pur- 
suer's issue,  what  he  insists  upon  is  this,  that  for 
all  injury  done  to  his  property  since  his  acquisition 
of  that  property,  in  1846,  he  is  entitled  to  sue  for 
damages  from  the  defenders,  if  he  can  show  that  it 
is  in  respect  of  operations  by  the  defenders  or  their 
predecessors  at  any  time  after  Mr  Stewart  became 
proprietor  of  the  works  in  1 889.  On  the  other  hand, 
the  defenders  contended  that  the  pursuer  is  entitled 
to  recover  such  damages  only  for  injury  cansed 
after  the  pursuer  became  proinietor  of  the  estate  of 
Garfin  in  1846 ;  and  accordingly,  they  put  their  is- 
sue in  such  a  form  as  to  lay  it  on  ilie  puxsuer  to 
TOove  that  slag  fell  into  the  bum  subsequent  to 
Whitsunday  1846.  I  am  not  prepared  to  hold  thatan 
inferior  heritor  may  not  in  certain  circumstances  he 
entitled  to  recover  damages  for  injury  done  to  hia 
estate  through  the  influence  of  operations  that  may 
have  been  performed  by  a  superior  heritor  before 
he  became  proprietor.  All  I  will  say  in  reference 
to  such  a  case  is,  that  it  would  require  to  be  very 
precisely  averred  in  order  to  show  that  the  daimof 
damage  by  the  inferior  heritor  was  not  a  claim  that 
belonged  to  his  predecessor  in  the  estate,  and  not 
to  himself.  The  question  we  have  to  determine 
here  is,  whether  such  a  case  has  been  averred. 

Now,  as  I  read  the  condescendence  of  the  pur- 
suer, there  is  not  a  single  averment  from  beginning 
to  end  that  has  any  natural  reference  to  a  period 
anterior  to  1846.  There  is  no  mention  of  any  other 
date.  In  particular,  there  is  no  mention  of  18391, 
For  anything  that  appears  on  the  face  of  the  pur- 
suer's condescendence,  Mr  Stewart  might  have  be- 
come proprietor  of  the  Omoa  Iron  Works  after  Mr 
Dixon  become  proprietor  of  Garfin.  In  the  1st 
article  of  the  condescendence  Mr  Dixon  is  said  to 
have  become  proprietor  of  Garfin  at  Whitsunday 
1846.  The  2d  article  states  "  that  the  late  Robert 
Stewart  was  the  proprietor  of  the  Omoa  Iron  Works, 
which  are  erected  on  ground  which  belonged  to  him, 
and  situated  to  the  eastward  of  the  estate  of  Garfin. 
There  are  several  furnaces  in  oi>eration  at  these 
works,  and  for  a  considerable  number  of  years  past 
the  said  Robert  Stewart  was  in  the  practice  of  de- 
positing, in  a  reckless  and  illegal  manner,  and 
with  a  total  disregard  to  the  consequences  after- 
wards condescended  on,  large  quantities  of  slag,  or 
refuse  from  famaces,  on  ground  which  formerly  be- 
longed to  the  late  North  Hamilton  Dabymple, 
£arl  of  Stair,  but  which  now  belongs  to  the  de- 
fenders, the  trustees  of  the  said  Earl,  dose  to  the 
banks  of  the  Tillon  or  Gleland  Bum.  Mr  Stewart 
died  on  12th  September  1866."  This  spe^  of  ope- 
rations which  have  been  going  on  for  a  considerable 
time,  to  the  injury  of  the  pursuer's  estate,  which  he 
acquired  twenty  years  before.  The  natural  con- 
struction of  these  statements  is,  that  the  injury  was 
done  nncA  he  acquired  the  estate.  But  that  is  no4 
left  to  mere  inference.  The  8d  article  merely 
describes  the  position  of  the  bum.  The  4th  and 
5th  describe  the  action  of  the  slag  when  it  finds  its 
way  into  the  bum,  but  have  nothing  to  do  with  the 
matter  of  |date.  But  the  6th  commences  thus :— - 
"  For  some  time,  the  damage  done  to  the  pursuer's 
lands  of  Garfin  by  the  slag  carried  down,  as  repre* 
sented,  was  not  very  marked,  but  latterly  the  slAjg 
has  come  down  in  such  increased  quantities  as  to 
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cause  Berious  damage  thereto,"  &c.  Here  again 
there  is  no  specification  of  dates— nothing  to  eng- 
gest  that  the  operations  complained  of  were  anterior 
to  the  pnrsner's  acquisition  of  the  estate,  for  the 
estate  is  described  as  the  purauer**  landis.  The 
terms  of  the  article  do  not  carry  back  beyond 
twenty  years.  If  there  were  any  doubt  as  to  the 
reasonable  construction  of  this,  it  would  be  entirely 
removed  by  the  pursuer's  answer  to  the  8d  state- 
ment of  the  defenders,  in  which  he  says  : — "  It  is 
only  within  the  last  ten  years,  and  chiefly  within 
the  last  five  yean,  that  the  damage  done  to  the 
pursuer's  land  commenced  to  be  serious."  This 
may  be  taken  as  a  construction  of  the  words  in  the 
6th  article  of  the  condescendence  **  for  some  time," 
and  "latterly."  And  there  is  therefore  not  the 
lightest  foundation  in  the  record  for  the  kind  of 
case  the  pursuer  has  been  trying  to  bring  within 
the  issue  proposed.  I  therefore  think  the  conten- 
tion of  the  defenders  should  be  given  effect  to ;  and 
the  only  suggestion  I  wish  to  make  is,  to  omit  the 
words  "  the  said  "  in  the  issue.  It  is  not  necessary 
to  say  much  as  to  the«is8ues  proposed  by  the  de- 
fenders. The  essential  objection  to  them  both  is, 
that  there  is  no  foxmdation  for  them  in  averment. 
The  pursuer  claims  for  damages  during  the  last 
twenty  years,  and  there  is  nothing  in  the  defenders' 
statement  against  this.  .  On  the  contrary,  there  are 
averments  putting  acquiescence  out  of  the  case. 
For  it  is  said  that  there  were  no  injurious  opera- 
tions to  acquiesce  in;  it  is  said  that  after  llr 
Stewart  acquired  the  iron  works,  the  practice  of  de- 
positing slag  in  the  bum  was  discontinued,  and 
only  on  two  occasions  there  was  an  accidental  slip 
of  slag  into  the  bum.  How  the  pursuer  could  ac- 
quiesce in  the  depositation  of  slag  in  these  circum- 
stances, the  defenders  have  failed  to  explain. 

The  other  judges  concurred. 

The  pursuer's  issue,  as  amended,  was  approved 
of,  and  the  defenders'  counter  issues  were  disal- 
lowed. 

Agents  for  Pursuers — Melville  &  Lindsay,  W-S. 

Agent  for  Defenders — James  Webster,  S.B.G. 


Thursday,  July  4. 
SECOND   DIVISION. 

MILKB  V.  BAUCHOPB. 
{AnU,  vol.  iii,  p.  872.) 
Reparation — Slander —  New  Trial  —  OonSrary  to 
Evidence — Head- Matter — Privilege,     In  an 
action  of  damages  for  slander  at  tiie  instance 
of  a  sdiool-mistresB  against  a  master,  who 
claimed  to  be  head-master  of  the  school  and 
who  maintained  the  privilege  of  his  situation 
to  uttor  the  slander  libelled  on,  new  trial  re- 
fused, in  respect  the  slander  did  not  feJl  within 
the  privilege. 
In  this  case,  Eliza  Milne,  toacher,  was  pursuer, 
and  John  Bauchope,  toacher,  was  defender.    The 
following  issue  was  submitted  for  the  pursuer : — 

"  It  being  admitted  that  the  pursuer  is  a  certifi- 
cated teacher,  and  was  infant  schoolmistress  of  St 
Mary's  Sessional  School,  Edinburgh,  from  October 
1861  to  July  1865,  and  that  the  defender  was,  dur- 
ing said  period,  and  still  is,  a  master  in  said 
-school : 

"  Whether,  on  or  about  the  10th  day  of  January 
1865,  the  defender  did  writo  and  transmit,  ox 


cause  to  be  written  and  transmitted,  to  the 
Rev.  Dr  Grant,  minister  of  the  parish  of  St 
Mary's,  Edinburgh,  a  letter  in  tiie  terms  con- 
tained in  the  schedule.  And  whether,  in  said 
letter,  the  defender  did  falsely  and  calumni- 
ously  say  of  and  conoeming  the  pursuer  that 
she  had  told  falsehoods — ^to  her  loss,  injury, 
and  damage  ? 
"Damages,  £600." 

The  letter  in  question  charged  the  pursuer  with 
misrepresentations  of  fact  regarding  some  of  the 
pupil  teachers;  of  conduct  in  many  respects  subver- 
sive of  discipline ;  and  concluded  by  saying  :— 

'*  She  questions  some  of  the  scholars  about  me 
in  a  way  she  ought  not  to  do.  She  has  spoken  in- 
solently and  falsely  to  me,  and  about  me,  in  pre- 
sence of  the  pupil  teachers  and  others.  In  many 
instances  she  has  shown  little  or  ho  interest  in 
school,  and  she  seems  to  be  actuated  by  a  spirit  of 
petty  annoyance.  She  has  sometimes  told  direct 
falsehoods,  occasionally  to  the  knowledge  of  the 
pupU  teachers.  Her  conduct  in  ignoring  my  posi- 
tion, and  the  daily  system  of  petty  annoyance  which 
she  pursues,  makes  me  desirous  of  having  this  state 
of  matters  remedied  as  soon  as  possible." 

The  following  counter  issue  was  submitted  for 
the  defender : — 

**  Whether  the  stetements  in  the  said  letter,  to  the 

effect  that  the  pursuer  had  told  falsehoods,  are 

tmer 

The  jury,  by  a  majority  of  nine  to  three,  found 

that,  although  by  the  letters  and  doduments  before 

the  Oourt  the  defender  is  regarded  as  head-master, 

there  is  no  evidence  to  show  that  he  was  appointed 

to  such  an  office,  and  the  jury  do  not  recognise 

him  as  such ;  also  by  the  same  majority  they  found 

for  the  pursuer,  and  assessed  the  damages  at  £10. 

The  defender  moved  for  a  new  tricd^  on  tho 
ground  that  the  verdict  was  contrary  to  evidence ; 
and  obteined  a  rule. 
J.  0.  Smith  and  Krbb  showed  cause. 
Watson  and  Gloaq  in  support  of  the  rule. 
At  advising — 

Lord  OowAN  said — ^I  am  of  opinion  that  the  ver- 
dict ought  to  stand,  and  that  a  motion  for  a  new 
trial  should  be  refused.  That  the  pursuer's  issue 
was  proved,  and  that  the  counter-issue  was  not  sup- 
ported by  evidence  of  any  materiality  whatever,  are 
positions  which  are  indisputable.  From  the  alleged 
position  of  the  defender  as  head-master  of  the 
school,  it  was  argued  that,  as  malice  was  not  esteb- 
lished,  the  verdict  ought  to  be  set  aside*  The  terms 
of  the  verdict  on  this  point  are — "  That  although 
by  the  letters  and  minutes  before  the  Court  the  de- 
fender is  recognised  as  head-master,  there  is  no 
evidence  to  show  that  he  was  appointed  to  such  a 
situation."  It  was  as  head-master  that  the  defender 
claimed  privilege,  and  the  jury  found  him  not  ap- 
pointed to  that  situation.  But  the  verdict  proceeds — 
**  And  they  do  not  recognise  him  as  such."  They 
refuse  to  recognise  him  as  head-master  in  the  ques- 
tion in  the  issue  before  them.  The  operative  part 
of  their  finding  as  regards  the  case  they  were  try- 
ing is  this  latter  pe^.  On  these  premises  they 
find  for  the  pursuer.  Two  questions  here  occur— 
(1)  Whether  the  jury  have  egregiously  erred  as  to 
the  view  they  have  token  of  the  position  of  the 
defender  as  head-master?  and  (2)  whether  they 
have  egregiously  erred  in  refusing  to  recognise  him 
as  head-master  in  this  question  with  the  pursuer? 
On  these  points  there  is  evidence  both  documentary 
and  parole : — (1)  The  position  of  the  defender  in 
certain  minutes  and  letters  is  stoted  to  be  that  of 
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head-master :  but  it  is  remarkable  that  in  a  letter, 
dated  Ist  November  1855,  from  the  secretary  of 
the  directors,  intimating  his  appointment,  it  is  only 
stated  that  he  is  "  appointed  on  the  situation  as 
teacher."  It  is  therefore  not  astonishing  to  me 
that  the  jury  did  not  find  he  was  appointed  head- 
master, and  it  is  not  so  flagrantly  contrary  to  evi- 
dence as  to  require  it  to  be  quashed.  (2)  But, 
secondly,  the  question  is,  have  the  jury  not  erred  In 
not  recognising  him  as  such  in  this  question  with 
the  pursuer?  I  do  not  dispute  the  privileged  po- 
sition of  a  person  placed  in  the  position  of  governor, 
head-mastor,  or  rector  of  an  institution,  with  proper 
functions  and  privileges  in  relation  to  its  manage- 
ments; and  his  communications  in  this  position 
would  not  justify  an  action  of  slander  unless  malice 
was  the  ground.  On  t^is  point  the  following  re- 
marks occur: — (1)  The  pursuer  was  appointed 
female  teacher  in  the  school,  and  the  terms  of  her 
appointment  did  not,  as  far  as  they  go,  place  her  in 
any  subordinate  position ;  and  her  appointment 
flowed  directl]^  from  the  directors.  (2)  It  does  not 
appear  that  the  defender  had  any  but  a  general 
control  of  the  school,  and  he  had  no  right  to  inter- 
fere with  the  pursuer  in  her  demeanour  or  her 
treatment  of  her  pupil  teachers.  But  the  letter 
appended  to  the  issue  is  not  confined  to  matters 
within  the  defender's  province  as  head-master. 
Some  of  his  accusations  have  reference  to  matters 
occurring  in  private  life — e.  g.,  1  and  2  of  special 
charges.  (Reads  1  and  2  of  schedule,  p.  2  of  issue.) 
This  falls  under  the  2d  of  my  heads  as  to  the  view 
the  jury  took  of  his  position  as  head-master  in  this 
question.  Such  charges  cannot  fall  within  his  po- 
sition as  head-master,  even  supposing  him  to  have 
occupied  such  a  position.  No.  8  (p.  2  of  issue), 
and  5  and  7  of  subordinate  statements,  fall  still 
more  strongly  under  this  second  head.  These  last 
charges  form  the  sting  of  the  letter  as  an  alleged 
slanderous  communication.  These  cannot  fall 
within  the  position  claimed  by  the  defender.  Such 
a  position  will  not  justify  such  calumnious  state- 
ments. The  counter-issue  taken  in  justification  is 
in  general  terms,  and  had  reference  to  specific  in- 
stances mentioned  in  record  (stat.  vii.,  p.  12). 
Counter-issue  is  "  Whether  the  statements  in  the 
said  letter,  to  the  effect  that  the  pursuer  had  told 
falsehoods,  are  true  ?  "  I  am  of  opinion  that  the 
counter-issue  ought  not  to  have  been  in  the  vague 
terms  in  which  it  is.  The  charges  of  falsehood  are 
vague  and  general ;  and  in  the  proof  led  we  shall 
search  in  vain  for  evidence  of  that  clear  and  convinc- 
ing character  which  would  alone  be  sufQcient  in 
such  a  case.  The  jury  have  returned  a  verdict 
which  was  imperative  in  a  so  deeply  implicated 
matter  of  simple  justice.  On  the  whole,  I  am  of 
opinion  that  the  verdict  ought  not  to  be  disturbed. 
Lord  BsNHOLMx — I  have  arrived  at  the  same  con- 
culsion  with  Lord  Cowan.  Tlie  issue  does  not 
mention  privilege  nor  malice.  (Reads  issue.)  This 
issue  is  clearly  proved.  That  it  was  falsely  said  no 
one  can  doubt,  nor  is  it  more  doubtful  that  it  was 
calumnious.  The  question  is,  is  there  anything  in 
the  question  of  privilege  or  non-affirmation  of 
malice  which  affects  this  ?  It  is  true  that  in  such 
a  case  a  case  of  privilege  may  emerge  on  proof. 
But  the  jury  do  not  recognise  any,  and  on  this 
point  they  have  merely  a  certain  finding — "  That 
although,  by  the  letters  and  minutes  before  the 
Court;,the  defender  is  recognised  as.  head-master, 
there  is  no  evidence  to  show  that  he  was  appointed 
in  such  a  situation,  and  they  do  not  recognise  him 
as  such."     It  is  a  matter  uf  fact  that  in  minutes 


and  letters  he  was  recognised  aa  snch,  and  it  is 
urged  by  the  defender  that  aa  he  was  head-magter 
the  verdict  is'  wrong.    But  no  minute  of  his  ap- 

r ointment  has  been  shown  to  prove  it.  However, 
do  not  lay  much  stress  on  that.  He  was  a  master 
in  this  school,  and  had  a  duty  to  perform  in  regard 
to  it,  having  an  interest  in  its  character  and  suecessw 
If  then,  as  such,  a  privilege  exists,  doea  it  oover 
this  communication  made  by  the  defender  to  Dr 
Grant?  If  the  verdict  is  wrong,  we  must  also  be 
prepared  to  say  that  such  privilege  was  sufficient  to 
cover  such  a  communication.  That  may  have  been 
what  the  jury  intended  to  say  when  they  said  they 
did  not  "  recognise  him  as  such."  My  own  idea  is 
that  they  thought  no  situation  of  privilege  proved. 
But  this  does  not  exhaust  the  matter,  for  thia  com* 
munication  goes  beyond  any  privilege.  In  these 
circumstances  we  cannot  interfere  witii  the  verdict. 

Lord  Neaves — I  concur  in  the  opinions  whidi 
have  been  delivered.  I  confess  I  do  not  think  we 
are  called  upon  to  disturb  this  verdict,  nor  would 
we  be  justified  in  doing  so.  I  would  regret  if  so 
much  time  was  to  be  devoted  to  a  new  triaL  As 
regards  the  question  of  justification,  there  cannot 
be  the  smallest  ground  for  overturning  the  verdict. 
It  would  require  very  strong  evidence  indeed  be- 
fore we  could  give  a  new  trial,  when  the  jury  have 
acquitted  the  party  accused  on  the  counter-isene. 
But  there  are  no  grounds  even  for  approaching 
this.  Privilege  depends,  first  on  fact,  second  on 
law — 1st,  on  the  situation  claimed;  2d,  on  the 
law  of  privilege  as  to  that  situation.  The  jury 
found  something  in  this  man's  position  as  head- 
master. He  held  a  very  equivocal  position. 
The  defender  was  master,  the  pursuer  mistress; 
That  was  all.  It  does  not  come  out  clearly  that 
he  was  head-master  in  the  high  sense  which  he  at- 
tempts to  arrogate  to  himself.  I  cannot  say  that 
the  jury  were  Wrong.  As  regards  this  point  I  ea- 
pecially  agree  with  Lord  Benholme.  We  must  see 
that  the  nature  of  the  communication  for  which 
privilege  is  claimed  falls  under  that  privilege.  A 
sitijiation  giving  him  a  general  charge  in  the 
school  will  not  justify  this  letter,  especially  when 
the  charges  are  in  a  general  form,  of  which  it  is 
impossible  to  approve,  as  e.  y.,  charge  7,  "  She  has 
sometimes  told  falsehoods,  occasionally  to  the 
knowledge  of  the  pupil  teachers."  A  lotter  of  this 
kind  written  without  communication  to  the  party 
charged,  and  without  specification  of  charges,  is 
one  of  which  it  is  impossible  to  approve.  It  is  im- 
possible to  say  that  the  jury  have  disregarded  any 
just  privilege,  and  I  cannot  say  that  this  verdict  is 
contrary  to  substantisl  justice. 

LoBD  Justice  Clebk — ^I  confess  I  feel  great  satis- 
faction that  your  Lordships  have  come  to  the  con- 
clusion that  the  verdict  should  not  be  disturbed. 
I  think  we  are  not  in  a  position  to  say  that  there 
has  been  any  substantial  injustice  done.  But  in 
regard  to  the  special  finding  of  the  jury,  I  confess 
1  have  had  some  hesitation.  Tbey  have,  expressed 
an  opinion  on  the  matter  of  fact  of  the  appointment 
of  the  defender  as  head-master.  But  for  the  intro- 
duction of  that  finding  I  would  have  had  no  hesita- 
tion in  supporting  the  verdict.  But  there  is  a  ground 
in  the  evidence  to  which  this  finding  is  opposed. 
It  seems  opposed  to  the  great  weight  of  the  evi- 
dence. There  are,  indeed,  no  minutes  of  the  ap- 
pointment of  the  defender  as  head-master,  but 
several  minutes  and'  letters  expressly  recognise  hiB 
position.  The  difficulty  arises  from  the  oonsideFa- 
tion  that  the  particular  findixig  of  the  jury  is  like 
an  affirmation  that  their  Verdict  is  rested  on  this 
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qnestiozL  Bat  it  may  be  that  the  construction  of 
finding  is  that  it  is  only  as  to  the  matters  which 
were  particularly  before  the  jury.  Therefore,  al- 
though I  have  expressed  these  doubts,  I  do  not 
wish  to  dissent  from  the  opinions  of  the  other  judges. 
I  consider  that  no  injustice  has  been  done. 

The  rule  was  accordingly  discharged. 

Agent  for  Pursuer — James  Bruce,  W.S. 

Agent  for  Defender — Andrew  Scott,  W.S. 


Thursday,  July  4. 

THE    LONDON  AND    CALEDONIAN    MARINE 
INSURANCE  COMPANY  V.  THE  LONDON  AND 
EDINBURGH  SHIPPING  COMPANY  AND  THE 
DUNDEE,  PERTH,  AND  LONDON  SHIPPING 
COMPANY. 
Issues — Supplementary  and  Conjoined  Actions — Ttoo 
Defenders — Competency,  A  party  brought  an  ac- 
tion, and,  in  consequence  of  the  defence  pleaded, 
which  had  the  effect  of  throwing  liability  upon 
another  party,  raised  a  supplementary  action 
against  the  latter.    The  two  processes  were 
ultimately  conjoined.     The  pursuer  having 
proposed  issues  against  both  parties,  held  {dub. 
Lord  Neaves),  that  that  course,  although  it 
necessarily  entailed  defeat  of  the  pursuer  by 
one  or  other  of  the  defenders,  was  competent. 
The  pursuers  are  the  assignees  of  the  owners  of 
a  cargo  of  jute  shipped  on  board  the  "  Temora,"  for 
transmission  from  London  to  Dundee,  and  lost  at 
sea  on  board  that  vessel ;  and  they  have  paid  the 
value  of  the  cargo  to  the  owners.    The  pursuers 
first  brought  an  action  for  the  value  against  the 
London  and  Edinburgh  Company  as  owners  of  the 
"  Temora."    A  defence  having  been  stated  that  the 
Edinburgh  Company  had  not  contracted  to  carry 
the  jute,  inasmuch  as  they  had  let  the  vessel  on 
hire  to  the  Dundee  Company  for  the  trip,  and  had 
nothing  to  do  with  the  cargo,  the  pursuers  raised 
a  supplementary  action  against  the  Dundee  Com- 
pany, which  was  conjoined  with  the  other.    The 
pursuers  proposed  issues  in  identical  terms  against 
both  sets  of  defenders.    It  was  objected  that,  as  such 
issues  woidd  be  contradictory  to  each  other,  they 
could  not  be  granted. 
GiTFOBo  &  Shakd  for  Pursuers. 
D.-F.  MoHGBBinr,  Yoong,  Watson,  &  Duncan  for 
Defenders. 
At  advising — 

LoBD  Cowan — 1  do  not  think  that  many  observa- 
tions are  required  in  this  case.  After  giving  the 
case  every  attention,  and  also  the  arguments  that 
were  addressed  to  us,  I  have  arrived  at  the  conclu- 
sion that  the  pursuers  are  entitled  to  have  the  two 
issues  that  they  propose.  In  their  first  action  they 
have  started  a  case  which  is  certainly  in  itself  a 
very  relevant  case  against  the  defenders  called  in 
that  action  and  they  are  entitled  to  have  an  issue 
under  that  record  if  they  think  fit.  I  see  no  reason 
why  they  should  not  get  an  issue  in  that  first  ac- 
tion, if  they  choose  to  take  it.  Then,  in  the  second 
action,  in  consequence  of  the  nature  of  the  defence 
that  is  put  in  to  the  first  action,  a  defeat  of  the 
ends  of  justice  might  possibly  arise  were  the  two 
companies  not  before  the  same  jury ;  because,  in 
defence  to  the  first  action,  the  Edinburgh  Shipping 
Company  st*te  that,  in  that  particular  voyage, 
when  the  goods  of  the  pursuers  were  sent  for  trans- 
mission to  Dundee,  they  did  not  employ  their  own 


vessel,  but  had  given  their  vessel  over  to  the  ser- 
vice of  another  Company.  What  was  to  be  done 
about  this — ^for  the  pursuers  were  rightly  advised 
in  bringing  an  action  against  that  other  Company — 
in  order  that  they  might  have  both  parties  in  the  field, 
one  or  other  of  whom,  whatever  may  be  the  merit 
of  their  respective  positions,  is  certainly  responsible 
for  the  damage  suffered  by  the  pursuers  ?  I  think 
the  first  action  was  brought  against  the  Edinburgh 
Company  as  it  was  that  Company  that  caused  the 
vepel  to  be  borrowed ;  but  the  Edinburgh  Company 
said  that  the  Dundee  Company  are  finally  respon- 
sible, and  then  the  action  is  brought  against  that 
Company.  That  is  the  second  action,  and  the 
Edinburgh  Company  are  called  in  it  for  their  in- 
terest. I  think  that  is  the  way  in  which  they 
stand.  There  are  no  conclusions  in  the  second 
action  as  against  the  defenders  in  the  first  nction. 
The  conclusions  in  the  first  action  are  against  the 
defenders  in  that  action,  the  London  and  Edinburgh 
Shipping  Company;  and  the  condusions  in  the 
second  action  are  against  the  Dundee  Company 
simply,  the  other  Company  being  merely  called  for 
their  interest.  Now,  in  the  second  action,  just  as 
in  the  first,  I  think  that  a  relevant  case  is  laid ; 
and  if  there  is  a  relevant  case,  we  cannot  hold  that 
the  pursuers  are  not  entitled  to  an  issue  to  try  the 
case  they  have  upon  record  in  a  relevant  form. 
Then  the  question  arises  whether  the  two  issues  in 
these  conjoined  actions — ^because  the  actions  have 
been  conjoined  after  having  been  resisted  by  the 
defenders — the  question  arises  whether  the  issue  in 
the  one  action  and  the  issue  in  the  other  action  are 
not  to  go  to  the  same  jury,  and  at  the  same  time 
how  may  we  express  these  issues  ?  I  can  see  no 
difficulty  in  the  way  of  the  Court  with  regard  to 
this.  I  fail  to  have  heard  any  argument  or  prin- 
ciple against  it ;  I  fail  to  have  heard  any  authority 
quoted  as  good  against  a  proposition  which  ought 
to  be  well  founded  if  we  look  at  the  justice  of  the 
position  in  which  the  pursuers  are  placed,  and  the 
justice  which  the  pursuers  are  entitled  to  have.  1 
fail  to  see  any  authority  against  that  course  being 
taken.  But  I  beg  to  say,  for  my  own  part,  that  the 
case  of  Cairns  is  conclusive  as  regards  the  practice 
of  the  Court  when  the  justice  of  the  case  requires 
that  the  pursuer,  who  has  suffered  damage,  should 
have  a  claim  against  two  parties,  or  against  one  or 
other  of  two  parties,  who  are  fighting  against  each 
other,  which  is  the  party  liable.  I  think  it  is  also 
consistent  with  what  I  remqmber  of  the  case  of 
Dickson,  In  that  case  the  iron  ore  from  an  iron- 
stone pit,  which  was  below  a  coiJ-pit,  had  been 
brought  to  the  surface,  and  the  result  was  that 
some  of  the  burning  ore  tumbled  down  into  the 
coal-pit  and  set  it  on  fire,  and  a  great  deal  of  da- 
mage was  done.  The  coal-owners  brought  an 
action  against  the  owner  of  the  property,  and 
brought  also  in  the  same  action  the  owner  of  the  iron 
ore — ^they  brought  the  contractors,  and  the  sub- 
contractors, and  various  parties.  No  doubt  it  was 
arranged  in  that  case  that  we  should  go  first  of  all 
to  issue  with  one  of  the  parties ;  but  I  never  heard 
it  disputed  that  we  were  entitled  to  do  more  ;  and 
I  do  think,  if  justice  required  it,  we  would  hay 
been  entitled  to  an  issue  against  one  or  other  of 
them.  That  being  so,  I  do  not  see  that  these  two 
defenders — ^who,  while  they  respectively  dispute 
the  right  of  the  pursuers  to  have  damages  at  all, 
will  be  fully  heard  upon  that  matter — ^have  any 
reason  to  complain  of  this  course  being  followed. 
If  the  pursuer  is  defeated  at  the  very  outset  of  his 
case,  then,  of  course,  they  both  get  off;  but  they 
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are  not  entitled  to  haye  it  found  which  is  the  party 
liable  for  the  damage,  before  it  is  actually  proyed 
by  the  pursuer  that  damage  has  been  done.  I 
think  that  is  the  nature  of  the  case.  Let  them 
state  their  case  before  a  jury,  and  the  party  actually 
liable  in  the  opinion  of  the  jury  will  be  found  liable 
for  that  damage  which  is  proved  to  have  been  8uf> 
fered  by  the  pursuer,  and  then  the  other  party  will 
get  off,  and  get  off  with  full  expenses  and  since  the 
pursuers  are  willing  in  this  way  to  peril  their 
proof,  and  to  be  liable  in  expenses  to  that  defender 
who  may  succeed  upon  his  issue,  I  do  not  see  either 
principle  or  authority  for  refusing  that  course  of 
procedure,  or  the  issues  which  haye  been  prepared. 
On  these  grounds,  I  think  these  issues  ought  to  be 
aent  to  a  jury. 

LoBD  BxNHOLinE — I  caunot  help  taking  the  same 
yiew  of  this  question  which  has  been  stated  by 
Lord  Cowan.  It  is  in  some  respects  a  metaphy- 
sical subtlety,  but  I  think  it  resolyes  into  this  in- 
quiry. Is  the  shape  in  which  the  pursuer  here 
seeks  to  attach  these  two  separate  sets  of  defenders 
such  as  inyolyes  an  absurdity  in  his  compound 
action  against  them  ?  It  has  been  said,  and  said 
strongly,  that  as  the  actions  were  laid  they  cannot 
be  both  liable,  and  yet  the  issues  state  them  to  be 
both  liable,  and  hence  there  is  deduced  an  absur- 
dity in  the  conjoined  actions.  Now,  I  rather  think 
that  forms  of  process  are  always  to  be  read  by  the 
demands  of  substantial  justice ;  and  where  a  party 
may  be  liable  to  be  defeated  by  the  shifting  of  one 
defender  upon  janother,  in  consequence  of  transac- 
tions between  themselyes,  to  which  he  is  no  party, 
I  think  the  rules  of  process  and  of  procedure  should 
foUow  what  substantial  justice  demands,  and  not 
what  mere  metaphysical  subtlety  would  require. 
In  the  present  case,  applying  that  rule,  it  seems 
quite  clear  these  pursueis  trusted  to  the  persons  on 
board  this  yessel,  without  being  aware  or  haying 
any  means  of  knowing  who  was  the  party  that  was 
actually  working  through  these  servants.  The  pur- 
suers thought  it  was  the  owners  of  the  yessel — a  yery 
natural  conclusion ;  and  they  raised  their  first  ac- 
tion upon  that  footing,  that  the  persons  to  whom 
these  goods  were  committed  for  carriage  were  the 
employ 48  or  servants  of  the  owners  of  the  ship.  But 
when  they  brought  their  action  they  were  told  that 
that  was  not  their  position.  '  These  persons  whom 
you  thought  were  the  servants  of  the  owner  were 
the  servants  of  another  Company  that  had  taken 
our  ship  on  hire ;  and  the  responsibility  created  by 
the  reception  of  these  goods  by  the  people  on  board 
was  a  responsibility  that  attached  to  the  other 
Company,  and  not  to  us.'  Now,  that  position,  I 
think,  entitled  the  pursuers,  ignorant  as  they  had 
been  of  the  intimate  relations  between  the  two 
Companies,  to  take  the  remedy  of  supposing  that 
this  last  statement  is  the  correct  one,  and  of  oring- 
ing  an  action  which  no  doubt  is  inconsistent, 
strictly  speaking,  with  the  first  action,  just  to  suit 
the  shifting  statements  of  these  defendeis.  Sub- 
stantial justice,  I  think,  requires  that  they  should 
be  entitled  to  do  so,  and  could  do  so  by  bringing 
both  these  issues,  inconsistent  as  you  say  they  are 
with  each  other,  before  the  same  jury ;  not  that 
they  may  affirm  both,  for  that  cannot  be  the  result, 
but  that  they  shall  determine  which  is  the  true 
issue.  The  very  circumstance  that  the  same  jury 
have  to  try  these  issues  is  that  which  secures  jus- 
tice to  the  pursuers.  Tou  bring  these  apparently 
inconsistent  issues  before  the  same  jury,  in  order 
that  they  may  say  which  of  them  is  the  correct  one ; 
and  I  do  not  see  any  principle,  and  certainly  I 


cannot  find  any  practice  anywhere,  that  wotdd  oob- 
strain  us  to  sacrifice  the  demands  of  substantitl 
justice  to  a  theoretical  and  somewhat  metspkynetl 
objection  as  to  the  shape  of  the  issues.  On  tiiett 
grounds  I  agree  with  Lord  Cowan  that  we  mnst 
have  two  issues  here,  and  I  see  no  objection  to  thdi 
being  given  as  framed. 

Lord  Nsavxs — I  must  say  it  is  not  without  some 
difficulty  that  I  accede  to  the  proposal  now  asde, 
as  I  have  a  strong  impression  that  there  is  no  case 
in  which  the  very  thing  we  now  propose  to  do  hu 
ever  been  done.  I  am  quite  aware  that  both  in 
this  Court  and  in  the  other  Division  it  is  a  very  com- 
mon thing  to  refuse  issues  that  by  parties  oonjoiBfiy, 
or  one  or  other  of  them,  something  has  been  done; 
but  that  is  not  the  case  here.  This  is  quite  ano- 
ther case ;  the  pursuers  desiderate  a  verdict  against 
both.  Now,  in  my  opinion,  the  pursueis  Inng  a 
perfectly  relevant  action  against  the  Leith  Qm- 
pany ;  but  the  Leith  Company  then  make  a  state- 
ment which  the  pursuers  are  not  bound  to  beliere 
or  pay  the  least  attention  to.  But  they  may  beliere 
it ;  and  upon  the  strength  of  that  they  may  bring  tiie 
other  action,  in  which  they  say,  what  a  great  many 
other  people  say  is  true,  '  I  find  I  am  wrong— it  is 
said  tQ  be  counteracted  by  other  statemeait»-j-the 
party  has  induced  me  to  give  way  upon  this  point;' 
and  then  they  say,  that  although  the  vessel  is  the 
property  of  the  Leith  Company,  that  is  no  ground 
of  action  for  damage  done  to  the  goods  that  weie 
shipped  in  her,  but  that  the  yessel  was  under  hire 
to  tiie  defenders — by  which,  I  suppose,  they  mean 
the  new  defenders — at  the  time  she  was  lost.  Not, 
I  must  say  that  that  is  inconsistent  with  the  ground 
of  action ;  and  I  must  say  that  it  does  ai^pear  to 
me  that  there  was  a  little  oversight  in  allowing 
the  one  action  to  be  conjoined  with  the  other,  for 
what  is  the  supplementary  action  ?  It  is  oontradio- 
tory ;  supplements  nothing,  but,  on  the  contrary,  it 
contradicts  the  first  action,  and  he  turns  it  off  by  say- 
ing, •  I  am  mistaken  in  my  man :  it  is  not  yon, 
but  this  other  one ; '  for  just  in  proportion  as  it  is 
relevant  against  the  one  Company  it  is  not  relevant 
against  the  other.  Now,  I  am  not  a#8re  that  that 
has  hitherto  been  recognised  in  our  law.  It  will 
suit  the  convenience  of  the  pursuer — ^there  is  no 
doubt  of  that ;  but  I  do  not  think  it  is  reoogwsed 
as  a  general  principle,  that  if  the  pursuer  ^^^ 
he  is  entitled  to  bring  two  defenders  in  to  knock 
their  heads  together,  and  to  say,  'Fight  it  ont,  Md 
see  which  of  you  is  in  the  wrong.*  I  think  th«* 
would  require  a  very  special  case  indeed.  ^  I  thmi 
that,  seeing  the  actions  have  been  conjoined,  the 
case  is  very  much  changed ;  but  it  appears  tome 
that  by  far  the  more  regular  plan  i^ould  have  beoi 
to  have  sisted  the  first  action  when  the  record  was 
raised.  I  think  the  other  party  would  hare  been 
entitied  to  say,  *  Sist  the  first  action,  and  let  him 
go  on  with  the  second,  because  he  there  eiplwM 
that  he  brought  that  first  action  in  oonsequenwcj 
giving  credit  to  a  ground  of  action  which  was 
wrong.'  But  the  general  principle  was  not  con- 
tended for  on  the  other  side.  It  was  said tfl»™ 
did  not  apply  to  the  oase  of  common  <^*''*®'*'^ 
import  and  object  of  which  I  did  not  very  weu 
understand.  In  that  case,  I  may  view  the  lan- 
guage too  strictiy,  but  the  language  used  in  the  lan 
article  of  that  second  Kecord  appears  to  me  to  w 
a  kind  of  termo  eriHei,  which  is  reaUy  the  meamng 
of  the  party,  I  presume.  Tou,  No.  1,  are  li»w». 
but  if  it  is  true,  as  you  say,  that  that  is  not  we 
case,  then  you.  No.  2,  are  liable.'  That "  *he  w- 
ture  of  the  case.    '  I  don't  know  which  of  you  » 
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liable.  I  aver  hypothetically  and  proyisionally 
against  both  of  yon,  bnt  I  do  not  withdraw  the  one 
statement,  nor  do  I  rapport  the  other.'  That  is 
the  natnre  of  the  case.  That  being  the  case,  I  do 
not  see  that  we  can  refuse  the  issues  against  both 
defenders ;  but,  at  the  same  time,  I  would  advise 
the  pursuer  not  to  trust  td  his  law  that  the*  defen- 
ders are  bound  to  find  out  which  is  the  party ;  for 
he  is  bound  to  make  out  a  case  against  one  or  other 
of  them.  Holding  that  view,  however,  and  that 
justice  recommends  it,  and  that  the  two  actions 
have  been  conjoined,  I  have  come  to  the  conclusion, 
though  with  difficulty,  that  the  issue  should  be 
granted. 

Thb  Lord  Jnsricx-ClLKRK — I  have  come  to  the 
same  conclusion  as  that  which  your  Lordships  have 
announced.    I  think  the  issues  are  extremely  incon- 
sistent ;  but,  on  the  other  hand,  it  appears  to  have 
been  adopted  for  the  purpose  of  securing  substantial 
justioe,  without  a  deviation  from  anything  like  au- 
thority.   I  quite  concur  in  the  observation  which 
Lord  Neaves  has  made,  that  the  case  presented 
here  is  one  in  which  the  party  would  have  been 
well  founded  in  asking  a  postponement  of  the  first 
case  until  the  other  should  be  decided.    I  think 
that  would  have  been  perhaps  more  expedient. 
But  that  is  a  matter  on  which  I  have  no  right  to 
express  any  opinion  on  the  part  of  the  Court.    To 
go  with  two  issues  to  a  jury  against  defendeis,  one 
of  whom  must  infallibly  succeed,  seems  to  be  a 
course  of  proceeding  not  very  likely  to  answer  much 
purpose,  for  the  pi^  who  insists  upon  it ;  but  as 
that  contention  is  maintained,  and  as  the  proceed- 
ings seem  to  warrant  it,  I  do  not  find  myself  jus- 
tified in  refusing  to  give  these  issues.    There  is 
no  doubt  that  the  first  action  is  perfectly  relevantly 
laid ;  but  a  statement  is  made  by  the  defenders  in 
the  course  of  the  proceedings  which  is  introduced 
in  the  second  action,  by  which,  no  doubt,  the  de- 
fenders in  the  first  are  so  far  relieved.    Li  that 
action,  there  is  an  apparent  deduction  of  the  state 
of  the  fact  which  if  true,  would  lead  necessarily  to 
abtobriUr  of  the  first  defenders.    However,  it  is 
qualified  by  two  considerations — one  of  wldch  is 
that  as  stated  in  Condescendence  II.  of  the  second 
action,  that  the  information  has  been  derived  from 
the  London  and  Edinburgh  Shipping,  and  it  is  in 
consequence  of  that  that  the  pursuers  made  their 
averment.    It  may  be  said  that  there  is  not  here  a 
positive  absolute  averment,  but  merely  an  averment 
made  with  reference  to  a  statement  made  by  the 
opposite  party,  upon  which  these   parties  have 
brought  an  action  by  which  this  question  may  be 
ascertained.    Then  also  it  is  said  that  the  vessel 
was  under  hire,  in  terms  of  a  contract  as  to  which 
tiie  party  has  no  information.    Now,  that  is  not 
altogether  so  precise  an  averment  as  that  it  is  im- 
possible to  exclude  the  point  under  consideration. 
I  think  it  would  have  been  a  better  course  if  the 
party  had  taken  means  to  satisfy  themselves  accu- 
rately and  precisely  as  to  the  nature  of  the  con- 
tract, and  which  they  might  easily  have  done  by 
obtaining  a  diligence  to  recover  it,  and  thus  ascer- 
taining tiie  proper  party  against  whom  they  had  to 
proceed.     They  would  then  have  taken  another 
course ;  but  as  the  case  has  gone,  I  do  not  see  how 
the  issues  can  be  refused.    Thero  are  one  or  two 
observations  which  occur  to  me  on  the  form  of  the 
issues.    I  understand,  in  the  form  as  proposed,  the 
words  *'  in  breach  of  said  undertaking ''  are  to  be 
introduced. 
Mr  GiTFOBi>— Tes. 
Loso  JusTiGx-CueBK — Now,  the  first  parties  that 


are  said  to  be  injured  are  the  pursuers,  as  insurers 
of  the  said  jute ;  that  is  to  say,  the  statement  of  the 
separate  title  from  the  title  that  follows,  which  is 
that  of  assignees  of  the  owners  thereof.  It  appears 
to  me  to  be  impossible  to  do  that  after  apparently 
recognising  the  title  independently  of  the  assigna- 
tion ;  and  therefore  I  should  propose  that  that  part 
should  be  varied  to  this  effects"  At  Dundee,  to 
the  loss,  injury,  and  damage  of  the  owners,  and  of 
t^e  pursuers  as  i^eir  assignees."  It  is  very  awk- 
ward to  say,  *'  to  the  injury  of  the  assignees  of  the 
owners,"  the  assignation  being  dated  after  the  date 
of  the  loss ;  and  it  is  impossible  to  say  that  the  in- 
surers merely,  under  their  contract  of  insurance, 
have  a  right  and  interest  to  pursue  in  a  case  in 
which  there  is  no  fault  averred.  This  is  itot  an 
issue  in  which  fault  is  to  be  discoverod  at  all.  The 
insurers,  of  course,  would  have  no  title  unless  in  a 
case  of  fraud,  and  therefore  I  would  propose  that  it 
should  be  altered  thus — "  In  breach  of  their  under- 
taking, the  said  defenders  failed  to  deliver  the  said 
jute,  or  part  thereof,  at  Dundee,  to  the  loss,  injury, 
and  damage  of  the  owners,  and  of  the  pursuers  as 
their  assignees." 

Mb  GiFroBD— The  other  issue  will  be  altered  in 
precisely  the  same  terms  as  your  Lordship  proposes. 
The  issues  approved  of  wero  two,  in  identical 
terms  against  eadi  company — 
"Whether,  in  or  about  February  1866,  the  de- 
fenders, the  London  and  Edinburgh  Shipping 
Company,  received  on  board  the  screw  steam- 
ship "Temora"  the  various  quantities  of  jute 
mentioned  in  the  schedule  hereunto  annexed, 
and  undertook  to  carry  the  same  from  London 
to  Dundee,  and  to  deliver  the  same  at  Dundee 
to  the  parties  entitled  thereto  ?    And  whether, 
in  breach  of  said  undertaking,  the  said  de- 
fenders failed  to  deliver  the  said  jute,  or  part 
theroof,  at  Dundee,  to  the  loss,  injury,  and 
damage  of  the  owners  and  of  the  pursuers,  as 
their  assignees  ?" 
Amount  claimed  per  schedule,  £5191, 16s.  4d., 
with  interest  at  five  per  cent,  from  22d  February 
1865. 
Agent  for  Pursuers — James  Webster,  S.S.C. 
Agents  for  Defenders — Home,  Home,  &  Lyell, 
W.S.,  and  M'Ewen  &  Garment,  W.S. 


Friday,  July  5. 
FIEST  DIVISION. 

M0E8,  MOLIERB,  AND  TBOMP,  V.  LEITH  AND 

AMSTERDAM  STEAM  SHIPPING  COMPANY 

AND  OTHERS. 

{AnU,  vol.  iii,  p.  868.) 

Ship — Carrier — Damage  of  Qood$ — Liability  of 
Owners — Bill  of  Lading — Onus  Probandi — 
Jury  Trial — Special  Verdict.  A  special  ver- 
dict, in  an  action  by  owners  of  goods  against 
shipowners,  found  that  the  goods  had  been 
shipped  in  good  condition  at  the  port  of  ship- 
ment and  wero  delivered  in  a  damaged  conm- 
tion  at  the  port  of  delivery,  owing  to  breakage, 
and  that  thero  was  no  evidence  to  show  how 
the  damage  had  been  caused.  The  bill  of 
lading  contained  the  clause  "  Not  answerable 
for  breakage."  Held,  on  a  construction  of  the 
bill  of  lading,  that  it  lay  on  the  pursuers  te 
prove  fault  on  the  part  of  the  shipowners,  and 
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there  being  no  proof  of  fault,  verdict  entered 
np  for  defenders. 
The  pursnerB  in  this  case  were  Messrs  Moes, 
Moliere,  &  Tromp,  of  Amsterdam,  merchants;  and 
the  defenders,  were  the  Leith  and  Amsterdam 
Shipping  Ck>mpan7,  Leith,  the  registered  owners  of 
tiie  screw  steamship  "  Ivuihoe  of  Leith,"  and  the 
partners  of  the  company.  The  issue  sent  to  the 
jury  was — 

''  Whether  on  or  about  15th  December  1866  the 
pursuers  shipped  at  Amsterdam,  on  board  the 
defenders'  steam-yessel  *  lyanhoe,'  a  quantity 
of  sugar  in  good  order  and  condition,  to  be 
conToyed,  in  terms  of  the  bill  of  lading  con- 
tained in  the  schedule  annexed  hereto ;  and 
whether  the  defenders,  in  breach  of  the  con- 
tract between  tiie  parties,  failed  to  deliver  the 
said  sugar  in  like  good  order  and  condition  at 
the  port  of  Leith — to  the  loss,  injury,  and 
damage  of  the  pursuers?" 
Damages  were  laid  at  £190  sterling. 
The  schedule  referred  to  was  as  follows : — 
**  Shipped  in  good  order,  and  well  conditioned, 
by  Messrs  Moes,  Moliere,  and 
nirETiSS^  Tromp  in  and  upon  the  good 
Amsterdam :    Qem-   steam-fihip  called    the     '  Ivan- 
mening  k  Panning,   hoe,'  whereof  is  master  for  this 
Ha^njfcii:  J.  *  a    preeent  voyage  D.  Bowden,  and 
now   lying   in  this  port,   and 
bound   for   Leith,    with  leave   to   sail   with   or 
without  pilots,  to  tow  or  assist  vessels  in  all  situa- 
tions, and  to  call  at  different  other  porta  without 
being  deemed  a  deviation : — 
E  1069  loaves  refined  sugar,  in  paper, 

weighing     10,000  kils. 
F  1100  do.        do.         do.  10,002  „ 

G  1680  do.        do.         do.  16,000  „ 

H1664  do.        do.         do.  16,000   „ 


6468  loaves. 


50,002  kils. 


being  marked  and  numbered  sfl  in  the  margin, 
(with  liberty  to  tranship  the  said  goods  on  board 
any  other  craft  or  steamer,)  and  are  to  be  delivered 
in  the  like  good  order  at  the  port  of  Glasgow  (the 
act  of  God,  enemies,  pirates,  thieves,  restraint  of 
princes,  rulers,  and  people,  vermin,  jettison,  barra- 
try, and  collision,  fire  on  board,  in  bulk  or  craft, 
or  on  shore,  and  all  accidents,  loss  and  damage 
whatsoever,  from  the  goods,  by  leakage,  contact  or 
otherwise,  from  machinery,  boilers,  and  steam  and 
steam  navigation,  from  perils  of  the  seas  and  rivers, 
or  from  any  act,  neglect,  or  de- 

Sngw  In  loaves  to  fault  whatsover  of  the  pilot, 
1)6  weighed  at  Ldth  master,  or  mariners,  in  navigat- 
{ie'ffe'!^  a^I  ^^  ^^^  ^^V.  or  from  materials, 
ume.  or  labourers  in  loading  or  dis- 

charging the  goods,  being  ex- 
cepted, and  the  owners  in  no  way  liable  for  any 
consequences  of  the  causes  above  excepted),  unto 
Messrs  Stewart  and  Morrison, 

The  carriage  of  the   in  Glasgow,  or  order,  on  paying 

to  be  borne  by  the  the  rate  of  22s.  6d.  per  ton  de- 
Teesel,  and  no  farther  livered,  and  primage  and  ave- 
iTTiSg^r'S  "««  a«n^tomed-In  witnees 
liroTT  at  Ldbih.  whereof,  the  master,  agents,  and 

purser  of  the  said  ship,  have 
signed  three  bills  of  lading,  all  of  this  tenor  and  date, 
one  of  which  being  accomplished,  the  others  to  be 
void^ 

"Weight,  contents,  measure,  quantity,  and  value 
unknown;  and  not  answerable  for  damage,. leak- 


age, lighterage,  breakage,  corruption,  rust,  torn 
wrappers,  decay,  or  moxtsdity,  and  the  wrong  de- 
livery of  goodfl,  caused  by  error,  or  by  insufficiency 
of  marks  or  numbers.  The  goods  to  be  taken  from 
the  ship  by  the  assignees  immediately  after  arrival, 
or  the  same  will  be  transferred  into  lighters,  landed 
on  the  quays,  or  warehoused  at  the  expense  and  riak 
of  the  owners  of  such  goods.  If  the  discharging  of 
the  goods  is  detained  by  the  entry  not  being  passed, 
the  agents  of  the  stoamer  will  have  the  power  to 
enter  them  for  account  and  risk  of  the  owners  of 
such  goods.  All  goods  shipped  on  deck  at  shipper's 
risk.  The  customs  registration  tax  to  be  borne  by 
the  receivers. 

(Signed)      "  For  the  Master, 

"  David  Bownnr. 
"  Dated  in  Amsterdam,  16th  Dec.  1866." 
The  case  was  tried  before  the  Lord  President  amd 
a  jury  in  April  last,  when  the  jury  returned  a  spe- 
cial verdict,  finding  **  That  on  or  about  the  15th 
December  1866  the  pursuers  shipped,  at  Amsterdam, 
on  board  the  defenders'  steam-vessel '  Ivanhoe '  6463 
loaves  of  sugar  in  good  order  and  condition,  for  the 
purpose  of  being  conveyed  to  Leith,  in  terms  of  the 
bill  of  lading  set  out  in  the  schedule  appended  to  the 
issue :  Find  that  the  defenders  did  carry  the  said 
sugar  to  Leith  in  the  said  steam-ship,  and  did  there 
deliver  the  same :  Find  that  the  said  sugar,  when  so 
delivered,  was  not  in  the  like  good  order  and  con- 
dition in  which  it  was  when  shipped  at  Amsterdam, 
but  was  damaged  by  breakage  of  some  portion  there- 
of; but  whether,  by  reason  of  the  damaged  condi- 
tion of  the  said  sugar  when  delivered,  the  defenders 
must  be  held  in  law  to  have  committed  a  breach  of 
their  contract  with  the  pursuers  the  jury  are  igno- 
rant, and  pray  to  be  advised  by  the  Court :  And 
the  jury  further  find  that  it  has  not  been  established 
by  evidence  what  was  the  immediate  cause  of  the 
damage  sustained  by  the  said  sugar  in  the  hands  of 
the  ddenders,  and  they  assess  the  damages  at  £65 ; 
but  reserve  it  to  the  Court  to  enter  up  the  verdict 
for  the  pursuers  or  defenders  according  as  the  Coort 
shall  be  of  opinion,  in  point  of  law,  that  in  respect 
of  the  facts  above  found  the  defenders  have  or  have 
not  committed  a  breach  of  their  contract  with  the 
pursuers  as  embodied  in  the  bill  of  lading." 

Both  parties  claimed  that  the  verdict  should  be 
entered  up  for  them. 
A.  MoNOBiByF  and  Lanoastkb  for  pursuers. 
GitFOBD  and  Maolbax  for  defenders. 
The  Court  being  equally  divided  in  opinion,  ap- 
pointed the  case  to  be  reheard  before  themselves 
and  three  judges  of  the  Second  Division. 
A.  MoNOBiBTF  was  heard  for  pursuers. 
GiTFOED  in  reply. 

Lord  Pbestdsnt — ^This  is  an  action  on  a  bill  of 
lading,  the  object  of  which  is  to  recover  damages 
in  consequence  of  tlie  goods  mentioned  in  the  bill 
of  lading  having  been  delivered  in  a  damaged  con- 
dition at  the  port  of  delivery.  The  question  sub- 
mitted to  the  jury  was  whether  the  sugars  of  the 
pursuers  were  shipped  in  good  order  and  condition 
at  the  port  of  Amsterdam,  from  which  the  defen- 
ders* vessel  sailed,  and  were  not  delivered  in  like 
good  order  and  condition  at  the  port  of  delivery,  in 
breach  of  the  contract  in  the  bUl  of  lading.  The 
jury,  as  they  were  directed  to  do,  have  returned  a 
special  verdict. 

There  are  one  or  two  principles  of  law  applicable 
to  this  case  which  are  beyond  dispute.  In  the  firet 
place,  in  the  ordinary  contract  of  carriage,  either  by 
sea  or  land,  between  the  owner  of  goods  and  the  car- 
rier, the  obligation  is  usually  absolute  that  the  carrier 
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most  <»rry  the  goods,  and  deliver  them  in  the  like 
good  orderand  condition  in  which  he  received  them ; 
and  if  the  goods  are  delivered  in  a  damaged  condi* 
tion,  the  carrier  is  liable,  without  the  necessity  of 
inqniry  into  the  cause  of  damage.  It  is  also  clear 
that,  under  a  bill  of  lading  in  the  ordinary  terms, 
the  responsibility  of  a  shipowner  is  of  the  same  cha- 
racter, with  this  difference  only,  that  there  is  in- 
serted in  a  bill  of  lading  an  exception  of  the  act  of 
God  or  of  the  Queen's  enemies.  It  is  not  immate- 
rial to  consider  the  precise  effect  of  that  exception. 
Its  meaning  is  plain — ^that  if  the  loss  or  injury  is 
caused  by  the  act  of  Gbd,  or  what  is  otherwise 
called  damnum  fatale,  or  by  the  act  of  the  Queen's 
enemies,  the  shipowners  are  not  responsible.  But 
it  is  settled  that,  in  such  a  case,  it  lies  on  the  ship- 
owners, if  the  goods  are  lost  or  injured,  to  prove  that 
that  was  occasioned  by  one  of  the  excepted  causes. 
In  the  present  bill  of  lading  the  act  of  God,  ene- 
mies, pirates,  thieves,  restraint  of  princes,  rulers, 
and  people,  ftc.,  are  excepted.  And  it  would  be 
most  unreasonable,  when  the  shipowner  has  under- 
taken in  general  terms  to  deliver  in  like  good  order 
and  condition,  that  the  owner  of  the  goods,  who  has 
been  out  of  possession  of  them  in  the  meantime, 
should  have  it  laid  on  him  to  negative  all  the  ex- 
cepted causes.  That  would  lay  on  him  an  obliga- 
tion which  he  could  not  fulfil.  If  we  were  here 
merely  on  the  construction  of  this  class  of  excep- 
tions, I  should  hold  the  burden  of  proof  to  be  on  the 
shipowner,  and  that  unless  he  could  show  that  the 
loss  or  damage  was  caused  by  one  of  the  excepted 
causes,  he  could  not  escape  liability.  But  the  dif- 
ficulty here  arises  on  a  different  clause  in  the  bill  of 
lading — a  clause  which  appears  in  an  unusual  place, 
and  looks  as  if  it  had  been  added  as  an  after- 
thought I  do  not  mean  an  afterthought  in  this  par- 
ticu^  bill  of  lading,  but  in  the  framing  of  tiiis 
0tyle  of  bills  of  ladwg.  There  are  a  number  of 
things  contained  in  that  bill  of  lading  not  necessary 
to  be  mentioned,  but  there  is  one  part  which  reads 
thus — "  Not  answerable  for  breakage."  What  is  the 
meaning  of  these  words  ?  There  is  no  doubt  that 
the  party  who  is  not  to  be  answerable  is  the  ship- 
owner. Now,  that  can't  mean  that  the  shipowners 
are  not  to  be  answerable  for  breaking  the  goods 
themselves,  because  if  they  broke  the  goods  deli- 
berately, or  by  gross  negligence,  or  by  want  of  due 
care,  they  might  still  be  answerable ;  and  there- 
fore I  deal  wiSi  the  case  as  favourably  for  the  pur- 
suer as  possible  when  I  say  that  the  word  *'  break- 
age" is  not  used  in  an  active  sense.  But  what 
they  are  not  to  be  answerable  for  is,  the  broken 
condition  of  the  goods.  If  that  be  so,  what  ia  the 
effect  of  that  stipulation  ?  The  shipowners  are  not 
to  be  answerable  for  the  broken  condition  of  the 
goods.  Where  ?  At  the  port  of  delivery.  It  can- 
not mean  at  the  port  of  shipment,  and  there  is  no 
room  for  inquiry  as  to  the  condition  of  the  goods 
during  the  interval  between  shipment  and  delivery. 
This  is,  in  one  sense,  an  exception  from  the  general 
obligation  to  deliver  in  like  good  order  and  condi- 
tion, but  it  is  not  an  exception  in  the  same  sense  as 
the  other  exceptions  in  the  earlier  part  of  the  bill 
of  lading,  for  this  is  a  certain  state  of  the  goods  for 
which  tiie  shipowners  are  not  to  be  answerable, 
and  when  they  produce  the  goods  in  that  state, 
they  bring  themselves  under  ti^at  exception.  The 
complaint  is,  that  the  goods  are  broken.  The  an- 
swer is,  we  are  not  answerable  for  that.  What  you 
complain  of  is  the  very  thing  for  which  we  are  not 
answerable. 
It  was  argued,  and,  I  think,  successfully  argued, 


that  the  shipowners  will  still  be  liable  if  the  broken 
condition  of  the  goods  be  the  result  of  their  own 
fault.  Whether  of  gross  fault  or  of  mere  neglect 
of  ordinary  diligence,  it  is  not  necessary  for  the 
case  to  inquire.  Then  the  only  question  is,  does  it 
lie  on  the  pursuers  to  prove  that  the  broken  condi- 
tion of  the  goods  was  brought  about  by  negligence 
on  the  part  of  the  shipowners,  or  does  it  lie  on  the 
shipowners  to  show  that  they  were  not  negligent, 
or  that  they  used  due  care  as  to  the  goods  which 
turn  out  to  be  broken  ?  I  think  the  shipowners 
have  not  that  burden  laid  upon  them.  It  lies  on 
the  pursuers,  as  owners  of  the  goods,  to  show  that 
the  broken  condition  of  the  goods  has  been  caused 
by  negb'gence  or  want  of  due  care  on  the  part  of 
the  shipowners.  And  my  reason  for  that  is,  that  I 
think  the  liability  of  carriers  for  negligence,  lead- 
ing to  the  breakage  of  goods  intrusted  to  them,  is 
not  properly  a  liability  resting  on  them  in  tiieir 
character  of  carriers,  but  a  liability  resting  on  them 
in  their  character  of  custodiers  of  goods.  It  is  not 
a  question  of  the  law  of  carriage,  but  one  depending 
very  much  on  rules  of  common  law,  much  broader 
than  any  principle  applicable  to  carriers  alone.  The 
exception  of  breakage  disposes  of  liability  for 
breakage  arising  from  the  law  of  carriage,  and  there 
only  remains  liability  for  negligence  as  custodiers,  a 
negligence  to  be  proved  according  to  the  ordinary 
rule,  by  the  party  alleging  it.  I  therefore  think 
that  this  verdict  must  be  entered  up  for  the  de- 
fenders. 

LoBD  Cowan — ^The  issue  adjusted  for  the  trial  of 
the  case  was  in  these  terms : — "  Whether,  on  or 
about  16th  December  1866,  the  pursuers  shipped 
at  Amsterdam,  on  board  j;he  defenders'  steam- 
vessel  '  Ivanhoe,'  a  quantity  of  sugar  in  good  order 
and  condition,  to  be  conveyed  in  terms  of  the  bill 
of  lading  contained  in  the  schedule  imnexed  here- 
to ;  and  whether  the  defenders,  in  breach  of  the 
contract  between  the  parties,  failed  to  deliver  the 
said  sugar  in  like  good  order  and  condition,  at  the 
port  of  Loith,  to  the  loss,  injury,  and  damage  of  the 
pursuers?" 

A  special  verdict  was  adjusted  at  the  trial,  which 
raises  a  legal  question  of  importance,  affecting  the 
construction  of  bills  of  lading,  and  of  clauses  therein 
having  for  their  object,  the  Umitetion  of  the  liabi- 
lity of  the  owners  similar  to  what  occur  in  this  in- 
strument. 

The  jury  have  found — fl)  that  the  sugar  in 
question,  when  shipped  on  ooard  of  the  defenders' 
vessel  at  Amsterdam,  for  delivery  at  the  port  of 
Leith,  was  in  good  order  and  condition  ;  (2)  that 
when  delivered  at  Leith  it  was  not  in  the  like  good 
order  and  condition,  but  was  damaged  by  break- 
age ;  and  (8)  that  it  has  not  been  esteblished  what 
wsA  the  immediate  cause  of  the  damage.  These 
are  the  whole  findings  in  fact,  on  which  the  Court 
has  to  determine  whether  in  law  the  shipowners 
have  committed  a  breach  of  contract. 

The  primary  obligation  in  every  bill  of  lading  is 
to  deliver  the  goods,  received  in  good  order  and 
condition  at  the  port  of  shipment,  in  the  like  good 
order  and  condition  at  the  port  of  discharge.  The 
obligation  to  that  effect,  undertaken  by  the  master, 
is  binding  on  the  shipowner.  Should  the  goodb, 
when  landed  at  the  port  of  delivery,  be  found  in  a 
damaged  stete, — ^for  the  loss  thereby  caused  to  the 
owner  of  the  goods  the  shipowner  is  certainly  re- 
sponsible, as  ^r  breach  of  contract ;  unless  he  can 
plead  the  protection  of  some  special  limitation  in 
the  bill  of  lading  fireeing  him  from  that  respon- 
sibility. 
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In  every  such  meicantile  docnment  there  ia  an 
ezoepting  daufie,  more  or  less  comprehensiye  in  its 
tenor  and  import,  similar  to  that  -which  first  oocnrs 
in  this  bill  of  lading.  The  terms  of  the  clause  here 
are^"  The  act  of  €h>d,  enemies,  pirates,  thieyee, 
restraint  of  princes,  rulers,  and  people,  yermln, 
jettison,  barratry,  and  collision,  fire  on  board,  in 
hulk  or  craft,  or  on  shore,  and  all- accidents,  loss 
and  damage  whatsoever,  from  other  goods,  by  leak- 
age, contact  or  otherwise,  from  madhinery,  boilers 
and  steam  and  steam  navigation,  or  from  perils  of 
the  seas  and  rivers,  or  from  any  act,  neglect  or  de- 
fault whatsoever,  of  the  pilot,  master,  or  mariners, 
in  navigating  the  ship,  or  from  materials,  or  la- 
bourers in  loading  or  <&scharging  the  goods,  being 
excepted,  and  the  owners  in  no  way  liable  for  any 
consequences  of  the  causes  above  excepted." 

To  make  this  clause  available,  the  shipowner 
must  prove  that  the  damage  of  whicb  the  owner  of 
the  goods  complains  did  result  from  one  or  other 
of  the  excepted  causes.  It  will  not  suJSSoe  that  he 
should  prove  due  care  and  diligence  in  the  diiip- 
ment  an^  stowage  of  the  cargo,  and  in  the  naviga- 
tion of  the  vessel.  There  must  be'  evidence  that 
the  damaged  state  of  the  goods  did  result  from  one 
of  the  excepted  causes.  This  does  not  admit  of 
doubt,  as  matter  of  general  law.  The  principle  is 
fully  explained  by  Lord  Moncreiff  in  the  note  to  his 
interlocutor  in  the  case  of  Eae  v.  J7ay  <md  otken^ 
7th  Feb.  1882  (10  8.,  p.  808) ;  and,  in  adhering  to 
the  interlocutor,  it  was  observed  by  the  Lord  Justice- 
Clerk :~"  Parties  in  the  situation  of  the  defenders 
(shipowners)  are  not  relieved  of  their  obligation  by 
proof  of  care ;  and  in  this  case  the  goods  have  not 
been  proved  to  have  been  lost  by  the  wreck." 

Besides  the  clause  now  adverted  to,  however, 
there  is  another  limiting  clause  in  this  bill  of 
lading,  on  the  effect  of  which  the  decision  of  this 
case  mainly  depends.  It  is  in  these  terms: — 
"  Weights,  contents,  measure,  quantity,  and  value 
unknown,  and  not  answerable  for  damage,  leak- 
age, lighterage,  breakage,  corruption,  rust,  torn 
wrappers,  decay  or  mortality,  and  the  wrong  de- 
livery of  goods  caused  by  error,  or  by  insuflaciency 
in  marks  or  numbers." 

A  great  deal  of  argument  has  been  submitted  to 
us  on  this  part  of  the  case,  and  several  decisions  in 
the  Courts  of  England,  of  more  or  less  application 
and  importance,  have  been  commented  on.  To 
these  decisions  I  have  given  every  attention. 
Clauses,  similar  to  what  here  occurs,  are,  I  think,  to 
be  regarded  as  tantamount  to  the  notices  of  limita- 
tion of  responsibility  with  which  we  are  more  fami- 
liar in  the  case  of  common  carriers,  and  specially  of 
railway  companies.  When  such  notices  have  been 
duly  published,  and  the  owners  of  the  goods  been 
thereby  certiorated  or  put  in  the  knowledge  of  their 
contents,  effect  will  be  given  to  the  limitation  de- 
clared by  them,  according  to  the  sound  import  of 
the  notices,  as  part  of  the  contract  of  carriage  be- 
tween the  parties.  I  consider  that  this  clause  must 
beso  treated.  I  do  not  think  that  its  insertion  being  in 
smaller  type  than  the  rest  of  the  instrument,  affects 
the  question.  We  must  take  it  to  form  part  of  the 
contract  constituted  by  the  bill  of  lading.  What, 
tiien,  is  its  legal  import  and  effect? 

I  am  of  opinion,  subject  to  the  observations  to  be 
afterwards  made,  that  the  burden  of  proving  the 
cause  of  the  damaged  state  in  whidi  the  goods  may 
be  found  dh  arrival  Is  removed  by  this  cause  from 
the  shipowner.  He  is  free  of  liability  though  the 
cause  of  the  damage  be  not  ascertained,  or  be  in- 
capable of  being  made  the  subject  of  proof.    While, 


under  the  usual  exempting  clause,  expressed  in 
similar  terms  to  that  wMch  I  have  first  quoted  from 
this  bill  of  lading, — ^the  shipowner  will  be  liable  for 
the  damage  notwithstanding  of  his  proving  due 
care  and  diligence,  unless  the  eaute  of  the  damago 
be  established,  and  that  one  of  the  causes  set  forth  in 
the  exemptingclause. : — ^Underthe  subsidiary  danao 
in  this  bill  of  lading  he  will  be  free  of  lial^tj, 
without  leading  such  evidence.  He  has,  by  the 
special  terms  of  the  contract,  so  far  f^eed  himself  of 
the  tmm  that  was  incumbent  on  him.  The  canae 
of  damage  he  is  not  bound  to  prove.  It  may  haTe 
occurred  from  some  accident,  or  fin>m  some  other 
cause  which  is  not  explained  or  attempted  to  be 
explained  by  proof.  Liability  for  the  loes  will  only 
attach  to  the  shipowner  if  it  be  established  by  evi- 
dence, on  the  part  of  the  owner  of  the  gooda»  that 
the  damage  arose  from  the  fault  or  negligence  of 
the  master  or  other  person  for  whom  the  owner  of 
the  ship  is  responsible.  The  emu  of  establishing 
such  fault  or  negligence  is,  by  force  of  this  protect- 
ing  clause,  thrown  upon  the  owner  of  the  goods.  To 
hold  it  operative  oiidy  in  the  event  of  the  cause  of 
damage  being  proved  by  the  shipowner  to  have 
been  accidental,  would,  as  I  think,  be  to  dqaive  it 
virtually  of  all  effect.    This  I  cannot  do. 

Applying  these  observations  to  the  case  proMBted 
by  the  special  verdict  for  the  opinion  of  the  Courts 
I  do  not  doubt  that  the  damage  suffered  throo^ 
breakage  of  the  sugar,  is  within  the  protecting  or 
exempting  clause.  And  therefore,  but  for  &e  oon* 
sideration  I  have  now  to  explain,  I  would  not  have 
held  it  doubtful  that  the  verdict  fell  to  be  enteied 
for  the  defenders.  But  the  difficulty  I  feel  in  ar- 
riving at  that  conclusion  arises  from  the  silence  of 
the  verdict  with  regard  to  due  care  and  diligence 
having  been  taken  in  the  shipment  and  stowage  of 
the  sugar,  and  in  the  navigation  of  the  veoael  on 
her  voyage  to  Leith.  It  is  an  inherent  obligation 
in  the  contract  of  affreightment,  that  the  shipowner, 
and  those  for  whom  he  is  responsible,  shall  take 
due  care  of  the  goods,  intrusted  to  them  for  safe 
carriage,  in  their  shipment  and  stowage  and  during 
the  voyage.  As  regards  the  stowage  of  the  cargo, 
indeed,  while  the  obligation  is  imperative  by  the 
law  maritime  of  Europe,  it  is  worthy  of  remark  that 
it  was  the  subject  of  special  enactments  in  Soot- 
land  of  so  early  date  as  1466  and  1487.  Mr  BeO 
thus  states  the  matter : — "  That  in  taldng  the  goods 
on  board,  in  stowing  them,  and  during  the  voyage, 
the  master  and  crew  shall  take  due  care  of  the 
goods,  according  to  the  diligence  prestable  in  the 
contract  of  location."  That  this  care  was  ac- 
tually taken,  I  have  alWays  understood  to  be  a 
fact,  which  the  owner  was  bound  to  establish  in 
every  case,  when  the  goods  on  anrival  were  found 
to  be  in  a  damaged  condition.  And  this  is  no  more 
than  what  the  law  requires  in  every  such  contract 
The  decisions  in  this  Court  in  Robertton  v.  OgU, 
28d  June  1809,  and  in  Pyper  v.  Thxmutm,  4th  Feb. 
1 848,  demonstrate  the  truth  of  this  proposition.  In 
the  last,  in  particular,  the  Lord  Justice-Clerk 
Hope,  with  the  concurrence  of  Lords  Medwyn  and 
Moncreiff,  stated  that  he  acknowledged,  as  sound 
and  just,  "  the  rule,  that  if  a  person  gets  a  horse,  or, 
indeed,  any  article  belonging  to  another,  for  use, 
on  the  contract  of  hire,  and  bringa  back  that  ani- 
mal or  article  much  injured,  he  in  whose  custody 
and  charge  it  was,  must  be  able  to  discharge  him- 
self of  the  care  he  was  bound  to  bestow  on  the  pro- 
perty of  the  other,  by  showing  that  he  was  not  to 
blame  in  reg^  to  the  cause  of  the  injury,  and 
must,  in  the  general  case,  be  able  to  show  how  the 
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injuiy  oceorred."  This  is  the  diligence  preetable 
in  the  oontraot  of  location,  and  it  is  the  diligence 
incombent  on  shipowners,  apart  from  special  stipa- 
lation,  by  which  it  may  be  modified.  In  every  case 
which  has  oconrred  with  which  I  am  acquainted, 
the  primary  object  of  the  shipowner  has  been  to 
show  that  due  care  was  taken  by  him  of  tiie  goods. 
This  being  established,  and  nothing  more  appear- 
ing in  the  proof,  he  will  still  be  liable  for  the  loss, 
unless  he  prove  the  cause  of  the  damage,  where  no 
additional  protecting  clanse  is  to  be  found  in  the 
bill  of  lading.  But  when  that  clause  occurs,  as  in 
this  bill  of  lading,  the  shipowner  will  be  free  from 
liability,  although  the  cause  of  the  damage  be  left 
unexplained.  To  that  extent  he  is  protected ;  but 
I  hesitate  to  hold  that  the  protection  thus  secured 
by  the  shipowner  can  be  carried  farther,  and  frees 
him  from  the  onus  of  establishing  that  the  goods 
were  jnoperly  shipped,  stowed,  ana  cared  for  on  the 
voyage.  In  giving  over  his  goods  to  be  carried  in 
the  ship,  the  owner  of  them  is  entiUed  to  rely  on 
this  obligation  by  the  shipowner  being  fully  im- 
plemented. He  has  parted  with  his  goods  on  that 
footing,  and  when  thrown  on  his  hands  at  the  port 
of  delivery  in  a  damaged  state, — although  he  must 
be  held  to  have  consented  to  dispense  with  the 
shipowner's  obligation  to  prove  the  cause  of  damage, 
—it  does  not  follow  that  he  is  to  be  held  to  have 
dispensed  with  the  obligation  on  the  shipowner  to 
prove  due  care  and  diligence  in  the  shipment  and 
stowage  of  the  goods.  To  give  that  large  effect  to 
the  clause  would  be  to  render  valueless  Ihe  primary 
obligation  in  the  bill  of  lading, — to  deliver  the  goods 
in  good  order  and  condition.  But  in  giving  it  tlfe 
limited  interpretation, — to  which  it  ought  to  be  sub- 
jected, as  I  think, — ^the  primary  obligation  to  care 
fbr  the  goods,  and  to  carry  them  safely,  remains,— 
although,  on  due  care  being  shown,  the  shipowner 
is  by  the  contract  free  from  liability  for  damage 
the  cause  of  which  cannot  be  traced. 

Holding  these  views  to  be  well  founded,  the 
question  arises,  whether  the  fact  of  the  shipowners 
having  used  due  care  and  diligence  beinff  left  un- 
touched by  the  terms  of  the  special  vermot, — ^the 
defenders  can  claim  the  benent  of  the  protecting 
clause  in  the  bill  of  lading?  Gould  it  be  assumed, 
without  any  finding  to  that  effect,  that  the  due 
ease  incumbent  on  the  shipowners  and  their  mas- 
ter and  crew  was  taken,  the  defenders  would  be 
entitled  to  prevail,  in  conformity  with  the  principles 
I  have  stated.  But  I  cannot  make  that  assumption. 
The  verdict  contains  the  whole  facts  to  which  the 
law  has  to  be  applied  in  the  construction  of  the  bill 
of  lading.  We  are  not  entitled  to  add  any  finding, 
or  to  assume  anything  in  fact,  which  iei  not  set 
forth  in  the  special  verdict.  And  it  must  therefore, 
I  think,  be  held  that  the  defSanders  have  failed  to 
establish  a  matter  of  fact  which  it  lay  with  them  to 
establish,  and  from  the  onua  of  proving  which  the 
protecting  clause  relied  on  does  not  free  them. 
The  benefit  to  the  shipowner  from  that  clause  only 
arises,  and  can  only  be  pleaded,  after  he  has  satis- 
fied the  onus  incumbent  on  him — to  prove  that  in  the 
shipment,  stowa^^e,  and  care  of  the  goods  during 
the  voyage,  all  oiligence  was  shown. 

Entertaining  these  views,  I  come,  but  not  with- 
out some  hesitation,  to  the  conclusion  that  the  ver- 
dict must  be  entered  for  the  pursuers. 

Lords  GurriehiU,  Benholme,  and  Neaves,  con- 
curred with  the  Lord  President. 

Lords  Deas  and  Aidmillan  concurred  with  Lord 
Cowan. 


In  accordance  with  the  opinion  of  the  majority 
verdict  entered  up  for  the  dofenders. 
Agents  for  Pursuers — Wilson,  Bum,  k  Qloag,  W.S. 
Agent  for  Defenders— P.  S.  Beveridge,  W.S. 


Saturday^  July  6. 

DOW  AND  MANDATOBT  V.   JAMIESON. 
{Ante,  p.  107.) 
Proeeu — AdfX)eaHon,    Advocation  dismissed  in  re- 
spect of  non-appearance  of  advocator. 

The  respondent,  in  accordance  with  the  sugges- 
tion of  the  Court,  printed  the  note  of  advocation 
(with  interlocutors  advocated^,  and  the  interlocu- 
tors of  the  Lord  Ordinary  of  2Dth  February  and  6th 
June  1867.  The  case  appeared  in  the  einglo  bills, 
and  was  sent  to  the  Sumn^ar  Roll.  When  the  case 
was  put  out  in  the  Summar  Roll, 

M'KiK,  for  the  respondent,  moved  the  Court,  in 
respect  of  the  advocator's  failure  to  print,  to  dis- 
miss the  advocation. 

No  appearance  was  made  for  the  advocator. 

The  Court,  in  respect  of  no  appearance  for  the 
advocator,  dismissed  the  advocation,  and  remitted 
to  the  Sheriff,  finding  the  respondent  entitled  to 
expenses. 

Agents  for  Respondent — Patexson  k  Romanes, 
W.S. 


Saturdayy  July  6. 
SECOND  DIVISION. 

ORB  V.  MSIELE  k  SUITH. 
Aifent  and  ClmU — Authority  to  ComprcmiaB  Action — 
Beduetion.  Circumstances  in  which  held  that 
an  agent  had  authority  from  his  cUent  to  oomr 
promise  an  action  which  he  had  received  ex- 
press instructions  to  defend. 
This  was  a  question  as  to  the  authority  of  a  law 
agent  to  compromise  a  case,  and  resolved  itself, 
according  to  the  view  taken  of  it  by  the  Court,  into 
one  of  fact.  Orr  had  employed  Meikle  and  Smith, 
writers  in  Kilmarnock,  to  borrow  some  money  for 
him,  which,  he  says*  they  failed  to  do ;  they,  on 
the  contrary,  asserting  thai  they  had  done  all  that 
they  could  and  proposed.  A  loan  of  £160  was  ad- 
mittedly procured.  Meikle  and  Smith,  who  had 
advanced  this  sum,  and,  in  security  thereof,  taken 
both  a  bill  from  Orr  and  a  bond  over  some 
heritable  property  in  security  of  the  loan,  after- 
wards rendered  to  him  an  account  of  upwards  of 
£21,  for  business  done  on  his  account  in  the  trans- 
action. Orr  rofased  to  pay,  and  instructed  Mr 
May,  writer  in  Largs,  to  defend  the  action.  May 
was  not  entitied  to  practice  in  the  Sheriff-court  of 
Kilmarnock,  whero  the  action  was  brought,  and  he 
instructed  Mr  Andrews,  writer,  Kilmarnock,  to  at- 
tend to  the  case,  and  gave  him  a  note  of  the  de- 
fence to  be  stated.  Andrews  was  of  opinion  that 
thero  was  no  good  defence  to  the  action,  and  wrote 
BO  to  May,  suggesting  either  a  remit  to  the  auditor 
or  acceptance  of  an  offer  of  compromise  made  by  the 
pursuers.  A  long  correspondence  ensued  between 
AndrowB  and  May,  horn,  the  early  part  of  which  it 
was  dear  that  Orr  would  neither  do  the  one  thing 
or  the  other.  In  the  latter  part  of  the  oorreepon- 
dence,  May,  in  one  of  his  letters,  used  the  expres- 
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sion,  **  Toa  most  juit  go  on,  and  do  the  best  yon 
can."  No  commnnication  had  eyer  taken  place 
between  Orr  and  Andrews,  and  it  was  not  pioyed 
that  May  had  communicated  any  of  the  letters 
written  by  Andrews  to  Orr,  except  one  that  the 
latter  admitted  having  seen.  He  also  admitted  two 
conversations  in  the  street  on  the  subject.  May  died 
in  1866,  and  none  of  his  business  books  have  been 
recovered,  but  it  was  proved  that  he  was  on  very 
intimate  terms  and  almost  in  daily  intercourse  with 
Orr. 
After  a  long  correspondence,  Andrews,  without 

Sutting  in  defences  to  the  action,  joined  with  the 
efenders  in  a  remit  of  the  account  to  the  auditor, 
and  consented  that  decree  should  pass  against 
Orr  for  the  sum  taxed.  Orr  then  brought  a  reduc- 
tion of  this  remit  and  of  the  proceedings  that  fol- 
'  lowed  thereon. 

The  Lord  Ordinary  (Kinlooh)  reported  the  case 
to  the  Court  on  the  pursuer's  issue,  expressing  an 
opinion  that  the  pursuer  was  entitled  to  an  issue,  on 
the  ground  that  witiiout  authority  an  agent  has  no 
power  by  the  law  of  Scotland  to  compromise  an 
action.  After  some  discussion,  the  issue  was 
superseded,  and  the  Court  remitted  to  the  Lord 
Ordinary  to  take  proof  of  the  parties*  averments, 
under  the  Evidence  Act.  The  case  came  before  the 
Court  on  the  reported  proof. 

GiFFOBD  and  W.  A.  Bbown  for  pursuers. 

Clabk  and  Gkbbh  in  answer. 

The  Court  held  (1)  that  Andrews  rightly  con- 
sidered that  he  had  authority  from  May  to  settle, 
and  that  May's  letters  were  susceptible  of  that 
construction ;  and  (2)  that  it  must  be  assumed,  from 
the  intimate  relation  between  the  parties,  that  Orr 
knew  what  May  was  writing,  and  that  Andrews' 
letters  were  communicated  to  him  by  May.  Lobd 
Neavxb  took  occasion  expressly  to  compliment  Mr 
Andrews  for  the  desire  to  avoid  litigation  which  he 
had  manifested  throughout  the  proceedings,  and 
he  hoped  a  similar  spirit  was  not  uncommon  among 
the  procurators  in  the  Inferior  Court. 

Agent  for  Pursuer — A.  Morison,  S.S.C. 

Agents  for  Defenders — ^Macgregor  &  Baiday, 
S.S.O. 


Tuesday,  July  9. 
FIBST  DIVISION. 

PUBVKB  V.   BROCK. 
Advocation — Chmpeteney — 16  and  17    Ftc^.,  e,  80, 
{22.    A  petitioner  in  a  Sheriff-court  craved  a 
warrant  upon  the  respondent  to  deliver  up  to 
him  a  sheep,  which  the  petitioner  alleged  he 
had  bought  from  a  third  party  for  £3,  58.,  and 
which  had  been  delivered  to  the  respondent 
by  mistake.    Held  that  an  advocation  of  the 
process  was  competent,  and  that  the  statement 
of  the  petitioner  as  to  the  price  he  had  paid 
for  tiie  ^eep  was  not  conclusive  as  to  the 
value  of  the  cause. 
James  Purves,  farmer,  Lochend,  presented  a 
petition  in  the  Sheriff-Court  of  Caitlmess  against 
George  Brock,  fanner,  West  Greenland,  stating 
that  at  a  sale  of  farm  stocking  at  the  farm  of  Stain- 
land,  on  18th  May  1865,  he  purchased  a  tup, 
marked  in  a  specified  way,  for  £8,  5s. ;  that  when 
he  sent  next  day  for  the  tup,  the  wrong  tup  was 
given  him ;  that  on  finding  this,  and  that  the  tup 
which  he  had  bought  was  in  the  possession  of  the 


respondent,  he  sent  for  it  to  the  respondent,  but 
the  respondent  refused  to  give  it  up.  He  accord- 
ingly asked  the  Sheriff  to  ordain  the  respondent  to 
deliver  up  the  tup  to  him.  It  appeared  that  the 
respondent  had  purchased  another  tup  at  the  price 
of  £3,  8s.  He  got  the  petitioner's  tup  sent  him  by 
mist^e.  The  Sheriff-sult^stitute  held  that  the  peti- 
tioner was  entitled  to  vindicate  his  property  in  the 
way  sought,  and  granted  warrant  against  the  re- 
spondent as  craved.  The  Sheriff  (on  appeal)  re- 
versed, and  dismissed  the  petition,  holding  that  tiie 
petitioner  never  had  any  right  of  property  in  the 
tup,  and  that  if  there  was  any  mistake  in  the 
matter,  the  action  should  have  been  laid  against 
the  seller,  and  not  against  the  respondent. 

Purves  advocated. 

SoLioiTOB-GsKEBAL  (Millab),  and  M'LiKJTAH,  for 
the  respondent,  took  an  objection  to  the  competency 
of  the  advocation,  on  the  ground  that  the  valoe  of 
the  cause  was  under  £25. 

Black  for  advocator. 

The  Court  unanimously  repelled  the  objection. 

Lobd  Pbbsidbnt — An  objection  was  taken  here 
to  the  competency  of  the  advocation,  on  the  ground 
that  the  cause  was  not  within  the  meaning  of  the 
Act  1858 — ^that  is  to  say,  was  not  of  the  value  of 
£25. 

The  petition  in  which  the  proceedings  com- 
menced prayed  for  a  delivery  of  one  tup  wMch  Iiad 
been  taken  possession  of  by  the  respondent  in  the 
circumstances  therein  stated.  The  petitioner  set 
forth  the  circumstances  in  which  he  acquired  the 
tup— viz.,  by  purchase  at  the  sale  of  farm  stock. 
Now,  if  nothing  but  that  had  been  stated,  it  would 
plainly  have  been  impossible  for  the  Court  to  have 
ascertained  the  value  of  the  cause,  because  the  tup 
might  have  been  of  various  values,  for  it  is  matter 
of  notoriety  and  everyday  experience  that  while  a 
tup  may  sell  for  the  mere  value  of  a  fat  sheep^ 
others  sell  at  the  very  highest  prices ;  and  there- 
fore it  is  impossible  to  sustain  the  objection  to  the 
competency  if  the  petition  had  been  in  that  posi- 
tion. But  then  the  petitioner,  in  stating  the  cir- 
cumstances under  which  he  acquired  the  tup,  also 
mentions  the  price  which  he  paid  for  it.  He  says 
he  purchased  it  at  the  price  of  £8,  5e. ;  and  that 
statement  has  produced  the  only  difficulty,  such  as 
it  is,  which  we  have  experienced.  My  opinion 
is,  that  that  statement  does  not  ascertain  the  value 
of  the  cause.  The  price  that  is  paid  for  an  article 
sought  to  be  recovered  cannot  condusiv^y  fix  the 
value  of  it.  It  may  be  of  much  greater  ^ralue.  It 
may  be  of  much  greater  value  to  the  possessor,  be- 
cause its  value  to  him  may  be  enhanced  by  circum- 
stances which  do  not  affect  others,  and  therefore 
the  mention  of  the  price  paid  for  the  tup  does  not 
prove  that  the  cause  is  under  the  value  of  £25.  It 
is  incumbent  on  a  party  objecting  that  a  cause  is 
under  that  value,  to  prove  that  it  is  so,  and  that  it 
is  so  from  the  pleadings  themselves.  I  don't  go 
the  length  of  saying  that  the  value  of  a  cause  is, 
under  all  circumstances,  to  be  measured  by  the  con- 
clusions of  the  action,  or  the  prayer  of  the  petition, 
for  I  think  it  is  to  be  gathered  from  the  whole  of  the 
record  as  well.  I  cannot  say  that  here  the  party 
stating  the  objection  to  the  competency  has  dis- 
charged the  onus  of  proving  that  the  value  of  the 
cause  is  below  £25. 

The  other  judges  concurred. 

The  case  was  then  heard  on  the  merits,  when 
the  Court  unanimously  recalled  the  judgment  of 
the  Sheriff,  and  reverted  to  that  of  the  Sheriff-Sub- 
stituto.    The  Lord  President,  in  giving  judgment. 
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•nimadyerted  strongly  on  the  delay  which  had 
taicexi  place  in  the  Inferior  Court,  the  proof  having 
been  adjonmed  day  after  day  for  a  period  of  three 
months,  as  if  the  case  had  been  one  of  intricacy 
and  importance. 

Agent  for  Advocator— D.  Forsyth,  B.S.O. 

Agents  for  Bespondent— Morton,  Whitehead,  & 
Greig,  W.S. 


Wednesday,  July  10. 

MACKAT  V.  EWma  AND  OTHERS. 
Trust— FaUure  ci  Trustees— Judicial  Factor— An^ 
nuUy—JHserstion  to  tnereass—Fetition^Compe' 
tsney.    A  person  by  his  tnst-deed  provided  an 
annuity  to  his  daughter  of  £50,  which  the 
tmstees  if  they  thonght  right  were  empowered 
to  increase.    The  trastees  declined  to  accept, 
and  the  daughter  served  to  her  father,  and  took 
possession  of  the  estate.    A  judicial  factor  was 
afterwurds  appointed.    Held  that  a  petition  by 
the  daughter  for  increase  of  her  annuity  was 
incompetently  brought,  the  proper  course,  be- 
ing to  apply  to  the  factor,  who  might,  if  he 
thought  fit,  apply  to  the  Ck>urt  for  special 
powers  to  that  effect.    Question,  whether  the 
factor  or  the  Court,  on  an  application  from  the 
factor,  could  exercise  the  discretion  reposed  by 
the  truster  in  his  trustees. 
This  case  came  before  the  Court  on  a  petition  at 
the   instance  of  Mrs  Mackay,  wife  of   Captain 
Mackay,  and  daughter  of  the  late  John  Bussell, 
Esq.,  of  Balmaad,  praying  the  Court  to  award  her 
an  annuity  out  of  the  trust-funds,  and  to  authorise 
the  judicial  factor  on  the  estate  to  pay  it  to  her. 
Mr  Bussell  died  in  1819,  leaving  considerable  pro- 
perty, both  heritable  and  moveable,  and  also  a  trust- 
disposition  and  settlement  appointing  trustees  to 
carry  out  the  purposes  of  the  trust.    The  truster, 
among  other  provisions,  appointed  his  tmstees  to 
pay  his  daughter  a  free  yearly  annuity  of  £60  dur- 
ing her  life,  "or  until  she  comes  eventually  to 
have  possession  of  the  trust-funds,  in  virtue  of  the 
succeeding  clause  of  the  deed  ;'*  with  power  to  his 
trustees,  "if  his  funds  would  admit,  and  if  they 
should  think  she  has  occasion  for  it,  eventually  to 
make  some  addition  to  said  annuity,  according  as 
their  own  good  judgment  and  discretion  should 
suggest."    The  trustees  declined  to  accept,  and  the 
petitioner  served  to  her  father,  and  entered  into 
possession  both  of  the  heritable  and  moveable  estate. 
She  appointed  her  husband  factor,  and  she  re- 
mained in  possession  until  1840,  when  a  judicial 
factor  was  appointed  on  the  estate.     Since  that 
date,  four  judicial  factors  have  been  appointed  by 
the  Court,  and  the  estate  is  now  under  the  man- 
agement of  Mr  John  Allan,  solicitor,  Banff,    An- 
swers were  put  in  by  Mrs  Ewing,  the  petitioner's 
daughter,  the  leading  beneficiary  under  the  trust, 
who  opposed  the  petition,  on  the  ground  that  the 
petitioner  and  her  husband  were  due  large  sums  to 
the  estate,  on  account  of  their  intromissions  during 
the  nineteen  years  of  their  management,  and  by 
the  judicial  factor,  who,  without  opposing  the  pe- 
tition,   stated   certain   considerations    that   were 
proper  for  the  Court  to  hold  in  view  in  disposing 
of  it.    The  leading  one  of  these  vras,  that  the  pe- 
titioner had  never  accounted  to  him  for  her  intio- 
miasions. 

Last  year,  the  Lord  Ordinary  (Mubb)  appointed 
the  factor  to  pay  the  petitioner  an  annuity  of  £50, 


and  this  judgment  was  acquiesced  in  by  Mrs 
Ewing.  The  petitioner  afterwards  moved  for  an 
increase  to  her  annuity,  which  was  again  opposed 
by  Mrs  Ewing,  on  the  same  grounds  as  before. 
The  Lord  Ordinary,  proceeding  on  a  calculation  as 
to  what  might  be  the  probable  results  of  an 
accounting  between  the  factor  and  the  petitioner 
for  a  period  of  her  intromissions  with  the  trust- 
funds,  increased  the  annuity  by  £100,  and  appoint- 
ed the  factor  to  pay  her  a  yearly  annuity  of  £150. 
Against  this  Interlocutor  Mrs  Ewing  reclaimed ;  and 
maintained,  in  addition  to  the  reason  relied  upon 
in  the  Outer-House,  that  the  petitioner  was  in- 
debted in  large  sums  to  the  estate;  that  it  was 
beyond  the  jurisdiction  of  the  Court  to  grant  the 
prayer  of  the  petition,  because  it  was  incompetent 
either  for  the  factor,  or  for  the  Court  on  an  appli- 
cation from  the  factor,  to  exercise  the  discretionary 
power  conferred  by  the  truster  on  his  trustees  to 
raise  the  petitioner's  annuity  above  £50,  if  they 
thought  proper.  The  Court  felt  this  to  be  a  ques- 
tion of  considerable  difRculty  and  delicacy,  but 
were  saved  consideration  of  it  by  holding  that  the 
prayer  of  the  petition  was  altogether  incompetent 
either  as  a  step  in  the  factory  or  as  a  separate  pro- 
ceeding. The  proper  course  for  the  petitioner  to 
have  followed  was  to  apply  to  the  factor,  who  would 
consider  the  case,  and  who  might  apply  to  the 
Court  for  special  powers  to  increase  the  annuity  if 
if  he  thought  proper.  If  the  factor  refused  the  ap- 
plication, and  declined  to  ask  powers  from  the 
Court,  the  petitioner  might  then  perhaps  directly 
apply  to  the  Court,  but  her  course,  in  the  first  place, 
was  to  apply  to  the  factor.  The  interlocutor  of  the 
Lord  Ordinary  awarding  the  additionsd  sum  of 
£100  was  accordingly  recalled.  As  to  the  sum  of 
£50  which  the  Lord  Ordinary  had  ordained  the 
factor  to  pay  xmder  the  petition  which  was  now 
found  to  be  incompetent,  the  Court  did  not  think 
.  it  necessary  to  interfere,  as  that  sum  was  provided 
as  an  annuity  to  the  petitioner  by  the  trust-deed ; 
and  Lord  Curriehill  expressed  a  hope  that  no  diffi- 
culty would  be  made  by  the  factor,  as  to  the  pay- 
inent  of  that  sum. 

Counsel  for  the  Petitioner — ^Mr  Inglis.  Agents 
— H.  &  A.  IngUs,  W.S. 

Counsel  for  Mrs  Ewing — ^Mr  Shand  and  Mr 
Thomson.    Agent — ^A.  Morison,  S.S.C. 

Counsel  for  the  Judicial  Factor — ^Mr  W.  A. 
Brown.    Agent— J.  C.  Baxter,  S.S.C. 


Wednesday,  July  10. 

MAOALISTER,  PETITIONER. 
Entail — Improvement — Expenditure — 10   Oeo,  IIL, 
c.  51—9  #  10  Viet,,  e.  101—11  #  12  Viet.,  c. 
86.    Held  that  money  borrowed  by  an  heir  of 
entail,   and  expended   and  .charged   on  the 
estate  under  the  Drainage  Act  1846  (9  &  10 
Vict.,  c.  101),  cannot  be  constituted  a  burden 
on  the  estate,  under  the  16th  sect,  of  the  En- 
tail Amendment  Act. 
This  was  a  petition  under  the  Entail  Amendment 
Act  (11  and  12  Vict.,  cap.  86),  for  leave  to  consti- 
tute and  charge  certain  improvements  executed  by 
the  petitioner  on  the  entailed  estate  of  Glenbar. 
By  the  16th  section  of  the  Act  it  is  provided — 
*<  That  where  an  heir  of  entail  in  possession  of  any 
entailed  estate,  holden  by  virtue  of  any  tailzie 
dated  prior  to  the  1st  day  of  August  1848  shall, 
whether  prior  or  subsequent  to  the  passing  of  this 
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Act,  have  executed  improYementB  on  snch  estate  of 
the  nature  of  the  improvementB  contemplated  by 
the  said  last  recited  Act  (the  Montgomery  Act,  10 
Qeo,  III.,  cap.  61),  but  shall  not  have  obtained  de- 
cree therefor  in  terms  of  the  said  Act,  by  reason  of 
the  proTisiona  thereof  not  having  been  adopted,  or 
not  having  been  duly  complied  with,  it  shall  be 
lawful  for  such  heir  to  apply  by  summary  petition 
to  the  Court  in  manner  hereinafter  provided,  set- 
ting forth  such  improvements  and  the  amount  of 
money,  not  exceeding  the  amount  authorised  by  the 
said  Act,  expended  thereon,  and  praying  the  Court 
for  authority  to  grant  bond  of  annusdrent,"  &c. 

A  part  of  the  improvements  was  executed  with 
money  borrowed  under  the  Drainage  Act  of  1846 
{9  and  10  Vict.,  cap.  101),  by  which  the  Treasury 
is  authorised  to  make  advances  to  proprietors  on 
the  security  of  the  land,  re-payable  in  twenty-two 
years  by  instalments  of  £6,  10s.  per  cent,  per 
annum.  Section  88  of  that  Act  provides  that  heirs 
of  entail,  "  as  between  such  person  and  the  persons 
in  remainder  or  reversion,"  shall  be  bound  to  pay 
the  half-yearly  payments  of  the  rent-chaige. 

The  petitioner  has  paid  the  rent-charge  for  about 
sixteen  years,  and  latterly  offered  to  redeem  the 
remainder  in  the  manner  provided  by  the  Drainage 
Act. 

Kr  Webster,  to  whom  the  Lord  Ordinary  re- 
mitted to  report  on  the  improvements,  disallowed 
those  executed  under  the  Drainage  Act  The 
petitioner  objected  to  Mr  Webster's  report.  A 
curator  ad  Utem  was  appointed,  and  argued  in  sup- 
port of  the  report ;  and  the  Lord  Ordinary  repelled 
the  objection  of  the  petitioner.  On  a  reclaiming 
note,  the  First  Division  ordered  written  argumant 
to  be  laid  before  the  whole  Court. 

The  consulted  judges,  with  the  exception  of 
Lord  BaitMiple,  were  for  adhering  to  the  Lord  Or- 
dinary's interlooutor. 

Loans  Cowan  andNxAvn  returned  this  opinion: — 
«*  We  are  of  opinion  that  the  interlocutor  of  the 
Lord  Ordinary  on  the  point  in  question  should  be 
adhered  to. 

'*  The  petitioner  seeks  to  charge  the  entailed 
estate  of  Glenbar  with  a  bond  of  annuity,  or  other 
bond,  to  an  amount  corresponding  to  the  statutory 
proportions  of  certain  sums  said  to  have  been  ex- 
pended by  him  in  improvements  of  the  nature  con- 
templated by  the  Act  10  Gfeo.  III.,  c.  61,  the  Mont- 
gomery Act.  The  point  in  dispute  relates  to  the 
competency  of  making  such  a  charge  in  considerar 
tion  of  expenditure  for  operations  made  in  the  first 
instance  under  the  Drainage  Acts,  9  and  10  Vict., 
c.  101,  and  others. 

"  The  money  so  obtained  for  drainage  was  con- 
yerted,  in  terms  of  the  Drainage  Acts,  into  a  half- 
yearly  rent-charge,  at  the  rate  of  iS6,  lOs.  per  cent., 
payable  for  twenty-two  years.  The  petitioner  has 
paid  this  rent-charge  for  about  sixteen  yean,  and 
he  has  latterly  offered  or  declared  his  readiness, 
which  he  had  not  done  before  the  Lord  Ordinary, 
to  redeem  the  remaining  payments  in  the  manner 
allowed  by  the  Acts.  On  that  footing  he  now  seeks 
to  have  the  expenditure  so  made  treated  as  if  it 
had  been  made  originally  under  the  Act  10  Geo. 
IIL,  and, to  have  it  created  a  burden  on  the  estate, 
in  terms  of  the  Entail  Amendment  Act,  section  16. 

"  It  appears  to  us  that  the  expenditure  thus 
made  under  the  Drainage  Acts,  and  charged  on 
the  estate  in  terms  of  those  Acts,  cannot  now  be 
dealt  with  as  an  improvement  debt  with  which  the 
estate  or  the  heirs  of  entail  are  to  be  burdened 


under  the  Entail  Amendment  Act,  aa  if  executed 
under  the  Montgomery  Act. 

**  By  the  16th  section  of  the  Entail  Amendment 
Act  it  is  enacted  that  where  an  heir  of  entail  »^^i\ 
'have  executed  improvements'  contemplated  by 
the  Montgomery  Act,  *  but  shall  not  have  obtained 
decree  therefor  in  terms  of  the  said  Act,  by  reason 
of  the  provisions  thereof  not  having  been  adopted, 
or  not  having  been  duly  complied  with,  it  shall  be 
lawful  for  such  heir  to  apply  '  aa  the  petitioner  has 
here  done. 

"  Before  such  an  application  can  be  ascertained 
it  is  necessary,  of  course,  that  the  heir  applying 
shall,  in  terms  of  the  Act,  have  *  executed  tiie  im- 
provements.' This,  we  conceive,  means  that  he 
shall  have  done  so  at  his  own  expense,  or  from  his 
own  resources.  He  must  be  in  the  position  de- 
scribed by  the  Montgomery  Act,  of  an  heir  that 
'  lays  out  money  upon  improvements.*  It  ia  im- 
material, no  doubt,  &om  what  source  he  gets  the 
money,  if  it  is  his  own.  He  may  pay  it  oat  of  his 
pocket,  or  may  borrow  it  on  his  own  credit  or  seca- 
rity,  or  on  that  of  his  life-intereet  in  the  entailed 
estate.  But  the  position  of  an  heir  availing  him- 
self of  the  Drainage  Acts  is  entirely  different  The 
object  of  those  acts  is  to  '  facilitate  works  of  drain- 
age, by  advances  of  public  money  on  th§  mmty  of 
the  lands  to  be  tnutrooed,*  Accordingly,  by  the  84th 
section,  the  land  is  to  be  charged,  in  payment  of 
the  advance,  with  the  rent-charge,  payable  for 
twenty-two  years  ;  and  every  heir  of  entail  is  by 
the  88th  section  ti^en  bound  to  pay  the  rent^ibaige 
half-yearly  during  the  oontinuanoe  of  hia  life- 
interest.  Hence  the  heir  raises  the  money,  not  by 
his  own  credit  or  means,  but  on  the  credit  and 
security  of  the  whole  heirs  of  entail,  and  of  the  en- 
tailed estate  itself,  with  its  rents  and  profits,  thongh 
not  to  the  effect  of  attaching  the  fee. 

"  Now  if  the  question  be  asked,  whether  an  heir 
so  proceeding  '  has  executed  improvements '  of  the 
nature  contemplated  by  tiie  Montgomeiy  Act,  in 
terms  of  the  16th  section  of  the  Entail  Arnold- 
ment  Act,  and  so  as  to  have  the  benefit  now  aooght 
by  the  petitioner,  that  inquiry  suggests  this  o&er 
question,  whether  an  heir  so  proceeding  can  obtain 
tiie  benodt  of  the  Montgomery  Act,  or  d  section  16 
of  the  Entail  Amendment  Act,  immediately  upon 
the  drainage  operations  being  executed,  and  at  the 
same  time  at  which  he  is  binding  the  estate  for  the 
rent-charge  imposed  by  the  Drsmuige  Acts.  The 
improvements,  if  propeorly  executed,  are  exeonted 
at  once.  The  money,  if  expended  by  the  heii,  is 
expended  at  once.  If  the  nutking  of  the  improve- 
ments  and  expenditure  of  the  money  is  all  that  is 
necessary,  and  the  mode  of  obtaining  the  money  is 
immaterial ;  and,  in  particular,  if  the  aiiaBgement 
with  the  Drainage  Commissioners  is  virtnally  the 
same  as  any  other  mode  of  borrowing  the  money 
by  the  heir ;— then  he  stands  ftom  the  first  in  fli« 
position  of  being  able  both  to  bind  the  estate  for 
the  drainage  rent-charge,  and  to  burden  it  or  wt 
heirs  with  the  bond  of  annualrent  allowed  by  the 
Entail  Amendment  Act  as  for  general  improte- 
ments.  In  the  view  supposed  there  is  no  incom- 
patibility between  the  two  things  any  more  9**?^ 
he  were  eimul  et  eemel  to  borrow  money  on  his  luis- 
interest,  and  to  lay  it  out  so  as  to  be  charged  under 
the  Montgomery  Act.  If  it  is  not  competent^ 
him  to  do  the  two  things  referred  to  nmul  a  temek 
it  must  be  because  an  heir  executing  ^"^J?* 
operations,  or  getting  them  executed,  under  tne 
Drainage  Acts,  is  not  executing  or  laying  out  money 
in  improvements,  as  contemplated  und«  the  Man^ 
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gomery  Act  or  Entail  Amendment  Act.  But  if  an 
heir  in  that  position  is  not  held  at  the  outset  to 
come  under  these  last-mentioned  Acts,  the  running 
out  of  the  drainage  rent-charge,  or  the  ultimate  re- 
demption of  it,  does  not  seem  to  alter  his  position. 
If  the  two  things  are  originally  incompatible,  the 
heir  must  be  put  to  his  election,  and  the  choice  of 
the  one  seems  a  renunciation  of  Uie  other. 

"  It  seems  to  be  the  true  rule  in  such  matters, 
that  where  a  burden  laid  on  the  entailed  estates  is 
borne  by  tiie  proper  debtor  in  it,  according  to  the 
natural  and  appointed  mode  of  satisfying  it,  it  is 
thereby  for  ever  extinguished,  and  cannot  be 
further  kept  up.  Here,  however,  it  is  proposed 
that  after  the  true  debtor  has  made  these  annual 
payments,  as  he  was  bound  to  do  inter  haredu^  he 
should  be  allowed  to  rear  them  up  ex  post  facto  as  a 
fresh  burden  upon  the  subsequent  heirs. 

**  Besides  these  general  objections  in  principle, 
some  other  considerations  here  seem  to  weigh 
against  the  petitioner. 

"  An  heir  who  proceeds  under  the  Drainage 
Acts,  not  only  in  the  first  instance  burdens  the 
estate,  and  pledges  the  credit  of  the  succeeding 
heirs,  but  by  the  continuance  of  the  rent-charge 
for  a  number  of  years  exposes  them  to  the  risk  of 
having  to  bear  the  greater  part  of  that  burden. 
In  the  early  part  of  its  currency  the  death  of  the 
original  heir,  after  a  payment  of  only  one  or  two 
instalments,  would  leave  the  great  bulk  of  the  debt 
still  to  run,  and  to  be  paid  by  his  successors.  After 
the  heirs  have  borne  and  have  so  far  escaped  from 
that  risk,  the  question  is,  whether  they  ought,  in 
the  latter  period  of  its  currency,  to  be  subjected  in 
a  new  liability  for  three-fourths  of  the  original  ex- 
penditure, to  reimburse  the  first  heir  to  that  extent. 
It  seems  the  fair  import  of  the  Drainage  Acts,  that 
while  aU  the  heirs  are  taken  bound  to  the  Govern- 
ment, there  is  a  statutory  compact  among  them 
that  every  heir  shsdl  in  his  turn  bear  the  half- 
yearly  payments  that '  become  payable  during  the 
continuance  of  his  interest ;'  and  it  seems  a  viola- 
tion of  that  compact,  if,  after  the  first  heir  has,  by 
living  long,  defrayed  the  burden  thus  imposed  upon 
him,  he  should  to  any  extent  shift  it  again  from 
his  own  shoulders  to  those  of  the  subsequent 
heirs. 

"  This  seems  all  the  more  inequitable,  and  the 
more  at  variance  with  the  meaning  of  the  statutes, 
when  it  is  considered  that  the  drainage-advances 
are  only  made  when  it  is  estimated  that  the  opera- 
tions will  effect  an  improvement  in  the  annual 
value  of  the  land,  exceeding  the  amount  of  the 
rent-charge.  The  heir  obtaining  the  advance  in 
this  manner  by  way  of  rent-charge  truly  expends 
nothing;  and  probably  in  many,  if  not  in  most 
cases,  the  tenant  in  occupation  bears  the  whole 
burden  f^om  year  to  year.  To  allow  the  heir  in 
such  circumstances  to  run  up  a  new  debt  in  his 
own  favour  against  the  sueceeding  heirs  seems  out 
of  the  question,  and  would  be  giving  to  him,  not 
reimbursement,  but  profit  on  the  transaction,  at 
the  expense  of  his  successors." 

LoBD  Baboapls,  who  differed,  gave  this  opinion : 
— "  I  am  clearly  of  opinion  that  so  long  as  any  part 
of  the  rent-charges  in  respect  of  drainage-advances 
from  Government  shall  remain  a  burden  on  the 
estate,  the  petitioner  is  not  entitled,  under  the 
Entail  Amendment  Act,  to  grant  either  a  bond  of 
annual-rent  or  a  bond  and  disposition  in  security 
over  the  estate,  in  respect  of  any  portion  of  the  ex- 
penditure on  such  drainage.  That  would  be  to 
impose  a  double  burden  upon  the  estate  and  future 
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heirs  of  entail,  contrary  to  the  manifest  intention 
of  the  Entail  Amendment  Act. 

**  It  is  an  entirely  different  question,  Whether, 
if  the  rent-charge  be  brought  to  an  end,  and  the 
lands  entirely  disburdened,  during  the  life  of  the 
heir  of  entail  who  executed  the  drainage,  either  by 
his  having  paid  it  during  the  whole  term  of  its 
endurance,  or  by  his  having  redeemed  it,  the  fact 
of  its  having  been  once  constituted  excludes  him 
from  exercising  the  powers  conferred  by  the  Entail 
Amendment  Act? 

"  In  the  present  case,  a  portion  of  the  rent- 
charges  is  still  a  subsisting  burden  on  the  estate  ; 
and  no  proposal  to  redeem  it  is  made  in  the  peti- 
tion, and  none  appears  to  have  been  made  when 
the  case  was  before  the  reporter  and  the  Lord  Or- 
dinary. In  these  circumstances,  I  think  that  the 
Lord  Ordinary  rightly  held  that  the  petitioner  was 
debarred  from  exercising  the  powers  of  the  Entail 
Amendment  Act.  But  in  the  Inner-House,  and  in 
the  printed  papers  now  before  the  consulted  judges, 
the  petitioner  has  proposed  to  redeem  that  portion 
of  the  drainage-charge  which  still  subsists.  The 
petition  is,  in  general  terms,  merely  setting  forth 
the  expenditure  on  improvements,  and  making  no 
reference  to  the  rent-charges,  the  existence  of 
which  has  been  very  properly  brought  forward  by 
the  reporter,  as  an  objection  to  the  application 
being  granted.  If  the  objection  will  be  obviated 
in  point  of  principle  by  the  remaining  terms  being 
redeemed,  I  do  not  think  it  incompetent,  or  con- 
trary to  practice,  for  the  Court  to  allow  that  to  be 
done  now,  before  disposing  of  the  petition. 

"  I  am  of  opinion  that  when  a  rent-charge  for 
drainage-advances  has  been  brought  to  an  end, 
either  by  payment  or  redemption,  in  the  life  of  the 
heir  who  made  the  improvement,  the  fact  of  it 
having  been  once  constituted  does  not  debar  him 
from  exercising  the  powers  conferred  by  the  En- 
tailed Amendment  Act.  It  does  not  appear  to  me 
to  be  of  any  importance  that  the  discharged  burden 
was  constituted,  and  could  only  be  constituted, 
under  an  Act  of  Parliament.  The  two  Acts — ^the 
Drainage- Act  and  the  Entail  Amendment  Act-^ 
make  no  reference  to  one  another.  The  objection 
to  the  petitioner's  application,  as  matters  now  stand, 
seems  to  me  to  be,  that  by  granting  it  a  double 
burden  would  be  imposed  on  the  future  heirs  of 
entail.  That  objection  would  be  precisely  the  same, 
whether  the  rent -charge  were  imposed  under 
powers  created  by  a  public  statute,  or  in  any  other 
conceivable  way. 

"  It  is  of  no  consequence  where,  or  how,  the  heir 
making  the  improvements  obtains  the  money  with 
which  he  does  so.  All  that  is  necessary  under  the 
Entail  Amendment  Act  to  entitle  him  to  exercise 
the  powers  conferred  by  that  statute,  is  that, 
whether  with  money  of  his  own,  or  obtained  on 
loan  or  otherwise  from  any  other  party,  ho  ^has 
executed  improvements  of  the  nature  there  defined. 
It  appears  to  me  that  the  only  ground  on  which  it 
has  been  necessary  or  proper,  in  the  present  case, 
to  inquire  into  the  mode  in  which  the  money  was 
obtained  is,  that  it  created  a  subsisting  burden 
against  .the  future  heirs  of  entail.  If  no  such 
burden  had  subsisted  when  the  petition  was  pre- 
sented, I  do  not  think  that  the  inquiry  would  have 
been  relevant  at  all. 

"  It  is  not  sought  by  this  application  to  create 
any  burden  on  the  estate  in  respect  of  payments 
made  by  the  petitioner  to  the  Government,  either 
in  liquidation  of  the  rent-charge  or  for  its  redemp- 
tion.   No  such  payments  could  possibly  constitute 
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a  claim  to  ezerciae  the  powers  of  the  Entail  Amend- 
ment Act,  which  only  authorises  the  estate  to  be 
burdened  in  respect  .of  expenditure  on  improye- 
ments.  Neither  is  it  proposed,  under  the  present 
procedure,  in  any  way  to  combine  the  two  statutes 
— ^the  Drainage  Act  and  the  Entail  Amendment 
Act,  or  to  convert  the  burden  constituted  under 
the  one  Act  into  the  different  burden  authorised 
by  the  other.  The  question  is  simply  whether,  by 
full  payment  or  redemption  of  the  rent-charge,  it 
is  not  taken  entirely  out  of  the  way,  as  if  it  had 
never  existed  ?  Undoubtedly  that  is  the  practical 
effect,  as  regards  freeing  the  estate  and  future  heirs 
from  all  burden  under  it ;  and  there  is  therefore  no 
ground  in  equity,  or  with  reference  to  the  fair  in- 
terests of  the  future  heirs,  for  reverting  to  its  for- 
mer existence,  as  constituting  an  impediment  to 
the  exercise  of  the  powers  of  the  Entail  Amend- 
ment Act.  Nor  do  I  think  there  is  in  that  statute 
any  provision,  express  or  implied,  making  the 
powers  under  it  inapplicable  in  such  a  case.  The 
88th  section,  of  the  Drainage  Act  is  referred  to  in 
the  argument,  as  bearing  upon  this  matter.  But 
it  only  regulates  the  incidence  of  the  burden  on 
successive  heirs,  during  the  subsistence  of  the  rent- 
charge;  and  I  do  not  think  it  throws  any  light 
upon  the  present  question,  which  proceeds  on  the 
assumption  that  the  rent-charge  has  been  brought 
to  an  end  by  the  heir  who  made  the  improvements. 

"In  the  view  which  I  take  of  the  case,  it  is 
necessary  for  the  petitioner  to  satisfy  the  Court  aa 
to  the  improvements  and  the  expenditure  upon 
them,  that  no  portion  of  the  rent-charge  remains  a 
burden  on  the  estate.  Upou  his  doiivg  so,  I  am  of 
opinion  that  he  will  be  entitled  to  the  authority  fot 
which  he  applies." 

At  advising — 

The  LoBD  PaisiSKm,  Lobds  Dias  and  Abd- 
MiLLAN,  concurred  with  the  Lord  Ordinary  and  the 
majority  of  the  consulted  judges. 

LoBD  CuBBiBBiLL  coucurred  with  Lord  Barcaple. 

Agent  for  Petitioner— G.  Cotton,  S.S.C. 

Agent  for  Curator  ad  litent^taaoB  Finlay,  S.S.C. 


Thursday,  July  11. 

MERCEB  V.  ESE  VALLEY  RAILWAY  CO. 
AND  OTHERS. 

Interdict  — Private    Road — Property — Suh- Lease, 
Circumstances  in  which  the  Court  granted  in- 
terim interdict  against  a  railway  company  con- 
structing railway  works  on  ground  belonging 
to  the  complainer,  and  using,  for  access  to  their 
works,  a  road  passing  through  his  grounds,  the 
railway  company  founding  on,  as  their  titie,  a 
sub-lease  from  the  tenant  of  the  complainer's 
lands. 
Mr  Mercer,  proprietor  of  the  lands  of  Kevock 
Mill,  Lasswade,  presented  a  petition  against  the 
Esk  Valley  Railway  Company,  the  North  British 
Railway  Company,  and  the  Shotts  Iron  Company, 
asking  to  have  them  interdicted  from  proceeding 
further  with  the  construction  of  a  railway  siding, 
loading-bank,  access,  and  other  works,  at  a  point  of 
the  complainer's  lands  of  Eevock  Mill,  and  from 
passing  ulong  or  using  in  any  way  that  part  of  the 
private  road  leading  from  the  Lasswade  public  road 
to  Kevock  Mill,  which  passes  through  the  com- 
plainer*8  lands. 

The  Esk  Valley  Railway  Company  was  incor- 


porated in  1868,  and  obtained  power  for  making  s 
line  of  railway  from  near  Eskbank  to  a  point  near 
Springfield  paper  works,  passing  through  the  com- 
pliuner's  lands.  The  complainer  alleged  that  the 
line,  as  constructed  by  the  Esk  Vsdley  Railway 
Company,  was  not  on  the  line  sanctioned  by  their 
act  of  incorporation,  nor  within  the  limits  of  devia- 
tion allowed  by  the  railway  acts  and  the  act  of  in- 
corporation, nor  on  a  line  agreed  to  by  the  corn- 
plainer,  in  certain  agreements  which  he  set  forth, 
but  on  ground  belonging  to  the  complainer,  to 
which  the  railway  company  had  no  title  whatever. 
He  complained,  &rther,  that  the  levels,  gradients, 
and  curves  of  the  line,  as  constructed,  were  diflcon- 
form  to  the  said  act  and  agreements,  and  that  the 
railway  company  had  wrongfully  fsdled  to  imple- 
ment the  obUgations  undertaken  by  them  in  the 
said  agreements,  in  consideration  of  which  the 
complainer  had  consented  to  the  deviation  from 
the  Parliamentary  plan.  In  1867  the  Esk  Valley 
Railway  Company  had  leased  their  line  to  the 
North  British  Railway  Company.  Recently  they 
had  commenced  to  construct  a  siding,  loading- 
bank,  and  access  to  loading-bank,  at  a  point  on  the 
line  as  at  present  oonstructed  through  the  com- 
plainer's lands,  and  had  intimated  to  the  corn- 
plainer  their  intention  to  use  thrae  works,  when 
completed^  as  well  as  the  road  leading  from  the 
Lasswade  public  road,-  through  the  complainer's 
property,  to  Eevock  MiU,  for  the  purpose  of  con- 
veying ironstone  from  the  mineral  field  leased  by 
the  Shotts  Iron  Company,  from  Sif  Ceoi^ge  Clerk, 
to  the  line  of  railway.  The  road  which  the  re- 
spondents so  proposed  to  use  was,  the  complainer 
alleged,  a  pnvate  road,  forming  part  of  his  pro- 
perty. 

The  defenders  relied  chiefly  upon  a  sab-lease 
from  the  tenant  of  Kevock  MiU  of  the  ground  for 
the  siding,  and  contended  that,  as  his  sub-tonants, 
they  were  entitled  to  the  use  of  the  road  in  ques- 
tion, to  which  he  had  right,  for  the  purpose  of  ac- 
cess to  the  ground  so  sub-let. 

The  Lord  Ordinary  (Mdbk)  granted  interim  in- 
terdict, holding  it  to  be  clear  from  the  admissions 
on  record,  that  a  part  of  the  ground  on  which  the 
access  to  the  leading-bank  in  question  had  been 
formed  was  beyond  the  ground  which  the  company 
were  to  take  for  the  purposes  of  their  act,  and  that 
the  complainer 'was  entitled  to  interdict,  unless  it 
could  be  shown  that  the  tenant  of  Kevock  MiU  had 
power  to  sub4et  the  ground  for  the  purposes  to 
which  it  was  proposed  to  apply  it,  and  to  give  them 
and  the  other  respondents  right  to  use  the  road  to 
Eevock  MiU  as  an  access  to  the  loading-bank.  His 
Lordship  was  incUned  to  hold  that  the  tenant  had 
no  such  power,  and  that  the  complainer  was  en- 
titled to  interim  interdict  during  the  trial  of  the 
question  of  right. 

The  Railway  Companies  reclaimed. 

Dean  of  Faculty  Monobeiff  and  J.  M^Laskx 
for  them. 

A.  R.  Clask  and  Shans  for  complainer. 

The  Court  adhered. 

LoBD  Pbesident — Interim  interdict  is  always  a 
matter  of  delicacy  and  importance.  I  have  no  doubt 
in  this  case  that  the  Lord  Ordinary  was  quite  right 
There  were  two  matters  involved  in  the  present 
application — (1)  the  use  of  a  bit  of  ground  coloured 
dark  brown  on  the  plan,  and  (2)  the  use  of  the  road 
leading  from  the  pubUc  road  to  Eevock  MiU.  As 
to  the  first,  it  is  conceded  that  the  RaUway  Company 
have  not  obtained  any  title  from  the  proprietor. 
As  to  the  other  ground  token  for  their  railway, 
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they  did  obtain  a  title  in  regular  form,  but  *the7 
seek  to  add  to  that  a  bit  which  the  proprietor  will 
not  give  them,  and  they  have  endeayoured  to  get  a 
title  by  means  of  a  sub-lease.  These  procee£ngs 
of  the  Railway  Company  have,  at  the  first  aspect  of 
the  case,  a  doubtful  appearance,  which  is  not  re- 
moved on  looking  at  the  facts.  Somerville,  the 
tenant,  has  a  lease  of  Eeyock  Mill  and  the  adjoin- 
ing lands,  but  he  is  plainly  not  entitled  to  use 
Kevock  Mill  except  as  a  paper  mill,  and  it  is  quite 
as  clear  that  he  is  to  hold  the  lands  for  agricultural 
purposes ;  but  the  purpose  for  which  he  has  sub-let 
this  piece  of  ground  is  to  make  »  railway  station — 
not  a  siding  for  his  own  accommodation — ^but  a 
station  of  the  railway,  for  the  use  of  the  public  of 
the  locality.  That  seems  to  me  at  present  to  be  an 
inversion  of  the  use  for  which  this  land  was  let  to 
Mr  Somerville.  On  the  passed  note,  that  may  be 
seen  to  be  too  strict  a  view,  but  that  is  the  view  I 
am  inclined  to  take  at  present.  I  think  the  title 
the  Bailway  Company  has  acquired  to  the  bit  of 
ground  is  good  for  nothing  in  the  present  case.  No 
donbt  the  complainer  gave  some  ground  himself 
88  proprietor,  but  that  is  an  altogether  different 
case. 

As  to  the  use  of  the  road,  that  is  still  clearer. 
The  notion  of  this  being  a  public  road  is  out  of  the 
question.  It  never  led  farther  than  Kevock  Mill,  and 
the  only  character  that  it  ever  had  was  as  the  mill 
of  a  barony.  That  is  not  a  public  road,  it  is  only  a 
road  for  those  going  to  the  mill.  The  tenant  of 
Kevock  Mill,  no  doubt,  is  entitled  to  use  it,  but  he 
attempts  to  communicate  it  to  the  Railway  Company. 
That  is  just  as  strong  an  infringement  of  the  rights 
of  the  proprietor  as  the  other.  But  it  is  said,  that 
when  land  is  acquired  for  making  a  railway,  every 
occupation  road  is  given  by  implication  for  the  use 
of  the  land  acquired.  According  to  that  view,  if 
a  railway  crossed  a  private  avenue,  they  would  be 
entitled  to  use  it  as  an  access  to  the  railway,  be- 
cause getting  ground  through  which  the  private 
road  passes. 

LoBDs  OuBBiHHiLL  and  Abdmulah  concurred. 

Loan  Deab  declined. 

Agents  for  Complainer — ^Tods,  Murray,  &  Jamie- 
son,  W.8. 

Agents  for  Respondents — ^White-Millar  &  Rob- 
son,  S.S.C. 


Friday^  July  12. 
SECOND^VISION. 

M'COWAK  t7.  SHISLBS  AND  OTHERS. 

Prescription — Part   and     Pertinent — Aequietcence. 
Two  conterminous  proprietors  both  claimed  a 
piece  of  ground.    The  defender  having  had 
possession  for  upwards  of  forty  years,  without 
a  title,  pleaded  that  the  pursuer  was  barred  by 
prescription  and  also  acquiescence.    Pleas  re- 
pelled (the  Lord  Justice -Clerk  dissenting). 
This  was  a  question  which  related  to  the  pro- 
perty of  a  piece  of  ground  lying  between  the  pur- 
suer's feu  and  ground  held  by  the  defenders  under  a 
ninety-nine  years'  lease.      The  pursuer,    Robert 
M'Cowan,  purchased  in  1864  a  cottage  and  piece  of 
ground  situated  in  the  Holm  of  Cumnock.    In  the 
disposition  the  subjects  are  described  as  **  All  and 
whole  that  garden  or  piece  of  ground  at  the  back 
of  the  Holm  of  Cumnock,  sometime  possessed  by 
the  deceased  James  Kirkland,  and  which  he  con- 


veyed to  David  Kirkland^  by  disposition  and  deed 
of  settlement,  dated  the  18th  day  of  February  1824 
and  recorded  in  the  books  of  Council  and  Session 
the  4th  day  of  January  1827,  the  same  being  de- 
scribed in  the  prior  writs  thereof  as  *  all  and  haill 
these  two  roods  and  twelve  falls  of  ground  or 
thereby,  being  the  fourth  and  fifth  lots  of  the  holm 
called  the  Bridgend  Holm  of  Sharkstone,  as  the 
same  were  pitted  off  separately,  as  mentioned  in  a 
feu  disposition  of  the  same  granted  by  the  Right 
Honourable  William  Earl  of  Dumfries  to  James 
Johnstone,  dated  19th  day  of  December  1767,  and 
are  now  bounded  by  the  lot  of  ground  feued  to 
James  Perry  on  the  east,  by  a  ditch  dyke  and  the 
high  road  upon  the  south  and  west,  and  by  the 
water  of  Glaisnock  on  the  north  parts.* "  The  de- 
fender, David  Shields,  is  a  tenant,  under  the  Mar- 
quis of  Bute,  of  a  piece  of  ground  adjoining  on  the 
west.  In  the  assignation  and  translation  in  favour 
of  his  author,  the  subjects  to  which  he  has  right 
are  described  as  "  All  and  haill  that  piece  of  ground 
at  the  east  end  of  the  street  called  Bridgend,  con- 
sisting of  28  falls  2  ells  or  thereby,  bounded  on 
the  south  by  the  highway,  on  the  west  by  ground 
now  belonging  to  Andrew  Gemmel,  writer,  Glas- 
gow, on  the  north  by  the  water  of  Glaisnock,  and 
on  the  east  by  the  feu  apmetime  of  James  John- 
stone." James  Johnstone  was  a  predecessor  of  the 
pursuer.  It  is  maintained  by  the  pursuer  that  the 
defender,  who  has  acquired  additional  ground  by 
building  a  wall  opposite  his  own  ground,  has  taken 
possession  of  part  of  the  property  of  the  pursuer, 
extending  to  four  falls  and  eleven  ells  or  thereby, 
and  on  part  of  it  has  erected  a  washing-house,  tho 
chimneys  of  which  are  only  a  few  feet  distant  from 
the  windows  of  the  pursuer's  house. 

The  pursuer  has  brought  this  action  of  declarator, 
removal,  and  damages,  and  pleads  (1)  That  by 
virtue  of  his  titles,  being  owner  of  the  ground  of 
which  the  defender  has  illegally  taken  possession, 
a  decree  declaratory  of  the  pursuer's  right,  and  de- 
cerning the  defender  to  remove,  should  be  pro- 
nounced. (2)  The  said  ground  of  which  the  de- 
fender has  taken  possession  being  within  the 
boundaries  of  the  pursuer's  feu,  as  these  are  set 
forth  in  the  titles  of  the  property ;  and  separatim, 
having  for  forty  years  prior  to  the  usurpation  com- 
plained of  been  possessed  as  part  and  pertinent 
thereof,  he  is  entitled  to  decree  of  declarator  and 
of  removing.  (8)  The  usurpation  complained  of 
being  iuoonsistent  with  the  defender's  titles,  his 
defences  are  unfounded,  and  decree  as  complained 
for  should  de  piano  be  pronounced.  (4)  Separatim, 
that  the  pursuer  is  entitled  to  decree  of  removal. 
And  (5)  That  the  pursuer  is  entitled  to  damages. 

The  defender  pleads — (1)  That  by  virtue  of  his 
tack  having  right  to  the  ground,  and  to  erect 
buildings  thereon,  he  is  entitled  to  absolvitor.  (2) 
The  pursuer's  title  being  a  bounding  title,  and  ex- 
clusive of  the  ground  in  question,  the  defender 
ought  to  be  assoilzied.  (8)  The  pursuer  not  being 
owner  of  the  ground  in  question,  the  defender  is 
entitled  to  absolvitor.  (4)  The  pursuer  is  not  en- 
titled to  suppor&  the  conclusions  of  his  action  by 
averments  of  prescriptive  possession,  no  such  ground 
of  action  having  been  set  forth  in  his  original  sum- 
mons. (5)  The  pursuer's  author  having  acquiesced 
in  the  operations  complained  of,  the  defender  is 
entitled  to  be  assoilzied.  (6)  The  pursuer  having 
suffered  no  damage,  the  defender  is  entitled  to  be 
assoilzied. 

The  Lord  Ordinary  allowed  both  parties,  before 
answer,  a  proof  of  their  respective  averments  on  re- 
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cord,  and  a  conjunct  probation;  and  after  the  proof 
had  been  led,  found  tiiat,  in  point  of  fact,  the  pur- 
suer had  failed  to  prove  that  the  piece  of  ground 
referred  to  in  the  summons  was  included  within 
the  boundaries  contained  in  the  title  set  forth  by 
him  in  said  conclusions  and  in  the  condescendence 
for  him,  or  that  the  same  had  been  possessed  by 
him  for  forty  years ;  and  therefore  found  and  de- 
clared, in  terms  of  the  first  conclusion  of  the  sum- 
mons only,  and  assoilzied  the  defender  from  the 
remaining  conclusions.  The  Lord  Ordinary,  in  a 
note  to  his  interlocutor,  explains,  that  after  a  care- 
ful examination  of  plans  which  were  referred  to, 
and  with  the  aid  of  the  parole  evidence,  he  has 
come  to  the  conclusion  that  the  piece  of  ground  in 
dispute  is  not  embraced  within  the  boundaries  of 
the  pursuer^s  title.  He  is  quite  satisfied  that  the 
boundary  of  his  property  did  not  extend  in  a  direct 
line  to  the  Glaisnock  beyond  the  beech  tree,  which 
was  situated  at  the  extremity  of  the  fence  forming 
the  western  boundary  of  the  feu,  but  that  the 
boundary  there  followed  the  line  of  the  hedge  run- 
ning eastward  or  north-eastward,  and  which  sepa- 
rated the  garden  ground  of  the  pursuer  from  the 
angular  piece  of  ground  coloured  red  on  the  plan. 
The  possession  had  by  the  defender,  and  those 
through  whom  he  derives  right,  goes  strongly  to 
support  the  view  which  the  Lord  Ordinary  here 
takes,  and  is  indeed,  looking  to  the  character  and 
peculiar  position  of  subject  in  dispute,  incapable  of 
any  other  explanation. 

The  pursuer  reclaimed. 

Solicitob-Genxbal  and  Cbicbton  for  him. 

Watson  and  Montgombbt  for  the  respondents. 

LoBD  CowAK — This  is  a  case  of  no  great  pecuniary 
value  to  the  parties,  and  it  is  unfortunate  that  much 
expense  has  been  incurred  in  the  decision.  I  can- 
not but  regard  the  case  as  important  in  reference  to 
titles  to  land,  and  in  this  view  I  have  given  great 
attention  to  the  able  argument  which  was  sub- 
mitted to  us,  and  to  the  proof  which  has  been  led 
in  the  case.  I  have  come  to  be  of  opinion  that  the 
interlocutor  of  the  Lord  Ordinary  cannot  stand, 
and  that  the  pursuer  is  entitled  to  decree  in  terms 
of  the  first  conclusion  of  the  summons.  The  pur- 
suer there  concludes  to  have  it  found  that  he  has 
sole  right  t<o  "  that  garden  or  piece  of  ground  at  the 
b(U}k  of  the  Holm  of  Cumnock,  sometime  possessed 
by  James  Kirkland,  and  which  he  conveyed  to 
David  Kirkland  by  disposition  and  deed  of  settle- 
ment dated  18th  February  1824,  and  recorded  in 
the  books  of  Council  and  Session  on  4th  January 
1827,  the  same  being  described  in  the  prior  writs 
thereof  as  "All  and  whole  these  two  roods  and  twelve 
falls  of  ground  or  thereby,  being  the  fourth  and 
fifth  lots  of  the  holm  called  the  Bridgend  Holm  of 
Sharkstone,  as  the  said  was  pitted  ofi"  separately,  as 
mentioned  in  a  feu-disposition  of  the  same,  granted 
by  the  Bight  Honourabler  the  Earl  of  Dumfries  to 
James  Johnstone,  'dated  the  19th  day  of  December 
1767,  and  are  now  bounded  by  a  lot  of  ground 
feu  to  James  Perry  on  the  east,  by  a  ditch  dyke 
and  the  high  road  upon  the  south  and  west,  and 
by  the  water  of  Glaisnock  on  the  north  parts." 
This  the  d^ender  resists,  in  so  far  as  the  pursuer 
claims  right  to  a  piece  of  ground  described  or 
coloured  red  on  the  plan,  extending  to  four  falls  and 
eleven  ells,  and  pleads  a  tack  dated  1789,  granted 
by  the  Earl  of  Dumfries  to  his  author,  by  virtue  of 
which  he  daims  to  have  the  pursuer's  property 
limited  by  a  hedge  which  has  been  there  for  a  long 
time.  Now,  between  1767,  when  this  feu-disposi- 
tion was  granted,  and  1786,  when  the  tack  was 


granted,  these  estates  had  come  under  an  entail, 
and  hence  it  is  that  all  the  subsequent  grante  are 
in  the  form  of  ninety-nine  years  lease  under  the 
Montgomery  Act.  Now,  I  find  that  in  all  the 
rights,  whether  feus  or  tacks,  the  subjects  are  al- 
ways taken  as  bounded  by  the  water  of  Glaisnock. 
The  question  is.  What  was  the  true  boundary  of 
this  feu  on  the  west  in  1767,  wheii  it  was  feued 
out  ?  It  is  described  in  the  disposition  by  the  Earl 
of  Dumfries  to  James  Johnston  as  bounded  by  the 
ditch  dyke  and  the  high  road  on  the  south  and 
west.  The  way  this  ditch  dyke  ran  is  established 
by  the  proof  to  have  been  from  the  south-west  cor- 
ner of  the  feu  in  a  straight  line  to  the  stream. 
This  drain  was  covered  up  in  1861.  Let  us  now  see 
how  the  case  was  met  by  the  defenders.  The  de- 
fenders led  a  great  deal  of  evidence  to  show  that  the 
piece  of  ground  has  been  for  a  long  period  in  their 
own  possession.  That  the  pursuers  acquiesced  in 
the  present  state  of  possession,  and  allowed  the  de- 
fenders to  erect  buildings  on  this  piece  of  ground. 
Now,  I  am  not  in  a  position  to  say  that  these  facte 
have  not  been  established  by  the  defender,  so  that 
I  take  these  facts  as  proved,  and  consider  what  is 
the  legal  effect  of  them.  In  the  first  place,  as  re- 
gards the  hedge,  I  think  it  must  have  been  erected 
at  a  very  early  period.  The  words,  "  surrounded  by 
a  hedge,*'  have  got  into  the  titles  in  a  charter  cf 
confirmation  obteined  in  1848,  and  we  have  to  say 
whether  the  direction  of  the  hedge  is  to  affect  the 
feu-right.  If  this  were  a  question  between  supe- 
rior and  vassal,  it  could  not  affect  the  vassal's  right, 
for  charters  by  progress  are  not  construed  to  Imve 
the  effect  of  limiting  the  feu-right.  The^  is  no 
doubt  there  has  been  possession  on  the  part  of  the 
defender  for  a  long  period,  and  we  have  to  consider 
what  effect  is  to  be  given  to  this  possession.  Now, 
Erskine  lays  it  down  that  possession  of  land  wi&- 
out  a  title  gives  no  right.  But  here  it  seems  to  me 
that  possession  was  not  only  without  title,  but 
against  title.  With  regard  to  the  idea  of  acqui- 
escence, it  cannot  be  exported  simply  by  poeses^ 
sion.  Mere  tolerance  is  not  enough,  and  I  do  not 
think  that  the  defender  has  proved  anything  more. 

Lobd  Benholxb  and  Lobd  Nxavxs  concurred  with 
LoBD  Cowan. 

The  Lobd  Justice-Cuebe — ^Thisis  a  case  of  great 
hardship  to  one  of  the  parties,  who  has  possessed 
without  challenge  for  upwards  of  forty  years.  But 
the  question  must  be  decided  on  principles  of  law. 
We  have  here  one  party  pursuing  another  to  de- 
prive him  of  his  possession,  and  I  think  the  pur- 
suer must  make  out  a  very  clear  case.  The  pur- 
suer has  founded  his  case  on  possession  prior  to 
the  possession  of  the  defender,  and  I  think  that  he 
was  bound  to  prove  his  allegation  of  possession,  and 
as  he  has  failed  to  do  so,  I  think  the  presumption 
is,  that  the  possession  was  in  other  hands. 

The  Court  (the  Lord  Justice-Clerk  dissenting) 
recalled  the  interlocutor  of  the  Lord  Ordinary,  de- 
cerned in  terms  of  the  conclusions  of  the  summons, 
and  granted  decree  against  the  defender  for  re- 
moval. 

Agents  for  the  Pursuers — ^Tait  &  Crichton,  W.S. 

Agents  for  the  Defenders — J.  &  F.  Andenon, 
W.S. 


Friday,  July  12. 


ELLIOT  AND  OTHERS  V.    HUNTEB. 
Mame  —  Heritors — Repairs — Additions.    A  manse 
had  been  built  in  1840,  and  occupied  by  the  then 
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minlBter  till  1857,  and  hy  the  present  minister 
down  to  1866,  without  objection  to  its  com- 
petency, but  had  never  been  declared  a  free 
manse,  nor  accepted  by  the  Presbytery.    The 
Presbytery  then  ordered  the  heritors  to  make 
certain  repairs  and  additions.     The  heritors 
were  willing  to  make  the  repairs,  which  were 
of  trifling  amonnt,  but  declined  to  make  ad- 
ditions.   Held  {!)  that  as  there  was  no  stmc- 
toral  defect,  and  the  manse  might  be  repaired 
at  a  small  cost,  the  heritors  were  not  bound  to 
make  additions  or  alterations;  (2)  that  the 
manse  must  be  held  to  be  a  competent  manse 
from  the  implied  acquiescence  of  the  Presbytery 
and  ministers,  though  it  had  never  been  de- 
clared such  nor  accepted  by  the  Presbytery. 
The  respondent,  the  Reverend  George  Hunter, 
minister  of  the  parish  of  Eirkton,  applied  to  the 
reclaimers.  Sir  William  F.  A.  Elliot  and  others, 
who  are  the  principal  heritors  of  the  parish,  to 
build  an  addition  to  his  manse,  and  a  stone  and 
lime  wall  round  a  new  garden  beside  the  manse ; 
and  on  their  refusal  to  make  these  additions  and 
repairs,  he  brought  his  demand  before  the  Presby* 
tery  of  Jedburgh.     The  Presbytery  accordingly 
met  at  Kirkton  on  Ist  August  1866,  and  had  in 
attendance  Mr  Robert  FaUa,  who  examined  the 
manse,  &c.,  and  made  the  following  verbal  state- 
ment, which  was  embodied  in  the  minute  of  the 
meeting  of  Presbytery: — "Gktrden  appears  to  be 
small,  and  at  present  surrounded  with  a  hedge  and 
partly  with  an  upright  railing,  the  latter  fallen 
into  decay.    The  garden  shoi^d  be  enlarged  and 
surrounded  by  a  wall.    There  is  only  one  good 
bedroom  in  the  manse  and  two  smsJl  ones;  at 
least  another  requisite.    I  suggest  the  women-ser- 
rants*  bedroom  be  removed,  part  of  it  put  into  the 
present  lumber-room,  and  it  turned  into  a  bedroom, 
the  remainder  being  made  into  a  bath-room  ad- 
joining the  water-closet ;  and,  to  make  up  for  the 
servants'  room,  I  would  suggest  building  an  addi- 
tion to  the  north,  containing  washing-house,  larder, 
milk-house,  coal-cellar,  and  servants'  water-closet 
(all  of  which  are  wanting),  and  a  women-servants' 
bedroom,  &c.,  above,  with  a  stair  for  access  to  them." 
The  meeting  of  Presbjrtery  was  adjourned  to  the 
29th  of  August,  when  the  heritors  intimated  that 
they  were  willing  to  execute  the  whole  repairs  re* 
ported  by  Mr  J'alla  as  necessary,  but  that  they  de- 
clined to  make  the  proposed  additions  to  the  manse, 
and  to  inclose  the  new  garden  with  a  stone  and 
lime  wall.    The  offer  was  rejected  by  the  Presby- 
tery, who  thereupon  pronounced  the  following  de- 
liverance : — '*  The  Presbytery  believing  that  the 
additions  to  and  repairs  upon  the    manse    and 
ofiElces,  as  reported  upon  by  Mr  Falla,  are  necessary 
to  render  the  manse  a  suitable  and  sufficient  resi- 
dence for  the  minister,  decern  in  terms  of  that  re- 
port, and  order,  as  additional  erections,  one  bed- 
room, a  servants'  bedroom,  washing-house,  larder, 
milk-house,  and  coal-cellar.    They  also  find  that 
the  manse-garden  requires  to  be  inclosed  with  a 
wall  of  the  usual  kind  and  dimensions;  and  in  the 
whole  premises  decern  and  decree  accordingly ;  and 
appoint  the  heritors  to  procure  the  necessary  plans, 
specifications,  and  estimates  for  the  said  works,  to 
be  laid  before  the  Presbytery  at  their  meeting  to 
be  held  in  the  Parish  Church  here  on  6th  October 
next." 

At  the  Presbytery  meeting  on  6th  October  the 
heritors  tendered  specifications  of  the  repairs  which 
wero  suggested  by  Mr  Falla,  but  declined  to  build 
the  additions  to  and  alterations  on  the  manso,  or  to 


erect  the  new  garden  wall.  The  Presbytery  then 
ordered  Mr  Falla  to  procure  plans,  &c.,  for  the 
erection  of  the  works. 

Against  these  findings  of  the  Presbytery  the 
heritors  presented  this  note  of  suspension  and  in- 
terdict, and  pleaded — (1)  The  deliverances  of  the 
Presbytery  complained  of,  ordaining  the  com- 
plainers  to  build  the  additions  to  and  make  the 
alterations  on  the  manse  specified  in  the  said  de- 
liverances, are  ultra  vir&s  of  the  respondents ;  are 
illegal ;  and  ought  to  be  suspended,  in  respect  that ' 
the  same  are  unnecessary,  and  that  the  manse 
merely  requires  certain  moderate  repairs  in  order 
to  render  it  thoroughly  habitable  and  sufficient ; 
and  that  the  complainers  are  willing  and  have  re- 
peatedly ofifered  to  execute  the  same.  (2)  The 
said  deUverances,  in  so  far  as  they  ordain  -Uie  com- 
plainers to  erect  the  wall  round  the  small  garden 
above  referred  to,  are  uUra  vires  of  the  respondents, 
and  illegal,  and  ought  to  be  suspended,  in  respect 
the  said  garden  is  not  the  manse  garden,  and  that 
the  proper  manse  garden  is  surrounded  by  a  wall, 
which  the  complainers  are  willing  and  have  offered 
to  put  in  complete  repair.  (3)  The  proceedings  of 
the  respondent,  in  so  far  as  complained  of,  are  un- 
warranted,  and  the  complainers  are  entitled  to 
have  the  same  suspended,  and  the  interdict  de- 
clared perpetual,  in  respect  that  the  manse  is  a 
sufficient  and  competent  manse  for  the  minister  of 
the  parish  of  Kirkton ;  and  that  the  same,  when 
repaired  according  to  Mr  Falla's  report  to  the  Pres- 
bytery and  specifications,  ought  to  be  declared  by 
the  Presbytery  a  free  manse. 

The  respondents  pleaded — (I)  the  minister  of 
the  parish  of  Kirkton  is  entitled  to  be  provided 
with  a  suitable  manse  and  offices.  Not  being  so 
provided,  and  the  heritors  refusing  or  delaying  to 
interfere,  the  Presbytery  are  entitled  to  proceed  as 
they  did;  (2)  the  manse  and  offices  of  Kirkton 
being  in  a  state  of  great  disrepair  and  insufficiency, 
the  Presbytery  were  entitled,  on  the  heritors  re- 
fusal and  delay,  to  decern  for  the  necessary  repairs 
and  additions ;  (8)  the  repairs  and  additions  or 
accommodations  reported  by  Mr  Falla,  and  decerned 
for  by  the  Presbytery,  being  indispensable  for  the 
comfort  and  accommodation  of  the  minister,  the 
decree  is  unobjectionable,  and  the  suspension 
should  be  refused ;  (4)  the  manse  never  having 
been  declared  a  free  manse,  and  never  having  been 
accepted  by  the  Presbytery,  and  the  manse,  offices, 
and  garden  never  having  been  completed,  but  be- 
ing in  fact  still  imperfect  and  incomplete,  the  Pres- 
bytery were  entitled  to  decern  for  the  reasonable 
completion  thereof,  and  their  decree  is  unobjection- 
able. 

The  Lord  Ordinary  (Kinlooh),  before  answer,  re- 
mitted to  Mr  Matheson  to  report — 1st,  What  is  the 
fairly  estimated  cost  of  the  repairs  proposed  on  the 
manse,  as  specified  in  Mr  Falla's  report,  and  the 
deliverance  of  the  Presbytery?  2d,  What  is  the 
fairly  estimated  cost  of  the  additional  erections 
specified  in  said  report  and  deliverance?  8d, 
What  is  the  condition  of  the  garden,  and  how  the 
same  is  inclosed,  and  the  fairly  estimated  cost  of 
inclosing  the  same  as  far  as  uninclosed?  The 
Lord  Ordinary,  in  a  note  to  his  interlocutor,  ex- 
plains that  the  heritors  of  the  parish  moved  to 
allow  a  proof  under  the  Evidence  Act,  but  that  he 
considered  it  more  advisable  to  msike  the  usual  re- 
mit to  a  man  of  skill.  The  inquiry  in  the  first  in- 
stance was  not  historical,  but  statistical. 

Against  this  remit  the  Heritors  reclaimed. 

A.  R.  Clabk  and  John  Mabsball  for  reclaimer. 
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Cook  and  Spbns  for  the  respondent. 

Loud  Justiox-Clbbk — ^The  question  before  as 
arose  out  of  an  application  made  by  the  Rey. 
Mr  Hunter,  minister  of  the  Parish  of  Kirkton,  in 
the  Presbytery  of  Jedburgh,  in  July  1866,  craving 
an  order  from  that  reyerend  court  upon  the  heri- 
tors for  repairs  and  additions  to  his  manse  and 
oflBces,  and  the  building  of  a  wall  round  the  garden 
to  be  made  near  his  manse.  The  Presbytery  re- 
mitted to  a  tradesman,  Mr  Falla,  who  appears  to 
have  had  the  confidence  both  of  the  Presbytery 
and  of  the  heritors,  and  who  reported  a^  follows 
[reads  the  report  quoted  ante\.  The  heritors  in- 
timated their  willingness  to  execute  the  repairs, 
but  declined  to  alter  the  manse  as  proposed,  by 
adding  to  the  accommodation  which  it  already 
afforded ;  and  they  also  declined  to  build  a  wall 
round  the  garden.  The  ground  of  declinature  was 
substantially  that  the  manse  was  in  a  sound  con- 
dition, requiring  only  some  repair  of  no  great 
amount  to  make  it  right,  and  that  they  could  not 
be  called  upon  to  add  to  the  accommodation  of  a 
manse  in  such  a  condition.  They  stated  objections 
to  the  building  of  a  wall  to  the  garden,  on  the 
ground  that  there  was  a  garden  inclosed  by  a  wall, 
which  they  say  they  are  willing  to  repair,  and 
that  the  new  garden  was,  in  truth,  a  portion  of  the 
glebe  laid  out  by  the  minister,  but  without  autho- 
rity, as  a  garden.  By  a  deliyerance  of  the  Presby- 
tery, of  date  29th  August  1866  [reads  the  deliyer- 
ance quoted  ante].  The  Lord  Ordinary  has,  in  the 
interlocutor  under  review,  remitted  to  an  architect 
to  report,  before  answer,  upon  certain  points  sug- 
gested for  his  consideration.  To  this  it  is  object^ 
that  there  is  no  room  for  the  application  under  the 
circumstance  in  which  it  is  made,  and  consequently 
that  the  remit  should  be  recalled.  If  it  appears  to 
the  Court  that  there  is  no  room  for  the  application 
under  the  circumstances  in  which  it  is  made,  it  is 
obviously  for  the  interest  of  all  parties  that  no 
further  expense  should  be  incurred.  We  must 
therefore  consider  the  circumstanoes,  and  address 
our  minds  to  the  consideration  of  the  very  im- 
portant general  question  involved. 

The  heritors,  in  reference  to  the  leading  point 
in  dispute,  maintain  that  there  is  no  room  for  an 
order  to  enlarge  and  add  to  a  manse  which  is  in  a 
state  capable  of  being  put  into  a  sound  condition 
by  an  inconsiderable  outlay  on  repairs ;  and  they 
say  that  such  is  the  state  of  this  manse.  The 
minister  affirms  that  where  it  is  necessary  to  make 
a  manse  sufficient  and  suitable  for  the  residence  of 
the  minister,  the  heritors  are  liable,  unless  when 
the  manse  has  been  declared  free  and  the  structure 
remains,  and  is  in  a  sound  condition  at  the  time  of 
the  application,  The  parties  are  agreed  as  to  the 
extent  of  repairs  required,  and  these  are  to  be  taken 
separately  from  the  question  of  additions.  The  re- 
pairs are  capable  of  being  executed  at  a  small  cost. 
It  is  obvious  that  there  is  no  essential  defect  in  any 
important  part  of  the  building,  that  the  structure  is 
not  unsound,  that  no  renovation  of  any  part  of  the 
building  is  required.  Cement,  slates,  refitting  of 
window  fastenings,  repairs  of  plaster,  relaying  of 
front  steps,  are  what  are  required.  On  the  other 
hand,  the  extent  of  accommodation  is,  according  to 
the  minister's  ayerments,  such  as  must,  I  think,  be 
admitted  to  be  more  limited  than  the  proper  re- 
quirements of  a  manse  exact  The  number  of 
rooms  is  not  such  as  that,  if  a  manse  were  to  be 
built  de  novoy  it  would  satisfy  the  demands  of  a 
Presbytery.  The  suggestions  of  additions  bear  no 
trace  of  extravagance  about  them.   If  it  be  relevant 


to  say  that  heritors  must  in  every  case,  irrespectiye 
of  the  sound  condition  of  the  manse,  and  where  tho 
manse  has  not  been  declared  free,  make  additions 
as  shall  render  the  manse  suitable  and  sufficient  aa 
a  proper  residence  for  the  minister,  there  is  certainly 
enough  in  the  present  case  to  justify  inquiry.  The 
obligation  of  heritors  in  reference  to  manses  is  to 
be  found  in  the  Act  1668,  c.  2.  The  heritors  are 
to  build  competent  manses ;  when  built,  they  aro 
to  put  them  in  repair ;  when  built  and  repaired, 
the  incumbent  is  to  maintain  them.  There  is  no- 
thing in  the  statute  as  to  any  process  or  declara- 
tion of  free  manses,  but  the  custom  has  prevailed, 
and  is  necessary  to  be  observed,  when  the  heritors 
propose  to  throw  the  burden  of  maintenance  on  the 
incumbent.  The  process  has  this  traiisferring  the 
ontu  of  repairs  in  view.  I  am  not  able  to  perceiye 
any  authority  for  holding  that  the  heritors  are  to 
apply  to  the  Presbytery  when  they  have  bnilt  a 
manse,  to  haye  a  finding  of  the  Presbytery  on  the 
subject  of  the  sufficiency  of  accommodation  con- 
tained in  it.  The  application,  if  made  with  a  view 
to  the  transfer  of  the  burden,  may  haye  the  effect 
of  bringing  the  matter  under  the  Presbytery^s  oon- 
sideration,  and  so  save  all  question  on  the  point. 
But  I  desiderate  authority  for  holding  that,  if  the 
heritors  shall  build  a  manse,  of  which  the  incom- 
bent  has  taken  possession,  and  which  manse  has 
been  used  and  regarded  for  many  snocessiye  years 
as  the  manse  of  the  parish,  the  heritors  are  nnder 
a  continuous  obligation,  which  is  to  subsist  until  it 
shaU  please  the  Presbytery  to  express  themselves 
satisfied  with  the  extent  of  accommodation.  In 
my  yiew,  if  a  building  has  been  constructed  as 
a  manse,  taken  possession  of  without  objection  by 
the  incumbent,  to  which  the  Presbytery  do  not  ob- 
ject at  the  time  of  its  occupation,  or  for  a  long 
course  of  years  subsequently,  the  heritors  will  be 
held  to  haye  erected  a  suitable  manse.  Any  other 
yiew  would  render  the  non-observance  of  what  is 
not  enjoined  by  statute,  nor  held  as  requisite  by 
ciyii  and  recognised  custom  as  a  source  of  yery  seri- 
ous and  lasting  obligations.  It  might  not  be  a  very 
easy  finding  to  obtain.  The  Presbytery  are  under 
no  obligation  that  I  can  see  to  grant  and  record 
any  sudi  certificate  of  opinion.  If  the  expression 
or  non-expression  of  their  opinion  were  to  be  at- 
tended by  consequences  so  serious,  and  if,  by  with- 
holding what  they  are  under  no  obligation  to  grant, 
they  could  from  time  to  time  decern  for  additions 
in  conformity  with  the  yarying  \iews  of  suitable 
clerical  residences,  they  would  secure  a  yery  large 
power  not  hitherto  considered  to  beyested  in  them. 
The  manse  was  built  in  1840,  certainly  at  no 
great  cost,  but  after  litigation  in  the  Court  of 
Session,  and  after  a  report  had  been  made  by  a 
very  eminent  architect  of  the  day,  Mr  G.  Graham. 
The  then  incumbent,  who  possessed  up  to  1867, 
liyed  in  it  without  complaint.  The  present  in- 
cumbent, Mr  Hunter,  applied  to  the  heritors  for 
and  obtained  repairs  from  time  to  time,  and  I  do 
not  see  that  additions  were  demanded  till  1866. 
Viewing  the  manse  as  a  building  erected  by  the 
heritors,  and  accepted  for  sixteen  years  or  so  as 
their  manse,  I  cannot  regard  the  id)8ence  of  any 
formal  acceptance  by  the  Presbytery  as  constituting 
any  material  distinction  between  this  and  other 
cases.  I  hold  it  to  have  been  accepted  as  a  suitable 
manse  at  the  time.  If  so,  there  only  remains  for 
consideration,  whether  the  heritors  can  be  called 
upon  to  add  to  the  manse  in  order  to  render  it  a 
suitable  residence  without  the  manse  being  in  any 
condition  of  structural  defect  or  substantial  disre- 
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pair.  I  am  of  opinion  that  they  cannot.  They 
have  built  the  manse,  they  are  ready  to  repair  it ; 
the  repairs  required  are  of  a  trifling  description, 
and  may  be  completed  at  a  small  cost,  and  I  can 
find  no  obligation  on  the  heritors  to  do  more.  The 
cases  on  this  subject  are  reyiewed,  and  their  im- 
port, as  it  appears  to  me,  accurately  given  in 
the  note  appended  by  Lord  Jerviswoode  to  his 
judgment  in  the  case  of  The  Heritors  of  Kingol- 
drum  V.  ffatdane,  1  Macph.,  p.  826.  In  the  pre^ 
sent  case  it  is  unnecessary,  as  it  appears  to  me, 
to  enter  into  any  examination  of  them.  I  hold 
that  this  manse,  built  in  1840,  and  theA  and  for 
many  years  occupied  without  objection  as  the 
manse,  must  be  held  to  have  met  the  requirements 
then  thought  sufficient.  And  as  this  manse  is 
capable,  by  slight  repair,  of  being  made  perfectly 
sound  and  suitable,  there  is  no  claim  maintainable 
for  additions  in  order  to  make  the  accommodation 
suitable  to  what  we  may  now  think  proper  for  a 
manse  in  that  parish.  If  the  manse  were  in  such 
a  condition  of  disrepair  as  to  inyolve  structural 
renovation — if  there  were  serious  defects  in  the 
building — ^it  may  be  the  claim  might  fairly  come 
under  consideration.  'It  is  not  so  here,  and  conse- 
quently the  obligation,  in  my  view,  does  not  subsist. 

As  to  the  garden  wall,  I  hold  that,  in  offering  to 
repair  the  walls  of  the  proper  manse  garden,  the 
heritors  have  made  a  sufficient  offer  in  law*  I  was, 
in  the  course  of  the  discussion,  disposed  to  have 
held  that  the  heritors,  by  getting  the  site  of  manse 
changed,  may  be  held  to  have  impliedly  changed 
the  site  of  the  garden.  But,  upon  consideration,  I 
do  not  think  that  the  one  change  implies  the  other. 
The  manse  garden  certainly,  in  so  far  as  regards 
vegetables  and  fruit,  does  not  require  to  be  im- 
mediately adjacent  to  the  manse;  and  as  to  a 
flower  garden  or  plots  for  flowdrs,  a  wall  is  not  re- 
quired or  desirable. 

The  other  judges  concurred. 

Agents  for  the  Heritors — Maconochie  &  Hare, 
W.S. 

Agent  for  the  Minister— D.  J.  Macbrair,  S.S.O. 


ScUttrday,  July  13. 

fibst'division. 

DIXON  AND  OTHERS,  APPELLANTS. 
Bankruptcy— -Bankruptcy  Act  1866,  §  86-88— ^nA- 
ruptcy ^Amendment  Act   1860,   {   6 — Deed  of 
ArrangemerU — Composition,    At  a  meeting  of 
creditors  a  resolution  was  carried  by  a  majority 
in  number  and  four-fifths  in  value  "  that  the 
estate  should  be  wound  up  under  a  deed  of 
arrangement  to  realize  the  estate  and  divide 
it  among  the  creditors."    Held  that  that  reso- 
lution was  ultra  vires  of  the  meeting,  which 
could  resolve  on  a  deed  of  arrangement  but 
could  not  fix  the  nature  of  the  deed,  that  power 
resting  with  four-fifths  of  the  creditors  in  num- 
ber and  value  claiming  on  the  estate. 
This  was  an  appeal  against  an  interlocutor  of  the 
Sheriff-substitute  of  Lanarkshire  in  the  sequestra- 
tion of  William  Weir,  Brothers,  &  Co.,  wholesale 
wine  and  spirit  merchants  in  Glasgow.    At  a  meet- 
ing of  creditors  held  on  20th  May  it  was  resolved, 
by  a  majority  in  number  and  four-fifths  in  value 
of  those  present,  (1)  that  the  estate  be  wound  up 
under  a  deed  of  arrangement  to  realise  the  estate 
and  divide  it  among  the  creditors ;  and  (2)  that  Mr 
Dixon  be  appointed  by  the  meeting  to  report  the 


foregoing  proceeding  and  resolution  to  the  Sheriff, 
and  to  apply  for  a  sist  of  the  sequestration  for  a 
period  not  exceeding  one  month.  Mr  Dixon  accord- 
ingly presented  a  petition  to  the  Sheriff,  craving 
that  the  first  resolution  should  be  declared  duly 
carried,  and  craving  sist.  To  this  petition  it  was 
objected  on  the  part  of  certain  creditors,  (1)  that 
under  the  powers  conferred  upon  creditors  by  the 
86th  section  of  the  Bankruptey  Act  (1866),  19  and 
20  Vict.,  c.  79,  it  was  not  competent  for  them  to  do 
more  at  said  meeting  than  to  resolve  that  the  estate 
should  be  wound  up  by  a  deed  of  arrangement, 
leaving  the  nature  and  character  of  said  deed  to  be 
subsequently  determined  when  it  came  to  be  pre- 
pared in  terms  of  section  88,  and  that  the  said  first 
resolution  was  incompetent  in  respect  it  prematurely 
restricted  the  deed  of  arrangement  to  one  under 
which  the  estate  shall  be  realised  and  divided 
among  the  creditors,  thereby  excluding  an  arrange- 
ment by  way  of  composition,  or  otherwise,  as  de- 
clared to  be  competent  by  the  Bankruptey  Amend- 
ment Act  (1860),  23  and  24  Vict.,  c.  83,  §  6.  (2) 
Another  objection  was  taken  on  the  ground  that  tne 
deed  of  arrangement  proposed  was  not  reasonable. 
The  Sheriff-substitute  found  that  tbie  first  objec- 
tion was  well-founded,  for  the  reasons  stated,  and 
because  it  was  ultra  vires  of  the  creditors  assembled 
at  the  preliminary  meeting,  provided  for  by  §  86, 
to  resolve  that  the  estete  should  be  wound  up  by 
a  deed  of  arrangement  only  on  the  condition  that 
said  deed  should  be  of  a  particular  character,  and 
so  prejudging  What  the  general  body  of  creditors 
have  a  right  to  fix  as  to  the  terms  of  the  deed  after 
a  sist  is  obtained.  He  sustained  the  second  objec- 
tion also.  He  therefore  refused  the  petition ;  found 
that  the  resolutions  were  not  duly  carried,  and  that 
the  application  ibr  a  sist  was  not  reasonable ;  and 
Appointed  the  sequestration  to  proceed. 

Dixon  presented  a  note  of  appeal. 

A.  MoNORiEFF  (Scott  with  him)  for  appellant. 

Deas  of  Faoultt  (Monobeiff)  and  J.  Bubnbt  for 
respondents,  were  not  called  on. 

The  Court  unanimously  dismissed  the  appeal. 

LoBD  Pbksidemt — These  proceedings  on  the  part 
of  the  creditors  might  have  been  defended  as  com- 
petent under  the  former  Act,  because  the  sort  of 
arrangement  that  was  contemplated  by  the  86th 
and  subsequent  sections  of  the  Act  1866  was  a  deed 
of  arrangement  for  winding  up,  and  therefore  the 
creditors  at  the  meeting  on  20th  May  1867  might 
not  have  been  going  beyond  their  power  in  resolv- 
ing to  wind  up  under  a  deed  of  arrangement  and 
divide  the  estate  among  the  creditors.  But  the  Act 
of  1860,  which  was  passed  after  the  decision  of  this 
Court  in  the  case  ot  Douglas  v.  Hunter  (21  D.,  1802), 
makes  it  optional  to  the  creditors,  when  adopting  a 
deed  of  arrangement,  to  make  it  either  for  winding 
up  and  dividing  the  estate,  or  a  deed  of  arrange- 
ment by  way  of  composition.  Now  the  right  of 
adjusting  a  deed  of  arrangement  does  not  rest  with 
the  body  of  creditors  empowered  to  resolve  on  wind- 
ing up  by  such  a  deed,  for  it  requires  the  concur- 
rence of  four-fifths  of  the  whole  creditors  both  in 
number  and  value  actually  claiming  on  the  estate ; 
and  so  the  effect  of  this  resolution  is  to  tie  up  the 
creditors  to  make  a  deed  of  arrangement  for  wind- 
ing up  and  dividing  only.  It  seems  to  me  that  that 
resolution  was  ultra  vires  of  that  meeting ;  and  there- 
fore the  whole  proceeding  is  null,  and  the  inter- 
locutor of  the  Sheriff  is  right. 

The  other  Judges  concurred. 

Agent  for  Appellants — A.  K.  Morison,  S.S.C. 

Agent  for  Respondent — W.  Mason,  S.S.C. 
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Tuesday^  July  16. 

BROWN'S  TUTORS,  PETITIONERS. 

Tutor-Nominate — Lecue — Advertisement —  Valuation, 
Tutors-nominate  authorised  to  grant  a  new 
nineteen  years'  lease  to  the  tenant  presently  in 
occupation,  at  the  rent  offered  by  him,  after 
judicial  remit  to  ascertain  the  sufficiency  of  the 
tenant's  offer,  but  without  advertisement  of  the 
farm  for  public  competition. 

This  was  a  petition  at  the  instance  of  tutors-no- 
minate for  authority  to  grant  a  lease. 

The  pupil  succeeded  to  an  entailed  estate  in 
Berwickshire  on  the  death  of  his  grandfather, 
Major  Brown,  in  1866.  The  estate  had  been  leased 
by  Major  Brown,  along  with  some  unentailed  land 
belonging  to  him,  to  Mr  James  Weatherley,  who 
held  a  lease  of  the  whole  lands,  entailed  and  unen- 
tailed, as  one  farm,  for  a  period  of  nineteen  years 
from  Whitsunday  and  separation  of  crop  of  1848, 
at  a  rent  of  £400  per  annum,  the  tenant  also  paying 
certain  rent  charges  payable  to  CrOTemment  in  re- 
spect of  money  spent  on  drainage  and  improvement. 

The  unentailed  lands  are  now  held  by  Major 
Brown's  trustees. 

Weatherley's  lease  expiring  on  Whitsunday  and 
separation  of  crop  of  1867,  Major  Brown's  trustees 
and  the  petitioners  obtained  a  valuation  of  the  lands 
from  Mr  Dickson,  Saughton  Mains.  Mr  Dickson 
estimated  the  rent  to  be  got  for  the  whole  lands  at 
£522,  £442  being  for  the  entailed  lands.  This 
valuation  proceeded  on  the  footing  of  a  nineteen 
year's  lease  being  granted,  and  certain  necessary 
repairs  executed  on  the  farm-house  and  offices, 
the  proprietor  paying  the  remainder  of  the  rent 
charges,  which  expire  in  a  few  years. 

The  tutors-nominate  of  the  pupil  now  presented 
a  petition  to  the  Court,  stating  the  facts  above  set 
forth,  and  that  Major  Brown  had,  shortly  before 
his  death,  been  in  treaty  with  the  present  tenant, 
Mr  Weatherley,  for  a  renewal  of  the  lease  ;  that  Mr 
Weatherley  had  made  an  offer  to  retake  the  whole 
land  at  an  advance  of  rent  slightly  above  the  esti- 
mate of  Mr  Dickson,  the  effect  of  this  offer  being 
an  immediate  increase  of  rent  of  £37,  5s.  for  the 
entailed  lands,  rising  gradually  as  the  rent 
charges  fall  in,  to  £89,  5s.,  or  upwards  of  twenty 
per  cent,  upon  the  present  rent ;  and  craving  au- 
thority to  let  the  entailed  lands  to  Mr  Weatherley 
at  the  rent  offered  by  him,  or  otherwise  to  let  them 
at  such  rent  as  might  be  obtained. 

The  Court  made  the  usual  remit  to  the  junior 
Lord  Ordinary,  who  remitted  to  Mr  Kermack,  W.S., 
to  report  whether  it  would  be  for  the  interests  of 
the  pupil  and  succeeding  heirs  of  entail  that  the 
authority  craVed  by  the  petitioners  should  be 
granted.  Mr  Kermack,  after  obtaining  another  re- 
port from  Mr  Dickson  as  to  certain  matters  in  the 
petition,  repoz::ted  in  favour  of.  the  petition.  The 
entailed  and  the  unentailed  lands  were  proposed  to 
be  included  in  separate  leases. 

The  Lord  Ordinary  then  reported  the  case  to  the 
Inner-House.  The  Court  thought  there  were  two 
peculiarities  in  the  case — (1)  that  there  had  been 
no  advertisement  of  the  lands,  so  as  to  secure  com- 
petition ;  and  (2)  that  the  valuation  founded  on 
in  the  petition  was  obtained  ex  parte.  They  in- 
clined to  hold  that  if  it  was  the  practice  in  such 
cases  to  dispense  with  advertisement,  as  was 
indicated  by  the  Lord  Ordinary,  it  would  be  ne- 
cessary to  make  a  judicial  remit  for  a  valuation  of 
the  lands. 


The  Lord  Ordinary  accordingly  remitted  to  Mr 
Low,  Berrywell,  who  gave  in  a  report  agreeing 
substantially  with  that  given  by  Mr  Dickson,  and 
recommending  that  the  petitioners  should  be  autho- 
rised to  let  the  lands  to  Mr  Weatherley  at  the  rent 
offered  by  him.  Mr  Low  reported  against  the  ex- 
pediency of  advertising  the  farm  for  competitioiL 

The  Lord  Ordinary  again  reported  the  case. 

The  Lord  Pbesidxkt  thought  that  the  question 
was  a  delicate  one,  and  that  it  was  indispensable 
to  look  at  the  circumstances  of  the  case.  As  to  the 
power  of  the  Court  there  was  no  doubt.  That 
question  was  fairly  raised  in  the  case  of  Moriaom, 
20th  February  1857, 19  D.,  498.  The  matter  came 
again  before  the  Court  in  another  case  relating  to 
the  same  parties  in  1861  (Jfortton,  19th  July  18^, 
23  D.,  1818),  and  there  the  Court  thought  it  right 
to  consult  the  Judges  of  the  Second  Di- 
vision. The  Lord  President  in  that  case  stated, 
in  his  judgment,  the  result  of  that  consultation, 
which  was  in  favour  of  granting  the  prayer  of  the 
petition.  In  the  circumstances  of  this  case  it  was 
very  expedient  to  grant  the  power  craved.  In  some 
cases  it  was  quite  right  to  test  the  value  of  an  offer 
by  public  advertisement,  but  this  case  differed. 
There  was  here  a  good  tenant  in  occupation,  whom 
it  was  desirable  to  retain,  and  who  was  not  likely 
to  demand  such  a  large  expenditure  by  the  pro- 
prietor in  the  way  of  meliorations  as  a  new  tenant 
would  require.  The  power  should  therefore  be 
granted. 

The  other  Judges  concurred. 

The  petitioners  were  accordingly  authorised  to 
let  the  lands  to  the  present  tenant  on  a  nineteen 
years'  lease,  at  the  rent  offered  by  him,  the  details 
of  the  lease  to  be  arranged  by  the  tatore  at  their 
discretion. 

Counsel  for  Petitioners — C.  Q.  Spittal. 

Agents — ^Paterson  &  Romanes,  S.S.C. 


Tuesday,  July  16. 

MORRIS   V.    RIDDICK. 
Donatio  mortis  causa — Mode  of  Prwf-'-Legaey.    A 
person  intwtu  mortie  gave  to  another  a  sum  of 
£300,  on  condition  that  if  he  recovered  the 
money  was  to  be  returned  to  him.    The  donor 
died  in  three  days  thereafter.    In  an  action  at 
the  instance  of  his  executor,  for  repetition  of 
the  money,  held  thl^t  the  gift  was  a  donatio 
mortis  causa,  and  not  a  legacy;    and  that  it 
could  be,  and  had  been,  proved  by  parole  evi- 
dence. 
The  pursuer  of  this  action  was  the  executor-dative 
of  the  late  Hugh  Morris,  wine  and  spirit  merchant 
in  Greenock,  who  died  on  8d  November  1862.  The 
pursuer  averred,  that  on  81  st  October  1864  the  de- 
fender had  uplifted  from  bank  the  contents  of  a 
deposit-receipt  for  £300  belonging  to  his  late  bro- 
ther, and  that,  instead  of  paying  over  the  amount 
to  the  deceased,  that  he  had  retained  it,  and  still 
retains  it  in  his  own  possession.    The  defender 
averred  that  the  deceased  had,  on  the  occasion 
specified,  given  to  him  the  said  deposit-receipt 
blank  indorsed,  and  another  paper  bearing  to  be 
an  order  for  payment  of  its  contents ;  that  the  in- 
dorsation and  delivery  of  the  said  deposit-receipt 
were,  with  the  object  and  for  the  purpose,  as  was 
stated  at  the  time,  of  making  a  gift  of  the  contents 
of  the  receipt;  the  sole  condition  of  the  gift  being, 
that    in   the  event  of   Hugh  Morris   recovering 
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from  a  fever,  under  which  he  was  labouring,  the 
money  was  to  be  returned  to  him.  The  defender 
further  averred,  that  although  the  said  gift  had 
been  made  deliberately,  he  was  anxious  that  Morris 
should  have  an  opportunity  of  reconsidering  it  if  he 
80  desired,  and  that  he  accordingly  sent  the  money, 
after  he  had  uplifted  it,  to  Morris,  who  again,  on 
the  same  day,  handed  over  the  money  to  him,  stat- 
ing that  it  was  a  gift  made  on  the  foresaid  condi- 
tion. Hugh  Morris  was  then  taken  to  the  Infirm- 
ary, where  he  died  in  three  days  thereafter  without 
recovering  from  the  fever. 

The  Lord  Ordinary  (Jebvibwoode),  of  consent, 
allowed  a  proof  before  answer ;  and  thereafter  pro- 
nounced the  following  interlocutor : — 

"  The  Lord  Ordinary  having  heard  counsel  and 
made  avizandum,  and  considered  the  record,  with 
the  proof  allowed  before  answer,  in  terms  of  the  in- 
terlocutor of  14th  March  last,  productions  and  whole 
process :  Finds,  first,  as  matter  of  fact,  that  on  or 
about  the  81  st  October  1864,  the  deposit-receipt 
(No.  18  of  process)  granted  by  the  National  Bank 
of  Scotland  in  favour  of  the  deceased  Hugh  Morris, 
mentioned  in  the  record,  was  indorsed  by  him,  and 
was,  with  the  document  No.  14  of  process,  which  is 
holograph  of  the  said  Hugh  Morris,  delivered  by 
him  to  the  defender,  for  the  purpose  of  enabling  the 
latter  to  uplift  from  the  bank  the  sum  therein  con- 
tained; that  the  defender  uplifted  the  said  sum 
accordingly,  and  handed  or  caused  the  same  to  be 
handed  to  the  said  deceased  Hugh  Morris,  who,  in 
the  course  of  the  same  day,  redelivered  the  said 
sum  to  the  defender  as  a  gift,  subject  to  a  condition 
that,  if  he  recovered  of  an  illness  by  which  he  was 
then  affected,  the  money  was  to  be  returned  to 
him :  Finds  that  the  said  Hugh  Morris  did  not  re- 
cover of  the  said  illness,  but  died  in  consequence 
thereof  on  the  8d  November  following  fl864) : 
Finds,  in  point  of  law,  that  the  said  sum  of  £800, 
and  interest  thereof,  must  be  held  as  a  gift  to  the  de- 
fender by  the  deceased,  and  that  the  pursuer  as  exe- 
cutor-dative of  the  latter,  has  no  right  to  the  said 
sum  or  interest :  Therefore  assoilzies  the  defender 
from  the  conclusions  of  the  summons,  and  decerns : 
Finds  the  defender  entitled  to  expenses,  of  which 
allows  an  account  to  be  lodged,  and  remits  the 
same  to  the  auditor  to  tax  and  to  report. 

(Signed)         ''  Chablbs  Baillix." 

His  Lordship  observed  in  his  Note : — "  It  seems  to 
be  abundantly  obvious  that  the  deceased  had  it  in 
his  mind  to  transfer  the  moveable  funds  of  which 
he  was  possessed,  and  which  seem  to  have  been 
chiefly  lodged  in  bank  on  deposit-receipts,  so  that 
the  contents  of  the  same  should  be  divisible  in  the 
event  of  his  death  among  certain  near  relatives  in 
the  manner  deponed  to  by  the  witness  Hugh  B. 
Crawford ;  and  having  entertained  and  so  far  acted 
on  this  idea,  it  was  natural  enough  that  he,  assum- 
ing that  he  wished  to  confer  a  benefit  on  the  de- 
fender, should,  with  that  view,  adopt  a  somewhat 
similar,  though  not  identical  course.  Accordingly, 
while  he  delivered  certain  deposit-receipts  to  Craw- 
ford, he  retained,  without  communicating  the  fact 
to  him,  the  receipt  for  £800,  the  sum  in  which,  with 
interest,  forms  the  subject  of  the  present  action. 
This  he  indorsed  and  delivered  to  the  defender. 
Along  with  the  receipt  so  handed  over  he  gave  to 
the  defender  the  document  No.  14  of  process,  which 
was  delivered  to  the  bank  agent  by  the  latter  at  the 
time  he  drew  the  sum  in  the  deposit-receipt,  and 
which  the  Lord  Ordinary  reads  thus: — *  Gentle- 
men, be  sow  kind  as  pay  the  boarer,  Mr  James 
Eiddick,  the  sum  enclosed,  Hugh  Morris.    31  Octo- 


ber. Greenock.'  Thus  it  is  clear  the  defender 
received  the  money  from  the  bank  through  the 
direct  act  and  under  the  authority  of  the  deceased ; 
and  having  so  received  it,  he  sent  it,  if  the  evidence 
is  to  be  credited  at  all,  to  the  deceased  by  the  hands 
of  his  daughter,  and  afterwards  obtained  redelivery 
of  it  from  the  deceased.  The  Lord  Ordinary  has 
been  unable  to  see  reasons  sufficient  to  enable  him 
to  hold  that  the  tea  gesUty  as  respects  the  act  of  up- 
lifting and  transferring  this  sum  of  £800  to  the  de- 
fender, were  other  than  those  to  which  he  has  thus 
referred ;  and  if  this  be  so,  can  it  be  held  that  the 
pursuer  has  here  established  legal  grounds  on  which 
he  is  entitled  to  succeed  in  reclaiming  under  this 
action  this  sum  from  the  defender?  The  Lord 
Ordinary  thinks  otherwise,  and  that  he  would  be 
doing  violence  to  the  true  intent  of  the  deceased 
were  he  to  arrive  at  such  a  result. 

"  It  is  clear  that  the  case  in  regard  to  this  sum 
differs  materially  from  any  which  could  arise  in 
regard  to  the  deposit-receipts,  the  sums  in  which 
together  amounted  to  £11 00, and  which  were  handed 
to  the  witness  Crawford  in  the  manner  deponed  to 
by  him.  But  it  appears  to  the  Lord  Ordinary  to  be 
legitimate  to  bear  in  mind  and  here  to  consider  the 
evidence  in  relation  to  these  receipts,  and  also  to 
another  receipt  for  £100,  which  was  also  in  the 
possession  of  the  deceased,  as  reflecting  light  upon 
the  probabilities  of  the  case  which  is  here  made  on 
the  part  of  the  defender. 

'*  It  is  obvious  from  that  evidence  that  the  de- 
ceased had  it  in  his  contemplation  to  divide  his 
pecuniary  means  among  those  he  intended  to  favour, 
in  the  event  of  his  death,  by  transferring  the  vouch- 
ers to  them,  or  for  their  behoof,  and  if  he  made  the 
gift  in  favour  of  the  defender  more  directly,  and 
without  the  interposition  of  a  third  party,  this  may 
be  accounted  for  through  that  propensity  to  concesd 
the  amount  of  his  means  whidi  seems  to  have  ex- 
isted in  his  mind. 

"  The  case  of  Bryce  v.  Young' 8  Executon,  January 
20,  1866,  was  here  referred  to  mainly,  as  the  Lord 
Ordinary  understood,  on  the  part  of  the  pursuer,  to 
point  out  the  distinction  between  the  circumstances 
which  there  existed  and  those  of  the  present  case. 

"  That  the  facts  there  disclosed  differed  from  the 
present  in  various  particulars  admits  of  no  doubt, 
and  did  so  in  the  prominent  circumstances  that  the 
document  delivered  to  Miss  Bryce  was  an  ordinary 
cheque  on  the  bank  account  of  the  granter,  and 
that  it  was  not  cashed  by  her  until  after  the  death 
of  that  party,  while  here  the  document,  the  sum  in 
which  is  in  question,  was  a  deposit-receipt  indorsed 
by  the  party  in  right  of  the  same,  and,  under  a 
separate  holograph  authority  from  him,  uplifted  by 
the  defender. 

"  The  real  question  thus  comes  to  be,  as  the  Lord 
Ordinary  thinks,  whether  in  the  whole  circum- 
stances, as  established  by  the  evidence,  the  pursuer 
is  in  a  position  which  enables  him,  as  executor  of 
and  so  fax  representing  the  deceased,  to  call  on  the 
defender  to  pay  over  this  money  to  him  or  not  ? 

'*  It  has  appeared  to  the  Lord  Ordinary  that  on 
the  whole  it  must  be  held  that  the  defender  ob- 
tained the  money  through  and  by  the  act  of  the 
deceased  himself,  and  that  his  executor  cannot  now 
BO  reclaim  it." 

The  pursuer  reclaimed. 

GinroBD  and  Stbaohar  for  him  argued — ^The  right 
claimed  by  defender  is  of  the  nature  of  a  donation 
mortia  ecnua,  which  cannot  be  proved  by  parole. 
They  cited  the  following  authorities  :*^Ju8t.  Inst., 
2,  7,  1;  Dig.,  89,  6;  Ulpian,  (2);  Cod.,  8,  67,  4; 
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Bavigny  System  of  Boman  Law,  Ist  ed.,  vol.  4,  pp. 
262  and  272;  Eisk.,  8,  8,  91;  Bankton,  1,  9,  16; 
6tair,  8,  8.  89 ;  Diet.,  p.  8591,  voce,  Donatio  mortis 
causa;  Fyfe  v.  Ktdzlie,  6th  Mar.  1847,  9  D.,  868; 
Miller  v.  MiMs  Trustees,  8d  Fob.  1859,  21  D.,  877 ; 
MacFarquhar  v.  Colder,  15th  June  1779,  M.,  8600, 
Fol.  Diet.,  vol.  8,  p.  185 ;  Mitchell  y.  Wri^hi,  2Ut 
Nov.  1759,  M.,  8082,  8  Fol.  Diet.,  p.  878 ;  Smith  v. 
Taylor;  Muir  v.  Bosses  Executors,  4  Macp.,  820; 
Barstow  v.  Trifflis,  20  D.,  230 ;  Mackenzie  v.  Brodie, 
21  D.,  1048 ;  Little  v.  LUtle,  18  D.,  701. 

Scott  and  Bubhet  for  defender  answered — The 
defender  haa  proved  donation,  as  found  by  Lord 
Ordinary,  by  parole  evidence.  It  is  admitted  that 
if  this  is  a  donation  inter  vivos  it  could  be  so  proved. 
It  is  a  donation  inter  vivos  which  took  instant  effect, 
the  money  having  been  delivered ;  but  even  though 
it  is  to  be  regarded  as  a  donation  mortis  causa,  it  ib 
proveable  by  witnesses.  They  cited  Bankton,  1,  9, 
6 ;  1, 9, 19;  1, 16, 18;  and  1, 19, 17;  Erak.,  3,  8,  91, 
and  8,  8,  11 ;  Galloway  v.  Ihiff,  5th  Dec.  1672,  M., 
4959;  Stair,  1,  8,  2  and  1,  14,  5;  More's  Notes,  p. 
54  and  p.  58 ;  1  Bell's  Com.,  287-9 ;  Dickson's  Evi- 
dence, i  867;  WhiU/ord,  8d  Nov.  1742,  M.,  8072; 
Mitchell  V.  Wright,  supra  ;  Mather  v.  Tod,  Hume,  p. 
275, 1818,  1  Murray,  J.  0.  R.,  p.  222 ;  Anonymous, 
80th  Nov.  1752,  5  Br.  Supp.,  802 ;  British  Linen 
Co.  V.Martin;  Meronv.  M*Geoeh,l4iD.,  25;  Cruik- 
shank,  16  D.,  168 ;  Wilkie,  16  D.,  961 ;  LiUU  v. 
LittU,  18  D.,  701 ;  Barstow,  20  D.,  280;  Robertson 
v.  Robertson,  20  D.,  871 ;  M'Kellar  v.  Hunter,  20 
D.,  761. 

The  LoBD  Pbesident  after  stating  the  nature  of 
the  case,  and  the  import  of  the  proof,  said  that 
he  thought  the  defender  had  proved  his  aver- 
ment. There  had  been  little  argument  in  the 
matter,  for  the  parties  were  agreed  that  the  facts 
averred  by  the  defender  were  proved  by  bank  evi- 
dence, the  defender  himself  being  the  principal 
witness,  they  being  corroborated  in  essential  par- 
ticulars by  other  evidence.  His  Lordship  then  read 
extracts  from  the  defender's  proof,  and  said,  that  if 
that  evidence  was  competent  and  sufficient  the  spe- 
cies fadiio  be  dealt  with  was  simple.  It  was  this, 
that  Morris  handed  over  this  money  to  the  defender, 
and  the  condition  on  which  that  delivery  was  made 
was,  that  so  long  as  Morris  was  in  life  he  should 
hold  it  for  him  ;  but,  in  the  event  of  Morris  dying, 
he  was  to  use  it  for  himself.  It  had  been  represented 
that  this  was  in  practical  effect  a  legacy,  though  it 
were  more  correctly  described  as  a  donation  mortis 
causa.  But  the  argument  of  the  pursuer  was,  that 
whichever  it  was,  it  could  not  be  constituted  except 
by  writing,  and  therefore  that  this  attempt  to  prove 
it  by  proof  prout  de  jure  was  incompetent.  This 
raised  an  important  point.  It  is  necessary,  his 
Lordship  continued,  in  the  first  place,  to  under- 
stand what  is  meant  in  the  law  of  Scotland  by 
donatio  mortis  causa. 

A  donatio  mortis  causa  in  the  law  of  Scotland  is 
not  in  all  respects  the  same  as  in  the  Roman  law.  It 
answers  the  definition  of  the  Institutes  as  being  a 
gift,  to  take  effect  in  favour  of  the  receiver  on  the 
death  of  the  granter,  and  to  have  no  effect  if  the 
granter  repent  of  his  gift,  or  revoke  it,  or  survive 
the  grantee.  The  motive  and  intention  of  the 
giver  is  also  in  both  systems  understood  to  be  the 
same.  He  prefers  the  donee  to  his  heir  or  execu- 
tor, but  himself  to  both.  But  in  the  Roman  law 
there  were  three  kinds  of  donatio  mortis  causa,  while 
I  think  we  have  received  only  one  kind  into  our 
practice,  which  does  not  precisely  answer  to  any 
head  of  the  Roman  division.    Donatio  mortis  causa   I 


in  the  law  of  Scotland  may,  I  think,  be  defined  as 
a  conveyance  of  an  immovable  or  incorporeal  right, 
or  a  transference  of  moveables  or  money  by  delivery, 
80  that  the  property  is  immediately  transferred  to 
the  grantee  upon  the  condition  that  he  shall  hold 
for  the  granter  so  long  as  he  lives,  subject  to  his 
power  of  revocation,  and,  failing  such  revocatioiL, 
then  for  the  grantee  on  the  death  of  the  granter. 
It  is  involved  of  course  in  this  definition,  that  if  the 
grantee  predecease  the  granter  the  property  reverts 
to  the  granter,  and  the  qualified  right  of  property 
which  was  vested  in  the  grantee  is  extinguished  Vy 
his  predecease.  Such,  I  apprehend,  is  the  doctriDe 
laid  down  by  Erskine,  more  largely  expounded  by 
Bankton,  and  supported  by  the  general  tenor  of  the 
decisions  of  the  Court ;  and  such  also,  it  appears  to 
me,  is  the  nature  of  the  case  now  before  us. 

The  question  immediately  before  us  is,  wbe&er 
writing  is  essential  to  the  constitution  of  a  donation 
mortis  causa,  as  it  is  to  a  legacy  beyond  £100  Soots. 
Such  donations  unquestionably  savour  much  of 
legacies,  as  Lord  Bankton  says.  But  there  is  this 
important  distinction  between  them,  that  in  don^ 
tions  mortis  causa  there  must  be  an  immediate 
transfer  of  property — ^no  doubt  a  qualified  right  of 
property — ^but  still  a  present  transfer  of  that  qualified 
right  Now  it  appears  to  me  that  whatever  is  suf- 
ficient in  law  to  constitute  and  prove  such  a  trans- 
fer must  be  sufficient  to  make  the  donation  effectuaL 
The  transmission  of  an  heritable  or  an  incorporeal 
right,  whether  absolutely  or  qualified,  cannot  be 
accomplished  without  writing.  But  the  property 
of  movables  is  transferred  by  bare  tradition ;  and  I 
cannot  resist  the  conclusion  that  if  the  absolute 
property  of  a  movable  subject,  or  if  a  sum  in  cash, 
may  be  transferred  either  onerously  or  gratuitously 
by  mere  tradition,  de  manu  in  manum  (which  is  clear 
law),  it  would  be  most  unjust  and  against  all  the 
principles  and  analogies  of  the  law  to  hold  that  the 
gratuitous  transference  shall  be  ineffectual  without 
writing,  because  the  recipient  acknowledges  that 
the  gift  he  received  was  under  a  condition.  In 
short,  I  cannot  find  any  satisfactory  ground  for 
such  a  distinction  between  donation  mortis  causa 
and  donation  inter  vivos  as  shall  involve  the  legal 
necessity  of  writ  to  the  constitution  of  the  one  and 
not  to  the  constitution  of  the  other. 

It  is  of  much  importance  to  observe  the  precise 
terms  of  the  question.-  It  is  not  a  question  as  to 
mode  of  proof,  though,  if  the  necessity  of  writing 
to  the  constitution  of  the  donee's  right  were 
affirmed,  it  would  of  course  follow  that  parole  evi- 
dence to  support  it  would  be  inadmissible.  But  so 
would  writ  or  oath  of  party.  If  writ  be  as  much 
essential  to  the  constitution  of  a  donation  mortis 
causa  as  it  is  to  a  legacy,  then  it  would  be  incom- 
petent to  prove  it  by  the  admissions  of  the  executor 
either  on  oath  or  in  writing,  and  equally  incom- 
petent if  the  executor  referred  the  libel  to  the  oath 
of  the  donee,  to  prove  it  by  a  quality  of  the  oath 
though  intrinsic.  The  true  question  is.  Whether 
the  rule  which  obtains  in  legacies  applies  also  to 
donations  mortis  causa  f  I  miike  this  observation 
chiefly  as  conducing  to  a  thorough  understanding 
of  the  very  important  case  of  Mitchell  v.  Wright^  in 
which  the  father  of  the  deceased  had  received  firom 
him  1000  merks  on  deathbed  on  the  understanding 
that  if  the  deceased  recovered  it  was  to  be  at  his 
disposal,  but  if  he  died  it  was  to  be  given  to  his 
sisters.  The  executor  sued  the  father,  and  referred 
the  libel  to  his  oath,  and  it  was  on  his  oath  that 
these  facts  appeared.  Upon  advising  the  oath,  the 
Sheriff  found  that  this  was  a  legacy  good  only  for 
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£1 00  Scots.  But  this  Court,  in  a  suspension,  altered 
the  judgment,  and  gave  effect  to  the  gift.  The 
ground  of  judgment,  as  stated  in  the  Faculty  Col- 
lection of  Reports,  is,  "  This  is  not  a  legacy,  but  a 
gift  or  donation  mortis  eattsa,  which  differs  from  a 
leg-acy  in  so  far  as  it  is  done  de  presenti,  though  the 
effect  of  it  is  suspended  till  the  donor's  death  .  . 
.  .  The  rule  as  to  writ  being  essential  therefore 
does  not  apply  to  this  case,  in  respect  of  the  delivery 
of  the  money,  which  was  the  same  as  if  it  had  been 
made  to  the  sisters'themselTes,  and  was  a  deed  inter 
vivos  though  only  mortis  causa.** 

That  seems  to  me  to  be  clearly  in  point,  and  to 
establish  that,  to  the  constitution  of  a  donation 
mortis  causa^  such  as  we  have  to  deal  with  in  the 
present  case,  writ  is  not  essential. 

Lord  Curbixhill  concurred ;  and  added,  that  the 
great  difficulty  in  understanding  the  nature  of  do- 
nations mortis  causa  was,  that  while  the  right  of 
property  passes  to  the  donee,  yet  all  the  essential 
powers,  the  combination  of  which  constitutes  the 
essence  of  property,  appear  to  remain  with  the 
donor.  'His  Lordship  further  observed  that  the 
same  difficulty  was  disclosed  in  the  law  as  now 
established  in  mortis  causa  conveyances  of  herit- 
age. You  cannot  make  a  legacy  of  heritage  even 
by  writing.  The  owner  cannot  leave  his  heritable 
property  past  his  heir  but  by  verba  de  prasenti. 
Even  if  writing  were  employed,  if  there  were 
mdtely  a  provision  that  some  other  should  succeed 
after  his  death,  that  would  be  utterly  insufficient 
to  transmit  a  right  to  heritage.  In  this  case,  as 
well  as  in  a  mortis  causa  conveyance  of  immoveable 
property,  the  dispositive  act  must  be  complete  at 
the  time,  and  powers  reserved  to  the  disponer  to 
deal  with  the  subject  of  the  gift  during  his  surviv- 
ance. 

Lord  Dkas  thought  it  would  be  a  very  unfortu- 
nate state  of  the  law  if  every  messenger  sent  to  a 
bank  with  a  deposit-receipt,  to  draw  the  money 
was  entitled  to  say — "  I  am  in  possession  of  the 
money,  and  you  must  prove  it  to  be  yours,  and  re- 
fer to  my  oath."  No  doubt  the  party  getting  the 
money,  if  he  alleged  it  to  be  his  property,  must 
prove  it.  Here  the  party  said — "  It  is  true  that  I 
got  the  money,  but  I  got  it  as  a  gift,  and  I  handed 
it  back  to  the  deceased,  and  he  gave  it  back  to  me 
on  the  condition  that  if  he  did  not  recover  from 
his  illness  it  should  be  mine."  Whether  or  not 
that  was  sufficient  in  law  to  discharge  the  burden 
on  the  defender,  there  was  no  doubt  it  was  true 
here.  It  was  enough  to  say  on  the  evidence,  that 
it  was  satisfactory  in  proving  that  that  was  really 
the  case.  And  it  was  incumbent  on  the  defender 
to  give  very  satisfactory  evidence.  There  re- 
mained only  the  question  of  law.  It  was  not  an 
irrevocable  gift.  The  question  turned  on  whether 
there  was,  in  the  law  of  Scotland,  such  a  thing  as  a 
mortis  causa  donation,  as  distinguished  from  a 
legacy  ?  It  was  clear  that  a  legacy  could  only  be 
left  by  writing ;  but  if  we  had  the  donatio  mortis 
causa  of  the  Bomansy  this  was  an  instance.  It  was 
the  very  thing  the  Romans  recognised,  a  sum  of 
money  delivered  to  take  effect  only  in  the  case  of 
death.  Although  we  had  donation  mortis  causa,  it 
was  not  quite  the  same  as  in  the  Roman  law.  The 
difficulty  was  to  see  precisely  what  a  donation 
mortis  causa  was,  as  distinguished  from  an  inter 
vivos  irrevocable  gift,  and  a  legacy— for  he  could  not 
feel  satisfied  in  holding  that  this  was  to  receive 
effect,  without  satisfying  himself  as  to  the  qualities 
of  a  donatio  mortis  causa.  Now  (1)  it  must  be  ma  de 
with  a  view  to  death.     (2)  It  takes  effect  only  i^ 


death  result  from  that  particular  illness.  The  ob- 
ject seemed  to  be  to  give  a  peculiar  fa<sility  to 
a  party  apprehending  death,  without,  in  many 
cases,  an  opportunity  of  doing  more  formally  what 
he  wished.  For  example,  a  soldier,  mortally 
wounded,  pulls  out  a  bundle  of  notes,  and  in  pre- 
sence of  witnesses' says,  "  Give  that  to  my  mother  if 
I  die."  It  would  be  a  strong  thing  to  say  that  writ- 
ing was  necessary  then.  And  so  in  many  cases  ; 
and  the  exception  was  not  unreasonable  that  in 
cases  of  that  land  there  should  be  a  mode  of  mak- 
ing a  gift  recognised  by  law  applicable  only  to 
cases  of  illness.  If  a  party  in  health  handed  over 
money  which  was  to  go  to  the  donee  if  the  donor 
died  fifty  years  after,  it  didn't  follow  that  that  would 
stand.  (8)  The  third  condition  was  not  required 
by  the  Roman  law,  but  with  us  the  subject  must 
be  delivered,  delivery  taking  th&  place  of  writing, 
which  would  otherwise  be  necessary.  On  the  other 
hand,  (1)  a  gift  of  this  kind  is  revocable— it  is  re- 
voked if  the  donor  recovers  or  re'demands  it.  (2) 
It  remains  liable  to  the  grantor's  d«bts,  if  there  is 
a  deficiency  of  funds.  (8)  It  only  affects  the 
dead's  part.  (4)  It  is  subject  to  succession  duty. 
On  the  other  hand,  it  differs  from  a  legacy ;  for 
fl)  it  does  not  require  writing;  and  (2)  it  is  pre- 
lerable  to  legacies.  The  authorities  made  this 
pretty  clear;  Bankton,  i.,  9,  16-18 — ^Erskine,  iii.,- 
8,  91— Stair,  iii.,  8,  89  ;  iii ,  4,  24.  His  Lordship 
then  referred  to  the  cases  of  Mitchell  v.  Wright 
and  Milroy  (Hume's  Dec,  p.  285),  and  to  his  own 
notes  of  Baron  Hume's  Lectures.  It  was  true  that 
donatio  mortis  causa  did  not  occur  often,  but  there 
was  no  doubt  our  law  recognised  it,  and  there  could 
not  be  a  better  instance  of  it  than  here. 

Lord  Abdmillan. — ^This  action  has  been  brought 
by  the  pursuer  Daniel  Morris,  as  executor  of  the 
late  Hugh  Morris,  for  payment  of  £800,  63.  8d.  It 
is  alleged  by  the  pursuer,  and  is  indeed  the  foun- 
dation of  his  case,  that  Riddick,  the  defender,  was, 
two  or  three  days  before  the  death  of  Hugh  Morris, 
in  possession  of  a  deposit-receipt  for  jC8(X),  bearing 
to  be  indorsed  by  Morris  ;  that  during  Morris*  life 
the  defender  preaontod  the  deposit-receipt  of  the 
bank  office  in  Greenock  of  the  National  Bank,  and 
got  the  money,  and  was  in  possession  of  the  money 
at  the  date  of  Morris'  death.  Besides  the  indorsa- 
tion of  his  receipt,  it  appears  that  the  defender  was 
also  in  possession  of  a  document  in  the  following 
terms,  which  was  delivered  to  the  bank  agent  when 
the  deposit-receipt  was  paid : — ••  Gentlemen,  be  sow 
kind  as  pay  the  bearer  Mr  James  Riddick  the 
sum  inclosed.  Hugh  Morris.  81st  October, 
Greenock."  Morris  died  on  3d  November  1864. 
The  pursuer,  as  his  executor,  demands  payment  of 
this  £300  as  part  of  Morris'  personal  estate,  though 
the  sum  was,  at  and  prior  to  the  date  of  the  death, 
in  the  defender's  possession,  obtained  on  a  deposit- 
receipt  indorsed  by  Morris,  The  document  which, 
along  with  the  receipt,  the  defender  held,  is  at  least 
equal  to  a  special  indorsation,  and  instructs  that 
the  deposit-receipt  indorsed  was,  in  point  of  fact, 
delivered  by  Morris  to  the  defender.  A  proof  has 
been  allowed  before  answer ;  and  I  have  carefully 
considered  that  proof,  and  formed  an  opinion  on  its 
import  and  effect.  But,  before  considering  the 
evidence,  a  preliminary  question  is  raised.  The 
pursuer  maintains  the  plea  that  parole  evidence  is 
incompetent ;  and  that,  without  investigation  or  in- 
quiry, he  is  entitled  to  decree  for  payment  of  the 
£800. 

The  question  thus  raised  is  one  of  great  import- 
ance, and  it  has  been  ably  and  anxiously  pleaded. 
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The  Lord  Ordinary  has  assoilzied  the  defender. 
The  mere  possession  of  an  indorsed  deposit-receipt, 
whether  the  indorsation  be  blank  or  special,  is  net 
eyidence  of  a  donation  of  the  snm  in  the  receipt, 
and  does  not  necessarily  operate  as  a  transference 
of  that  sum.  Though  a  deposit-receipt  is  not  a 
negotiable  instrument,  yet  the  indorsation  thereof 
is  a  good  mandate  to  the  holder  to  draw,  and  a 
good  warrant  to  the  bank  to  pay,  the  sum  in  the 
receipt.  It  does  not,  howeyer,  necessarily  convey 
to  the  holder  the  right  to  the  money,  nor  does  it 
create  a  presumption  of  gift.  But,  on  the  other 
hand,  I  do  not  think  that  there  is  any  presumption 
against  the  holder  of  an  indorsed  deposit-receipt. 
It  is  not  to  be  presumed  that  the  receipt  was  ob- 
tained by  theft  or  fraud,  nor  is  it  to  be  presumed, 
without  inquiry  into  the  circumstances,  that  the 
holder  is  only  a  messenger  or  mandatory  for  be- 
hoof of  the  indorser.  The  important  question  is, 
—On  what  footing  and  for  what  purpose  did  the 
holder  become  possessed  of  the  receipt  ?  Quo  animo 
was  it  indorsed  and  delivered  ?  I  cannot  come  to 
the  conclusion  to  which  the  pursuer  seeks  to  bring 
us — ^that  inquiry  is  excluded,  and  that  the  holder 
must  at  once,  and  without  ascertainment  of  the  facts 
and  circumstances,  be  ordained  to  pay  the  money 
to  the  executor.  In  my  opinion,  an  investigation 
with  a  view  to  ascertain  all  the  facts  and  circum- 
stances attending  the  indorsation  and  delivery  of 
the  receipt,  was  absolutely  necessary  to  the  ends  of 
justice.  That  must  be  a  strong  reason  which  stands 
at  the  gate  of  justice  and  forbids  the  ascertainment 
of  truth.    I  see  no  such  reason  in  this  case. 

The  fact  of  the  defender  being  in  possession, 
first— of  the  deposit  receipt  and  then  of  the  money, 
is  not  to  be  altogether  lost  sight  of ;  but  it  is  a  fact 
the  importance  of  which  may  vary  greatly  accord- 
ing to  the  circumstances  of  the  case.  I  concur  en- 
tirely with  Lord  Deas  in  regard  to  the  necessity  of 
demanding  from  the  person  in  possession  of  a  bank 
receipt  or  cheque,  or  a  sum  of  money,  under  such 
circumstances  as  these,  the  explanation  and  proof 
of  delivery,  and  of  donation  if  that  is  alleged. 
Donation  is  not  presumed.  In  many  cases,  but  not 
in  all,  there  is  a  presumption  against  donation. 
In  no  case  is  there  a  presumption  for  donation. 
But,  as  is  well  observed  by  Lord  Fullarton  in 
British  Linen  Co.  v.  Martin,  8th  March  1849,  2  D., 
1004,  when  we  say  that  donation  is  not  to  be 
presumed,  the  only  practical  result  is,  that  it  must 
be  sufficiently  proved.  When  the  fact  of  delivery 
of  an  indorsed  deposit-receipt  clearly  appears,  then 
justice  requires  that  the  circumstances  and  the  pur- 
poses of  that  delivery  shall  be  ascertained. 

I  think  that  the  Court  has  repeatedly  directed 
inquiry  in  such  cases,  and  I  agree  with  the  opinion 
of  the  Lord  President  (Colonsay)  in  the  case  of 
Muir  V.  Boss. 

With  reference  to  a  deposit-receipt  indorsed  by  a 
party  and  put  into  the  hands  of  another,  the  far- 
ther question,  Quo  animo?  is  a  matter  which  maybe 
inquired  into,  and  as  to  which  one  conclusion  may 
be  ascertained  from  facts  and  circumstances  estab- 
lished by  parole  evidence.  I  concur  also  in  the 
opinion  of  Lord  Deas  in  the  same  case  of  Muir  v. 
Ross,  that  "  the  important  thing  in  the  case  of  a 
deposit  receipt  is  the  delivery.  Now,  it  is  com- 
petent to  prove  the  delivery  by  parole  testimony ; 
and,  if  it  is  competent  so  to  prove  delivery,  it  seems 
difficult  to  hold  that  it  is  not  competent  to  prove, 
in  the  same  way,  what  the  purpose  of  the  delivery 
was,  when  that  purpose  is  consistent  with  the  form 
of  the  writing  delivered."    These  observations  are, 


I  think,  quite  sound,  and  they  are  applicable  to  the 
present  case.  Where  the  holder  of  a  deposit-re- 
ceipt, indorsed  to  him,  has  drawn  the  money,  and  is 
called  on  to  account  for  it,  it  appears  to  me  dear 
that  he  must  be  permitted  to  account  for  it  by 
whatever  satisfactory  proof  he  can  adduce  of  the 
manner,  the  circumstajices,  and  the  purpose  of  in- 
dorsation and  of  delivery.  Accordingly,  in  the  case 
of  Heron  v.  M'Geoch,  13th  Nov.  1861,  14  D  ,  24,  in 
the  case  of  M'KeUars  v.  Hunter,  6th  March  1868, 
20  D.,  761 ;  in  the  case  of  Bryce  v.  Young's  Erse- 
eutors,  20th  Jan.  1866,  4  Macph.,  812;  in  the 
case  of  Kennedy  v.  Rose,  8th  July  1866,  1  Macph., 
142 ;  in  the  case  of  the  Lord  Advocate  v.  M'NeiU, 
6th  Feb.  1861,  2  Macph.,  626  ;  in  the  case  of  Muir 
V.  Ross,  16th  Jan.  1866,  4  Macph.,  820;  and  seve- 
ral other  cases,  the  facts  and  circumstances  attend- 
ing the  indorsation  and  delivery  have  been  inves- 
tigated, parole  testimony  has  been  received,  and 
the  case  has  ultimately  been  decided  on  consider- 
ing the  import  of  the  evidence.  Every  case  de- 
cided, whether  for  or  against  donation,  on  considera- 
tion of  parole  testimony,  is  an  authority  in  favour 
of  the  competency  of  that  testimony.  I  am  of 
opinion  that  in  such  cases  the  matter  is  examin- 
able, and  that  the  exclusion  of  parole  testimony 
would  frustrate  or  defeat  the  examination,  and 
shut  out  the  truth.  To  compel  a  man  to  account 
for  his  possession  and  refuse  to  receive  his  proof 
would,  I  think,  be  a  denial  of  justice.  On  the 
question  of  the  competency  of  evidence,  therefore, 
I  really  cannot  see  any  sufficient  ground  in  law  for 
refusing  inquiry,  or  for  excluding  parole  testimony 
in  support  of  the  indorsation  and  delivery  of  the 
receipt. 

But  another  question  is  raised.  It  is  said  that, 
even  assuming  the  competency  of  parole  evidence 
in  certain  cases  of  donatio  inter  rivos,  it  is  not  com- 
petent here,  because  this  is  a  donatio  mortis  causa, 
which  is  said  to  be  truly  a  species  of  legacy,  and 
to  fall  under  different  rules — ^for  a  legacy  above 
the  value  of  £100  Scots  cannot  be  proved  by 
parole. 

After  the  best  consideration  which  I  have  been  able 
to  give  the  subject,  I  have  formed  the  opinion  that 
donatio  mortis  causa,  as  a  proper  testamentary  act, 
or  a  form  of  legacy,  has  not  been  admitted  or 
adopted  by  our  law.  There  may  be  an  effectual 
donation  made  during  life,  but  of  which  payment 
is  suspended  till  the  death  of  the  donor.  It  is  a 
donation,  and  it  is  mortis  causa,  but  it  is  not  a 
legacy;  nor  is  it  precisely  that  form  of  legacy 
which  in  the  Roman  law  was  termed  donatio  mortis 
causa.  Of  that  species  of  donation,  or  of  the  nature 
of  a  legacy,  we  have  few  examples,  and  Mr  Erskine 
says  that  it  is  "little  known  in  our  practice." 
(Ersk.  8,  8,  91.)  Lord  Glenlee  says,  in  the  case  of 
buyuid  V.  CaddelVs  Trs.,  29th  June  1881,  "We  have 
nothing  like  the  Roman  doctrine  as  to  their  peculiar 
donatio  mortis  causa."  On  this  point,  which  I  have 
carefully  considered,  I  can  resJly  add  nothing  to 
what  your  Lordships  have  already  stated ;  and,  in 
particular,  the  views  explained  by  Lord  Deas  in  the 
latter  part  of  his  opinion,  and  fortified  by  his  re- 
ference to  Baron  Hume's  Lectures,  are  in  entire  ac- 
cordance with  the  opinion  I  have  formed. 

On  the  import  of  the  evidence  I  do  not  intend 
to  dwell.  I  concur  with  the  Lord  Ordinary  and 
with  your  Lordships  in  holding  it  to  be  satisfac- 
tory ;  and  I  think  it  is  only  justice  to  the  defender 
to  say,  that  the  fact  of  his  handing  Mr  Morris  the 
money  drawn  at  the  bank  on  the  deposit-receipt-* 
thus  giving  him  the  opportunity  of  reconsidering 
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his  gill — ^is  creditable  to  him,  andfavouiabletothe 
weight  of  his  testimony. 

rnie  Gonrt  adhered. 

Agent  for  Pursuer — John  Gillespie,  W.S. 

Agent  for  Defender — A.  K.  Morison,  S.S.C. 


Tuesday,  July  16. 

second"division. 

MORITZ  UNGER,  APPELLANT. 
Bankruptcy^ — Appeal — Compearing   Creditors — Exa- 
minalum — Adjournment — Commission.  Circum- 
stances in  which  held  that  the  adjournment  of 
a  diet  for  examination  of  a  bankrupt,  and  the 
granting  of  a  commission  on  the  application  of 
certain  compearing  creditors  to  talie  eyidence 
in  regard  to  matter  embraced  in  a  previous  de- 
position of  the  bankrupt,  were  incompetent. 
This  was  an  appeal  in  the  sequestration  of  Morltz 
Unger,  pearl  and  diamond  merchant  in  Edinburgh, 
and  the  question  was  as  to  the  competency  of  an 
order  for  proof  granted  to  certain  creditors,  pending 
the  examination  of  the  bankrupt. 

The  bankrupt  was  first  examined  on  12th  March 
last,  when  he  made  certain  statements  as  to  the 
loss  of  a  pocket-book  containing  upwards  of  £2600 
worth  of  money  and  jewellery,  which  he  said  had 
dropped  from  his  pocket  into  the  sea  when  travel- 
ling between  Hamburgh  and  Leith  in  the  month 
of  February  preceding.  The  examination  having 
been  adjourned  to  the  18th  March,  was,  on  that 
date,  again  adjourned  till  the  2d  April,  when  the 
bankrupt  was  examined  at  great  length  by  counsel 
on  behalf  of  certain  creditors.  He  repeated  his 
statement  as  to  the  loss  of  the  pocket-book ;  and 
the  Sheriff  thereupon  again  adjourned  the  examina- 
tion till  the  1st  Jnly  that  inquiries  might  be  made. 
Upon  1st  July  a  further  examination  took  place,  at 
the  close  of  which  the  counsel  for  the  compearing - 
creditors  moved  for  a  further  adjournment,  and, 
having  offered  to  guarantee  the  estate  against  any 
further  expense  that  might  be  thereby  incurred, 
obtained  from  the  Sheriff-substitute  (Hallabd)  the 
following  deliverance  : — "  The  Sheriff-substitute, 
in  respect  of  the  guarantee  above  set  forth,  adjourns 
the  further  examination  of  the  bankrupt  till  the  2d 
day  of  October  next,  at  eleven  o'clock  forenoon; 
further,  grants  commission  to  Robert  Stuart,  Esq., 
of  Lincoln's  Inn,  London,  barrister-at-law,  and  to 
the  British  Consul  at  Hamburgh,  to  examine  wit- 
nesses and  receive  documents  with  reference  to  the 
various  matters  contained  in  the  bankrupt's  previ- 
ous examination ;  said  commission  to  be  reported 
against  the  diet  to  which  this  meeting  is  now  ad- 
journed." 

The  bankrupt  appealed  against  this  deliverance, 
maintaining  that  the  adjournment  of  the  examina- 
tion was  incompetent,  and  that  there  was  no  autho- 
rity in  the  Bankrupt  Act  for  granting  such  a  com- 
mission as  proposed. 

The  Court  to-day  sustained  the  appeal,  holding 
that  the  Sheriff  had  no  power  to  adjourn  the  exa- 
mination for  so  long  a  period,  and  that  the  proposed 
commission  to  examine  witnesses  in  London  and 
Hamburgh  was  an  unheard  of  and  incompetent  pro- 
ceeding. The  90th  section  of  the  statute  no  doubt 
gave  certain  powers  to  the  trustee  in  the  way  of  ob- 
taining information,  but  that  section  did  not  con- 
template that  its  machinery  should  be  set  in  motion 
by  individual  creditors,  and  certainly  did  not  con- 
template a  roving  commission  to  take  the  evidence 


of  parties  not  named,  and  not  in  any  way  described 
or  defined. 

Appeal  sustained,  with  costs  against  the  compear- 
ing creditors. 

Counsel  for  the  Appellant— The  Dean  of  Faculty 
and  Mr  Pattison. 

Counsel  for  the  Compearing  Creditors — Mr  Alex- 
ander Moncrieff. 

Counsel  for  the  Trustee  in  the  sequestration- 
Mr  Mackintosh. 


Tuesday  J  July  16. 

GRANT  r.  MACDONALD  AND  OTHERS. 
Mandatory — Suffidency^ObJeetion.  Circumstances 
in  which  objection  to  the  suflttciency  of  a  mah- 
datory  repelled. 
The  pursuer,  as  creditor  of  John  Grant,  timber 
merchant  in  Wales,  raised  a  reduction  of  certain 
transfers  of  a  vessel  named  "  Skylark."  He  called 
as  defenders — I,  the  said  John  Grant,  who  had  at 
one  time  been  the  owner,  and  who  had  executed  a 
transfer  in  favour  of  a  Mr  R.  H.  Macdonald,  resid- 
ing in  Glasgow ;  2,  the  said  R.  H.  Macdonald ;  8, 
the  pupil  c^ldren  of  the  said  John  Grant,  in  whoso 
favour  Macdonald  had  executed  a  transfer.  The 
action  sought  to  have  set  aside  the  transfer  by  Grant 
to  Macdonald,  and  that  by  Macdonald  to  Grant's 
children,  on  the  ground  that  they  were  all  granted 
for  the  purpose  of  defrauding  Grant's  creditors. 
Grant's  children  being  resident  in  Wales,  they  were 
ordered  by  the  Lord  Ordinary  to  sist  a  mandatory. 
They  accordingly  sisted  a  Mr  Johnston.  The  pur- 
suers then  lodged  the  following  note  of  objections 
to  the  mandatory : — 

**  Pattison  for  the  pursuer,  objected  to  the  suffi- 
ciency of  the  mandatory  proposed  by  the  defenders, 
who  is  named  and  designed  in  the  mandate,  '  Mr 
James  Johnston,  insurance  agent,  residing  at  East 
Drummond  Street,  Edinburgh.'  The  said  manda- 
tory has  no  known  or  ostensible  business  or  means. 
His  name  is  not  in  the  '  Edinburgh  Directory,'  nor 
has  he  any  place  of  business.  Acting  on  the  in- 
formation of  the  defenders'  agent,  who  gave  his 
description  as  '  collector  and  insurance  agent.  No. 
28  East  Drummond  Street,'  the  pursuer's  agent 
made  inquiries  at  that  address.  He  found  that  the 
house  where  he  resides  consists  of  a  garret  at  the 
top  of  a  common  stair,  having  all  the  appearance  of 
poverty  and  wretchedness.  There  is  no  name-plate 
on  the  door,  the  bell-wire  is  broken ;  and  the  only 
person  in  the  neighbourhood  who  had  any  know- 
ledge of  Mr  James  Johnston  stated  he  believed  him 
to  be  collector  for  a  burial  society.  Nobodv  else 
knew  anything  of  him.  He  does  not,  so  far  as 
t&e  pursuer  can  learn,  represent  or  act  for  any  in- 
surance office." 

Lord  Kinloch  pronounced  the  following  interlo- 
.  cutor: — 

•*  19th  June  1867. — The  Lord  Ordinary  having 
heard  parties'  procurators  on  the  minute  for  the 
pursuer,  No.  22  of  process,  remits  to  the  Sheriff  of 
Edinburghshire  to  inquire  into  the  sufficiency  of 
the  proposed  mandatory,  and  to  report. 

(Signed)        *♦  W.  Penkkt." 

The  Sheriff  issued  the  following  report : — 

"Edinburgh,  June  25,  1867.— The  Sheriff  has 
directed  inquiry  through  the  Sheriff-clerk  as  to  the 
sufficiency  as  mandatory  of  James  Johnston,  and 
the  result  of  the  inquiries  made  is  the  following ; — 
Johnston  resides  in  the  fifth  fiat  of  No.  23  East 
Drummond  Street.    There  is  no  name-plate  on  the 


Digitized  by 


Google 


190 


The  SeoUiah  Law  Bcporter. 


[July 


door,  and  the  bell-wire  is  broken.  He  has  a  small 
honse  of  two  rooms  and  kitchen,  and  the  house  ap- 
peared tolerably  well  furnished  for  a  honse  of  the 
kind.  The  rent  was  mentioned  £10  or  £10,  lOs. 
per  annnm.  He  is  employed,  and  has  been  so  for 
about  ten  days,  as  canvasser,  under  Mr  M'Cormick, 
agent  for  the  City  of  Glasgow  Friendly  Society,  re- 
siding at  135  High  Street,  and  receives  from  5s.  to 
£1  per  week,  varying  according  to  the  number  of 
insurances  effected.  Previous  to  this,  and  for  some 
time,  he  was  employed  in  a  similar  way  by  Mr 
Angus  M'Kay,  4  Hill  Place,  agent  for  the  Scottish 
Legal  Insurance  Company,  and  by  Mr  Geddes,  St 
John  Street,  agent  for  the  British  Legal  Insurance 
Company,  and  his  wages  when  in  these  employ- 
ments might  be  about  £1  per  week.  None  of  the 
persons  from  whom  this  information  was  obtained 
had  any  knowledge  that  Johnston  is  a  man  of 
means,  or  thought  he  was  in  circumstances  to  be 
accepted  as  mandatory.  "  Abchd.  Davidson." 

LoBD  KiNLooH  then  approved  of  the  mandatory, 
and  pronounced  the  following  interlocutor ; —         • 

"  Edinburgh,  8d  July  1867.— The  Lord  Ordinary 
having  heard  parties'  procurators,  repels  the  objec- 
tions stated  for  the  pursuer  to  the  sufficiency  of  the 
mandatory  proposed  for  the  defenders,  and  sists 
James  Johnston  as  mandatory  for  the  defenders, 
in  terms  of  his  minute,  No.  80  of  process ;  grants 
leave  to  the  pursuer  to  reclaim  against  this  inter- 
locutor." 

The  pursuer  reclaimed,  but  the  Court  adhered. 

Counsel  for  Pursuer — Mr  Pattison  and  Mr  Alex- 
ander Nicolson.    Agent — James  Somerville,  S.S.C. 

Counsel  for  Defenders— Mr  W.  N.  M'Laren. 
Agent— J.  M.  Macqueen,  S.S.C. 

Wednesday,  July  17. 

DTTKE  OF  BUCCLEUCH  AND  0THEB8  V, 
COWAN  AND  OTHERS. 
{AnU,  vol.  ii,  p.  258,  vol.  iii,  pp.  61,  188.) 
Process — Jury    T*rial — Auditor*t    Report — CounseVt 
Pge» — Scientific   Witnutes.    Circumstances  in 
which  rates  fixed  for  fees  to  be  allowed  to 
counsel  and  for  the  attendance  of  scientific 
witnesses,  and  for  the  preparation  of  reports. 
This  case  came  before  the  Court  to-day  on  a  re- 
port from  the  auditor  of  the  pursuers'  account,  who 
were  ultimately  successful  in  the  action.    The  pur- 
suers objected  that  the  auditor  had  disallowed  a 
payment  of  £27,  98.  8d,  made  to  a  water-bailiff  in 
1848,  during  the  dependence  of  the  original  action, 
and  maintained  that  as  they  had  been  successful  in 
the  case  they  should  be  relieved  of  it.    The  Court, 
however,  approving  of  the  auditor's  report,  held 
that  as  this  was  a  payment  made  under  a  mutual 
agreement  it  must  be  held  to  be  extra-judicial.   The 
auditor's  report  dealt  with  three  other  matters — (1) 
the  number  of  counsel ;  (2)  fees  allowed ;  (Z\  fees 
to  scientific  witnesses.    The  auditor  allowed  two 
seniors  and  one  junior,  owing  to  the  importance  of 
thepase;  and  to  these  he  allowed  30,  20,  and  14 
guineas  per  day  respectively,  following  the  prin- 
ciple of  doubling  the  foes,  which  were  allowed  in 
the  case  of  Hubhack  v.  N<fHh  British  Railway  Com- 
pany, 25th  June  1864,  a  course  which  he  considered 
reasonable  looking  to  the  importance  of  the  inter- 
ests involved  in  this  case.    The  fees  of  the  scien- 
tific witnesses  were  fixed  by  the  auditor  in  confor- 
mity with  the  rule  adopted  in  the  case  of  OilUspie 
V.  Russell,  at  5  guineas  per  diem,  8  giiineas  being 
allowed  for  each  analysis;  and  to  this  the  Court 


adhered.  The  auditor's  report  accordingly  was  in 
all  respects  sustained.  The  amount  of  the  account 
was  £6058,  10s.  4d.;  taxed  off,  £2846,  lis.  7iL; 
leaving  a  balance  due  by  the  defenders  of  £3706, 
188. 9d.  

OOUET  OF  TEINDS. 


Wednesday,  July  17. 

MINISTER  OF  KIRKCALDY,  PETITIONER. 

Farish—Minister—Olebe  Land  (Scotland)  Act  1866. 

Form  of  procedure  in  a  petition  by  a  parish 

minister  for  authority  to  feu  a  glebe,  presented 

under  the  "Glebe  Lands  (Scotland)  Act  1866.** 

This  was  a  petition  at  the  instance  of  the  Rev. 

Mark  Johnston  Bryden,  minister  of  the  parish  of 

Kirkcaldy,  in  the  presbytery  of  Kirkcaldy  and 

county  of  Fife,  for  authority  to  feu  part  of  the 

glebe  of  Kirkcaldy,  presented  under  the  provisions 

of  the  Olebe  Lands  (Sootland)  Act. 

The  petition,  after  setting  forth  the  name  and 
designation  of  the  petitioner,  narrated  at  length 
the  5th  section  of  the  Act,  the  interpretation  clauaa 
(section  2),  and  the  6th,  7th,  8th,  9th,  10th,  11th, 
12th,  13th,  14th,  and  18th  sections,  and  stated 
generally  the  nature  of  .the  remaining  sections. 
The  petition  then  stated  the  stipend  of  the  peti- 
tioner, and  the  extent  and  population  of  the  parish ; 
that  the  glebe  consisted  of  two  portions,  one  portion 
called  the  small  glebe,  in  the  immediate  vicinity  of 
the  manse,  and  the  other  portion  called  the  huge 
glebe,  and  of  above  4*616  acres  in  extent,  lying  at 
some  distance ;  that  the  whole  of  the  said  glebe 
was  at  present  arable,  except  a  small  part  occupied 
as  a  rope  work ;  and  that  the  large  glebe  was  well 
adapted  for  sites  for  workmen's  houses,  for  which 
there  was  a  great  demand  in  that  neighbourhood, 
there  being  large  public  works  in  the  immediate 
vicinity.  The  petition  farther  stated  that  the 
minimum  yearly  feu-duty  at  which  it  was  proposed 
to  feu  this  portion  of  the  glebe  was  £20  per  acre, 
but  it  was  anticipated  that  a  considerably  higher 
rate  could  be  obtained.  The  rents  at  present  de- 
rived by  the  petitioner  from  the  large  glebe 
amounted  to  £38,  16.,  and  were  the  whole  of  it 
leued,  which  there  was  every  reason  to  believe 
would  be  done  forthwith,  the  feu-duty  at  the  mini- 
mum rates  proposed  would  amount  to  £92,  Ids.  4d^ 
and  the  petitioner  and  his  successors  in  office  would 
thereby  be  benefited  to  the  extent  of  £88,  16s.  4d. 
per  annum,  subject  to  the  interest  on  the  expenses 
of  the  present  application,  and  of  making  the  ne- 
cessary streets,  roads,  passages,  sewers,  and  drains 
to  and  through  the  glebe,  which,  however,  would  be 
ultimately  paid  off  by  the  casusJties  of  superiority. 
The  petition  prayed  for  intimation  and  service 
in  terms  of  the  act,  and  craved  the  Court : — "  (1) 
To  authorize  and  empower  the  petitioner,  and  his 
successors  in  office,  at  the  sight  of  the  heritors, 
as  defined  by  the  said  Act,  and  of  the  presby- 
tery, subject  to  the  provisions  of  the  foresaid 
Act,  to  grant  and  dispose  of  the  portion  second 
above  described,  of  the  said  glebe  of  Kirkcaldy,  or 
any  part  or  parts  thereof,  in  feu-farm  fee  and  heri- 
tage for  the  highest  feu-duties  that  can  be  got  for 
the  same,  not  being  less  than  the  minimum  feu- 
duty  to  be  fixed  by  your  Lordships,  and  that  either 
by  public  auction  or  private  contract,  to  feu  the 
whole  or  any  part  or  parts  of  the  said  portion  of  the 
glebe  of  Kirkcaldy,  and  that  at  all  time  or  times 
and  in  such  portions  as  he  or  they,  with  the  con- 
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sent  of  the  said  heritors  sjid  the  presbytery,  may 
from  time  to  time,  or  at  any  time,  think  fit ;  (2) 
To  fix  and  determine,  by  order  or  interlocutor,  the 
minimum  rate  or  rates  of  feu-duty  at  which  the 
said  portion  of  the  glebe  may  be  feued ;  (8)  To  ap- 
prove by  interlocutor  of  the  form  or  forms  of  feu- 
charter  to  be  lodged  in  process  by  the  petitioner,  as 
tho  same  may  be  altered  or  adjusted  under  your 
Lordships'  authority,  as  the  form  or  forms  to  be 
made  use  of  from  time  to  time  as  such  feus  respec- 
tively shall  be  granted ;  (4)  To  authorize  the  pe- 
titioner and  his  successors  in  office,  with  the  con- 
tent of  the  heritors  and  the  presbytery,  to  grant 
the  said  feus  in  the  form  or  forms  so  approved  of 
from  time  to  time  as  he  and  they  shall  think 
proper,  subject  to  any  conditions  or  stipulations 
which  your  Lordships  may  deem  proper ;  and  (6) 
To  decern  the  amount  of  the  costs,  charges,  and 
expenses  incurred  by  the  petitioner  in  the  present 
application  and  incidental  thereto,  and  of  making 
and  constructing  streets,  roads,  passages,  sewers, 
and  drains,  in  or  through  the  said  portion  of  the 
glebe,  as  the  same  shall  be  ascertained  in  the  course 
of  the  present  petition,  a  permanent  burden  upon 
the  said  glebe,  all  in  terms  of  the  before-recited 
Act :  or  to  do  further  or  otherwise  in  the  premises 
as  to  your  Lordships  shall  seem  just." 

Along  with  the  petition  was  lodged  a  draft  form 
of  feu-disposition. 

The  Lord  Ordinary  (Baboaplb)  remitted  to  Mr 
Charles  Macgibbon,  builder,  to  inquire  into  the  facts 
stated  in  the  petition,  and  to  report  his  opinion 
thereon,  and  as  to  the  minimum  rate  at  which,  if 
the  petition  was  granted,  the  glebe  should  be  feued 
or  leased  for  building,  and  as  to  any  conditions  or 
restrictions  subject  to  which  the  prayer  of  the  peti- 
tion should  be  granted. 

Mr  Macgibbon  reported. 

The  Lord  Ordinary  thereupon  reported  the  case 
to  the  Teind  Court. 

The  Court — this  being  the  first  petition  under 
the  Glebe  Act  1866->remitted  to  Mr  J.  G.  Murray, 
W.S.,  to  examine  the  proceedings,  with  the  pro- 
posed fen-charter,  and  to  frame  such  a 'form  of  feu- 
charter  or  feu-contract  as,  in  his  opinion,  would  be 
most  suitable  and  convenient  to  this  and  similar 
cases. 

Mr  Murray  reported,  with  a  form  of  feu-charter, 
in  terms  of  this  remit. 

The  petition  was  again  moved  in  before  the 
Court,  and  the  following  interlocutor  was  pro- 
nounced :— "  Having  resumed  consideration  of  the 
petition,  with  the  report  of  the  Lord  Ordinary  and 
also  the  report  of  Mr  T.  G.  Murray,  W.S.,  Approve 
of  the  form  of  feu-charter,  as  now  amended  and 
finally  adjusted.  No.  of  process,  now  authenti- 
cated as  relative  hereto,  and  appoint  it  to  be  the 
form  of  feu-charter  to  be  used  from  time  to  time 
mutatis  mutandU  in  feuing  tho  portion  of  the  glebe 
of  Kirkcaldy  after-mentioned;  prohibit  the  clerk 
from  lending  the  same,  but  authorize  him  to  give 
to  all  parties  interested  certified  copies  thereof: 
Authorize  and  empower  tho  petitioner  and  his  sue- 
'ceasors  in  office,  ministers  of  the  said  parish,  subject 
to  the  provisions  of  the  Glebe  Lands  (Scotland) 
Act  1866,  to  dispone  that  portion  of  the  said  glebe 
described  in  the  petition  as  the  large  glebe  of  Kirk- 
caldy, or  any  part  or  parts  thereof,  in  feu  for  the 
highest  feu-duty  or  feu-duties  that  can  be  obtained 
for  the  same,  not  being  less  than  the  rate  of  £20 
per  acre,  and  that  in  such  portions  and  a,^  such 
times  as  he  and  they  may  find  expedient,  to  be 
holdcn  by  tho  disponees  and  feuars  thereof  of  and 


under  the  minister  of  the  parish  for  the  time  allen- 
arly  as  lawful  superior ;  and  quoad  ultra  supersede 
in  the  meantime  farther  consideration  of  the  peti- 
tion :  Allow  an  account  of  the  expenses  incurred 
by  the  petitioner  to  be  lodged,  and  remit  the  same 
to  the  auditor  to  tax  and  to  report." 

The  Lord  Pbssiosnt  intimated  the  opinion  of  tho 
Court  to  be,  that  the  petition  should  remain  in 
Court,  to  be  moved  in  from  time  to  time  as  might 
be  necessary,  and  that  it  would  not  be  necessary  in 
future  in  such  petitions  to  set  out  at  length  all  the 
clauses  of  the  Act,  but  that  a  general  reference 
would  be  sufficient. 

Counsel  for  Petitioner — A.  Gibson,     j 
Agent— G.  F.  Scott,  S.S.C.  )C 

OOUET   OF   SESSION. 
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Wednesday  J  July  17. 
FIRST  dTvISION. 

CAMPBELL,  PETITIONER. 
Ttitor-nominate — Authority  to  Borrow  Money — 20  ^ 
21  Vict.j  c.  66,  §  4.     Petition  by  tutor-nomin- 
ate for  authority  to  borrow  money  on  security 
of  pupil's  estates  held  properly  presented  in  the 
Inner-House. 
This  was  a  petition  at  the  instance  of  Colin 
Campbell,  tutor-nominate  to  Robert  Dixon  of  Le- 
vengrove,  Dunbartonshire,  for  authority  to  borrow 
money  on  the  security  of  the  pupil's  heritable 
estate,  to  enable  him  to  discharge  certain  debts 
due  by  the  estate  of  the  pupil's  father,  the  late 
Robert  Dixon. 

Fbaseb,  for  the  petitioner,  raised  the  point  whe- 
ther such  a  petition  ought  to  be  presented  in  the 
Inner-House  or  before  the  Lord  Ordinary.  He 
cited  20  and  21  Vict.,  c.  66,  §  4,  and  the  following 
authorities  :—iromofi,  20th  Feb.  1867,  19  D.,  498; 
Moriwn,  19th  July  1861,  28  D.,  1878;  Kyle,  10th 
June  1862,  24  D.,  1088 ;  Young,  26th  Feb.  1864,  2 
Macph.,  696;  Stewairt  v.  Chalmere,  14th  June  1864, 
2  Macph.,  1216;  Brown's  Tutors,  16th  July  1867; 
ante,  p.  184. 

LoBD  Pbisiuent — It  seems  to  me  that  this  clause 
of  the  Act  of  Parliament  has  been  construed  with 
great  attention  to  this  general  principle  or  rule, 
that  all  applications  to  what  is  properly  the  nobile 
offieium  of  the  Court,  fall  naturally  to  be  presented 
to  the  Inner-House.  And  certainly  the  attention 
the  Court  have  paid  to  that  general  rule  has  very 
much  limited  the  general  words  at  the  beginning 
of  the  clause ;  and  the  reason  for  that  limitation  in 
sound.  As  to  the  present  petition,  that  is  clearly 
an  application  to  the  nobile  ojfficium  of  the  Court  in 
the  highest  sense  of  the  term.  There  is  no  more 
delicate  exercise  of  the  equitable  jurisdiction  of  the 
Court  than  in  granting  powers  to  tutors-nominate. 
I  have  no  doubt  that  this  is  rightly  presented  in  the 
Inner-House. 

The  other  Judges  concurred.  Lob©  Dbas  observ- 
ing, that  the  other  construction  suggested  would 
lead  to  this,  that  the  wliole  nobile  offieium  of  the 
Court  would  be  committed  to  the  Lord  Ordinary. 
The  Court  had  before  them  a  number  of  these  peti- 
tions by 'tutors-nominate  for  special  powers;  they 
had  held  that  they  were  all  competent,  and  that  the 
Court  must  bestow  the  greatest  attention  on  the 
case  before  they  would  exercise  their  nobiU  offieium. 
On  the  motion  of  the  petitioner,  the  Court  remit- 
ted to_  the  Lord  Ordinary  to  inquire  and  report. 
Agent  for  Petitioner — John  Koss,  S.S.C. 
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Wednesday^  July  17. 


GUILD  V.  GIBB. 
Process — AdvoccUion — Failure    to  Print   and   Box. 
Advocator  having  failed    to   obtemper  Lord 
Ordinary's    interlocutor   appointing    him    to 
print  and  box,  the  respondent  printed  the  Lord 
Ordinary's  interlocator  and  the  note  of  advoca- 
tion, and  enrolled  in  the  single  bills.     Case 
sent  to  summar  roll.    Thereafter,  in  respect 
of  no  appearance  by  advocator,    advocation 
dismissed. 
This  was  an  advocation  from  the  Sheriff-court  of 
Dundee.    The  note  of  advocation  was  lodged  with 
the  Clerk  of  Court  on  2nd  April  1867.    The  Lord 
Ordinary,  on   18th  June  1867,  pronounced  this 
interlocutor : — "  Allows  parties  to  lodge  additional 

Eleas  in  law  in  eight  days  each,  and  on  the  same 
elng  done,  on  the  motion  of  the  advocator,  reports 
this  advocation  to  the  Lords  of  the  First  Division, 
in  terms  of  the  statute ;  appoints  him  to  print  the 
record,  proof,  and  any  other  papers  which  may  be 
deemed  necessary;  and  to  box  the  same  to  the 
Court,  and  grants  warrant  to  enrol  in  the  Inner- 
House  rolls  in  common  form." 

The  advocator  lodged  no  additional  pleas.  He 
did  not  print  and  box.  The  respondent  then,  fol- 
lowing the  procedure  in  the  case  of  Dow  and  man- 
datory  v.  Jamietany  18th  June  1867  (anie^  pp.  107, 
178,)  printed  the  Lord  Ordinary's  interlocutor  of 
18th  June,  and  the  note  of  advocation.  The  case 
appeared  in  the  single  bills. 

Bkbbt  for  the  respondent,  moved  the  Court  to 
close  the  record  and  send  the  case  to  the  summar 
roll,  with  the  view  of  having  it  disposed  of. 

Thoxs  for  the  advocator,  contended  that  the  mo- 
tion was  incompetent.  He  cited  Millar  v.  Logan,  20 
D.,  522,  and  maintained  that,  no  additional  pleas 
having  been  lodged  by  the  parties,  the  report  to 
the  Inner-House  fell,  and  the  case  was  still  before 
the  Lord  Ordinary.  The  report  was  conditional, 
and  did  not  take  effect  until  additional  pleas  were 
lodged.  He  contended  that  the  case  of  Dcfw  v. 
Jamieson  was  not  an  authority  in  point,  the  inter- 
locutor in  that  case  not  being  in  the  same  terms  as 
here. 

LoxtD  Pbbsidkht — It  certainly  is  very  desirable 
to  have  some  means  of  preventing  an  advocator 
from  lying  by  as  this  advocator  has  been  doing,  and 
tiding  over  a  session  in  this  way,  without  taking  a 
single  step  in  his  advocation,  and  I  don't  see  any 
difficulty  from  the  statute.  The  Lord  Ordinary  is 
directed,  if  a  motion  be  made  to  that  effect  before 
him,  to  appoint  the  record  and  proof  to  be  printed, 
and  boxed  to  the  Judges  of  the  Inner-House,  and 
to  report  the  cause  to  the  Inner-House ;  but  it  is 
not  on  that  being  done  that  he  is  to  report,  nor 
on  anything  being  done,  in  so  far  as  the  statute  is 
concerned.  And,  unless  there  is  some  difficulty  in 
the  form  of  the  interlocutor  here,  we  are  in  a  posi- 
tion to  send  the  case  to  the  roll.  At  first  sight 
there  does  seem  some  difficulty.  The  Lord  Ordi- 
nary allowed  parties  to  lodge  additional  pleas, 
in  eight  days  each,  and,  on  that  being  done,  reports 
to  the  Inner-House.  Certainly,  taking  that  liter- 
ally, the  report  does  not  properly  become  a  report 
until  that  is  done.  But  looking  to  the  fact  that 
the  thing  is  only  allowed  to  be  done,  and  may  be 
done  or  not  as  the  parties  think  fit,  this  is  too 
strict  a  reading  of  the  interlocutor.  I  think  the 
Lord  Ordinary  intended  to  allow  each  party  eight 
days  to  lodge  additional  pleas,  and  after  that  to  re- 


port, whether  they  lodged  additional  pleas  or  not. 
And,  therefore,  such  condition  as  there  is  prefixed 
to  this  interlocutor  is  sufficiently  purified  by  tiie 
lapse  of  time  allowed  for  lodging  additional  pleas, 
as  well  as  by  the  actual  lodging  of  additional  pleas. 
And,  therefore,  this  report  is  now  an  unconditional 
report,  and  the  case  falls  under  the  principle  of  Dow 
V.  Jamiesony  which  we  decided  a  very  short  time 
ago.  And  therefore  I  think  we  ought  to  send  this 
note  of  advocation  to  the  roll ;  and  in  order  to  make 
the  remedy  practically  available  to  the  respondent^ 
it  is  necessary  to  put  it  to  the  roll  immediately ; 
but  we  may  give  the  advocator  all  the  time  we  can, 
consistently  with  that,  to  put  himself  right  by 
printing  and  boxing  the  papers.  What  I  propose 
is,  to  put  it  to  the  roll  for  Saturday ;  and  if  the  ad- 
vocator has  not  by  that  time  printed  and  boxed,  we 
shall  give  judgment  against  him  by  default. 

The  other  Judges  concurred. 

On  the  following  Saturday,  accordingly,  the  case 
was  put  out  in  the  summar  roll.  The  advocator 
did  not  appear.  The  Court,  in  respect  of  ^his  non- 
appearance, dismissed  the  advocation,  with  ex- 
penses. 

Agents  for  Advocator — Lindsay  &  Paterson, 
W.S. 

Agents  for  Respondent — ^Murray,  Beath,  & 
Murray,  W.  S. 


Thursday,  July  18. 
FIEST  DIVISION. 

NEWTON  V,  NEWTON.     % 
Entail — Deed  of  Locality — Reduction— Deathbed — 
Reserved  Power  —  Faculty  —  litres  —  Bond  of 
Provision.    Circumstances  in  which  a  deed  of 
locality  and  a  bond  of  provision  in  favour  of 
younger  children,  executed  by  an  heir  of  entail, 
reduced  on  the  head  of  deathbeds 
Bond   of  Annuity — Entail — Reduction,      Circum- 
stances in  which  held  that  a  bond  of  annuity 
executed  by  an  heir  of  entail  was  struck  at  by 
the  prohibition  in  the  entail,  and  deed  re- 
duced. 
The  pursuer,  W.  D.  0.  Hay  Newton,  succeeded 
on  the  death  of  his  father,  on  19th  November  1863, 
to  the  entailed  estates  of  Newton.    In  the  following 
year  he  raised  three  actions.    The  first  of  these  ac- 
tions was  directed  against  his  mother,  and  con- 
cluded for  reduction,  ex  capite  UcU,  of  a  deed  of 
locality  executed  in  her  favour  by  the  deceased  Mr 
Hay  Newton,  on  81st  October  1863. 

The  defender  did  not  dispute  that  the  deed  in 
question  had  been  executed  by  the  late  Mr  Newton 
on  deathbed,  but  she  maintained  these  pleas; — (1) 
That  the  action  was  excluded  by  a  bond  of  provi- 
sion or  annuity  executed  in  her  favour  by  the  de- 
ceased Mr  Newton,  in  terms  of  the  Aberdeen  Act, 
in  1860 ;  (2)  that  bond  was  binding  on  the  pur- 
suer, and  was  valid  and  effectual,  so  far  as  regarded 
the  lands  therein  described,  and  in  so  far  as  tho 
deed  of  locality  now  sought  to  be  reduced  affected 
these  lands,  the  pursuer's  title  to  maintain  the  ac- 
tion was  excluded;  (8)  the  deed  of  locality  had 
been  executed  in  terms  of  reserved  faculties  in  the 
deeds  of  entail,  and  was  therefore  effectual;  (4) 
the  plea  of  deathbed  was  excluded,  in  respect  that 
the  deed  sought  to  be  reduced  was  granted  for  oner- 
ous causes;  and.j^oro/m,  the  defender  was  entitled 
to  maintain  the  deed  to  the  extent  of  her  right  of 
terco  in  the  lands. 
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To  meet  the  defence  founded  on  the  hond  of  an- 
nuity of  1860,  the  pursuer  brought  an  action  of  re- 
duction of  that  bond,  principedly  on  the  ground 
that  it  was  struck  at  by  the  prohibitions  of  the  ex- 
isting deed  of  entail. 

A  third  action  was  raised  by  the  pursuer,  conclud- 
ing for  reduction,  ex  capite  Ueti,  of  a  bond  of  provi- 
sion executed  by  the  late  Mr  Hay  Newton  in  favour 
of  his  younger  children. 

In  the  first  action  the  Lord  Ordinary  (Baboaplb) 
pronounced  an  interlocutor  repelling  the  pleas  of 
the  defender  and  reducing  the  deed  of  locality. 

In  the  second  action  he  found  that,  ''On  17th 
July  1861  the  deceased  John  Stuart  Hay  Newton, 
the  father  of  the  pursuer,  executed,  under  authority 
of  the  Court,  in  terms  of  the  4th  section  of  the  Act 
11  and  12  Vict,  c.  86,  a  disposition  and  deed  of 
strict  entail  of  the  estate  of  Newton  in  favour  of 
himself  as  institute,  and  the  pursuer  and  the  other 
substitute  heirs  of  entail  therein  mentioned ;  and 
that  the  fetters  of  said  entail  were  thereby  imposed' 
on  the  institute  as  well  as  on  the  substitute  heirs 
of  entail :  Finds  that  the  said  disposition  and  deed 
of  entail  gave  power  to  the  institute  and  heirs  of 
entail  to  grant  liferent  infeftments  to  their  wives, 
by  way  of  locality  allenarly,  but  did  not  give  power 
to  them  to  grant  provisions  of  the  nature  of  the 
bond  of  provision  or  annuity  in  favour  of  the  de- 
fender, which  is  sought  to  be  reduced  in  the  present 
action :  Finds  that  such  a  bond  of  provision  and 
annuity  is  struck  at  by  the  prohibitions  of  the 
said  deed  of  entail:  Finds  that  the  said  bond  of 
provision  and  annuity  was  executed  by  the  said  de- 
ceased John  Stuart  Hay  Newton  on  18th  December 
1860,  under  the  power  conferred  by  the  Act  of  Par- 
liament 6  Geo.  IV.,  c.  87,  while  he  possessed  the 
■aid  estate  under  a  former  deed  of  entiull,  dated  18th 
June  1724,  and  that  the  same  remained  undelivered, 
in  the  possession  of  himself  or  his  agent  at  and  sub- 
sequent to  the  date  when  he  executed  the  said  dis- 
position and  deed  of  entail  in  1861 :  Finds  that  in 
these  circumstances  the  pursuer,  as  heir  of  entail, 
is  entitled  to  set  aside  the  said  bond  of  provision  or 
annuity,  as  being  struck  at  by  the  prohibitions  of 
the  entail ;"  and  therefore  reduced  the  deed. 

In  the  third  action  the  Lord  Ordinary  also  pro- 
nounced an  interlocutor  repelling  the  defences,  and 
reducing  the  deed. 

The  defenders  reclaimed. 

Shamd  for  them. 

Fbaskb  and  Oiffobd  in  reply. 

The  judgment  of  the  Court  was  delivered  by 

LoBD  CuBBiEHiLL — ^The  pursuor  succeeded  as 
heir  of  entail  to  the  estate  of  Newton  on  the 
death  of  his  father,  John  Stewart  Hay  Newton,  on 
10th  November  1868.  On  81st  October  preceding, 
and  when  on  deathbed,  that  gentleman  g^ranted 
two  deeds  of  provision  in  favour  of  his  wife  and  his 
younger  children,  in  terms  of  powers  to  that  effect 
reserved  by  the  deeds  of  entail.  One  of  them  was  a 
liferent  by  way  of  locality  in  favour  of  his  wife  over 
certain  portions  of  the  entailed  estate.  The  other 
was  a  bond  binding  the  heirs  of  entail  to  pay  a  cer- 
tain sum  as  provisions  to  the  younger  children.  It 
is  not  disputed  either,  on  the  one  hand,  that  in  law 
these  provisions  would  have  been  valid  and  effec- 
tual if  they  had  been  executed  while  the  granter  was 
in  liegie  pomtie,  or,  on  the  other  hand,  that  in  fact 
the  granter  was  on  deathbed  when  these  provisions 
were  granted.  He  had  previously,  on  18th  De- 
cember 1860,  granted  in  favour  of  his  spouse  a 
bond  for  a  liferent  annuity  of  £500  over  the  en- 
tailed estate,  in  virtue  of  the  powers  in  Lord  Aber- 
voL.  ly. 


deen's  Act.  The  pursuer,  as  heir  of  entail  in  the 
estate,  has  instituted  three  actions.  One  is  an  ac- 
tion of  reduction  ex  eapite  lecti  of  the  deed  of  life- 
rent locality.  Another  is  an  action  of  reduction  of 
a  bond  of  liferent  annuity,  upon  which  the  grantee 
now  founds  alternatively,  either  as  supporting  tlie 
deed  of  locality  of  1868,  or,  if  that  deed  should  be  re- 
scinded, as  being  itself  asubsisting  and  effectual  pro- 
vision. She  does  not  claim  both  the  provisions.  And 
the  third  is  an  action  of  reduction  of  the  bond  of  pro- 
vision of  1868  in  favour  of  the  granter*s  younger 
children.  As  the  decision  of  all  these  actions  de- 
pends upon  the  peculiar  character  of  certain  deeds 
of  entail  which  are  included  in  the  titles  under 
which  the  granter  of  the  deeds  under  challenge 
held  the  entailed  estate,  it  may  simplify  the  con- 
sideration of  the  questions  in  dispute  to  premise  a 
brief  history  of  these  entails. 

1.  The  first  of  them  is  the  original  entail  of  the 
estate  of  Newton.  It  was  granted  on  18th  June 
1724  by  Sir  Richard  Newton,  in  favour  of  the  series 
of  heirs  therein  mentioned.  It  contains  all  the 
conditions  prescribed  by  the  statute  1685,  for 
rendering  entails  effectual.  But  these  conditions 
are  qualified  with  a  clause,  "  exerting  and  reserving 
always  furth  and  from  the  eaid  Uaueet  irritant  fuU 
power  and  liberty  to  the  said  heirs  and  members  of 
tailzie  above  mentioned  to  grant  liferent  infeft- 
ments to  their  ladies  and  husbands,  by  .way  of  lo- 
cality allenarly,  m  lieu  of  their  teree  and  courtesy, 
from  which  they  are  hereby  excluded^  (of  the  amount 
therein  specified),  and  also  in  provide  their  younger 
children,  beside  the  heir,  to  three  years'  free  rent 
of  the  said  lands  and  estate."  It  is  of  importance 
to  attend  to  the  nature  and  effect,  both  of  the  ex- 
elueion^  and  also  of  the  exception  and  reservation, 
contained  in  this  clause. 

On  the  one  hand,  the  exclusion  of  the  terce  of 
widows  of  heirs  of  entail  was  absolute.  They  were 
in  no  circumstances  to  have  right  to  terce.  But 
this  exclusion  did  not  operate  as  a  restriction  of  the 
powers  of  ownership  of  the  heirs  of  entail.  On  the 
contrary,  its  practical  operation  was  to  enhance  the 
right  of  each  successive  heir  by  freeing  it  from  a 
burden  which  otherways  would  have  been  imposed 
upon  it  hy  the  law  itself  in  favour  of  his  predeces- 
sor's widow, — in  the  same  way  as,  by  the  law  itself, 
there  are  imposed  on  the  executors  of  defuncts  who 
leave  widows  and  children  the  burdens  otjus  relictce 
and  legitim.  As  the  right  of  terce  is  conferred  by 
the  law  itself,  the  entailer,  Richard  Newton,  could 
not  have  excluded  his  own  widow  from  her  legal 
right  of  terce.  But  he  had  power  to  qu^ify  the 
rights  which  he  granted  to  other  parties  by  the  en- 
tail by  such  an  exclusion  of  the  terce  of  widows,  in 
virtue  of  the  principle  that  when  a  gift  is  made 
under  a  condition  the  condition  is  effectual  against 
the  donees  if  they  accept  of  the  gift.  And  it  being  a 
condition  of  the  investitures  of  every  party  suc- 
ceeding to  the  entailed  estate  that  his  widow  should 
not  have  terce  out  of  the  estate,  his  sasine,  which 
is  the  very  foundation  of  a  widow's  claim  of  terce, 
did,  by  its  own  terms,  expressly  exclude  her  claim 
to  such  a  right.  In  such  cases  the  exclusion  de- 
rives its  effect,  not  from  the  fettering  clauses  of  the 
entail,  but  from  its  being  the  condition  of  the  gift 
by  the  donor  to  the  heirs  of  entail.  This  principle 
was  settled,  after  full  discussion  and  consideration, 
in  the  case  of  Reid  qf  Hoselaw,  24th  November 
1794,  M.,  p.  15,869.  In  that  case  an  estate  had 
been  settled  by  an  entail  on  a  series  of  heirs,  sub- 
ject to  prohibitory  and  resolutive  clauses,  but 
these  restrictions  were  not  fenced  with  an  irritapt 
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clause,  BO  that  the  entail  waa  not  a  statutory  one.  It 
contained  an  express  power  to  each  heir  of  entedl 
"to  provide  a  liferent  jointure  in  favour  of  their 
wives  out  of  the  estate  by  way  of  locality  only/' 
not  exceeding  a  certain  amount,  "  which  liferent 
locality  so  to  be  provided  to  them  is  hereby  de- 
clared to  be  in  full  satisfaction  to  them  of  all  they 
can  ask  or  claim  of  the  law  in  name  of  terce;  de- 
claring also  that,  albeit  it  should  happen  any  of 
the  heirs  of  tailzie  above  specified  to  fail  in  pro- 
viding .their  wives  conform  to  the  above  written 
reservations  to  that  effect,  yet  the  wives  shall  have 
no  manner  of  right  to  the  terce."  An  heir  of  entail 
who  possessed  under  that  deed  died  suddenly 
without  having  made  any  provision  for  his  widow, 
and  she  claimed  her  terce,  on  the  ground  that  she 
had  right  to  it  bylaw  itself,  and  that  she  could  not  be 
deprived  of  it  by  any  provision  of  the  entailer ;  but 
the  Court  unanimously  found  "  that  the  pursuer 
is  effectually  excluded  from  her  claim  of  terce  by 
the  entail  under  which  her  husband  possessed  the 
estate  of  Hoselaw."  And  the  principle  of  the  judg- 
ment, as  stated  in  the  report,  was,  that  the  right  of 
terce,  although  it  was  a  legal  right,  might  be  effec- 
tually excluded  by  a  condition  of  the  grant  when  it 
was  derived  from  a  third  party — ^that,  "  like  the  jut 
fnariti,  it  may  be  excluded  by  the  terms  of  the  grant, 
which  are  strictly  obligatory  on  the  widows  and 
children  of  the  substitutes,  without  irritant  and 
resolutive  clauses."  Hence  the  exclusion  of  the 
terce  in  the  original  entail  of  the  estate  of  Newton 
was  effectual.  On  the  other  hand,  as  to  the  power 
which  was  reserved  by  the  above  clause  in  that 
entail  to  each  heir  of  entail  to  make  a  provision 
voluntarily  to  his  widow  by  way  of  locality,  it  waa 
entirely  optional  to  him  to  exercise  it  or  not  as  he 
might  think  proper.  But  what  chiefly  requires  in 
the  present  case  to  be-  noticed,  as  to  that  power,  is, 
that  it  was  merely  an  element  of  the  heir*8  ownerakip 
of  the  estate.  It  was  an  inherent  element  of  the  right 
of  property,  which  belongs  by  law  itself  to  the  owner 
of  land ;  and  the  object  and  effect  of  the  clause  I 
have  quoted  from  the  entail  was  not  to  confer  on  the 
heirs  a  power  which  would  not  have  otherways  be- 
longed to  them;  but  to  prevent  that  element  of 
their  right  of  property  from  being  affected  by  other 
restrictions  which  were  imposed  on  their  right  of 
property ;  and  this  object  was  effected  by  expressly 
excepting  and  reserving  the  power  in  question  from 
these  restrictibns.  So  much  as  to  the  original 
entaiL 

2.  On  16th  June  1842  another  entail  was  exe- 
cuted of  a  property  called  Kidlaw.  It  has  not  been 
printed.  But  it  is  admitted  that  it  was  granted  to 
the  same  series  of  heirs,  and  with  the  very  same 
conditions  as  those  in  the  entail  of  1724.  The 
same  remarks,  therefore,  are  likewise  applicable 
to  it. 

8.  On  17th  July  1861  the  pursuer's  father,  Mr 
John  Stuart  Hay  Newton,  executed  a  deed  of  en- 
tail of  the  subjects  contained  in  both  of  the  prior 
entails,  excepting  certain  portions  of  the  estate  of 
Newton  called  Leehousea,  and  parts  of  the  pasture- 
lands  of  Kidlaw  and  Longnewton,  which,  by  an 
Act  of  Parliament  in  1838,  had  been  vested  in  trustees 
for  the  purpose  of  being  sold  and  the  price  thereof 
applied  in  paying  for  improvements.  This  deed  of 
entail  was  executed  in  conformity  with  the  4th 
section  of  the  Entail  Amendment  Act  of  1848r.  The 
other  parties,  whose  consent  was  indispensable  to 
enable  the  grantor  to  obtain  authority  for  that  pro- 
ceeding, gave  that  consent  only  on  condition  that 
the  de^  should  be  granted  under  the  same  condi- 


tions 'as  those  in  the  original  entail  of  1724,  and 
that  all  those  conditions  should,  ,by  that  deed  itself; 
be  applied  to  the  estate.  Accordingly,  the  Gonit 
authorised  the  new  deed  to  be  granted  only  on  th&t 
footing;  and  by  the  deed  itself  the  granter  dis- 
poned the  estate  to  himself  and  the  heirs  of  entail 
in  the  new  order  which  had  been  agreed  upon, 
under  "  the  conditions,  provisions,  declarations,  re- 
servations, burdens,  faculties,  restrictions,  limita- 
tions, and  irritancies,  tDhichare  contained  in  the  fore- 
said  bond  of  tailxie,  and  therein  eo^Mreeeed  and  eU  forth 
in  manner  aftermentioned,  and  which,  by  the  said 
deed  of  consent,  are  declared  to  be  applicable,  and 
shall  by  these  presents  be  applied,  as  they  are  now  here- 
by applied,  to  the  lands,  barony,  and  others,  befon 
disponed." 

By  that  proceeding  tlie  estate  was  not  disentailed. 
Although  the  deed  consisted  of  a  disposition  of  the 
estate,  the  immediate  disponee  was  the  granter 
himself;  and  by  the  clauses  to  which  I  have  referred 
to,  his  own  right,  as  well  as  that  of  every  succeeding 
heir  of  entail,  was  qualified  with  the  restrictions 
and  with  the  exceptions  therefrom  contained  in  the 
original  entail.  Their  rights  were  likewise  quali- 
fied with  the  same  exclusion  of  the  terce  of  widows, 
and  with  the  same  reservation  of  the  power  of  pro- 
viding for  them  voluntarily  to  a  certain  extent,  as 
those  contained  in  the  original  entail.  And  ac- 
cordingly it  was  made  clear  that  his  right  to  the 
estate  remained  identically  the  same  as  it  had  been 
under  his  original  investiture.  There  never  was  a 
moment  of  time  when  either  the  granter  himself 
was  the  absolute  owner  of  the  estate  in  fee-simple, 
or  when  the  exclusion  of  his  wife's  right  of  teroe 
was  inoperative. 

4  and  6.  Two  of  the  remaining  entails  were 
granted  by  the  testamentary  trustees  of  the  de- 
ceased William  Waring  Hay  Newton,  of  subjects 
which  had  formed  part  of  the  trust  of  that  gentle- 
man himself.    The  one  was  dated  22d  November 

1862,  the  other  2d  and  80th  October  1863. 
These  entails,  ailso,  were  granted  by  these  tnistees 
under  precisely  the  same  conditions,  restrictions, 
exceptions  and  reservations,  in  all  respects  as 
those  in  the  original  entail  of  the  estate  of  Newton 
in  1724,  and,  inter  alia,  with  the  same  exclnsion  of 
the  right  of  terce,  and  the  same  exception  in  faronr 
of  each  owner  from  the  fetters  of  the  entail,  of 
power  to  grant  a  liferent  provision  by  way  of  loca- 
lity to  his  widow.  As  that  grant  was  a  donation 
from  a  third  party,  the  condition  of  the  gift  was  of 
course  effectual  against  all  the  donees.  And  no 
right  of  terce  out  of  these  lands  ever  belonged  to 
Mr  Newton's  widow,  and  his  optional  rightto  grant 
to  her  a  liferent  provision  in  lieu  thereof  was  just 
an  element  of  his  legal  right  of  owneiabip  of  the 
estate. 

6.  Another  of  these  entails  was  granted  in  Feb- 
ruary and  March  1868  by  the  statutory  trustees  m 
whom  certain  portions  of  the  original  entailed 
estate  had  been  vested  by  the  Estate  Act  of  Par- 
liament 4  and  5  Victoria.  The  object  of  that  Act 
having  been  accomplished  by  means  of  a  paroal 
sale  of  those  subjects,  the  reminder  was,  by  this 
deed,  re-invested  in  Mr  John  Stuart  Hay  Newlon 
and  the  subsequent  heirs  of  entail  under  precisely 
the  same  conditions  as  those  in  the  original  ^"^Jp 

7.  The  remaining  entail  was  executed  by  Mr 
John  Stuart  Hay  Newton  himself  on  2d  Octoba 

1863.  The  subject  of  it  consisted  of  a  piece  of  jand 
which  was  a  portion  of  one  of  the  properties  which 
had  belonged  to  him  under  the  entails  before  men- 
tioned, but  of  which  he  had  obtained  a  diaenmon 
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10th  Sept.  1868  in  the  manner  prescribed  by  the 
Entail  Amendment  Act  of  1848.  And  if  that  dis- 
entail had  been  obtained  by  him  unconditionally, 
he  would,  as  to  this  small  subject,  for  a  short  period 
before  executing  this  entail  have  been  in  the  posi- 
tion of  having  been  a  fee-simple  owner,  and  if  he 
was  then  infeft,  his  wife  would  have  been  entitled 
to  her  legal  right  of  terce,  and  he  would  have  been 
unable  to  deprive  her  of  it  by  a  deed  of  his  own 
excluding  her  terce.  But  such  was  not  his  posi- 
tion. He  obtained  that  disentail  only  in  virtue  of 
a  transaction  with  the  next  three  heirs  of  entail, 
and  by  the  authority  of  this  Court  under  the  En- 
tail Amendment  Act  of  1848 ;  and  it  was  a  condi- 
tion of  that  transaction  that  as  much  of  the  lands 
disentailed  as  should  remain,  after  serving  certain 
specifc  purposes,  should  be  re-entailed  on  the 
same  conditions  as  those  in  the  original  entail 
of  1724.  That  condition  was  set  forth  in  an 
authenticated  writing  granted  by  Mr  Newton 
to  Mr  James  Webster,  S.S.G.,  as  tutor  o^f  litem 
for  Mr  Francis  John  Stuart  Hay,  one  of  these 
consenting  parties.  And  accordingly  this  deed 
of  entail  itself  proceeds  upon  the  express  state- 
ment, that  it  was  granted  "with  reference  to 
the  understanding  upon  which  the  procedure  for 
disentailing  the  foresaid  lands  and  others  was  car- 
ried through."  And  accordingly  that  entail,  like 
all  the  others,  was  granted  under  precisely  the 
same  conditions  as  those  contained  in  the  original 
entail  of  1724. 

Having  thus  traced  the  general  history  of  the 
late  Mr  Hay  Newton's  titles  to  his  entailed  estates, 
let  us  now  inquire  whether  there  is  in  them  any- 
thing which  protects  from  challenge,  ez  capite  Ueti, 
the  deed  of  locality  which  he  granted  to  his  wife 
while  on  deathbed  ?  She  maintains  that  it  is  so  pro- 
tected— first,  because  it  was  granted  by  him  merely 
in  the  exercise  of  a  faculty ;  tecondly^  because  it  was 
granted  in  lieu  or  satisfaction  of  a  right  of  terce, 
and  is  therefore  effectual  to  the  ext<ent  of  what  could 
have  been  yielded  her  by  her  terce ;  and,  thirdly ^ 
that  it  is  at  least  effectual  to  the  extent  of  the  pro- 
vision which  had  been  made  to  her  by  her  husband 
in  the  year  1860,  under  the  powers  of  the  Aberdeen 
Act.     I  shall  advert  to  these  pleas  in  their  order. 

1.  Such  a  provision,  although  at  its  date  its 
grantor  is  on  deathbed,  is  not  challengeable  ex 
capite  leeti  in  cases  where  his  title  is  not  that  of 
owner  of  the  estate,  but  merely  a  faculty  which 
had  been  conferred  upon  him  by  its  oWner.  In 
such  a  case  the  deathbed  deed  is  not  prejudicial  to 
the  heir  of  the  yranter,  and  therefore  is  not  chal- 
lengeable on  the  head  of  deathbed.  And  if  the 
provision  in  question  had  been  granted,  not  by  the 
owner  of  the  estate  of  Newton,  but  by  some  third 
party  who  had  been  intrusted  with  the  power  of 
making  such  a  provision,  that  provision  would  not 
be  challengeable,  although  the  party  who  had 
granted  it  in  the  exercise  of  such  delegated  power 
had  been  on  deathbed  at  its  date.  But  the  person 
by  whom  the  provision  in  question  was  granted  was 
not  in  that  position.  He  was  himself  the  owner 
of  the  estate.  And  although  he  had  been  de- 
prived of  some  of  the  powers  of  ownership  by  the 
fetters  of  the  entail,  he  was  not  deprived  of  that 
power  of  ownership  which  enables  a  proprietor  of 
land,  while  in  liegie  pouttie^  to  make  such  a  provi- 
sion in  favour  of  his  widow.  On  the  contrary,  the 
deed  of  entail,  while  it  did  restrain  him  from  exer- 
cising several  other  powers  of  ownership,  expressly 
declared  that  that  power,  which  consisted  in  mak- 
ing such  a  provision  for  his  widow,  was  excepted 


and  reserved  from  these  restraints.  Mr  John  Hay 
Stuart  Newton,  therefore,  granted  this  deed  of 
provision,  not  as  a  delegate  of  the  owner  of 
the  estate  of  Newton,  but  directly  as  being  him- 
self the  owner  of  that  estate,  and  in  the  exercise 
of  his  powers  of  ownership  thereof,  of  which  he 
had  not  been  deprived  by  the  entail.  But  unfor- 
tunately he  did  not  exercise  that  right  of  ownership 
while  he  was  m  liegie  pouetie ;  not  until  he  was  on 
deathbed.  And  from  the  time  he  was  in  that 
state  he  became  incapacitated,  not  by  the  condi- 
tions of  entail,  but  by  the  law  itself,  to  grant  any 
such  provision  to  the  prejudice  of  his  heir  in  the 
estate.  The  provision,  therefore,  is  not  protected 
from  the  operation  of  the  law  of  deathbed,  on 
the  ground  that  the  grantor  of  it  was  merely  exer- 
cising a  faculty  over  the  property  of  a  third  party. 

2.  When  a  widow  has  by  law  a  right  of  terce 
out  of  an  estate,  a  conventional  provision  in  her 
favour  by  her  husband,  as  the  owner  of  that  estate, 
is  effectual  to  the  extent  of  such  terce.  The  rea- 
son here  again  is,  that,  to  that  effect,  the  provision 
is  not  prejudicial  to  the  grantor's  heir  in  the 
estates.  And  if  the  defender  had  had  a  right  of 
terce  in  the  estate  of  Newton,  this  defence  would 
have  been  available  to  her.  But  she  was  not  in 
that  position.  The  widows  of  the  heirs  of  entail  of 
the  estate  of  Newton  had  not  a  legal  right  to  terce 
out  of  that  estate,  such  right  having  been  expressly 
and  effectually  excluded  by  express  condition  of  the 
rights  under  which  their  husbands  held  the  estate, 
and  that  condition  was  embodied  in  their  infeftments. 
Such  was  unquestionably  the  predicament  of  the 
defender  so  long  as  the  estate  was  held  under  the 
original  entail  of  1724,  and  the  feudal  investitures 
following  thereon.  And  such  continued  to  bo  the 
case  under  the  entail  of  1861  and  investiture  fol- 
lowing thereon  of  the  principal  estate ;  for  there 
never  was  any  one  moment  of  time  when  the  late 
Mr  Newton  held  the  estate  under  a  title  which  did 
not  effectually  exclude  any  legal  right  to  terce  in 
his  widow,  or  when  any  right  of  terce  belonged  to 
her  in  any  way.  And  hence  the  deed  of  locality 
in  question,  in  so  far  as  it  was  granted  over  the 
subjects  of  these  investitures,  was  not  protected 
from  challenge  ex  capite  lecti,  on  the  ground  that  it 
was  a  security  for  a  right  of  terce  which  belonged 
by  law  itself  to  the  defender. 

It  may  be  a  question  of  some  nicety,  whether  ot 
not,  after  the  deed  of  1861  was  granted  and  com- 
pleted by  infeftment,  the  entail,  under  which  the 
estate  was  thenceforth  held,  is  to  be  held  as  having 
been  created  after  1st  August  1848  in  the  meaning 
of  the  Entail  Amendment  Act?  I  purposely  ex- 
press no  opinion  on  that  question,  because  that 
question  may  involve  the  interests  of  other  parties ; 
and  it  is  not  necessary  to  decide  it  in  this  case,  con- 
sidering that,  in  any  view  of  that  question,  there 
certainly  never  was  a  moment  of  time  in  which  Mr 
Newton's  investiture  did  not  effectually  exclude 
a  right  of  terce  in  his  widow,  or  when  he  had 
a  power  to  make  a  conventional  provision  in  her 
favour  otherways  than  as  owner  of  the  estate. 

The  same  remark  is  applicable  to  the  provision 
in  question,  in  so  far  as  it  is  granted  over  any  of 
the  portions  of  the  estate  included  in  the  other 
deeds  of  entail ;  for,  as  I  have  shown,  there  was  an 
equally  effectual  exclusion  of  the  right  of  terce  in 
the  title  of  the  defender's  husband  to  the  subjects 
contained  in  all  these  titles ;  and  consequently  the 
locality  in  question  is  not  protected  from  chaUenge 
on  either  of  the  grounds  pleaded  by  her. 

Nor  does  the  small  portion  of  the  estate,  which 
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waa  iDcluded  in  the  disentail  obtained  on  10th 
September  1868,  form  an  exception  to  that  remark, 
because,  as  I  have  also  shown,  that  disentail  was 
obtained  only  in  virtue  of  a  transaction  with  or  on 
behalf  of  the  three  next  heirs  of  entail ;  and  it  was 
an  express  condition  of  that  transaction,  to  which 
effect  was  given  in  the  deed  of  entail  authorised  by 
the  Court,  that  the  subject  thereof  should  be  re- 
entailed  on  the  same  conditions  as  those  in  the 
original  entail  of  1724,  including,  of  course,  the 
condition  that  the  terce  of  widows  should  be  ex- 
cluded. And  this  part  of  the  estate,  as  well  as  all 
the  rest  of  it,  having  thus  been  exempted  from 
liability  to  terce,  the  deed  of  locality  is  not  pro- 
tected from  challenge  to  any  extent  whatever,  on 
the  ground  of  its  having  been  a  security  for  a  legal 
right  of  terce. 

8.  It  remains  for  consideration,  whether  the 
bond  for  an  annuity  of  £600,  which  was  granted 
by  the  late  Mr  Hay  Newton  in  favour  of  the  de- 
fender, on  18th  December  1860,  in  terms  of  the 
statute  6  Geo.  IV.,  c.  87,  is  effectual  either  to 
support  the  subsequent  deathbed  deed  of  locality, 
or  as  an  independent  provision  ?  That  provision 
would  have  been  effectual,  in  virtue  of  the  provi- 
sions in  the  Aberdeen  Act,  if  the  granter  had  con- 
tinued to  hold  the  estate  exclusively  on  the  title 
upon  which  it  was  possessed  by  him  at  the  date  of 
that  bond,  and  if,  moreover,  he  had  never  revoked 
or  innovated  that  provision.  But  that  bond  con- 
tained merely  a  mortis  eawa  provision,  which  the 
granter  could  render  ineffectual  at  any  time  by 
destroying  it,  by  revoking  it,  or  by  otherways  in- 
dicating his  intention  that  it  should  be  inoperative. 
And,  in  my  opinion,  he  did  do  so  by  his  granting  the 
deed  of  17th  July  1861  and  by  the  proceedings  under 
which  he  obtained  authority  to  grant  it.  Although 
the  restrictions  which  were  imposed  upon  the 
owner's  right  by  the  original  entails  of  1724  and 
1842  were  continued  by  the  deed  of  1861,  and 
some  others  were  added,  yet  it  was  expressly  de- 
clared by  that  deed  that  the  granter  himself,  and 
his  heirs  of  tailzie,  should  thenceforth  "enjoy, 
bruick  and  possess  the  said  lands,  barony,  and 
others  by  virtus  of  this  preserU  tailzis,  and  infeft- 
ments,  rights,  and  conveyances  to  follow  hereupon, 
and  by  no  other  right  or  title  whatsomever."  This 
being  the  case,  I  think  he  intentionally  evacuated 
the  revocable  provision  he  had  made,  more  than  a 
year  before,  under  the  powers  in  the  statute  of  6 
George  IV.,  because,  by  the  12th  section  of  the  Entail 
Amendment  Act,  it  is  enacted  that  the  former  of 
these  statutes  shall  not  be  applicable  to  any  entail 
dated  on  or  after  1st  August  1848 ;  and  without 
indicating  any  opinion  as  to  the  effect  of  the 
original  entails  in  other  respects,  yet  Mr  New- 
ton, having  granted  this  deed  in  1681  on  the 
authority  and  in  the  terms  I  have  stated,  indi- 
cated clearly  enough  that  the  bond  of  provision  in 
question  was  not  to  take  effect.  And  he  did  so 
still  more  explicitly  in  the  preliminary  proceedings 
under  which  he  obtained  authority  to  grant  the 
deed  of  1861.  I  refer  particularly  to  the  affidavit 
which  he  made  and  produced  to  the  Oourt,  as  to 
the  burdens  which  affected  the  entailed  estate.  It 
is  dated  4th  June  1868  ;  and  it  sets  forth  that  Mr 
Newton  appeared,  and  being  solemnly  sworn  and 
interrogated,  deponed,  inter  oZtia,  there  are  "no 
provisions  to  husbands,  widows,  or  children  affect- 
ing, or  that  may  be  made  to  affect,  the  fee  oftkssaid 
entailed  lands  or  others^  andihe  heirs  of  entail"  And 
that  he  hold  that  provision  to  be  evacuated  and  in- 
operative is  confirmed  by  his  having,  in  1868, 


granted  the  other  provision  to  the  defender  by  way 
of  locality ;  for  by  the  12th  section  of  the  statute 
6  George  IV.,  c.  87,  that  liferent  locality  would 
have  been  ineffectual  if  the  provision  which  had 
been  granted  by  that  statute  had  been  effectual. 

4.  It  only  remains  to  advert  to  the  provision 
which  the  late  Mr  Newton  made  in  favour  of  hia 
younger  children.  That  provision  was  permitted 
by  the  entail,  and  would  have  been  effectual  if  it 
had  been  granted  in  liegis  poustie.  But  it  wsa 
granted  on  deathbed ;  and  no  relevant  ground  has 
been  stated  for  exempting  it  from  the  operation  of 
the  law  of  deathbed.  Although  power  to  grant  it 
was  excepted  from  the  restrictions  in  the  deeds  of 
entail,  yet  the  effect  of  that  exception  was  merely 
to  leave  the  owner  of  the  entailed  estates  power  to 
exercise  his  powers  of  ownership  to  the  effect  of 
making  such  a  provision.  But  the  law  itself  ren- 
dered him  incapable  of  exercising  his  powers  of 
ownership  to  that  effect  when  he  was  on  deathbed. 

The  result  is  that,  in  my  opinion,  the  Lord 
Ordinary's  judgments  as  to  all  the  provisions  in 
question  ought  to  be  adhered  to. 

The  judgment  of  the  Lord  Ordinary  was  adhered 
to. 

Agent  for  Pursuer — James  Dalgleiah,  W.S. 

Agents  for  Defenders—Hunter,  Blair,  &  Cowan, 

Thursday,  July  18. 

ADVN.— GRANTS  V.  KARL  OF  SEAFIELD. 

Lease — Power  to  Plant—Abatement  of  Beni — Tlici- 
tumUy,    Circumstances  in  which  held  that 
planting  had  been  made  by  a  landlord  on  his 
tenant's  farm  at  the  request  and  for  the  con- 
venience of  the  tenant,  and  not  under  a  re- 
served power  in  the  lease,  which  conferred  a 
right  on  the  landlord  to  take  ground  for  that 
purpose. 
This  is  an  advocation  from  the  Sheriff  Court  of 
Morayshire,  brought  by  James  Grant,  writer  in 
Elgin,  and  the  other  trustees  of  the  late  John  Grants 
distiller,  Glen  Grant,  against  the  respondent,  the 
Earl  of  Seafield.     His  Lordship's  predecessor,  in 
1844,  granted  a  lease  of  the  farm  of  Drumbain, 
consisting  of  241  acres  of  arable  land  and  1057  of 
pasture,  to  the  Messrs  Grant.    The  lease  contained 
the  following  provision: — "The  proprietor  is  to 
have  power  at  all  times  to  take  off  what  ground  he 
may  see  proper  for  the  purpose  of  planting,  the 
tenant  being  to  be  entitled  to  such  deduction  of 
rent  therefor  as  shall  be  fixed  by  two  or  three 
persons  of  skill  to  be  mutually  chosen."    In  the 
same  year  as  the  lease  was  entered  to,  the  tenants 
addressed  a  letter  to  Lc«d  Seafield,  in  which,  after 
suggesting  various  improvements,  they  said — **  The 
farm  would  be  improved  by  a  little  planting,  and 
we  would  afford  every  facility  for  doing  it  if  your 
Lordship  approve  of  it."     Subsequent  to  this  letter 
the  proprietor  planted  a  little  more  than  an  acre  of 
arable  ground  and  six  acres  of  pasture.    In  the 
letter  written  by  Lord  Seafield's  factor  in  answer 
to  the  tenant's  letter  suggesting  improvements, 
while  all  the  other  topics  mentioned  were  touched 
upon,  nothing  was  said  of  the  suggested  planting. 
The  tenants  continued  in  possession  till  1868  and 
made  no  claim  for  abatement  of  rent  on  account  of 
the  ground  taken  off,  but  on  the  expiry  of  their 
lease  they  made  a  demand  for  £47, 12s.  4d.,  being 
the  cumulo  amount  of  the  yearly  value  of  the 
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groimd  taken  for  the  purpose  of  planting.  This 
claim  was  made  to  Lord  Seafield's  factor,  by  whom 
the  farm  had  been  let.  He  suggested  that  it  should 
be  withdrawn  as  untenable,  and  stated  that  he  had 
a  counter-claim  against  the  tenants  which  would 
compensate  the  sum  asked.  An  action  having 
been  brought,  Lord  Seafield  pleaded  that  he  was 
not  liable,  because  the  planting  had  not  been  made 
under  the  reserved  power  of  the  lease,  thereby 
raising  up  an  obligation  against  him,  but  had  been 
made  at  the  request  and  for  the  convenience  only 
of  the  tenants. 

The  Sheriff-Substitute  (Smith)  assoilzied  the 
defender. 

The  Sheriff  (Bill)  adhered. 

The  pursuers  advocated. 

Laitoasteb  (with  him  Clabk)  argued  on  the 
facts  of  the  case,  that  the  understanding  of  parties 
must  be  taken  to  be  that  the  planting  was  under 
the  lease ;  that  it  was  not  to  be  presumed  that  the 
pursuers  had  renounced  any  of  their  rights;  and 
that  the  concurrence  of  the  facts  that  there  was 
a  reservation  in  the  lease  of  planting,  and  that 
planting  had  taken  place,  threw  upon  the  defenders 
the  onut  of  showing  that  it  was  not  done  under  the 
lease. 

GiFFOBD  and  W.  A.  Beown,  for  the  respondent, 
were  not  called  upon. 

The  Court  unanimously  adhered  to  the  judgment 
of  the  Sheriff,  holding  it  to  be  clear  as  a  question 
of  the  understanding  of  parties,  that  the  planting 
had  not  been  done  under  the  lease,  and  that  that 
was  confirmed  by  the  delay  that  had  occurred  in 
bringing  forward  the  claim. 

Agents  for  Advocators — H.  &  A.  Inglis,  W.S. 

Agents  for  Respondent — Mackenzie,  Innes,  & 
Logan,  W.S. 


Thursday^  July  18. 
SECOND  DIVISION. 

THE  DUMFRIESSHIBE  BOAD   TRUSTEES  V, 

JOHNSTON. 
CorUraet—Road  Trutteea — AUeged  Failure  to  Per- 
form^ Judicature    Act — Interim    Poeeeeeion — 
Bifht  to  Complete,  Oircumstances  in  which  held 
that  road  trustees  who  had  employed  a  con- 
tractor to  erect  a  bridge  over  a  river  were 
entitled,  he  having  performed  his  work  in  an 
inefiScient  manner,  and  that  remaining  un- 
finished, to  take  it  of  his  hands,  not  only  for 
irUerun  custody  but  for  the  purpose  of  com- 
pleting it,  and  that  with  his  tools  and  mate- 
rials. 
This  was  an  application  by  Alexander  Simpson, 
clerk  to  the  Road  Trustees  of  Dumfriesshire,  to  ob- 
tain possession  of  a  bridge  and  works  which  the 
respondent,  Robert  Johnston,  contracted  to  erect 
over  the  river  Annan  at  Shillahill.    The  bridge 
was  commenced  in  March  1866,  and  the  contract 
between  the  parties  stipulated  that  it  should  be 
completed  by  August  1866.      The  road  trustees 
allege  that  the  works  have  been  carried  on  in  an 
unsatisfactory  manner,   owing  to  the  contractor's 
negligence  and  incapacity ;  that  from  the  first  his 
.perations  were  insufficient ;  and  that  the  portion 
of  the  bridge  which  is  erected  is  of   an  inse- 
cure and  unworkmanlike  character,  and  that  it  will 
require  to  be  taken  down.    These  statements  w;ere 


denied  by  the  contractor  who  alleges,  as  a  reason 
for  the  delay  in  completing  the  bridge,  that  a  large 
amount  of  extra  work  was  required  by  the  trustees. 
The  road  trustees,  however,  had  obtained  from  the 
engineer  in  superintendence  two  certificates  testi- 
fying to  the  bad  quality  of  the  work  done ;  and  the 
arbiter  under  the  contract  had  corroborated  this 
view,  and,  in  pursuance  of  a  provision  to  that  effect 
in  the  contract,  had  authorised  the  road  trustees  to 
take  the  works  out  of  the  respondent's  hands.  The 
contractor  refused  to  hand  over  the  works  in  obedi- 
ence to  this  order,  and  raised  two  actions  of  reduc- 
tion against  the  decree-arbitral  and  the  certificates 
of  the  engineer.  These  actions  of  reduction  being 
in  dependence,  the  contractor  maintained  his  right 
to  keep  possession  of  the  works,  and  to  carry  them 
on  to  completion.  The  present  application  by  the 
road  trustees  for  interim  possession  was  founded  on 
the  42d  section  of  the  Judicature  Act. 

The  Lord  Ordinary  (Jbeviswoodk)  granted  the 
order  craved,  and  the  case  came  beiore  the  Court 
on  a  reclaiming  note  by  the  respondent  John- 
ston. The  Court  expressed  a  desire  to  obtain 
information  from  a  neutral  person  regarding  the 
present  condition  of  the  works,  and  a  remit  was 
made  to  Mr  Leslie,  C.  E.,  to  examine  the  bridge 
and  to  report  upon  its  state,  and  how  far  there  is 
urgency  tor  the  work  being  immediately  proceeded 
with.  Mr  Leslie  visited  the  bridge,  and  reported 
that  though  the  piers  were  built,  none  of  the  arches 
were  covered  or  thrown,  and  that  the  timber  cen- 
tring is  "  very  deficient,  being  very  badly  framed 
and  insufficiently  fastened,  so  as  to  be  liable  to 
sink,  and  they  do  show  systems  of  sinking  by  the 
opening  of  the  beds  of  the  archstones  at  the  spring- 
ings."  Mr  Leslie  also  reported,  that  the  works  in 
their  present  unfinished  state  might  be  endangered 
by  fioods,  and  that  there  appeared  great  urgency 
for  the  bridge  being  completed  with  the  least  pos- 
sible delay. 

The  road  trustees,  alleging  that  the  whole  pro- 
cedure prescribed  by  the  contract  had  been  observed, 
and  founding  also  upon  their  right  at  common  law  to 
expel  the  contractor  from  the  works  at  their  discre- 
tion, subject  to  any  claim  of  damages  at  his  in- 
stance for  non-implement  of  the  contract,  main- 
tained a  right  to  take  the  works  out  of  his  hands 
and  to  complete  them  at  his  expense,  and  with  his 
tools  and  implements.  The  contractor  argued  that 
the  circumstances  did  not  warrant  such  a  proceed- 
ing; and,  moreover,  that,  under  the  Judicature 
Act,  it  was  not  competent  for  the  Court  to  hand 
over  the  works  to  the  trustees  to  the  effect  of  allow- 
ing them  to  complete  them,  but  that  simple  cus- 
tody alone  could  be  granted. 

The  Court  to-day  adhered  to  the  interlocutor  of 
the  Lord  Ordinary,  and  allowed  the  trustees  to 
take  the  works  out  of  the  hands  of  the  contractor 
and  complete  them  by  the  means  of  tools  and  mate- 
rials belonging  to  him  ;  caution  being  found  by  the 
trustees  for  any  damages  which  may  result  to  the 
contractor  in  the  event  of  his  ultimately  succeeding 
in  the  actions  of  reduction.  Interdict  was  also  re- 
called against  Hunter,  a  new  contractor  whom  the 
trustees  had  employed,  and  the  works  were  per- 
mitted to  be  completed  by  him. 

Counsel  for  Road  Trustees — Mr  Fraser  and  Mr 
Stewart.    Agent — James  Stewart,  W.S. 

Counsel  for  Contractor — Mr  Gifford  and  Mr 
Black.     Agent— Mr  Curror,  S.S.C. 
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Friday,  July  19. 
FIKST  DIVISION. 

ROGERS'  TRUSTEES!;.  ROGERS  AND  OTHERS. 

Trutt— Liferent — Fee — Stocked  Farm.  A  testator 
left  to  his  widow  the  liferent  of  a  stocked 
farm.  Held,  that  the  obligations  of  the  life- 
rentrix  were  to  keep  up  the  working  stock  on 
the  farm,  supplying  the  place  of  what  became 
extinguished,  and  to  leave  about  the  same 
amount  of  crop  at  the  end  of  the  liferent  as  she 
took  at  the  beginning,  but  that  her  executors 
would  be  entiUed  to  the  benefit  of  any  mate- 
rial increase  in  the  amount  or  value  of  the 
farm  plenishing. 
This  was  an  action  of  multipleponding  and 
exoneration  raised  by  the  trustees  of  the  late  John 
Rogers  of  Northfield,  in  the  county  of  Fife.  Mr 
Rogers  died  in  January  1844,  leaving  a  widow  and 
three  children.  He  directed  his  trustees  to  make 
over  to  his  widow  the  whole  household  plenishing, 
and  to  allow  her,  as  long  as  she  remained  his 
widow,  the  liferent  of  the  whole  free  residue  of  his 
estate,  heritable  and  moveable,  declaring  that  she 
should  be  entitled  to  actual  possession,  if  she  wished 
it,  of  the  subjects  and  effects  to  be  liferented  by 
her.  so  long  as  the  same  were  not  required  to  be 
otherwise  disposed  of  in  fulfilment  of  the  purpoees 
of  the  trust.  The  trustees  were  to  have  power  to 
sub-feu  or  lease  the  heritable  property  with  the 
written  consent  of  the  testator's  widow ;  and  in  the 
event  of  a  lease,  the  trustees  were  to  sell  by  pub- 
lic roup  or  private  bargain  the  whole  crop,  farm- 
stocking,  ana  implements  of  husbandry  belonging 
to  the  trust-estate.  After  the  death  of  the  testa- 
tor's widow,  the  residue  of  the  trust-estate  was  to 
gt)  equally  to  the  children  then  alive.  Mr  Rogers 
himself  farmed  the  estate  of  Northfield,  and  the 
property  left  by  him  mainly  consisted  of  that  estate, 
andlhe  crops  and  stocking  on  the  farm.  After  Mr 
Kogers*  death,  his  widow  entered  into  possession 
and  management  of  the  farm,  and  continued  to 
]K>s8ess  and  manage  it  until  her  death  in  January 
1862.  At  her  death  she  left  a  settlement,  convey- 
ing her  whole  property  to  her  daughter,  Mrs  Scott. 
In  this  action,  raised  for  the  purpose  of  distribut- 
ing the  residue  of  Mr  Rogers'  estate,  the  claimants 
^cro  his  two  sons  and  his  daughter,  Mrs  Scott,  and 
her  husband.  The  principal  question  between  the 
parties  related  to  the  effect  of  the  liferent  provision 
given  by  the  testator  to  his  widow.  The  construc- 
tion contended  for  by  Mrs  Scott,  who,  besides  being 
entitled  to  one-third  of  the  free  residue  of  her 
father's  estate,  was  also  entitled  to  the  whole  pro- 
perty left  by  her  mother,  was,  that  a  liferent  of 
stock,  farm  implements,  and  other  subjects  which 
naturally  wear  out  by  use,  does  not  impose  any 
obligation  on  the  liferenter  to  replace  the  articles 
as  they  become  worn  out  or  useless ;  that  the  whole 
stock,  implements,  &c.,  on  the  farm  of  Northfield, 
including  the  horses  and  cows,  having  been  worn 
out  or  extinguished  by  the  proper  use  thereof  dur- 
ing the  liferent  of  Mrs  Rogers,  she  was  not  bound 
to  replace  the  same  for  behoof  of  the  fiars ;  and 
that  the  whole  crops,  stock,  and  utensils  on  the  farm 
of  Northfield,  at  the  death  of  Mrs  Rogers,  having 
been  her  own  exclusive  property,  and  no  part  there- 
.  of  having  ever  belonged  to  her  deceased  husband, 
the  same  became  vested  in  the  claimant,  her  daugh- 
ter, in  virtue  of  her  settlement.  The  other  claim- 
ants did  not  admit  this  construction  of  the  liferent 


right  of  Mrs  Rogers,  and  contended  that  in  no  view 
could  Mrs  Scott  claim  any  part  of  the  crop  or  stock- 
ing on  Northfield  at  the  time  of  her  mother's 
death,  without  accounting  for  the  value  of  the  crop 
and  stocking  on  the  farm  at  the  death  of  the 
truster. 

The  Lord  Ordinary  (Jbbtiswoodk)  found  that 
the  value  of  the  crop  on  the  lands  when  Mr  Rogers 
died — of  turnips  and  autumn  sown  wheat,  and  of 
certain  acres  of  grass  and  quantities  of  manure — 
ought  to  ha^e  been  accounted  for  by  Mrs  Rogers  to 
the  trustees,  as  forming  a  portion  of  the  capital  of 
the  trust-estate,  of  which  she  had  the  liferent  only, 
and  that  the  value. of  horses,  cows,  cattle,  and 
stocking  on  the  trust-property  ought  also  to  have 
been  so  accounted  for  to  the  trustees  by  the  life- 
rentrix ;  but  that  she  was  not  liable  so  to  account 
for  the  value,  or  for  the  tear  and  wear  of  imple- 
ments of  husbandry  which  were  taken  possession 
of  and  used  by  her,  or  for  the  articles  themselves^ 
excepting  in  so  far  as  these  were  at  the  period  of 
her  death  still  extant  and  available  for  use. 

Mrs  Scott  reclaimed ;  and,  she  having  died,  the 
reclaiming  note  was  insisted  in  by  Mr  Anderson, 
the  trustee  under  her  marriage-contract,  and  Mr 
White,  her  testamentary  trustee  and  executor. 

Clark  and  6i7F0bd  for  Anderson. 

Gkbbik  for  White. 

Watson  and  Fbasbb  for  other  claimants. 

Ijobd  Prbsidxnt — ^We  are  now  to  dispose  of  the 
Lord  Ordinary's  interlocutor  of  6th  February  1866. 
It  is  necessary  to  attend  to  the  facts  of  the  case, 
and  the  provisions  of  the  trust-deed  of  the  late  Mr 
John  Rogers. 

That  gentleman  died  on  17th  February  1844, 
leaving  a  widow  and  three  children,  and  his  widow 
survived  him  for  eighteen  years,  and  died  on  27tb 
January  1862.  She  liferented  the  entire  estate  of 
the  testator,  or  what  is  called  the  free  residue,  and 
on  her  death  the  fee  fell  to  be  divided.  The  widow, 
during  her  enjoyment  of  the  liferent,  became  pos- 
sessed of  some  money,  and  Jane  Scott,  her  daugh- 
ter,— the  other  two  children  being  sons, — ^is  entiUed 
to  the  entire  succession  of  her  mother,  whatever 
that  may  be. 

In  the  adjustment  of  the  fund  m  medio,  certain 
questions  arose  as  to  the  effect  of  Mrs  Rogers'  pos- 
session of  the  estate  during  her  viduity.  These 
questions,  I  think,  depend  entirely  on  the  con- 
struction of  the  trust-deed,  which  is  undoubtedly 
somewhat  peculiar.  The  estate  of  Mr  Rogers  con- 
sisted chiefly  of  the  heritable  property  of  North- 
field,  in  the  county  of  Fife,  which  he  had  himself 
been  in  the  habit  of  farming,  and  where  he  resided 
with  his  wife  and  family ;  and  his  settlement  pro- 
vided that  his  trustees  ^ould,  in  the  first  instance, 
pay  his  debts,  &c.,  in  common  form ;  secondly,  he 
appointed  his  whole  household  furniture  to  be  at 
the  absolute  disposal  of  his  widow ;  and  then  fol- 
lows the  third  provision,  which  is  the  most  material 
one : — '•  Thirdly,  I  appoint  my  trustees  to  allow  the 
said  Elizabeth  Dykes,  so  long  as  she  remains  my 
widow,  the  liferent  of  the  whole  free  residue  of  my 
estate,  heritable  and  moveable."  It  is  with  refer- 
ence to  this  form  of  expression  it  is  so  important  to 
keep  in  view  the  nature  of  the  estate.  If  it  had 
been  an  estate  which  was  to  be  at  once  converted 
into  money,  and  then  the  liferent  given  to  the 
widow  and  the  fee  to  the  children,  there  would 
have  been  no  difficulty;  but  the  estate  consisted 
mainly  of  heritable  property,  which  he  had  himself 
farmed  down  to  his  death,  and  of  course  that  farm 
was  a  stocked  farm.     He  had  dehts,  and  in  some  of 
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the  snbseqnent  parts  of  his  settlement  he  contem- 
plates that  it  may  become  necessary  to  sell  if  his 
affairs  torn  out  nnfavonrable.  But  his  main  con- 
templation eyidently  was,  that  the  heritable  estate 
will  be  retained  by  the  trustees  and  be  liferented 
by  his  widow,  and  descend  to  his  children.  After 
giving  her  a  liferent,  which  is  really  a  liferent  of 
that  heritable  property,  he  adds  this  important  de- 
claration:— "Declaring  that  she  shall  be  entitled 
to  actual  possession,  if  she  so  wish  it,  of  the  sub- 
jects and  effects  to  be  liferented  by  her,  so  long  as 
the  same  are  not  required  to  be  otherwise  disposed 
of  in  fulfilment  of  the  purposes  of  this  trust."  It 
18  then  provided,  farther,  that  it  should  be  in  the 
power  of  the  trustees  to  sub-feu  or  to  let  the  pro- 
perty in  whole  or  in  part ;  but  no  sub-feu  or  lease 
shall  be  granted  during'  her  lifetime  without  her 
written  consent.  Farther,  in  the  event  of  the  pro- 
perty being  let,  the  trustees  are  to  sell  by  public 
roup  or  private  bargain  the  whole  crop,  farm  stock- 
ing, and  implements  of  husbandry  belonging  to  tiie 
.  trust  estate.  Taking  these  different  provisions 
together,  the  intention  of  the  testator  comes  out. 
He  meant  that  his  widow,  if  she  wished  it,  should 
have  personal  occupation  of  that  estate  just  as  he 
left  it.  In  short,  that  she  should  have  a  liferent  of 
that  stock  and  plenishing  of  the  farm.  And,  ac- 
cordingly, she  did  elect  to  take  this  farm  just  as  it 
stood ;  and,  being  accustomed  probably  during  her 
husband's  lifetime  to  such  pursuits,  she  continued, 
apparently  with  success,  to  manage  this  farm.  The 
question  comes  to  be,  in  these  circumstances,  On 
what  footing  she  is  to  account,  or  her  representa- 
tives are  to  account,  at  the  time  of  her  death,  for 
the  farm-stocking  which  she  got  when  she  took 
personal  occupation  of  the  farm  ? 

It  is  clear  that  we  cannot  deal  with  this  case  as 
if  the  widow  had  been  entitled  to  a  liferent  of  this 
farm  without  the  stocking.  Nor  can  we  so  con- 
strue her  right  as  if  she  had  been  a  liferenter  of 
moveables.-  If  she  had  been  so  as  to  horses  and 
cows  there  are  principles  of  law  which,  I  think,  are 
not  applicable  to  this  case.  For  what  she  was  to 
have,  and  what  she  had,  was  a  stocked  farm,  t.^.,  a 
heritable  subject  with  these  accessory  moveables. 
The  question  is,  What  is  the  fair  obligation  on  a 
party  having  a  mixed  subject  of  that  kind,  and 
what  are  her  rights  ? 

Now  I  am  clear  that  a  liferent  of  such  a  subject 
does  not  entitle  the  liferenter  to  leave  it  displen- 
ished  of  moveables.  On  the  contrary,  it  is  her  fair 
obligation  that  she  is  to  keep  up  the  farm  during 
her  term  of  occupation,  and  to  leave  it  at  her  death, 
as  she  received  it,  as  a  properly  stocked  farm.  I 
think,  therefore,  that  when  the  horses  and  cows 
died  they  did  not  perish  entirely  to  the  fiars,  but 
that,  on  the  contrary,  it  was  her  business  to  supply 
their  place.  And  so  as  to  the  farm  implements. 
In  short,  it  was  a  condition  of  the  liferent  occupa- 
tion that  she  should  keep  up  the  working  stock  on 
the  farm. 

That  disposes  of  all  the  points  raised  in  the  Lord 
Ordinary's  interlocutor  as  to  particular  subjects. 
And  when  we  come  to  the  crop,  the  principles  ap- 
plicable are  all  of  the  same  kind  as  those  which 
apply  to  the  live  stock.  In  managing  such  a  farm 
there  wiU  always  be  a  certain  part  of  the  farm  oc- 
cupied by  a  particular  crop,  and  at  the  commence- 
ment and  termination  of  the  lease  there  will,  if  the 
rules  of  good  husbandry  be  followed,  be  pretty  nearly 
the  same  proportions  of  crop  on  the  different  parts 
of  the  fann.  And,  therefore,  if  the  liferenter  re- 
ceived part  of  the  land  in  winter  wheat  in  January 


1844  and  left  part  in  winter  wheat  in  January 
1862,  and  in  like  manner  received  part  in  young 
grass  and  left  a  part  in  young  grass,  I  should 
not  be  disposed  to  inquire  very  strictly  whether 
one  was  larger  than  the  other,  but  to  take  that 
as  a  fair  equivalent.  It  is  somewhat  different 
as  regards  the  crop  in  the  stack-yard,  or  bam,  or 
granary,  though  even  there  there  must  be  a  dis- 
tinction. In  so  far  as  it  may  be  on  its  way  to  the 
market,  it  is  not  part  of  the  stocking,  but  in  so  far 
as  it  is  only  a  moderate  stock,  for  the  maintenance 
of  the  cattle  on  the  farm,  it  is  part  of  the  stock  of 
the  farm.  The  general  result  is,  that  we  are  not 
to  weigh  in  minute  scales  the  differences  of  the 
stocking,  but,  unless  there  is  some  material  differ- 
ence, the  one  is  to  be  set  against  the  other.  But  if 
there  be  a  material  increase  in  amount  or  improve- 
ment in  quality,  so  as  to  make  it  a  much  better 
stocked  farm,  then  I  am  not  prepared  to  say  that 
she  is  not  to  have  the  benefit  of  it.  Her  executors 
will  fairly  be  entitled  to  the  value. 

That  allows  us  to  come  to  a  oonclusion  which 
should  enable  the  parties  to  settle  without  much 
inquiry ;  and  I  propose  to  substitute  for  the  find- 
ings of  the  Lord  Ordinary  something  like  what  I 
have  suggested. 

There  remains  only  one  other  thing  to  be  noticed, 
and  that  is  the  first  finding  in  law  of  the  Lord 
Ordinary.  The  Lord  Ordinary  finds, ' ' that  although 
the  nominal  raisers  of  the  present  process,  as  trus- 
tees of  the  deceased  John  Kogers,  did  not  enter  into 
actual  possession  and  management  of  the  trust 
estate  of  the  deceased  on  the  death  of  the  truster, 
but  left  the  same  in  the  hands  of  the  liferentrix, 
they  must  be  held  in  law,  in  a  question  with  the 
objectors,  to  have  had  such  possession  and  manage- 
ment since  the  death  of  the  truster."  Now  that 
involves  considerations  of  some  importance.  M^r 
objection  to  it  is,  that  it  is  unnecessary.  If  these 
trustees  had  undertaken  the  management  of  the 
estate,  and  had  left  the  liferenter  in  possession 
without  any  control,  and  she  had  dissipated  the 
estate,  and  died  insolvent,  when  the  fiars  were 
minors  under  the  charge  of  the  trustees,  a  question 
of  personal  liability  might  have  arisen  against  the 
trustees.  But  that  is  not  the  case  here,  for  the 
widow  was  not  the  kind  of  person  to  die  insolvent ; 
she  was  a  careful  manager,  and  seems  to  have  im- 
proved the  subject.  And,  therefore,  it  seems  that 
there  is  no  interest  on  the  part  of  any  one  to  main- 
tain the  personal  liability  against  the  trustees  seem- 
ing to  be  involved  in  this  finding.  If  it  does  not 
involve  that  meaning,  it  is  unnecessary,  and  should 
be  recalled. 

The  other  Judges  concurred. 

Agents  for  Anderson — ^D.   Crawford  &  J.   Y. 
Guthrie,  S.8.C. 

Agents  for  White  and  other  Claimants — Mac- 
gregor  &  Barclay,  S.S.O. 


Friday^  JvXy  19. 

GBEIG  V,  SIMPSON  AND  MILES. 
Fwr — Settlement — Residenee,  Held  by  a  majority 
of  the  whole  Court  (diss.,  Lord  Psbsidknt  and 
LoBD  Bbkholmk)  that  a  sailor  who  was  tenant 
.  of  a  house  in  parish  of  B  for  five  years,  and  whose 
wife  resided  there  during  the  whole  period,  but 
who  himself  did  not  reside  there  for  half  of  the 
time  and  never  for  more  than  ten  months  at  a 
time,  being  during  the  rest  of  the  five  yean  ab- 
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sent  on  Tojages,  had  acquired  a  settlement  in 
B  by  *  continuouB  residence.' 

Poor — Expenses.  The  parish  of  A  raised  a  sum- 
mons against  the  parishes  of  B  and  C  for  relief 
of  aliment  to  pauper.  The  whole  discussion 
was  between  B  and  C.  A  held  not  entitled  to 
expense  of  attending  discussion  of  B's  reclaim- 
ing note  in  the  Inner-House. 

The  question  in  this  case  related  to  the  settle- 
ment of  a  pauper,  Andrew  Messer  or  Mercer.  The 
pauper  was  a  saiJor  and  sailmaker.  It  appeared 
that  he  had  resided  continuously  for  thirteen  years 
prior  to  Whitsunday  1858  in  the  parish  of  Bouth 
Leith.  At  Whitsunday  1858  he  became  tenant  of 
a  house  in  North  Leith,  and  continued  tenant  of 
the  same  house  till  Whitsunday  1868.  His  wife 
lived  in  the  house  during  the  whole  of  the  inter- 
yening  interval.  The  pauper  himself  was  absent 
during  a  large  portion  of  those  five  years  on  various 
successive  voyages,  of  different  lengths.  In  the  in- 
tervals between  the  voyages — except  in  the  first  in- 
stance, when,  having  left  his  ship  in  London,  he 
shipped  again  in  that  port  three  days  afterwards — 
the  pauper  lived  with  his  wife  in  their  house  in 
North  Leith.  He  had  been  living  with  her  there 
for  about  ten  months  before  they  jointly  left  the 
house  on  25th  May  1868.  In  1865  the  pauper  and 
his  wife,  then  residing  in  the  City  Parish  of  Edin- 
burgh, became  chargeable  as  proper  objects  of  paro- 
chial relief,  and  received  relief,  as  such,  from  the 
pursuer,  inspector  of  poor  of  the  City  Parish.  The 
pursuer  then  brought  this  action  against  the  par- 
ishes of  South  Leith  and  North  Leith,  concluding 
for  relief  from  one  or  other  of  ihese  parishes  as  the 
parish  of  the  paupers'  settlement. 

The  Lord  Ordinary  (Kinloch)  held  that  the 
pauper  had  acquired  a  residential  settlement  in 
North  Leith  Parish  by  continuous  re^dence  for 
five  years. 

The  parish  of  North  Leith  reclaimed. 
Dbah  of  Faculty  (Mokcbkiff)  and  Scott  for  re- 
claimer. 
MoHBo  and  Tbatneb  for  South  Leith. 
Watson  attended  for  pursuer,  but  did  not  take 
part  in  the  debate. 

The  Court  sent  the  papers  for  the  opinion  of  the 
Second  Division  and  of  the  Permanent  Lords  Ordi- 
nary. All  the  consulted  judges,  with  the  exception 
of  Lord  Benholme,  were  for  adhering  to  the  judg- 
ment of  the  Lord  Ordinary. 

LoBD  Baboaple  returned  the  following  opi- 
nion : — 

*'  I  think  that,  on  a  sound  construction  of  the 
76th  section  of  the  Poor-Law  Amendment  Act,  the 
pauper  must  be  held  to  have  resided  continuously, 
in  the  sense  of  that  clause,  in  the  parish  of  North 
Leith  for  upwards  of  five  years  preceding  May 
1863.  In  the  sense  in  which  I  read  the  expres- 
sions there  used,  I  consider  that  he  was  residing  in 
North  Leith,  and  was  not  residing  anywhere  else, 
during  the  periods  when  he  was  personally  absent 
on  voyages,  while  he  kept  his  wife  and  family  in 
the  house  where  he  lived  with  them  when  not  so 
employed.  I  hold  it  to  be  clear,  that  residence  and 
personal  presence  in  the  parish  are  not  synonymous 
terms  in  the  present  discussion.  The  statute  re- 
quires that  the  pauper  shall  reside  continuously  in 
the  parish  for  five  years ;  but  it  has  never  been  dis- 
puted that  temporary  personal  absence  may  occur 
without  destroying  the  continuity  of  the  residence. 
Any  other  interpretation  would  have  defeated  the 
obvious  meaning  and  intention  of  the  Btatute. 


"  The  strongest  elements  of  residence  concur  in 
the  present  case,  where  the  pauper,  a  married  man, 
lived  constantly,  when  not  at  sea,  in  his  own  house 
with  his  wife  and  family.  The  only  objection 
taken  to  the  settlement  is,  that  he  went  on  voyages 
in  the  exercise  of  his  occupation  as  a  sailor — ^his 
wife  and  family  remaining  in  the  home  where  he 
left  them,  and  he  himself  returning  to  them  there 
at  the  end  of  each  voyage.  Each  time  he  went 
away  he  did  so  with  the  intention,  which  he  ful- 
filled, of  returning  without  establishing  even  a 
temporary  residence  elsewhere, — for  there  could  be 
no  residence,  in  the  sense  of  the  statute,  where 
there  was  constant  locomotion ;  and  also  of  keeping 
tip  during  his  absence  the  common  home  of  him- 
self and  his  family.  It  would,  I  think,  be  putting 
a  constrained  and  unnatural  interpretation  upon 
the  words  of  the  statute  to  hold  that  there  has 
not  been  continuous  residence  in  such  a  case ;  and 
I  am  therefore  of  opinion  that  the  interlocutor  of 
the  Lord  Ordinary  ought  to  be  adhered  to." 
LoBD  Bbnholhb  returned  this  opinion : — 
"  The  question  at  issue  is.  Whether  the  pauper, 
Andrew  Messer,  acqiured  a  residential  settlement  in 
the  parish  of  North  Leith,  between  25th  May  1858 
and  1868. 

"The  facts  are  theso— The  pauper,  with  bis 
wife,  took  a  house  in  North  Leith  on  25th  May 
1858,  and  in  that  house  the  wife  seems  to  have  re- 
sided during  the  whole  time ;  but  her  husband,  who 
was  a  sailor,  only  res'ded  there  in  the  intervals  be- 
tween his  voyages.  His  absence  during  those  voy- 
ages occupied  more  than  the  half  of  the  whole  time, 
and  lasted  on  one  occasion  nearly  two  years.  His 
personal  residence  seems,  in  no  one  instance,  to 
have  lasted  continuously  for  a  year,  or  for  more 
than  ten  months.  During  the  whole  of  the  pro- 
tracted absence  of  the  pauper  he  was  following  his 
professional  calling,  and  he  had  no  industrial  occn* 
pation  in  the  parish  of  North  Leith. 

"  In  these  circumstances  I  am  of  opinion,  that  he 
has  not  *  resided  for  five  years  continuously'  in 
North  Leith,  in  the  sense  of  the  Act  8  &  9  Vict., 
c.  83. 

"  Any  view  that  can  be  taken  of  the  statutory 
residence  required  to  constitute  a  settlement  in- 
volves, in  my  opinion,  a  continuity  with  reference 
to  the  pauper's  ordinary  industrial  occupation.  If 
the  locus  of  his  ordinary  employment  have  been 
within  the  parish  in  question,  occasional  absences 
incidental  to,  and  not  inconsistent  with,  the  per- 
manency of  that  local  employment,  will  not  be  held 
to  interrupt  the  continuity  of  the  residence,  even 
although  they  may  have  lasted  for  a  considerable 
time.  Whereas  comparatively  short  absences,  if 
attended  with  a  temporary  change  of  the  locus  of 
his  professional  occupation,  such  as  taking  work  or 
engaging  in  service  in  another  parish,  have  been 
held  to  interrupt  the  continuity. 

"  But  in  the  case  of  a  sailor  such  as  the  pauper 
in  question,  the  locus  of  his  professional  and  only 
industrial  occupation  is  at  sea,  whilst  at  North 
Leith  the  pauper  Messer  had  no  industrial  employ- 
ment. His  intervals  of  companionship  with  lus 
wife  were  rather  to  be  considered  as  incidental  to 
his  professional  life  at  sea  than  as  constituting  the 
principal  residence  to  which  his  whole  professional 
life  could  be  considered  as  incidental. 

"  Again,  the  great  length  of  his  absences  from 
North  Leith  is,  in  my  opinion,  sufficient  to  deprive 
them  of  the  character  of  either  incidental  or  acci- 
dental. That  these  would  have  been  fatal  to  the 
pursuer's  claim  had  this  pauper  been  a  single  man, 
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cannot  for  a  moment  be  disputed.  And  I  cannot 
consider  the  circumstance  that  he  had  a  wife  resi- 
dent in  a  house  in  North  Leith  sufficient  to  come 
in  place  of  his  own  personal  presence.  Such  a  plea 
has  been  disregarded  in  scTeral  cases. 

"  It  appears  to  me  that  several  fallacious  argu- ' 
ments  have  been  employed  by  the  pursuer  in  this 
case.  In  the  Jint  place,  the  analogy  of  the  law  of 
domicile  has  been  too  strongly  relied  upon, — ^a  law 
which  does  not,  like  the  Poor- Law  Amendment 
Act,  require  as  a  necessary  element  personal  and 
continuous  residence  for  a  considerable  period.  A 
domicile  is  acquired  or  changed  ctnimo  et  facto. 
The  intention  is  the  ruling  element.  To  find  out 
the  party's  home  is  the  object  of  inquiry.  But  that 
is  by  no  means  the  decisive  and  indi8i>ensable  ele- 
ment, nor  the  proper  object  of  inquiry,  in  ques- 
tions of  residential  settlement  under  the  Poor-Law 
Amendment  Act.  The  inquiry  in  such  questions 
is  not,  what  the  party  intended,  but  what  he  has 
done ;  not  where  he  had  bis  home,  but  whether  he 
haa  lived  there  for  five  years,  and  has  had  there 
his  continuous  residence,  in  a  sound  and  reasonable 
sense.  The  case  of  Crawford  v.  Beattie,  decided  by 
the  whole  Court,  by  whil^h  the  previous  case  of 
MdviUe  was  over-ruled,  affords  a  strong  illustration 
of  the  distinction  between  domicile  and  settlement. 
In  that  case  the  want  of  a  year*s  continuous  per- 
sonal residence  during  the  statutory  period  was 
held  to  extinguish  a  residential  settlement  pre- 
viously acquired,  although  the  pauper  was  incapable 
of  any  intention  or  animus  in  regard  to  the  matter. 

"  If  once  the  idea  of  a  home  is  substituted  in  the 
aquisition  of  a  settlement  for  continuous  personal 
residence, — all  regard  to  the  positive  requirement 
of  the  statute  will  be  lost  sight  of,  as  it  seems  to  be 
in  the  argument  of  the  pursuer  in  this  case.  If 
two  years'  continuous  absence,  and  absence  for  a 
majority  of  the  whole  number  of  days  contained 
in  the  statutory  period,  be  disregarded,  I  cannot 
see  why  the  principle  must  not  be  carried  much 
farther.  Provided  the  pauper  keeps  up  a  home  by 
the  residence  of  his  wife,  his  own  presence  in  the 
place  of  settlement  may  be  reduced  to  a  minimum — 
to  a  few  days  spent  there  during  the  intervals  of 
his  voyages — provided  his  wife  has  had  attractions 
enough  to  secure,  from  time  to  time,  his  return  to 
her.  And  how  the  statute  is  to  apply  to  such  a 
person,  in  regard  to  the  loss  of  a  settlement  once 
acquired,  it  is  difficult  to  imagine.  He  surely 
must  always  be  held  to  have  resided  continuously 
during  one  year  during  a  subsequent  period  of  five 
years, — ^although  he  has  never  been  a  year  on 
shore — ^who  has  been  held  to  have  resided ^ve  yeare 
continuously  during  the  former  period,  and  thus  to 
have  acquired  a  settlement,  in  the  circumstances 
of  the  pauper  in  question. 

"  A  eeeond  fallacy  under  which  the  pursuer's  ar- 
gument labours,  is  that  of  supposing  that  the 
settlement  by  residence  is  a  favourite  of  the  Poor- 
Law  Amendment  Act,  requiring  the  Court  to  give 
it  a  liberal  construction,  and  to  apply  it,  by  force  of 
construction,  to  every  class  of  persons. 

"It  appears  to  me  that  the  very  opposite  of  this 
is  the  case.  The  statute  has,  in  fact,  swept  away 
the  whole  previous  law  of  settlement,  and,  by  a 
stringent  *  unless,'  has  required  a  longer  period, 
and  prescribed  a  closer  residence  in  the  acquisition, 
and  introduced  a  greater  liability  in  losing  a  settle- 
ment. The  object  of  the  statute,  both  as  to 
foreigners  and  natives,  is  very  ckar.  It  was  in- 
tended that  to  foreigners  the  acquisition  of  a 
settlement  in  Scotland  should  be  extremely  diffi- 


cult. And  as  to  natives,  the  statute  has  brought 
into  application  the  birth  settlement  in  a  way  that 
the  former  law  knew  little  of— just  by  rendering 
a  residential  settlement  so  difficult  to  acquire,  and 
so  easy  to  lose. 

"  It  is  also  a  mistake  to  say  that  by  giving  fair- 
play  to  the  plain  intentions  of  the  statute,  any 
hardship  is  imposed  on  the  individual  pauper.  To 
him  it  is  matter  of  indifference  whether  the  parish 
of  his  birth,  or  of  a  residential  settlement,  is  to 
maintain  him.  The  contest  and  the  real  interest 
is  between  the  two  contending  parishes.  And  even 
as  between  parishes,  in  the  long  run,  it  is  a  matter 
of  indifference  which  cause  of  liability  shall  often- 
est  prevail.  As  between  them,  the  matter  is  as 
broa4  as  it  is  long.  The  prevalence  of  the  birth 
settlement  may  in  one  case  operate  against  an  in- 
dividual parish,  but  in  another  it  will  operate  in 
its  favour. 

"  In  short,  I  am  for  giving  the  statute  fair-play, 
and  see  no  reason  for  adopting  a  strained  construc- 
tion of  its  reqiiirements  for  the  benefit  of  married 
sailors.  To  hold  that  the  pauper  in  the  present 
case  has  resided  continuously  for  five  years  in 
North  Leith, — ^notwithstanding  his  having  been 
abroad  or  at  sea  during  more  than  half  of  the 
time,  and  for  periods  extending,  in  one  instance, 
to  a  third  part  of  the  whole  period— were  to  con- 
strue the  statute  in  a  non-natural  sense,  which  I 
cannot  bring  myself  to  adopt.  I  therefore  am  of 
opinion  that  the  interlocutor  of  the  Lord  Ordinary 
ought  to  be  altered,  and  the  defenders  assoilzied." 

At  advising — 

Lord  Cubbibeill  said  that  the  question  in  this 
case  depended,  as  in  many  other  cases,  on  the  ^con- 
struction  of  the  words  **  continuous  residence,"  as 
used  in  the  Poor-Law  Amendment  Act.  It  was  to 
be  regretted  that  the  Legislature  had  not  given  an 
interpretation  clause,  to  fix  the  meaning  of  these 
words ;  but  it  had  not  done  so,  and  the  Court  must 
find  it  out  for  themselves.  He  did  not  mean  to  give 
any  exhaustive  definition  of  the  words,  but  merely 
to  state  whether  or  not  the  facts  here  amounted  to 
continuous  residence.  The  distinguishing  features 
of  this  case  might  be  stated  in  five  propositions : — 
(1)  that  Mercer  was  a  householder  in  the  parish  of 
North  Leith  for  five  years  from  Whitsunday  1858 
to  Whitsunday  1868;  {2)  that  during  all  this 
period  his  wife  resided  in  tne  house  of  which  Mer- 
cer was  a  tenant;  (8)  that  Mercer  himself  person- 
ally resided  there  at  the  commencement  of  his 
lease  in  1858,  and  also  for  considerable  periods  on 
different  occasions,  and  that  that  was  the  place  of 
his  personal  residence  before  the  termination  of  the 
lease  in  1868;  (4)  that  during  the  intervening 
period  he  was  a  seaman  on  board  of  different  ves- 
sels, and  at  the  termination  of  each  voyage  returned 
to  North  Leith ;  (5)  that  he  never  during  all  this 
period  had  any  other  residence.  His  Lordship 
thought  that  that  state  of  facts  was  enough  to  con- 
stitute continuous  residence  in  the  sense  of  the 
Poor-Law  Amendment  Act,  and  unless  that  were 
held  to  be  the  case  it  would  be  almost  impossible 
for  a  seaman  ever  to  acquire  a  settlement  by  con- 
tinuous residence.  He  did  not  think  the  section  of 
the  Act  meant  to  make  it  impossible  for  that  large 
class  of  the  community  to  acquire  a  residential  set- 
tlement. And  in  the  other  enactment,  as  to  a  party 
losing  his  settlement  if  during  any  five  years  he 
had  not  one  year's  continuous  residence,  the  same 
meaning  might  easily  be  attached  to  the  words 
"continuous  residence"  in  that  clause  as  in  the 
other. 
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LoBDB  DsAfl  and  Abdkillan  concurred. 

LoBo  Pbbbidemt — I  am  sorry  to  be  compelled  to 
differ,  but  I  concur  in  tbe  opinion  of  Lord  Ben- 
holme.  It  appears  to  me  that  the  words  of  the 
76th  section  of  the  statute  are  not  open  to  con- 
struction in  so  far  as  regards  the  nature  and  quality 
of  the  residence  required.  It  must,  in  my  opinion, 
be  a  personal  residence  of  the  pauper  himself,  and 
not  of  his  wife  and  family.  The  word  "  continu- 
ous "  is  open  to  construction,  because  in  one  sense 
"continuous  residence"  is  next  to  impossible.  The 
ordinary  emergencies  of  life  prevent  any  man  from 
always  being  in  the  same  place,  or  even  from  sleep- 
ing in  the  same  place,  and  therefore  this  word 
"continuous"  has  been  reasonably  construed  so  as 
to  admit  of  certain  interruptions ;  and  a  pauper  is 
not  required  to  be  d^fa/cto  resident  the  whole  time. 
But  here  the  pauper  did  not  reside  for  half  of  the 
time,  and  never  for  one  year  continuously.  The 
mere  statement  of  this  is  to  me  condusive  against 
tbe  pauper  acquiring  a  settlement.  The  majority 
of  the  Court  think  that  the  house  in  which  the 
pauper's  wife  resides  is,  in  the  meaning  of  the  Sta- 
tute, the  residence  of  the  pauper  himself.  This  is 
a  new  construction  of  the  Statute,  not  turning  on 
the  construction  of  the  word  "  continuous  "  but  of 
the  word  *•  residence."  I  am  not  moved  by  the 
consideration  that,  unless  the  construction  of  the 
word  by  the  majority  of  the  consulted  judges  be 
adopted,  it  will  be  impossible  for  a  seaman  to  ac- 
quire a  residential  settlement.  This  is  of  no  con- 
sequence, and  paupers  have  no  interest  in  the 
question  whether  the  parish  of  their  birth  or  some 
other  parish  shall  bear  the  burden  of  their  needful 
snst«ntation.  I  dissent  from  the  judgment  to  be 
pronounced,  (1)  because  it  involves  an  unwarrant- 
able construction  of  words  used  in  the  Statute  in 
their  ordinary  meaning ;  and  (2)  because  I  could 
not  adopt  it  without  contradicting  the  words  of  my 
judgments  in  previous  cases,  in  which  I  understood 
some  of  my  brethren  now  in  the  majority  concurred. 

Watson  for  pureuer  moved  for  expenses  of  attend- 
ing the  debate  in  the  Inner-House. 

In  accordance  with  the  decision  in  Hay  v.  Thorn- 
vm,  23d  June  1864,  16  D.,  994,  motion  refused. 

Agent  for  Pursuer — ^A.  Greig,  S.S.C. 

Agent  for  North  Leith— A.  Duncan,  S.S.C. 

Agent  for  South  Leith— P.  S.  Beveridge,  S.S.C. 


Friday^  July  19. 


HAMILTON  V,  TURNER  AND  ANOTHER. 
(Ante,  vol.  i,  pp.  52,  888.) 

Reparcttion  — .Superior  —  Mineral  Tenant — Feuar — 
Obligation — Delict —  Underground  Working — 
Property.  A  party  holding  a  feu-right  of  pro- 
perty in  a  mineral  district  brought  an  action 
against  the  superior  and  his  mineral  tenant 
for  damages  on  account  of  injury  to  buildings 
on  the  feu  by  reason  of  underground  working. 
A  proof  was  led.  Held  (1)  that  the  superior 
was  liable,  and  (dub.  Loxu>  Dsab^  that  his  lia- 
bility was  entirely  ex  contractu  ;  (2)  (diss.  Loan 
Cubbixhill)  that  the  mineral  tenant  was  also 
liable,  and  (dub.  Lobb  Dsab)  that  his  liability 
was  entirely  ex  delicto. 
This  was  an  action  of  damages  for  injury  caused 

to  property  by  mineral  workings,  and  was  directed 

against  the  superior  of  the  ground  and  the  mineral 

tenants. 


The  pursuer  holds  a  feu-right  of  his  property 
from  Mr  Dennistoun,  the  predecessor  of  the  de- 
fender, Mr  Turner  of  Barbauchlaw,  which  wu 
granted  on  12th  August  1856.  The  superior  re- 
served to  himself  the  property  of  the  minerals,  "  I 
and  my  foresaids  paying  to  my  said  disponees  ind 
their  foresaids  all  damages  the  subjects  belongisg 
to  them  may  sustain  in  and  through  working  or 
taking  away  the  same.  .  .  But  declaring  alwayi 
that  should  said  minerals  be  let  by  me  or  my  fore- 
saids, my  said  disponees  and  their  foresaids  shtll 
have  recourse  against  the  lessee  thereof  for  all 
damages  which  may  be  occasioned  by  the  working 
thereof,  and  not  against  me  or  my  foresaids  farther 
than  that  I  and  my  foresaids  i^all  be  bound  to 
oblige  our  tenants  to  settle  said  damages  with  om 
said  disponees  and  their  foresaids  in  manner  abore 
mentioned." 

The  Monkland  Iron  Company  had  become  ten- 
ants of  the  minerals  lying  beneath  the  pusiier'g 
subjects  under  a  lease  from  Mr  Dennistoun,  dated 
in  1854.  The  lease  stipulated  that  his  tena&ti 
"  shall  annually  satisfy  and  pay  all  damages  done 
by  their  operations,  whether  above  or  below  ground." 
Farther  "  the  said  second  parties  (the  tenants)  bind 
and  oblige  themselves  and  their  foresaids  to  free 
and  relieve  the  said  first  party  (the  superior)  of 
all  claims  and  demands  whatsoever  whidi  msj  be 
made  against  him  and  his  foresaids  by  the  tenonti 
of  said  lands  arising  in  any  way  out  of  the  opeiar 
tions  of  the  said  second  parties  in  working,  niaing, 
storing,  carrying  away,  or  disposing  of  the  mineiali 
hereby  let." 

The  pursuer  averred  that,  in  consequence  of  im- 
proper working  of  the  minerals,  proper  support  nrt 
being  left  for  the  surface-ground,  his  subjects  hid 
sunk  and  given  way,  his  houses  and  buildings  being 
weakened,  and  put  in  danger  of  falling. 

The  Lord  Ordinary  (Kinlooh)  held  the  scbon 
relevant  as  against  the  mineral  tenants,  but  die- 
missed  it  9^  against  the  superior.  The  Conit  re- 
called that  interlocutor,  and  allowed  a  proof  bcfcw 
answer  of  the  averments  of  all  the  parties. 

After  the  proof,  the  Lord  Ordinary  fonnd  it 
proved  that  the  ground  and  houses  belonging  to 
the  pursuer  had  sustained  damage  through  the 
operations  of  the  Monkland  Iron  Company  mwor^ 
ing  the  minerals  without  leaving  sufficient  support 
for  the  surface,  and  held  that  these  defendos  wtf« 
liable  in  damages,  which  he  modified  to  £600.  ne 
again  assoilzied  Mr  Turner.  The  Lord  Ordinaiy, 
in  his  note,  stated  his  adherence  to  hia  Joimff 
opinion,— that  every  mineral  tenant  is  !»^^  "^ 
conduct  his  workings  as  to  aflford  sufficient  euppon 
to  the  surface.  He  was  as  much  bound  ^  thu  » 
the  proprietors  of  an  under-floor  of  a  house  » 
bound  BO  to  conduct  operations  on  his  P«^I*'y 
not  to  injure  the  support  afforded  to  the  floor  aoow. 
When  the  minerals  are  constituted  into  a  ••J*^ 
property  from  the  surface  the  proprietor  or  tenaw 
of  the  one  is  as  little  entitled  to  do  injury  to  w 
other  through  the  necessary  cff^^^^^^ .?:  Z. 
operations  as  in  the  case  of  any  other  ^"^^  jj 
tinct  properties.  Here  injury  had  been  V^Jr'^^ 
was  said  that  the  minerals  could  not  P^?^^  ^ 
been  worked  without  causing  some  ^**  1^:.-^ 
the  surface,  but  the  rest  of  the  evidence  «!»" V 
this  simply  to  mean,  that  subsidence  cojU<i  no»^^ 
avoided  where  the  workings  were  ^^*"'^J°°^j  the 
particular  way  adopted,  and  so  as  to  ^^J?,  ^  ^(^ 
minerals  under  the  pursuer's  property. .  "^\^  ^. 
no  impossibility  in  leaving  these  '^^"^^g^ch 
wrought— probably  none  in  working  them 
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diminiBhed  extent  as  would  leave  Bu£Bcient  sup- 
port. If  the  defenders,  for  their  own  profit,  wrought 
all  the  minerals  out,  and  wrought  them  in  such  a 
way  as  to  bring  down  the  pursuer's  house,  they 
were,  on  every  principle  of  law  and  equity,  bound 
to  repair  the  damage.  In  this  matter  there  was 
no  distinction  between  the  ground  and  the  houses. 
Whore  minerals  were  constituted  into  a  separate 
property  from  the  surface,  the  proprietor  of  the  sur- 
face was  not  thereby  disabled  from  building  houses 
more  than  from  any  other  legal  use  of  his  pro- 
perty. 

As  to  the  defender,  Mr  Turner,  the  Lord  Ordin- 
ary thought  he  was  not  liable.  The  damage  was 
done,  not  by  the  landlord,  but  by  the  tenants.  A 
landlord  was  not  liable  for  the  acts  of  the  tenants, 
except  when  the  lease  was  of  such  a  character  as 
necessarily  to  authorize  these  acts  ;  in  which  case 
the  landlord,  by  his  authority,  would  be  as  truly  a 
party  to  the  wrong  as  the  tenant  by  whom  it  was 
perpetrated.  This  lease  was  not  of  that  character. 
It  had  nothing  in  it  to  import  that  the  minerals 
might  be  worked  without  leaving  Bu£9cient  support 
for  the  surface. 

The  pursuer  and  the  Monklands  Iron  Company 
reclaimed. 

Fattison  and  Stbachah  for  pursuer. 
Clabk  and  Watson  for  mineral  tenants. 
Dkav  of  Faculty  (Mohcbsiff)  and  Givfobd  for 
superior. 

IjOrd  PBKsmxifT — ^This  is  a  question  of  con- 
siderable importance.  Some  of  the  legal  questions 
involved  in  it  are  of  general  application,  but  some 
of  them,  I  think,  are  very  special.  The  Case  against 
the  defender,  Turner,  the  lessor  in  the  mineral  lease, 
and  the  superior  in  the  feu,  is  very  peculiar.  I  am 
not  able  at  all  to  concur  with  the  Lord  Ordinary  on 
that  point.  On  the  contrary,  the  only  thing  I 
think  clear  in  the  case  is,  that  Turner  is  liable. 
But  I  think  he  is  liable  entirely  ex  contractu.  The 
first  plea  stated  by  the  pursuer  is,  that  the  defender. 
Turner,  as  successor  of  Dennistoun,  the  granter  of 
the  said  feu-dispodition  in  favour  of  the  pursuer's 
author,  is,  under  and  in  virtue  of  the  said  feu-dis- 
position and  obligation  thereby  incumbent  upon 
him,  bound  to  make  payment  to  the  pursuer  of  the 
damage  occasioned  to  the  pursuer's  said  subjects 
in  and  through  the  working  of  the  minerals  under 
the  same,  he  having  ackaowledged  and  adopted 
the  lease  granted  to  the  other  dispense  by  his 
author,  Mr  Dennistoun,  and  taken  payment  of  the 
rent  payable  under  said  lease.  The  grounds  of 
liability  involved  in  that  plea  I  take  to  be  these : — 
(1)  that  the  original  granter  of  the  feu-disposition 
came  under  an  obligation  to  pay  to  the  pursuer  the 
amount  of  all  damage  that  might  be  occasioned  to 
him  in  his  feu  by  the  working  of  the  minerals 
under  it ;  (2)  that  that  transmitted  against  Dennis- 
toun's  singular  successors  in  the  superiority;  (8) 
that  the  defender,  Turner,  who  is  the  singular 
successor  of  Dennistoun,  farther  incurred  liability 
by  adopting  the  mineral  lease  in  favour  of  the 
other  defenders.  According  to  the  view  I  take  of 
the  feu-disposition,  that  last  element  is  unnecessary 
to  the  pursuer's  case  under  the  first  plea. 

The  subject  of  the  feu-disposition  is  part  of  the 
estate  of  Barbaucblaw,  near  Armadale,  a  district 
which  seems  to  be  generally  a  mining  district,  and 
the  object  of  feuing  this  -piece  of  ground  to  the 
original  feuar  was  that  he  might  build  houses  on 
it — ^for  he  is  taken  bound  to  build  in  the  feu-dis- 
position— the  houses  to  be  built  being  of  a  very 
small  class.      It  was  in  the  knowledge  of  both 


parties  to  this  feu-disposition  that  the  minerals 
under  the  estate  were  let  to  the  other  defenders, 
and  it  was  well  known  to  both  that  that  lease 
authorized  the  lessees  to  work  the  minerals  imder 
the  ground  of  the  feu.  In  these  circumstances  the 
parties  might  have  dealt  with  the  minerals  in  a 
different  way.  Dennistoun  might  have  given  out 
the  feu  without  any  reservation  of  the  minerals,  the 
effect  of  which  would  have  been  to  make  the  feuar 
to  a  certain  extent  the  landlord  of  the  mineral 
tenant  in  that  lease,  and  that  would  have  given 
rise  to  an  apportionment  of  rent  between  Dennis- 
toun and  his  feuar.  The  feuar  would  have  become 
a  party  to  the  lease  with  the  company,  and  would 
have  stood  in  the  relation  to  them  of  a  party  bound 
by  the  contract.  The  parties  resolved  to  take  a 
different  course,  and  it  was  made  matter  of  agree- 
ment, expressed  in  this  way,  that  the  pursuer 
reserved  to  himself  and  his  successors  in  the 
superiority,  the  property  of  the  minerals,  and,  as 
the  counterpart  of  this  agreement,  he  and  his 
foresaids  were  to  pay  to  the  disponees  all  damage 
which  might  be  sustained  by  their  subjects  through 
working  the  minerals.  Then  follows  this  stipula- 
tion:— "But  declaring  always  that  should  said 
minerals  be  let  by  me  or  my  foresaids,  my  dis- 
ponees and  their  foresaids  shall  have  recourse 
against  the  lessee  thereof  for  all  damages  which 
may  be  occasioned  by  tlie  working  thereof,  and  not 
against  me  or  my  foresaids,  farther  than  that  I  and 
my  foresaids  shall  be  bound  to  oblige  our  tenants 
to  settle  said  damages  with  our  said  disponees  and 
their  foresaids." 

As  regards  this  last  declaration,  it  seems  to  me 
that  it  has  no  application  to  the  case  here.  It  is 
clear,  ftom  the  terms  of  it,  that  it  was  not  intended 
to  apply  to  operations  under  the  then  existing 
lease,  which  was  fully  in  the  knowledge  of  both 
parties.  If  that  had  been  intended  this  dauso 
would  have  been  expressed  in  different  terms.  It 
is  in  form  applicable  to  future  leases,  and  not  to 
existing  ones.  And  that  is  still  clearer,  because 
the  substance  of  the  declaration  is  this,  that  when 
such  a  lease  is  let,  the  only  obligation  prestable 
against  the  superiors  succeeding  is,  that  they  shall 
take  their  tenants  bound  to  settle  with  the  feuar,  a 
stipulation  which  did  not  exist  in  the  current  lease. 
Therefore,  I  throw  that  part  of  the  clause  out  of 
view  altogether  in  dealing  with  the  question  be- 
tween the  superior  and  the  feuar.  And  looking  to 
the  remaining  part  of  the  agreement  as  to  minerals, 
it  seems  to  admit  of  only  one  construction.  The 
superior  says,  I  reserve  to  myself  and  my  succes- 
sors in  the  superiority  the  whole  minerals  of  the 
feu,  and,  in  return,  I  fix  this  obligation  on  myself* 
and  my  foresaids,  that  we  shall  pay  the  amount  of 
any  loss  you  may  sustain  through  the  working  of 
the  minerals.  This  is  one  of  the  simplest  obliga- 
tions possible,  and  therefope  I  shall  merely  state 
my  opinion,  that  Turner  is  clearly  liable. 

But  there  remains  the  liability  of  the  other 
defenders.  The  pursuer  has  no  relation  to  the 
mineral  tenant  arising  ex  contractu.  He  has  no 
stipulation  in  that  lease  applicable  to  his  case  at 
all.  Nothing  is  stipulated  on  his  behalf,  and 
therefore  if  the  mineral  tenants  are  to  be  liable, 
that  must  arise  not  er  contractu  but  ex  delicto.  And 
therefore  the  question  is,  whether  these  mineral 
tenants  are  liable  to  the  pursuer  in  consequence  of 
improper  working  under  his  ground  ? 

A  great  deal  of  argument  was  directed  to  show- 
ing that  the  right  of  these  mineral  tenants  was  in 
some  views  preferable  to  that  of  the  feuar,  and  in 
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case  of  competition  miut  prevail,  becauBe  earlier  in 
date  in  this  case ;  and  for  other  reasons.*  I  am  not 
disposed  to  question  that  there  was  constitnted  in 
favour  of  the  mineral  tenants  a  real  right  to  the 
minerals.  The  authorities  are  all  in  favour  of 
mineral  tenants  having  the  benefit  of  the  Act  1449, 
and  probably  the  real  character  of  the  right  which 
the  lessee  takes  is  more  apparent  in  the  case  of  a 
mineral  than  in  the  case  of  an  agricultural  lease. 
For  both  rights  are  temporary ;  but  the  possession 
of  the  mineral  tenant  is  of  such  endurance  that  he 
is  supposed  to  be  able  to  exhaust  his  subject,  and 
therefore  his  right  approaches  more  nearly  to  a 
right  of  property.  But  supposing  that  to  be  so, 
and  that  the  mineral  tenants  had  a  right  of  pro- 
perty in  the  minerals,  the  question  still  is,  under 
what  obligations  at  common  law  do  they  lie  as  to 
the  subjects  of  which  they  are  the  owners  ?  That 
is  a  difficult  question,  and  it  is  not  without  hesi- 
tation that  I  have  formed  an  opinion.  But  there 
is  one  principle  of  law  pretty  clearly  involved  in 
the  relation  of  the  mineral  tenant  to  the  owner  of 
the  surface,  independent  of  lease  or  contract,  and 
that  is,  that  the  owner  of  the  minerals  is  bound  so 
to  work  the  minerals  as  to  do  as  little  damage  as 
possible  to  the  property  of  the  surface.  That  is  the 
foundation  of  the  whole  law  on  the  subject.  And 
that  is  well  brought  out  in  the  case  of  Dunlop  v. 
Corbetf  in  the  time  of  Lord  President  Blair,  and  is 
applicable  to  this  class  of  cases.  The  maxim 
applies  sie  tUere  tuo  ut  aUenum  rum  Uedat.  Now  the 
application  of  this  to  such  workings  as  we  have 
here,  as  I  understand  the  matter,  is  this,  that  the 
mineral  workers  must  use  all  reasonable  precautions 
not  to  bring  down  or  disturb  the  surface  ;  and  that, 
even  where  the  owner  of  the  surface  is  himself  the 
seller  of  the  minerals,  he  is  not  restrained  from 
building,  although  no  such  buildings  existed  at 
the  time  when  the  mineral  lease  was  entered  into. 
He  is  not,  on  the  one  hand,  entitled  to  occupy  the 
ground,  building  large  factories  or  towns,  so  as  to 
prevent  the  tenant  from  working  with  any  profit ; 
but  the  mineral  tenant,  on  the  other  hand,  must 
not  restrain  him  beyond  what  is  reasonable,  and 
must  take  care  to  protect  his  property,  whether  it 
still  remains  an  agricultural  subject  or  is  occupied 
by  buildings.  "We  have  now  to  apply  these  prin- 
ciples. I  am  not  going  to  trouble  your  Lordships 
by  an  exposition  of  the  proof.  My  conclusion  is, 
that  in  working  out  the  minerals  under  the  pro- 
perty of  the  pursuer,  the  mineral  tenants  did  not 
use  due  care  and  diligence ;  that  they  omitted  to 
use  the  precautions  usual  and  reasonable  for  the 
protection  of  the  surface  and  the  houses  built  there- 
on ;  and  therefore,  applying  the  principles  of  the 
common  law,  they  also  are  answerable  to  the 
pursuer.  But  having  got  two  parties,  both  equally 
answerable,  it  must  be  remembered  that  the  lia- 
bility rests  on  different  grounds.  That  is  not  a 
joint  but  a  several  liability,  and  in  any  decree  now 
to  go  out,  there  must  bo  a  decree  on  one  ground 
against  the  one  party,  and  on  the  other  ground 
against  the  other. 

LoBD  GinuuKHiLL  coucurred  with  the  Lord  Presi- 
dent in  holding  that  the  superior  was  liable  to  the 
pursuer  ex  contractu.  On  the  question  of  the 
liability  of  the  other  defenders,  he  took  a  different 
view.  He  could  not  find  any  evidence,  in  the  proof 
which  had  been  led,  that  the  act  of  the  mineral 
tenants  was  wrongful.  They  had  wrought  out 
their  minerals  by  a  mode  which  was  both  legal  and 
usual.  It  was  said  they  had  not  adopted  certain 
precautions  they  were  bound  to  adopt  to  prevent 


injury  to  the  surface.  He  thought  the  pioof 
showed  that  they  had  only  done  what  they  wen 
entitled  to  do.  He  doubted  whether  their  obliga- 
tion was  increased  by  the  owner  of  the  surface,  or 
any  one  in  his  right,  erecting  houses,  and  whetiter 
they  were  liable  for  dama^ge  to  the  ground  in  any 
other  state  than  it  was  in  when  this  Isase  was 
entered  into. 

Loan  Abdmillan — There  are  some  points  in  this 
case  on  which  I  think  there  is  little  doubt  The 
difficulty  I  feel  arises  from  the  position  of  the  de> 
fenders  as  sued  on  entirely  different  grounds.  The 
pursuer  (Hamilton)  is  proprietor  of  certain  horues 
near  the  village  of  Armadalo,  a  miners'  village,  in 
the  middle  of  mineral  workings.  His  title  is  a  fea- 
dispoeition  in  August  1866.  He  was  taken  bouad 
to  build,  and  he  did  so.  The  whole  of  the  minenUa 
were  reserved  by  the  superior ;  and  there  can  be 
no  doubt  that  the  fact  that  minerals  were  being 
worked  was  known  to,  and  in  the  view  of,  all  the 
parties.  The  superior  bound  himself  to  pay  dam- 
ages caused  by  working.  If  he  should  let  the 
minerals,  he  stipulates  that  the  lessee  shall  pay  the 
damages.  This  applies,  I  think,  to  a  future  leaa^- 
not  a  prior  lease — and  an  existing  working.  The 
demand  for  enforcement  of  this  obligation  by  the 
superior  is  not  rested  on  a  liability  for  fault  There 
is  no  delict  involved  in  it.  The  damages  are  to  be 
paid  if  the  subjects  are  injured,  even  though  then 
was  no  fault. 

The  lease  to  the  Monkland  Company  was  in  1864 
— ^prior  to  the  feu-right.  The  superior  who  gnnted 
the  feu  was  landlord,  and  received  the  minenl 
rents  under  the  lease.  By  his  tenant  he  thus  worked 
these  minerals  under  the  reservation  in  the  fen-dis- 
position ;  and  he  could  only  do  so  on  the  condition 
of  paying  for  the  injury  done  by  the  act  of  working. 

If  there  was  no  fault  in  the  manner  of  working, 
that  would  exclude  action  on  delict ;  but  not  on 
this  contract. 

If  there  was  fault  in  the  working,  that  delict  may 
render  the  mineral  lessees  liable  to  the  pursuer ;  or 
it  may  render  them  liable  to  the  superior  in  relief, 
just  as  they  would  have  been  liable  to  him  if  the 
land  had  not  been  feued  and  built  on. 

I  am  therefore  of  opinion,  1st,  That  the  defender 
(Mr  Thmer)  is  liable  under  the  contract  in  compen- 
sation to  the  pursuer. 

2dly,  I  also  think  that  the  defenders  (the  Monk- 
land  Company)  are  liable  to  the  pursuer  ex  ddieto. 
This,  however,  is  a  more  difficult  question.  Then 
is  no  case  or  contract  against  them ;  on  the  con- 
trary, they  are  not  parties  to  the  feu-contract,  and 
the  pursuer  is  no  party  to  their  lease.  There  is  no 
privity  of  contract  to  support  an  action  at  the  pur- 
suer's instance  against  the  Company  on  that  ground. 
I  am,  however,  of  opinion,  that  their  liability  muBt 
be  determined  by  the  state  of  the  facts,  and  that, 
as  matter  of  fact  on  the  proof,  enough  ^*^  ^° 
proved  to  sustain  the  action  on  the  head  of  debet 
against  the  Company. 

I  agree  with  your  Lordship  and  the  Lord  Ordi- 
nary tiiat  every  mineral  lessee  is  bound  so  to  work 
the  minerals  as  not  to  bring  down  dwelling-housea 
on  the  surface.  I  should  be  sorry  if  this  c^^J* 
doubted ;  and  I  have  no  doubt  on  it*  myself.  That 
these  defenders  could  have  protected  the  houses  and 
avoided  this  calamity  by  some  additional  cost  ^j 
additional  caution,  is  to  me  plain  on  the  proof. 
They  could  not  have  actually  removed  all  the 
minerals  without  endangering  the  houses:  that  is 
true-  But  I  am  not  prepared  to  say  that  they  toA 
a  right  to  work  up  to  within  a  few  inches  of  the 
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surface  under  a  dwelling-house,  in  order  to  work 
out  the  whole  of  the  minerals  beneath. 

Their  case  is,  that  they  are  not  bound  to  more 
care  under  houses  than  away  from  houses.  I  can- 
not think  this  according  to  law,  or  reason,  or  hu- 
manity. There  must  be  a  reasonable  obligation  to 
work  with  due  care  and  caution  in  the  circum- 
stances, and  more  care  where  danger  is  greatest. 
Nor  can  I  admit  the  proposition  of  the  defenders, 
that  the  mineral  lessees  are  only  bound  to  sustain 
the  surface  without  buildings,  or  with  the  buildings 
at  the  date  of  the  lease ;  and  that  if  there  were  at 
that  time  no  buildings,  then  only  to  sustain  the 
ground  without  the  buildings.  I  cannot  accept 
that  as  good  law. 

I  do  not  think  that  the  granting  a  mineral  lease 
operates  as  a  prohibition  against  all  building  or 
feuing  on  the  surface,  except  under  the  peril  of 
destruction  of  the  buildings  without  redress. 

There  is  no  question  here  of  the  building  contri- 
buting to  the  subsidence,  nor  of  an  unfair  or  ex- 
travagant addition  to  the  amount  of  damage  by  a 
building  of  an  unusual  and  inappropriate  descrip- 
tion. Nothing  was  done  here  beyond  what  was  in 
the  contemplation  of  parties. 

On  the  question  of  evidence,  I  have  only  to  say 
that  I  agree  with  your  Lordship,  that  the  pursuer's 
claim,  on  the  ground  of  fault  or  carelessness  in 
working,  has  been  sufficiently  established. 

It  appears  to  me  that  the  defenders,  knowing 
that  they  were  working  under,  and  very  near, 
dwelling-houses,  did  not  take  all  the  precautions 
-within  their  power,  and  according  to  their  duty,  for 
securing  against  the  injury,  and,  it  may  be,  against 
the  sudden  and  entire  destruction  of  the  dwelling- 
houses.  That  is,  I  think,  a  sufficient  ground  for 
holding  the  mineral  lessees  responsible. 
There  is  no  joint  liability. 
There  may  be  questions  of  relief  between  these 
parties.    They  are,  I  understand,  reserved. 

LoBD  DsAS  concurred  in  holding  both  the  super- 
ior and  the  mineral  tenants  liable  in  reparation  to 
the  pursuer.  He  was  not  sure  if  the  liability  of 
the  one  rested  entirely  on  contract,  and  the  liability 
of  the  other  entirely  on  delict;  but  the  main  thing 
was  that  both  were  liable.  As  to  the  tenant,  the 
question  was  a  very  general  and  important  one. 
There  was  nothing  unusual  in  the  terms  of  the 
mineral  lease,  which  seemed  to  have  been  prepared 
by  some  one  quite  familiar  with  the  form  of  such 
instruments.  Further,  there  was  nothing  illegal 
in  the  "  longwall "  system  of  working  which  the 
mineral  tenants  had  adopted.  That  was  the 
natural  and  usual  mode.  Still  the  question  was, 
whether  there  was  not  some  obligation  on  the 
mineral  tenants  with  regard  to  the  owner  of  this  feu? 
This  mineral  lease  comprehended  a  considerable 
extent  of  field.  The  rent  under  it  was  about  £600 
or  £600  a-year.  It  was  in  the  neighbourhood  of  a 
mining  village,  where  houses  were  rapidly  increas- 
ing. It  was,  therefore,  a  lease  of  minerals  in  a 
property  as  respects  which  it  could  not  be  held  that 
the  granter  of  the  lease  was  giving  up  to  the 
mineral  tenants  his  right  to  deal  with  any  part  of 
that  ground.  It  was  not  to  be  supposed  that  the 
lessor  was  not  to  build  on  any  part  of  this  estate 
under  which  the  minerals  were  let ; — ^that,  for  ex- 
ample, he  was  not  to  put  up  a  farm-house  or  offices, 
or  to  build  a  lodge  at  the  entrance  of  the  avenue  to 
his  house.  The  superior  did  not  give  up  that 
right.  If  he  himself  had  built,  the  mineral  tenant 
would  have  been  bound  to  take  care.  There  might 
be  a  difference  as  regarded  the  erection  of  large 


buildings,  and  perhaps  all  that  was  to  be  built  was 
some  colliers'  houses.  In  the  mineral  lease  there 
was  an  obligation  to  build  twenty  such.  It  might 
fairly  be  expected  that  such  houses  would  be  built, 
even  by  the  superior.  The  question  was  just  this,  is 
there  to  be  no  use  of  the  surface  on  account  of  the 
minerals?  Suppose  the  minerals  had  been  sold, 
the  result  would  have  been  that  the  owners  would 
still  have  been  owners  of  the  estate,  subject  only  to 
such  restrictions  as  are  imposed  by  the  rights  of 
neighbourhood.  He  could  not  be  debarred  from 
exercising  his  usual  right  of  property  because  there 
was  another  estate  below.  There  was  no  authority 
for  the  contrary  doctrine.  Therefore,  although  the 
mineral  tenants  were  entitled  to  work  their  miner- 
als, yet,  when  they  saw  these  houses,  they  were 
bound  to  take  all  the  precaution  they  could  not  to 
bring  them  down,  and  if  no  other  precaution  would 
do,  they  must  simply  not  work  under  the  houses. 
But  it  was  very  plain,  in  the  present  case,  that  the 
mineral  tenante  had  taken  no  precautions  at  all. 
They  were  at  least  bound  to  take  all  reasonable 
care,  but  they  did  not  profess  to  have  taken  any ; 
and  such  they  maintained  to  be  their  right.  That 
was  clear  from  many  parts  of  the  evidence,  and, 
though  it  was  true  that  all  the  proof  was  not  in  one 
direction,  the  fair  result  of  it  was  that  they  had 
done  nothing  at  aU  to  prevent  injury  to  the  sur- 
face. 

Agents  for  Pursuer — J.  Paris,  S.S.C. 

Agents  for  Mineral  Tenants — Maconochie  & 
Hare,  W.S. 

Agents  for  Mineral  Tenants — Davidson  &  Syme, 
W.S. 


Friday,  July  19. 

ZIZINIAS  AND  MANDATOKIES,  PETITIONERS. 

Petition — Leave  to  Enrol,  Circumstances  in  which 
a  petition  for  special  authority  to  enrol  in  the 
roll  of  undefended  causes,  refused. 

The  petitioner,  Stamatius  Paul  Zizinias,  mer- 
chant in  London,  and  his  mandatories,  presented 
this  petition,  stating  that  on  the  27th  June  1867 
they  had  raised  and  signeted  a  summons  against 
Francesco  Fioretti,  presently  in  Greenock,  master 
of  the  Italian  vessel  the  "Daniele  Manin,"  and 
Leon  Serena,  shipowner  in  London,  against  whom 
arrestments  had  been  used,  cid  ftmdarSam  juriedie- 
tionemy  concluding  for  payment  of  the  sums  con- 
tained in  two  bills  of  exchange :  That  the  said 
summons  was  executed  edictally  against  both  de- 
fenders, of  the  said  date,  and  was  also  served 
personally  on  the  defender  Fioretti,  on  July  8, 
1867 :  that  the  inducice  expired  on  the  18th  of  July 
1867,  and  the  summons  had  accordingly  been 
lodged  for  calling  on  that  day,  before  Lord  Ormi- 
dale. 

That  by  section  29  of  the  Act  of  Sederunt,  11th 
July  1828,  it  was  provided,  inter  alia,  that  *'no 
cause  shall  be  enrolled  earlier  than  on  the  second 
lawful  day  after  it  shall  have  been  called,  un- 
less special  leave  shall  be  given  by  the  Inner- 
House."  The  time  allowed  for  the  defenders 
entering  appearance  would  expire  on  Friday  the 
19th  July  1867,  at  seven  o'clock  p.m.;  but  if  no 
appearance  was  made  (and  the  petitioners  had 
reason  to  believe  that  no  appearance  would  be 
entered)  it  would  be  too  late  to  get  the  case  en- 
rolled in  the  Roll  of  Undefended  Causes  for  the  day 
following  (Saturday),  which  was  the  last  day  of 
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Session,  whereby  the  pnnuers  would  be  prevented 
obtaining  decree  in  absence  till  the  meeting  of  the 
Court  in  November.  That  in  the  action  raised  by 
the  petitioners  any  delay  would  materially  affect 
their  interests  and  chance  of  recovering  the  sums 
claimed;  and  the  present  application  had  been 
rendered  necessary  in  the  circumstance  above  set 
forth. 

The  petition  prayed  the  Court  to  grant  special 
leave  and  authority  to  the  clerk  or  keeper  of  the 
Outer-House  Roll  of  Defended  and  Undefended 
Causes,  in  the  event  of  no  appearance  being  made 
in  said  action  for  both  or  either  of  said  defenders, 
to  enrol  said  cause  in  the  Roll  of  Undefended 
Causes  for  Saturday  first ;  or  to  do  otherwise,  &c. 

The  Lord  Prbsidsmt  asked  if  there  was  any  pre- 
cedent for  this  motion. 

Maolkan,  for  petitioners,  admitted  there  was  not. 

The  Court  refused  the  petition. 

Agent  for  Petitioners — John  Leishman,  W.S. 


Friday^  July  19, 

secondIdivision. 

JAMtS  DREW,  PETITIONER. 
TrU9t — Tnuteet — Non-acceptance — Judicial  Factor — 
Discretionary  Power — Beneficiaries.  Circum- 
stances in  which  the  Court  refused  to  pro- 
nounce upon  a  petition  presented  by  a  judicial 
factor  asking  instructions  in  regard  to  a  dis- 
cretionary power  reposed  in  trustees,  upon 
whose  failure  he  had  obtained  his  appoint- 
ment. 
Mr  Drew  was  in  1861  appointed  judicial-factor 
on  the  estate  of  the  late  Robert  Lawrie,  Esquire, 
residing  at  Whitburn,  upon  the  failure  of  the  trus- 
tees under  his  settlement  to  accept  office.  The  de- 
ceased left  a  trust-disposition  and  relative  letter  of 
instructions,  both  dated  20th  December  1861,  and 
he  added  thereto  three  codicils,  dated  respectively 
2d  December  1852,  28th  October  1854,  and  28d 
May  1 857.  The  residue  of  the  estate  was  appointed 
to  be  divided  upon  the  lapse  of  fifteen  years  from 
the  date  of  the  letter  of  instruction,  that  is,  upon 
20th  December  1866.  The  factor,  in  1868,  pre- 
sented a  petition  for  instructions  relative  to  the 
disposal  of  the  revenue  of  the  estate  and  of  a  sum 
of  £2000,  referred  to  in  the  codicil  to  be  afterwards 
noticed.  Lord  Barcaple,  then  Junior  Lord  Ordi- 
nary, gave  the  required  instructions,  in  terms  of 
an  agreement  into  which  the  whole  parties  inter- 
ested had  entered,  relative  to  the  revenue,  and 
quoad  ultra  superseded  consideration  of  the  petition. 
The  factor  now  applied  by  Note  lodged  with  Lord 
Mure,  Junior  Ordinary,  for  directions  relative  to  the 
disposal  of  th^  £2000  under  the  following  clause  in 
the  codicil  of  28d  May  1857 : — "  The  said  trustees, 
as  soon  after  my  death  as  they  shall  see  convenient, 
and  after  provision  has  been  made  for  the  different 
legatees  and  legacies  before  mentioned,  unless  they 
see  cause  to  the  contrary^  may  invest  in  government 
stock  or  otherwise  the  sum  of  £2000  sterling,  the 
interests  or  profits  of  which  shall  be  drawn  by  my 
daughters  or  their  husbands ;  but  the  stock  shall 
be  held  in  the  name  of  the  trustees  for  the  benefit 
of  my  daughters  and  their  children,  should  their 
mother  predecease  them,  or  to  the  survivor  of  my 
said  daughters  failing  issue."  The  factor  stated 
that  he  did  not  consider  himself  to  have  the  discre- 
tionary power  conferred  upon  the  trustees  not  to 
make  this  investment ;  but  that  if  he  had  any  dis- 


cretion in  the  matter,  he  considered  the  investment 
inexpedient.  He  prayed  the  Court  to  find  that  the 
direction  given  to  the  trustees  in  the  codicil  was 
permissive  merely,  to  be  carried  into  effect  only  if 
the  trustees  saw  fit,  and  that  by  their  non-ace^ 
ance  of  office  this  permissive  power  had  lapsed,  and 
the  investment  was  not  to  be  made.  Or  othervise 
he  requested  such  instructions  as  to  the  terms  of 
the  investment  as  the  Court  might  see  fit  He 
stated  that  his  reason  for  now  moving  in  the  peti- 
tion was,  that  he  had  executed  the  trust  except  sa 
regarded  the  said  investment,  and  that  he  wished 
to  wind  up  the  estate  and  obtain  his  discharge. 
Intimation  of  this  Note  was  ordered  to  the  truster's 
daughters,  who  were  also  the  residuary  legatees. 
One  of  them  was  married  five  years  ago,  but  there 
were  no  children  of  the  marriage.  These  ladies, 
along  with  the  husband  of  the  married  daughter, 
returned  a  Note  to  the  effect  that  they  concnned 
with  the  factor  in  thinking  no  investment  should 
be  made.  The  petition  was  reported  to  the  Second 
Division  by  Lord  Mure,  who  referred  to  the  case 
of  Hepburn,  19th  July  1866.  4  M.,  1089. 

R.  V.  Cahfbkll  for  the  factor. 

Their  Lordships  unanimously  refused  to  pro- 
nounce upon  the  petition,  intimating  that  the  pro- 
per course  to  have  the  question  determined  was  for 
the  beneficiaries  to  apply  to  the  Court  for  a  wanant 
upon  the  factor  to  pay  over  to  them  the  £2000. 

Agents — ^Messrs  Maitland  &  Lyon,  W.S. 


Friday^  July  19. 

PAUL  V,  HENDERSON. 

Suspension—  Uneztraeted  Decree—Conditional  Oftt  of 
Fayment—Assiynationn-Rejusalr— Consignation. 

A  party  made  a  conditional  offer  of  peymew 
of  the  sum  contained  in  an  unextracted  decree. 
The  condition  was  refused,  and  he  then  con- 
signed the  whole  amount  and  brought  a  sns- 
pension.     Held  that  consignation  is  equivaleni 
to  payment,  and  that  suspension  was  a  com- 
petent remedy. 
Henderson  held  an  unextracted  decree  of  ine 
Inner-House  against  Paul  and  another,  ^^^^ 
conjunctly  and  severally  liable.    Paul  offered  pay- 
ment of  the  sums  in  the  decree,  on  condition  or 
Henderson  granting  an   assignation  thereof  to  a 
third  party,  and  under  protest  of  Paul's  right  to 
appeal.      Henderson  refused    the  assignation  m 
asked,  intimating,  however,  that  before  ®^*?Tt°^ 
the  decree  he  would  give  due  notice.    He  '^^y 
intimated  that  he  would  apply  ^^r  pay^ient  or» 
sum  consigned  in  the  process  in  which  the  decree 
had  been  obtained,  and  in  respect  of  the  <^"'^^^* 
tion  of  which  arrestments  on  the  dependence  naa 
been  recalled.     Paul,  upon  this,  consigned  the  sum 
in  the  decreet,  and  raised  a  suspension  thereof,  ft 
in  respect  of  this  consignation  in  the  ^^SP®"^ 
asked  to  get  up  the  money  consigned  in  the  process 
in  which  the  decree  had  been  obtained.  . 

The  Lord  Ordinary  on  the  Bills  (Mubb)  ref^ 
the  note  of  suspension,  as  premature  and  ^'^^^y 
sary,  in  respect  there  was  neither   charge 
threatened    charge,    the   decree   not  being 
tracted.  ..  - 

The  Lord  Ordinary  (OmnnALB)  in  ^e  ft^ 
in  which  the  decree  had  been  obtained  reiuiw« 
Paul's  motion  to  get  up  the  consigned  money. 
Paul  reclaimed  against  both  interlocutora. 
Pattison  and  Maodonald  for  him. 
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Clabk  and  Paribon  in  answer. 

To-day  the  Court  adhered  to  Lord  Ormidale's 
interlocutor,  but  recalled  Lord  Mure's ;  and  upon 
Paul's  finding  caution,  passed  the  note  to  try  the 
question.  The  majority  of  the  Judges  were  of 
opinion  that  suspension  was  a  competent  remedy, 
assuming  unconditional  payment  of  the  sum  in  the 
decree  had  been  tendered  and  consigned  on  re- 
fusal. The  question  whether  the  tender  under 
conditions  here  made  was  equivalent  to  an  offer  of 
a  payment  raised  a  nice  and  important  question,  on 
which  they  expressed  no  opinion,  that  being  a 
question  on  the  merits,  to  be  determined  on  the 
passed  note. 

The  LoBD  Justiok-Clebk  said — ^We  have  first  to 
decide  whether  the  suspension  is  competent.  Mr 
Thomson  Paul's  position  is  this:  he  is  decerned 
against  in  a  decree  in  which  he  is  conjoined  with 
another  party.  He  has  tendered  payment  of  and 
oonsigned  the  whole  amount  in  the  decree;  and 
he  says  that  tender  has  been  wrongly  refused.  I 
do  not  think  the  remedy  of  suspension  is  incompe- 
tent (Stair,  1,  18,  4).  Consignation  is  equivalent 
to  payment,  and  had  payment  been  actually  made, 
suspension  would  have  been  competent  if  the  debt 
was  not  at  once  surrendered.  There  is  no  rule 
that  the  decreet  must  be  extracted.  Take,  for  in- 
stance, the  cases  in  which  titles  to  land  are  tried 
in  this  way.  Mr  Paul  was  not  premature,  if  he 
has  done  what  is  equivalent  to  payment.  It  was 
not  unnecessary  either.  I  express  no  opinion  at 
present  on  the  merits  of  the  important  question 
Whether  Mr  Henderson  was  bound  to  accept  the 
offer  and  grant  an  assignation  ?  But  the  note  ought 
to  be  passed  on  caution. 

Agent  for  Suspender — Party. 

Agents  for  Respondent — J.  &  A.  Peddie,  W.S. 


Friday^  July  19. 

BAK8T0W  (mALTMAN's  FACTOR)  V.  COOK. 
Commission — Foreign  Witnesses — Penuria   Testium 
— Closed  Record.      Motion,  in  a  case  where 
the  record  was  not  closed,  for  a  commission  to 
examine  witnesses  abroad,   refused,  an  order 
for  proof  after  closing  of  the  record  being  held 
to  serve  the  same  purpose. 
This  was  a  motion  by  one  of  the  claimants  in 
this  multiplepoinding  for  a  commission  to  Nova 
Scotia,  to  take  the  evidence  of  three  witnesses  who 
reside  there,  the  depositions  to  lie  in  retentis,  and  it 
eame  before  the  Court  on  report  of  Lord  Barcaple, 
the  Ordinary  in  the  case.    The  motion  is  msde  in 
a  process  of  multiplepoinding  and   examination 
brought  by  Mr  Barstow,  judicial  factor  on    the 
estate  of  the  late  William  Maltman,  purser  in  the 
East  India  Company's  service.    Maltman  died  at 
Elie,  Fileshire,  3d  March  1854,  intestate  and  un- 
married,   leaving    considerable  property.      Oavin 
Maltman,  in  Nova  Scotia,  a  younger  brother,  was 
sole  heir-at-law  and  next  of  kin,  and  was  last 
heard  of  about  1849. 

After  very  extensive  searches  and  advertisements 
in  the  British  American  Colonies,  it  is  believed 
and  averred  hj  some  of  the  claimants  that  he  was 
shipwrecked  on  the  coast  of  New  Brunswick,  on 
the  80th  October  1855. 

The  object  of  the  commission  was  to  examine 
those  parties,  with  the  view  of  founding  on  their 
evidence,  as  the  only  vestige  to  be  obtained. 
Tbatnib,  for  the  claimants,  maintained  that  he 


was  entitled  to  this  commission,  even  although  the 
record  had  not  been  closed  on  the  gronnd  of  penuria 
testium,  and  he  offered  to  pay  all  expenses,  including 
a  reasonable  sum  for  the  employment  of  an  agent 
in  Nova  Scotia  to  take  charge  of  the  interests  of 
his  opponents. 

The  Court  unanimously  refused  to  grant  the 
commission,  on  the  ground  that  the  claimant,  when 
the  record  was  closed,  might  get  an  order  for  proof, 
which  would  serve  his  purpose  equally  well  as  a 
commission  now. 

Agent  for  Pursuer — William  Sime,  S.S.C. 

Agent  for  Claimant — ^Thomas  M'Laren,  S.S.C. 


HOUSE  OF  LOBDS. 


Friday  J  June  7. 


LORD  ADVOCATE  V.  SINCLAIR. 
(In  Court  of  Session,  8  Macph.,  981.) 

Salmon — Fishing  —  Crown  Charter  —  Prescription. 
Circumstances  in  which  held,  on  construction 
of  titles  and  proof  of  possession,  that  a  pro- 
prietor of  lands  on  the  sea- shore  was  vested  in 
the  salmon-fishings  ex  advtrso  of  his  lands. 

This  was  an  appeal  against  a  judgment  of  the 
First  Division  of  the  Court  of  Session.  In  1846 
the  Lord  Advocate  and  the  Commissioners  of  Her 
Majesty's  Woods  and  Forests  brought  an  action 
against  James  Sinclair,  Esq.  of  Forss,  proprietor  of 
the  lands  of  Holbumhead  and  others,  lying  on  the 
sea-shore  in  the  parish  of  Thurso  and  county  of 
Caithness,  concluding  for  decree  (1)  that  the  sal- 
mon-fishings in  the  bay  of  Scrabster  belong  exclu- 
sively to  the  hereditaiy  revenues  of  the  Crown  in 
Scotland,  so  far  as  the  stud  salmon-fishings  have 
not  been  expressly  granted  to  subjects  or  vassals  by 
charters  or  otherwise ;  (2)  that  the  defender  "  has  no 
right  or  title  to  fish  for  salmon  ex  adverso  of  the 
lands  of  Holbumhead,  or  in  any  part  of  the  bay  of 
Scrabster,  or  the  sea  coast  adjoining,  by  means  of 
stake-nets  or  bag-nets,  or  by  net  and  coble,  or  in 
any  other  manner  of  way ;  or  at  least,  in  case  it 
should  be  found  that  the  defender  and  his  prede- 
cessors have  acquired  a  right  to  salmon-fishings  ez 
adverso  of  their  lands  by  exercising  the  same  for 
forty  years  under  a  proper  title,  for  declarator  that 
the  defender  is  only  entitled  to  exercise  the  said 
right  of  salmon-fishing  in  the  manner  and  to  the 
extent  possessed  by  him  and  his  predecessors  dur- 
ing the  said  period  of  forty  years,  and  that  he  has 
no  right  or  title  to  extend  his  fishings  into  the  bay 
beyond  the  boundaries  within  which  he  and  his 
predecessors  formerly  fished."  The  action  made  no 
progress  until  1860,  when  the  record  was  closed  on 
revised  condescendence  and  answers.  The  de- 
fender then  pleaded  (1)  the  pursuers  are  not  en- 
titled to  insist  in  this  action,  as  they  are  not  vested 
with  aright  to  salmon-fishings  in  the  bay  of  Scrab- 
ster, and  in  particular  to  those  ez  adverso  of  the 
defender's  lands,  either  Jure  eoronee^  or  by  a  singular 
title  clothed  with  possession ;  (2)  the  Crown  hav- 
ing divested  itself  of  the  right  of  salmon-fishing  ez 
adverso  of  the  defender's  lands  by  grants  to  vassals, 
the  pursuers  cannot  now  insist,  jure  corofuje,  to 
prohibit  said  fishings  by  the  defender ;  (8)  the  de- 
fender having  right  by  his  titles  to  the  lands  of 
Holbumhead  and  others,  which  were  a  portion  of 
the  barony  of  Scrabster,  with  fishings,  is  entitled 
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to  the  Balmon-fiahings  ex  adverao  of  these  lands ; 
(4)  at  all  events,  the  defender's  title  to  said  lands, 
either  as  part  of  a  barony  or  with  fishings,  followed 
by  the  prescriptive  exercise  and  possession  of  said 
right  ex  adverao  of  his  said  lands,  by  himself  and 
and  his  authors,  constitutes  a  legal  and  valid  title 
and  right  to  the  salmon-fishing  in  question.  The 
Lord  Ordinary  (Mackbnzix)  sustained  the  claim  of 
the  Crown.  Tne  defender  reclaimed.  The  case 
was,  after  argument,  sisted  to  enable  the  defender 
to  prove  the  tenor  of  a  disposition,  dated  in  1700, 
upon  which  he  founded.  After  farther  argument, 
and  a  proof  as  to  the  possession  of  the  salmon- 
fishings  relied  on  by  the  defender,  the  Court,  on 
21st  June  1806,  reversed  the  judgment  of  the  Lord 
Ordinary,  and  assoilzied  the  defender. 

The  pursuers  appealed. 

Lord  Advocate  (Gobdoh),  Attornst-Genkbal 
(Rolt),  Andebsok,  Q.C.,  and  T.  Ivobt,  for  appel- 
lants. 

Sir  Roui7DELL  Palmbb,  Q.O.,  and  Youhg  for  re- 
spondent. 

LoBD  Chancellob — My  Lords,  this  is  an  appeal 
from  interlocutors  of  the  First '  Division  of  the 
Court  of  Session,  pronounced  in  an  action  brought 
by  the  Lord  Advocate  on  behalf  of  the  Commis- 
sioners of  Her  Majesty's  Woods,  Forests,  Land 
Revenue,  Works,  and  Buildings,  against  the  re- 
spondent. 

This  action  was  one  of  declarator  by  which  it 
was  sought  to  have  it  found  and  declared  "that 
the  salmon-fishings  in  the  bay  of  Scrabster  form 
part  of  the  hereditary  revenues  of  the  Crown  in 
Scotland,  and  that  the  defender  has  no  right  or 
title  to  fish  for  salmon  ex  advereo  of  the  lands  of 
Holbumhead,  or  in  any  part  of  the  bay  of  Scrab- 
ster, or  the  sea  coast  adjoining,  by  means  of  stake- 
nets  or  bag-nets,  or  by  net  and  coble,  or  in  any 
other  manner  of  way." 

In  this  contest  with  the  Crown  the  onus  of  proof 
lies  entirely  upon  the  defender.  According  to  the 
familiar  law  in  Scotland,  salmon^fishings  are  inter 
regcdia  Midi  prima  facie  Crown  property,  and  a  sub- 
ject can  only  establish  his  right  to  them  against 
the  Crown  by  clear  proof  of  title  in  himself.  The 
defender,  in  this  case,  proved  the  exercise  of  the 
right  of  salmon-fishing  in  the  bay  of  Scrabster, 
and  ex  adverto  of  the  lands  of  Holbumhead,  for  a 
period  beyond  the  memory  of  man ;  and  he  and  bis 
predecessors  have  therefore  had  a  possession  of 
more  than  forty  years  as  a  foundation  for  a  title  by 
prescription.  But  this  in  itself  is  insufficient,  un- 
less the  defender  can,  in  the  words  of  the  statute 
respecting  prescription  of  heritable  rights  (statute 
1617,  cap.  12),  "show  and  produce  a  charter 
granted  to  him  or  his  predecessors  by  their  supe- 
riors and  authors  preceding  the  entry  of  the  forty 
years'  possession,  with  the  instrument  of  sasine 
following  thereupon." 

It  was  said  by  the  Lord  Advocate  that  there  is 
no  authority  that  the  Crown  can  be  divested  of  its 
right  by  a  title  from  a  subject,  followed  by  forty 
years'  possession;  but  the  statute  is  express,  that 
after  persons  have  possessed  for  forty  years  con- 
tinually following  and  ensuing  their  infeffcment, 
they  shall  "never  be  troubled,  pursued,  nor  in- 
quieted  in  the  heritable  right  and  property  of  their 
lands  and  heritages  by  His  Majesty,  or  others  their 
superiors  and  authors."  It  is  said  by  Erskine 
(8,  7,  4),  "  as  prescription  cuts  off  all  grounds  of 
preference  which,  if  insisted  on  before  the  expira- 
tion of  the  forty  years,  would  have  excluded  the 
prescriber,  a  charter,  though  granted  a  non  domino 


by  one  who  himself  had  a  right,  is  a  good  title  of 
prescription,  so  that  if  the  title  be  a  fair,  genuine 
writing,  and  proper  for  the  transmission  of  property, 
the  possessor  is,  after  the  years  of  prescription, 
secure  by  the  statute,  which  admits  no  ground  of 
challenge  except  falsehood,  the  length  of  time 
standing  in  the  place  of  all  other  requisites."  The 
words  of  the  statute  make  the  passage  as  appli- 
cable to  the  Crown  as  to  a  subject.  In  considering 
the  question  whether  the  defender  has  shown  a 
sufficient  title  with  which  his  possession  of  salmon- 
fishing  can  be  connected,  it  must  be  borne  in  mind 
that  it  is  not  necessary  for  him  to  show  a  charter 
containing  a  grant  of  salmon-fishings  eo  nomine. 

If  this  grant  is  of  "  fishings"  generally,  followed 
by  forty  years'  possession  of  salmon-fishing,  the 
word  will  be  construed  to  have  that  meaning. 
But  he  must  show  a  grant  either  of  "  salmon-fiah- 
ings,"  or  of  "  fishings  "  generally,  followed  by  the 
exercise  of  the  right  of  udmon-fishings ;  for,  being 
inter  regalia  and  a  separate  tenement,  it  Will  not 
pass  under  the  word  "  pertinents." 

It  must  be  expressly  conveyed  in  the  manner 
above  mentioned,  not  only  in  the  grant  from  the 
Crown,  but  also  in  a  conveyance  firom  the  Crown*8 
grantee  in  the  dispositive  clause  of  the  grant  or 
conveyance. 

Some  early  charters  were  referred  to  in  the 
course  of  the  respondent's  argument  in  favour  of 
the  Earls  of  Caithness  and  Sutherland,  and  a  tack 
by  the  Earl  of  Caithness  in  1657,  "  of  the  salmon- 
fishing  upon  the  waters  of  Thurso,  from  the  head 
of  Lochmore  to  Holbumhead  on  the  sea."  The 
object  of  producing  these  instruments  was  to  show 
that  the  Crown  had  parted  with  the  salmon-fishing 
ex  adverao  of  the  respondent's  lands  to  a  subject,  so 
as  to  make  them  transferable  by  words  which 
would  not  be  sufficient  for  the  purpose  in  a  Crown 
charter.  In  the  charter  of  novodamua  to  the  Earl 
of  Sutherland  in  1601,  *' piacariia**  is  mentioned 
amongst  the  pertinents ;  and  it  was  argued  that  it 
therefore  became  afterwards  a  competent  expree- 
sion  for  salmon-fishings  in  subsequent  deeds,  and 
that  the  Crown  charter  of  1606  having  created  a 
barony  of  Scrabster  with  fishings  annexed,  when 
the  charter  of  confirmation  and  novodamua^  in  1688, 
from  the  Bishop  of  Cathness  in  favour  of  John 
ShUthomas  and  Margaret  his  spouse,  contained  the 
words,  "  a  vertiee  lie  Bancka  usque  ad  lUtua  marit 
cum  omnihua  et  aingulia  earund,  pauiiculia  annexu  con- 
nexia  ae  juatia  auia  p*tinentibua  quibuacunque  j'acen.  m 
^aronia  nWa  de  Scrabuater"  the  words  **pendieulat 
armexia  et  eonnexia^''  with  possession,  would  carry  the 
salmon-fishing.  But  there  is  no  apparent  connec- 
tion between  the  titles  of  the  Earls  of  Sutherland 
and  Caithness  and  that  of  Shilthomas ;  and  it  does 
not  clearly  appear  that  the  earlier  charters  relate 
to  the  salmon-fishings  in  question :  and,  even  if 
they  do,  I  cannot  think  that  they  give  any  such 
effect  to  the  word  "pertinent"  as  is  contended  for. 
It  is  quite  true  that  in  the  charter  of  notfodamua  of 
1601  the  word  **pia€ariia"  is  found  amongst  the 
general  words  descriptive  of  the  pertinents :  but  it 
cannot  refer  to  salmon-fishings,  becatise  they  are  in 
terms  one  of  the  subjects  of  the  grant.  It  was 
most  likely  intended  to  apply  to  "  white  fishings," 
which  may  be  transferred  as  a  pertinent.  And  I 
find  no  authority  (but  the  contrary)  for  saying  that 
salmon-fishing  can,  under  any  circumstances,  paas 
from  the  Crown,  or  from  a  subject  by  the  word 
"  pertinents."  I  think  that  all  his  arguments  de- 
rived from  the  earlier  charters  must  be  laid  aside, 
and  that  the  prescriptive  title  of  the  respondent 
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cannot  be  drawn  from  a  higher  source  than  the  dis- 
podtion  in  the  year  1700  by  John  Sindaiz  of  Dun- 
beath  in  fayonr  of  John  Sinclair  of  Brims.  By  that 
disposition,  npon  which  sasine  in  1768  proceeded, 
the  lands  of  Howbomehead,  Onterquoy,  and  Sande- 
qnoy,  with  anchorage  of  the  road  of  Scrabster,  were 
oonyeyed,  and  there  is  in  the  dispositive  clause  an 
express  grant  of  fishings.  It  is  not  denied  that  the 
proprietors  of  these  lands,  the  respondent's  prede- 
-oeesors,  exercised  the  right  of  salmon-flshing  for 
forty  years  after  this  deed.  Eyen  if  John  Sinclair 
of  Dunbeath  had  no  title  to  salmon-fishing  ez 
adnerio  his  lands  at  the  time  of  this  disposition, 
yet  forty  years'  possession  of  salmon-fishing  after- 
wards by  the  disponee  and  his  successors  not  only 
gave  an  Interpretation  to  the  word  fishings,  but 
made  the  title  unquestionable  under  the  prescrip- 
iiye  statute  of  1617. 

The  respondent,  therefore,  is  enabled  to  founds 
his  defence  to  the  claim  of  the  Grown  upon  this 
title,  unless  it  was  subsequently  displaced. 

In  1702  Sinclair  of  Brims  granted  a  wadset  of 
the  lands  and  fishings  to  James  Sinclair.  The 
wadset  continued  to  exist  until  the  year  1761,  when 
it  was  redeemed  by  Sinclair  of  Foiss,  who  had  in 
the  previous  year  purchased  the  reversion  of  the 
lands.  This  reversion  was  originally  granted  by 
John  Sinclair  to  his  son  James  on  the  20th  March 
1712.  The  disposition,  after  reciting  the  wadset, 
disponed  to  James  Sinclair  and  his  heirs-male  "All 
and  haill  the  ground  right,  property,  and  reversion 
of  all  and  sundry  the  town  and  lands  of  Hoap- 
bumhead,  Utersque,  and  Sandequay,  with  the  par- 
sonage, tejnds,  and  pertinents  of  the  foresaid  lands, 
puts,  pendicles,  and  universal  pertinents,  as  is  con- 
tained and  particularly  exprest  in  the  foresaid  con- 
tract of  wadset  above  narrated,  and  more  particu- 
larly as  is  at  length  contained  in  the  original  rights 
and  progressive  securities,  conceaved  in  favour  of 
me,  my  authors  and  predecessors  of,  upon,  and  con- 
oeming  the  samen  lands." 

It  was  argued  on  behalf  of  the  Grown  that  this 
deed  contained  no  express  grant  of  the  fishings ; 
that  they  were  not  included  in  the  words  "puts, 
pendicles,  and  universal  pertinents;"  and  that  a 
clause  of  conveyance  must  contain  a  description  of 
the  property  in  itself  and  not  by  reference ;  and, 
therefore,  that  though  the  deed  of  1700  contained 
a  grant  td  the  fishings,  they  were  dropped  out  of 
the  titles  in  the  conveyance  of  1712. 

I  cannot  adopt  this  argument.  I  agree  that  the 
word  "  pertinents  "  would  not  be  sufficient  to  pass 
the  fishings  to  the  disponee,  but,  as  it  was  clearly 
the  intention  of  John  Sinclair  to  convey  to  his  son 
the  reversion  of  everything  which  was  contained  in 
the  wadset,  I  cannot  understand  upon  what  prin- 
ciple it  can  be  contended  that,  as  between  the 
pcurties  to  the  disposition,  the  reference  to  what  was 
**  contained  and  particularly  exprest  in  the  contract 
of  wadset,"  was  not  effectual  to  pass  all  the  sub- 
jects, including  the  fishings,  which  are  particularly 
expressed.  The  disposition  by  James  Sinclair  in 
favour  of  Bobert  Sinclair  in  1728  contains  no  ex- 
press reference  to  the  contents  of  the  wadset  like 
that  in  the  deed  of  1712 ;  but  it  recites  the  wadset 
and  the  disposition  of  the  reversion  in  that  deed, 
and  is  a  conveyance  of  that  reversion,  and  conse- 
quently of  all  that  it  included.  But  in  the  disposi- 
tion of  the  reversion  ftom  George  Sinclair  to  James 
Sinclair  by  the  deed  of  27th  March  1760,  '*  fishings  " 
axe  expressly  mentioned.  And  on  the  renunciation 
oi  the  wadset  in  the  following  year,  1761,  in  favour 
of  Jraiea  Binclair,  the  purchaser  of  the  reversion, 


the  fishings  are  again  expressly  mentioned  and  re- 
nounced. I  therefore  think  that  it  may  be  properly 
said  that  all  the  titles  from  1700  down  to  1760  con- 
■tained  fishings  in  the  dispositive  clauses. 

But  then  it  is  contended  on  the  part  of  the 
Grown  that,  supposing  a  base  title  to  the  fishings 
to  be  thus  established  in  1761,  the  owner  of  the 
fishings  under  this  title  returned  the  subjects  which 
he  held,  including  the  fishings,  into  the  hands  of 
the  Grown,  and  took  back  a  grant  from  which  the 
fishings  wer^  excluded. 

In  considering  the  question  it  is  necessary  to 
bear  in  mind  that  this  charter  proceeded  upon  a  re- 
signation tin  favorem^  the  object  of  which  was  to 
convert  the  base  title  of  James  Sinclair  into  a  pub- 
lic title.    The  presumption  therefore  is,  that  what- 
ever was  resigned  to  the  Grown  for  this  purpose 
would  be  re-granted.    It  is  certainly  true  that  in 
the  dispositive  clause  of  the  charter  there  is  no 
mention  of  fishings ;  but  I  see  no  reason  on  that 
account  to  adopt  the  strong  expressions  of  the 
Lord  Advocate,  tiiat  the  Grown  stnick  out  the  word 
"  fishings,"  and  refudsd  to  grant  them.    The  fish- 
ings were  either  intended  to  be  resigned  into  the 
hands  of  the  Grown  for  the  purpose  of  being  re- 
granted,  or  they  were  net.    If  they  were,  why 
should  not  the  same  words  by  which  they  were  re- 
signed be  sufficient  for  their  re-grant  ?  Ajid  if  they 
were  not  included  in  the  resignation,  then  the  re- 
spondent may  fall  back  on  his  base  title,  founded 
upon  the  deed  of  1700,  and  the  subsequent  posses- 
sion of  salmon-fishing  ex  adveno  his  lands.    The 
word  *' piseationibui  "  is  found  in  the  Grown  char- 
ter,  but  it  is  in  the  tenendcu  clause.    Now  I  quite 
agree  that  this  clause  will  not  have  the  effect  of 
conveying  any  right  not  conveyed  by  the  disposi^ 
tive  dause ;  but  I  do  not  see  why,  if  a  question 
arises  as  to  what  was  re-granted  upon  the  construc- 
tion of  the  charter  as  a  whole,  any  clause  may  not 
be  resorted  to  in  aid  of  this  construction,  and  the 
tenendat  clause  amongst  the  rest.    The  word  "jdu- 
eaiionibui  "  thus  found  in  the  (enendat  clause  ren- 
ders the  charter  in  some  degree  ambiguous ;  and  if 
so,  and  we  are  called  upon  at  the  distance  of  100 
years  to  construe  it,  I  presume  that  the  rule  of 
evidence  which  prevails  in  England  would  be  ap- 
plicable for  the  same  purpose  of  construction  in 
Scotland.    That  rule  is,  that  ancient  instruments 
of  every  description  may,  in  the  event  of  their  con- 
taining ambiguous  language,  be  interpreted  by 
what  is  called  contemporaneous  and  continuous 
usage  under  them — ^that  is,  by  evidence  of  the 
mode  by  which  property  dealt  with  by  them  haa 
been  held  and  enjoyed.  Now,  from  the  terms  of  the 
charter  of  1761,  by  which  the  vassal  is  supposed  to 
have  resigned  the  fishing,  and  not  to  have  obtained 
a  re-grant  of  it,  he  continued  to  exercise  his  right  of 
salmon-fishing  as  before,  and  the  same  has  been 
enjoyed  by  his  successors  down  to  the  respondent 
himself;  and  the  respondent's  right  to  the  salmon- 
fishing  ix  adverao  of  his  lands  was  acknowledged  on 
the  part  of  the  Grown  in  the  disposition  and  procu- 
ratory  of  resignation  ad  remaneniiam  of  the  16th 
January  1889,  by  which,  in  consideration  of  a  sum 
of  £700  paid  to  him  by  the  Gommissioners  of  Her 
Majesty's  Woods,  Forests,  Land  Revenues,  Works, 
and  Buildings,  on  behalf  of  Her  Majesty,  the  re- 
spondent sold  and  disponed  to  and  on  behalf  of 
Her  Majesty,  "All  and  whole  the  lands  of  Sand- 
quay,  with  the  whole  houses  thereon,  the  sea-shore 
adjoining  the  same,  and  the  fishings  thereof." 

It  was  said  on  the  part  of  the  Grown  tibat  al- 
though this  purchase  m)m  the  respondent  was  an 
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admission  of  his  right  to  the  fishings  ex  euheno  of 
the  lands  of  Sandeqnay,  it  could  not  be  carried 
farther,  and  that  it  did  not  follow  that  he  was  en- 
titled to  the  fishings  beyond  these  particular  lands. 
But  the  respondent's  claim  to  the  fishings  is  pre- 
cisely the  same  throughout  the  whole  extent  of  his 
lands,  and  when  his  right  depending  upon  this 
common  title  is  admitted  in  one  part,  it  is  scarcely 
possible  to  resist  the  application  of  the  admission  to 
the  rest. 

I  think  that  the  respondent  suocessfolly  estab- 
lished his  defence  to  the  claim  of  the  Crown  to  the 
right  to  fish  for  salmon  ex  adverMo  his  land,  and 
that  the  interlocutor  appealed  from  ought  to  be 
affirmed. 

LoBD  Gbakwobth — My  Lords,  I  will,  in  the  fint 
place,  very  shortly  state  the  nature  ef  the  title  on 
which  the  argument  of  the  respondent  is  founded. 

By  the  Bishop's  Charter  of  Adjudication  of  25th 
March  1687  William  Sinclair  of  Dunbeath  obtained 
the  lands  of  Howbumhead  to  him  and  his  heirs,  to 
be  holden  of  the  bishop.  Under  the  word  "  How- 
bumhead '*  I  include  all  the  lands  to  which  the 
writs  and  documents  before  us  relate.  The  grant 
did  not  in  the  dispositiye  part  mention  fishings, 
but  it  contained  the  usual  precept  of  seisin,  and  we 
may  presume  that  seisin  regularly  passed,  though 
there  is  no  instrument  of  seisin  in  proof. 

The  bishop's  superiority  was  transferred  to  the 
Crown  shortly  after  the  date  of  this  charter,  when 
Episcopacy  was  abolished  in  Scotland.  William 
Sinclair  of  Dunbeath  died  seized,  and  his  eldest 
son,  John  Sinclair,  wks  duly  retoured  his  heir. 

In  1700  this  John  sold  and  disponed  to  John 
Sinclair  of  Brims  and  his  heirs  the  lands  of  How- 
bumhead with  {inter  alia)  the  fishings ;  and  the 
deed  contained  a  procuratory  of  resignation  and 
precept  of  seisin.  On  that  precept  John  of  Brims 
was  duly  infeffc  in  the  fishings  as  well  as  the  lands 
in  April  1708. 

John  of  Brims  made  a  wadset  of  these  lands  and 
fishings  in  1702,  but  I  do  not  feel  called  on  to  say 
more  as  to  this  wadset,  except  that  it  included  the 
fishings  by  name,  and  pass^  through  various  per- 
sons till  it  was  finally  discharged  in  1781. 

In  1712  John  Sinclair  of  Brims  sold  and  oon- 
Toyed  the  reversion  to  his  third  son,  James,  and  his 
heirs,  of  all  which  had  been  conveyed  by  the  wad- 
set ;  and  this  certainly  included  the  fishings,  though 
they  are  not  mentioned  by  name,  for  the  reversion 
was  the  reversion  of  all  contained  in  the  wadset. 
The  deed  contained  a  procuratory  of  resignation 
and  a  precept  of  seisin. 

James  in  1728  sold  and  disponed  the  reversion, 
which  would  include  the  fishings,  to  Bobert  Sin- 
clair and  his  heirs. 

Robert  died,  and  his  son  James,  in  1760,  sold  and 
disponed  the  reversion,  expressly  including  fish- 
ings, to  James  Sinclair  of  Forss,  with  procuratory 
of  resignation  and  precept  of  seisin ;  and,  in  the 
following  year  (4th  March  1761),  James  Sinclair  of 
Forss  obtained  a  charter  of  resignation  and  con- 
firmation from  the  Crown.  The  grant  does  not  in 
the  dispositive  part  mention  fishings,  but  only 
"tatat  ^  w^tegrtu  terras  de  ffowbumhead^  etc.;  cum 
(inter  alia)  pendieutit  et  pertinentOa  earundem ; "  and 
in  the  habendae  the  words  are  added,  "  cum  (inter 
alia)  piecationibue" 

It  IS  admitted  that  the  present  respondent  has 
succeeded  to  all  the  rights  which  passed  under  that 
charter  to  James  Sinclair  of  Forss.  And  the  ques- 
tion therefore  is,  what  those  rights  were.  The  re- 
spondent daims  in  two  distinct  rights.    He  says 


that  James  Sinclair  of  Forss  acquired  under  the 
charter  of  1761  the  fishings  as  well  as  the  landsL 
But  if  that  is  not  so,  then  he  relies  on  a  base  title 
to  the  fishings  acquired  under  the  disposition  bj 
John,  son  of  William  of  Dunbeath,  to  John  of 
Brims,  in  1700. 

It  is  clearly  esteblished  in  proof  that  the  re- 
spondent and  his  predecessors  have  enjoyed  the 
fishings  in  controversy  (which  are  salmon-fishings) 
for  a  period  greatly  exceeding  100  years  before  the 

E resent  action  was  brought ;  in  fac^  as  far  back  as 
iving  memory  or  tradition  can  go.  This  is  sufiS- 
cient  to  entitle  him  to  salmon-fishings  if  he  has  an  j 
habile  title  on  which  the  enjoyment  can  rest ;  for 
the  word  "fishings"  may  be  construed  to  mean  sal- 
mon-fishings if,  under  a  title  to  fighinga^  salmon 
have  always  been  taken. 

Now  in  considering  the  validity  of  the  daam  of 
the  respondent  resting  on  the  Crown  title,  I  would 
observe,  in  the  first  place,  that  the  evidence  of  en- 
joyment must  be  taken  as  proving  that  his  prede- 
cessors in  title  exercised  the  right  of  filing  for 
salmon  as  far  back  as  the  year  1700,  and  so,  that 
the  fishings  mentioned  in  the  disposition  to  John  of 
Brims  and  the  seisin  had  therein  in  1703,  were  sal- 
mon-fishings. Though  under  the  terms  of  the  dls- 
position  of  1700  John  of  Brims  might  have  ob- 
tained a  charter  to  hold  of  the  Crown,  yet  he  did 
not  take  that  course ;  he  was  content  to  hold  by  a 
blench  holding  under  John,  the  son  of  William  of 
Dunbeath.  He  obtained  no  grant  or  charter  front 
the  Crown.  If,  however,  John  of  Brims,  and  those 
who  from  time  to  time  were  successively  in  the 
seisin  by  virtue  of  this  base  tenure  from  1700  to 
1760,  exercised  uninterruptedly  the  right  of  sal- 
mon-fishing, I  take  it  to  be  certain  that  at  that 
latter  date  they  had  acquired  under  the  Statute  of 
1611  a  prescriptive  title  to  it,  as  well  against  the 
Crown  as  against  all  other  persons. 

I  have  already  steted,  as  the  dear  result  of  the 
evidence,  that  they  did  so  exercise  this  right.  The 
consequence  is,  that  in  1761  the  Crown  had  no 
power  to  disturb  James  Sinclair,  the  person  then 
in  enjoyment  of  the  right,  though  he  (ud  not  hold 
directly  as  a  vassal  of  the  Crown  as  his  immediate 
superior. 

It  appears  that  this  James  Sinclair  who  was  in 
possession  in  J  761,  as  well  of  the  fishings  as  of  the 
land,  by  dear  progress  of  title  from  John  of  Brims, 
the  disponee  in  1700,  was  minded  to  beoome  an 
immediate  vassal  of  the  Crown,  and  accordingly  he 
procured  a  charter  of  resignation  and  confirmation, 
dated  the  28d  of  February  1761,  whereby  the 
Crown  granted  to  him  and  his  heirs  the  lands  of 
Howbumhead,  to  be  holden  by  the  said  James 
Sindair  and  his  heirs  immediatdy  of  the  Crown, 
with  the  pertinents  (enumerating  them),  and  ex- 
presdy  including  fishings  in  the  tenendat  clause, 
though  it  had  not  been  mentioned  in  the  disposi- 
tive dause. 

I  do  not  question  the  general  proposition,  thai 
nothing  which  is  not  mentioned  in  the  dispositive 
clause  can  be  hdd  to  pass  merdy  because  it  is 
induded  in  the  tenendas  dause.  I  will  assume 
farther  that  the  word  "  pertinents  "  cannot,  prima 
fadef  be  taken  to  indude  fishings.  But  in  eon- 
struing  Crown  charters,  as  well  as  all  other  written 
instruments,  common  sense  suggests  that  we  must 
look  to  the  whole  context  of  the  instrument  before 
we  can  say  with  certainty  what  is  the  true  mean- 
ing of  any  particular  dause  in  it ;  and,  acting  on 
that  prindple,  I  have  come  to  the  condusion  that 
I  salmon-fishing  must  be  hdd  to  have  been  granted 
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by  the  Crown  chart€r  of  1761,  and  in  those  which 
have  followed.  I  will  state  shortly  the  grounds  on 
which  this  opinion  is  founded. 

In  the  first  place,  fishings  were,  in  terms,  includ- 
ed in  the  disposition  by  John  of  Dunbeath  to  John 
of  Brims  in  1700,  and  in  the  seisin  following  on 
that  disputed  in  1708. 

Fishings  were'  expressly  included  in  the  wadset 
of  1702,  and  though  in  the  subsequent  dispositions 
of  1712  and  1728,  under  which  George  Sinclair  of 
Geise  became  subject  to  the  wadset  entitled  in 
1760,  fishings  were  not  mentioned  in  express  terms, 
yet  they  were  implied,  because  the  dispoBitive 
clause  in  both  these  deeds  was  clearly  meant  to 
embrace  eyerything  which  had  been  included  in 
the  wadset.  G^rge  Sinclair  of  Gtoise  having  thus 
become  entitled  to  the  fishings,  as  well  as  to  the 
land,  sold  and  disposed  both  land  and  fishings  to 
James  of  Forss,  by  the  disposition  of  the  27th  of 
March  1760. 

At  that  time,  therefore,  James  of  Forss  had 
acquired  an  absolute  title  to  the  salmon  fishings 
against  the  Grown  and  against  all  the  world,  under 
the  statute  of  1617 ;  for  the  parole  evidence  must 
be  taken  to  show  immemorial  enjoyment;  and 
there  was  clearly  a  good  title  to  fishings  under  all 
the  dispositions  from  the  year  1700,  though  not  by 
holding  under  the  Crown. 

In  this  state  of  things,  James  of  Forss  expede 
the  Crown  charter  of  1761 ;  and  the  question  is, 
whether  the  Grown  thereby  gpranted  the  fishings  to 
which  James  of  Forss  had  undoubtedly  acquired  a 
good  title  by  a  base  holding  under  the  heirs  of 
John  of  Dunbeath  ? 

I  cannot  doubt  that  the  fishings  must  be  treated 
as  included  in  the  grant.  It  is  true  that  fishings 
are  not  specifically  mentioned  in  the  dispositive 
dause  of  the  charter ;  but  after  granting  the  land 
with  its  pertinents,  the  charter,  by  the  qucsquidsm 
clause,  connects  the  subject  matter  of  the  grant 
with  that  which  was  formerly  held  by  John  Sin- 
clair of  Brims;  and  in  a  subsequent  clause  it 
expressly  ratifies  and  confirms  the  disposition  by 
John  of  Dunbeath  in  1700  in  favour  of  John  of 
Brims;  which  ratification  and  confirmation  it  is 
there  declared  should  have  the  same  force  as  if  the 
disposition  of  1700  and  the  instrument  of  seisin 
following  thereon  had  been  therein  engrossed 
verbatim,  and  as  if  the  confirmation  had  been 
made  in  the  lifetime  of  John  of  Dunbeath  and 
John  of  Brims.  In  that  disposition  and  instrument 
of  seisin  fishings  are  expressly  included.  It  was 
thus  made  plain,  on  the  face  of  the  charter  of  1761, 
not  only  that  James  Sinclair,  upon  whose  resigna- 
tion the  new  grant  was  made,  was  thus  entitied  to 
the  fishings  as  well  as  to  the  land,  but  further, 
that  the  Grown  ratified  and  confirmed  that  right. 
When,  therefore,  the  Crown  accepted  horn  James 
Sinclair  the  resignation  of  that  which  had  formerly 
been  held  by  John  of  Brims,  in  order  that  a  new 
grant  might  be  made  to  him,  and  when  the  Grown  . 
made  a  new  grant  accordingly,  describing  the 
subject  matters  of  the  grant  as  the  lands  of  How- 
bumhead,  &c.,  with  the  pendicles  and  pertinents,  it 
must  have  been  understood  that  those  words  would 
sufficiently  describe  what  had  been  surrendered — 
t.  0.,  all  which  had  been  formerly  holden  by 
John  Sinclair  of  Brims;  and  it  appeared  on  the 
face  of  the  grant  that  this  included  the  fishings. 
Thus  explained,  the  charter  would  correctly  include, 
as  it  did,  fishings  in  the  tenendas  clause;  for 
though  not  expressely  mentioned,  they  were,  as  I 
have  endeavoured  to  explain,  looking  to  the  whole 


of   the  charter,  impliedly  included  in  the  new 
grant. 

The  grounds  on  which  I  have  formed  this 
opinion  leave  untouched  the  doctrine  that  the 
word  "pertinents"  does  not,  vi  termini^  include 
fishings ;  and  also  the  rule  of  law,  that  subjects  not 
included  in  the  dispositive  clause  do  not  pass 
merely  because  they  are  mentioned  in  the  tenendas 
clause.  But  there  cannot  be  any  principle  which 
prevents  us  from  discovering  the  true  meaning  of 
any  part  of  an  instrument  by  a  fair  examination  of 
the  whole. 

I  do  not  think  it  necessary  to  say  anything  as 
to  the  subsequent  charters  and  instruments.  It 
is  clear  that  they  must  be  taken  to  include  what- 
ever was  granted  by  the  charter  of  1761. 

My  opinion,  therefore,  is  clearly  that  the  respon- 
dent has  a  good  title  under  the  Grown  charters.  But 
I  also  concur  in  the  argument  that,  even  if  that  were 
not  so,  still  he  has  a  good  title  under  the  base  hold- 
ing created  in  1700.  If  the  resignation  for  new  in- 
feftment  in  1761  included  the  fishings,  then,  as  I 
have  already  explained,  the  Crown  must  be  taken 
to  have  re-granted  them.  If  the  resignation  did 
not  extend  to  the  fishings,  then  James  Sinclair  of 
Forss,  and  those  deriving  title  under  him,  have  all 
along  been  holding  by  the  base  tenure  created  in 
1700. 

In  any  view  of  the  case,  the  claim  of  the  Crown 
is  unfounded. 

LoBO  CoLoiTSAT — My  Lords,  when  this  case  was 
before  the  Court  below  I  fully  stated  my  opinion 
in  regard  to  it,  and  ^  the  parties  are  in  possession 
of  these  views,  I  do  not  think  it  necessary  to  enter 
much  into  the  case  now,  as  I  have  not  heard  any- 
thing that  leads  me  to  alter  the  opinion  I  then 
expressed.  But  there  are  some  elementary  matters 
which  have  been  dwelt  on  in  the  argument,  to 
which  I  will  shortly  advert.  In  the  fiist  place,  it 
is  perfectly  clear,  as  matter  of  law,  that  salmon- 
fishings  are  inter  regalia.  It  is  also  perfectly  clear 
that  they  are  of  that  class  of  regalia  which  the 
Grown  may  give  away.  It  is  equally  dear  that  a 
grant  of  '*  fishings "  is  not  a  grant  of  salmon- 
fishing  ;  and  it  is  clear,  also,  that  a  grant  of  "  fish- 
ings," if  followed  by  possession,  may  be  converted 
into  a  grant  of  salmon-fishing,  or  may  be  explained 
as  being  a  grant  of  salmon-fishing;  but  it  is  also 
dear  that  it  requires  possession  for  a  length  of  time 
in  order  to  do  that.  I  hold  it  also  to  be  a  .clear 
proposition,  that  by  positive  prescription  the  rights 
of  parties  are  protected  against  the  challenge  of 
the  Grown.  All  these  things  are  equally  clear. 
Now,  on  the  face  of  the  documents  and  evidence 
we  have  here,  there  are  some  things  which,  I 
think,  are  plain.  In  the  first  place,  I  think  it  is 
beyond  the  possibility  of  reasonable  question,  that 
the  defender  in  this  case,  and  his  predecessors, 
have  been  In  actual  possession  and  enjoyment  of 
these  salmon-fishings  beyond  the  memory  of  man. 
I  think  another  fact  appears  clear,  that  at  a  very 
early  period,  in  1606,  the  Crown  had  granted  away 
the  right  of  salmon-fishings  to  the  family  of  Caith- 
ness, and  that  the  family  of  Caithness  were  in 
possession  of  these  salmon-fishings  for  a  length  of 
time,  because  there  is  a  tack  granted  by  them  more 
than  fifty  years  after  the  date  of  that  prior  grant. 
Now,  at  this  distance  of  time,  it  is  difficult  to  see 
what  more  dear  evidence  of  possession  there  could 
be  than  the  exercise  of  the  right  of  property  which 
is  involved  in  granting  tacks  of  the  property ;  and 
that  very  tack  is  not  the  first,  but  is  one  of  a  suc- 
cession of  tacks  which  were  granted  by  the  owner 


Digrtized  by 


Google 


212 


Tlie  Scott  Uh  Law  Reporter, 


[August 


of  the  flfihingB  at  that  time.  That  fact  is  of  im- 
portance in  this  case  in  this  respect,  that  we  are 
not  to  look  at  the  case  as  one  in  which  the  Crown 
is  to  be  assumed  never  to  have  made  a  grant  of  the 
fishings.  Throughout  the  case  it  has  been  argued 
very  much  on  the  part  of  the  Grown,  as  if  that 
were  the  stand  point  from  which  it  was  to  be 
regarded ;  but  that  is  clearly  a  mistaken  view  of 
the  case.  When  we  find  that  the  Grown  parted 
with  the  right  of  fishings  at  an  early  period,  and 
we  find  no  evidence  whatever  of  its  being  re-oon- 
veyed  or  re-assumed  by  the  Grown  (unless  it  is 
in  1761),  the  assumption  that  they  are  to  be  held 
as  never  having  been  given  out  of  the  Grown  is  ex- 
cluded from  the  case ;  and  the  main  foundation  for 
the  argument  on  the  part  of  the  Grown  is  most 
materially  shaken  by  that  state  of  facts. 

Then  again,  we  see  that  for  a  long  period,  fVom 
1700  downwards,  there  has  been  a  title  on  which 
prescriptive  right  oould  have  been  sustained  on  the 
part  of  this  gentleman  and  his  predecessors.  1  do 
not  think  it  necessary  to  go  through  the  interven- 
ing titles,  some  of  which  indicate  the  presence  of 
the  right  of  salmon  fishing  directly,  and  some  more 
indirectly.  But  we  have  m  1700,  a  long  way  back, 
a  clear  conveyance  of  a  right  of  fishing,  which 
could  be  converted  into  a  right  of  salmon  fishing ; 
and  we  have  immemorial  possession  under  that 
right. 

I  think  tbat  the  argument  for  the  Grown  con- 
sisted very  much  of  critidsms  on  the  rights  and 
titles  of  the  defender,  as  if  everything  was  to 
be  presumed  against  him,  and  everything  in  favour 
of  this  right  having  still  rested  in  the  Grown,  and 
never  having  been  given  out.  As,  for  instance, 
when  the  right  of  wadset  was  given,  and  when  it 
came  to  be  redeemed,  it  is  said  that  the  reversion 
did  not  expressly  mention  "fishings.*'  But  the 
right  of  wadset  did  give  the  fishings.  That  right 
of  wadset  is,  in  the  first  place,  a  clear  proof  of  the 
exercise  of  the  right  of  property  in  the  party  who 
granted  the  wadset ;  and  then,  when  the  creditor 
who  had  obtained  possession  (which  in  this  case 
was  of  the  nature  of  what  is  called  a  proper  wad- 
set), renounced  the  right  in  re^)ect  of  having  ob- 
tained satisfaction  of  his  debt  from  his  debtor,  and 
the  debtor  came  to  redeem  his  right,  the  natural 
and  reasonable  construction  of  the  grant  of  the  re- 
version is,  that  it  replaced  the  debtor  in  possession 
of  all  that  which  he  had  previously  given  to  the 
creditor. 

Then,  again,  when  we  come  to  the  civil  charter 
of  1761,  which  is  the  only  point  at  which  it  can  be 
said  that  the  Grown  had  re-acquired  the  right  of 
fishing,  what  is  that  but  a  charter  by  progress,  in 
which  the  party  ia  completing  or  making  up  his 
own  title  ?  It  is  not  a  resignation  by  him  for  the 
purpose  of  making  over  his  right  to  the  Grown, 
but  a  resignation  by  him  with  the  view  of  getting 
a  new  right  in  his  own  favour. 

Now  the  question  has  been  raised,  whether  the 
word  "  pertinents  "  in  that  title  can  be  held  or  con- 
strued to  comprehend  the  salmon-fishing?  It  is 
clear  that  in  ordinary  cases  it  may  not  be  so  held. 
It  will  require  that  it  sbould  be  stated.  But  the 
position  of  this  title  was  peculiar.  The  descrip- 
tion had  been,  in  various  steps  of  it,  by  reference  to 
former  titles;  and  wben  this  party  came  to  the 
Grown  in  order  to  get  a  renewal  of  his  title,  then 
it  was  the  duty  of  those  who  were  acting  for  the 
Grown  to  look  at  the  right  that  was  in  hm  at  the 
time,  and  to  see  what  was  the  character  of  it,  and 
what  it  was  that  was  to  be  renewed.     And  the 


reasonable  presumption  is,  that  whatever  was  thus 
surrendered  to  the  Grown  for  the  purpose  of  being 
re-granted  to  the  vassal,  was  re-granted  to  the 
vassal.  It  has  been  said  that  there  is  no  mention 
of  fishings  in  the  dispositive  or  conveying  daiue 
of  this  charter,  but  that  it  occurs  only  in  the 
tenendoB,  and  we  had  the  remark  made  (deaily 
sound  in  law)  that  the  immdtu  is  not  a  conveying 
clause,  and  that  it  is  generally  not  enough  by  it- 
self. That  certainly  is  a  doctrine  which  hardly  le- 
quired  much  authority,  but  we  were  refened  to 
very  high  authority  on  that  subject,  and  among 
others  to  a  most  recent  authority,  I  mean  the  lata 
Professor  Menzies,  whose  Lectures  on  Gonveyancing 
are  of  the  highest  value,  in  which  he  lays  down 
that  doctrine  as  he  found  it  in  all  the  instttutional 
writers.  But  it  does  not  follow  from  that,  that  the 
mention  of  *'  fishings"  in  the  tenmdai  is  of  no  use 
in  any  case  whatever  if  the  fishings  are  not  men- 
tioned in  various  parts  of  the  deed.  On  the  contrary, 
in  that  very  dissertation,  Profeeeor  Menzies  layi 
down  this  "  at  the  same  time,  while  the  teimdai 
cannot  transmit  a  right,  it  may  in  some  cases  raise 
a  presumption  in  favour  of  the  grantee  so  as  to  en- 
title him  to  establish  a  right  by  evidence  of  pos- 
session ;  but  it  is  certain  that  without  such  pos- 
session no  right  IB  conferred  " — (Menzies,  Ist  ed., 
p.  629).  Now,  that  is  the  very  position  in  which 
we  are  in  reference  to  this  case.  I  therefore  hold 
that  the  transaction  of  1761  is  to  be  regarded  ss 
one  which  replaced  the  vassal  in  the  right  which 
he  previously  had  in  these  fishings.  But  if  it  were 
otherwise,  it  cannot  be  set  aside  by  placing  an  in- 
oonsistent  construction  on  the  sigrendar  of  the  vas- 
sal  by  holding  that  those  expressions  which  ooTer 
his  surrender  are  not  equally  competent  to  cover 
his  replacement.  If  there  was  no  replacement,  I 
think  it  is  clear  that  there  was  no  surrender.  At 
all  events,  I  think  he  had  the  option,  and  he  has 
now  the  right,  of  ascribing  his  possession  to  that 
title  which  he  may  regard  as  most  secure.  And 
therefore,  whether  the  Grown  insist  that  the  rights 
were  then  surrendered  or  not,  I  think,  in  either 
view  of  the  case,  that  the  vassal  has  defended  his 
right  successfully  against  the  challenge  that  is 
made  on  the  part  of  the  Grown. 

Interlocutors  appealed  from  affirmed,  and  appeal 
dismissed,  with  costs. 

Agents  for  Appellant— A.  Murray,  W.S.,  and 
Horace  Watson,  Westminster. 

Agents  for  Respondent— Q.  L.  Sinclair,  W.S., 
and  Grahame  &  Wardlaw,  Westminister. 


Thursday  Jvly  11. 


GILLESPIE  V.  YOUNG  AND  OTHBBS. 
(In  Gourt  of  Session,  4  Macph.,  715.) 
Reparatioi^—Patent-'CoMeqfuentud  Damage,  Action 
of  damages  by  a  proprietor  of  a  mineral  estate 
against  a  patentee,  on  ttie  ground  that  ^®.^' 
tentee  having  a  patent  for  a  certain  limited 
purpose  falsely  and  maliciously  asserted  that 
the  patent  included  the  mineral  of  the  pur- 
suers' estate,  dismissed  on  the  ground  that 
the  summons  disclosed  no  relevant  groand  of 
action.— (Aff.  G.S.) 
This  was  an  action  of  damages  raised  by  to 
Gillespie,  heiress  of  entail  in  possesion  of  the 
lands  of  TorbanehiU.  and  by  her  husband,  againrt 
James  Young,  E.  W.  Binney  &  Company,  aad 
B.  Meldrum  &  Gompany,  and  partners,  mannnc- 
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taring  chemists  at  Bathgate  and  Glasgow.  The 
ground  of  action  was,  that  the  defender  Young, 
the  holder  of  a  patent  for  the  mannfactore  of  pa- 
rafflne  oil  from  bituminous  coal,  had  falsely,  frau- 
dulently, and  maliciously  represented,  by  advertise- 
ments and  otherwise,  that  his  patent  extended  to 
the  "  Torbanehill "  mineral  of  ttie  pursuer's  estate, 
which  was  not,  and  which  he  knew  was  not,  a  coal ; 
and  that  he  had,  by  threats  of  litigation,  induced 
manufacturers  to  make  payments  to  him  in  the 
shape  of  a  royalty  for  license  to  manufacture  paraf- 
flne  from  Torbanehill  mineral,  whereby  the  market 
value  of  Torbanehill  mineral  was  lowered  to  that 
extent.  The  other  defenders  had  acquired  from 
Young  a  right  along  with  him  to  the  patent.  It 
was  disputed  among  scientific  men  whether  the 
mineral  of  the  pursuer's  lands  was  a  coal  or  a  shale. 

The  defenders  pleaded  (1)  that  the  pursuer's 
averments  were  irrelevant  and  insufficient  in  law 
to  support  the  conclusions  of  the  summons ;  (2)  the 
record  did  not  contain  any  good  ground  or  cause  of 
action  against  the  defenders,  and  they  were  en- 
titled to  absolvitor ;  (8)  the  facts,  as  averred  by 
the  pursuers,  did  not  show  that  any  legal  wrong  or 
injury  was  done  to  them  by  the  defenders,  or  that 
the  pursuers  had  sustained  any  legal  wrong  or  in- 
jury in  respect  of  which  the  defenders  were  liable 
to  them  in  damages. 

The  Lord  Ordinary  (Baboapli)  sustained  these 
three  pleas,  and  dismissed  the  action. 

The  Second  Division  of  the  Court  recalled  that 
interlocutor ;  sustained  the  first  and  third  pleas, 
and  dismissed  the  action. 

The  pursuers  appealed. 

Attobitbt-Gknxbal  (Bolt)  and  Abhxb  for  appel- 
lants. 

Dkait  ot  Faoultt  (Mohorbiff),  Sir  Rocndbll 
Palmes,  Q.O.,  and  Gbovb,  Q.C.,  for  respondents. 

LoBD  Obaitwobth  said  this  was  an  action  brought 
by  the  owner  of  the  Torbanehill  estate,  which  con- 
tained a  mineral  of  great  value  as  yielding  paraffine 
oil.  The  applicant  had  granted  a  lease  of  the  coal  in 
the  estate  to  a  tenant,  and  for  a  great  many  years 
litigation  had  gone  on  between  landlord  and  te- 
nant as  to  whether  this  mineral  was  included  in  the 
lease  of  the  coal.  The  decisions  were  very  con- 
flicting, but  the  parties  had  at  last  the  good  sense 
to  come  to  some  airangement  by  which  the  tenant 
agreed  to  pay  a  certain  royalty  on  this  mineral, 
which,  to  avoid  committing  either  party,  was  called 
between  them  "  the  disputed  mineral."  Now,  the 
respondent  in  the  present  appeal  had  obtained  a 
patent  for  extracting  paraffine  oil  from  coal,  and 
the  contention  arose,  whether  these  patentees  had 
the  exclusive  right  to  extract  oil  from  the  Torbane- 
hill mineral,  or  whether  they  had  not.  The  ap- 
pellants alleged  in  their  present  action  that  the  re- 
spondents had  falsely  represented  that  their  patent 
gave  them  the  exclusive  privilege  of  manufacturing 
paraffine  oil  from  the  Torbanehill  mineral,  and  had 
threatened  to  institute  legal  proceedings  against  the 
parties  who  wete  in  the  course  of  exercising  their 
lawful  right  of  manufacturingparaffine  oil  from  such 
mineral,  upon  the  pretext  that  such  manufacture  was 
an  infHngement  of  their  patent ;  that  they  had  in- 
duced manufacturers  to  pay  them  license-duties  for 
this  alleged  privilege,  and  had  prevented  many 
persons  from  purchasing  the  Torbanehill  mineral ; 
— by  all  which  the  market  value  of  the  mineral 
esteto  had  been  greatly  depreciated,  and  the  sale 
impeded,  and  the  appellant,  as  mineral  proprietor, 
injured ;  and  that  the  respondent  knew  the  said  re- 
presentations were  falser  and,  in  particular,  that 


their  patent  did  not  extend  to  the  manufacture  of 
paraffine  oil  from  the  Torbanehill  mineral.  The 
question  was,  whether  this  allegation  set  out  a  com- 
plaint which  a  court  of  law  could  entertain?  Now 
he  (Lord  Cranwobth)  was  far  from  disputing  that 
all  courts  should  scrupulously  insist  on  the  truth 
being  strictly  adhered  to  in  allegations,  not  only 
as  regards  individuals  but  as  regards  the  public, 
and  if  it  had  been  alleged  that  the  respondent, 
well  knowing  that  his  patent  did  not  include  this 
mineral,  represented  that  it  did,  and  so  prevented 
purchasers  from  purchasing  it,  he  (LordCbanwobtb) 
would  have  been  reluctant  to  hold  that  his  misre-, 
presentation,  coupled  with  injury  to  the  appellants, 
would  not  give  them  a  cause  of  action ;  but  that 
was  not  the  ground  of  action  alleged  here.  Taking 
all  the  allegations  together  they  amounted  to  no 
more  than  this,  that  the  respondents  said  they  be- 
lieved the  Torbanehill  mineral  to  be  within  their 
patent.  That  was,  however,  not,  strictly  speaking, 
a  fact  in  the  ordinary  sense,  and  there  was  no  dis- 
tinct allegation  that  the  respondent  did  state  it  as 
a  fact,  but  all  he  said  was,  "  If  you  don't  pay  me 
the  royalty,  I  will  institute  legal  proceedings 
against  you  to  have  it  declared  that  my  patent  in- 
cludes the  Torbanehill  mineral."  What  happened 
was  that  some  people,  rather  than  enter  into  litiga- 
tion about  so  uncertain  a  matter,  chose  to  pay  the 
license-duty.  But  the  allegation  of  knowledge  of 
the  falsehood  of  the  representation  was  far  too  vague, 
especially  when  it  was  considered  that  the  whole 
matter  was  one  of  scientifio  opinion,  and  not  a 
fact  in  the  ordinary  sense  which  was  susceptible  of 
precise  and  definite  knowledge  one  way  or  the  other. 
The  ground  of  action,  therefore,  altogether  failed, 
and  the  judgment  of  the  Court  below,  dismissing 
the  action,  was  right. 

LoBD  Wbstbubt  not  having  heard  the  whole  of 
argument,  took  no  part  in  the  judgment. 

Lord  Colonbat — My  Lords,  this  case  come 
before  us  as  a  case  of  relevancy.  The  judgment  of 
the  Court  below  is  not  one  which  has  assoilzied  the 
respondents  from  any  such  allegations  as  can  be 
relevantly  made  against. them  in  regard  either  to 
this  mineral  or  the  patent  of  this  defender.  All  it 
does  is  to  dismiss  this  action  on  the  ground  that 
the  record  does  not  contain  sufficiently  relevant 
statements.  This  appears  very  plain,  because  the 
interlocutor  of  the  Lord  Ordinary,  which  sustained 
these  defences,  one  of  which  was  that  the  defender 
was  entitled  to  be  assoilzied,  was  not  affirmed  in  the 
Inner-House.  On  the  contrary,  the  interlocutor  of 
the  Lord  Ordinary  is  recalled,  and  an  interlocutor 
is  pronounced  which  deals  with  the  first  plea  and 
dismisses  the  action.  I  think  that  the  Lord  Ordi- 
nary himself  intended  so  to  deal  with  the  case,  for 
his  interlocutor  is  one  dismissing  the  case,  not  as- 
Boilzing  the  defender ;  but  this  becomes  tolerably 
dear  from  the  recal  of  the  interlocutor  which  sus- 
tains the  second  defence.  Whether  the  pursuer  will 
be  able  in  any  other  attempt  to  make  out  a  rele- 
vant case  is  a  matter  we  have  not  got  to  do  with ; 
but  the  question  is,  whether  we  are  to  sustain  this 
action  as  approving  of  this  record — ^whether  we  are 
to  give  judicial  sanction  to  this  record  as  one 
which  sets  forth,  as  it  ought  to  do,  sufficient 
grounds  of  action,  so  as  to  raise  a  liability  against 
the  defender?  It  appears  to  me  that  this  record 
does  not  do  so.  I  think  there  are  several  elemente 
wanting  in  order  to  make  it  sufficient.  The  sub- 
stance of  the  allegations  which  the  pursuer  pro- 
poses to  make  the  ground  of  action  is  this,  that  the 
defender,  having  a  patent  for  a  certain  limited 
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purpose,  falsely  -and  maliciously  alleged  that  the 
patent  comprehended  the  mines  of  which  the  pur- 
suer is  a  large  proprietor,  and  that  it  precluded 
parties  from  maldng  paraffine  oil  from  that  mineral. 
Now,  there  are  two  things  I  should  desire  to  see 
stated  before  1  could  support  the  relevancy  of  such 
an  action — ^flrst,  in  which  respect  was  this  allega- 
tion false  ?  and  secondly,  when,  and  where,  and  in 
what  form  did  the  defender  make  that  false  allega- 
tion ?  I  think  the  reasoning  of  the  pxursuer  seems 
to  be  this  : — "  the  substance  that  is  dug  out  of  my 
lands,  and  it  is  admitted  to  some  extent  out  of  other 
lands,  is  a  bituminous  shale.  Your  patent  is 
limited  to  distillation  from  coal ;  bituminous  shale 
is  not  coal,  and  my  mineral  in  particular  is  not 
coal."  He  further  says — **  You  knew  that  your  pa- 
tent did  not  extend  to  shale ; "  and  I  think  that  is 
admitted  by  the  parties ;  but  the  other  step  of  the 
allegation  which  was  necessary  was,  "  that  you  knew 
that  the  substance  was  shale,  and  that  it  was  not 
coal."  I  don*t  think  that  there  is  a  sufficient  and 
distinct  allegation  of  that  on  this  record.  I  think 
it  was  a  simple  thing  to  state  that  absolutely,  and 
I  don't  think  any  roundabout  way  from  which  it 
might  be  deduced  is  enough  from  a  pursuer  asking 
damages.  I  think  the  record  defective  in  that 
respect.  Then,  I  think  it  is  further  defective  in 
respect  of  the  statement  of  the  occasions  on  which 
these  false  allegations  are  represented  to  have  been 
made,  for,  like  my  noble  and  learned  friend  who 
has  addressed  the  House,  I  cannot  find  any  such 
allegation  in  the  condescendence.  The  other 
defect  in  this  record  is  the  very  peculiar  kind 
of  falsehood  that  is  alleged  here.  It  is  not  a  single 
allegation  of  a  fact  patent  to  any  one.  It  is  an  al- 
legation, in  the  first  place,  as  to  the  construction 
of  a  patent — which  is  matter  of  law.  It  is  an  alle- 
gation, in  the  next  place,  of  a  particular  class  of 
mineral  as  being  coal  or  shaJe—which  is  a  matter 
more  or  less  scientific — and  therefore  it  required 
a  very  definite  statement  to  support  the  falsehood 
of  such  an  allegation.  Both  parties  have  referred 
to  a  case  that  had  occurred  between  the  pursuer  in 
this  action  and  his  tenant  Mr  Russell,  in  1868. 
That  case  was  raised  upon  the  issue  stated  on  this 
record,  as  to  whether  the  minerals  which  Mr  Rus- 
sell was  digging  out  of  these  lands  were  compre- 
hended within  his  lease.  He  had  obtained  a  lease 
which  gave  him  a  right  to  various  minerals  in  these 
lands,  one  of  which  was  coal,  but  an  action  fof 
damages  was  raised  against  Mr  Russell  for  digging 
out  of  the  lands  what  was  not  coal :  and  I  think 
that  the  pursuer  is  correct  in  stating  that  the 
result  of  that  case  was  not  any  decision  upon  the 
scientific  question  whether  this  mineral  was  or  was 
not  coal.  That  question  was  made  the  subject  of 
a  very  great  deal  of  scientific  evidence.  A  great 
many  scientific  persons  were  examined  from  vari- 
ous parts  of  the  country.  I  think  I  sat  for  six 
da3rs  during  merely  scientific  evidence  on  the  ques- 
tion. I  see  it  reported  on  this  record — ^there  were 
geologists  who  described  the  strata  of  the  ground 
where  coal  is  found,  and  where  this  mineral  is 
found ;  there  were  mineralogists  who  spoke  to  the 
colour,  lustre,  and  streak  of  this  mineral ;  there  were 
chemists  who  had  analysed  this  mineral,  and  who 
had  analysed  coal,  who  spoke  to  the  products,  who 
analysed  the  products  and  the  sub-products  of  coal; 
there  were  gentlemen  who,  by  the  aid  of  the  micro- 
scope, discovered  certain  specks  in  this  substance, 
and  spoke  to  what  were  to  be  detected  in  coal,  and 
what  in  this  mineral.  I  may  say  the  array  of  gentle- 
men on  each  side  was  about  equal.    This  testimony 


was  about  equally  divided.  One  division  of  them 
said  it  was  coal,  the  other  said  it  was  not  coaL  I 
only  state  this  as  showing  the  nature  of  the  ques- 
tion in  this  litigation.  Now,  I  think  it  appe&ra 
further  from  this  record,  that  after  that  trial  had 
taken  place,  and  the  question  was  left  to  the  jury, 
no  action  was  raised  for  the  purpose  of  setting  aside 
the  lease  as  obtained  by  fraud.  We  have  also  the 
minute  under  which  the  matter  was  adjusted 
between  the  parties,  and  up  to  the  date  of 
that  minute,  and  at  the  date  of  that  minute 
— it  appears  that  was  in  1859 — ^it  was  a  disputed 
question  whether  this  was  to  be  called  coal  or  not. 
At  the  date  of  the  trial  in  1850  no  name  had  been 
discovered  for  it  but  coal ;  but  at  that  time,  it  is 
stated  in  the  minute,  the  pursuer  insisted  that  it 
was  not  coal,  and  called  it  Torbanehill  Mineral,  and 
the  parties  adjusted  it  by  giving  it  a  third  name^ 
the  Disputed  Mineral.  All  this  shows  this  was  not 
an  open  and  patent  fact.  But,  notwithstanding  all 
these  disputes  and  questions,  it  is  said  that  Mr 
Young,  the  patentee,  who  was  not  a  party  to  the 
action  at  law,  said — I  think  it  was  not  coal  bat 
shale.  Well,  then,  that  ought  to  have  been  very 
distinctly  stated,  not  by  doubtful  inference,  on  the 
record ;  so  I  also  require  that  a  party,  in  order  to 
entitle  him  to  damages,  should  show  the  occasions 
on  which  the  means  were  taken  of  preventing  the 
mineral  from  being  sold.  I  do  not  find  that  here. 
In  regard  to  these  advertisements,  they  are  said  t6 
have  occurred  at  the  time  the  trial  was  going  on  in 
this  metropolis  betwefen  Mr  Young  and  somebody 
else.  If  that  trial  was  upon  the  question  whether 
this  was  coal  or  not,  it  is  plain  that  was  then  a 
matter  mbjudke;  and  even  if  that  waa  not  so,  the 
advei-tisements  were  only  a  caution  generally  not 
to  infringe  Mr  Young's  patent  That  is  not  an 
obligation  that  would  enable  the  pursuer  to  main- 
tain an  action  for  damages.  On  the  whole,  I  think 
it  would  be  very  unwise,  and  altogether  contnury  to 
the  procedure  we  have  been  induced  to  follow  in 
the  other  part  of  the  island  with  a  view  to  accuracy 
of  procedure,  if  we  should  allow  the  relevancy  <Jf 
this  action.  A  pursuer  should  make  his  allegations 
so  specific  that  there  could  be  no  doubt  as  to  what 
was  meant,  and  clearly  within  the  scope  of  the  re- 
cord. I  therefore  entirely  agree  Uiat  the  interlocu- 
tor appealed  from  should  be  affirmed,  and  this 
appeal  be  dismissed,  with  costs. 

Appeal  dismissed,  with  costs. 

Agents  for  Appellants — Morton,  Whitohe«d,  & 
Qreig,  W.S.,  and  Loch  &  Madaurin,  Westminster. 

Agents  for  Respondents — Jas.  Webster,  S.S.C., 
and  John  Graham,  Westminster. 


Tuesday f  July  16. 

CAMPBELL  V.  CAMPBELL. 
(In  Court  of  Session,  4  Macph.,  867.) 
Hwhandand  Wife — Marriage — Legitimaey — Serines 
— Presumption — Proof,  In  competing  claims 
for  service  as  heir  of  entail,  the  title  of  one  of 
the  claimants  was  objected  to  on  the  ground 
that  his  father  was  illegitimate,  his  parente 
never  having  been  lawfully  married.  Held 
^afT.  C.  S.),  on  consideration  of  the  whole  evi- 
aence,  that  although  the  oohabitetion  of  the 
claimant's  grandparents  was  adulterous  in  its 
origin,  and  continued  so  for  three  years,  it 
changed  its  character  some  time  thereafter, 
when  the  parties  became  free  to  marry,  and 
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the  presumption  was  that  a  valid  marriage 
was  actually  contracted  betwixt  the  parties. 
Per  Lord  Granworth,  in  investigating  matters 
of  this  sort,  after  the  lapse  of  so  long  a  time, 
when  all  contemporarj  testimony  is  lost,  if  we 
find  enjoyment  of  property  in  a  particular  line 
of  descent,  we  are  entitled  to  presume  that  the 
enjoyment  has  been  rightful,  and  inquiry  is 
rather,  whether  the  enjoyment  has  been  in 
error  than  whether  it  has  been  right. 
This  was  an  appeal  against  a  judgment  of  the 
whole  Court  of  Session,  whereby  the  Ck>urt  found 
that  the  respondent,  John  Alexander  Gkivin  Gamp- 
bell  of  Glenfalloch,  was  the  nearest  and  lawful 
beir  of  tailzie  and  provision  of  the  late  Marquis  of 
Breadalbane. 

John,  Marquis  of  Breadalbane,  died,  without 
issue,  on  2d  November  1862.  At  the  time  of  his- 
death  he  was  vested  and  seized  in  extensive 
estates  in  Perthshire  and  Argyleshire,  which  were 
held  by  him  under  two  deeds  of  entail,  the  Bread- 
albane entail,  dated  in  1775,  and  the  Inverarderan 
entail,  dated  in  1889.  On  the  death  of  the  Mar- 
quis the  succession  to  the  estates  devolved,  under 
the  destination  in  the  deeds  of  entail,  upon  the 
nearest  heir  male  of  the  late  William  Campbell  of 
Glenfalloch.  Two  competitors  appeared  as  claim- 
ants. The  respondent  claimed,  as  grandson  of 
Captain  James  Campbell,  the  second  son  of  Wil- 
liam Campbell  of  Glenfalloch.  The  appellant, 
Charles  William  Campbell  (of  Boreland)  claimed 
as  grandson  of  John  Campbell,  the  sixth  son  of 
William  Campbell.  It  was  not  disputed  that,  if 
the  respondent's  father  was  the  lawful  son  of 
Captain  James  Campbell,  the  respondent  was  en- 
titled to  prevail  in  the  competition,  but  the  ap- 
pellant denied  that  Captain  James  Campbell  was 
ever  lawfully  married  to  his  reputed  wife,  Eliza 
Blanchard,  and  consequently  maintained  that  the 
respondent's  father  was  not  the  legitimate  son  of 
Captain  James  Campbell.  The  appellant  accord- 
ingly claimed  to  be  preferred  in  the  competition. 

The  averments  made  by  the  appellant,  in  sup- 
port of  his  claim,  were  to  the  following  effect : — 
James  Campbell,  the  respondent's  grandfather,  died 
in  1806,  and  his  widow,  or  pretended  widow,  Eliza 
Maria  Blanchard,  set  up  a  claim,  as  such  widow, 
by  applying  to  the  War  Office  for  pecuniary  assis- 
tance. She  wrote  a  letter  to  the  War  Office  stat- 
ing that  she  was  the  widow  of  Captain  James 
Campbell  of  the  Breadalbane  Fencibles,  who  died 
insolvent,  and  left  her  and  three  children  without 
the  means  of  support;  that  she  applied  to  the  half- 
pay  agent  respecting  the  widow's  pension,  but  was 
infomed  it  could  not  be  procured,  as  sLe  had  un- 
fortunately lost  her  marriage-lines  in  America; 
that  she  was  married  to  Captain  Campbell  in  Edin- 
burgh by  Mr  Macgregor,  the  Gaelic  minister,  who 
was  also  dead,  as  was  Ensign  William  WiUox,  of 
the  40th,  who  was  the  witness  to  the  marriage. 
That  in  June  following  they  went  to  America  in 
the  fleet  that  took  out  the  preliminaries  of  peace, 
twenty-five  years  ago ;  that  the  present  Gaelic 
minister  had  been  written  to,  and  he  said  that  he 
got  no  register  from  any  of  his  predecessors ;  that 
die  had  administered  at  Doctors  Commons  for  four 
months'  pay,  due  to  her  husband  at  his  death ;  and 
that  she  had  a  power  of  attorney,  which  he  sent 
her  from  Gibraltar  at  the  time  he  was  in  the  Cam- 
brian Rangers.  She  added — "  I  beg,  sir,  you  will 
excuse  my  being  thus  particular,  as  my  motive  is 
to  obviate  any  doubts  of  my  being  Mr  Campboirs 
lawful  wife." 


The  appellant  alleged  that  he  believed  the  state- 
ment in  the  above  letter  to  be  true,  to  the  effect 
that  a  certain  ceremony,  purporting  to  be  a  cere- 
mony of  marriage,  but  which  was  wholly  null  and 
ineffectual,  was  gone  through  by  the  said  James 
Campbell  and  Elizabeth  Maria  Blanchard;  that 
aft«r  its  celebration,  and  sometime  in  1782,  James 
Campbell  and  Eliza  Maria  Blanchard  went  to  Ame-* 
rica,  where  they  remained  about  a  year,  and  then 
returned  to  Great  Britain ;  that  James  Campbell  left 
the  40th  Regiment  about  1785,  and  took  up  his 
residence  in  England,  where  he  was  domiciled; 
and  that  he  resided  for  a  time  near  Plymouth,  then 
at  Gateshead  or  Newcastle,  where  several  children 
were  bom  to  him  by  Eliza  Maria  Blanchard,  one  of 
whom  was  William  John  Lambe  Campbell,  bom  in 
1788,  the  father  of  the  respondent,  whose  baptism 
is  registered  at  €kiteshead. 

The  appellant  further  averred,  that  at  the  time 
of  the  alleged  marriage  between  James  Campbell 
and  Eliza  Blanchard,  in  September  1781,  she  was 
the  wife  of  Christopher  Ludlow,  then  living,  and 
who  was  married  to  her  in  1776,  at  Chipping-Sod- 
bury,  Gloucestershire ;  that  the  marriage  of  Lud- 
low was  there  registered,  along  with  the  baptism  of 
a  child  of  the  marriage ;  that  Christopher  Ludlow 
lived  till  1784 ;  that,  in  point  of  fact,  Mrs  Ludlow 
eloped  with  James  Campbell,  and  the  pretended 
marriage  Between  them  in  Edinburgh  was  a  screen 
to  cover  their  adulterous  intercourse;  that  there 
was  no  subsequent  marriage  or  ceremony  of  mar- 
riage between  James  Campbell  and  Eliza  Maria 
Blanchard ;  and  that  their  intercourse  continued 
all  along  to  be  illicit,  and  their  children  were  ille- 
gitimate. 

On  the  other  hand,  the  respondent,  Campbell 
of  Glenfalloch,  alleged  that  he  was  unable  to  spe- 
cify the  exact  date  of  the  marriage  between  his 
grandfather,  James  Campbell  and  Eliza  Maria 
Blanchard,  but  that  they  were  lawfully  married 
previous  to  the  year  1785.  In  that  year,  they  went 
to  reside  at  Glenfalloch,  where  they  lived  and 
cohabited  as  man  and  wife,  and  they  were  habit 
and  repute  married  persons,  and,  as  such,  were  re- 
ceived and  treated  by  the  family  at  Glenfalloch, 
and  by  all  their  relations  and  friends.  In  1792  or 
1798  James  Campbell  received  a  commission  in 
the  Breadalbane  Fencibles,  and  he  remained  with 
that  regiment  till  it  was  disbanded  in  1799.  Dur- 
ing all  that  time  James  Campbell  and  Eliza 
Blanchard  lived  together  as  husband  and  wife.  He 
was  next  appointed  to  the  Cambrian  Fencible  Regi- 
ment of  Rangers,  and  went  with  that  regiment  to 
Gibraltar  about  1800,  leaving  his  wife  and  family 
near  Edinburgh,  where  in  1802  he  joined  them,  and 
continued  to  live  till  his  death,  in  1806.  After  his 
death,  Eliza  Blanchard  was  universally  recognized 
as  his  widow.  She  administered  to  his  estate, 
and  received  a  pension  from  Government.  James 
Campbell  was  by  birth  a  Scotchman,  and  was  id- 
ways  domiciled  in  Scotland.  During  his  life  the 
validity  of  his  marriage  was  never  questioned.  His 
eldest  son,  William  John  Lambe  Campbell,  was 
born  in  Edinburgh  in  1787,  and  on  the  death  of 
his  mother,  Eliza  Blanchard,  administered  to  her 
estate.  He  lived  and  died  in  the  enjoyment  of  the 
status  of  legitimacy,  and  died  in  1850.  When  the 
succession  to  the  Glenfalloch  estate  opened  in  1812, 
William  John  Lambe  Campbell,  as  the  legitimate 
son  of  his  father  James  Campbell,  succeeded 
thereto,  which  he  would  not  have  done  if  he  had 
been  illegitimate  ;  that  in  1812,  the  father  of  the 
appellant  would  have  been  in  the  latter  event 


Digitized  by 


Google 


216 


Hie  Scottish  Law  Eeporter. 


[Aagoflt 


the  lawfal  heir ;  nererthelest,  instead  of  ehuming 
the  saocession,  the  aj^Uant's  &ther  aasisted  in 
completing  the  title  of  William  John  Lamhe 
Campbell ;  that  the  appellant  and  his  father  never 
raised  any  dispute  as  to  the  illegitimacy  of  William 
John  Lambe  Campbell  till  the  present  proceedings ; 
that  the  late  and  preceding  Marquis  of  Breadal- 
bane  both  recognised  and  acknowledged  William 
John  Lambe  Campbell  as  the  heir-presnmptiTe  to 
the  Breadalbane  ^itates,  and  in  all  legal  proceed- 
ings relating  thereto  he  was  named  as  snch. 

The  appellant  contended  that,  inasmuch  as  James 
Campb^'s  marriage  began  in  adultery  or  concu- 
binage, Bo  it  continued  to  the  end ;  the  respondent, 
on  the  other  hand,  contended  that,  even  assuming 
that  the  parties  were  not  legally  married  when 
they  began  to  cohabit  as  man  and  wife,  still  they 
outlived  the  obstacle  which  at  first  prevented  their 
legal  marriage,  and,  as  years  advanced,  became 
habit  and  repute  married  persons,  and,  by  constant 
and  repeated  acknowledgments,  were,  according  to 
the  law  of  Scotland,  to  all  intents  and  purposes 
married  persona;  and  their  children  were  legiti- 
mate. 

The  Lord  Ordinary  (Babcaplb)  gave  judgment 
in  favour  of  the  respondent 

On  a  reclaiming  note,  cases  were  ordered  to  be 
laid  before  the  whole  Court. 

The  Court  (diss.  Lords  Cubbizhill  and  Ann- 
ntLAv,  ex  LoBD  Kutlocb)  adhered  to  the  judgment 
of  the  Lord  Ordinary ;  holding,  that  the  presump- 
tion of  the  legitimacy  of  the  respondent's  father, 
arising  from  the  possession  of  the  status  of  legiti- 
macy during  his  whole  life,  had  not  been  disproved, 
but  confirmed  by  the  other  evidence  in  the  cause, 
the  marriage  of  Captain  James  Campbell  and  Eliza 
Blanchard  having  been  established  by  proof  of 
cohabitation,  habit  and  repute,  in  Scotland  subse- 
quent to  1798,  irrespective  of  the  adulterous  origin 
of  the  cohabitation. 

LoBD  CvBBiKHiLL,  who  (sJong  wlth  LoBD  Abd- 
■iLLAir)  dissented  from  the  other  judges,  put  his 
judgment  on  four  propositions — 1.  That  the  co- 
habitation of  the  parties  originated  in  an  illicit 
connection.  2.  That,  as  matter  of  law,  the  pre- 
sumption arising  from  the  mere  continuance  of 
such  cohabitation,  when  it  is  proved  to  have  had 
such  an  origin,  is  not  that  the  illicit  connection 
was  subsequently  changed  into  lawful  marriage, 
but  that  it  retained  its  illicit  character  until  the 
end.  8.  That  in  the  present  case  that  legal  pre- 
sumption not  only  had  not  been  obviated,  but  had 
been  shown  to  be  in  accordance  with  the  truth  by 
the  evidence  as  to  the  subsequent  domestic  history 
of  the  respondent's  g^randparents.  4.  That  Wil- 
liam John  Lambe  Campbell,  the  son  of  that  illicit 
connection,  having  been  illegitimate,  the  succes- 
sion to  the  estate  of  the  late  Marquis  of  Breadal- 
bane cannot  be  transmitted  through  him  to  his 
son,  the  respondent. 

Charles  William  Campbell  appealed. 

Attorney-General  (Rolt),  Dean  of  Faculty  (Mon- 
cbeiff),  Andebsoh,  Q.C.,  and  J.  S.  Will,  for  ap- 
pellant. 

Sib  Bouvdbll  Palmbb,  Q.C.,  Mxlush,  Q.C., 
Young,  Adam,  and  Bbbbv,  for  respondent. 

The  LoBD  Chancbllob,  after  stating  the  facts  of 
the  case,  said — This  is  an  appeal  from  an  interlo- 
cutor of  the  Court  of  Session,  finding  that  the  re- 
spondent, John  Alexander  Qavin  Campbell,  Earl 
of  Breadalbane,  is  the  nearest  and  lawful  heir  of 
tailzie  of  the  late  Marquis  of  Breadalbane.  It  is 
not  contended  that  the  part  taken  by  the  appel- 


lant's father  in  the  service  of  the  leqwside&t'a 
father,  as  heir  to  the  lands  of  GHen&Uodi,  pre- 
cludes the  appellant  from  disputing  the  region- 
dent's  claim  founded  on  the  same  ti&;  bat  it  must 
be  admitted  to  be  a  very  strong  recognition  of  the 
legitimacy  of  the  respondent's  father.  Under  these 
circumstances,  every  presumption  is  in  favovr  of 
the  respondent's  titie,  and  the  appellant  mnat  be 
required  to  overcome  that  presumption  by  the  proof 
of  facts  which  are  utterly  inconsistent  and  irreoon- 
cileable  with  it  This  he  proposes  to  do  by  pro^ring 
that  the  original  cohabitation  of  the  respondsnt'e 
grandfather  and  grandmother  commenced  with  an 
unlawful  marriage  after  their  elopement;  that  from 
that  time  the  habit  and  repute  b^gan  which  eonsti- 
tutes  the  only  evidence  of  a  marriage  between 
them ;  that  there  never  was  any  change  in  the  na- 
ture of  the  cohabitation ;  and  that  without  such  » 
change  a  connection  which  is  illicit  in  its  Migin 
cannot  become  the  foundation  of  such  hal»t  and 
repute  as  will  be  sufficient  proof  of  a  subsequent 
marriage  having  taken  place.  The  appeQant'a 
case  rests  entirely  on  a  letter  written  hj  EliBS 
Blanchard  to  the  War  Office  in  1807.  There  may, 
perhaps,  be  some  doubt  whether  this  letter  was  ad- 
missible as  evidence,  but,  at  all  events,  being  writ- 
ten for  a  particular  purpose,  the  statements  in  it 
are  not  as  trustworthy  as  if  they  had  been  made 
without  any  motive  of  interest  I  think  that  the 
assertions  of  a  marriage  with  James  Campbell  in 
1781  or  1782  must  not  be  implicitly  relied  on.  In 
applying  for  her  pension,  it  was  necessary  for  the 
iJleged  widow  to  state  particularly  her  maixiage, 
and  the  date  of  it.  Tlus  might  have  suggested 
the  plausible  story  of  the  loss  of  her  marriage  lines 
in  America.  It  is  also  a  significant  circumstaaee 
that  though  the  date  of  1782  is  mentioned  in  the 
letter,  yet  when  she  was  sworn  before  a  Ma^^stnte 
she  did  not  mention  any  date.  But  whether  a 
marriage  actually  took  place  during  the  lifetime  of 
Christopher  Ludlow,  or  the  cohabitation  of  the  par- 
ties was  merely  an  adulterous  intercourse  without 
any  marriage  ceremony,  the  appellant  contends 
that,  beginning  with  an  illicit  connection,  the  pie- 
sumption  of  subsequent  marriage  from  the  oontmu- 
ance  of  it  altogether  ceases,  and  that  nothing  short 
of  proof  of  actual  marriage,  or  of  such  a  total  change 
in  the  character  of  the  cohabitation  as  will  amount 
to  habit  and  repute  of  a  marriage,  will  be  sufficient 
to  establish  the  respondent's  title,  and  that  on  the 
evidence  it  appears  that  the  connection  between 
James  Campbell  and  Eliza  Blanchard  continued 
the  same  from  the  beginning  to  the  end.  The 
cases  chiefly  relied  on  for  the  proposition  were  those 
of  Cunningham  and  Lapsley,  /His  Lordship  then 
examined  these  two  cases,  ana  continued.)  The 
appellant  contends  that  the  habit  and  repute  of  the 
parties  being  man  and  wife  was  the  same  during 
the  period  of  the  adulterous  connection  as  after  the 
death  of  Christopher  Ludlow,  and  that  it  continued 
unchanged  down  to  the  death  of  James  Campbell 
in  1806.  But  is  this  a  correct  view  of  the  case? 
It  may  be  assumed  that  the  family  believed  they 
were  married  persons,  but  that  did  not  amount  to 
habit  and  repute,  which  arises  from  parties  co- 
habiting together  openly  and  constantly  as  if  they 
were  husband  and  wife,  and  so  conducting  them- 
selves towards  each  other  for  such  a  length  of  time 
in  the  society  of  the  neighbourhood  of  which  they 
are  members  as  to  produce  a  general  belief  that 
they  are  really  married  persons.  Now,  during  the 
whole  cohabitation,  down  to  the  death  of  C.  Lud- 
low, James  Campbell  and  Eliza  Maria  Blanchard 


Digitizeci  by 


Google 


1867.] 


The  ScoUuih  Law  Reporter, 


217 


were  not  living  in  the  neighbourhood  and  society 
of  his  family,  and  therefore  the  reputation  in  the 
family  of  their  being  married  was  nothing  more 
than  the  private  opinion  of  the  members  of  it ;  but 
if  this  is  sufficient  to  constitute  the  habit  and  re- 
pute 80  far  as  the  family  of  the  Campbells  was  con- 
cerned, yet,  as  Lord  Redesdale  observed,  repute 
must  be  founded,  not  in  singular,  but  in  general, 
opinion  of  relations  and  friends  and  acquaintances. 
The  whole  family  of  the  Ludlows  must  have  known 
that  the  parties  could  not  be  lawfully  married  dur- 
ing the  lifetime  of  Ohristopher  Ludlow.  The  case, 
therefore,  never  began  with  habit  and  repute,  nor 
could  it  have  had  any  origin  at  all  in  the  sense  in 
which  it  induces  a  presumption  of  marriage  until 
after  the  death  of  Ludlow.  That  event  happened 
in  January  1784,  and  opened  the  way  to  a  change 
from  an  adulterous  connection  to  a  lawful  marriage. 
A  question  was  made  whether  James  Campbell  and 
£liza  Blanohard  were  ever  aware  of  the  death  of 
Ludlow ;  but  without  entering  into  any  nice  exa- 
mination of  probabilities,  as  any  conclusion  on  the 
subject  must  be  conjectural,  X  think  we  are 
bound  to  presume  that  they  had  received  informa- 
tion of  a  fact  so  important  to  be  known  by  them. 
From  this  time  the  nature  of  the  relation  which 
had  subsisted  between  them  was  entirely  changed, 
and  although  from  1784  to  1798  there  is  very  little 
evidence  of  their  movements,  there  is  nothing  to 
show  that  an  actual  marriage  by  present  consent 
may  not  have  taken  place  between  them  from  1796 
to  1806.  The  evidence  is  clear  and  distinct  of  a 
universal  recognition  of  the  parties  as  man  and 
wife  by  every  member  of  the  family,  and  by  all 
persons  with  whom  they  associated ;  and  there  is 
nothing  whatever  to  break  in  upon  the  uniformity 
of  this  recognition.  If  this  case  was  confined  to 
the  period  between  1798  and  the  death  of  James 
Campbeli  in  1806,  it  would  be  amply  sufficient  to 
estaUish  a  conclusive  presumption  of  marriage  by 
habit  and  repute,  and  it  appears  to  me  that  it  is 
not  competent  for  the  appellant  to  go  back  to  an 
anterior  period,  when  an  illicit  intercourse  existed 
between  the  parties,  in  order  to  show  that  the  ma- 
trimonial relation  must  have  been  simulated.  The 
argument  on  the  part  of  the  appellant  goes  the 
length  of  contending  that,  if  cohabitation  com- 
mences in  illicit  intercourse,  a  marriage  can  never 
afterwards  be  established  by  habit  and  repute ;  but, 
as  I  read  the  case  of  Cunningham^  if  the  habit  and 
repute  had  been  uniform  and  general,  although  the 
connection  in  its  origin  was  notoriously  illicit,  this 
House  would  have  decided  the  case  differently. 
After  a  close  and  careful  examination  of  the  facts 
of  the  case,  I  am  clearly  of  opinion  that  the  strong 
presumption  in  favour  of  the  marriage  of  the  re- 
spondent's grandfather  and  grandmother,  and  of 
the  legitimacy  of  his  father,  has  not  been  shaken 
by  any  proof  adduced  by  the  appellant  which  is 
inconsistent  with  the  respondent's  title,  and  that  the 
interlocutor  appealed  from  ought  to  be  affirmed. 

LoBJ)  CsAHwosTH — ^Whcu  the  succession  of  the 
Breadalbane  estates  opened  by  the  death,  without 
issue,  in  November  1862,  of  John,  the  second  Mar- 
quis, there  is  no  doubt  that  the  person  entitled  to 
succeed  under  the  entail  of  1775  would,  if  living, 
have  been  William  of  Glenfalloch,  the  heir- substi- 
tute, to  whom,  and  the  heirsrmale  of  whose  body, 
the  estates  were  destined  by  the  deed  of  entaiL 
He,  however,  had  died  very  long  ago,  viz.,  in  1791, 
and  the  question  .therefore  was,  who  was  in  Novem* 
ber  1862  the  heir-male  of  his  body  ?  '  There  was  a 
strong  presumption  in  favour  of  the  respondent,  for 


the  following  reason:— This  William  of  Glenfal 
loch  was  himself  heritable  proprietor  of  an  estate 
at  Glenfalloch,  and  in  1784,  having  seven  sons,  he 
executed  a  deed  of  entail,  whereby  he  settied  this 
estate,  after  his  own  death,  on  his  seven  sons,  and 
the  heirs-male  of  their  bodies  respectively  in  suc- 
cession. It  is  the  common  case  of  all  parties  that 
Colin  was  the  eldest  son  of  William ;  that  James 
was  the  second  son ;  that  John,  called  John  of  Bore- 
land,  was  the  sixth  son ;  and  that  Duncan,  Archi- 
bald, and  William,  the  third,  fourth,  and  fifth  sons, 
all  died,  and  without  issue-male,  before  the  year 

1811.  On  the  death  of  William  in  1791,  his  eldest 
son  Colin  succeeded  to  the  GlenfaUodi  estate,  pur- 
suant to  the  deed  of  entail,  and  enjoyed  it  till  1806, 
when  he  died,  and  was  succeeded  by  his  only  son, 
William  Erskine  Campbell.  He  died  in  July  of 
the  following  year,  leaving  an  only  son,  John 
Breadalbane  Campbell,  successively,  and  on  the 
death  of  the  latter  in  1812  the  line  of  Colin  be- 
came extinct.  James,  the  next  heir-substitute,  had 
died  in  1806,  and  the  person  entitied  to  succeed 
under  the  entail  was  the  heir-male  of  his  body,  if 
there  was  any  such  heir-male.  In  March  1802 
William  John  Lambe  Campbell  was  duly  served 
heir-male  of  tailzie  and  provision  in  special  of  his 
cousin,  the  said  John  Breadalbane  Campbell,  as 
being  the  only  son  of  the  late  James,  second  son 
of  William.  This  service  was  duly  retoured  to 
Chancery,  and  William  John  Lambe  Campbell 
made  up  and  completed  his  tities  by  infeftment. 
William  John  Lambe  Campbell  enjoyed  the  estate 
of  Glenfalloch  &om  March  1^12  till  his  death,  in 
June  1850.  He  was  then  succeeded  by  his  son 
and  heir,  the  respondent,  who  duly  made  up  tities 
to,  and  has  ever  since  held,  the  Glenfalloch  pro- 
perty. If  these  proceedings,  subsequent  to  the 
death  of  John  Breadalbane  Campbell  in  January 

1812,  were  all  regular,  t.«.,  if  William  John  Lambe 
Campbell  was  rightiy  retoured  the  only  son  and 
heir  of  James,  and  if  he  and  his  son,  the  respon- 
dent, have  rightfully  been  in  the  enjoyment  of  the 
Glenfalloch  estate  since  1812 — ^then  there  is  no 
doubt  that  the  respondent  is  entitied  to  succeed 
in  the  present  litigation,  for  if  he  is  heir-male  of 
the  body  of  James,  the  second  son  of  William  of 
Glenfalloch,  he  is  certainly  heir-male  of  the  body  of 
William  himself,  and  so  entitied  to  be  served  heir 
of  tuilzie  and  provision  to  the  late  Marquis.  The 
appellant,  however,  contends  that  all  which  hap- 
pened relative  to  the  Glenfalloch  estate  was  the 
result  of  error ;  that  William  John  Lambe  Camp- 
bell was  not  the  lawful  son  of  James ;  that  James 
was  never  married,  and  so  never  had  a  son  or,  con- 
sequently, an  heir-male  of  his  body ;  and  therefore 
that  the  appellant — who,  it  is  admitted,  is  the  heir- 
male  of  the  body  of  John,  the  sixth  son  of  William, 
the  settier  in  1784 — ought  to  have  been  ever  since 
January  1812  in  the  enjoyment  of  the  Glenfalloch 
estate,  and  ought  now  to  be  served  heir  of  tailzie 
and  provision  to  the  late  Marquis  under  the  deed 
of  tailzie  of  1775.  The  argument  of  the  appellant 
proceeds  on  the  ground  that  James  was  never  law- 
fully married,  and  the  point  to  be  investigated  is, 
what  evidence  exists  on  this  subject?  That  he 
lived  for  above  thirteen  years  before  his  death  in 
1806  with  a  woman  who  passed  as  wife  seems  to  be 
proved  beyond  all  doubt.  He  had  originally,  dur- 
ing the  .^erican  war,  been  an  officer  in  the  regu-  * 
lar  army,  but  he  sold  his  commission  in  April  1785. 
When,  however,  the  Breadalbane  Fencibles  were 
raised  in  1798  by  the  then  Earl  of  Breadalbane, 
James  Campbell  was  taken  into  that  corps  by  the 
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Earl,  first  as  lientenanty  and  afterwards  as  captain 
and  quartermaster,  and  he  continued  to  serve  in  it 
in  those  capacities  until  its  final  dissolution  in 
1799.    In  that  same  year  he  obtained  a  commis- 
sion as  captain  in  the  Cambrian  Bangers,  in  which 
corps  he  continued  to  serve  until  it  was  disbanded 
in  May  1802.    After  that  time  he  is  not  shown  to 
have  had  any  occupation,  and  he  seems  to  have 
been  in  great  pecuniary  distress  until  his  death,  in 
1806.    One  important  question  will  be,  whether, 
during  this  period  of  above  thirteen  years,  from 
March  1798  to  October  1806,  he  passed  as,  and  was 
supposed  to  be,  a  married  man  ?  In  the  attempt  to 
investigate  matters  of  this  sort,  after  a  lapse  of  from 
sixty  to  seventy-five  years,  when  all  contemporary 
testimony  is  lost,  we  must  be  on  our  guard  against 
mistaking  the  spirit  in  which  such  inquiries  ought 
to  be  conducted.     If  we  find  a  state  of  circum- 
stances— ^the  enjoyment  of  property,  for  instance — 
in  a  particular  channel  of  descent,  and  we  then 
proceed  to  inquire,  even  for  a  collateral  object,  into 
the  circumstances  which  have  been  connected  vrith 
that  enjoyment,  in  order  to  discover  whether  the 
proper  course  of  descent  was  followed,  we  are  not 
to  look  at  the  fragments  of  evidence  which  may 
have  escaped  the  ravages  of  time  in  order  to  see 
whether  they  are  sufiScient  to  explain  and  justify 
the  course  of  enjoyment  which  has  existed.    We 
are  entitled  to  assume,  prima  faeie^  that  what  has 
been  long  enjoyed  has  been  rightfully  enjoyed; 
and  in  investigating  collateral  circumstuLces  which 
happened  long  ago,  our  inquiry  ought  rather  to  be, 
whether  they  show  enjoyment  to  have  been  had  in 
error,  than  whether  they  prove  it  to  have  been 
right.    Now,  looking  to  the  evidence  before  us  in 
this  spirit,  I  have  come  to  the  conclusion  that  it 
shows  satisfactorily  that,  at  least  from  March  1793 
up  to  his  death,  the  appellant's  grandfather,  James 
Campbell,  was  treated  by  every  one  as  the  husband 
of  Eliza  Maria,  formerly  Blanchard,  the  woman 
with  whom  he  was  living,  and  by  whom  he  had 
four  children,  who  survived  him,  including  William 
James  Lambe  Campbell,  his  only  surviving  son,  the 
father  of  the  respondent.    For  the  purpose  of  con- 
venience, I  will  designate  his  lady  simply  Eliza 
Maria,  and  I  will  shortly  state  the  evidence  to 
which  I  mainly  refer.    Donald  M'Naughton,  one 
of  the  respondent's  witnesses,  was  not  himself  alive 
during  the  period  in  question,  but  he  tells  us  that 
his  father  died  in  1864,  at  the  age  of  ninety,  hav- 
ing been  a  soldier  in  the  Breadalbane  Fencibles, 
and  he  often  spoke  of  Captain  James  and  his  wife, 
and  said  that  they  always  went  in  and  out  like 
man  and  wife,  the  same  as  the  other  officers  and 
their  wives,  and  that  till  the  present  question  was 
raised — 1.«.,  till  1862 — ^he  never  heard  it  doubted. 
His  two  sisters  gave  the  same  testimony.     This 
evidence  is  strongly  confirmed  by  a  letter,  dated 
the  1 7th  of  January  1794,  from  a  Mr  John  Gordon  ■ 
to  Lieutenant  and  Quartermaster  James  Campbell, 
Breadalbane  Fencibles,  Aberdeen.    The  letter  re- 
lated to  some  matters  of  business  connected  with 
the  regiment,  but  there  is  a  postscript  "  wishing 
Mrs  Campbell,  you,  and  family,  many  happy  re- 
turns of  the  season. — I  am,  dear  sir,"  Ac.    This 
shows  that  they  were  passing  as  man  and  wife  in 
the  regiment,  and  therefore  corroborates  the  testi- 
mony given  by  M'Naughton.    Colin  Campbell,  it 
will  be  recollected,  succeeded  to  Glenfalloch  in 
1791.    He  was  a  married  man,  with  a  family,  and 
the  evidence  is  very  clear  to  show  that  he  and  his 
family  received  James,  with  his  wife  and  children, 
to  visit  at  Glenfalloch  House,  and  it  seems  probable, 


from  the  evidence  of  Peter  M'Callum  and  Mary 
Brodie,  that  there  was  a  particular  room  in  Glen- 
falloch House  appropriated  to  them.    Many  little 
circumstances  are  mentioned  showing  that  tiie  wit- 
nesses cannot  be  mistaken.    Mrs  Frances  Clemen- 
tina Robertson,  bom  in  1800,  says  that  her  mother 
often  spoke  of  the  Glenfalloch  family,  more  parti- 
cularly of  Captain  James'  family.    She  said  she 
had  showed  them  much  hospitality,  and  she  spoke 
of  Mrs  James  with  a  great  deal  of  sympathy  and 
respect  on  account  of  her  struggles  with  her  young 
family.    I  am  not  aware  of  any  other  parole  evi- 
dence showing  that  Captain  James  and  Eliza  Maria 
were  treated  as  man  and  wife ;  but  as  this  evidence 
is  not  contradicted,  it  seems  to  me  to  be  entitled  to 
great  weight.    Many  things  were  done  during  the 
period  in  question  which  I  feel  it  impoasible  to  re- 
concile with  any  other  hypothesis  than  that  Jamea 
and  Eliza  Maria  were  treated  by  others  as  being 
man  and  wife.    In  the  first  place,  the  Cambrian 
Rangers  were  stationed  in  1800  at  Gibraltar,  and 
there  Captain  James  executed  a  power  of  attorney 
to  Eliza  Maria  Campbell,  describing  her  as  his  wife, 
empowering  her  to  act  for  him  in  his  absence,  and 
this  power  was  duly  registered  as  a  probative  writ 
in  the  Books  of  Council  and  Session.    This,  at 
least,  shows  that  he  treated  her  as  his  wife.    Alter 
that  corps  was  disbanded,  Captain  James  appeen 
to  have  been  in  great  pecuniary  distress,  and  to 
have  lived  in  College  Street,  Edinbn^h,  where  he 
and  his  wife  let,  or  tried  to  let,  lodgings.    Whilst 
so  residing,  there  were  at  least  two  dierifif  som- 
monses  against  her  for  small  debts,  describing  her 
as  spouse  of  Captain  James  Campbell ;  and  then, 
in  1804,  there  was  an  inhibition  sued  out  by  Cap- 
tain James,  warning  the  public  not  to  trust  her. 
This  could  only  have  been  obtained  on  the  ground 
of  her  being,  or  of  his  alleging  that  she  was,  hia 
wife.    This  appears  to  me  to  furnish  a  strong  body 
of  evidence  showing  that  the  parents  of  William 
John  Lambe  Campbell  were  believed  and  reputed 
to  be  man  and  wife.     I  will  not  refer  to  any  fur- 
ther evidence  of  what  happened  during  the  life  of 
James.    But  after  his  death  many  circumstances 
occurred,  all  tending  to  the  same  result — 1.«.,  tend- 
ing to  show  that  James  and  Eliza  Maria  were  be- 
lieved to  have  been  man  and  wife.    In  the  first 
place,  she  obtained  a  Government  pension  as  his 
widow.     The  circumstances  connected  with  this 
pension  are  very  important,  and  are  much  relied  on 
by  the  appellant.    For  the  present,  I  advert  only 
to  the  fact  that'  she  obtained  a  pension,  to  which, 
unless  she  was  his  widow,  she  was  not  entitied. 
So,  again,  she  obtained  letters  Of  administration  of 
his  personal  estate  to  be  granted  to  her  as  his  widow 
by  the  Prerogative  Court    William  John  Lambe 
Campbell,  the  only  son  of  James,  was  placed  as  an 
apprentice  with  a  surgeon  at  Edinburgh,  but  he 
had  run  in  debt  before  his  father's  death,  and  was, 
when  that  event  happened,  confined  as  a  prisoner 
for  debt  in  the  Tolbooth  for  several  monttis  after 
the  death  of  James.    Letters  were  written  by  John, 
the  brother  of  James  and  grandfather  of  the  appel- 
lant, and  other  relatives  and  friends  of  the  family, 
deploring  the  unhappy  lot  of  this  young  man,  and 
urging  Lord  Breadalbane  to  assist  to  extricate  him 
from  his  difficulties.     In  these  letters  he  is  always 
described  as  the  son,  or  the  only  son,  of  James. 
His  mother,  in  writing  to  Lord  Breadalbane,  says 
she  is  sure  lus  tender  heart  would  bleed  to  think 
that  any  child  of  the  Glenfalloch  family  should  be 
in  such  distress.    Duncan,  in  a  letter  on  this  same 
subject  addressed  to  his  brother  John,  speokB  of 
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having  received  a  distressing  letter  from  poor 
James'  widow.  Lord  Breadalbane  did  interfere, 
through  Patrick  Campbell,  Ms  agent,  who,  in  writ- 
ing to  Lord  Breadalbane,  describes  William  John 
Lambe  Campbell  as  Glenfalloch's  cousin.  From 
the  language  and  tenor  of  all  these  letters,  it  is  im- 
possible to  believe  that  the  writers  of  them  had  any 
donbt  as  to  the  legitimacy  of  the  person  whose 
cause  they  were  advocating.  The  whole  corre- 
spondence shows  that  all  the  members  of  the  family 
regarded  the  children  of  James  as  distressed  and 
indigent  relatives,  in  whom  they  ought  to  take  an 
interest,  and  that  they  treated  Eliza  Maria  as  his 
widow ;  and  Lord  Breadalbane  seems  to  have  as- 
aisted  the  son  with  money  while  he  was  serving  at 
sea  as  midshipman,  evidently  treating  him  as  a 
distant  relative  in  pecuniary  difficulties.  I  have 
already  mentioned  that  William  Erskine  Camp- 
beU,  the  only  son  of  Colin,  died  in  July  1807,  and 
as  he  left  an  only  son,  John  Breadalbane  Campbell, 
a  child  of  very  tender  years,  it  became  necessary  to 
appoint  guardians.  Several  letters  passed  on  this 
subject  between  John,  the  sixth  son  of  William  of 
Glenfalloch  (usually  designated  John  of  Boreland) 
and  Lord  Breadalbane ;  and  in  one  of  them,  datea 
the  8th  December  1807,  John  of  Boreland  writes  :— 
"  My  brother  Duncan,  in  Jamaica,  is  the  heir-at- 
law,  as  James'  son  is  not  of  age."  When  John 
wrote  this,  he  must  have  supposed  that  the  son  of 
James  was  legitimate.  John  Breadalbajie  Camp- 
bell, the  son  of  William  Erskine  Campbell,  died  in 
January  1862,  at  the  age  of  ten  years,  on  which 
event,  William  James  Lambe  Campbell  was  ad- 
mitted to  succeed  as  the  nearest  heir-male  of  the 
body  of  William,  the  settler.  In  1784  there  seems 
to  have  been  a  rather  angry  correspondence  on  the 
subject  of  who  should  act  as  factor  for  William 
John  Lambe  Campbell,  in  making  up  the  titles  to 
Glenfalloch  and  attending  to  the  property  during 
his  absence,  he  having  married  and  established 
himself  in  London  as  a  medical  man.  He  had  at 
first  placed  his  affairs  in  the  hands  of  a  man  named 
John  Campbell,  described  as  John  Campbell  qtiartuit 
but  John  of  Boreland  by  some  means  induced  him 
to  transfer  the  management  of  his  affairs  from  John 
Campbell  quarttu  to  him,  John  of  Boreland,  repre- 
senting that  some  expense  would  be  thereby  saved. 
Throughout  the  whole  business  of  making  up  the 
titles  and  procuring  infeftment,  John  of  Boreland 
acted  as  agent  and  factor  for  William  John  Lambe 
Campbell,  whom  he  constantly  represented  as  be- 
ing the  son  of  James  and  his  own  nephew,  describ- 
ing himself  as  his  u|^cle.  This  is  a  very  important 
circumstance,  for  if  William  John  Lambe  Camp- 
bell was  not  legitimate,  not  only  was  he  not  the 
person  to  succeed  to  Glenfalloch,  but  John  of  Bore- 
land was  himself  the  person  entitled.  It  seems  to 
me  impossible,  in  such  circumstances,  to  believe 
that  John  of  Boreland  had  any  doubt  as  to  his 
nephew's  legitimacy.  There  is  another  head  of 
evidence  not  unimportant.  I  allude  to  the  legal 
proceedings  against  William  John  Lambe  Camp- 
bell, as  tenant  in  tail  in  possession  of  the  settled 
estates  of  Glenfalloch.  The  estates  were  burdened 
with  several  debts  created  by  WUliara  of  Glenfal- 
loch, the  settler,  and  John  of  Boreland  having  be- 
come interested  in  these  debts,  twice  instituted 
proceedings  in  the  Court  of  Session — first  in 
August  1814,  and  secondly  in  March  1817 — against 
WUliam  John  Lambe  Campbell,  as  heir  of  entail 
in  possession,  and  obtained  decreets  for  payment. 
One  of  the  sums  thus  recovered  was  a  sum  of  £800 
due  to  John  of  Boreland,  as  representative  of  his 


deceased  brother  William,  and  would  be  divisible 
among  William's  next  of  kin;  and  there  is  in 
evidence  a  missive  signed  by  John  of  Boreland, 
by  which  he  binds  himself  to  pay  over  to  William 
John  Lambe  Campbell  the  share  to  which  he,  as  one 
of  the  next  of  kin  to  his  uncle,  would  be  entitled— 
another  clear  recognition  of  his  legitimacy.  There 
is  also  a  petition,  in  1818,  by  the  widow  of  William 
Erskine  Campbell  praying  for  an  alimentary  provi- 
sion, which  also  assumes  William  John  Lambe 
Campbell  to  be  properly  in  the  seizan  as  tenant  in 
tail.  In  1828  Eliza  Maria,  the  mother  of  William 
John  Lambe  Campbell,  died.  On  the  6th  of  Feb- 
ruary 1828  letters  of  administration  of  her  goods 
and  effects  were  granted  by  the  then  Prerogative 
Court  to  him,  as  one  of  her  natural  and  lawful  chil- 
dren. There  was  a  proceeding  in  1842  strongly 
showing  the  opinion  of  the  family  as  to  the  legiti- 
macy of  William  John  Lambe  Campbell.  Jane, 
the  widow  of  Archibald,  the  fourth  son  of  William 
of  Glenfalloch,  the  settler,  who  had  been  appointed 
in  1886  curator  bonis  to  her  daughter  Jane— a  per- 
son of  unsound  mind — died  about  1842.  It  became 
necessary,  therefore,  to  have  a  fresh  curator  ap- 
pointed; and  by  an  interlocutor  of  the  Court  of 
Session,  made  on  the  10th  of  March  1842,  William 
John  Lambe  Campbell  was  appointed,  with  the  ap- 
proval of  the  family,  curator  in  her  place.  In  order 
to  show  the  expediency  of  this  appointment,  there 
was  produced  to  the  Court  a  written  declarator 
made  by  the  late  Mrs  Jane  Campbell,  dated  in  1887, 
whereby  she  expressed  her  desire  that,  in  the  event 
of  her  death,  William  John  Lambe  Campbell 
should  be  appointed  curator,  as  being  the  person 
best  qualified,  not  only  from  his  near  relationship, 
but  from  his  integrity,  and  the  esteem  which  she 
knew  her  daughter  entertained  for  him.  Proceed- 
ings were  on  several  occasions  taken  by  both  the 
first  and  the  second  Marquis  of  Broadalbane  for 
placing  certain  sums  which  they  had  laid  out  in 
improvements,  as  charges  on  the  Breadalbane  es- 
tates, and  in  all  these  proceedings  William  John 
Lambe  Campbell  was  made  a  party,  as  the  next 
heir  of  tailzie  entitled  under  the  deed  of  1776,  on 
the  death,  without  issue-male,  of  the  second  Mar- 
quis. I  will  only  add,  that  on  very  many  occasions 
and  in  various  ways  the  late  Marquis  recognised 
William  John  Lambe  Campbell,  and  afterwards  his 
son,  the  respondent,  as  the  persons  next  to  himself, 
and  the  heirs-male  of  his  body  in  the  Breadalbane 
entail ;  and  he  advanced  money,  and  in  various 
other  ways  brought  him  forward,  as  being  the  per- 
son to  succeed  on  his 'death.  The  evidence  to 
which  I  have  thus  adverted  (and  there  are  many 
more  details  all  pointing  to  the  same  result)  satis- 
fies me  that  from  the  beginning  of  the  year  1798 
to  November  1862,  when  the  late  Marquis  died, 
James  Campbell  and  Eliza  Maria  were  alwajrs  sup- 
posed to  be,  and  were  during  their  lives  treated  as 
man  and  wife ;  that  after  the  death  of  James,  Eliza 
Maria  was  treated  as  and  believed  to  be  his  widow ; 
and  that  William  John  Lambe  Campbell  was  up  to 
the  day  of  his  death,  in  1860,  believed  to  be,  and 
treated  as  being,  the  lawful  child  of  his  parents, 
The  respondent,  his  eldest  son,  succeeded  his  father, 
and  has  ever  since  been  in  the  enjoyment  of  the 
Glenfalloch  estates.  He  was  duly  retoured  heir  in 
special  to  his  father,  and  his  titles  were  regularly 
made  up.  No  question  was  ever  raised,  nor,  so  far 
as  I  can  discover,  was  any  doubt  ever  suggested,  as 
to  his  having  been  rightfidly  in  the  enjoyment  of  the 
Glenfalloch  estate,  as  heir-male  of  the  body  of  Wil- 
liam Campbell,  the  settler,  until  after  the  death  of  the 
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late  MarquiB  in  Noyember  1862.  On  that  event  hap- 
pening, the  succeesion  opened  to  the  Breadalbane  es- 
tates, and  the  present  appellant,  as  grandson  of  John 
of  Boreland,  the  sixth  son  of  William,  the  settler  of 
Glenfalloch,  set  up  a  claim  to  them,  as  being  heir- 
male  of  the  body  of  William  of  Glenfalloch — thesub- 
stitnte  named  in  the  deed  of  entail  of  1776.  If  the 
respondent's  father  was  rightfully  retoured  in  March 
1812  heir  of  tail  and  provision  to  John  Breadalbane 
Campbell,  then  it  is  certain  that  the  appellant  can- 
not be,  as  he  claims  to  be,  heir-male  of  the  body  of 
William  of  Glenfalloch,  the  substitute ;  but  the  ap- 
pellant undertakes  to  show  that  this  retour,  and  idl 
which  followed  on  it,  was  founded  in  error,  that 
James  Campbell  never  was  married,  that  William 
John  Lambe  Campbell  was  not  his  lawful  son,  and 
consequently  that  he  was  not  heir-male  of  the  body 
of  William  of  Glenfallooh.  The  question  is  whether 
the  appellant  succeeded  in  establishing  tiiat  for 
which  he  so  contends?  The  ground  on  which 
the  appellant  rests  his  claim  is  tMs : — ^He  says  that 
there  are  circumstances  which  show  that  James 
could  not  have  been  the  husband  of  Eliza  Maria, 
the  woman  with  whom  he  lived  as  his  wife,  and  who 
was  the  mother  of  William  John  Lambe  Campbell, 
the  respondent's  father.  Bhe  was,  he  says,  in  the 
year  1781  a  married  woman,  the  wife  of  one  Chris- 
topher Ludlow ;  that  James  Campbell  eloped  with 
her  in  that  year,  and  lived  with  her  under  the  pre- 
tence that  she  was  his  wife,  concealing  from  his 
friends  and  relatives  the  origin  and  nature  of  their 
connection ;  that  in  that  year  he  went  through  a 
form  of  marriage  with  her  at  Edinburgh,  but  which 
had  no  operation  whatever,  as  Christopher  Ludlow 
was  then  alive  ;  that,  although  Chnstc^her  Ludlow 
died  in  January  1784,  there  is  no  room  for  suppos- 
ing that  any  marriage  took  place  after  that  date, 
and  so  that  the  issue  which  resulted  from  this  co- 
habitation were  all  illegitimate.  He  contends  that 
these  conclusions  follow  from  the  facts  which  he 
has  established  in  the  proof,  and  on  certain  rules 
of  law  on  which  he  relies.  I  will  first  endeavour 
to  satisfy  myself  as  to  the  facts,  and  then  will  con- 
sider his  propositions  of  law.  Before  doing  so, 
however,  I  think  it  right  to  advert  to  the  fact 
which  in  this  inquiry  must  be  constantly  kept  in 
view, — ^viz.,  that  James  must  be  taken  to  have  lived 
and  died  a  domiciled  Scotchman.  His  domicile  of 
origin  was  certainly  Scotch,  and  I  will  endeavour 
to  show  presently  that  he  retained  that  domicile  to 
his  death.  The  evidence  of  the  appellant  esta- 
blishes very  satisfactorily  that,  on  the  5th  of  June 
1776,  Christopher  Ludlow  of  Chipping-Sodbury, 
grocer,  was  married  by  license  to  Eliza  Maria  Blan- 
chard,  spinster.  She  was  under  age,  and  the  mar- 
riage would  therefore  have  been  invalid  without 
the  consent  of  her  father  or  guardian.  In  fact, 
there  was  the  consent  of  a  lady  described  as  her 
grandmother  and  guardian,  and  I  think  that  at  this 
distance  of  time  we  should  consider  that  to  have 
been  a  valid  consent.  It  is  further  proved  that,  on 
the  21st  of  May,  in  the  following  year,  they  had  a 
son,  baptised  by  the  name  of  Daniel.  Several 
members  of  the  Ludlow  family,  advanced  in  life, 
have  given  evidence  of  a  family  reputation  that 
this  Eliza  Maria,  the  wife  of  Christopher  Ludlow, 
eloped  with  an  officer  named  Campbell,  leaving  her 
child  Daniel  behind  her.  The  suggestion  is,  that 
James  Campbell,  the  father  of  William  John  Lambe 
Campbell,  was  the  officer  who  so  eloped  with  her. 
The  evidence  shows  that  this  James  was  in  the 
year  1780  a  lieutenant  in  the  48th  Regiment  of 
Foot,  and  was  stationed  at  Bristol  in  command  of  a 


recruiting  party  during  the  year  1780,  and  eeitaioly 
as  late  as  the  29th  of  January  1781.  On  the  12th 
of  March  1781  he  is  shown  to  have  been  engaged 
on  the  same  service  at  Glasgow,  and  it  is  sagged 
that  he  is  the  officer  of  the  name  of  Campbell  who 
is  said  to  have  eloped  with  the  wife  of  Christopher 
Ludlow,  and  that  the  elopement  must  have  taken 
pl^e  in  1780,  or  early  in  the  year  1781,  before  he 
moved  from  Bristol  to  Glasgow.  It  must  be  ob- 
served that  Bristol  is  only  about  14  miles  from  Sod- 
bury,  where  Christopher  Ludlow  lived,  and  ve  may 
well  believe  that  there  would  be  intercourse  be- 
tween the  two  places.  The  reputation  as  to  the 
elopement  does  not  fix  the  date,  save  only  that  it 
is  said  to  have  occurred  when  the  son  Daniel  wu 
very  young.  One  witDOss  speaks  of  him  as  baring 
been  a  baby,  another  as  in  his  cradle ;  in  fact,  he 
was  between  three  and  four  years  old  at  the  end  of 
1780,  which  sufficiently  tallies  with  tiie  repntatioii. 
The  witnesses  say  that  they  heard  that  Christopher 
was  so  cut  up  by  the  elopement  of  his  wife  that  he 
went  to  America.  Now,  it  appears  from  the  hooka 
of  the  Corporation  of  Surgeons  that  on  the  2l8t  of 
June  1781  a  person  named  Christopher  Lndbv 
passed  his  examination  as  mate  to  an  army  hospi- 
tal ;  and  in  the  following  month  of  July  we  find 
from  the  books  of  the  War  Office  that  a  sum  of  £2S 
was  paid  to  him  on  his  going  out  as  an  hoepital 
mate  to  New  York,  where  a  pwt  of  the  BritiBh 
army  was  then  serving.  All  this  makes  it  toler- 
ably clear  that  the  elopement  must  have  takes 
place  either  in  1780  or  early  in  1781.  In  the  fol- 
lowing yeaj,  1782,  James  Campbell  went  out  and 
joined  his  regiment  in  Nova  Scotia,  where  ^he  re- 
mained till  after  the  peace.  In  November  1788  he 
sailed  from  Halifax,  with  his  company,  on  board 
the  Prince  of  Orange  transport,  on  his  retnnito 
this  country,  and  was  disembarked  at  Plymouth 
on  the  17th  of  February  1784 ;  and  there  are  docu- 
ments showing  clearly  that  from  that  date  he  re- 
mained with  his  regiment  until  the  19th  of  Apw 
1786,  when  he  sold  his  commission  and  quitted  Uie 
army.  There  is  no  direct  evidence  to  show  that 
Mrs  Ludlow  accompanied  him  to  Nova  Scoba,  but 
if  she  did  not,  she  must  probably  have  foUowed 
him  there  very  speedily,  for  there  is  a  letter  of  Ooim 
to  his  brother  Duncan,  dated  Glasgow,  7th  Septem- 
ber 1788.  from  which  it  is  dear  that  James  was 
then  living  with  a  woman  as  being,  and  who  9^ 
parently  was  received  as,  his  wife ;  and  when  w 
returned  in  the  Prince  of  Orange  *™nsport  thee 
were  amongst  the  persons  victualled  on  ^^^J'-.,^ 
ship  seven  women,  the  first  ieing  named  fiu» 
CampbeU.  He  quitted  the  army,  as  I  have  men- 
tioned, on  the  19th  of  April  1786;  and  th®«^ 
entry  in  the  parish  register  of  Stoke  I'*™*'®} 
dated  the  80th  of  May  1786,  of  the  bap^.*" 
Eliza  Marlborough,  daughter  of  James  and  iJai» 
Maria  CampbeU,  lieutenant  in  the  40th  Beg^^"^ 
The  appeUant  relies  strongly  on  all  ^^"^^^Z 
as  showing  that  James  CampbeU  was  the  ^^ 
who  eloped  with  EUza  Maria  Ludlow,  that  he  pa»B^ 
her  off  as  his  wife  in  Nova  Scotia,  and  obtamea  » 
passage  for  her  back  to  England  in  a  CtoTeinmew 
transport  as  his  wife.  It  is  certain  "»f_??'^ 
this  period,  up  to  the  month  of  Januaiy  y^*^ 
could  not,  if  she  was  the  person  who  had  ei^ 
from  her  husband,  Christopher  Ludlow,  have  dw 
the  wife  of  James  CampbeU,  for  Christof^a' ^° 
low,  her  husband,  was  stiU  aUve.  He  did  nos  ^ 
tiU  January  1784.  His  death  is  mentioM 
BrUtol  Journal  of  the  8d  of  January,  and 


low,  ner  nusoana,  was  suu  auve.  **«  ^^  .  .  *Kg 
tiU  January  1784.  His  death  is  meii^«°®J.i  -S 
BfUtol  Journal  of  the  8d  of  Janwy»,*°t-  faSia 
dated  the  24th  June  1788,  was  proved  by  bw  »» 
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in  the  Prerogative  Court  of  Canterbury  on  the  26th 
of  February  1784.  If  the  evidence  aB  to  the  iden- 
tity of  Mrs  Ludlow  and  the  person  who  afterwards 
was  treated  as  being  the  wife  of  James  Campbell 
had  been  confident  of  the  facts  I  have  already  ad- 
verted to,  I  should  not  have  thought  it  altogether 
satisfaotory ;  but  coupled  with  all  which  happened 
after  Uie  death  of  James,  I  think  her  identity  is 
established  beyond  any  fair  doubt.  There  is  very 
litUe  evidence  as  to  where  James  and  Eliza  Maria 
were  living  between  the  birth  of  their  daughter  at 
Davenport  in  May  1785,  and  his  joining  the  Bread- 
albane  Fencibles  in  1798.  There  can  be  little  or 
no  doubt  that  he  was  with  his  parents  at  Glenfalloch 
in  September  1 785,  for  there  was  at  that  time  a 
severe  flood  which  did  great  damage,  and  the 
tradition  is  that  James  was  active  in  saving  some 
of  the  sheep,  which  would  otherwise  have  been  lost. 
Moreover,  in  the  month  of  October  1786,  a  London 
tailor,  named  Cooper,  brought  an  action  against  him 
for  a  sum  of  nine  guineas  alleged  to  be  due  for 
'*  deaths  "  supplied  to  him  in  August  1785 ;  and 
the  summons  was  served  at  Glenfalloch,  which 
leads  strongly  to  the  inference  that  he  had  been 
residing,  or  at  all  events  staying,  there  when  the 
goods  had  been  supplied.  The  probability,  how- 
ever, is  that  he  was  not  living  there  perma- 
nently, for  in  1787  and  1789  two  of  his  child- 
ren, William  John  Lambe  and  Susan  Sophia, 
were  baptised  at  Gkkteshead.  The  greatest  proba- 
bility, therefore,  is,  that  at  that  time  they  were 
living  there.  But  what  were  the  circumstances 
which  brought  them  there,  or  how  long  they  were 
there,  does  not  apjpear.  There  is  also  the  evidence 
of  Mrs  Sutton,  a  daughter  of  Eliza  Maria^  another 
child  of  James,  that  her  mother  used  to  say  that 
she  was  bom  in  the  barracks  at  Newcastle.  These 
circumstances  were  relied  on  by  the  appellant  in 
showing,  or  tending  to  show,  that  England  and  not 
Scotland  was  the  domicile  of  James.  But  giving 
them  their  full  weight,  they  altogether  fstil  to 
satisfy  me  that  this  is  a  fair  idference.  The  domi- 
cile of  origin  was  certainly  Scotch,  and  it  is  on 
those  who  allege  a  change  to  show  that  there  was 
an  intention  to  make  England  the  permaneut  home 
to  the  exclusion  of  Scotland.  The  evidence  is  far 
too  weak  to  warrant  such  a  conclusion.  While 
James  was  serving  in  England — and  his  poverty 
and  destitution  may  well  account  for  his  having 
for  many  years  led  a  wandering  and  unsettled  life 
—there  is  nothing  to  show  that  he  had  any  busi- 
ness or  occupation  at  Gateshead;  and  what  Mrs 
Sutton's  moUier  told  her — ^namely,  that  she  was 
bom  in  the  barracks  at  Newcastle — ^rather  leads  to 
the  supposition  that,  though  he  had  sold  his  com- 
mission in  the  Army,  he  might  have  succeeded  in 
getting  some  employment  which  enabled  him  to 
have  quarters  in  the  barracks.  Be  this  as  it  may, 
the  evidence  is  altogether  insufficient  to  prove  any 
change  of  domicile  between  1785  and  1798;  and 
from  the  latter  date  the  domicile  was  always  in 
Scotland,  either  at  Fisherrow,  which  is  put  of 
Musselburgh,  or  in  Edinburgh.  In  November 
1806  James  died  in  Scotland,  and  Eliza  Maria 
then  came  to  Xjondon  and  established  herself  there 
as  her  home.  Daniel,  the  child  of  Christopher 
Ludlow,  had  been  brought  up  by  his  grandfather, 
and  had  become  a  medical  man  in  Xjondon.  I  do 
not  think  it  necessary  to  go  into  the  evidence  in 
detail  which  shows  that  he  was  there  recognised  by 
Eliza  Maria  as  being  her  child^  He  was  treated  as 
her  child  by  what  &e  described  as  her  first  mar- 
riage, and  therefore  as  being  the  half-brother  of 


William  James  Lambe  Campbell,  her  only  surviv- 
ing son  by  James  Campbell.  The  appellant  pro- 
perly relies  on  this  subsequent  recognition  of 
Daniel  as  clearing  up  all  doubt  which  might  have 
been  felt  on  the  evidence  connecting  her  with  the 
elopement ;  it  seems  to  me  to  put  that  part  of  the 
case  beyond  doubt.  The  facts  of  the  case,  therefore, 
as  represented  by  the  appellant  are  these : — In  1780 
or  1781  James  Campbell  eloped  with  Eliza  Maria, 
the  wife  of  Christopher  Ludlow,  and  lived  with  her 
in  adultery,  passing  her  off  as  being,  and  leading 
his  relatives  and  friends  to  believe,  that  she  was  his 
wife.  This  system  of  deception  continues  up  to 
his  death;  and  though  in  January  1784  Christopher 
Ludlow  died,  and  the  intercoiirse  therefore  ceased 
to  be  adulterous,  yet  the  appellant  contends  there 
was  no  change  of  circumstcmcee  which  justifies  the 
belief  that  any  marriage  ever  took  place  between 
them  after  marriage  had  become  possible.  That 
the  connection  was,  as  alleged  by  the  appellant, 
adulterous  in  its  origin  seems  to  me  to  be  satisfac- 
torily made  out ;  and  the  only  question  is  whether 
there  are  circumstances  which  ought  to  lead  your 
Lordships  to  concur  with  the  decision  of  the  great 
majority  of  the  Judges  below,  in  the  conclusion 
that  a  lawful  marriage  ought  to  be  presumed  to 
have  taken  place  after  it  had  become  possible  by 
the  death  of  Christopher  Ludlow  in  January  1784? 
It  was  properly  argued  at  your  Lordships'  bar,  and 
not,  as  I  understood  the  counsel  for  the  respondent, 
disputed,  that  marriage  can  only  be  contracted 
in  Scotland  by  the  mutual  agreement  of  both  par- 
ties to  become  husband  and  wife.  There  is,  how- 
ever, no  particular  form  or  ceremony  by  which  such 
agreemrait  must  be  manifested,  except,  indeed, 
that  the  parties  must,  in  order  to  constitute  a  mar- 
riage, be  in  the  presence  of  each  other  when 
the  agreement  is  entered  into,  and  it  must  be  an 
agreement  to  become  man  and  wife  immediately 
from  the  time  when  the  mutual  consent  is  given. 
I  do  not  understand  the  law  as  even  requiring  the 
presence  of  a  witness  as  being  essential  to  the 
validity  of  a  marriage,  though  without  a  witness  it 
may  be  difficult  to  establish  it.  The  great  facility 
which  the  law  of  Scotland  affords  for  contracting 
marriage  has  given  rise  to  rules  and  principles 
which  have  been  sometimes  considered  peculiar  to 
that  law.  By  the  law  of  England,  and  I  presume 
of  all  other  Christian  countries,  where  a  man  and 
woman  have  long  lived  together  as  man  and  wife, 
and  have  been  so  treated  by  their  fidends  and 
neighbours,  there  is  9,  prima  facie  presumption  that 
they  really  are  and  have  been  what  they  profess  to 
be.  So  it  is  in  Scotland ;  but  as  marriage  there  is 
not  necessarily  celebrated  in  public,  or  recorded,  it 
is  much  more  probable  than  it  would  be  in  England 
that  there  may  have  been  a  marriage,  but  that 
there  may  be  no  means  of  giving  direct  proof  of  it 
Those  who  have  to  decide  after  the  death  of  pa- 
rents on  the  legitimacy  of  children  must  much 
oftoner  than  in  England  have  to  rely  solely  on  the 
prima  facie  evidence  afforded  by  the  conduct  of  the 
parties  towards  one  another,  and  of  their  friends  and 
neighbours  towards  them.  This  sort  of  evidence 
is  spoken  of  in  Scotland  as  habit  and  repute.  I 
agree,  however,  with  the  argument  of  the  appel- 
lant, speaking  with  deference  to  those  who  think 
otherwise,  that  this  is  not  an  accurate  mode  of  ex- 
pression. Marriage  can  only  exist  as  the  result  of 
mutual  agreement.  The  conduct  of  the  parties, 
and  of  their  friends  and  neighbours — ^in  other 
words,  habit  and  repute— may  afford  strong,  and 
in  Scotland  (attending  to  ^  laws  of  mamage 
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there  existing)  unanswerable  evidence  that  at  some 
unascertained  time  a  mutual  agreement  to  marry 
was  entered  into  by  the  parties  passing  as  man  and 
wife.  I  cannot,  however,  think  it  correct  to  say 
that  habit  and  repute  in  any  case  make  the  mar- 
riage ;  repute  can  obviously  have  no  such  eflfect. 
It  is,  perhaps,  less  inaccurate  to  speak  of  habit 
creating  marriage  if  by  the  word  habit  we  are  to 
understand  the  daily  acts  of  persons  living  toge- 
ther, which  imply  that  they  consider  each  other 
as  man  and  wife,  and  may  be  taken  to  imply  an 
agreement  to  be  what  they  represent  themselves  to 
be.  It  seems  to  me,  however,  even  here,  to  be  an 
improper  use  of  the  word  to  say  that  it  makes  mar- 
riage. The  distinction  is  perhaps  one  rather  of 
words  than  of  substance,  but  I  prefer  to  say  that 
habit  and  repute  afford  by  the  law  of  Scotland,  as, 
indeed,  of  all  countries,  evidence  of  marriage  al- 
ways strong,  and  in  Scotland,  unless  met  by 
counter  evidence,  generally  conclusive.  In  the 
present  case,  the  evidence  of  habit  and  repute 
would  have  established  conclusively  to  my  mind 
the  title  of  the  respondent,  if  there  had  been  no 
evidence  of  anything  prior  to  1798.  The  (question 
is  as  to  the  effect  of  the  evidence  establishing  the 
adulterous  origin  of  the  connection  between  James 
Campbell  and  Eliza  Maria  Ludlow.  I  cannot  treat 
tills  as  a  mere  question  of  law  at  all.  What  any 
tribunal  can  do  which  has  to  deal  with  such  a 
question  is  to  look  at  all  the  circumstances  of  the 
case,  and  consider  whether  they  do  or  do  not  lead 
to  the  conclusion  that  the  parties  did  contract  mar- 
riage at  some  time  after  it  was  possible  for  them  to 
marry.  Now  here,  as  Christopher  Ludlow  died  in 
January  1784,  there  was  nothing  to  prevent  James 
Campbell  from  contracting  marriage  with  his 
widow  airier  that  date.  I  cannot  say  that  the  cir- 
cumstance, that  they  passed  themselves  off  as  man 
and  wife  when  they  were  not  so,  leads  me  to  think 
there  was  even  an  improbability  that  they  would 
marry  when  it  was  possible  they  could  contract 
that  relation  with  each  other.  He  had  the  strongest 
motives  for  desiring  to  be  married  to  her,  and  none 
operating  in  a  contrary  direction.  The  hypothesis 
is,  that  though  he  certainly  desired  that  the 
world  should  suppose  him  to  be  her  husband,  he 
might  not  desire  really  to  be  so,  that  he  might 
wish  to  be  able  at  any  time  to  get  rid  of  the  con- 
nection. To  such  a  suggestion  I  can  only  say  that 
it  is  one  which  may  always  be  made  in  the  case  of 
persons  who  have  passed  their  lives  as  husband  and 
wife,  but  as  to  whom  there  is  no  direct  evidence 
when  and  where  the  marriage  was  entered  into — 
persons,  in  short,  who,  in  the  language  of  Scotch 
law,  are  said  to  be  married  persons  only  by  habit 
and  repute,  and  it  is  a  suggestion  to  whidi  it  is 
very  dangerous  to  listen  after  the  deaths  of  those 
who,  if  it  had  been  made  in  their  lifetime,  or  the 
lifetime  of  either  of  them,  might  have  been  able  to 
clear  up  all  doubts.  Even  if,  at  an  earlier  stage  of 
their  connection,  James  Campbell  might  have  been 
desirous  of  getting  released  from  it,  it  is  very  diffi- 
cult to  suppose  he  could  have  had  such  a  wish 
when  she  had  given  birth  to  many  children,  all  of 
whom  were  bom  when  they  might  have  been  what 
he  certainly  represented  them  to  be — ^his  legitimate 
children.  How  often  do  we  find  that  when  a  man 
has  been  living  with  a  woman  as  his  mistress, 
under  the  impression  that  he  will  be  glad  to  get 
rid  of  the  connection  at  some  future  time,  and  to  be 
at  liberty  to  contract  marriage  with  another,  if  the 
conduct  of  the  woman  has  been  irreproachable  ex- 
cept in  her  connection  with  him,  and  he  has  lived 


long  with  her,  and  more  especially  if  he  has  s 
family  by  her,  his  feelings  become  bound  up  with 
hers,  and  there  is  hardly  any  sacrifice  he  mnild 
not  make  to  be  able  to  convert  the  illicit  into  a 
lawful  connection — to  cause  the  woman  to  have 
been  his    wife  from   tiie    first,   and   to  remove 
from  his  offspring  the  taint    of  bastardy?    In 
England  this  cannot  be  done.        In  Soc^and  it 
may.    I  will  not  on  this  occasion  make  even  a 
single  observation  on  the  policy  of  the  Scotch  mar- 
riage law,  but  that  law  being  as  it  is,  the  presump- 
tion seems  to  me  very  strong,  almost  irresistible,  on 
all  the  evidence  before  us,  that  during  the  twentj- 
two  years  after  the  death  of  Christopher  Ludbw, 
during  which  Eliza  Maria  lived  with  James  Camp- 
bell as  his  wife,  and  bore  him  six  children,  and 
was  received  and  treated  as  his  wife  by  his  family 
and  friends,  and  so  far  as  appears  by  all  who  knew 
him,  he  must  have  desired  to  make  her  his  wife, 
and  his  children  legitimate,  and  this  he  migbt 
have  done  at  any  time  during  that  long  period.   I 
must  add,  that  the  circumstance  of  his  having  in- 
troduced her  as  his  wife  during  the  life  of  Chn'sto- 
pher  Ludlow,  when  she  certainly  was  not  his  wife, 
does  not  lead  me  to  any  conclusion  different  from 
that  at  which  I  should  have  arrived  if  that  had  not 
been  the  case.     I  am  not  sure  that  it  does  not 
strengthen  rather  than  weaJcen  the  presumption  d 
actual  marriage.    It  shows  a  strong  desire  that  she 
should  occupy  a  respectable  position  in  society,  and 
it  is  hard,  therefore,  to  beUeve  that,  having  for 
above  twenty-two  years  the  daily  opportnni^  of 
giving  her  the  status  which,  even  when  she  did 
not  rightfully  enjoy  it,  he  was  anxious  to  have  it 
believed  that  she  had  acquired,  he  should  not  have 
profited  by  the  law  whi<li  put  it  in  his  power  to 
confer  it  upon  her.    As  to  the  letter  written  to  the 
War  Office  by  Eliza  Blanchard,  I  think  that  the 
evidence  preponderates  in  favour  of  the  conclusion 
that  such  a  ceremony  of  marriage  did  take  place  in 
1781,  though  the  pekies  must  have  known  it  wai 
invalid.    But  assuming  such  a  ceremony  to  have 
been  gone  through,  the  question  still  remains  be- 
hind— ^whether  its  existence  is  sufficient  to  rebnt 
what  would,  I  think,  have  been,  if  it  had  not  existed, 
the  irresistible  presumption  of  marriage«fforded  by 
therestofthe'evidence.   I  think  that  this  bigamons 
marriage  ceremony  did  not  prevent  paitiefl  to  it 
from  afterwards  becoming  husband  and  wife  if  they 
were  minded  so  to  do.    The  letter  is  but  hearsay 
evidence,  and  can  only  be  looked  to  as  a  declaration 
by  a  member  of  the  family  made  in  a  matter  of 
pedigree  in  connection  with  all  the  other  eridence. 
Its  effect  is  to  show  that  she  was  not  a  member  of 
the  family,  and,  consequently,  not  a  person  whose 
declarations   could    be    received.     I  have  some 
doubt  whether  this  letter,  if  objected  to,  could 
have  been  received  in  evidence;  but  I  mention 
the  doubt  only  to  prevent  its  reception  beii^  sup- 
posed to  have  received  the  sanction  of  the  Hous^ 
I  shall  deal  with  it  as  evidence  in  the  canse.   i| 
was  a  declaration  made  for  a  special  object  be- 
hind the  back  of  all  parties  interested  in  disputing 
or  sustaining  it.    Nothing  could  be  more  natural 
than  that  the  woman  who  had  for  a  ^l^*"®',  « 
a  century  passed  as  the  wife  of  James  CampW" 
should,  after  his  death,  for  the  sake  of  her  o^ 
honour  and  that  of  her  children,  wish  i*  *^  '^rt 
lieved  that  her  marriage  preceded  the  time  Jlien 
she  lived  with  him  as  his  wife.    These  coMiaerj" 
tions  lead  me  to  the  conclusion  that  the  inferen^ 
of  marriage  afforded  by  the  evidence  "  °^' Jf 
moved  by  the  fact  that,  after  the  death  of  the  m- 
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band,  the  widow,  to  effect  a  particular  object,  re- 
presented the  marriage  to  have  taken  place  at  a 
different  date  and  in  a  different  manner  from  that 
which  really  gave  it  efficiency.  I  cannot  but  infer, 
from  all  which  occurred  with  respect  to  the  mode 
in  which  these  persons  lived  together,  not  only 
that  they  desired  to  be  husband  and  wife,  but  also 
that  they  believed  themselves  to  be  so.  In  such 
circumstances,  we  ought  to  infer  after  their  deaths 
that  sometime  during  the  long  period  during  which 
they  lived  together,  and  in  some  manner,  however 
infonpal,  they  did  that  which  they  could  do  with- 
out any  difficulty, — ^namely,  enter  into  an  agree- 
ment to  be  or  become  married  persons,  and  so  to 
acquire  for  themselves  and  their  chUdren  the  status 
which  the  evidence  satisfies  me  they  wished  to  en- 
joy. His  Lordship  then  examined  the  two  autho- 
rities, relied  on  by  the  appellants,  of  Cimmnffham 
and  Lapaley,  As  to  the  case  of  Cunningham,  it 
was  not  a  decision  that  a  connection  whi(^  in  its 
origin  was  only  that  of  man  and  woman,  could  not 
become  the  connection  of  husband  and  wife.  Where 
the  connection  is  in  its  origin  illicit,  more  evidence 
or  different  evidence  may  or  may  not  be  necessary 
to  satisfy  a  court  that  marriage  has  been  contract- 
ed. Still,  his  Lordship  continued,  it  is  a  matter 
which  must  always  depend  on  the  particular  facts 
in  proof,  and  I  cannot  understand  Lord  Eldon  as 
deciding  more  than  that.  In  the  Balbcugie  case, 
there  were  not  such  facts  as  would  justify  the  in- 
ference. For  these  reasons  I  think  the  interlocu- 
tor of  the  Court  of  Session  ought  to  be  affirmed. 

LoBD  Wbstbubt  said  nearly  all  the  observations 
be  had  intended  to  make  on  this  case  had  been  an- 
ticipated by  his  noble  and  learned  friend.  Never- 
theless, in  so  exceptional  a  case  he  was  unwilling 
to  dismiss  it  without  a  few  remarks.  His  remarks 
were  substantiiJly  in  accordance  with  the  previous 
judgments. 

LoBD  CoLONBAT  sald  hc  had  had  an  opportunity 
when  sitting  as  one  of  the  Judges  in  the  Court  be- 
low to  express  his  opinion  fidly  on  the  facts  as  well 
as  the  law,  and  after  hearing  the  able  arguments 
^t  the  bar,  and  matoriftUy  considering  the  whole, 
he  found  nothing  to  induce  him  to  alter  his  opinion, 
and  therefore  he  entirely  concurred  in  what  had 
been  already  said. 

Mb  Andsbson,  Q.O.,  for  the  appellant,  wished,  be- 
fore the  question  was  put,  to  make  an  observation 
about  costs,  inasmuch  as  the  appellant  had  scarcely 
any  alternative  but  to  come  to  their  Lordship's  Bar. 

LoBD  Wbstbubt  interrupted  the  learned  counsel, 
and  said  it  was  a  mischievous  practice  to  have  a 
second  argument  about  costs,  and  hoped  their  Lord- 
ships woi2d  not  encourage  it. 

The  LoBD  Chakcbllob — I  was  about  to  move  that 
the  interlocutor  should  be  affirmed ;  and  as  I  see  no 
reason  for  departing  from  the  usual  rule,  that  it  be 
affirmed  with  costs. 

Affirmed  with  costs. 

Agent  for  Appellant — ^Henbt  Buohan,  S.S.C. 

Agents  for  Respondent — Adau,  Kibk,  &  Bobebt- 
bohTw.S. 


Tuesday,  July  30. 


longworth  v.  telverton. 

(In  Court  of  Session,  10th  March  1866,  8  Macph., 

p.  646.) 
Proeen — Declarator  of  Marriage — Sefirenee  to  Oaih, 
Reference  to  oath  in  declarator  of  marriage 


against  a  party  who  had,  previous  to  the  raising 
of  the  action,  married  another  woman  in  faeie 
ecdesuBj  and  after  judgment  of  absolvitor  by 
the  House  of  Lords  had  been  applied,  refused. 
(Aff.  C.  S.)  Opinion,  per  Lqbd  Chanckllob, 
that  since  the  Act  11  Geo.  IV.  and  1  Will.  IV., 
c.  69,  reference  to  oath  is  incompetent  in  a  de- 
clarator of  marriage.    Opinions,  that,  suppos- 
ing reference  to  oath  to  be  competent  in  de- 
clarators of  marriage,  it  ought  not  to  be  allowed 
where  the  interests  of  third  parties  would  be 
prejudiced. 
This  was  an  appeal  against  a  judgment  of  the 
First  Division  of  the  Court  of  Session,  whereby  the 
Court  refused  to  sustain  a  reference  to  oath  of  the 
respondent,  Major  Yelverton,  in  an  action  of  de- 
clarator of  marriage  against  him  at  the  instance 
of  the  appellant,  Maria  Theresa  Longworth. 

The  appellant  appeared  in  person  at  the  Bar  of 
the  House  to  conduct  her  appeal. 
J.  Campbbll  Smith  also  for  her. 
Attobnet-Gbnbbal  (Rolt),  Q.C.,  and  AimxBSoir, 
Q.C.,  for  respondent. 

LoBD  Chanoellob — ^This  is  an  appeal  from  the 
interlocutor  of  the  First  Division  of  the  Court  of 
Session  refusing  to  sustain  a  reference  to  the  oath 
of  the  respondent  upon  a  minute  of  reference  ten- 
dered by  the  appdlant  for  the  purpose,  and  finding 
the  appellant  liable,  to  the  respondent  in  the  ex- 
penses incurred  by  him  since  the  12th  December 
1864,  the  date  of  lodging  the  minute  of  reference 
to  oath.  The  proceedings  which  had  taken  place 
in  the  case,  which  was  a  conjunct  action  of  declara- 
ior  bf  marriage  and  putting  to  silence,  before  the 
proposed  reference  to  oath,  must  be  shortly  recalled 
to  your  Lordships'  attention.  The  two  actions 
having  been  conjoined  and  debated  before  the  Lord 
Ordinary,  his  Lordship,  on  the  8d  of  July  1862, 
issued  an  interlocutor,  finding  that  in  the  action  of 
declarator  of  marriage  the  appellant  had  not  in- 
structed that  she  was  the  wife  of  the  respondent, 
and  assoilzing  the  respondent  from  the  conclusions 
of  the  action,  and  in  the  action  of  declarator  of 
freedom  and  putting  to  silence  declaring  against 
the  appellant.  The  appellant  presented  to  the 
First  IMvision  of  the  Court  of  Session  a  reclaiming 
note  against  the  above  judgment  of  the  Lord  Ordi- 
nary, and  on  the  19th  December  1862,  the  Lords 
pronounced  an  interlocutor  recalling  the  interlocu- 
tor of  the  Lord  Ordinary,  and  in  the  action  of  de- 
clarator of  marriage  finding  that  the  appellant  had 
instructed  that  she  was  the  wife  of  the  respondent ; 
and  in  the  action  of  declarator  of  freedom  and  put- 
ting to  silence  assoilzing  the  appellant  from  that 
conclusion  of  the  said  action ;  and  this  interlocutor 
was  brought  by  appeal  to  this  House,  and  after 
long  argument  at  the  Bar,  your  Lordships  ordered 
that  the  interlocutor  complained  of  be  reversed, 
and  declared  that  the  Inner-House  (First  Division) 
of  the  Court  of  Session  ought  to  have  refused  the 
reclaiming  note  of  the  present  appellant  against 
the  interlocutor  of  the  Lord  Ordinary  of  the  8d 
July  1862,  and  to  have  adhered  to  the  said  interlo- 
cutor of  the  Lord  Ordinary,  save  as  to  damages  and 
expenses ;  and  further  ordered  that  the  case  be  re- 
mitted back  to  the  Court  of  Session  in  Scotland  to 
do  therein  as  shall  be  just  and  consistent  with  the 
•  declaration,  direction,  and  judgment ;  which  was 
opposed  on  the  part  of  the  appellant,  for  whom  a 
note  was  lodged  praying  the  Court  to  suspend  con- 
sideration of  the  petition  to  apply  the  judgment  in 
the  meantime,  and  craving  leave  to  put  in  a  con- 
descendence of  ret  wwiter  venimt  ad  notitiam.    The 
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nnopposed  condescendence  alleged  that  since  the 
judgment  of  this  House  the  pnrsuer  was  infonned 
that  Major  Yelverton,  the  respondent,  when  on  a 
visit  to  his  deceased  hrother,  the  Honourable  Frede- 
rick Yelverton,  in  the  presence  of  Sarah  Mallins, 
who  was  at  the  time  attending  the  brother  as  a 
sick-nnrse,  admitted  that  he  had  married  the  ap- 
pellant in  Scotland,  and  renewed  his  marriage  vows 
in  Ireland ;  that  Sarah  Mallins  died  in  the  Meath 
Hospital,  and  when  she  was  in  a  dying  state,  and 
attended  by  the  Rev.  Edward  Qeorge  Campbell,  in- 
formed him  what  had  passed  between  the  two 
brothers,  and  Mr  Campbell  communicated  it  to  the 
appellant.  The  Court  of  Session  afterwards  pro- 
nounced an  interlocutor,  on  the  10th  December 
1864,  by  which  they  refused  the  desire  of  the  ap- 

Stllant's  note,  and  applied  the  judgment  of  this 
ouse.  After  this  interlocutor,  a  minute  of  refer- 
ence to  oath  was  tendered  on  behalf  of  the  appel- 
lant, which  was  in  the  following  terms: — "The 
pursuer  in  the  said  declarator  of  marriage  hereby 
refers  the  whole  case  to  the  oath  of  the  defender, 
the  said  William  Charles  Telverton ;  *'  and  a  pe- 
tition was  presented  praying  the  Court  to  sustain 
the  minute  of  reference  to  oath.  The  First  Divi- 
sion of  the  Court,  on  the  10th  of  March  1866, 
pronounced  the  interlocutor  appealed  from,  and 
against  this  interlocutor  and  a  subsequent  one  ap- 
proving of  the  auditor's  report  on  the  account  of 
the  expenses,  this  appeal  is  brought.  It  must  be 
taken  as  a  settled  rule  of  law  in  Scotland,  that 
there  may  be  a  reference  to  the  oath  of  a  party  at 
any  time  between  the  closing  of  the  record  and  the 
extracting  of  the  decree,  although  every  other 
mode  of  proof  has  been  previously  tried  and  has 
failed.  If  the  reference  to  oath  is  made  originally, 
there  can  be  no  subsequent  trial ;  because,  as  Lord 
Stair  says,  "  the  party  to  whose  oath  of  verity  a 
point  is  rdferred  may  refuse  to  swear  till  the  ad- 
verse party  not  only  renounce  all  other  methods  of 
proof,  but  depone  fiiat  he  knows  of  none,  and  par- 
ticularly that  he  is  possessed  of  no  probative  writ- 
ing by  which  he  may  make  good  his  plea.'*  But 
however  strange  it  may  appear  to  those  who  are 
unaccustomed  to  the  practice  of  the  Scotch  Courts, 
that  a  party  having  attempted  to  prove  a  case  by 
testimony,  and  having  failed,  should  be  allowed, 
almost  at  the  last  moment,  oven  after  final  judg- 
ment, to  resort  to  a  new  method  of  proceeding, 
though  he  had  his  choice  from  the  first — ^yet,  such 
being  the  law,  we  are  bound  not  to  question  but  to 
administer  it.  The  reason  why  this  reference  to 
oath  is  allowed  at  so  late  a  stage  of  the  proceeding 
seems  to  be,  thatuntil  judgmentis  extracted  the  cause 
is  still  in  Court.  This  being  so,  there  can  be  no  differ- 
ence in  principle  between  &e  case  where  a  judgment 
is  final  in  the  Scotch  Courts,  because  not  appealed 
from,  and  a  final  judgment  of  this  House,  which 
equally  requires  extract  before  execution  can  issue. 
It  was  argued  for  the  respondent  that  the  appeal 
from  the  interlocutor  having  brought  away  the 
whole  record,  the  cause  is  as  much  out  of  Court  as 
it  is  after  extract  But  this  is  not  correct.  Pend- 
ing the  appeal,  the  record  was  taken  away  from 
the  Court,  and  all  proceedings  upon  it  were  sus- 
pended, but  upon  judgment  of  the  House  being 
pronounced,  it  was  ordered  "  that  the  cause  be  and 
IS  hereby  remitted  back  to  the  Court  of  Session  to 
do  therein  as  shall  be  just  and  consistent  with  this 
declaration,  direction,  and  judgment. '  So  that, 
after  the  judgment  of  the  House,  the  record  was 
Bent  back  to  the  Court  of  Session,  and  was  exactly 
in  the  saine  position  as  if  a  final  judgment  had 


been  pronounced  in  that  Court,  which  was  either 
unappealable  or  unappealed  firom,  and  the  cause  re- 
mains in  the  Court  until  extract    I  think,  therefore, 
that  the  appellant's  reference  to  oath  is  competent 
in  respect  of  the  time  at  which  the  minute  waa 
tendered.    But  it  was  contended,  on  the  put  of 
the  respondent,  that  a  reference  to  oath  is  inad- 
missible in  a  case  of  declarator  of  marriage,  and 
especially  where,  as  in  this  case,  the  intereata  of 
third  persons  are  concerned.    With  respect  to  the 
competency  of  a  reference  to  oath  in  a  declarator  of 
marriage,  I  am  strongly  of  opinion  that,  whatever 
may  have  been  the  practice  formerly,  since  the 
statute  11  George  IV.  and  1  William  IV.,  c  69, 
such  a  procee^ng  is  incompetent.    The  88d  aeo- 
tion  of  these  Acts  enacts  that  all  actions  ot  decla- 
rator of  marriage  and  other  enumerated  consia- 
torisl  actions  shall  be  competent  to  be  brought  and 
insisted  upon  only  before  the  Court  of  Session;  and 
by  the  86th  section  no  degree  of  judgment  in  fa- 
vour of  the  pursuer  shall  be  pronounced  in  any  of 
the  consistorial  actions  therein  before  enumerated 
until  the  grounds  of  action  shall  be  substantiated 
by  sufficient  evidence.    In  the  case  of  Muirhead  t. 
Mukrhead,  28th  May  1866,  8  D.,  786,  which  waa  an 
action  of  separation  a  tmnaa  et  thoro,  brought  by  a 
wife  on  the  ground  of  ill-usage,  the  husband  ad- 
mitted on  the  record  oondnot  which,  in  the  opinion 
of  the  Lord  Ordinary,  was  sufficient  to  jostiJy  the 
conclusion  of  the  action.    Upon  the  case  coming 
before  the  Court,  upon  a  verbal  report  by  &e  Lord 
Ordinary  for  instructions,  Lord  Mackenzie  said,  and 
the  rest  of  the  Court  concurred, — "  I  read  the  words 
'  sufficient  evidence '  as  meaning  sufficient  eridanoe 
independent  of  the  admissions  of  the  purty.^  I 
think  the  Act  meant  entirely  to  exclude  admiaaiopa 
and  require  extrinsic  evidence."    Now,  it  is  quite 
clear  that  an  admission  upon  the  record  can  never 
be  regarded  as  evidence ;  but  the  Court  could  not 
have  meant  to  say  that,  if  proof  had  been  led  in 
the  case,  admissions  proved  to  have  been  made  by 
the  husband,  that  he  had  ill-used  his  wife,  would 
not  have  been  evidence,  and  might  not  have  been 
sufficient  evidence.    But  an  oath  upon  reference  u 
not.  evidence  at  aU.    As  my  noble  and  learned 
friend  Lord  Colonsay  said  in  this  case  in  the  Court 
of  Session — "  A  reference  to  oath  is  not  what  we 
are  accustomed  to  regard  as  testimony  proper.   It  la 
neither  parole  nor  documentary  evidence.    An  oath 
taken  upon  a  reference  is  not  the  examination  of » 
witness.    It  is  what  is  technically  called  *oath  of 
party.' "    And  again,  "  It  is  not  to  be  taken  in 
connection  with  documentary  or  parole  evidence 
that  has  been  adduced.    It  may  be  hostile  to  aU 
other  evidence.    It  is  to  be  judged  by  itself;  and 
the  question  for  the  Court  to  determine  upon  an 
oath  emitted  under  a  reference,  is  not  ^^^'^P?^ 
the  aspect  of  the  whole  cause,  appears  to  be  the 
truth  of  the  matter,  but  it  is  what  has  the  party 
sworn?"    As  a  pwty,  by  referring  to  the  osthoi 
his  adversary,  renouncea  all  other  spedes  oi  pw 
and  as  the  oath  emitted  under  a  reference  is  aw 
evidence,  a  decree  pronounced  in  a  <1®^J^*?F 
marriage,  founded  upon  this  mode  of  prooeeaifljff* 
would  be  a  violation  of  the  express  words  of  the 
statute,  as  the  grounds  of  the  action  would  noi 
have  been  substantiated  by  sufficient  eriden^   a 
reference  to  oath,  to  be  admissible  in  an  «<^"^?.^ 
declarator  of  marriage,  ought  not  to  be  P®"^^ 
in  any  csae  where  the  rights  and  interests  of  ^w 
persons  would  be  xyrejudiced  by  a  decree  "^''JJJ^J 
upon  an  oath  affirmative  of  the  reference.  ^n» 
would  be  the  necessary  consequence  of  auch  a  decre 
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in  the  present  case.  It  appears  upon  the  record  that 
after  the  time  of  the  alleged  marriage  with  the  ap- 
pellant the  respondent  was  married,  in  June  1858, 
in  Edinburgh  to  Mrs  Forbes,  the  widow  of  Pro- 
fessor Forbes.  A  decree,  therefore,  establishing  the 
validity  of  the  marriage  of  the  appellant  and  the 
respondent,  must  necessarily  deprive  Mrs  Forbes  of 
the  itattu  which  she  acquired  by  her  marriage  with 
the  respondent ;  and  this  consequence  would  be  the 
result  of  what  is  called  a  transaction  or  judicial 
contract  between  persons  engaged  in  a  litigation  to 
which  she  is  no  party.  It  was  said,  however,  by 
the  appellant  that  the  reference  to  oath  could  not 
prejudice  Mrs  Forbes,  because  the  oath  affects  the 
parties  in  the  transaction  only,  and  that  no  judg- 
ment on  it  could  be  res  Judicata  against  her,  being 
res  inter  dlioe  acta.  It  is  quite  true  that  the  oath 
of  verity  would  not  affect  third  persons,  but  there 
may  be  oases  in  which  it  must  of  necessity  preju- 
dice, if  not  conclude,  the  rights  of  strangers  to  the 
proceedings.  In  such  cases  the  reference  to  oath 
is  not  admissible,  for,  as  was  said  by  Lord  Moncreiff 
in  Adam  v.  Maelaehlan,  9  D.,  660,  "  the  general  case 
of  reference  to  the  oath  of  the  party  is  where  the 
party  referring  and  the  party  referred  to  stand  with 
opposed  interests  on  the  matter  referred,  and  where 
no  other  interest  is  involved."  Upon  this  point  I 
may  borrow  the  language  of  Lord  Stowell,  in  Dal- 
rymple  v.  Dalrymple,  where  he  says,  "  The  lady  of 
the  second  marriage  is  not  here  made  a  party  to 
the  suit.  She  might  have  been  so  in  point  of  form 
if  she  had  chosen  to  intervene ;  in  substance  she  is, 
for  her  marriage  is  distinctly  pleaded  and  proved, 
and  is  as  much,  therefore,  under  the  eye  and  under 
the  attention  and  under  the  protection  of  the  Court 
as  if  she  were  formally  a  party  to  the  question  re- 
specting the  validity  of  this  marriage,  which  is  in 
effect  to  decide  upon  the  validity  of  her  own ;  for  I 
take  it  to  be  a  position  beyond  the  reach  of  all  ar- 
gument and  contradiction,  that  if  the  first  marriage 
be  legally  good,  the  second  marriage  must  be  le- 
gally bad."  If  upon  the  oath  of  r^erence  in  this 
case  a  decree  were  made  establishing  the  marriage 
of  the  appellant  and  respondent,  there  can  be  no 
doubt  that  it  would  be  binding  upon  Mrs  Forbes. 
It  would  be  a  judgment  in  rem^  which  has  been  de- 
fined to  be  an  adjudication  pronounced  upon  the 
etattu  of  some  particular  subject-matter  by  a  tri- 
bunal having  competent  authority  for  that  purpose, 
and  the  characteristic  quality  of  a  judgment  m  rem 
is,  that  it  furnishes  in  general  conclusive  proof  of 
the  facts  adjudicated,  and  is  binding  on  all  persons 
whomsoever.  If  the  reference  to  oath  were  to  be 
admitted  in  this  case,  Mrs  Forbes  might  be  de- 
prived of  her  stattia  as  a  wife  by  a  decree  made  be- 
liind  her  back,  and  which  she  would  never  after- 
wards be  able  to  question.  But  there  is  a  further 
objection  to  the  reference  to  oath  in  this  case,  that 
the  answer  to  it  in  the  affirmative — an  answer 
which  the  appellant  must  be  taken  by  her  refer- 
ence to  expect  to  receive — ^necessarily  involves  an 
admission  by  the  respondent  of  criminality.  If  the 
respondent  were  to  admit  the  alleged  marriage  be- 
tween himself  and  the  ai^ellant,  he  must  confess 
that  he  has  been  guilty  of  bigamy,  and  this  neces- 
sary effect  of  an  e^mative  answer  plainly  appears 
upon  the  record,  where  the  marriage  of  the  respon- 
dent witii  Mrs  Forbes,  at  a  date  subsequent  to  the 
time  of  his  alleged  marriage  with  the  appellant,  is 
pleaded.  The  appellant  says,  in  her  printed  case, 
there  are  cases  in  which  a  reference  to  oath  was  re- 
fused, on  the  ground  that  a  party  should  not  be 
compelled  to  swear  in  tuam  twrpUudSnem.    But  all 
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these  cases  were  prior  in  date  to  the  Act  1  Will.  IV., 
c.  87,  the  9th  section  of  which  abolished  infamy  as 
a  ground  of  incompetency  in  a  witness.  The  Act 
15  and  16  Vict.,  c.  27,  further  removes  all  impedi- 
ments to  the  admissibility  of  the  evidence  of  per- 
sons convicted  of  crime.  In  the  present  state  of 
the  law  of  evidence,  it  is  obvious  that  in  the  cases 
of  Rogers,  2  Bhaw,  444 ;  MacEaehem,  8  Shaw,  410 ; 
and  Thomson^  7  Shaw,  82,  the  parties  who  were  not 
obliged  to  swear  in  suam  turpiiudinemt  would  now 
be  competent  and  compellable  witnesses  in  similar 
cases,  with  the  option  of  declining  to  answer  any 
question  that  might  criminate  themselves.  Such 
is  the  argument  upon  this  point,  which  leaves  out 
of  view  one  very  important  consideration.  It  is 
true  that  the  party  in  a  case  of  reference  to  oath 
may  refuse  to  answer,  if  thereby  he  would  criminate 
himself,  but  then  the  effect  is,  that  he  is  taken  to 
have  confessed  the  facts  which  are  referred  to  his 
oath ;  and  exactly  the  same  benefit  results  to  the 
party  making  the  reference  as  if  he  had  obtained 
an  affirmative  answer.  In  the  present  case,  there- 
fore, the  respondent,  if  he  answered  affirmatively, 
would  have  admitted  himself  to  have  been  guilty 
of  bigamy ;  or,  if  he  had  refused  to  answer,  Mrs 
Forbes  would  have  been  conclusively  deprived  of 
all  the  rights  she  had  acquired  by  her  marriage 
with  the  respondent.  All  the  preceding  objec- 
tions to  the  reference  to  oath  in  the  present  case, 
naturally  lead  to  the  conclusion  at  which  I  have 
arrived — ^that  the  Court  of  Session  was  right  in  re- 
fusing to  sustain  the  reference.  There  can  be  no 
doubt  that  a  reference  to  oath  is  not  the  absolute 
right  of  a  party,  but  that  it  is  in  the  equitable  dis- 
cretion of  the  Court  to  admit  or  to  refuse.  Lord 
Moncreiff,  in  the  case  of  Pattison  v.  Robertton,  9  D., 
226,  said,  "  I  could  not,  perhaps,  go  so  far  as  Lord 
Cringletie  did  in  the  case  of  Rttehte,  though  in  that 
approved  of  by  Lord  Chancellor  Lyndhurst,  that  the 
reference  to  oath  is  in  our  law  a  mere  appeal  to  the 
equitable  discretion  of  the  Court ;  but  I  agree  so 
far  that,  though  regarding  it  as  a  legal  right  to  ap- 
peal by  motion  to  the  Court  to  that  mode  of  proof 
as  an  tdtimum  remedium,  it  may  still  be  in  the'  dis- 
cretion of  the  Court  to  refuse  to  allow  it  under  the 
circumstances  of  any  particular  case."  Now,  assum- 
ing that  there  may  be  a  reference  to  oath  in  an 
action  of  declarator  of  marriage,  yet  where,  as  in 
this  case,  the  interests  of  a  third  person  are  affected 
and  may  be  irrevocably  bound,  and  where  the  effect 
of  the  reference  may  be  either  to  compel  the  con- 
fession of  a  crime  or  to  conclude  the  rights  of  ano- 
ther by  a  refusal  to  answer,  I  think  that  the  Court 
of  Session  were  perfectly  justified  in  the  exercise  of 
a  sound  judicial  discretion  in  refusing  to  sustain 
the  reference  to  oath  in  this  case,  and  that  their 
interlocutor  ought  to  be  affirmed. 

LoHD  Cbakwobth  said  that  his  noble  and  learned 
friend  the  Lord  Chancellor  had  communicated  to 
him  the  outline  of  the  opinion  which  he  had  just 
read,  and  concurring  as  he  did  in  that  opinion,  he 
would  not  trouble  their  Lordships  with  more  than 
a  few  words.  He  wished  it  to  be  understood  that 
inasmuch  as  the  Lord  Chancellor  had  made  the 
statute  of  11  Geo.  IV.,  and  1  Will.  IV.,  the  main 
ground  of  his  judgment,  he  (Lord  Cranworth)  con- 
fessed, that  while  that  statute  entirely  confirmed  the 
view  he  took,  yet  he  would  have  come  to  the  same 
conclusion  independently  of  that  statute.  He  held 
that  though  the  reference  to  oath  might  be  allowed 
as  between  two  parties  without  leading  to  absurd- 
ity, yet  the  moment  the  reference  came  to  involve 
the  interests  of  a  third  party,  it  could  not  be  the 


HO.  XV. 


Digitized  by 


Google 


226 


Th£  Scottish  Law  Reporter. 


[October 


law  of  Scotland,  or  indeed  of  any  civilized  country, 
that  in  that  case  such  a  reference  in  a  declarator 
of  marriage  was  to  be  permitted.  There  were  no 
cases  which  clearly  decided  that  a  reference  involv- 
ing the  interests  of  third  parties  was  ever  allowed, 
and  if  there  were,  the  Honse  should  hesitate  before 
it  sanctioned  them.  But  if  such  cases  did  exist, 
then,  even  if  the  reference  were  competent,  the 
Court  in  its  discretion  ought  not  to  allow  it.  Even 
if  there  had  been  no  marriage  of  the  respondent 
with  Mrs  Forbes,  there  must  almost  always  in  such 
cases  be  some  interests  of  creditors  or  other  persons 
involved,  and  these  must  necessarily  be  affected  by 
the  result  of  the  reference.  Therefore,  even  if  this 
reference  were  in  the  circumstances  competent,  it 
certainly  ought  not  to  have  been  allowed  by  the 
Court,  in  the  exercise  of  its  judicial  discretion,  and 
was  rightly  refused. 

LoBD  Wbstbvbt  said  that  he  had  no  intention  to 
give  any  opinion  in  this  case,  inasmuch  as  he  had 
been  compelled  to  be  absent  from  the  latter  part  of 
the  argument,  owing  to  severe  domestic  affliction, 
but  he  had  had  the  advantage  of  hearing  the  whole 
of  the  appellant's  opening  address,  and  if  he  had, 
upon  hearing  and  considering  that  address,  been 
able  to  bring  his  mind  to  believe  there  was  any  pror 
bability  of  her  success,  he  would  have  struggled 
to  the  utmost  to  be  present  throughout  the  rest  of 
the  case.  But  he  felt  bound  to  say  that  he  could 
not  at  the  outset  see  any  ground  for  altering  the 
conclusion  at  which  the  Court  below  had  arrived. 
He  felt  it  necessary  to  g^ve  this  explanation  why 
he  did  not  take  any  part  in  the  present  judgment. 

LoSD  CoLOHBAT  Said  that,  after  the  opinions 
which  had  been  delivered,  the  case  was  now  de- 
cided, whatever  view  he  himself  might  have  taken. 
But  in  so  important  a  case  he  would  make  a  few 
observations.  In  the  Court  below,  when  this  ap- 
plication was  first  made,  he  felt  it  was  one  of  so 
much  novelty  that  he  advised  the  Court  to  order 
cases  to  be  printed ;  and,  after  hearing  two  argu- 
ments, he  came  to  the  conclusion  that  this  reference 
to  Ofith  could  not  be  allowed.  The  question  had 
been  again  argued  fully  at  their  Lordships'  bar, 
and  he  had  considered  the  case,  but  felt  there  was 
no  ground  for  altering  his  former  opinion.  It  was 
quite  clear,  as  a  general  proposition,  that  a  party  in 
ordinary  cases  was  entitled  to  make  a  reference  of 
this  kind  to  the  oath  of  an  adversaiy;  and  he 
thought  it  was  as  competent  to  do  so  after  a  judg- 
ment of  the  House  of  Lords  as  after  a  judgment  of 
the  Court  of  Session.  If  unappealed  against,  it  was 
also  clear  that  the  reference  was  not  a  matter  of 
right,  but  was  in  the  discretion  of  the  Court.  It 
had  been  argued  that  such  a  reference  in  an  action 
of  declarator  of  marriage  was  altogether  incompe- 
tent since  the  statute  of  11  George  IV.  That  was  a 
point  which  he  felt  it  unnecessary  to  consider  in 
the  Court  below,  and  he  would  rather  not  commit 
himself  to  any  opinion  on  that  point  on  the  present 
occasion.  Another  point  was,  that  the  reference, 
if  allowed,  might  compel  the  party  to  answer  in 
§uam  turpitudinem.  He  thought  l^ere  was  great 
weight  in  that  objection ;  but  whatever  might  be 
the  law  as  to  the  competency  of  this  reference, 
when  the  question  came  to  be  whether  the  Court, 
in  the  exercise  of  its  discretion,  ought  to  allow  it, 
he  confessed  all  the  principles  of  the  law  were 
against  allowing  such  reference ;  and  he  quite  con- 
curred with  the  observation  of  his  noble  and 
learned  friend  Lord  Cranworth,  that  such  a  refer- 
ence ought  only  to  be  allowed  to  settle  some  point 
between  the  two  parties  themselves,  but  should 


never  be  allowed  where  the  interests  of  a  third 
party  were  involved.  That  was  the  true  line  to  be 
drawn.  Therefore,  he  quite  agreed  in  the  conclu- 
sion to  which  their  Lordships  had  come.  But  he 
might  be  allowed  to  add,  that  if,  on  reconsidering 
the  matter,  he  had  seen  the  least  ground  to  alter 
his  former  judgment,  he  would  not  have  hsd  any 
hesitation  in  doing  so. 
Appeal  dismissed. 


Tuesday,  July  30. 


CARLETON  AND  ANOTHER  V.  THOMSON 
AND  OTHERS. 
(In  Court  of  Session,  11th  Feb.  1866,  3  Macph., 
514.) 
Tru9t— Residue — Vesting.    The  residue  of  a  tmst- 
estate  was  vested  in  trustees  for  behoof  of  the 
truster's  daughter  in  liferent  and  her  children 
in  fee,  to  be  kept  by  them  until  they  in  their 
discretion  should  see  fit  to  settle  it  in  themoet 
safe  and  secure  manner  on  her  and  her  child- 
ren ;  and,  in  the  event  of  her  decease  without 
issue,  the  residue  to  go  to  the  truster's  nieces. 
At  the  truster's  death  the  daughter  was  mar- 
ried and  had  two  children.    Five  were  subse- 
quently bom  to  her  but  they  all  predeceased 
her,  only  one  of  them  leaving. issue.    Held, 
(aff.  C.  S.)  that  a  share  of  the  provision  veited 
in  each  of  the  five  children  at  its  birth. 
Andrew  Hunter,  surgeon,  H.E.I.C.S.,  died  in 
1811,  leaving  a  trust-disposition  and  settlement 
whereby  he  conveyed  his  whole  estate,  heritable 
and  moveable,  to  trustees  for  cert^n  purposes.   The 
residue  of  the  trust-estate,  including  the  fee  of 
£10,000,  set  apart  for  answering  the  proyisions  to 
the  spouse  of  the  testator,  was  directed  "to  he 
vested  in  my  said  trustees  for  behoof  of  my  said 
daughter,  the  said  Mrs  Isabella  Sarah  Hunter  a^< 
O'Reily,  in  liferent  (exclusive  of  the  jui  nunti  of 
her  husband)  and  her  children  in  fee,  to  be  kept  in 
trust  by  them  till  they  in  their  discretion  shall  see 
proper  to  settle  it  in  the  most  safe  and  secure  man- 
ner on  her  and  her  children.    And  in  the  event  of 
her  decease  without  issue  of  her  body,  I  hereby 
direct  and  appoint  my  said  trustees  to  convey  and 
make  over  the  sud  residue  "  to  the  truster's  nieces, 
equally  among  them,  the  share  of  any  niece  dying 
without  issue  to  go  equally  among  the  snrvivoTB. 
The  testator  left  no  lawful  issue.    He  was  surrived 
by  Mrs  O'Reily,  his  natural  daughter.   At  the  time 
of  his  death,  in  1811,  two  children  had  been  bom 
to  Mrs  O'Reily.  viz.,  Anne,  Mrs  Carleton,  and  !»- 
bella,  Mrs  Hudson,  and  both  of  them  were  married 
during  the  lifetime  of  their  mother,  and  both  sor- 
vived  her.    Five  children  were  bom  to  Mrs  O'Keily 
after  the  death  of  the  testator.     Three  of  them 
died  in  infancy.      Another,  John,  died  in  18H 
married,  and  leaving  issue.   Another,  Andrew,  died 
in  1869,  unmarried.     Mrs  O'Reily  died  in  1861. 
The  question  at  issue  was,  Whether  or  not  a  shire 
of  residue  vested  in  each  of  these  five  children,  who 
were  bom  after  the  death  of  the  testator,  and  pre- 
deceased the  liferentriz  ? 

The  First  Division  of  the  Court,  affirming  the 
judgment  of  the  Lord  Ordinary  (Jibviswoodi),  held 
that  a  share  of  the  provision  vested  in  each  of  tue 
five  children  at  its  birth. 

Lord  Cubwehill,  with  whom  the  other  Jndgw 
concurred,  thought  that,  although  the  provMion  in 
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qiieetion  admitted  of  being  read  as  indicating  an 
intention,  either  that  it  should  vest  during  Mrs 
0*Beily'8  life,  or  that  it  was  to  vest  in  no  one  till 
her  death,  the  former  was  the  more  probable  in- 
tention, and  it  was  strongly  confirmed  by  the 
dausee  of  the  deed,  and  by  the  entire  absence  of 
those  conditions  which  are  generally  held  to  post- 
pone vesting. 

Mrs  Garleton  and  Mr  Hudson,  as  in  right  of  his 
wife  deceased,  presented  this  appeal. 

Sib  Roumdell  Palmsx,  Q.G.,  and  Axdebson,  Q.C., 
for  appellants. 

Attobmbt-Gsbkbal  (Bolt),  Q.G.,  Lobd  AnvooATX 
(Gtobdom),  and  Nsish,  Q.G.,  for  respondents. 

LoBD  GoLONBAT — ^My  Lords,  the  interlocutors  of 
the  Lord  Ordinary  and  of  the  First  Division  of  the 
Gourt  of  Session,  now  in  part  appealed  from,  were 
pronounced  in  reference  to  a  competition  of  claims 
in  a  process  of  multiplepoinding  and  exoneration 
raised  by  the  testamentary  trustees  of  the  late 
Andrew  Hunter,  surgeon,  sometime  in  the  service 
of  the  Honourable  East  India  Company. 

Mr  Hunter,  by  a  trust-disposition  and  settlement 
dated  12th  January  1808,  and  the  codicils  thereto 
annexed,  dated  18th  January  1808  and  2d  May 
1809,  and  also  by  a  supplementary  trust-disposition 
and  settlement,  dated  18th  January  1808,  conveyed, 
in  the  event  of  his  death  without  lawful  issue  of 
his  body,  to  trustees,  all  and  sundry  his  whole 
means  and  estate,  heritable  and  moveable. 

The  trust-deed  of  12th  January  1808,  after  se- 
curing £10,000  for  the  purposes  of  the  provisions 
in  favour  of  the  truster's  spouse,  and  making  certain 
other  testamentary  provisions,  proceeds  as  follows : — 
"  And  the  residue  of  my  said  estate  and  effects, 
heritable  and  moveable,  including  the  fee  of  the 
£10,000  set  apart  for  answering  the  provisions  to 
my  said  spouse,  I  direct  and  appoint  to  be  vested 
in  my  said  trustees  for  behoof  of  my  said  daughter, 
the  said  Mrs  Isabella  Sarah  Hunter,  ali(u  O'fieily, 
in  liferent  (exclusive  of  the  jtu  mariii  of  her  hus- 
band>  and  ner  children  in  fee,  to  be  kept  in  trust 
for  tnem  till  they  in  their  discretion  shall  see 
proper  to  settle  it  in  the  most  safe  and  secure  man- 
ner on  her  and  her  children ;  and,  in  the  event  of 
her  decease  without  issue  of  her  body,  I  hereby 
direct  and  appoint  my  said  trustees  to  convey  and 
make  over  the  said  residue  of  my  said  estate  and 
effects,  including  as  aforesaid,  and  remaining,  after 
payment  of  my  said  debts  and  legacies,  to  and  in 
favour  of  my  said  nieces,  Mrs  Ann  Wood,  Mrs 
Grizel  Gharles,  Mrs  Marion  Mair,  Margaret,  Jane, 
and  Agnes  Hunter,  Mrs  Janet  Riddle,  Mrs  Eleonora 
SandUands,  Isabella  and  Agnes  Hunter,  equally 
amongst  them ;  but  in  the  event  of  their,  or  either 
or  any  of  them,  dying  without  lawful  issue,  the 
share  of  such  niece  dying  without  issue  to  go 
equally  among  my  said  other  nieces  and  their  issue ; 
but  burdened  always  with  the  sum  of  £8000  sterling 
to  the  said  John  Tracy  O'Reily,  which  I  had 
settled  as  a  portion  on  my  said  daughter  in  case  of 
her  marriage,  or  such  part  thereof  as  may  be  due 
at  her  death,  and  the  lawful  interest  of  the  same 
from  the  first  term  of  Whitsunday  or  Martinmas 
after  her  death,  during  the  not-payment,  and  also 
with  the  burden  of  an  annuity  of  £200  sterling 
yearly  to  the  said  John  Tracy  O'Heily  during  his 
li^,  after  the  death  of  his  said  spoude,  and  with 
the  further  burden  of  the  payment  of  a  legacy  of 
£500  sterling  to  Lieutenant  John  Hunter,  in  the 
service  of  the  Honourable  East  India  Gompany,  my 
nephew,  in  the  event  of  the  decease  of  my  said 
daughter  without  issue,  and  to  be  payable  at  the 


first  term  of  Whitsunday  or  Martinmas  after  her 
death,  with  the  lawful  interest  thereof  after  said 
term  of  payment  during  the  not-payment  of  the 
same."  The  terms  of  the  codicils  and  of  the  sup- 
plementary trust-deed  are  immaterial  in  the.  pre- 
sent case. 

Mrs  Isabella  Sarah  Hunter  was  the  natural 
daughter  of  Mr  Hunter,  the  truster,  and  was  the 
wife  of  John  Tracy  O'Reily,  formerly  of  the  6th 
Dragoon  Guards. 

The  truster  died  on  29th  March  1811  without 
lawful  issue.  He  was  survived  by  his  spouse,  and 
also  by  his  natural  daughter  Mrs  O'Reily  and  her 
husband.  At  the  time  of  the  truster's  death,  Mr 
O'Reily  was  resident  in  Ireland,  and  he  continued 
to  reside  there  till  his  death  in  1841.  He  was  sur- 
vived by  his  wife,  who  lived  till  7th  January  1861. 

When  Mr  Hunter  made  his  trust-disposition  and 
settlement,  in  1808,  there  had  not  been  any  children 
bom  of  the  marriage  of  Mr  and  Mrs  O'Reily.  Be- 
fore the  death  of  the  truster,  two  children  were 
bom  of  that  marriage,  viz.,  Anne  Jane  Hunter,  now 
Mrs  Garleton,  bom  6t^  January  1809,  and  Isabella 
Sarah  Hunter,  afterwards  Mrs  Hudson,  bom  20th 
February  1811,  both  of  whom  survived  their  mother, 
and  both  were  claimants  in  the  present  competition, 
but  Mrs  Hudson  having  died  is  now  represented  by 
her  husband.  After  the  death  of  the  truster,  five 
children  were  bom  of  the  said  marriage,  aJl  of 
whom  predeceased  their  mother.  Three  of  them 
died  in  infancy,  and  predeceased  their  father.  The 
other  two  survived  their  father  and  attained  matu- 
rity. One  of  them,  John  Tracy,  died  in  1852  intes- 
tate, but  survived  by  his  wife,  and  leaving  lawful 
issue,  who  by  their  guardian  are  claimants  in  this 
competition ;  the  oSier,  Andrew  Hunter,  died  in 
1859,  unmarried,  domiciled  in  Ireland,  and  having 
left  a  will. 

It  appears  that  Mr  O'Reily  the  elder  left  a  testa- 
ment, dated  9th  April  1840,  in  the  following  terms : 
— **  Whereas  I  have  been  advised  that  I  am  entitled, 
in  right  of  three  of  my  deceased  children,  to  the 
reversion  of  a  distributive  share  of  certain  funds 
and  properties  devised  by  the  will  of  the  late  Ad- 
drew  Hunter,  my  wife's  father,  after  my  said  wife's 
decease,  in  case  it  shall  appear  that  I  am  so  entitled, 
I  leave  and  bequeath  the  same  to  my  son  Andrew 
Hunter  O'Reily,  and  desire  that  this  may  be  taken 
as  a  codicil  to  my  last  will  and  testament."  And 
it  further  appears  that  Andrew  Hunter  O'Reily  by 
his  will  conveyed  his  interest  in  the  tmst-estate  to 
Livingston  Thomson  and  Richard  Graydon,  who,  as 
representing  that  interest,  are  claimants  in  this 
competition. 

After  the  death  of  Mrs  O'Reily,  the  truster's 
daughter,  the  trustees  raised  the  present  process  of 
multiplepoinding  and  exoneration,  for  the  purpose 
of  obtaining  a  judicial  determination  of  the  rights 
of  all  parties  claiming  interest  in  the  trust-estate, 
and  a  judicial  exoneration  of  their  own  actings  as 
trustees.  The  several  parties  claiming  an  interest  in 
the  trust-estate  having  lodged  claims,  a  record  was 
made  up  and  closed,  and  the  parties  were  heard 
upon  the  questions  raised  under  that  record. 

The  lea^ng  question  debated,  and  which  if  de- 
cided one  way  would  practically  have  disposed  of 
the  whole  cause,  was.  Whether  under  the  terms  of 
the  trust-disposition  and  settlement  of  Mr  Hunter, 
those  of  the  children  of  his  daughter  Mrs  O'Reily, 
who  predeceased  her,  had  or  had  not  a  vested  inte- 
rest in  the  trust-estate  ?  On  the  part  of  Mrs  Garleton 
and  Mrs  Hudson,  who  alone  survived  their  mother, 
it  was  contended  that  no  interest  had  vested  in 
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any  of  the  children  who  predeceased  their  mother 
the  Uferentriz,  and  in  that  view  they  claimed  the 
whole  reaidne.  On  the  part  of  the  other  claimants, 
as  representing  in  varions  ways  and  in  various 
effects  the  children  who  had  predeceased  their 
mother,  it  was  contended  that  the  vesting  of  the. 
interest  in  those  children  was  not  suspended  till 
their  mother's  death ;  that  they  had  a  vested  in- 
terest during  her  life,  and  that  such  interest  was 
transmissible,  and  transmitted  to  their  representa- 
tives by  law  or  by  will.  If  that  question  had  been 
decided  in  favour  of  Mrs  Garleton  and  Mrs  Hudson 
most,  if  not  all,  of  the  other  claims  and  questions 
that  have  been  raised  would  have  been  excluded ; 
but  the  Lord  Ordinary  and  the  Inner-House  de- 
cided it  against  them,  and  they  have  appealed. 
Other  questions  are  involved  in  the  appeal,  but  I 
shall  first  deal  with  the  question  of  vesting.  When 
the  question  arises  under  a  mortia  eauaa  settlement, 
whether  the  benefit  given  is  or  has  become  a  vested 
right,  the  intentions  of  the  testator,  in  so  far  as  they 
can  be  discovered  or  reasonably  inferred  from  the 
deed,  taken  as  a  whole,  and  from  the  circumstances 
legitimately  collected  under  which  the  deed  was 
made,  should  have  effect  given  to  them.  It  is 
queatio  voluntatii.  That  is  the  cardinal  rule  and 
guide.  The  task  of  discovering  the  testator's 
intentions  is  sometimes  perplexing,  and  in  such 
cases  aid  may  to  some  extent  be  derived  from  the 
application  of  general  rules  or  presumptions  recog- 
nised in  previous  decisions.  The  general  rule  of 
law  as  to  bequests  is,  that  the  right  of  fee  given 
vests  a  tnorte  testatoriSn  That  rule  holds  although 
a  right  of  liferent  is  at  the  same  time  given  to  an- 
other, and  although  that  is  done  through  the  in- 
strumentality of  a  trust,  and  whether  the  fee  be 
given  to  an  individual  nominatm  or  to  a  class. 
The  postponement  of  the  period  of  payment  till  the 
death  of  a  liferentrix  does  not  suspend  the  vesting, 
nor  does  the  interposition  of  the  machinery  of  a 
trust  for  carrying  into  effect  the  intentions  of  the 
testator.  Indeed,  the  creation  of  a  trust  is  a  very 
usual  mode  of  securing  the  interest  of  a  liferenter, 
where  the  right  to  the  fee  is  nevertheless  intended 
to  vest  in  the  person  or  class  of  persons  for  whom 
it  is  destined.  Although  the  jum  domiim  may  be 
in  trustees,  the  jut  cre^  is  in  the  beneficiaries  as 
a  vested  right.  At  one  tixne  doubts  were  enter- 
tained as  to  the  case  where  the  settlement  was  by  a 
trust-deed,  to  hold  for  a  liferenter  and  successive 
persons  as  fiars,  but  the  tendency  of  recent  decisions 
in  that  class  of  cases,  and  indeed  in  almost  all 
cases,  has  been  in  favour  of  the  vesting  of  the  fee  a 
morU  teatatoria,  unless  the  terms  of  the  deed  are  such 
as  to  exclude  that  construction. 

The  case  of  Forbea  v.  Luckie  (16  Shaw,  874J  sup- 
plies authority  on  most  of  these  points.  Lord  Ful- 
lerton  was  the  Lord  Ordinary  in  that  case,  and  the 
judges  in  the  Inner-House,  while  afBrming  his 
judgment,  delivered  their  opinions  fuUy.  Lord 
Corehouse  spoke  very  decidedly  on  the  several 
points  above  referred  to.  Lord  Gillies  and  Lord 
Mackenzie  added  the  weight  of  their  great  autho- 
rity. In  subsequent  decisions  the  authority  of  that 
case  has  been  fully  recognised  and  given  effect  to. 
The  circumstance  that  some  of  the  members  of  the 
favoured  class  were  unborn  at  the  testator's  death 
is  no  obstacle  to  the  right  vesting  in  each  of  them 
as  soon  as  they  respectively  come  into  existence, 
although  the  amount  of  the  benefit  to  accrue  to 
each  may  not  be  then  ascertainable.  That  is  quite 
settled. 

There  may,  however,  be  cases  in  which  vesting 


is  suspended.  Thus,  where  the  right  is  made  con- 
ditional on  a  contingency  personal  to  the  legatee, 
such  as  marriage  or  arrivsd  at  majority,  events  or 
dates  uncertain,  which  may  never  have  taken  place, 
there  is  a  presumption,  though  not  in8upenU)le,  that 
vesting,  or  right  to  take,  was  intended  to  be  sus- 
pended until  the  occurrence  of  the  contingency 
should  be  ascertained.  So  also,  in  reference  to  that, 
effect  may  be  deduced  from  an  express  clause  of 
substitution  or  survivorship  applicable  to  the  mem- 
bers inter  m  of  a  class  to  whom  the  fee  is  destined. 
These  are  the  most  usual  indications  of  intention 
to  suspend  vesting.  But  neither  of  them  occurs  in 
the  deed  now  under  consideration.  An  inference 
of  intention  to  suspend  vesting  may  in  a  particular 
case  be  collected  from  the  whole  purpose  and  tenor 
of  a  deed.  I  shall  presently  consider  whether  the 
purpose  and  tenor  of  the  present  deed  are  or 
are  not  such  as  fairly  to  support  that  inference. 
It  has  been  contended  that  where,  in  addition  to 
postponement  of  the  period  of  payment  during  the 
life  of  a  liferenter,  there  is  a  substitution,  or,  as  it 
is  sometimes  called,  a  destination  over,  in  favour  of 
parties  other  than  the  fiars  first  named,  there  is  a 
presumption  that  the  vesting  also  was  intended  to 
be  postponed  till  the  death  of  the  liferenter.  There 
are  cases  in  which  that  circumstance  has,  in  con- 
nection with  other  circumstances,  been  taken  into 
account,  but  it  is  by  no  means  a  conclusive  cir- 
cumstance ;  whether  the  clause  founded  on  in  the 
present  case  is  truly  a  substitution  or  destination 
over  in  the  sense  and  to  the  effect  contended  for,  is 
a  matter  to  which  I  shall  afterwards  advert 

As  regards  the  purpose  and  tenor  of  the  whole 
deed  now  under  consideration,  I  am  very  clearly  of 
opinion  that  the  leading  purpose  of  the  testator  was 
to  confer  the  benefit  of  the  great  bulk  of  his  fortune 
on  his  daughter  in  liferent,  and  on  her  children  in 
fee.  That  purpose  could  best  be  carried  into  effect 
through  the  instrumentality  of  a  trust ;  but,  as  al- 
ready shown,  such  an  arrangement  does  not  at  all 
imply  that  the  right  of  the  children  as  fiars  was 
not  to  vest  during  their  mother's  life,  that  in  the 
event  of  the  marriage  of  any  of  the  daughtere  during 
their  mother's  life  their  right  could  not  be  made 
available  in  their  marriage  settlement,  or  that  any 
of  the  sons,  in  the  event  of  his  entering  into  a  pro- 
fession or  business,  was  to  have  no  jus  crediti  that 
could  be  made  available  for  his  benefit.  That  is 
not  presumable.  I  think  it  is  rather  to  be  presumed 
that  the  truster  intended  to  give  to  the  children  all 
the  benefits  that  a  right  of  fee  could  give  consis- 
tently with  securing  the  liferent  interest  of  their 
mother. 

Then  the  deed  contains  a  clause  which,  I  think, 
shows  that  the  truster  contemplated  and  authorised 
a  termination  of  the  trust  before  the  death  of  the 
liferentrix,  if  the  trustees  in  their  discretion  should 
think  fit  to  act  upon  it.  The  words  are : — that  the 
residue  now  in  question  was  "  to  be  kept  m  trvat  by 
them  tUl  they  in  their  discretion  shall  see  proper 
to  settle  it  in  the  most  safe  and  secure  manner  on 
her  and  her  children."  I  cannot  read  that  clause 
as  a  mere  instruction  as  to  the  investment  of  funds 
to  be  thereafter  held  by  them  in  trust  The  plain 
meaning  of  the  words  is,  that  the  trust  is  to  con- 
tinue tiU,  and  only  till,  the  trustees  see  proper  to  settle 
the  trust-fund  in  the  most  safe  and  secure  manner 
on  the  mother  in  liferent  and  the  children  in  fee. 
If  the  trustees  had  exeroised  that  power  the  right 
to  the  fee  must  have  vested  in  the  children  directly 
instead  of  indirectly  through  the  trust.  That  such 
a  mode  of  dealing  with  the  fond  was  a  thing  present 
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to  the  mind  of  the  testator  appears  to  me  to  indicate 
▼erj  dearly  that  he  intended  by  the  deed  to  create  a 
jut  erediti  in  favour  of  the  children.  It  was  argued, 
that  if  the  trusteee  were  denuded  of  the  trust  under 
that  clause,  the  right  of  fee  must  have  gone  to  the 
mother,  as  the  trustees  could  not  have  introduced 
the  word  "  allenarly  "  to  qualify  her  right,  no  such 
word  being  in  the  trust-deed.  That  is  a  fallacy. 
The  trust-deed  did  not  prescribe  ejij  formula;  and 
the  duty  of  the  trustees  would  have  been  to  intro- 
duce whatever  words  were  necessary  to  give  her  the 
same  measure  of  benefit  as  she  had  under  the  trust- 
deed,  and  no  more.  Then  again,  suppose  the 
mother  had  renounced  her  liferent  of  the  whole  or 
a  part,  in  favour  of  her  children,  it  does  not  appear 
that  there  was  anything  to  prevent  the  children 
from  demanding  immediate  possession  and  enjoy- 
ment. Then  again,  as  already  noticed,  there  is  no 
clause  of  survivorship,  nor  is  the  right  or  the  time 
of  payment  made  contingent  or  conditional  on  an 
event  which  may  never  happen,  such  as  marriage  or 
attaining  majority ;  elements  some  of  which  are  to 
be  found  in  almost  all  cases  in  which  the  vesting 
is  intended  to  be  suspended. 

These  considerations  are  all  hostile  to  the  notion 
that  in  this  case  vesting  was  suspended  till  the 
death  of  the  liferentriz. 

On  the  other  side  of  the  question,  the  feature 
most  relied  on  and  most  deserving  of  consideration 
is  the  clause  whereby  the  nieces  are  introduced. 
But,  in  the  first  place,  that  clause  is  not  of  the  na- 
ture of  a  substitution.  It  is  of  the  nature  of  a  con- 
ditional institution  or  bequest,  depending  on  a  con- 
dition or  contingency  which  never  did  occur.  In 
the  second  place,  I  think  the  contingency  was 
excluded  as  soon  as  Mrs  0*Reily  had  issue  of 
her  body.  The  words  "decease  without  issue 
of  her  body,"  may  mean  without  leaving  issue  of 
her  body  surviving  her,  or  it  may  mean  without 
having  had  issue  of  her  body,  and  it  may  depend 
upon  circumstances  which  of  these  two  meanings  is 
to  be  attached  to  the  words.  The  appellants  con- 
tend for  the  former  of  these  meanings,  and,  in  that 
view,  they  contend  that  the  clause  in  favour  of  the 
nieces  was  tantamount  to  a  substitution  or  destina- 
tion over,  and  therefore  gives  aid  to  their  plea  that 
the  vesting  was  intended  to  be  suspended.  Even 
if  that  were  the  character  of  the  words,  and  that 
there  was  anything  else  in  the  deed  to  which  they 
could  give  aid,  I  do  not  think  that  the  aid  woidd 
be  material  or  would  go  far  towards  displacing  the 
other  considerations  I  have  alluded  to.  But  I  am 
not  disposed  to  adopt  the  meaning  which  the  ap- 
pellants attach  to  the  words.  I  do  not  think  that 
the  testator  intended  to  prevent  Mrs  O'Reily,  in 
conjunction  with  her  children,  being,  as  they  might 
have  been  all  of  fall  age,  from  making  arrangements 
and  dealing  from  their  respective  rights  of  liferent 
and  fee,  without  regard  to  the  contingent  int^ ests 
of  the  nieces. 

For  the  reasons  I  have  stated,  my  opinion  is,  that 
the  right  vested  a  morte  tutatoru  in  the  class,  some 
of  whom  were  in  existence  at  that  time,  and  that  a 
jut  erediti  vested  in  each  child  at  its  birth,  although 
the  amount  of  the  benefit  was  subject  to  the  con- 
tingency of  there  being  more  children  bom. 

I  do  not  think  it  necessary  to  notice  in  detail 
the  several  cases  under  the  head  "  vesting "  that 
have  been  referred  to.  Each  case  depended  on  the 
particular  terms  of  the  deed  which  gave  rise  to  it. 
But  on  a  review  of  all  the  cases,  I  think  that  the 
scope  and  tendency  of  them  is  to  the  effect  I  have 
indicated.    The  leaning  of  the  law  ifl  towards  vest- 


ing, unless  there  be  something  in  the  deed  to  ex- 
clude that  construction.  I  find  nothing  in  this 
deed  to  exclude  it. 

The  appellants  have  another  plea  on  the  record, 
which,  though  it  does  not  appear  to  have  been  much 
if  at  all  relied  on  in  the  Court  below,  and  is  not 
noticed  in  the  printed  case  for  the  respondents,  was 
pressed  in  argument  at  the  Bar  with  much  ability, 
and  deserves  consideration.  It  is  that,  even  assum- 
ing the  residue  to  have  vested  as  contended  for  by 
the  respondents,  the  share  or  interest  of  the  children 
who  predeceased  the  liferentrix  accrued  to  the  sur- 
vivors jure  accrescendi.  The  appellents  were  the 
only  survivors,  and,  consequently,  the  importance 
to  them  of  this  plea,  if  well  founded,  is  obviously 
very  great. 

In  support  of  this  plea,  reference  was  made  to 
the  Givu  law  and  to  a  passage  in  Lord  Stair's  In- 
stitutes, iii,  8,  27.  The  doctrine  of  the  Civil  law  as 
to  the  Jus  aeeretcendi  is  subtile  and  unclear.  The 
civilians  diff'er  in  their  interpretation  of  it,  and  even 
Lord  Stair  has  not  succeeded  in  making  it  clear. 
He  begins  his  section  on  the  subject  thus : — "  The 
right  of  accreecence  is  that  whereby  the  portion  of 
an  heir  legator  or  fidei  commiteor  befalleth  to  an- 
other, not  by  a  new  and  several  succession,  but  by 
the  first  succession  and  as  part  thereof.  We  have 
little  use  of  this ;  and,  therefore,  I  shall  be  shorter 
in  the  many  subtile  debates  agitated  amongst  the 
doctors  thereupon."  Nevertheless,  he  was  led  into 
writing  a  section  of  more  than  ordinary  length  with 
him,  and  not  quite  free  from  the  subtlety  he  ascribes 
to  the  debates  of  the  doctors,  but  which  was  perhaps 
inseparable  from  the  subject.  His  remark,  however, 
is  true,  that  the  doctrine  is  not  much  in  use  with 
us ;  and  from  the  wholo  tenor  of  the  dissertation  re- 
ferred to,  it  appears  that  the  doctrine  he  was  there 
more  particularly  dealing  with  had  reference  to  the 
case  01  parties  named  by  the  testator  to  take  imme- 
diately on  his  death,  and  as  to  what  should  happen 
if  any  of  those  conjoined  in  such  a  nomination 
,  cannot  or  will  not  enter  or  accept,  that  is,  cannot, 
as  by  reason  of  having  predeceased  the  testator,  or 
being  for  some  reason  disqualified,  or  will  not,  as  by 
choosing  to  decline.  In  such  cases,  the  interest 
which  the  testator  intended  to  give  to  the  party  who 
cannot  or  will  not  take  it,  was  to  go  to  the  person 
or  persons  conjoined  with  him,  or  to  be  otherwise 
dealt  with  according  to  the  form  of  words  used. 
Thus  Stair  there  says,— "In  the  institution  or 
substitution  of  heirs,  or  in  legacies  and  Jidei  com- 
miMeSf  if  there  be  more  persons,  and  some  of  them 
joint  as  to  both  matter  and  words,  the  rights  of 
those  so  conjunct  do  accresce  (if  any  of  the  pertoru 
so  cor^unet  do  not  or  cannot  accept)  to  the  rest  of  the 
conjunct  and  not  to  those  that  are  disjunct  in  the 
matter,  though  they  be  conjunct  in  the  words."  The 
whole  doctrine  there  treated  of  had  reference  appa- 
rently not  to  the  case  of  a  postponed  interest  or  of  a 
subsequent  succession,  but  to  the  case  of  parties  who 
were  to  take  in  the  first  instance,  or,  in  the  words  of 
Jjord  Stair,  "  the  first  succession."  Bat  we  are  not 
dealing  with  a  case  in  which  there  was  any  inability 
or  imwillingness  or  failure  to  accept.  The  bequest 
was  to  a  class,  and  the  class  must  be  held  to  have 
accepted  the  beneficial  right  which  vested  in  them. 
It  woidd  be  a  mistake  to  suppose  that  Lord  Stair, 
in  commenting  on  the  Jus  accreseendi  of  the  Civil 
law  recognised  it  as  implicitly  adopted  into  the 
law  of  Scotland.  He  not  only  begins  the  section 
(27)  with  the  remark  that  the  right  of  accrescence 
referred  to  is  not  in  much  use  with  us,  but  he  alsb 
begins  the  next  section  (28)  thus : — "  The  law  and 
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customs  of  Scotland  have  reduced  the  matter  of 
testaments  and  succession  in  moveables  much 
nearer  to  natural  equity,  and  made  it  much  shorter 
and  plainer  than  the  Roman  law." 

I  do  not  mean  to  suggest  that  the  principle  of 
accretion  or  Jus  aecrescendi  has  no  place  in  the  law 
of  Scotland  in  any  conjunct  right.  It  is  to  some 
extent  recognised,  and  although  in  most  of  the 
cases  in  which  it  is  recognised,  authority  for  it 
may  be  found  in  the  Civil  law,  nevertheless  it 
would  be  wrong  to  hold  that  everything  on  this 
subject  that  has  authority  in  the  Civil  law  has 
been  adopted  into  the  law  of  Scotland,  and  espe- 
cially wrong  to  hold  that  the  rules  of  the  Civil  law 
applicable  to  the  inability  or  unwillingness  of  par- 
ties to  take  at  the  testator's  death  are  to  be  impli- 
citly applied  in  our  law  to  the  subsequent  succes- 
sion to  parties  who  have  taken. 

The  passage  cited  from  BelVs  Principles,  section 
1882,  also  fails  to  support  the  contention  of  the  ap- 
pellants. By  the  word  "  survivors  **  in  that  passage 
is  meant  the  legatee  who  has  survived  the  testator ; 
and,  accordingly,  the  authorities  Mr  Bell  refers  to 
as  collected  in  his  illustrations  of  the  passage  cited 
are  cases  in  which  one  of  the  legatees  had  prede- 
ceased the  testator ;  and  the  question  was.  Whether 
the  share  of  the  legatee  so  predeceasing  accresced 
to  the  survivor  ? 

It  is  a  general  rule  in  the  law  of  Scotland  that 
where  the  right  to  a  fee  has  vested,  it  transmits  or 
passes  to  heirs,  unless  in  the  nature  of  the  subject 
or  in  the  language  of  the  deed  which  gives  the 
right  there  is  something  that  requires  a  departure 
from  that  rule.  In  the  case  of  a  legacy  or  bequest 
which  has  vested,  the  rule  applies  as  strongly  as  in 
other  cases.  The  question  of  the  vesting  or  not 
vesting  of  the  right  of  fee  pending  a  liferent  is,  as 
I  have  already  observed,  a  question  of  intention,  to 
be  gathered  from  the  deed.  The  same  observation 
applies  to  the  question  Whether,  in  a  case  where 
the  fee  is  provided  to  a  class,  the  share  of  one  of 
the  class  is,  on  his  death,  to  accrue  to  the  survivors 
of  the  class  or  to  go  to  his  own  heirs  by  law  or  by 
will? 

In  every  such  question  the  governing  rule  is, 
that  the  intention  of  the  testator  must  prevail,  in 
so  far  as  it  can  be  reasonably  inferred  from  the 
whole  clauses  of  the  deed.  That  such  is  the  rule, 
appears  sufficiently  from  the  two  cases  to  which  the 
appellants  have  referred,  as  if  they  had  been  de- 
cided on  some  abstract  rule  of  the  Civil  law.  In 
one  of  them,  Barber  v.  Findlater,  Lord  Jeffrey,  who 
was  Lord  Ordinary  in  the  case,  began  his  judgment 
in  these  words: — "The  Lord  Ordinary  considers 
this  a  questio  voluntatis  ;  "  and  then  he  proceeded  to 
examine  minutely  the  clauses  of  the  deed,  and  to 
inquire  into  the  presumable  intention  of  the  tes- 
tator. So  also  in  the  other  case,  Tvlloch  v.  WeUh^ 
Lord  Moncreiff,  who  was  Lord  Ordinary  on  that 
case,  said: — "This  is  rather  a  nice  case.  The 
whole  question  is  on  the  just  and  legal  construction 
of  the  settlement  in  tiie  clauses  constituting  and 
regulating  the  right  of  liferent  given.  There  cer- 
tainly are  rules  derived  from  the  Civil  law  which 
have  tome  application  to  that  question,  but  the  govern- 
ing rule  is,  that  the  intention  of  the  testator  must 
prevail  in  so  far  as  that  intention  is  expressed,  or 
can  be  reasonably  ascertained,  from'  the  whole 
clauses  of  the'deed." 

These  cases  were  not  decided  on  the  authority 
of  the  Civil  law,  though  some  mention  of  it  was 
made  incidentally.  Nor  do  they  otherwise  support 
the  contention  of  the  appellants,  for  they  are  distin- 


guishable from  the  present  case,  not  only  in  the 
clauses  and  language  of  the  deeds,  but  in  the  na- 
ture of  the  thing  that  was  the  subject  of  contention. 
In  neither  of  them  was  there  any  competition  for  a 
right  of  fee  directly  involved.  In  both  of  them  the 
question  was,  whether  the  annual  proceeds  of  a 
nind  were  to  be  wholly  paid  to  the  liferenterB  so 
long  as  any  of  them  survived,  or  whether,  upon  the 
death  of  each  liferenter,  a  portion  of  the  annual 
proceeds  was  to  be  set  apart  and  accumulated  till  a 
future  period,  for  the  benefit  of  those  who  might 
ultimately  become  entitled  to  the  fee?  The  ques- 
tion turned  rather  on  the  terms  in  which  the  right 
of  liferent  was  given,  than  on  the  terms  in  which 
the  right  of  fee  was  given.  In  such  a  question,  as 
to  tlie  enjoyment  of  a  temporary  interest  in  the 
annual  proceeds,  the  intention  of  the  testator  may 
be  inferred  from  elements  which  would  not  indicate 
an  intention  to  depart  from  the  ordinary  role  of 
law,  that  a  right  of  fee  which  has  once  vested  tnDS- 
mits  or  passes  to  heirs. 

The  only  other  case  on  which  the  appeUants 
founded  in  this  branch  of  their  argument,  was  the 
case  of  Burnet  v.  Burnet  (16  Dunlop,  780).  That 
case  is  in  some  respects  peculiar,  and  the  statement 
of  it  in  the  marginal  note  cited  by  the  appellants 
does  not  quite  accurately  express  the  ground  of  the 
decision.  It  was  the  case  of  a  provision  of  a  sum 
of  money  to  children  payable  on  majority  or  mar- 
riage. Several  of  them  had  attained  majority  be- 
fore the  death  of  their  father ;  one  afterwards  died 
in  minority,  unmarried.  It  was  held  that,  as  some 
had  attained  majority,  the  right  to  the  sum  of 
money  had  vested  in  the  class ;  but  as  to  the  one 
who  died,  it  was  held  that,  as  his  right  to  partici- 
pate in  the  fund  was  contingent  on  his  attaizuDg 
majority  or  being  married,  and  as  neither  of  these 
contingencies  had  ever  occurred,  the  whole  sam 
was  payable  to  those  who  did  attain  majority. 
That  case  clearly  has  no  applicability  to  the  pre- 
sent case,  which  has  no  such  elements  in  it 

It  is  therefore  necessary,  in  reference  to  the  plea 
of  accretion,  to  look  for  the  intention  of  the  testator. 
In  doing  so,  I  assume,  for  the  reasons  I  have  al- 
ready stated,  that  he  intended  the  right  of  the 
children  in  the  fee  to  vest,  and  did  not  intend  that 
the  vesting  should  be  suspended  till  the  death  of 
the  liferentriz.  That  being  so,  and  the  general 
rule  being  that  a  fee  once  vested  passes  to  hein, 
unless  there  be  in  the  deed  conferring  the  fee 
sometliing  Uiat  excludes  the  application  of  that 
rule,  I  look  to  see  if  there  is  anything  in  this  deed 
indicating  an  intention  to  exclude  the  applicaticm 
of  the  general  rule.  It  is  very  easily  exduded  if 
such  is  the  intention ;  and,  in  the  case  of  a  bcqaest 
to  a  class,  that  is  generally  done  by  a  clause  de- 
claring that,  in  the  event  of  the  death  of  any  of  the 
members  of  the  class  before  the  period  of  dSsfriba- 
tion,  or  before  some  other  event  specified,  his  share 
should  go  to  the  survivors,  as  is  done  in  this  same 
deed  in  regard  to  the  testator's  nieces,  but  there  is 
no  such  clause  in  reg^d  to  his  daughter's  children. 
Upon  the  effect  of  the  contract  between  these  two 
classes,  I  take  leave  to  borrow  the  language  of  Lord 
Jeffrey,  in  the  case  of  Calder  v.  Diekton  (4  Dunlop, 
1868)—"  The  omission  "  (he  said)  from  this  part  of 
the  settlement  of  any  such  accrescing  clause  as 
will  be  found  in  the  immediately  preceding  part  of 
it,  affords  the  strongest  possible  grounds  for  con- 
cluding that  no  similar  arrangement  was  intended 
as  to  provision  now  in  question."  Nor  do  I  find 
in  this  deed  anything  else  to  lead  me  to  the  con- 
clusion that,  while  the  testator  intended,  as  I  hold 
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he  did  intend,  that  the  right  of  fee  should  yest  in 
hiB  daughter's  children,  he  nevertheless  intended 
that  the  ordinary  incidents  of  a  vested  right  should 
be  excluded :  I  think  that  is  not  to  be  presumed. 

Two  other  reasons  of  appeal  are  stated  in  the 
printed  case.  One  of  them  (the  second  reason^  is 
involved  in  what  I  have  already  said.  The  otiier 
(the  fourth  reason)  was  not  insisted  on,  and  does 
not  appear  to  be  well  founded. 

On  the  grounds  I  have  stated,  I  am  of  opinion 
that  the  interlocutors  appealed  against  should  be 
affirmed,  and  that  the  dause  should  be  remitted 
back  to  the  Court  of  Session. 

liOBD  Ghanokllob — My  Lords,  I  have  had  an  op- 
portunity of  seeing  and  considering  the  opinion 
which  has  just  been  delivered  by  my  noble  and 
learned  friend.  It  coincides  exacUy  with  the  view 
which  I  had,  independently  of  it,  taken  of  the  whole 
case ;  and  it  expresses  that  view  so  fully  and  so 
completely,  that  I  feel  that  I  could  add  nothing 
useful ;  I  shall  therefore  content  myself  with  saying 
that  I  entirely  agree  in  the  opinion  which  has  been 
expressed  by  my  noble  and  learned  friend,  and  in 
the  conclusion  at  which  he  has  arrived — that  the 
interlocutors  appealed  from  should  be  affirmed. 

Lord  Gbas  worth — My  Lords,  I  am  exactly  in 
the  same  position  as  my  noble  and  learned  friend 
on  the  woolsack.  My  view  of  this  case  has  been 
stated  so  folly  and  so  ably  by  my  noble  and  learned 
friend  opposite,  that  I  will  only  add,  that  I  rejoice 
to  think  that  the  conclusion  at  which  the  Court  of 
Session  has  arrived  in  this  case  with  respect  to  the 
law  of  Scotland,  as  I  understand  it  on  the  subject 
of  vesting,  is  precisely  similar  to  what  the  decision 
would  have  been  if  it  had  been  an  English  case. 

LoBD  Advocati — ^Will  your  Lordships  permit  me 
to  apply  to  you  to  dispose  of  the  coets  of  the  appeal, 
it  was  a  unanimous  judgment. 

LoBD  CoLONSAT — I  presumc  that  the  costs  should 
follow  the  affirmance  of  the  judgment. 

Ahdsbsoh,  Q.C. — It  is  a  question  of  construction. 

Interlocutors  affirmed,  and  appeal  dismissed,  with 
costs. 

Agent  for  Appellants — ^Hunter,  Blair,  k  Cowan, 
W.S.,  and  Loch  &  Maclaurin,  Westminster. 

Agent  for  Respondents— Wm.  Miller,  S.S.O., 
Duncan  &  Lyon,  S.S.C.,  and  Adam  Burn,  Doctors 
Commons. 


JUEY  TRIALS-JULY  SITTINGS. 


Monday^  July  22. 

FIRST  DIVISION. 
(Before  the  Lord  President.) 

MACKENZIE  V.  DRUMMOND. 
Separatum — Slander.    Verdict  for  pursuer. 

In  this  case,  in  which  Keith  William  Stewart 

MacKenzie  of  Seaforth,  in  the  county  of  Ross,  was 

pursuer,  and    Henry  Dundas  Drummond  -of  12 

Devonshire  Place,   Portland  Place,  London,  was 

defender,  the  issues  wore : — 

••  1.  Whether,  on  the  22d  October  1866,  within  the 

railway  station  at  Dingwall,  the  defender,  in 

the  presence  and  hearing  of  the  pursuer,  as 

also  of  Edward  Francis  Cash,  Adjutant  Ist 

Administrative  Battalion  of  Ross-shire  Rifle 

Volunteers,  Archibald  M'Lean,  M.D.,  Ding- 


wall, and  other  persons,  or  one  or  more  of 
them,  did  falsely  and  calumniously  say  of  and 
concerning  the  pursuer  that  he  was  a  *  damned 
liar,'  or  did  use  words  of  the  like  tenor,  im- 
port, and  effect,  of  and  concerning  the  pursuer, 
to  the  loss,  injury,  and  damage  of  the  pursuer  ? 
"2.  Whether,  on  the  22d  day  of  October  1866, 
within  the  railway  station  at  Dingwall,  the 
defender,  in  the  presence  and  hearing  of  the 
pursuer,  and  of  Edward  Francis  Gash,  Adju- 
tant Ist  A.  B.  Ross-shire  R.  V.,  Archibald 
McLean,  M.D.,  Dingwall,  and  other  persons, 
or  one  or  more  of  them,  did  falsely  and  calum- 
niously say  to  the  pursuer,  *  You  are  a  damned 
lying  thief;'  'You  made  ODe  statement  in 
London,  and  another  in  the  north ; '  or  diH  use 
words  of  alike  tenor,  import,  and  effect,  of  and 
concerning  the  pursuer,  to  the  loss,  injury,  and 
damsge  of  the  pursuer? 
"8.  Whether,  on  the  22d  October  1866,  within 
the  railway  station  at  Dingwall,  the  defender, 
in  the  presence  and  hearing  of  the  pursuer, 
and  of  William  Paterson,  station-master,  Ding- 
wall, Edward  Francis  Cash,  Adjutant  1st  A. 
B.  of  Ross-shire  R.  V.,  Archibald  M*Lean, 
M.D.,  Dingwall,  and  other  persons,  or  one  or 
more  of  them,  did  falsely  and  calumniously 
say  of  and  concerning  the  pursuer  that  he  was 
a  'scoundrel,'  or  did  use  words  of  the  like 
tenor,  import,  and  effect,  of  and  concerning  the 
pursuer,  to  the  loss,  injury,  and  damage  of  the 
pursuer  ? 
«4.  Whether,  on  the  22d  day  of  October  1866, 
within  the  railway  station  at  Dingwall,  the 
defender,  in  the  presence  and  hearing  of  the 
pursuer,  and  of  William  Paterson,  station* 
master,  Edward  F.  Cash,  Adjutant  1st  A.  B. 
Ross-shire  R.  V.,  and  other  persons,  or  one  or 
more  of  them,  did  falsely  and  calumniously 
say  to  the  pursuer,  '  Your  word  is  not  worth  a 
ds^n ;  and  it  is  a  wonder  they  don't  turn  such 
a  beggar  out  of  the  country ; '  or  did  utter  words 
of  the  like  tenor,  import,  and  effect,  of  and 
concerning  the  pursuer,  thereby  me&ning  to 
represent  that  the  pursuer  was  a  Uar,  and 
such  a  dishonourable  person  that  he  deserved 
to  be  turned  out  of  the  country,  to  the  loss, 
injury,  and  damage  of  the  pursuer  ? 
Damages  laid  at  £1000. 

The  pursuer  and  other  witnesses  were  examined 
in  support  of  the  pursuer's  case. 

The  defender  had  denied,  on  record,  the  alleged 
slander.  In  his  examination  at  the  trial,  he  ad- 
mitted that  he  had  said  to  the  pursuer  on  the  oc- 
casion in  question,  "  I  wonder  tiiey  would  tolerate 
such  a  fellow  as  you  are  in  the  county.  Your 
word  is  not  worth  a  damn ; "  and  stated  that  he  was 
still  of  the  same  opinion,  and  that  he  had  uttered 
the  words  under  great  provocation,  and  when 
greatiy  irritated  at  the  conduct  of  the  pursuer, 
who,  he  stated,  had  agreed  to  give  evidence  in  his 
favour  in  a  dispute  between  a  Mr  Finlayson  and 
the  defender,  but  had  ultimately  given  evidence  of 
precisely  the  opposite  kind. 

Mr  Innes,  solicitor,  Inverness,  who  had  acted  as 
agent  for  the  defender  in  the  suit  between  him 
and  Finlayson,  was  ccJled  as  a  witness  for  the  de- 
fence, and  defender's  counsel  proposed  to  exa- 
mine him  about  what  had  passed  between  him  and 
the  pursuer  relative  to  the  said  suit,  with  the  view 
of  impeaching  the  pursuer's  testimony.  The  pur- 
suer's counsel  objected  that  that  matter  was  not 
pertinent  to  the  issue. 
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The  LoBD  Pbbsidkht  Bostained  the  objection. 

The  LoBD  Pbbbidxmt,  in  enrnming  np,  said  that 
the  jnry  had  heard  a  great  deal  in  the  evidence 
and  in  the  addresses  of  the  counsel  that  had  no- 
thing to  do  with  the  question  before  them,  and  his 
first  duty  was  to  explain  what  the  question  reall  j 
was.  They  would  observe  that  this  was  an  action 
of  damages  for  slander — ^that  was  to  say,  for  slan- 
derous and  calumnious  expressions  used  verbally 
by  the  defender  against  the  pursuer — and  it  was 
brought  into  that  Court  as  being  the  proper 
tribunal  to  try  it.  If  the  action  was  to  be  raised 
at  all,  he  thought  it  was  of  the  highest  possible 
consequence  that  it  should  be  tried  by  a  jury.  The 
question  was — Whether  the  words  complained  of 
were  uttered  by  the  defender?  whether  they  were 
used  as  applicable  to  the  pursuer ;  or,  as  the  issue 
expressed  it,  whether  they  were  of  and  concerning 
the  pursuer  ?  and  lastly,  whether  they  were  inju- 
rious to  him,  and  so  entitled  him  to  damages? 
Everything  else,  from  the  beginning  to  the  end  of 
the  case,  was  mere  extraneous  matter.  A  defender 
in  a  case  of  slander  might  either  admit  that  he 
used  the  words,  and  plead  justification,  or  he  might 
deny  having  used  them;  but  he  could  not  take 
both  courses.  If  he  took  the  course  of  simply  de- 
npng  that  he  had  used  the  words,  then  he  was 
not  entitled  to  come  to  the  trial  and  endeavour  to 
prove,  or  make  a  sort  of  half  proof  of  the  truth  of 
the  statement  then  proved  to  have  been  made. 
The  course  which  the  defender  took  was  not  to  al- 
lege the  truth  of  his  statement,  but  to  deny  that 
he  used  the  words.  That  being  so,  all  that  the 
pursuer  required  to  prove  to  entitle  him  to  a  ver- 
dict under  such  an  issue  was,  that  the  words  were 
spoken  by  the  defender ;  that  they  were  of  and  con- 
cerning the  pursuer ;  and  that  they  were  injurious. 
The  expressions  alleged  to  have  been  used  were 
pretty  strong  expressions,  coming  from  the  mouth 
of  a  gentleman,  and  it  was  quite  fair  for  them  to 
consider  the  persons  with  whom  they  were  dealing. 
An  angry  word  used  by  a  person  in  a  low  position 
in  life,  who  was  accustomed  to  broad  strong  lan- 
guage, was  not  to  be  thought  so  much  of  as  when 
it  came  from  the  mouth  of  an  educated  gentleman ; 
and  therefore,  if  these  words  were  spoken  by  a  per- 
son in  tiiie  situation  of  the  defender,  and  were  ap- 
plied to  his  equal  in  rank,  also  a  gentleman  of 
education  and  station,  they  must,  no  doubt,  be  in- 
tended to  express  a  very  strong  and  bitter  feeling. 
The  defender  stated  that  he  was  much  irritated, 
and  that  the  cause  of  his  irritation  was  that  he  had 
relied  upon  Mr  Mackenzie,  the  pursuer,  as  being  a 
witness  for  him  in  his  dispute  with  a  Mr  Finlay- 
son,  but  that  when  it  came  to  the  point,  and  when 
he  was  asked  to  put  his  evidence  in  writing,  he 
gave  a  totally  different  account  of  the  matter. 
That  was  entirely  denied  by  Mr  Mackenzie,  and  it 
was  no  part  of  the  duty  of  the  jury  to  try  who  was 
right  or  wrong  in  that  dispute ;  but  it  was  certainly 
right  that  they  should  know,  and  that  they  should 
have  in  view,  that  such  a  dispute  had  existed  be- 
tween the  parties,  and  that  that  was  the  cause  of 
what  the  defender  admitted  to  have  been  his  own 
great  irritation.  It  certainly  was  an  extraordinary 
thing  to  argue,  that  because  the  first  statement  of 
a  person  intended  to  be  a  witness  as  to  a  matter  of 
fact  differed  from  a  second  and  more  deliberate 
statement  which  he  made  when  he  came  to  be  for- 
mally precognosced  as  a  witness,  therefore  there 
was  dishonesty  or  untruth  in  the  statement.  He 
thought  that  was  a  very  rash  and  hasty  conclusion. 
He  was  afraid  that  most  men  of  business  would 


tell  them,  as  the  result  of  their  experienoe  in  the 
practice  of  their  profession,  that  nothing  was  more 
common  than  to  find  out  that,  between  the  firat  and 
second  time  they  saw  a  person  whom  they  were 
going  to  make  a  witness,  the  statement  varied  so 
much  that  the  impression  they  received  of  it  at 
first  was  quite  different  from  that  which  they  re- 
ceived of  it  the  second  time.  After  referring  to 
the  evidence  for  the  pursuer,  his  Lordship  said 
that,  as  to  the  witnesses  called  on  the  part  of  the 
defender,  they  did  not  seem  to  him  to  make  any- 
thipg  at  all  in  the  case,  so  far  as  the  uttering  of 
the  words  was  concerned.  The  mere  circumstance 
of  their  not  having  heard  words  used  by  the  de- 
fender which  were  heard  by  other  persons  was  of 
no  consequence.  Two  or  three  people  might  hear 
slanderous  words  used,  and  there  might  be  twenty 
people  in  the  neighbourhood  who  did  not  hear 
them ;  but  it  did  not  follow  that  the  people  who  did 
hear  them  were  saying  what  was  not  true ;  so  that 
the  mere  non-hearing  of  a  few  persons  was  of  very 
little  consequence.  After  stating  to  which  of  the 
issues  the  evidence  of  the  witnesses  for  the  pursuer 
referred,  his  Lordship  said  that,  as  regarded  the 
words  used  in  the  fourth  issue,  the  defender  him- 
self admitted  them.  He  said  that  he  did  say  to  the 
pursuer,  **  Your  word  is  not  worth  a  damn."  His 
counsel  said  that  he  did  not  add,  "  It  is  a  wonder 
they  did  not  turn  such  a  beggar  out  of  the  country; " 
but  that  he  said,  "It  is  a  wonder  they  tolerate 
such  a  fellow  as  you  in  the  county."  And  it  was 
for  the  jury  to  say  whether,  looking  to  the  admission 
which  had  been  made,  it  did  not  instruct  that  he 
had  used  words  either  the  same  as  the  issue,  or 
words  of  the  like  tenor  or  effect.  The  words  used 
in  the  fourth  issue  were  not  quite  so  clear  and 
direct  in  their  meaning  as  some  words  in  the  |ffB- 
vious  issues ;  and  the  issue  contained  the  addition 
to  the  words,  "  meaning  thereby  to  represent  that 
the  pursuer  was  a  liar  and  such  a  duhonourable 
person  that  he  deserved  to  be  put  out  of  the 
country."  They  must  be  satisfied,  before  they 
found  a  verdict  for  the  pursuer  upon  that  issue, 
that  that  was  substantially  the  meaning  of  the 
words  which  were  used.  He  would  now  give  the 
jury  a  single  word  of  advice  upon  the  subject  of 
damages.  Vindictive  damages  must  never  be 
thought  of  in  any  case.  The  office  of  a  jury  was 
to  mediate  and  moderate  between  angry  contending 
parties.  The  one  party  thought  he  was  entitled  to 
£1000 :  the  other  party  thought  he  had  suffered  no 
wrong  at  all,  and  should  have  nothing.  It  was  the 
duty  of  the  jury  to  determine  and  draw  a  medium 
between  these  two  extravagant  extremes.  There 
were  many  cases  in  which  an  action  brought  for 
mere  vindication  of  character  would  serve  all  its 
purpose  if  accompanied  with  a  small  sum  of  da- 
mages ;  but  it  had  been  contended  to  the  juiy  that 
there  were  circumstances  in  the  present  case  which 
rendered  it  their  duty  to  find  what  were  called  ex- 
emplary damages.  Now,  what  the  exact  meaning 
of  that  might  be  he  did  not  know.  If  it  was  meant 
by  that  that  they  were  to  make  an  example  of  this 
defender  for  the  sake  of  the  public,  and  of  slanderers 
in  all  time  to  come,  then  all  that  he  had  to  tell 
them  was,  that  they  had  nothing  to  do  with  such 
considerations  as  those.  But,  on  the  other  hand, 
there  were  some  circumstances  in  this  case  which 
they  would  take  into  consideration  in  determining 
the  amount  of  damages.  It  was  undoubtedly  true 
that  the  defender  met  this  action  by  a  poaitiTe 
denial  of  having  ever  used  any  of  these  expressions. 
He  offered  no  apology  or  retractation  of  any  kind. 
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His  cotmsel  complained  that  he  was  not  a£forded 
an  opportunity  of  doing  that  before  the  action  was 
raised.  Well,  according  to  the  temper  of  the  de- 
fender, as  they  had  seen  it  exhibited,  he  did  not 
suppose  that  would  h&^o  been  of  very  much  avail ; 
but  he  certainly  was  afforded  an  opportunity  after 
the  action  was  raised,  for  there  was  no  better 
answer  to  such  an  action  as  this— one  more  be- 
eoming  a  gentleman  when  he  found  himself  in 
the  wrong — than  to  meet  it  with  an  ample  apology. 
That  was  not  done.  On  the  contrary,  a  stout 
denial  of  hsTing  used  any  of  the  expressions  was 
the  only  answer  made  to  the  action,  and  in  the 
witness-box  he  made  a  different  kind  of  statement, 
but  one  which  they  would  probably  think  hardly 
lees  offensive — an  admission  of  having  used  some 
of  the  words  complained  of,  coupled  with  the  state- 
ment that  they  were  all  true.  He  did  not  want 
to  guide  them  further  than  this  in  dealing  with 
the  question  of  damages ;  but  it  was  always  to  be 
kept  in  view  that  in  cases  of  this  kind  a  man's 
character  was  not  always  perfectly  cleared  by  hav- 
ing received  nominal  damages.  Such  a  verdict 
was  apt  to  be  misunderstood  out  of  doors ;  and  if 
mere  nominal  damages  were  giyen  in  a  case  of  this 
kind,  it  would  amount  to  this,  that  the  pursuer,  by 
being  abused  in  this  way  in  a  public  place,  had 
suffered  no  injury  that  could  be  measured  by  any- 
thing higher  than  a  small  sum  of  money.  That, 
probably,  would  not  satisfy  the  ends  of  justice  in 
soeh  a  case ;  but,  on  the  other  hand,  he  need  not 
tell  them  that  it  was  no  part  of  their  duty  to  give 
extravagant  damages,  or  to  give  the  slightest  coun- 
tenance to  the  high  and  exaggerated  view  which 
the  pursuer  of  such  an  action  sJways,  almost  neces- 
sarily, takes  of  the  injury  done  to  himself.  He  was 
quite  sure  that  the  conclusion  to.  which  they  would 
come  would  be  quite  satisfactory  to  the  public  mind 
and  to  the  Court,  whatever  it  might  be  to  either  of 
the  parties. 

The  jury  returned  a  unanimous  yerdict  for  the 
pursuer  on  all  the  issues,  assessing  the  damages  at 
£800. 

Counsel  for  Pursuer — Mr  Young  and  Mr  Bal- 
four.   Agent — Colin  Mackenzie,  W.S. 

Counsel  for  Defender — Mr  Fraser  and  Mr  J.  H. 
A.  Maodonald.    Agent — ^Thos.  Banken,  S^.C. 


Monday^Tuesday,  July  22-23. 

PRINGLS  V.  BBEMNER  AND  STIRLINa. 

(Ant*,  p.  18.) 

Separatum — Wrtmffous    Search    and  Apprehension, 
Verdict  for  pursuer. 

In  this  case,  the  pursuer  was  Jsmes  Pringle, 
mill-wright,  Bsfley  IkUll,  near  Newburgh,  Fife,  and 
the  defenders  were  James  Fleming  Bremner,  Chief 
Constable  of  the  county  of  Fife,  and  Sergeant 
James  Stirling,  an  officer  in  the  constabulary  force 
of  Fifeshire. 
The  issues  were — 

*'  1.  Whether,  on  or  about  24th  December  1864, 
the  defenders  wrongfully  and  illegally  searched 
the  house  at  Barley  Mill  occupied  by  the  pur- 
suer, or  part  thereof,  and  his  repositories,  and 
read  or  examined  writings  belonging  to  him  or 
in  his  possession,  and  took  possession  of  and 
carried  away  several  writings  belonging  to  the 
pursuer,  to  his  loss,  injury,  and  damage? 


"  2.  Whether,  on  or  about  the  24th  December  1864, 
the  defenders  wrongfully  and  illegally  appre- 
hended the  pursuer  and  detained  him  in  the 
Police  Office  at  Cupar  till  the  morning  of  the 
25th  December  1864,  to  the  loss,  injury,  and 
damage  of  the  pursuer  ?  " 
Damages  laid  at  £600. 

LoBD  OsMiDALi,  in  charging  the  jury,  said  that  in 
this  case  there  were  some  considerations  of  very  great 
importance.  On  the  one  hand,  it  was  of  the  greatest 
possible  importance  that  the  officers  of  the  law 
should  not  be  unnecessarily  or  improperly  impeded 
in  the  exercise  of  their  very  serious  and  delicate 
duty ;  it  was  of  the  greatest  importance  that  a  jury 
should  not  interpose  and  create  difficulties  in  the 
way  of  criminal  officers  discharging  their  duty, 
imposing  verdicts  for  damages  against  them  in  cir- 
cumstances where,  upon  a  full  and  deliberate  con- 
sideration, it  could  hardly  be  said  that  they  did 
exceed  their  duty.  But,  on  the  other  hand,  an 
equally  important  consideration  arose  in  this  case 
— ^namely,  that  a  jury  would  always  take  care  that, 
as  far  as  they  were  concerned,  there  would  be  no 
encouragement  to  officers  of  the  law  to  exceed  or 
step  one  iota  beyond  the  strict  line  of  their  duty  in 
the  way  of  depriving  individuals  of  their  personal 
liberty,  or  even  of  invading  the  privacy  of  their 
papers  and  documents.  Whatever  might  prevail 
in  that  respect  in  some  parts  of  the  world,  he 
thought  that  at  all  events  we  could  say  in  this 
country  that  our  persons  and  our  papers  were  per- 
fectly secure.  The  law  would  prote<^  that  security 
against  the  invasion  of  any  party  whatever,  whe- 
ther public  officer  or  private  individual.  But  the 
ends  of  justice  did  require  that  persons  might  be 
apprehended  and  detained  in  prison  to  wait  their 
trials,  or  investigation  with  a  view  to  trisl ;  and  it 
might  also  be  necessary  for  the  ends  of  justice  that 
documents,  otherwise  private,  and  belonging  to  a 
particular  individual — their  most  sacred  docutnents 
-^might  be  examined  and  taken  possession  of  Mth 
a  view  to  some  investigation  into  some  serious 
crime.  In  these  respects,  the  present  case  sug- 
gested considerations  of  the  greatest  possible  im- 
portance for  the  jury;  but  perhaps,  when  they 
came  to  direct  their  minds  to  the  particular  cir- 
cumstances of  the  present  case,  it  would  not  be 
found  that  those  general  principles  to  whidi  he 
had  alluded  presented  any  insuperable  difficulties  to 
their  arriving  at  a  just  result  in  the  present  in- 
stance ;  for  it  would  never  do  for  an  officer  of  the 
law  to  apprehend  the  person  of  any  subject,  or  to 
take  possession  of  private  papers,  merely  because 
he  said  that  he  had  suspicions  of  the  party.  In 
the  first  place,  they  would  not  omit  to  recollect 
that  the  defenders  had  a  warrant  put  into  their 
handb  of  a  limited  and  special  description— a  war- 
rant limited  entirely  to  entitling  or  authorising 
them  to  go  to  the  pursuer,  and  search  for  pieces  of 
wood  and  fragments  of  a  fusee.  The  law  of  this 
case  had  already  been  pretty  well  ascertained  by 
the  highest  judicial  authorities  in  the  country,  as 
the  case  had  been  in  the  House  of  Lords  upon  the 
question  of  relevancy,  and  the  House  of  Lords  had 
reversed  the  judgment  of  the  Court  of  Session,  and 
found  that  the  pursuer  had  stated  a  relevant  case 
to  go  before  a  jury.  The  law  of  the  case  was  then 
distinctly  stated  in  the  House  of  Lords;  and  in 
consequence  of  that,  he  could  feel  no  difficulty  in 
explaining  to  the  jury  what  was  the  law  by  which 
they  must  be  guided.  The  defenders  had  a  war- 
rant limited  to  a  search  for  pieces  of  wood  which 
were  supposed  to  be  connected  with  the  bush  of 
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the  cart  wheel,  which  was  exploded,  and  for  frag- 
ments of  a  fusee,  and  the  law  of  the  case  was  this : 
— If  they  were  satisfied,  on  the  eyidence,  that  when 
the  defenders  were  duly  engaged  in  searching  for 
the  articles  specified  in  their  search-warrant,  docu- 
ments or  writings  belonging  to  or  in  possession  of  the 
pnrsner  came  under  their  observation  which  were 
of  a  nature  to  give  the  defenders  probable  or  rea- 
sonable ground  for  believiug  that  the  pursuer  was  im- 
plicated in  the  perpetration  of  a  serious  crime,  about 
that  time  under  iuTestigation  by  the  authorities, 
the  defenders  did  not  act  wrongfully  and  wilfully 
in  taking  possession  of  said  writings  and  docu- 
ments, and  in  apprehending  the  pursuer  and  de- 
taining him  in  the  police  office  at  Cupar.  But,  on 
the  other  hand,  if  the  jury  were  satisfied,  on  the 
evidence,  that  the  defenders,  having  obtained  ad- 
mission into  the  pursuer's  house  in  order  to  execute 
the  search-warrant  which  they  held,  proceeded  to 
ransack  his  repositories  and  read  his  papers  for  the 
purpose  of  discovering  writings  or  documents  tend- 
ing to  implicate  him  in  a  crime,  and  that  the  writ- 
ings and  documents  they  took  possession  of  were 
not  such  as  to  give  the  defenders  probable  or  rea- 
sonable ground  for  believing  that  the  pursuer  was 
implicated  in  the  perpetration  of  a  serious  cringe 
about  that  time  under  investigation  by  the  autho- 
rities— ^then  in  law  they  acted  wrongifully  and  il- 
legally in  taking  possession  of  said  articles,  and 
carrying  them,  along  with  the  pursuer,  to  the  prison 
of  Cupar,  and  detaining  the  pursuer  in  the  police 
office  there.  Keeping  that  statement  of  the  law  in 
view,  the  jury  would  turn  their  attention  to  the 
position  of  the  officers  when  it  was  said  that  they 
had  reasonable  and  probable  ground  for  believing 
that  the  pursuer  was  implicated  in  the  crime  at 
Dunbog ;  and  therefore  that  they  were  justified  in 
taking  his  papers  and  also  himself.  There  was 
only  one  thing  connected  with  the  settlement  of 
Mr  Edgar  with  which  they  had  to  do,  and  that  was 
the  outrage  which  was  committed  at  his  manse  on 
the  Slst  October  1864— fully  six  weeks  before  this 
search  of  the  pursuer's  house  was  made.  All  par- 
ties concurred  in  characterising  that  as  a  diabolical 
proceeding,  which  might  have  resulted,  and  per- 
haps was  intended  to  result,  in  murder.  The  jury 
had  to  do  with  that  outrage,  because  it  was  in  con- 
sequence of  that  and  of  certain  threatening  letters 
— also  of  a  very  abominable  character — ^that  the 
public  authorities  were  put  upon  their  guard,  and 
were  endeavouring  to  discover  the  perpetrators  of 
the  outrage.  Now,  it  was  in  these  circumstances 
that  this  search  of  the  pursuer's  house  took  place. 
While,  however,  these  circumstances  might  make 
the  officers  alive  to  everything  of  a  suspicious  cha- 
racter that  might  come  into  their  hands,  it  would 
not  be  overlooked  by  the  jury,  in  coming  to  a  con- 
clusion as  to  whether  they  were  justified  in  exceed- 
ing the  express  terms  of  their  warrant,  that  the 
pursuer  had  been  resident  for  twenty  years  where 
the  search  was  made.  This  great  outrage  had  no 
doubt  created  considerable  noise  in  the  district; 
and  it  was  another  circumstance  worthy  of  con- 
sideration in  the  case  that  the  pursuer  did.  not 
abscond — he  showed,  at  least,  no  conscious  guilt  by 
flying.  Another  important  circumstance,  it  oc- 
curred to  him — ^the  jury  would  give  it  the  weight 
to  which  they  thought  it  was  entitled — ^was  that, 
when  the  officers  had  got  admission  to  his  house, 
he  made  no  objection  whatever  to  giving  them  ad- 
mittance when  they  said  they  had  a  warrant  to 
search  ;'and  he  threw  no  obstacle  in  the  way  of  a 
search.     He  sat  down  and  remained  quiescent. 


The  jury  would  also  keep  in  view  that  it  had  been 
proved  that,  whether  the  pursuer's  desk  contained 
suspicious  materials  or  not,  there  was  no  indication 
on  his  part  that  he  thought  it  contained  such  mate- 
rials, for  he  left  it  open,  exposed  to  anybody  that 
happened  to  be  in  the  house.  Now,  if  the  parsnex 
had  supposed  that  the  documents  about  which  the 
jury  had  heard  so  much  really  contained  materials 
for  his  own  conviction  and  apprehension  and  de- 
tension  as  a  prisoner,  in  respect  of  his  being  im- 
plicated in  a  series  of  crimes,  he  acted,  he  would 
say,  rather  an  innocent  part  in  keeping  sll  those 
suspicious  documents  in  his  open  desk  or  drawers 
after  the  outrage  of  Dunbog,  during  which  time 
the  matter  had  been  universally  talked  about  in  the 
district,  and  it  might  have  been  well  known  to  the 
pursuer  that  the  public  authorities  were  on  the 
alert  with  a  view  to  discover  the  perpetrators  of  the 
outrage.  Not  only  so,  but  it  had  been  proved  that 
the  pursuer  himself  had  been  three  days  preriously 
brought  up  before  the  Sheriff  with  a  view  to  pre- 
cognition on  the  very  matter  of  the  thiei^nijig 
letters.  The  pursuer  had  therefore  been  pat  upon 
his  guard,  that  he  might  expect  that  his  actings 
would  be  inquired  into ;  and  he  did  not  interfere 
with  the  papers  in  his  desk,  but  allowed  them  all 
to  remain.  The  jury  would  observe  how  this  bore 
upon  the  question,  whether  or  not  the  officers  of 
justice  had  probable  or  reasonable  grounds  for  act- 
ing as  they  did  ?  The  officers  were  entitled  and 
bound,  before  they  seized  upon  this  man's  private 
papers  without  a  warrant,  to  keep  in  view  that  this 
man  was  a  law-abiding  subject^---a  residenter :  and 
that  he  had  shown  no  inclination  or  desire  to  fly 
from  justice.  The  jury  would  consider  whether 
the  officers  were  not  bound  to  keep  all  that  in  view, 
and  they  would  keep  that  in  view  in  considering 
whetiier  the  officers  had  fair  and  reasonable  ground 
for  acting  as  they  had  done.  The  defenders  said 
that  they  discovered  a  letter  in  Bell's  hand- writing, 
and  that  that  led  them  to  search  the  papers.  The 
letter  was  before  the  jury,  and  they  would  see 
whether  they  could  suppose  that  they  were  en- 
titled to  look  at  the  letter  at  all  with  tiie  view  of 
reading  it.  The  jury  would  consider  whether  the 
circumstances,  as  they  stood  when  that  letter  of 
Mr  Bell's  came  first  under  the  eye  of  Stirling,  were 
such  as  to  give  him  probable  ground  for  supposing 
that  the  pursuer  was  implicated  in  any  crime  at  all. 
When  they  read  that  letter,  they  proceeded  to  read 
the  others,  and  those  lett-ers  were  all  at  the  com- 
mand of  the  jury,  and  they  would  consider  whether 
they  ofiered  any  sufficient  ground  for  the  officers' 
conduct  in  the  circumstances;  because,  however 
anxious  a  jury  would  always  be  to  take  care  that 
an  officer  of  the  law  was  not  impeded  in  the  exer- 
cise of  his  duty,  and  to  take  care  that  no  unneces- 
sary obstacle  should  be  placed  in  the  way  of  the  de- 
tection of  crime,  it  would  be  for  the  jury  to  say 
whether  the  officers  of  the  law  had  probable  or 
reasonable  ground  for  acting  in  this  case  as  they 
did — ^in  reading  this  man's  papers  and  taking  pos- 
session of  a  considerable  number  of  them,  and  tak- 
ing them  away,  along  with  the  man  himself,  to 
Cupar.  As  to  damages,  they  would  not  require  to 
consider  damages  at  all  if  they  gave  a  verdict  for 
the  defenders ;  but  if  they  came  to  be  of  ojanion, 
after  considering  the  whole  matter,  that  the  porsner 
was  entitled  to  a  verdict,  then  they  would  make  up 
their  mind  as  to  the  amount  of  damage.  There 
could  be  no  doubt  that  if  the  defenders  acted 
here  wrongfully  and  illegally,  the  pursuer  was 
entitled  to  something  more  than  nominal  damages. 
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It  was  a  serious  matter,  and  serions  damages  most 
be  giyen. 

The  jury  returned  a  nnanimons  verdict  for  the 
pursuer  on  both  issues,  and  assessed  the  damages 
at  £800. 

Counsel  for  Pursuer — ^Mr  Gifford  and  Mr  Mac- 
lean. Agent— William  Miller,  S.S.C.,  and  W. 
A.  Taylor,  writer,  Cupar-Fife. 

Counsel  for  Defenders — Dean  of  Faculty  (Mon- 
creiff),  SoHcitor-Qeneral  (Millar),  and  Mr  Alex- 
ander Moncrieff.  Agents — Murray,  Beith,  & 
Murray,  W.S. 


M(ynday-Tuesda\f — July  22-23. 

(Before  Lord  President.) 

BROATCH  V.  JENKINS. 
{Ante,  vol.  ii,  p.  169,  and  vol.  iii,  pp.  128  and  809.) 

Jury  Trial — Fraudulent  Mitrepreuntatioji,  Verdict 
for  defender. 

Agent  and  Client — Agenda  Aeeouni — Taxation.  If 
an  agent  renders  an  accoimt  to  a  client,  and 
taxation  of  it  is  demanded,  the  agent  is  not 
bound  by  the  account  rendered,  but  he  may 
remodel  it  and  increase  its  amount. 

This  case  was  tried  before  Lord  Barcaple  and  a 
jury  in  December  last,  when  a  verdict  was  returned 
for  the  pursuer  by  a  majority  of  9  to  3.  This  ver- 
dict was  afterwards  set  aside  by  the  Court  as  con- 
trary to  evidence.  The  present  was  the  second 
trial.  The  pursuer  was  Robert  Broatch,  writer  in 
Kirkcudbright ;  and  David  Jenkins,  writer  in 
Kirkcudbright,  was  defender.  The  issue  was  as 
follows : — 

"  Whether  the  defender  David  Jenkins,  by  frau- 
dulent misrepresentation  as  to  the  number 
and  extent  of  the  accounts,  and  amount  of  the 
balance,  claimed  by  him  from  the  defender 
Jam^  Rankine,  induced  the  pursuer  to  be- 
come a  party  to  the  minute  of  reference  No. 
29  of  process,  as  cautioner  for  the  said  James 
Rankine  ?'* 
The  minute  of  reference  referred  to  was  granted 
on  10th  November  1863.  and  was  as  follows : — 

"  We,  James  Rankine,  timber  merchant,  resid- 
ing in  Kirkcudbright,  eldest  son  and  apparent  lieir 
of  the  deceased  Adam  Rankine,  residing  in  Kirk- 
cudbright, and  Robert  Broatch,  writer  in  Kirkcud- 
bright, as  cautioner  for  the  said  James  Rankine,  on 
the  one  part ;  and  David  Jenkins,  writer  in  Kirk- 
cudbright, on  the  other  part ;  Considering  that  the 
said' David  Jenkins  and  Adam  Rankine  had  various 
business  transactions  with  each  other,  and  that  the 
former  conducted  certain  proceedings  in  the  Stew- 
ard Court  and  Court  of  Session,  and  also  did  a 
variety  of  general  business  for  the  latter,  and  also 
made  certain  cash  advances  to  him,  the  accounts 
for  which  and  for  said  business  transactions  and 
proceedings  have  never  been  adjusted  nor  paid; 
and  the  parties,  in  order  to  prevent  disputes  with 
regard  to  the  adjustment  of  said  accounts  and  ad- 
vances, do  hereby  refer  the  said  accounts  and  cash 
advances  to  Anthony  Mackenzie,  writer  in  Kirk- 
cudbright, to  tax  and  adjust  the  same ;  and  what- 
ever the  said  Anthony  Mackenzie  may  fix  and  de- 
termine as  the  balance  due  to  the  said  David 
Jenkins  on  said  accounts  and  cash  transactions, 
with  any  interest  that  may  be  due  thereon,  the 


said  James  Rankine  personally,  and  as  apparent 
heir  of  the  said  deceased  Adam  Rankine,  and  the 
said  Robert  Broatch,  as  his. cautioner,  jointly  and 
severally  bind  and  oblige  themselves  to  pay  to  the 
said  David  Jenkins,  and  this  without  prejudice  to 
any  claim  of  hypothec  he  may  have  over  the  title- 
deeds  of  the  said  Adam  Rankine ;  with  power  to  the 
said  Anthony  Mackenzie  to  take  such  probation  as 
he  may  consider  necessary;  and  the  said  James 
Rankine  personally,  as  well  as  apparent  heir  fore- 
said, binds  and  obliges  himself  to  free,  relieve,  and 
skaithless  keep  the  said  Robert  Broatch  of  all  cost, 
skaith,  damages,  and  expenses  which  he  may  sus- 
tain in  consequence  of  his  said  cautionary  obliga- 
tion. 

(Signed)        "  Jaicxb  Rankivb. 

ROBBBT  BbOATOH. 

David  Jbmkins." 

The  pursuer  adduced  as  witnesses  himself  and 
the  defender.  The  evidence  of  the  one  was  dia- 
metrically opposed  to  that  given  by  the  other. 
The  only  other  witness  examined  was  an  account- 
ant, who  explained  to  the  jury  various  alterations 
which  had  been  made  by  the  defender  upon  the 
accounts  which  he  had  rendered  to  the  late  Adam 
Rankine  prior  to  their  being  lodged  with  his  claim 
in  the  reference.    The  defender  led  no  evidence. 

The  LoBD  Pbbsidbnt,  in  his  charge  to  the  jury, 
directed  them,  inter  alia,  that  a  law-agent  who  ren- 
dered an  account  to  a  client,  offered,  by  doing  so, 
to  accept  payment  of  the  amount  stated  in  it ;  but 
if  the  dient  insisted  on  taxation  of  the  account,  or 
by  not  paying  rendered  legal  proceedings  necessary 
for  its  recovery,  the  agent  was  entitled  to  remodel 
the  account  and  increase  its  amount ;  that  in  this 
case  the  defender  was  entitled  so  to  remodel  his 
account  before  it  was  laid  before  the  arbiter,  and 
that  the  pursuer,  as  a  law-agent,  must  have  known 
this  rule  of  the  profession,  and  he  was  not  entitled 
to  a  verdict  unless  he  proved  the  fraudulent  repre- 
sentation set  forth  in  the  issue. 

After  an  absence  of  an  hour,  eleven  of  the  jury 
were  agreed  upon  a  verdict ;  and  this  having  been 
announced  to  the  parties  by  the  presiding  judge, 
they  consented  to  accept  the  verdict  of  the  majo- 
rity as  a  unanimous  one. 

The  verdict  thereupon  returned  was  for  the  de- 
fender. 

Counsel  for  the  Pursuer — Mr  J.  H.  A.  Macdonald 
and  Mr  William  Inglis.  Agent — Rob.  Johnston, 
S.S.C. 

Counsel  for  the  Defender — ^Mr  Pattison  and  Mr 
John  Burnet.    Agent — James  SomerviUe,  S.S.C. 


Tuesday^  July  23. 
SECOND   DIVISION. 

CAMERON  V,  OEORQE  MENZIES  AND  OTHERS. 

Leate — Submiesion — Deeree-Arbitral —  Corruption — 
Failure  to  hear  Partiee,  Verdict  for  the  pur- 
suer in  an  action  seeking  to  set  aside  a  decree- 
arbitral,  regulating  the  mutual  claims  between 
an  outgoing  and  incoming  tenant,  and  the  pro- 
prietor, on  the  ground  that  the  oversman  acted 
corruptly  and  before  awarding  his  decree- 
arbitral  did  not  hear  the  pursuer  on  the  mat- 
ters disposed  of. 

In  this  case,  Mr  James  Cameron,  tenant  of  the 
farm  of  Bullions,  in  the  parish  of  Torrybum  and 
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county  of  Fife,  is  pnrsner ;  and  the  Bight  Hon.  Sir 
James  William  Colvile  of  Ochiltree,  Knight,  re- 
siding atOraigflower,  Dunfermline;  George  Menzies, 
formerly  tenant  of  the  said  farm  of  Bullions,  pre- 
sently residing  at  Trentham,  Staffordshire;  and 
Alexander  Duncan,  tenant  of  the  farm  of  Pusk,  in 
the  county  of  Fife,  and  residing  there,  for  his  in- 
terest, if  he  have  any,  are  defenders. 

The  issue  sent  to  the  jury,  and  relative  docu- 
ments, were  as  follows : — 

"  It  being  admitted  that  in  the  year  1861  the  de- 
fender George  Menzies  became  tenant  of  the 
farm  and  lands  of  Crombie,  called  the  Bams 
and  Bullions  of  Crombie,  and  others,  in  terms 
of  the  lease  No.  12  of  process,  and  remained 
tenant  thereof  until  the  term  of  Martinmas 
1866,  when  he  ceased  to  occupy  the  same,  in 
terms  of  the  minute  of  renunciation  No.  12  of 
process: 

"  It  being  also  admitted  that  the  pursuer  became 
tenant  of  the  said  farm  and  lands  and  others 
at  the  said  term  of  Martinmas  1865,  in  terms 
of  the  lease  No.  18  of  process,  and  also  ob- 
tained the  assignation  No.  8  of  process  : 

"It  being  also  admitted  that  in  November  1865 
the  pursuer,  and  the  defender  George  Menzies, 
and  Colin  M*Kenzie,  W.S.,  on  behalf  of  Sir 
James  William  Colvile  of  Ochiltree,  Knight, 
the  proprietor  of  the  said  lands,  entered  into 
the  submission  No.  6  of  process,  to  Robert 
Lucas,  Bridge  of  Allan,  and  James  Robertson, 
farmer,  Hilltown  of  Beath,  who  accepted  the 
said  submission,  and  thereafter  devolved  the 
same  on  Alexander  Duncan,  farmer,  Puslc, 
Fifeshire,  as  oversman,  by  the  minute  No.  6  of 
process: 

**  It  being  also  admitted  that  the  said  oversman 
pronounced  the  decree-arbitral  No.  6  of  pro- 
cess:" 

The  decree-arbitral  referred  to  as  having  been 
issued  by  Mr  Alexander  Duncan  was  as  follows ; — 

"  I,  Alexander  Duncan,  tenant,  Pusk,  oversman 
or  umpire  chosen  by  the  referees  in  terms  of  the 
foregoing  minutes,  having  met  with  the  parties,  or 
others  on  their  behalf,  and  considered  the  mutual 
claims,  disputes,  questions,  and  differences  existing 
between  them,  hine  mde^  and  in  virtue  of  the  tack 
and  renunciation  referred  to  in  a  minute  of  refer- 
ence, and  having  also  heard  the  referees,  and  being 
well  and  wisely  advised  in  the  matters,  and  having 
God  and  a  good  conscience  before  my  eyes,  do  give 
forth  the  following  as  my  final  award  and  sen- 
tence : — 1.  In  regard  to  the  claims  for  alleged  mis- 
cropping  the  farm  and  lands  contained  in  the  tack, 
I  find  that  the  outgoing  tenant  is  not  liable  in  the 
sums  claimed  on  that  account,  nor  any  part  thereof. 
The  farm  has  been  left  in  uncommonly  good  con- 
dition, and,  in  my  opinion,  is  not  the  least  deterio- 
rated. 2.  I  find  Mr  Cameron  and  the  proprietor, 
Sir  James  William  Colvile,  liable  in  payment  to 
Mr  Menzies  in  the  following  sums— viz.,  the  sum 
of  £178,  4s.  6d.,  being  the  value  of  the  turnips 
which  have  been  measured  by  Mr  Robert  Hay,  sur- 
veyor; the  sum  of  £32,  4s.,  being  the  value  of 
manure  in  the  seed,  also  measured  by  Mr  Hay ;  the 
sum  of  £851  16b.,  being  the  value  of  the  straw 
effeiring  to  the  corns  proofed,  including  value  of 
greay  com;  the  sum  of  £22,  Is.  6d.,  being  the 
value  of  the  horse,  bones,  implement  shed,  wooden 
fence,  strained  wire  fence,  wooden  rhond  and  door, 
all  specially  mentioned  in  the  rtference ;  the  sum 


of  £240,  7s.  6d.,  being  the  value  of  1269  cwt.  of 
hay,  left  by  the  outgoing  to  the  incoming  tenant ; 
the  sum  of  £11, 16s.,  being  the  value  of  rakingB  of 
wheat,  barley^  and  oats ;  and  the  stun  of  £2, 12s., 
for  thrashing  the  proof  grain.  These  several  sums, 
amounting  together  to  £889,  Os.  6d.,  I  decern  Mr 
Cameron  and  the  proprietor  to  pay  to  Mr  Menzies, 
one-half  thereof  at  Candlemas,  and  the  other  half 
at  Whitsunday,  both  next,  with  interest  from  these 
terms  till  paid.  8.  And  I  find  Mr  Menzies  liable 
to  pay  Mr  Cameron  and  the  proprietor  the  sum  of 
£22,  48.  6d.  in  lieu  of.  satisfaction  of  his  obligation 
in  the  lease  to  maintain  and  leave  the  dwelling- 
house,  cottages,  steading,  and  offices,  stone  dykes, 
hedges,  ditches,  and  drains  in  good  order  and  con- 
dition, and  not  in  need  of  any  repairs ;  and  1  also 
find  him  liable  to  Mr  Cameron  and  the  proprietor 
in  the  sums  of  £20  and  £18,  10s.,  in  respect  of 
having  taken  from  an  extra  portion  of  ground,  and 
in  respect  of  a  second  cutting  taken  from  grass 
land;  and  I  also  find  Mr  Menzies  liable  to  Mr 
Cameron  in  the  sum  of  £116,  12s.  lOd.,  as  the  ex- 
pense of  stacking,  thrashing,  and  carrying  to  mar-' 
ket  the  crop  given  over  to  the  proprietor  or  incom- 
ing tenant,  in  terms  of  the  lease,  deducting  the 
charge  for  68  acres  stacked  by  Mr  Menzies— these 
several  sums  amounting  together  to  £177,  7s.  id. 
I  decern  Mr  Menzies  liable  in  payment  of  the  mea- 
surer's fees  for  measuring  dung  and  turnips,  and  I 
decern  all  other  expenses  to  be  paid  mutually;  and 
in  respect  to  all  other  matters  and  claims  in  dispute 
falling  under  the  reference  to  me,  I  ordain  the  par- 
ties to  grant  mutual  acquittances  or  discharges, 
hine  inde,  the  one  to  the  other." 

The  submission  mentioned  vras  entered  between 
Mr  George  Menzies,  outgoing  tenant,  Mr  James 
Cameron,  incoming  tenant,  ajid  Mr  Colin  Macken- 
zie, W.S.,  on  behalf  of  Sir  James  William  Col- 
vile, and  showed  that  the  lease  of  the  farm  of  Bul- 
lions had  been  renounced  by  Mr  Metizies,  on  con- 
dition that  he  should  leave  the  whole  houses, 
buildings,  dykes,  hedges,  fences,  ditches,  drains, 
and  rotation  of  cropping  in  the  manner  prescribed 
in  the  lease  with  regard  to  the  last  year  under  the 
tack ;  and  that  the  lands  of  Bullions  had  been  let 
to  Mr  'James  Cameron,  and  certain  obligations  of 
the  said  George  Menzies,  contained  in  the  lease  as- 
signed to  Cameron.  In  order  that  all  disputes  be* 
tween  outgoing  and  incoming  tenants  should  be 
settled  amicably,  and  that  all  the  obligations  be- 
tween these  persons  and  the  landlord  arranged,  it 
was  referred  to  Mr  Robert  Lucas,  Bridge  of  Allan, 
and  James  Robertson,  farmer,  Hilltovoi  of  Beath, 
as  arbiters,  to  pronounce  decree-arbitral,  or,  in 
case  of  difference  of  opinion  between  the  arbiters, 
it  was  to  be  referred  to  an  oversman  or  umpire.— 
"  1.  Whether  the  said  oversman  acted  corruptly  in 

pronouncing  the  said  decree-arbitral  ? 
"2.  Whether  the  said  decree-arbitral  was  wrong- 
fully pronounced  by  the  said  Alexander  Dun- 
can, without  hearing  the  pursuer  on  the  mattera 
thereby  disposed  of? 

The  trial  occupied  the  Court  tiU  after  six  o'clock, 
when  the  jury  returned  a  verdict  for  the  pursuer 
by  a  majority  of  ten  to  two. 

Counsel  for  the  Pursuer — Mr  Shand  and  Mr 
Asher.   Agents — ^Messrs  Adamson  &  Gulland,  W.S. 

Counsel  for  the  Defenders— Mr  A.  R.  Clark  and 
Mr  W.  Watson.    Agent^Mr  D.  Curror.  S.8.0. 
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Thursday-Saturday,  July  25-27. 

FIRST  DIVISION. 
(Before  Lord  President.) 

LTELL  V.  GARDTNB. 
(ArUe,  vol.  ii,  p.  251 ;  vol.  iii,  p.  299.) 
Road—Right  of  Way,    Verdict  for  defender. 

The  pursner  in  this  case  was  Alexander  Lyell  of 
Gardyne,  in  Forfarshire,  and  the  defender  was 
Thomas  Macpherson  Bruce  Gardyne  of  Middleton, 
in  the  same  connty.  The  action  related  to  a  road 
near  the  village  of  Friockheim,  in  Forfarshire, 
close  to  Middleton  House,  leading  from  Gardyne 
Den  northward  to  the  Forfar  turnpike  road.  The 
load  in  question  was  maintained  by  the  pursuer  to 
be  a  public  road,  while  the  defender  maintained 
that  it  was  private  property,  and  part  of  the  avenue 
to  Middleton  House.  The  case  was  tried  in  July 
1866,  when  the  jury  returned  a  verdict  for  the  pur- 
suer. The  defender  applied  for  a  new  trial,  which 
was  granted  by  the  Court.    The  issues  were : — 

It  being  admitted  that  the  defender  is  proprietor 
of  the  lands  of  Middleton : — 
•*1.  Whether,  for  forty  years,  or  for  time  imme- 
morial, there  has  existed  a  public  road  in  or 
near  the  line  indicated  in  the  plan  No.  6  of 
process,  and  marked  thereon  by  the  letters 
ABC,  and  leading  between  a  statute  labour 
road  and  a  turnpike  road,  both  shown  on  the 
said  plan  ? 
"  2.  Whether,  for  forty  years,  or  for  time  imme- 
morial, there  has  existed  a  public  right  of  way 
iot  foot-passengers    through    the    defender's 
lands,  in  or  near  the  line  indicated  on  the  plan 
No.  6  of  process  by  the  letters  ABO,  leading 
between  the  statute  labour  road  and  the  turn- 
pike road,  both  shown  on  said  plan  ?" 
The  jury,  after  an  absence  of  an  hour,  returned 
a  unanimous  verdict  for  the  defender. 

Counsel  for  the  Pursuer — Mr  Clark  and  Mr 
Watson.    Agent — James  Webster,  S.S.O. 

Counsel  for^  the  Defender — Dean  of  Faculty 
(Moncreiff),  Solicitor-General  (Millar),  and  Mr 
Mackay.    Agent — Alexander  Howe,  W.S. 


Thursday-Saturday,  July  25-27. 

(Before  Lord  Ormidale.) 

HUNTER  V.  GREIVB. 
Reparation — LoMofLi/e.    Verdict  for  pursner. 

The  pursuer  In  this  action  was  Archibald  Hun- 
ter, potter,  MiUerhill,  and  the  defender  was  John 
Grieve,  Bank  Park,  near  Tranent.  The  case  arose 
out  of  the  following  circumstances : — 

The  pursuer's  son,  Archibald  Hunter,  had,  ac- 
cording to  the  statement  of  the  pursuer,  been  em- 
ployed by  the  defender,  on  the  7th  January  last, 
to  work  in  one  of  the  defender's  coal-pits  as  a 
drawer.  On  the  day  after  the  pursuer's  son  com- 
menced work  in  the  pit,  and  wlule  he  was  engaged 
in  propelling  a  loaded  hutch  along  the  rails  of  one 
of  the  chambers  of  the  pit  to  the  mainway  at  the 
entrance  to  the  chamber,  a  carriage  wnich  wsjb 
ascending  the  mainway  had  not  reached  the  cham- 
ber, and  the  chamber  being  dark,  and  the  pursuer's 
son  being  behind  the  hutch  which  he  was  propel- 
ling, he  could  not  see  that  the  caniage  was  not  at 


the  entrance  to  the  chamber,  and  on  reaching  the 
entrance  the  hutch  went  down  the  mainway  or 
shaft,  carrying  the  pursuer's  son  along  with  it,  and 
he  was  killed  on  the  spot.  The  pursuer  alleged 
that,  owing  to  the  gross  negligence  of  the  defen- 
der, or  of  those  for  whom  he  was  responsible,  there 
were  no  check-blocks  at  the  termination  of  the  rails 
at  the  entrance  to  the  chamber,  and  that  it  was  en- 
tirely in  consequence  of  this  that  his  son  and  the 
hutch  feU  down  the  shaft.  The  pursuer  further 
alleged  that  the  deceased  Archibald  Hunter  had 
never  been  employed  at  a  coal-pit  until  a  day  or 
two  before  his  death.  The  day  on  which  he  met 
with  his  death  was  the  first  day  he  was  ever  down 
the  pit.  The  deceased  did  not  know  what  was  re- 
quisite with  regard  to  machinery  for  the  safety  of 
workmen  employed  in  a  pit.  In  particular,  he  did 
not  know  of  the  danger  which  the  absence  of 
check-blocks  at  the  entrance  of  each  chamber  caused 
to  the  workmen  employed  in  driving  the  hutches 
along  the  rails  of  the  chamber  on  to  the  carriage  in 
manner  above  mentioned.  He  did  not  even  know 
that  there  were  no  check-blocks  at  the  entrance  to 
the  said  chamber.  When  the  deceased,  accordingly, 
met  with  his  death,  he  had  not  gone  into  any  dan- 
ger of  whose  existence  he  was  aware.  Shortly 
after  the  deceased  Archibald  Hunter  was  killed, 
check-blocks  were  placed  at  the  entrance  of  all  the 
rooms  or  chambers  in  the  defender's  pit. 

The  defender,  on  the  other  han(£  denied  that 
the  pursuer's  son  was  in  his  employment,  main- 
taining that  he  was  employed  by  George  Beveridge, 
a  collier,  to  act  as  his  drawer  and  assistant,  and 
was  to  be  paid  by  him.    He  further  alleged  that 
the  death  of  Archibald  Hunter  was  owing  either  to 
his  own  fault  or  to  some  unavoidable  and  unex- 
plained accident,  no  similar  accident  having  ever 
happened  in  any  of  the  defender's  pits,  though  all 
the  drawers  ran  the  same  risk  as  Archibald  Hunter 
did.     The  deceased  was  warned  of  the  risk  by 
George  Beveridge,  his  employer  and  master,  and 
instructed  by  him  as  to  the  necessity  of  stopping 
his  hutch  e^ort  of  the  mainway,  and  shown  the 
method  of  doing  so — ^the  method  being  to  lay  an 
iron  rail,  which  was  there  for  the  purpose,  with 
one  end  of  it  against  a  wooden  pillar  forming  the 
upper  side  of  the  mouth  of  the  chamber,  and  the 
other  end  of  it  on  the  rail  at  the  same  side,  so  as 
to  stop  the  wheel  of  the  hutch.     The  said  rail, 
BO  placed,  served  the  same  purpose  as  a  check- 
block.    Hunter  had  gone  several  times  quite  safely 
with  hutches  to  the  mainway  before  he  was  killed. 
The  road  was  level,  and  had  he  been  careful  there 
was  no  danger.    It  was  dark,  as  other  underground 
ways  are ;  but  it  was  the  duty  of  Archibald  Hunter, 
as  it  is  of  all  others  employed  in  mines,  to  carry  a 
lamp;  and,  in  point  of  fact,  he  was  carrying  a  lighted 
lamp  at  the  time  he  fell  in.    Mr  Ralph  Moore,  the 
Government  Inspector  of  Mines,  instituted  an  in- 
quiry into  the  death  of  Hunter,  and  came  to  the 
condusion  that  his  death  was  caused  by  his  failure 
to  obey  the  instructions  given  him.    The  road  in 
the  chamber  being  level,  a  hutch  could  be  stopped 
in  a  few  feet.    No  check-block  is  necessary  for  a 
drawer  who  is  moderately  careful,  and  check-blocks 
are  not  in  use  in  mines  at  all,  except  in  the  de- 
fender's since  the  death  of  Hunter.     After  the 
death  of  Hunter,  the  defender,  being  desirous  to  do 
all  he  could  to  save  even  the  rash  and  careless 
from  danger,  fastened  one  end  of  the  iron  bar, 
which  had  formerly  been  loose,  by  a  bolt  by  the 
side  of  the  right-hand  rail,  so  tiiat  it  can  be  turned 
round  and  brought  across  the  rails.    If  it  be  so 
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turned  round,  it  will  etop  a  hutch  moving  at  a 
moderate  Bpeed  just  as  the  loose  rail  would  have 
done.  But  the  drawers  who  are  accustomed  to  the 
chamber  never  use  these  iron  bars,  which  the  pur- 
suer calls  check-blocks.  They  prefer  taking  the 
risk  of  not  using  them  to  taking  the  trouble  of 
opening  and  shutting  them. 

The  issue  was : — 
"  Whether,  on  or  about  8th  January  1867,  the  de- 
ceased Archibald  Hunter,  when  in  the  employ- 
ment  of   the    defender,  while  propelling  a 
loaded  hutch  along  one  of  the  chambers  of  a 
coal-pit  belonging  to  the  defender,  was  killed 
by  falling  down  the  shaft  of  said  coal-pit,  ow- 
ing to  check-blocks,  or  other  sufficient  means 
for  stoping  the  said  hutch,  not  being  provided, 
through  <£e  fault  of  the  defender,  to  the  loss, 
injury,  and  damage  of  the  pursuer  ? 
Damages  laid  at  £500  sterling." 
The  jury,  after  an  absence  of  three  hours,  re- 
turned a  verdict  for  the  pursuer  by  a  majority  of  9 
to  8.    Damages  were  assessed  at  £64. 

Counsel  for  Pursuer — Mr  Pattison  and  Mr  W.  N. 
McLaren.    Agent — J.  M.  Macqueen,  S.S.G. 

Counsel  for  Defender — Mr  Fraser  and  Mr  J.  C. 
Smith.    Agent — Alexander  Stevenson,  W.S. 


Saturday,  July  27. 
SECOND  DIVISION. 

LONDON  AND  CALEDONIAN  MARINE  INSUR- 
ANCE COMPANY  V.  THE  LONDON  AND 
EDINBURGH,  AND  THE  DUNDEE,  PERTH 
AND  LONDON  SHIPPING  COMPANIES. 
(Ante,  p.  167.) 
Ship — Lo$8  of  Ooods-^Breaeh  of  Contract — Liability 
of  Carrien,    Verdict  for  pursuer  in  an  action 
of  damages  against  a  shipping  company  who 
undertook  to  carry  certain  goods  and  failed  to 
deliver  them.    Verdict  for  defenders  so  far  as 
action  was  directed  against  another  company 
who  had  chartered  one  of  their  steamers  to  the 
company  that  undertook  to  carry. 
In  this  case  the  London  and  Caledonian  Marine 
Insurance  Company  (Limited^  are  pursuers,  and 
the  London  and  Edinburgh  Shipping  Company  and 
the  Dundee,  Perth  and  London  Shipping  Company 
are  defenders.    The  case  arose  out  of  the  following 
circumstance: — Messrs  Einmond,   Luke,   &  Co.^ 
Messrs  Halley  &  Bame,  Messrs  Gilroy  Brothers, 
and  Mr  William  Young  Hodge,  all  merchants  in 
Dundee,  had  in  February  1865  certain  quantities 
of  jute  in  London  which  they  wished  conveyed  to 
Dundee.    For  this  purpose  tiiey  transmitted  war- 
rants to  obtain  the  jute  to  the  agent  of  the  Dundee, 
Perth  and  London  Shipping  Company,  and  send  it 
on  to  Dundee  by  one  of  their  steamers.    The  jute 
was  collected  from  the  docks  or  sbips  in  the  river, 
but  none  of  the  steamers  of  the  Dundee  Company 
were  in  London,  and  arrangements  were  entered 
into  with  the  London  and  Edinburgh  Shipping  Com- 
pany to  charter  their  steamship  "  Temora,"  tbenlying 
m  the  Thames.    The  "  Temora''  was  chartered,  the 
jute  shipped  on  board,  and  the  vessel  sailed  from 
London  on  Sunday  the  19th  February.    All  went 
well  tiU  the  vessel  reached  Fifeness,  when,  in  a  fog, 
it  ran  on  the  Carr  Bock,  near  Fifeness.    The  vessel 
and  cargo,  with  the  exception  of  a  small  quantity 
of  jute,  were  lost.    The  merchants  in  Dundee,  on 


being  advised  that  the  jute  was  shipped  on  board 
the  "  Temora,"  insured  it  to  the  total  amount  of 
£6689,  lis.  with  the  London  and  Caledonian 
Marine  Insurance  Company,  and  this  araonnt,  after 
deducting  £447, 16s.  8d.  net  savings  from  the  wreck, 
was  paid  by  the  insurance  company  to  the  mer- 
chants, the  latter  giving  the  company  an  assigna- 
tion of  any  claim  they  might  have  against  the 
Dundee,  Perth  and  London  Shipping  Company  for 
breach  of  contract  by  their  failure  to  deliver  the 
jute  to  the  consignees  in  Dundee.  The  London 
dud  Caledonian  Marine  Insurance  Company  there- 
fore bring  the  present  action  against  the  shipping 
companies  for  restitution  of  the  money  they  paid  in 
insurances,  alleging  that  the  vessel  and  the  cargo 
were  lost,  not  through  "  the  act  of  God,  lightning, 
or  the  perils  of  the  sea,"  but  through  the  fault  of 
those  in  charge  of  the  vessel.  The  action  is  brought 
against  the  Dundee,  Perth  and  London  Shipping 
Company  for  breach  of  contract  as  public  carriers, 
and  against  the  London  and  Edinburgh  Shipping 
Company  for  breach  of  an  implied  contract  conse- 
quent on  the  company  chartering  their  steamer  to 
the  Dundee,  Peirth  and  London  Company.  The 
Dundee  Company  held  that  they  were  not  respon- 
sible for  the  wreck  and  consequent  loss  of  the  cargo, 
as  it  was  not  their  vessel;  while  the  Edinburgh 
Company  maintained  that  the  "Temora"  was 
hired  by  them  to  the  Dundee  Company,  but  that 
there  was  no  contract  specific  or  implied  between 
them  and  the  owners  of  the  goods,  and  that  they 
therefore  could  not  be  liable. 

The  issue  sent  to  the  jury  was  as  follows  :— 
"  Whether,  in  or  about  February  1865,  the  defen- 
ders, the  London  and  Edinburgh  Shipping 
Company,  received  on  board  the  screw  steam- 
ship **  Temora  "  the  various  quantities  of  jute 
mentioned  in  the  schedule  hereunto  annexed, 
and  undertook  to  carry  the  same  from  London 
to  Dundee,  and  to  deliver  the  same  at  Dundee 
to  the  parties  entitled  thereto?  And  whether, 
in  breach  of  said  undertaking,  the  said  de- 
fenders failed  to  deliver  the  said  jute,  or  part 
thereof,  at  Dundee,  to  the  loss,  injury,  and 
damage  of  the  owners  and  of  the  pursuers,  as 
their  assignees  ?" 
There  was  a  second  issue  applicable  to  the  Dun- 
dee, Perth  and  London  Shipping  Company. 

Amount  claimed  per  schedule,  £6191,  ISs.  4d., 
with  interest  at  five  per  cent,  from  22d  February 
1866. 

Evidence  having  been  led  and  counsel  heard, 
the  Lord  Justice-Clerk  summed  up.  The  jury  then 
retired,  and,  after  a  short  absence,  returned  the 
following  verdict : — "  The  jury  unanimously  find 
for  the  pursuers  on  the  second  issue,  aiid  for  the 
defenders,  the  London  and  Edinburgh  Shipping 
Company,  on  the  first  issue ;  and  find  the  Dundee, 
Perth  and  London  Shipping  Company  liable  in 
£5191,  ISs.  4d.  of  damages,  as  sued  for,  with  ex- 
penses." 

Counsel  for  the  Puisuers— Mr  Gifibrd  and  Mr 
Shand.  Agent— Mr  James  Webster,  S.S.C.  Local 
Agent— Mr  J.  W.  Thomson,  solicitor,  Dundee. 

Counsel  for  the  London  and  Edinburgh  Ship- 
ping Company— Mr  A.  B.  Clark  and  Mr  Duncan. 
Agents— Messrs  Home,  Home,  &  Lyell,  W.a 
Local  Agent— Mr  P.  S.  Beveridge,  S.S.C. 

Counsel  for  the  Dundee,  Perth  and  London 
Shipping  Company— The  Solicitor-General  and 
Mr  W.  Watson.  Agents— Messrs  M*Ewen  &  Car- 
ment,  W.S.  Local  Agents— Measn  J.  J.  &  J. 
Ogilvie,  Solidtors,  Dundee. 
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Friday-,  July  12. 

OUTER   HOUSE. 
(Before  Lord  Barcapel.) 

MINISTER  OF  COLINTON  V,  POULIS  AND 
OTHERS. 
Teinds —  Valuation — Surrender — Minister —  Titular, 
CircoiDBtances  in  which,  in  a  question  between 
an  heritor  and  a  minister  as  to  a  proposed  sur- 
render of  teinds  in  a  locality,  an  objection  by 
the  minister  to  the  valuation  on  which  the 
surrender  proceeded,  founded  on  the  allegation 
that  it  had  been  carried  through  without  the 
presence  or  citation  of  the  titular,  repelled. 
In  the  locality  of  Colinton,  Sir  James  Liston 
Foulis  of  Woodhall,  Bart.,  and  his  curators,  lodged 
a  minute  of  surrender  of  the  teinds  of  the  lands 
and  barony  of  Woodhall,  so  far  as  not  previously 
sold.     The  teinds  of  the  whole  barony  were  valued 
by  a  decree  of  valuation,  dated  4th  March  1681,  at 
eight  bolls  bear,  four  bolls  wheat,  four  bolls  meal, 
and  sixteen  bolls  oats. 

The  minJBter  lodged  objections  to  the^  proposed 
surrender,  and  stated  the  following  pleas  in  law : — 
(1)  The  valuation  founded  on  having  been  a  mere 
transaction  between  the  heritor  of  the  lands  and 
the  tacksman  of  this  teinds,  the  decree  sustaining 
and  allowing  the  same  can  have  no  operation  after 
the  termination  of  the  tacksman's  right ;  ^2)  There 
can  be  no  permanent  yaluation  of  the  teinds  of  a 
parish  without  the  presence  or  at  least  the  citation 
of  the  titular  or  party  having  right  to  the  property 
of  the  teinds ;  and  ('8)  There  having  been  no  in- 
tervention of  the  titular  in  the  process  in  which  the 
decree  founded  on  was  pronounced,  and  the  right 
of  the  tacksman  who  appeared  in  the  process  as  the 
sole  party  having  right  to  the  teinds  having  long 
ago  expired,  the  said  decree  is  no  longer  operative, 
and  is  nuU  and  void  as  a  valuation  of  the  teinds. 

The  Lord  Ordinary  repelled  the  objections  for 
the  minister,  sustained  the  surrender,  and  pro- 
nounced the  ifollowing  interlocutor : — 

"  Edinburgh,  July  12,  1867.— The  Lord  Ordinary 
having  heard  counsel  for  the  parties,  and  considered 
the  closed  record  in  the  question  between  Sir  James 
Liston  Foulis  and  his  curators,  minuters,  and  the 
minister,  with  the  process  and  productions,  repels 
{he  objections  stated  by  the  minister  to  the  valua- 
tion founded  on  by  tbe  minuters ;  sustains  the  sur- 
render tended  by  them,  and  decerns:  Finds  the 
minister  liable  in  expenses  ;  allows  an  account 
thereof  to  be  given  in,  and  when  lodged,  remits 
the  same  to  the  auditor  to  tax  and  report. 

"  E.  F.  Maitlahd. 
"  Note. — ^The  objections  stated  by  the  minister 
to  the  valuation  are  founded  solely  on  the  allega^ 
tion  that  it  proceeded  without  the  presence  or 
citation  of  the  titular.  He  pleads,  first,  that  the 
valuation  was  a  mere  transaction  between  the 
heritor  and  a  tacksman  ;  and,  secondly,  that  there 
can  be  no  permanent  valuation  without  the  pre- 
sence, or  at  least  the  citation,  of  the  titular  or 
party  having  right  to  the  property  of  the  teinds. 
These  grounds  of  objection  are  not  insisted  or  con- 
curred in  by  the  present  titular,  but  are  maintained 
only  by  the  minister,  whose  predecessor  in  the 
benefice  was  present  and  took  part  in  the  proceed- 
ings in  the  valuation.  The  Lord  Ordinary,  how- 
ever, assumes  that  the  present  minister  has  a  title 
to  maintain  the  objection,  which,  if  well  founded 


in  fact  and  law,  would  imply  that  there  never  was  a 
statutory  and  valid  valuation  of  the  teinds  in  ques- 
tion. In  the  case  of  Brydie  v.  Johnston  11  S.,  229, 
the  minister  was  held  entitled  to  object  to  a  valuation 
to  which  his  predecessor  had  been  made  a  party, 
that  it  was  led  by  the  superior  of  the  lan(^, 
though  the  objection  was  not  sustained  on  the 
merits. 

"  The  valuation  founded  on  by  Sir  J.  L.  Foulis 
is  contained  in  a  decree  of  approbation  by  the  High 
Commissioners,  dated  4th  March  1681.  It  appears 
from  liie  extract-decree  of  approbation  that  a 
valuation  of  the  parish  of  Hailes  (now  Colinton) 
had  been  led  before  the  Sub-Commissioners,  and  was 
of  that  date  presented  to  the  High  Commissioners 
and  read  in  their  presence,  and  sustained  and 
allowed  by  them.  In  particxdar,  the  sub-valua- 
tion of  the  teinds  of  the  lands  of  Woodhall  and 
Bonally,  part  of  which  it  is  now  proposed  to  sur- 
render, was  specially  sustained  and  allowed. 

*'  The  form  of  procedure  was  peculiar,  but  such 
as  is  known  to  have  been  at  that  time  practised  by 
the  High  Commissioners  in  approving  of  sub- 
valuations.  There  does  not  appear  to  have  been 
any  summons  of  approbation,  and  apparently  the 
proceedings  were  carried  through  by  direction 
of  the  High  Commissioners  themselves,  and 
not  at  the  instance  of  any  private  party.  Sir 
John  Connell,  i,  282,  states  that  *  in  1681  and 
1632  a  number  of  the  decreets  of  approbation 
simply  bear  that  the  Commissioners  had  heard, 
read,  seen,  or  considered  the  roport  of  the  Sub- 
Commissioners  produced,  and  that  it  was  approved 
of  after  warning  the  parties  to  attend.'  Among 
other  instances  of  this  practice  he  refers  to  the 
case  of  Hailes  ^Colinton)  now  under  consideration. 
He  gives  an  extract  from  the  sederunt  book  of  the 
Commissioners  of  an  order  by  them  for  proclamation 
and  warning  to  the  titulars,  tacksman,  and  heritors 
of  the  pari&hes  of  St  Cuthbert's  and  Liberton  to 
attend  on  1st  December  1680,  *  for  sighting  of  the 
valuations'  of  these  parishes.  He  says  further  that 
'  about  the  same  period,  a  practice  became  prevalent 
of  the  parties  interested  executing  before  the  High 
Commissioners  summonses  of  approbation  of  the  re- 
ports of  the  Sub-Commissioners.'  He  cites  as  one 
of  the  earliest  examples  of  this  latter  form  of  pro- 
ceeding the  case  of  Aehtertool  on  16th  July  1681, 
which  is  after  the  date  of  the  approbation  in 
the  present  case.  He  also  says,  p.  288,  that '  after- 
wards a  form  was  introduced  of  issuing  summonses 
in  name  of  the  Commissioners  themselves,'  which 
shows  that  they  held  themselves  entitied  to  take 
the  initiative  in  the  approbation  of  valuation  led  be- 
fore the  Sub-Commissioners.  The  Lord  Ordinary 
does  not  think  it  can  be  doubted  that  approbations 
carried  through  at  that  time  in  the  first  of  these 
three  forms  were  perfectly  competent  and  effectual 
so  far  as  regarded  the  mode  of  procedure. 

"  Ai)  approbation  in  that  form  of  the  lands  in 
question,  and  the  other  lands  in  the  parish  of  Colin- 
ton,  was  in  point  of  fact  carried  through,  as  appears 
from  the  decree,  an  extract  of  which  is  produced. 
The  first  question  which  arises  is, — whether  any  in- 
competency or  nullity  appears  on  the  face  of  the 
decree.  All  extrinsic  objections  have  been  long  cut 
off  by  the  negative  prescription.  No  defect  which 
could  be  shown  aliunde  to  have  attached  to  the  pro- 
ceedings before  the  Sub-Commissioners,  could,  it  is 
thought,  have  afforded  an  effectual  ground  of  chal- 
lenge against  the  validity  of  the  decree  of  the  High 
Commissioners  sustaining  and  allowing  the  sub- 
valuation.    But  in  point  of  fact  no  evidence  what- 
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eyer  remains ;  at  all  eyents  none  haa  been  produced 
regarding  the  procedure  before  the  Sub-Commis- 
noners.  It  only  appears  that  there  had  been  a  sub- 
yaluation  by  which  the  teinds  had  been  yalued  at 
the  amount  set  forth  in  the  decree  of  the  High 
GommiasionerB  In  the  absence  of  all  eyidence  to 
the  contrary,  effect  must  be  giyen  to  the  legal  pre- 
sumption in  fayour  of  the  regularity  and  solemnity 
of  such  proceedings.  For  anytliing  that  appears, 
the  titular  may  haye  been  the  pursuer  of  the  sub- 
yaluation,  or  a  party  called  to  it;  and  it  cannot.be 
presiimed  that  it  was  carried  through  behind  his 

"  The  objection  is  thus  confined  to  the  proceed* 
ings  in  the  approbation.  It  would  not  be  compe- 
tent, after  prescription  has  run,  to  look  beyond  the 
decree  for  eyidence  as  to  these  proceedings,  and,  in 
fact,  no  other  eyidence  exists.  The  objection 
taken  to  the  approbation  is,  that  it  was  carried 
through  without  the  citation  or  presence  of  the 
titular,  who  is  said  to  haye  been  the  Earl  of  Lau- 
derdale ;  and  that  Sir  James  Foulis,  then  of  Colin- 
ton,  who  was  present  and  took  part  in  the  proceed- 
ings, and  is  called  the  titular  on  the  face  of  the 
decree,  was  only  tacksman  under  a  long  lease.  The 
Lord  Ordinary  does  not  think  that  eyidence  is  to 
be  found  on  the  face  of  the  decree  to  proye  that 
the  titular  was  not  cited.  From  the  nature  of  the 
procedure  and  the  terms  of  the  decree,  it  does  not 
appear  in  what  form  parties  were  cited  or  warned 
to  attend.  If  the  warning  was  giyen  in  the  man- 
ner and  terms  cited  by  Sir  John  Gonnell  as  haying 
been  used  in  the  cases  of  St  Cuthbert's  and  Liber- 
ton,  it  was  expressly  addressed  to  the  titulars  as 
well  as  the  tacksman.  At  all  eyents,  it  cannot  be 
assumed  that  the  titular  was  not  cited  in  the  form 
of  citation  of  parties  then  in  use  by  the  Commis- 
sioners. The  present  case  is  quite  different  from 
those  in  which  the  proceedings  haye  commenced 
with  a  summons ;  there  is  an  extract  in  the  long 
form  afterwards  adopted,  setting  forth  minutely  the 
whole  procedure.  The  statement  in  such  an  ex- 
tract that  certain  parties  wero  cited,  may  g^ye  rise 
to  the  presumption  that  others,  who  are  not  men- 
tioned, wero  not  cited.  But  the  Lord  Ordinary  does 
not  think  that  the  terms  of  this  extract-decree  afford 
any  such  presumption — thero  is  no  setting  forth  of 
the  prior  steps  of  proceduro,  and  of  the  parties  cited. 
The  commencement  of  the  decree  is  in  these  terms : 
— '  The  whilk  day  the  yaluation  of  the  kirk  and 
parroch  of  Hailes  was  presented  to  the  Commis- 
sioners for  surrenders  and  teynds,  and  red  in  their 
audience,  and  8r  James  FouUs  of  Colintoune, 
James  Murray,  maister  of  wark,  parochiners  of 
Hailes,  and  Maister  James  Thomson,  minister  at 
Hailes,  being  present,  and  at  length  heard  here- 
upon, the  romanent  parochiners  being  lawfullie 
warned,  oft  tymes  called,  and  not  compeared,  the 
Commissioners  sustains  and  allows  the  said  yalua- 
tions  as  is  hereafter  sett  doune  in  order.'  Sir 
James  Foulis,  hero  mentioned,  was  an  heritor  in 
the  parish,  and  also  tacksman  of  the  whole  pai^ 
Bonage,  teinds,  and  titular  in  his  own  right  of  the 
yicarage.  The  decree  then  proceeds  with  a  sepa- 
rate approbation  of  the  yaluation  of  the  teinds  of 
each  heritor's  lands.  The  first  of  these  is  the 
yaluation  of  the  lands  of  Woodhall  and  BonaUy, 
part  of  which  now  belongs  to  Sir  J.  L.  Foulis,  and 
are  the  lands  the  teinds  of  which  he  now  proposes 
to  surronder.  They  then  belonged  to  Mr  Adam 
Cunninghame.  This  part  of  the  decree  bears  that 
'  Sir  James  Foulis  of  Colintoune,  Knight,  haying 
right  to  the  teynds  of  the  parroch  of  Hailes,  and 


Maister  James  Thomson,  minister  at  Hailes,  com- 
pearand  personallie,  and  being  at  length  heard  here- 
upon ;  and  the  said  Adam  Cunninghame,  advocate, 
now  heritor  of  the  said  lands,  being  lawfully  waned, 
ofttimes  called  and  not  compearand,  the  Commis- 
sioners sustains  and  aUows  the  yaluation  foresaid.' 
It  is  mentioned  in  the  moro  general  and  introdoc- 
tory  part  of  the  decree  that  the  parishioners,  mean- 
ing heritors,  had  been  lawfully  warned,  and  were 
ofttimes  called  and  did  not  appear ;  and  in  the  part 
of  the  decree  relating  to  Woodhall  and  Bonally 
that  is  specially  stated  in  rogard  to  Cunninghame, 
the  heritor  of  these  lands.    The  same  statement  is 
made  in  regard  to  the  absent  heritors  of  each  pro- 
perty in  the  parish  as  the  yaluations  of  their  hmds 
aro  seyerally  approyed.    The  object  of  that  state- 
ment is  not,  howeyer,  to  set  forth  all  the  parties 
who  had  been  cited,  but  to  show  that  the  Commis- 
sioners, in  approying  of  tJie  yaluations,  after  hear- 
ing Sir  James  Foulis  and  the  minister,  both  of 
whom  had  an  interest  adyerse  to  the  heritors,  did 
not  proceed  to  judgment  without  giring  them  also 
an  opportunity  of  being  heard.     As  they  looked 
upon  Sir  James  Foulis  as  representing  the  titularity, 
they  did  not  make  any  similar  statement  in  regard 
to  the  titular.    But  the  Lord  Ordinary  does  not 
think  that  ciroumstauoe  affords  any  presumption 
either  that  he  was  not  originally  warned  in  the 
same  way  as  the  other  parties  interested,  or  that 
he  was  not  called  in  Court  to  answer  to  such  cita- 
tion as  he  had  got. 

"  On  these  grounds,  the  Lord  Ordinary  is  led  to 
the  conclusion  that  thero  is  here  no  case  for  hold- 
ing that  the  titular  was  not  cited.  If  he  was  cited, 
his  absence  cannot  giye  rise  to  any  yalid  objection. 
In  this  yiew  of  the  case  there  is  no  room  for  the 
more  difficult  questions  which  wero  disposed  of  in 
the  recent  case  of  the  Deans  of  the  Cho^  Royal  y. 
Joknetone,  5  MT.,  414,  in  which,  from  the  form  of 
the  proceduro  and  of  the  extract,  it  clearly  appeared 
on  the  face  of  the  decree  that  the  only  party  called 
as  ropresenting  the  titularity  was  the  Earl  of  Bno- 
cleuch,  who  was  said  to  haye  been  oxdy  a  tacksman. 
But  if  it  could  be  held  that  the  terms  of  the  extract- 
decree  in  the  present  case  show  that  Sir  James 
Foulis  of  Colinton,  was  the  only  party  c^ed  to  re- 
present the  titularity  in  the  process  of  approbation, 
while,  as  the  objector  alleges,  the  Earl  of  Lauder- 
dale was  then  the  titular,  the  Lord  Ordinary  is  of 
opinion  that,  in  accordance  with  the  decision  in  the 
Chapel  Royal  case,  the  objection  would  be  cut  off 
by  the  negatiye  prescription.  Upon  the  face  of  the 
decree  in  that  purt  of  it  where  the  yaluation  of  the 
lands  in  question  was  approyed,  it  appears  that  Sir 
James  Foulis  was  heard  as  *  haying  right  to  the 
teinds  of  the  parish  of  Hailes/  and  whero  the  yalu- 
ations of  the  other  lands  are  successiyely  approved 
he  is  said  to  haye  been  heard  as  'titiUar  of  the 
teinds  of  the  parish  of  Hailes,'  the  two  expressions 
being  eyidently  used  as  synonymous.  It  is  thus 
clear  on  the  yiews  giyen  effect  to  by  the  majority 
of  the  Judges  in  the  ChapH  Royal  case,  that  if  no 
other  party  was  called  as  titular,  Sir  James  Foulis 
was  receiyed  by  the  Commissioners  as  for  the  time 
being,  at  least,  the  party  holding  and  entitled  to  re- 
present the  titularity,  and  his  appearance  in  that 
capacity  was  sustained  by  them.  It  would  be  the 
less  romarkable  that  they  should  haye  done  so,  as 
it  appears  from  the  statement  in  condescendence 
IV.,  which  is  not  disputed,  that  beheld  a  tack  from 
the  late  Queen,  wife  of  James  VI.,  for  his  lifetime 
and  nineteen  years  thereafter,  which  had  been  pro- 
rogated by  the  Oommisaioners  for  the  Plantation  of 
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Kirks,  in  1618  for  another  liferent,  and  two  terma 
of  nineteen  years  from  the  ish  of  the  original  tack. 
The  objection,  that  in  snch  circumstances  the  Com- 
missioners sustained  the  appearance  of  Sir  James 
as  titular,  is  just  of  the  same  kind  with  that  which 
was  held  in  the  case  of  the  Chapel  Royal  to  fall 
under  the  negative  prescription.  If  prescription 
applied  wlien  the  objection  was  stated  by  the  titu- 
lar himself,  it  must  do  so  equally  where  it  is 
brought  forward  by  the  minister.  This  is  not  a  case 
in  which  the  plea  of  the  minister  is  that  the 
valuation  does  not  apply  to  him,  being  rea  inter 
alio*  acta.  His  predecessor  was  not  only  called, 
but  appeared,  and  was  heard  for  the  interest 
of  the  benefice.  That  may  not  affect  the  right 
of  the  present  incumbent  to  appear  and  state 
objections  to  the  competency  or  validity  of  the 
valuation.  But  in  so  doing  he  seeks  to  challenge 
the  decree  as  fundamentally  null  as  against  all 
parties  since  the  expiry  of  the  tack,  and  in  the 
present  case  he  does  so  on  a  ground  extrinsic  of  the 
decree  itself.  The  right  to  insist  on  such  a  chal- 
lenge of  an  ex  facie  valid  and  competent  decree,  falls 
under  the  negative  prescription  at  whosoever  in- 
stance it  may  be  brought.  In  the  present  case 
there  does  not  seem  to  be  any  question  of  practical 
importance  as  to  the  period  from  which  prescription 
began  to  TUfi.  As  the  minister  was  not  only  called, 
but  took  part  in  the  proceedings,  the  valuation  was 
judicially  known  to  him  from  its  date ;  and  on  that 
ground  the  Lord  Ordinary  is  of  opinion  that  pre- 
scription ran  from  the  first.  Again,  it  was  founded 
upon  and  given  effect  to  in  the  locality  of  1710, 
with  express  consent  of  the  minister,  who  was  thus 
made  aware  of  its  import  and  of  the  effect  to  which 
it  was  founded  upon  against  him  and  his  successors 
in  the  benefice. 

"  If  the  valuation  bore  to  be,  as  is  pleaded  by  the 
minister,  a  mere  transaction  between  the  heritor 
and  a  tacksman,  that  would  have  been  properly 
pleaded  ope  excepiionis  by  way  of  objection  to  the 
surrender,  but  as,  in  the  view  which  the  Lord  Or- 
dinary takes,  that  form  of  the  case  for  the  minister 
is  clearly  untenable,  and  his  contention  resolves 
into  a  challenge  of  the  decree  on  an  extrinsic 
ground,  it  could  only  be  effectually  made  in  a  re- 
duction. If  the  Lord  Ordinary  had  not,  after  fully 
hearing  parties  on  the  whole  case,  been  satisfied 
that  the  ground  of  challenge  is  not  maintainable 
on  its  merits,  he  would  have  allowed  the  minister 
an  opportunity  to  bring  a  reduction,  if  so  advised. 
But  in  the  view  which  he  takes  of  the  case,  he  is 
in  a  position  to  decide  it  independently  of  the  plea 
that  a  reduction  was  necessary.  "  E.  F.  M." 

Parties  acquiesced. 

Counsel  for  Sir  James  Listen  Foulis,  Bart.,  and  his 
Curators — Mr  Hcdl.   Agent — ^Andw.  Grieve,  W.S. 

Counsel  for  Minister — Mr  Cook.  Agent — W. 
Traquair,  W.S. 


COURT   OF  SESSION. 


Friday,  July  19. 
SECOND  DIVISION. 

TRUSTEES    OF    WILLIAM     S.     YOUNG    AND 
•     OTHERS  V.  WILLIAM  YOUNG  AND  HIS 

TUTOR  ad  litem. 

Service — Conditional     Inxfifufe — Suhsiihjte — Obliga- 
tion to  Infeft.     By  morlis  causa  Bcttleraent  rA 


disponed  liis  whole  estate,  heritable  as  well  ss 
moveable,  to  himself  and  the  child  or  children 
of  his  body,  equally  between  them,  and  to  their 
assignees  and  dispenses,  whom  faijing  to  B, 
C,  D,  and  E,  and  their  assignees  and  disponees, 
the  share  of  any  of  them  dying  without  issue 
to  go  to  the  survivors.    The  clause  of  obliga- 
tion to  infeft  was  direptly  and  exclusively  in 
favour  of  B,  C,  D,  and  E.     A  died  without 
issue,  and  survived  by  all  the  grantees,  and 
shortly  afterwards  B  died  without  having  ex- 
pede  service  to  A.     In  an  action  at  the  instance 
of  Bs  testamentary  trustees,  and  of  C.  D  and 
E  against  A's  heir-at-law.  Held  (1)  that,  by 
the  terms  of  A's  settlement  B  was  a  substi- 
tute, and,  not  having  served  to  the  granter, 
no  right  had  vested  in  him  capable  of  be- 
ing transmitted  to  third  parties ;  (2)  that,  the 
.  obligation  to  infeft  did  not  confer  upon  the 
substitutes  a  jus  crediti  capable  of  being  en- 
forced against  the  granter's  heir-at-law.  and 
vesting  in  them  a  morte  teeUUorie,  but  that 
that  clause  must  be  read  consistently  with  the 
dispositive  clause,  and  as  intended  simplj  to 
afford  facilities  for  completing  their  titles  as 
subsitutes. 
Observations  (per  Lords  Cowan  and  Neaves),  repu- 
diating the  authority  of  the  case  of  Hamilton 
V.  Hamilton  as  reversed  by  the  House  of  Lords 
(1724).— Robertson's  Appeals.  498. 
'  This  action  of  declarator,  constitution,  and  adju- 
dication in  implement  was  raised  against  William 
Young,  as  heir  of  the  late  Joseph  Young  of  Dunearn, 
by  (1)  Peter  James  Gavin  and  others,  the  testa- 
mentary trustees  of  the  deceased  William  Simson 
Young  (the  defender's  father) ;  (2J  David  Young ; 
(8)  Margaret  Meldrum  Young,  cnildren  of  the  de- 
ceased Thomas  Young ;  and  by  (4^  Joseph  Mathe- 
son  Purvis ;  (6)  Jessie  Mary  Purvis ;  and  (6)  John 
Murray  Purvis. 

The  summons  concluded  for  declarator  that  the 
said  Joseph  Young  died  on  or  about  17th  Novem- 
ber 1864  without  leaving  issue,  and  also  for  de- 
clarator that  the  obligations  contained  in  the  de- 
cea.sed  Joseph  Young's  settlement  in  favour  of  tlie 
said  deceased  William  Simpson  Young  vested  in 
the  latter  during  his  lifetime,  and  were  transmitted 
by  his  settlement  to  his  said  trustees.  The  sum- 
mons further  concluded  that,  in  implement  of  the 
obligation  contained  in  the  settlement  of  the  de- 
ceased Joseph  Young,  the  defender,  as  his  heir, 
should  be  ordained  to  make  up  his  title  to  the  de- 
ceased's estates,  and  convey  them  to  the  pursuers. 
There  was  also  the  usual  alternative  conclusion  to 
meet  the  case  of  the  defender  renouncing  or  failing 
to  convey. 

The  pursuer's  case  was  based  entirely  on  the  terms 
of  Mr  Joseph  Young's  settlement,  under  which  they 
maintained  a  personal  right  to  the  lands  vested  in 
William  Simson  Young  and  the  individual  pur- 
suers upon  the  death  of  the  testator. 

The  following  are  the  important  parts  of  Mr 
Y'oung's  settlement : — 

•*  I,  Joseph  Young  of  Dunearn,  in  order  to  regu- 
late the  management  and  distribution  of  my  means 
and  estate  after  my  decease,  and  for  the  love  and 
'  favour  which  I  have  and  bear  to  the  persons  after- 
named  and  designed,  and  for  other  good  causes  and 
considerations,  do  hereby  give,  grant,  assign,  ahen- 
'  ate,  and  dispone  to  and  in  favour  of  myself  and  the 
lawfully-begotten  child  or  children  of  my  own  body,  - 
equally  between  them,  and  to  their  assignees  or 
disponees,  whom  failing  to  William  Simson  Young, 
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David  Young,  Margaret  Meldnim  Yonng,  and 
Helen  Yonng,  residing  in  Leith,  my  consins,  child- 
ren of  the  deceased  Thomas  Yonng,  merchant  in 
Leith,  two  third-parts  or  shares ;  and  in  the  event 
of  any  of  these  my  disponees  dying  without  leaving 
lawful  issue,  or  disponing  or  assigning  their  share, 
his,  her,  or  their  shares  shall  go  to  and  belong 
equally  to  the  surviyors  or  survivor,  or  the  lawful 
children  of  the  said  survivors  or  survivor ;  and  to 
John  Purvis  junior,  merchant,  Singapore,  Joseph 
Purvis,  merchant  there,  and  Jessie  Mary  Purvis, 
presently  residing  in  Edinburgh,  my  cousins,  child- 
ren of  John  Purvis,  merchant  in  Singapore,  one 
third-part  or  share,  and  to  their  respective  heirs  and 
assignees  whomsoever,  my  whole  means  and  estate, 
heritable  and  moveable,  real  and  personal,  wherever 
situated  or  addebted,  which  shall  belong  or  be  ad- 
debted  to  me  at  the  time  of  my  death,  with  the 
whole  vouchers  and  instructions  of  the  said  move- 
able and  personal  estate,  and  the  writs  and  evidents 
of  said  heritable  estate.*' 

The  clause  of  obligation  to  infeft  was  in  these 
terms: — 

"Moreover,  I  oblige  myself  and  my  heirs  and 
successors,  to  infeft  and  seise  the  said  William 
Simson  Toung,  David  Yeung,  Margaret  Meldrum 
Young  and  Helen  Young,  and  the  survivors  or  sur- 
vivor of  the  said  disponees,  or  the  lawful  children 
of  the  said  survivors  or  survivor ;  and  the  said  John 
Purvis  junior,  Joseph  Purvis  and  Jessie  Mary  Purvis, 
MsA  their  respective  heirs  and  assignees,  in  the  whole 
lands  and  other  heritages  above  disponed  requiring 
infeftment ;  and  for  that  purpose  to  grant  all  deeds 
and  conveyances  that  may  be  necessary :  But  al- 
ways with  and  under  the  burden  of  my  lawful  debts 
and  obligations,  payment  of  my  funeral  expenses, 
and  of  such  gifts  or  legacies  as  I  may  think  proper 
to  leave  by  any  deed  or  writing  to  be  executed  by  me 
at  any  time  of  my  life :  And  I  hereby  nominate 
and  appoint  the  said  William  Simson  Young, 
David  Young,  Margaret  Meldrum  Young,  and 
Helen  Youujz,  and  the  survivors  or  survivor  of  them, 
and  the  lawful  children  of  the  survivors  or  survivor, 
and  the  said  John  Purvis  junior,  Joseph  Purvis,  and 
Jessie  Mary  Purvis,  to  be  my  sole  executors :  And 
I  reserve  ftill  power  to  alter,  innovate,  or  revoke 
these  presents  in  whole  or  in  part :  And  I  dispense 
with  tne  delivery,  and  I  reserve  my  liferent  right, 
and  I  consent  to  registration  hereof  for  preservation. 
In  witness  whereof^"  &c. 

The  pursuers  averred,  and  it  was  not  disputed, 
that  Mr  Joseph  Young  died  without  leaving  issue, 
and  was  survived  by  William  Simson  Young  and 
the  other  beneficiaries  mentioned  in  the  deed. 
William  Simson  Young  died  on  12th  August  1865, 
leaving  a  mutual  general  trust-disposition  and  set- 
tlement conveying  to  the  pursuers  Peter  James 
Gavin  and  others,  as  trustees,  his  whole  heritage  of 
every  description. 

Defences  were  lodged  for  the  defender  William 
Young,  a  pupil,  and  a  tutor  ad  litem  was  appointed 
to  him. 

The  defender  pleaded — 

1.  The  pursuers  have  no  sufficient  titie,  at  least 
they  have  not  set  forth  any  sufficient  title,  to  sue 
the  present  action,  or  to  obtain  decree  in  terms  of 
the  conclusions  thereof.  2.  The  late  William  Sim- 
son Young  being  only  a  substitute  heir  of  provision 
under  the  disposition  and  settiement  of  the  late 
Joseph  Young,  and  having  died  without  being 
vested,  by  service  or  otherwise,  with  any  titie  to  the 
subjects  described  in  the  conclusions  of  the  sum- 
mons, he  could  not  and  did  not  transmit  any  titie 


thereto  to  the  trustees  named  in  the  tmst-dispod- 
tion  and  settiement  executed  by  him  and  his  spouse. 
Mt  separatim,  the  defender,  being  himself  the  sab- 
stituie-heir  of  provision  next  in  order  to  the  said 
William  Simson  Young  under  the  said  Joseph 
Young's  disposition  and  settlement,  is  entitled  in 
his  own  right  to  the  share  of  the  subjects  in  ques- 
tion, which  is  said  to  have  fallen  to  the  said  Wil- 
liam Simson  Young,  and  is  under  no  obligation  to 
give  effect  to  William  Simpson  Young's  trast-diB- 
position  and  settlement.  8.  The  remaining  pur- 
suers being,  according  to  the  terms  of  the  dispod- 
tion  and  settiement  of  the  late  Joseph  Yonng,  mere 
substitute-heirs  of  provision,  and  having  alleged  no 
active  title  by  service  or  otherwise  to  the  snbjectB 
in  question,  they  are  not  entitied  either  to  sne  the 
present  action,  or  to  succeed  in  it.  4.  As  the  de- 
fender does  not  represent,  and  is  under  no  obliga- 
tion to  represent,  the  late  Joseph  Young  as  heir  of 
line  or  conquest,  and  as  the  pursuers  have  no  good 
grounds  of  action,  he  is  entitied  to  absolvitor. 

The  Lord  Ordinary  (Ormidalk),  on  15th  Msich 
1867,  pronounced  this  interlocutor : — 

"  Finds  that  the  deceased  Joseph  Young,  by  his 
disposition  and  settlement,  dated  7th  May  1858, 
libelled  on,  alienated  and  disponed  his  whole  means 
and  estate,  heritable  and  moveable,  which  shonld 
belong  to  him  at  the  time  of  his  death,  to  and  in 
favour  of  himself  and  of  the  lawfully-begotten 
child  or  children  of  his  body,  equally  between  them, 
and  to  their  assignees  or  disponees,  whom  failing 
to  William  Simson  Yonng,  now  deceased,  whose 
trustees  are  pursuers,  and  to  the  pursuers  David 
Young,  Margaret  Meldrum  Young,  and  Helen 
Young,  two-third  parts  or  shares ;  andi,  in  the  event 
of  these,  his  disponees,  dying  without  leaving  law- 
ful issue,  or  disponing  or  assigning  their  shares, 
his  or  her  share  should  go,  and  belong  equally  to 
the  survivors  or  survivor,  or  the  lawful  children  of 
the  survivors  or  survivor,  and  to  the  pursuers  John 
Purvis  junior,  Joseph  Purvis,  and  Jessie  Mary  Purvis, 
one-third  part  or  share,  and  to  their  respective  heirs 
or  assignees  whomsoever :  Finds  it  is  admitted  that 
the  said  deceased  Joseph  Young  died  on  or  about 
the  17th  of  November  1864,  unmarried  and  with- 
out leaving  lawful  issue  of  his  body :  Finds  it  is 
stated  by  the  pursuers,  the  trustees  of  the  said  now 
deceased  William  Simson  Young,  that  he,  having 
survived  the  said  Joseph  Young,  died  on  or  about 
the  12th  of  August  1865,  and  that  it  is  not  stated 
by  them  that  he  had  expede  any  service  as  substi- 
tute-heir of  provision  or  otherwise  to  the  said  Joseph 
Young,  or  that  he  had  made  up  any  title  whatew 
to  the  heritable  estate,  or  any  part  thereof,  whidi 
had  been  alienated  and  disponed  as  aforesaid  by  the 
said  disposition  and  settiement  of  the  said  Joseph 
Young ;  but  that,  on  the  contrary,  it  was  expressly 
admitted  at  the  debate  that  no  such  serrice  was  ex- 
pede or  titie  made  up :  Finds  also  that  it  is  not  w- 
leged  by  the  other  pursuers  that  they  have  expede 
any  service  to  the  said  deceased  Joseph  Young,  or 
made  up  any  title  whatever  to  the  foresaid  heritable 
properties  or  estate,  or  any  part  thereof;  and  nnoa 
that  no  such  service  or  titie  has  been  produced  or 
founded  on  by  them :  Finds  in  these  circumstances, 
that  the  said  now  deceased  William  Simson  Young 
was  only  substitute-heir  of  provision  under  the  dis- 
position and  settiement  of  the  late  Joseph  Young, 
and  having  died  without  being  vested  ^y  8«r^fpfJ' 
otherwise  with  any  right  or  titie  to  the  hentawe 
properties  or  estate  referred  to  and  described  m 
the  conclusions  of  the  action,  or  any  part  thereoi, 
he-  did  not  transmit  any  titie  tiiereto  to  tiie  pu^ 
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snen,  hla  trustees ;  and,  therefore,  to  that  effect  and 
extent  sustains  the  plea  in  defence,  and  in  respect 
thereof  assoilzies  the  defender  from  the  oouclu- 
sions  of  the  summons,  so  far  as  it  is  at  the  instance 
of  the  said  William  Slmson  Young's  trustees,  and 
decerns :  And,  in  regard  to  the  other  pursuers,  finds 
that  they  also  are  suhstitute-heirs  of  provision  to 
the  said  Joseph  Toung  under  his  disposition  and 
settlement,  and  have  not  averred  or  produced  any 
sufficient  title  to  sue  or  maintain  the  action,  and 
therefore,  quoad  them,  and  to  that  effect  and  extent 
sustains  the  pleas  in  defence,  and  in  respect  there- 
of dismisses  the  action,  and  decerns :  Finds  the  de- 
fender entitled  to  expenses,"  &c. 

**  Note, — ^The  question  discussed  before  the  Lord 
Ordinary  was,  Whether  the  late  William  Simson 
Toung  and  the  other  pursuers  were  to  be  viewed 
and  treated  as  the  direct  and  immediate  disponees 
of  the  late  Joseph  Young,  or  conditional  institutes 
under  his  disposition  and  settlement,  or  as  substi- 
tute-heirs of  provision  merely  to  him  under  that 
deed?  If  the  former,  as  was  contended  for  by  the 
pursuers,  a  personal  right  and  title  to  the  properties 
in  question  vested  in  William  Simson  Young  and 
the  other  pursuers  on  the  death  of  Joseph  Young 
without  issue ;  but  if,  on  the  other  hand,  it  is  to  be 
held,  as  was  contended  for  by  the  defender,  that 
William  Simson  Young  and  the  other  pursuers 
were  merely  heirs  of  provision  substituted  to  Joseph 
Young  as  the  institute  under  the  destination  in  his 
disposition  and  deed  of  settlement,  it  appears  to  the 
liord  Ordinary  necessarily  to  follow,  and  indeed 
was  not  disputed,  that  the  result  the  Lord  Ordinary 
has  arriyed  at  is  correct. 

"  That  the  late  Joseph  Young  was,  according  to 
the  terms  of  the  destination  referred  to,  the  in- 
stitute or  disponee  to  whom  the  properties  in 
question  were  in  the  first  instance  conyeyed, 
cannot  be  questioned ;  and  that  he  survived  for 
some  time  the  execution  of  his  disposition  and 
setUement  could  not  of  course  be  denied.  If,  there- 
fore, the  properties  had  been  so  disponed  to  Joseph 
Toung  by  any  deed,  not  being  a  mortia  causa  settle- 
ment, there  could  be  no  doubt  that  the  personal 
right  and  title  to  the  properties  would  be  tn  hare- 
ditate  jaeerUe  of  him  on  his  death,  and  that  the  late 
William  Simson  Young  and  the  pursuers  could 
not  take  up  or  become  vested  in  that  personal  right 
or  title  except  by  general  service  to  Joseph  Young, 
as  heirs  of  provision  substituted  to  him. 

*'  But  the  pursuers  relied  on  the  circumstance  of 
Joseph  Young's  disposition  and  settlement  being  a 
fnortit  causa  deed,  and  on  the  peculiarity  of  many 
of  its  clauses,  denoting,  as  they  maintained,  that  it 
was  not  intended  to  have,  and  cannot-  be  held  as 
having  had,  any  effect  until  after  the  granter's 
death  ;  and,  in  thjs  way,  it  was  argued  for  the  pur- 
suers, that  Joseph  Young  himself  neither  did  nor 
could  take  anything  under  the  deed,  and,  as  he  left 
no  issue  of  his  body,  they  on  his  death  stood,  with 
reference  to  the  destination  in  his  disposition  and 
settlement,  in  the  position  of  direct  or  immediate 
disponees  or  conditional  institutes,  in  whom  a  per- 
sonal right  and  title  to  the  properties  and  relative 
obligations  in  question  then  vested,  and  that  not 
only  was  there  no  necessity  for  a  general  service 
by  them  to  Joseph  Young,  but  that  any  such 
service  would  have  been  inept  and  of  no  avail.  In 
support  of  this  view,  the  pursuers  cited  the  cases  of 
ColqtUunm  V.  Colquhaun,  17th  February  1881, 5  Sh., 
W.  and  S.,  82,  and  8th  July  1881, 9  Sh.,  91 1 ;  and  Fogo 
T.  Foffo,  28th  February  1840,  2  D.,  651 ;  22d  June 


1841,2  Robinson,  440;  11th  March  1842, 4  D.,  1063; 
and  18th  August  1848, 2  Bell's  Appeals,  195. 

"  It  appears  to  the  Lord  Ordinary  that  the  con- 
tention of  the  pursuers  is  ill  founded,  and  that  the 
authorities  relied  on  by  them  are  inapplicable  to 
the  present  case. 

"If  Joseph  Young,  in  place  of  disponing  his 
heritable  estate,  as  he  did,  to  himself  and  the  heirs 
of  his  body,  whom  failing  to  the  pursuers,  had 
made  it  in  favour  of  some  individual  nominalim, 
whom  failing  to  the  pursuers,  and  if  suc^  in- 
dividual, who  would  in  that  case  be  the  institute, 
had  predeceased  him  without  the  deed  having 
been  ever  delivered  to  him  or  otherwise  made 
operative  in  his  favour,  then  the  pursuers  would 
have  been  in  the  position  of  conditional  institutes, 
and  have  been  vested  in  a  personal  right  and  title 
to  the  properties  on  the  death  of  Joseph  Young  as 
such  conditional  institutes,  and  the  authority  of  the 
cases  of  Colquhoun  and  Fogo  would  have  been  in 
point.  But  here  Joseph  Young,  by  his  disposition 
and  settlement,  instituted  himself  as  first  disponee, 
and  he  necessarily  took  under  it,  and  became  vested 
in  the  personal  right  and  title  to  the  pA)perties 
thereby  conveyed ;  and  if  this  be  so,  it  of  course 
follows  that,  at  his  death,  the  personal  right  and 
title  which  had  been  thus  vested  in  him  did  not  ex 
ipso  transmit  to  the  pursuers,  but  remained  till  taken 
up  by  the  proper  service  in  his  haretUtas  jaeens, 

"  In  conformity  with  this  view,  Mr  Erskine  states 
(Institutes,  iii,  8,  78)  that  *a  service  as  heir  to  one 
who  was  not  at  his  death  in  the  right  of  the  subject 
intended,  to  be  carried,  is  improper  and  ineffectual. 
A  settlement^  there/ore^  or  disposition  in  which  the 
^ranter  does  not  first  institute  himse{f^  but  makes  over 
the  subject  from  himself  to  his  son,  whom  failing 
to  a  stranger,  can  be  no  foundation  for  a  service  by 
the  substitute  as  heir  of  provision  to  the  granter. 
For,  although  the  feudal  right  of  fee  of  the  estate 
remained  with  the  granter  notwithstanding  the 
disposition,  yet  the  personal  right  of  the  subject, 
which  is  the  only  thing  conveyed  by  the  disposition, 
did  not  continue  to  the  granter,  and  so  cannot 
be  carried  by  a  service  as  heir  to  him.'  So  also, 
in  conformity  with  the  same  doctrine,  Professor 
Bell  (Principles,  sect  1886),  says  that  *a  disposition 
to  the  granter  himself,  whom  failing  to  A  B,  fol- 
lowed by  infeftment,  vests  the  fee  in  the  granter, 
and  on  his  death  A  B  must  enter  by  special  service 
as  heir  of  provision  to  him.'  And  in  the  next 
section  (1887)  the  professor  goes  on  to  explain  that 
'  where  m  such  a  case  infeftment  has  not  followed 
on  the  disposition,  service  is  still  necessary  in  the 
person  of  A  B.  But  there  is  no  place  for  a  special 
service  to  take  up  the  right  under  the  disposition. 
The  right  to  the  unexecuted  procuratory  or  precept 
contained  in  the  disposition  being  personal  must 
be  taken  up  by  a  general  service'  (sec.  1888). 
'  Where  the  nominatim  substitution  is  not  im- 
mediate (as  in  a  destination  to  A  and  his  heirs, 
whom  falling  to  B),  tiie  necessity  for  service  by  p 
has  never  been  doubted,  and  that  service  must  be 
special  if  the  institute  have  taken  infeftment'  (sec. 
1889]).  *  Where  the  disposition  is  not  to  the  gran- 
ter himself,  but  to  the  heirs-male  of  the  granter, 
whom  failing  to  a  nominatim^  and  there  are  no 
heirs-male  of  the  granter,  this  is  not  held  a  con- 
ditional institution  of  A,  and  he  must  serve  heir  of 
provision  in  special  to  the  granter.*  To  the  same 
effect  do  the  late  Mr  Sandford  (Treatise  on  Entiuls, 
492)  and  Professor  Menzies  (Lectures,  2d  ed.,  p. 
758)  state  the  law.  And  all  of  these  learned 
authors  cite  various  decided  cases  in  support  of 
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their  statements.  Reference  may  be  made  in 
particnlar  to  the  cases  of  M'Culloch  in  1781,  Mor., 
14,866;  Creditors  of  Carlton  v.  Gordon,Sih  February 
1748,  M.,  14,866 ;  Livingstone  v.  Lord  Napier,  in 
1762,  M.,  15,409  and  16,418  ;  and  Peacock  v.  Glen, 
22d  June  1826,  4  Shaw,  742.  Althongh  the  de- 
cision in  the  last  of  these  cases  appears  to  have 
turned  a  good  deal  on  a  point  which  was  not 
founded  on  by  the  defender  here,  the  principles  of 
law  and  conveyancing  on  which  the  Lord  Ordinary 
has  proceeded  were  expressly  referred  to  as  being 
undoubted  by  the  learned  Judges  in  the  course  of 
their  opinions. 

•*  Nor  has  the  Lord  Ordinary  found  anything  in 
the  reports  of  the  cases  of  Colquhoun  and  Foffo  op- 
posed to  the  law  as  adopt-ed  by  him,  and  illustrated 
in  the  cases  referred  to ;  on  the  contrary,  the  law 
as  so  adopted,  and  the  cases  referred  to,  appear  to 
have  been  distinctly  recognised  as  unchallengeable 
in  Foffo's  case,  especially  by  Lords  Moncreiff,  Cock- 
bum,  Mackenzie,  and  Guninghame,  whose  opinions 
met  with  the  approval  of  the  great  majority  of  the 
Court,  and  were  given  effect  to  in  the  judgment 
pronounced.  See  particularly  pages  1106,  1107, 
1109, 1128, 1125,  and  1129  of  the  report  of  the  case 
in  the  fourth  volume  of  Dunlop. 

"  The  pursuers  founded  strongly  on  the  deed  in 
the  present  instance  being  a  mortis  causa  settlement, 
on  its  being  a  conveyance  of  the  universitas  of  the 
granter's  estate,  on  their  being  alluded  to  through- 
out the  deed  as  'disponees,'  and  on  its  containing  an 
obligation  to  infeft  directly  and  expressly  in  their 
favour  as  disponees.  But  many,  if  not  all,  of  these 
peculiarities  are  to  be  found  in  the  decided  cases 
which  have  been  referred  to ;  and,  indeed,  some  of 
these  cases  appear  to  the  Lord  Ordinary  to  have 
been  more  unfavourable  for  the  principle  given 
effect  to  in  them  and  by  the  prefixed  interlocutor 
than  the  present.  Thus,  in  the  case  of  the  Creditors 
of  Carleton  v.  Gordon,  the  deed  was  a  mortis  causa 
settlement  of  the  universitas  of  the  granter  just  as 
here ;  and  it  was  held  that  the  fee  of  the  property 
in  dispute  was  in  the  granter  at  his  death,  and 
that  a  service  was  necessary  to  take  it  up,  although 
the  disposition  was  not  to  himself  directly  and  ex- 
pressly as  institute,  but  to  and  in  favour  of  the 
heirs-male  of  his  body,  whom  failing  to  John 
Gordon.  But  there  having  been  no  heirs-male  of 
the  granter's  body,  the  fee  was  held  to  have  re- 
mained with  himself,  and  that  John  Gordon,  who 
survived  him,  was  merely  an  heir  of  provision  sub- 
stituted to  him,  and  bound  accordingly  to  make  up 
his  title  by  service  to  the  granter.  In  the  case 
also  of  Peacock  v.  Glen,  the  deed  was  a  mortis  causa 
settlement,  and  it  contained  both  precept  and  pro- 
curatory,  and,  in  the  latter,  the  party,  who  was  found 
to  be  an  heir  of  provision  merely,  was  expressly 
alluded  to  as  a  '  disponee.' 

"  On  the  other  hand,  there  was  cited  for  the  pur- 
suer, besides  the  cases  of  Oblquhoun  and  Fogo,  the 
case  of  Steele  v.  Young,  28d  January  1828,  2  Sh., 
146 ;  but  that  was  a  very  special  case,  and  in  no 
\iew  of  it  does  the  Lord  Ordinary  see  how  it  affords 
any  aid  to  the  pursuer.  In  some  respects,  indeed, 
it  might  be  referred  to  as  a  case  favourable  to  the 
defender ;  for  there  not  only  was  the  deed  a  mortis 
causa  settlement,  but  that  portion  of  it  on  which 
the  judgment  turned  was  a  conveyance  in  general 
terms,  just  as  in  the  present  instance,  of  the  wni- 
versitas  of  the  granter's  estate ;  but  it  does  not  ap- 
pear from  the  report  that  this  circumstance  was  of 
itself  held  to  affect  the  question  of  title  which  was 
rais'ed  and  determined. 


"  The  Lord  Ordinary,  however,  understood  the 
pursuers  chiefly  to  rely  on  the  circumstance  of  the 
obligation  to  infeft  in  the  present  case — ^not  the 
precept  of  sasine  or  procuratory  of  resignation,  for 
there  is  none  such — being  directly,  expressly,  and 
exclusively  in  favour  of  the  lat«  William  Simson 
Young  and  the  other  pursuers,  as  the  granter's 
disponees ;  and  they  cited,  in  support  of  their  argu- 
ment founded  on  that  circumstance,  and  as  illus- 
trative of  the  efficiency  of  such  an  obligation,  the 
case  of  Renton  v.  Ansiruther  (1  Bell's  Appeals,  p. 
129,  and  2  Bell's  Appeals,  p.  21 4,  and  more  espe- 
cially pp.  226-7).  But  really  that  case  has  no 
bearing  on  the  present,  the  question  there  being 
whether  a  party  having  a  mere  personal  right  to 
lands  could  validly  make  a  procuratory  of  resigna- 
tion the  basis  of  an  entail.  Nor  can  the  well  esta- 
blished principle  of  law  be  overlooked,  that  the  dis- 
positive clause  is  the  dominant  and  ruling  one,  to 
which  all  the  others  are  held  to  be  subordinate 
and  accessory  merely.  Accordingly,  in  Shanks  v. 
The  Kirk  Session  of  Ceres,  27th  January  1797  (M., 
4295),  where  the  fee  of  a  property  was  given  to  one 
person  by  the  dispositive  clause  of  a  deed,  and  the 
precept  of  sasine  contained  warrant  for  infefting  a 
different  person  in  the  fee,  the  right  of  fee  was 
held  to  be  determined  by  the  dispositive  clause, 
and  it  was  observed  that  the  effect  of  the  discre- 
pancy was  not  to  vest  the  fee  in  the  party  named 
in  the  precept,  because  there  was  no  act  of  trans- 
mission to  him,  but  merely  to  make  the  true  dia- 
ponee's  right  still  personal,  inasmuch  as  the  mis- 
take in  the  precept  prevented  his  converting  it 
into  a  real  right  by  infeftment.  So  also,  in  the 
case  of  Forrester  v.  Hutchinson,  11th  July  1826 
(4  Sh.,  824),  where  an  estate  was  given  by  the  dis- 
positive clause  to  the  disponee  and  heirs-male  of 
his  body,  but  the  procuratory  authorised  resigna- 
tion for  new  infeftment  in  favour  of  the  disponee 
and  the  heirs  of  his  body,  the  dispositive  clause 
was  held  to  rule  and  received  effect.  The  Lord 
Ordinary  cannot,  therefore,  allow  himself  to  be 
affected  by  the  circumstance  of  the  obligation  to 
infeft  in  the  present  case  being  directly  and  exclu- 
sively in  favour  of  the  late  William  Simson  Young 
and  the  other  pursuers,  in  place  of  being  strictly 
in  accordance  with  the  dispositive  clause. 

"  For  the  reasons  now  stated,  the  Lord  Ordinary 
has,  notwithstanding  the  very  able  and  instructive 
argument  which  was  addressed  to  him  on  behalf  of 
the  pursuers,  found  himself  constrained  to  decide 
as  he  has  done ;  and  he  may  add  that,  having  re- 
gard to  the  arrangements  which  appear  to  have 
been  in  the  course  of  being  carried  into  effect  prior 
to  William  Simson  Young's  death,  on  the  faith  and 
assumption,  apparently,  that  a  right  to  a  share  of 
the  properties  in  question  had  vested  in  him  on 
the  death  of  his  cousin  Joseph  Young,  it  is  with 
regret  that  he  has  been  unable  to  arrive  at  any 
other  conclusion.  The  Lgrd  Ordinary,  however, 
feels  that  to  interfere  with  established  and  gene- 
rally understood  rulee  in  matters  of  conveyancing 
and  the  msUring  up  of  titles  might  lead  to  very 
perilous  consequences." 

The  pursuers  reclaimed. 

GiFFOBD  and  Rettib  for  them  argued — 

1.  According  to  the  proper  construction  of  the 
dispositive  clause,  William  S.  Young  and  the  in- 
dividual pursuers  were  conditional  institutes,  and 
not  substitutes.  The  structure  of  the  deed  showed 
that  the  granter  intended  it  not  to  have  effect  till 
the  moment  of  death,  at  which  date,  if  he  had 
children,  he  was  to  be  institute  himself;  if  he  had 
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no  children,  William  S.  Young,  &c.,  were  to  be  in- 
stitutes. The  opinions  of  the  large  majority  of  the 
Judges  in  the  case  of  Fogo^  though  no  judgment 
proceeded  upon  the  point,  may  now  be  regarded  as 
settling  that  a  mortis  causa  conveyance  to  a 
stranger  who  predeceases  the  granter  carries  no 
personal  fee  to  him.  From  this  it  follows  that 
there  is  no  feudal  necessity  for  a  de  presenti  per- 
sonal fee  being  given  to  any  one  in  a  mortis  causa 
conveyance.  It  was,  therefore,  quite  competent  for 
the  testator  to  frame  the  deed  so  as  to  suspend  its 
effect  till  it  should  be  ascertained  whether  he 
should  die  childless  or  not.  The  fact  of  the  testa- 
tor in  all  the  subsequent  parts  of  the  deed  calling 
William  S.  Young,  &c.,  his  *'  disponees, "  showed 
the  testator's  intention  to  dispone  to  them  subject 
to  the  condition  si  sine  liberis  which  he  had  ex- 
pressed. The  natural  reading  of  the  clause  was, 
**I  dispone  to  myself  and  my  children;  failing 
children,  I  dispone  to  William  Simson  Young," 
&c, ;  Colquhoun  v.  Colquhoun^  17th  February  1831, 
Jurist,  iii.,  811,  and  8th  July  1881,  p.  694 ;  Fogo 
V.  Fogo,  26th  February  1840,  xii.,  869,  and  18th 
August  1848,  xvi.,  tt;  Hamilton  v.  Hamilton^  10th 
June  1714,  M.,  14,360,  rev,  18th  April  1724,  Robert- 
son's App.,  498. 

2.  Even  if  the  dispositive  clause  were  read  as 
giving  the  granter  a  pers^onal  fee  dtiring  his  life, 
and  therefore  as  placing  William  S.  ^ouwg,  &c.,  in 
the  position  of  substitutes,  the  obligation  to  infeft 
being  directly  in  favour  of  William  S.  Young,  &c., 
gave  them,  whenever  the  succession  opened  to  them 
as  substitutes,  a  good  personal  right  to  the  lands. 
This  obligation  to  infoft  was  an  obligation  on  the 
granter  and  his  heirg.  of  line  and  of  provision  to 
complete  a  title,  and  convey  to  the  substitutes 
named.  If  this  obligation  was  a  good  obligation 
to  any  effect,  being  conceived  in  favour  of  William 
S.  Young,  &c.,  directly,  no  service  was  required  to 
vest  it  in  them,  and  no  service  was  competent.  It 
never  was  an  obligation  in  favour  of  the  granter, 
and  therefore  could  not  be  taken  out  of  his  estate 
by  service.  The  only  question  was,  whether  it 
was  competent  for  the  granter  to  impose  this  obli- 
gation to  infeft  the  substitutes  upon  himself  and 
his  heirs  ?  The  fact  of  the  granter  having  given  a 
personal  fee  to  himself  by  the  dispositive  clause 
did  not  prevent  him  from  imposing  any  burden 
upon  that  fee.  No  doubt,  the  obligation  to  infeft 
must  be  read  as  conditional  on  the  granter  dying 
without  issue,  but  this  does  not  affect  its  efficacy 
when  the  condition  was  purified.  The  Lord  Ordi- 
nary was  wrong  in  supposing  that  there  was  a  col- 
lision between  the  dispositive  clause  and  the  clause 
of  obligation  to  infect.  The  two  clauses  were  in- 
dependent of  each  other.  The  obligation  to  infeft 
was  obviously  inserted  for  the  purpose  of  enabling 
the  nominatim  substitutes  to  complete  their  title  in 
the  easiest  manner  without  the  necessity  of  service. 
There  was  not  the  slighost  reason  to  suppose  that 
the  testator  intended  this  obligation  to  infeft 
William  S.  Young,  &c.,  to  be  conditional  on  their 
serving  to  the  granter  as  heirs  of  provision.  The 
only  condition  expressed  or  implied  was  the  condi- 
tion si  sine  liberis^  and  that  having  been  purified,  a 
pure  obligation  remained  in  favour  of  William  S. 
Young,  &c. — Ogilvy  v.  Ogilvy,  16th  December  1817, 
F.  C;  Stewart  v.  Stewart,  2d  March  1815,  F.  C; 
QordofCs  Trustees  v.  llurp^,  4th  December  1821, 
1  S.,  185  (N.  E.,  176) :  SteeU  v.  Young,  23d  January 
1828,  2  8.,  146 ;  Renlon  v.  Anstruthnr,  28th  Febru- 
ary 1848,  Jurist,  xvi,  53 ;  Bwhanan  v.  Young,  ISth 
March  1860,  Jurist,  xxxii,  418. 


N.  C.  Campbbll  and  Thomson  for^the  defender 
answered — 

1 .  By  his  disposition  and  settlement  Mf  Joseph 
Young  disponed  his  estates  to  himself  and,  on  his 
death,  to  his  children,  if  he  had  any,  and  failing 
them  to  William  S.  Young  and  others.  In  this 
way  a  personal  right  to  the  estate  vested  in  the 
granter,  and  on  his  death  that  right  required^o  be 
taken  out  of  his  hcereditas  jacens  by  service.  If  he 
had  left  children,  they  must  have  taken  lip  that  right 
by  service  as  heirs  of  provision,  and  those  called 
failing  them  could  not  be  in  a  different  position. 
William  S.  Young  never  served  to  the  granter,  and 
accordingly,  no  interest  vested  in  him  which  was 
capable  of  being  transmitted  to  third  parties.  The 
cases  of  Colquhoun  and  Fogo  (supra)  were  not  in 
point,  as  there  the  granter  did  not  institute  himself 
— Ersk,  iii.,  8,  78;  Bell's  Prin.,  sects.  1886-89; 
Sandford  on  Entails,  492;  Menzies  Lectures  (2d 
ed.).758;  BeU's Lectures,  1023;  M'CullochY,M*Leod, 
10th  July  1781,  M.,  14,366;  Creditors  of  Carleton 
V.  Gordon,  8th  February  1748,  M.,  14,866;  Living- 
stone V.  T^yrd  Napier,  1762,  M.,  15,409  and  15,418; 
Peacock  V.  GUn,  22d  June  1826,  4  S.,  742  (N.  E., 
749). 

2.  The  clause  of  obligation  to  infeft  was  part  of 
the  same  deed  as  the  dispositive  clause,  and  it  is  a 
well  established  principle,  that  the  latter  is  the 
dominant  clause,  to  which  the  former  must  bend  as 
auxiliary — Shanks  v.  The  Kirk  Session  of  Ceres, 
27th  January  1797,  M.,  4295 ;  Forrester  v.  Butehin- 
son,  11th  July  1826,  4  S.,  824  (N.  E.,  881). 

At  advising — 

Lord  Justice-Clbrk — In  this  case  the  pursuers, 
who  are  the  trust-disponees  of  the  deceased  William 
Simson  Young,  as  also  David,  Margaret,  and  Helen 
Young  and  others,  the  children  of  John  Purvis,  in 
virtue  of  their  alleged  rights  under  the  settlement 
of-  the  late  Joseph  Young,  seek  to  obtain  decree 
against  his  heir  to  make  up  titles  and  convey  to 
them  certain  valuable  heritable  properties  men- 
tioned in  the  summons,  or  otherwise  to  adjudge 
these  estates.  The  action  rests  upon  supposed 
obligations  contained  in  the  deed  in  their  favour, 
by  which  they  are  said  to  have  a  direct  right  of 
action. or  Jus  erediti  vested  in  them  enforceable 
against  the  heirs  of  the  granter.  The  Lord  Ordi- 
nary has  found  that  they  have  no  such  right ;  that 
the  right  under  the  deed  was  not  one  of  direct  obli- 
gation in  their  favour,  but  a  right  as  heirs  substi- 
tuted to  the  granter,  requiring  service ;  that  Wil- 
liam S.  Young  not  having  served,  and  having  died 
without  having  expede  service,  has  transmitted  no 
right  to  his  trust-disponees;  and  that  the  other 
parties  who  have  not  expede  services  in  like  manner 
have  no  such  right.  The  Lord  Ordinary  has  as- 
soilzied the  defender  in  so  far  as^soncerns  the  pur- 
suers the  trustees  of  William  Simson  Young,  and 
finds,  in  so  far  as  regards  the  other  pursuers,  that 
they  have  not  averred  or  produced  a  sufficient  title, 
and  dismisses  the  action. 

The  liord  Ordinary,  in  a  very  elaborate  note,  has 
reviewed  the  authorities  applicable  to  the  case,  and 
has  explained  the  grounds  of  his  judgment  very 
fully.  I  concur  in  the  result  to  which  the  Lord 
Ordinary  has  come,  and  very  much  upon  the  grounds 
assigned  by  his  Lordship. 

The  argument  addressed  to  us  was  founded  on  a 
construction  of  the  dispositive  clause,  read  in  con- 
nection with  other  clauses  of  the  deed,  from  which 
it  was  contended  that  the  deceased  William  Sim- 
son Young  and  the  other  pursuers  were  institutes 
under  the  deed  on  the  contingency,  which   ha$ 
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happened,  of  the  granter  dying  without  issue,  and 
on  the  efficacy  of  a  clause  by  which  an  obligation 
was  said  to  be  ezpressly  imposed  upon  the  heir,  to 
complete  titles  in  his  person  in  order  to  vest  them 
.in  these  estates. 

The  dispositive  clause  is  one  by  which  the  granter 
conveys  "  to  and  in  favour  of  myself  and  the  law- 
fully begotten  child,"  &c.  I  am  wholly  unable  to 
read  this  clause  in  any  other  sense  than  one  which 
institutes  the  granter  and  substitutes  his  children, 
if  he  shall  have  children,  as  heirs  of  provision  to 
him^  and  the  remaining  parties  named  as  addi- 
tional substitutes.  There  seems  to  me  to  be  no 
ambiguity  about  the  clause,  nothing  requiring  or 
admitting  of  construction  from  any  other  expres- 
sions in  the  deed.  The  granter  conveys  to  himself 
the  estates  belonging  to  him  at  the  date  of  his 
death,  and  then  follow  the  parties  who  are  to  take 
as  bis  heirs  of  provision,  his  children,  if  he  shall 
have  issue,  and  then  other  substitutes.  The  granter 
was  the  proper  custodier  of  the  deed  in  his  own 
favour,  a  circumstance  giving  immediate  effect  to 
it.  It  seems  to  me  perfectly  plain,  and  in  con- 
formity with  uniform  practice,  that  had  he  had 
issue,  a  contingency  which  he  considered  and  made 
provision  fo)r,  inasmuch  as  he  gave  in  that  view  his 
heritable  estate  to  these  children  equally,  they 
would  have  been  entitled  to  serve,  and  must  have 
served  as  heirs  of  provision  to  their  father ;  and  if 
so,  I  am  at  a  loss  to  see  how  parties  substituted  to 
them  could  take  without  a  service.  The  convey- 
ance of  a  granter  to  himself  and  the  children  of 
his  body  is  nothing  else  than  a  conveyance  to  him- 
self, whom  failing  to  the  children  of  his  body ;  and 
where  the  conveyance  is,  these  children  also  fail- 
ing, to  other  parties  named,  these  parties  cannot  be 
in  a  different  situation.  The  personal  right  to  the 
subject  was  vested  in  his  person  by  the  deed  which 
be  executed ;  his  children,  should  he  have  child- 
ren, would  take,  and  take  not  by  operation  of  law, 
but  proviHone  hominis,  because  they  are  to  take 
equally :  they  are  substituted  in  the  father*s  right 
on  his  failure,  and  the  substituted  parties  named 
substituted  to  them.  The  pursuers  are  described 
in  various  parts  of  the  deed  as  dispomet^  from  which 
.  it  is  argued  that  the  granter  meant  them  to  be  con- 
ditional-mstitutes.  Other  passages  are  referred  to 
as  to  the  supposed  views  of  the  testator,  as  raising 
an  inference  of  intention  to  convey  an  immediate 
right ;  the  clause  of  obligation  to  complete  titles  is 
referred  to  as  one  of  them ;  it  is  suggested  that  he 
really  did  not  contemplate  having  issue  of  his  body, 
and  that  that  is  apparent  from  the  general  tenor  of 
the  deed  and  clauses  as  to  the  partition  of  the  sub- 
ject. I  do  not  attach  importance  to  the  description 
of  the  persons  as  "  disponees,"  which  is  a  flexible 
term,  and  is  applit^ble  to  a  party  taking  under  a 
disposition,  whether  as  substitute  or  conditional  in- 
stitute. The  fact  that  he  did  contemplate  issue 
is  clear  from  the  provision  made  for  the  event,  and 
the  giving  of  an  equal  right  to  all  the  issue.  The 
inference  from  the  omission  of  a  reference  to  issue 
in  the  clause  as  to  infeftment  and  completion  of 
title  merits  more  consideration.  It  cannot,  how- 
ever, in  my  view,  go  so  far  as  materially  to  alter 
and  affect  the  leading  clause  of  the  deed ;  it  must 
necessarily  refer  to  subjects  to  which  a  title  has 
been  made  up.  The  matter  of  the  form  of  com- 
pleting title,  or  the  possible  neglect  of  parties  to 
follow  out  their  righ^,  cannot  be  held  to  have  been 
in  view. 

The  question  is  one  as  to  the  conveyance  of  heri- 
table estate,  and  if  there  be  a  clear  conveyance  to 


parties  not  as  institutes  but  as  substitutes,  and  an 
equally  clear  conveyance  to  the  party  himself  as 
the  first  party  to  take,  I  cannot  permit  supposed 
general  intention  to  operate  a  legal  effect  in  con- 
tradiction to  what  has  been  so  expressed.  The 
other  portions  of  the  deed  do  not  seem  to  me  suffi- 
cient to  affect  the  clause,  when  the  parties  are  in 
right  of  the  subject. 

The  cases  of  Fogo  and  Colquhoun  have  no  appli- 
cation. 

These  were  cases  in  which  the  granter  of  the 
deed  conveyed  the  property  from  himself  to  stranger 
institutes ;  here  the  disposition  is  to  the  disponer 
himself.  I  adopt  the  view  shortly  expressed  by  the 
late  Mr  Bell  in  his  Lectures  on  Conveyancing, 
p.  1028. 

Here  we  have  the  plain  and  simple  case  of  a 
party  dying  vested  in  a  personal  right  to  his  heri- 
table estates  of  his  own  creation.  According  to  the 
rules  of  feudal  law,  this  right  must  be  taken  up  by 
service. 

The  argument  on  the  clause  of  obligation  to 
complete  titles  and  to  convey,  seems  to  me  to  be  at- 
tended with  more  difficulty.  Had  the  granter,  by  a 
separate  and  independent  deed  or  instrument,  im- 
posed an  obligation  on  his  heirs  to  make  up  titles 
and  convey  specified  subjects  to  parties  named  in 
the  obligation,  the  obligation  might  have  formed 
aground  for^ an  action  of  adjudication  in  imple- 
ment of  the  obligation  ;  but  it  is  not  necessary  here 
to  deal  with  such  a  case.  For  the  clause  it  not  in 
a  separate  and  independent  deed,  it  is  a  part  of  the 
general  disposition,  and  is  plainly  subsidiary  to  the 
disposition.  In  general  dispositions  formally  exe- 
cuted, there  is  invariably  inserted  a  clause  of  obli- 
gation upon  the  grantee's  heirs  to  complete  titles 
and  convey  to  the  granters ;  and  in  all  deeds  of 
disposition  there  is  a  provision  as  to  infefting  the 
disponee.  In  this  case  we  have  the  obligation  to 
infeft,  and  we  have  the  obligation  to  complete 
titles ;  but,  contrary  to  the  usual  course,  we  hare 
the  obligation  expressed  so  as  to  leave  out  the  fiist 
substitutes,  his  own  issue,  and  we  have  a  naming 
of  parties  instead  of  a  reference  to  the  grantee's 
foresaids.  What  is  the  effect  of  this?  I  ana  un- 
able to  read  it  otherwise  than  as  a  mere  omission 
in  the  expression  of  a  proper  ancillary  clause  of  an 
obligation  to  infeft  his  own  issue,  and  of  an  obliga- 
tion to  compel  the  heir  to  complete  a  title  with  a 
view  to  convey  to  them  the  estates  destined  to 
them,  an  obligation  not  essential  or  necessary.  It 
seems  to  me  impossible  to  give  it  the  full  effect 
contended  for  by  the  pursuers,  because,  if  so,  it 
would  abrogate  and  defeat  the  rights  conferred 
upon  his  own  issue,  and  the  heir  who  is  one  of  the 
issue,  by  the  disposition  in  their  favour.  The  case 
is,  and  must  be,  that  a  direct  right  is  conferred  to 
be  made  good  against  the  heir  and  in  reference  ^o 
these  estates.  Suppose  that  the  granter  had  left 
children,  and  that  these  children  were  expeding  a 
service  as  heirs  of  provision  of  their  father.  Could 
these  parties  have  reared  up  this  obligation  and 
maintained  a  direct  right  or  jvt  ereditif  Cer- 
tainly not.  And  if  not,  then  the  clause  must  be 
read  consistently  with  the  substitution  in  favour  of 
the  children — ^in  other  words,  the  clause  must  be 
read,  not  as  altering  the  character  in  which  the  de- 
ceased William  S.  Young  and  the  other  pursuers 
were  to  take,  or  defeating  the  rights  of  other  eubsti- 
tutes,but  simply  as  giving  them  facilities  for  complet- 
ing their  titles  as  substitute  heirs, — as  in  aid  of  the 
conveyance.  I  am,  on  these  grounds^  prepared  to 
concur  in  the  Lord  Ordinary's  interlocutor. 
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Loud  Cowait — Two  questions  affecting  the  con- 
struction and  effect  of  the  general  disposition  and 
settlement  of  the  late  Joseph  Young  have  heen 
argued,  and  are  for  decision. 

1.  The  primary  question  relates  to  the  effect  of 
the  dispositive  clause.  When  ambiguity  exists  re- 
garding its  meaning,  or  when  terms  are  employed 
of  flezihle  import,  the  subordinate  clauses  of  the 
deed  may  aid  in  arriving  at  its  sound  construction. 
But  where  no  ambiguity  exists  in  this  leading 
clause,  the  subordinate  clauses  will  be  construed  in 
a  way  consistent  with  its  true  import, 
.  In  this  case  the  general  conveyance  is  in  favour 
of  the  grantor  himself  and  the  child  or  children  of 
his  own  body,  and  to  their  assignees  or  disponees, 
whom  failing  to  the  Youngs,  his  cousins,  to  the 
extent  of  two-third  parts  or  shares  of  his  succession, 
and,  in  the  event  of  any  of  them  dying  without 
issue,  or  without  disposing  of  their  shares,  such 
shares  to  go  to  and  belong  equally  to  the  survivors 
or  survivor.  The  other  third  share  of  the  succes- 
sion is  conveyed  to  another  family  of  cousins,  the 
Purvises,  in  similar  terms.  The  disposition  is 
mortu  causa,  and  as  such  intended  to  take  effect  at 
the  granter's  death — ^the  delivery  of  the  deed  being 
disponed  with,  and  the  granter's  liferent  reserved. 

The  grantor  died  without  heirs  of  his  body,  and 
the  question  is.  Whether  the  Youngs  and  Purvises 
take  under  the  destination  as  disponee^,  or  as  heirs 
substitute  requiring  service  to  vest  the  right  in 
them? 

It  does  not  seem  to  me  possible,  on  any  just  rea- 
soning, to  hold  the  destination  clause  to  have  any 
other  effect  than  to  give  the  fee  of  the  estate  pri- 
marily to  the  grantor  himself;  and,  on  his  death, 
to  his  children,  if  he  had  any ;  and  on  the  failure 
of  the  parties  thus  called  in  the  first  instance,  that 
is  **  whom  failittff"  to  the  Youngs  and  Purvises  in 
the  proportions  specified.  In  this  view  the  neces- 
sary ii^erence  is,  that  the  fee  was  in  hcareditate 
jaeenU  of  the  granter  when  he  died,  and  unless 
taken  up  by  service  of  the  next  heir,  it  there  remains, 
and  no  right  or  interest  vests  in  the  heir  so  long  as  he 
delays  to  expede  a  service.  And  the  consequence  is, 
that  if  he  dies  meanwhile,  without  service  being 
expede,  there  is  no  right  or  interest  in  him  capable 
of  being  transmitted  to  third  parties ;  and  the  heir 
of  the  destination  next  in  order  is  entiUed  to  pass 
by  the  intermediate  party  and  to  serve  to  the 
granter,  and  thus  to  vest  himself  with  the  right. 
These  principles  have  been  fully  given  effect  to  by 
decisions  of  the  Court,  and  it  is  only  by  attempting 
to  assimilate  such  a  dl^stination  as  the  present  with 
that  which  occurs  in  a  totally  different  class  of 
cases  that  any  difficulty  can  be  created.  Such 
cases  as  that  of  Fogo^  of  which  we  heard  so  much 
in  the  argument,  stand  upon  a  totally  diffe- 
rent footing,  and  are  to  be  contrasted  with  those  in 
which  the  disposition  is  in  favour  of  the  testator 
himself  as  institute,  whom  failing  to  other  parties 
named.  In  the  work  on  conveyancing  to  which 
your  Lordship  has  referred,  this  matter  is  treated 
of  with  great  intelligence  and  perspicuity.  Among 
the  authorities  there  cited  in  support  of  the  doctrine 
thus  stated  is  the  case  of  Hamilton^  10th  June  1714, 
D.,  14,860,  and  to  this  case  I  refer  in  order  to  ex- 
plain that,  as  decided  by  this  Court,  it  has  been 
alwa3r8  held  as  a  ruling  decision.  Yet  it  does  ap- 
pear from  the  report  of  the  ease  in  Bobertson's 
Appeals,  cited  by  the  senior  counsel  for  the  pur- 
suers, that  the  judgment  had  been  reversed  on  ap- 
peal. The  reversal  is  not  noticed  by  our  institu- 
tional writers,  and  appears  not  to  have  been  known 


to  the  profession  until  the  pubb'cation  of  Robert- 
son's Collection  in  1807.  It  is  therefore  desirable 
to  discover  how  the  reversal  was  brought  about,  and 
on  what  grounds  it  proceeded. 

The  litigation  in  the  -cause  subsisted  for  many 
years  in  tUs  Court  subsequent  to  the  interlocutor  of 
June  1714;  and  various  interlocutors,  the  last  of 
them  apparently  in  January  1717,  were  the  subject 
of  the  appeal  disposed  of  by  the  House  of  Lords  on 
18th  Apnl  1724.  As  explained  from  the  bar,  the 
appeal  was  heard  ex  parte,  no  appearance  having 
been  made  for  the  respondent ;  and  the  heads  of 
the  appellant's  argument  given  in  the  report  thus 
state  the  leading  g^und  contended  for : — "  The  es-  ' 
tate  in  question  being  conveyed  by  Mr  Walkinshaw 
to  Sir  James  Hamilton,  and,  after  his  decease,  to 
William  his  eldest  son,  and  the  heirs-male  of  his 
body.  Sir  James  was  only  life-renter,  and  William 
fiar ;  consequentiy  there  was  no  occasion  for  William 
to  serve  heir  to  Sir  James.  For  this  the  authority 
of  Lord  Stair  Tiii,  4,  88)  is  express — *  if  heritage 
(says  he)  should  be  granted,  for  example  to  John, 
and  after  his  decease  to  William  and  his  heirs, 
John  would  be  thereby  naked  life-renter,  and 
WiUiam  fiar,  who  could  not  be  served  as  heir  to 
John.' "  The  doctrine  here  stated,  however,  if  it 
was  the  ground  of  the  reversal, — which  is  doubtful, 
as  other  views  are  argued,  resting  mainly  on  the 
special  circumstances  of  the  case, — ^is  certainly  er- 
roneous. For  the  principle,  established  by  tho 
judgment  in  the  Court  of  Session,  was  fully  recog- 
nised in  the  case  of  Livingston  in  1757,  and  that 
judgment  was  affirmed  in  the  House  of  Lords,  11th 
March  1765,  2  Paton's  Appeals,  108.  And,  as  re- 
gards the  passage  from  Stair,  to  which  reference 
was  made  in  HamiUon's  case,  a  note  will  be  found 
appended  in  all  the  rocent  editions  of  Stair,  at 
least  from  1759  downwards,  referring  to  Stewart's 
Answers  to  Dirleton,  as  containing  the  more  correct 
view  of  such  a  destination  as  that  in  question,  in 
conformity  with  the  now  established  rule. 

I  hold,  therefore,  the  dispositive  clause  to  be  free 
of  doubt  or  ambiguity,  and  on  that  account  not  to 
be  open  to  have  its  effect  controlled  by  any  of  the 
subordinate  clauses  of  the  deed,  although  these 
were  less  capable  than  they  are  of  being  construed 
in  a  sense  nowise  contradictory  of  the  dispositive 
clause. 

2.  A  separate  ground  was,  however,  relied  on  in 
the  argument,  viz.,  that,  by  the  obligation  to  infeft, 
9.  jus  ertditi  was  created  in  favour  of  the  testator's 
cousins,  the  Youngs  and  Purvises,  capable  of  being 
enforced  against  the  granter's  heirs  at  law,  and 
vesting  at  once  in  the  parties  in  whose  favour  it 
bears  to  be  a  morte  tsstalorie.  This  requires  sepa- 
rate consideration,  but  is,  I  think,  not  difficult  to 
solve. 

The  obligation  to  infeft  does  not  occur  apart 
from  a  deed  in  which  there  is  a  dispositive  clause. 
It  is  one  of  the  subsidiary  clauses  in  a  regular  dis- 
position of  heritage— peculiarly  expressed  no  doubt 
— but  still  ancillary  only,  and  not  independent. 

This  being  so,  it  must  be  construed  on  such 
principles  as  will  make  it,  if  that  be  possible,  aid 
and  not  contradict  the  effect  of  the  dispositive 
clause.  As  I  have  already  said,  no  doubt  exists  as 
to  that,  the  leading  part  of  the  deed ;  and  were  this 
clause  construed  to  give  B,jus  erediti  to  these  par- 
ties, who  are  called  dispositive  in  the  first  part, 
merely  as  substitute  heirs,  it  would  be  antago- 
nistic to  the  express  right  conferred  on  those  to 
whom  the  subjects  are  in  the  first  place  given  by 
the  deed.    Now  that  cannot  be  received  as  a  just 
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interpretation  of  a  mere  ancillary  and  subordinate 
clause.  I  cannot,  therefore,  hold  that  a  jus  crediti 
is  conferred  on  these  parties,  as  contended  for  hj 
their  counsel. 

This  is  sufficient  for  the  decision  of  this  point. 
But  I  would  further  say  that  the  effect  given  to  an 
obligation  to  infeft  in  the  case  of  Rent  on  v.  Anstrt^- 
ther^  on  which  the  argument  was  founded,  was  in  a 
case  where  the  party  granting  it  held  only  a  per- 
sonal right,  and  where  it  was  inserted  in  aid  of  the 
assignation  to  writs,  by  which  the  unexecuted  pro- 
curatory  of  resignation  in  the  deed  flowing  from 
the  party  last  feudally  vested  in  the  property  was 
assigned,  in  order  to  the  completion  of  the  dis- 
ponee's  feudal  title.  No  dispositive  words  occurred 
in  the  deed  conveying  the  personal  right.  But  it 
was  held  to  be  well  assigned,  subject  to  ,the  condi- 
tions of  a  strict  tailzie,  and  did  effectually  enable 
the  assignee  to  connect  himself  feudally  with  the 
estate.  That  case  does  not  aid  the  plea,  therefore, 
of  the  pursuers.  And  the  same  may  be  said  of  all 
the  other  cases  of  this  kind  which  have  occur- 
red. ^ 

On  the  whole,  I  concur  in  tft  judgment  pro- 
Itosed  by  your  Ix^rdsliips,  and  consider  that  the 
interlocutor  of  the  Lord  Ordinary  ought  to  be  ad- 
hered to. 

LoBD  Benholhb — The  summons  in  this  action 
proceeds  at  the  instance  of  certain  parties,  trustees 
of  the  deceased  William  Simson  Young,  and 
various  othor  pursuers  who  sue  in  their  own  right. 
Theae  two  sets  of  pursuers  raise  an  action  of  ad- 
judication against  the  heir-at-law  of  Joseph  Young, 
claiming  implement  of  a  grant  contained  in  a  very 
anomalous  deed  executed  hy  him.  The  flrat  ques- 
tion appears  to  me  to  be,  whether  these  trustees  of 
William  Simson  Young  have  any  title  to  insist  in 
this  action  of  adjudication  ?  If  we  turn  to  the  deed 
of  Joseph  to  find  in  what  character  they  sue,  we 
shall  see  that  they  are  not  named  in  that  deed  at 
all,  and  therefore,  their  title,  if  any,  must  be  de- 
rived from  their  constituent  William  Simson  Young, 
and  the  question  then  arises,  Have  they,  or  can  thoy 
ever  have,  any  title  through  him  ?  As  to  the  other 
pursuers,  the  question  is,  Are  they  now  in  tihUo, 
or  must  they  vest  themselves  before  they  can  have 
a  title  to  sue?  The  answer  to  these  questions  is 
to  be  found  in  the  answer  to  this  othor  question. 
Are  they,  or  was  the  late  William  Simson  Young, 
disponees,  or  are  thoy  only  substitutes  under  Jo- 
seph's deed? 

The  disposition  and  conveyance  here  is  a  very 
anomalous  deed,  and  is  not  framed  on  scientific 
principles,  hut  wo  must  apply  to  it  scientific  prin- 
ciples to  ascertain  whether  these  parties  are  dis- 
{M)nee8  or  substitutes.  The  ruling  clause  of  the 
deed,  the  dispositive  clause,  is  a  very  peculiar  one. 
It  runs  thus :— »'  I,  Joseph  Young,  do  hereby  give, 
grant,  assign,  alienate  and  dispone  to  and  in  favour 
of  myself  and  the  lawfully -begotten  child  or  child- 
ren of  my  own  body,  equally  between  them."  This 
is  not  a  disposition  in  favour  of  the  hdirs  of  the 
granter,  but  in  favour  of  his  children,  and  accord- 
ingly they,  not  being  heirs-at-law,  could  only  take 
as  heirs  of  provision.  Then  the  deed  goes  on,  **  to 
thoir  assignees  and  disponees,  whom  failing "  to 
William  Simson  Young  and  the  pursuers.  Now, 
I  think  that  by  the  terms  of  this  deed  these  parties 
are  substituted.  The  truster  dispones  directly  to 
himself  and  his  children,  and  those  taking  after 
them  must  take  us  substitutes,  and  consequently 
require  to  serve. 

The  only  other  passago  in  the  deed  to  be  con- 


sidered is  the  clause  near  the  end  of  the  deed : — 
"  Moreover,  I  oblige  myself  and  my  heirs  and  suc- 
cessors to  infeft  and  seize  the  said  William  Simson 
Young,  David  Young,  Margaret  Meldrum  Young, 
and  Helen  Young,  and  the  survivors  or  survivor  of 
the  said  disponees,  or  the  lawful  children  of  the 
said  survivors  or  survivor,  and  the  said  John  Purvis 
junior,  Joseph  Pur\as,  and  Jessie  Purvis,  and  their 
respective  heirs  and  assignees,  in  the  whole  lands 
and  other  heritages  above  disponed  requiring  in- 
feftment ;  and  for  that  purpose  to  grant  all  deeds 
and  conveyances  that  may  be  necessary."  Here 
the  question  arises,  Are  we  to  construe  this  as  an 
independent  and  conflicting  clause,  or  are  we  to  re- 
gard it  aa  merely  an  ancillary  clause,  to  assist  in 
carrying  out  the  intention  of  the  dispositive  clause. 
If  we  are  to  regard  it  in  the  latter  light,  the  case 
is  a  very  clear  one.  In  the  cases  of  obligations  to 
infeft  referred  to  by  Lord  Cowan,  that  clause  waa 
always  given  efl'ect  to  as  an  ancillary  clause  to  the 
dispositive  clause,  and  was  never  read  in  conflict 
with  the  dispositive  clause.  Here,  however,  we  are 
asked  to  interpret  it  in  conflict  with  the  principal 
clause.  My  opinion  is,  that  we*mu8t  adhere  to  the 
general  rules  of  conveyancing,  and  understand  this 
dause  if  possible  consistently  with  the  dispositive 
clause ;  but  we  must  maintain  the  supremacy  of 
that  clause,  and  not  allow  it  to  be  over-ridden  by 
an  inconsistent  ancillary  clause.  On  these  grounds 
I  entirely  concur  with  your  Lordships  in  thinking 
that  there  is  no  title  in  any  of  these  pursuers  to 
insist  in  this  action. 

I  have  only  to  add,  with  reference  to  the  last 
branch  of  the  defender's  second  plea,  which  is,  that 
"  the  defender  being  himself,"  &c.,  raises  the  quee- 
tion,  whether  the  defender  takes  any  right  under 
this  deed?  This  may  be  a  point  of  some  difficulty, 
but  we  are  not  at  present  called  upon  to  decide  it 
At  present  we  are  only  dealing  with  the  question 
of  title. 

LoBD  Nbaves — I  concur.  Any  other  result,  I 
think,  would  be  opposed  to  the  fixed  rules  of  our 
law  as  to  the  transmission  of  heritage,  and  to  the 
established  principles  of  our  system  of  convey- 
ancing. In  the  case  of  a  mortis  causa  conveyance 
of  heritage  by  a  person  who  takes  up  the  position 
both  of  disponer  and  disponee  under  his  own  deed, 
it  is  clear  that  the  right  and  title  which  as  grantee 
he  acquired  remains  at  his  death  m  hcereditaU 
jacerite  until  taken  up  by  service. 

With  regard  also  to  the  obligation  to  infeft,  it  is 
always  a  relative  and  subordinate  clause,  and  must 
be  construed  with  reference  to  the  principal  clauses 
of  the  deed,  and  to  the  cause,  and  consideration  for 
which  it  was  granted,  and  the  object  which  it  was 
purposed  to  efl'ect. 

It  Ib  true  that  the  clause  in  question,  as  it  occurs 
here,  is  in  favour,  not  of  all,  but  only  of  some  of 
the  persons  mentioned  in  the  dispositive  clause. 
But  are  we  to  infer,  therefore,  that  the  granter  in- 
tended thereby  to  alter  the  destination  contained 
in  the  former  and  governing  part  of  the  deed? 
Clearly  not.  The  obligation  to  infeft,  being  merely 
subordinate  or  ancillary  to  the  dispositive  clause, 
must  still  be  interpreted  consistently,  and  not  at 
conflicting,  with  the  dispositive,  which  is  the  ruling 
clause.  An  obligation  to  infeft  occurring  in  such 
a  deed  cannot  be  regarded  as  conferring  upon  those 
persons  in  whose  favour  it  is  conceived  any  higher 
right  than  that  which  they  are  entitled  to  take  by 
the  terms  of  the  preceding  destination.  In  the- 
present  case  these  persons  are  called  to  the  succes- 
sion as  eubstitutCij  to  llic  grauter  of  the  dis^Kisition 
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and  the  heira  of  his  body,  and,  being  substitutes 
only,  they  cannot  take  except  by  service. 

As  to  the  decision  in  the  case  of  Hamilton^  re- 
ferred to  by  the  pursuer's  counsel,  it  admits,  I  think, 
of  explanation  sufficient  to  detract  from  its  weight 
as  an  authority  for  the  purpose  for  which  it  was 
cited.  It  was  an  ex  parte  case,  and  the  grounds 
upon  which  it  was  contended  that  the  judgment 
of  this  Court  should  he  reversed,  to  the  effect,  inter 
tUia,  of  finding  that  the  right  to  the  estate  in  ques- 
tion had  vested  without  a  service,  were  such  as 
might  mislead  the  Court  of  Appeal  in  the  absence  of 
a  reply. 

The  second  head  of  the  appellant's  argument  is 
thus  stated  by  Mr  Robertson  (p.  497) : — "  Suppos- 
ing Sir  James  had  been  fiar,  yet  William  being 
nommtUim  substitute  to  him,  he,  upon  Sir  James' 
death,  became  seised  in  the  fee  of  the  estate  with- 
out any  necessity  of  a  service ;  for,  in  that  case, 
mortitut  tatit  vtvtim,  the  conveyance  to  William 
nominatim  being  considered  as  an  immediate  con- 
veyance or  interest,  vested  in  William,  subject  and 
expectant  upon  the  contingency  of  his  father's 
death  only."  In  the  absence  of  a  contradictor,  this 
view  may  have  appeared  plausible  to  our  legal 
brethren  on  the  other  side  of  the  Tweed,  where  the 
rule  generally  prevails  tnortuvs  tasit  vitmm,  and 
there  are  old  authorities  tending  to  show  that  in 
some  heritable  rights,  such  as  bonds,  a  nominatim 
substitute  does  not  always  require  a  service.  But 
as  a  general  rule  applicable  to  proper  land  rights, 
the  doctrine  suggested  is  quite  opposed  to  the  prin- 
ciple of  our  law,  which  does  not  recognise  an  ipto 
jure  transmission  of  heritable  estate  from  the  dead 
to  the  living.  It  is  satisfactory,  therefore,  to  find 
that  in  the  subsequent  case,  of  Lord  Napier  v.  Liv- 
ingston, a  judgment  of  the  Court  of  Session,  adher- 
ing to  the  necessity  for  a  service  by  a  nominatim 
substitute,  was  affirmed  on  appeal,  and  it  is  there- 
fore not  surprising  that  the  judgment  of  reversal 
in  the  case  of  Hamilton  has  been  disregarded  as  an 
authority  by  all  of  our  institutional  writers,  and,  in- 
deed, remained  unnoticed,  as  Lord  Cowan  has 
observed,  until  the  publication  of  Mr  Robertson's 
Reports  in  1807. 

Agent  for  Pursuers — J.  &  R.  Macandrew,  W.S. 

Agent  for  Defender — John  Ross,  S.S.C. 
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Thursday  J  September  19. 

ABERDEEN. 

(Lords  Doas  and  Neaves  presiding.) 

HEB  majesty's  ADVOCATE  V.  ALEXANDER 

DINGWALL. 
Proof — Insanity,    Held  that  proof  of  insanity  of  a 
paternal  uncle  and  other  relatives  of  a  panel 
cannot  be  received  in  support  of  a  plea  of  in- 
sanity. 
Alexander  Dingwall  was  charged  with  the  murder 
of  his  wife.    A  special  plea  in  defence  was  lodged 
of  not  guilty;  and  farther,  that  the  panel  was  not 
of  sound  mind  when  the  alleged  crime  was  com- 
mitted.    In  the  course  of  the  evidence,  Dr  Thorn, 
in  examination  by  tlie  public  prosecutor,  deponed 


that  he  had  attended  the  panel  on  one  occasion 
previous  to  the  commission  of  the  crime  charged ; 
and  that  he  had  frequently  seen  him  when  in 
prison.  He  never  observed  any  decided  symptoms 
of  insanity  about  him.  Cross-examined  for  panel 
— ^I  would  answer  the  question  as  to  whether  I 
had  observed  any  symptoms  of  insanity  whatever 
about  the  prisoner  in  this  way,  t^at  from  the  first 
time  I  saw  him  down  to  the  last,  he  seemed  to  be 
the  subject  of  a  very  latent  tendency  to  insanity. 
The  first  time  I  saw  him,  in  November  last,  I 
was  very  much  struck  by  his  conversation,  which 
was  not  altogether  that  of  a  man  of  continuous 
thought.  I  could  not  say  there  was  anything 
else  that  I  could  discover.  Interrogated,  If  you 
had  known  that  he  was  the  subject  of  repeated 
attacks  of  delirium  tremens,  extending  over  a  very 
long  period  of  time,  would  that  have  confirmed 
the  impression  that  was  produced?  depones.  It 
would. — If  to  that  were  added  insanity  in. his 
family,  would  that  have  a  material  bearing  on  the 
subject  ?  It  would  certainly. — ^Dr  Jamieson,  cross- 
examined  by  D.-K.  MoxcBBiPF, — Have  repeated  at- 
tacks of  delirium  tremens  a  tendency  to  weaken  the 
intellect?  Yes. — If,  in  addition,  the  patient  were 
Mubject  to  epileptic  fits,  would  insanity  be  more 
likely  to  supervene?  Yes,  I  think  it  would. — And 
if  insanity  were  hereditary,  would  it  be  more  likely 
to  follow  ?  If,  added  to  these,  a  tendency  to  insanity 
were  hereditary,  insanity  would  be  more  likely  to 
result. — ^Dr  Howden,  examined  for  defence, — Cases 
of  insanity  developing  themselves  in  dipsomania 
through  a  long  course  of  years  are  a  common  occur- 
rence. Dipsomania,  long  pursued,  has  a  tendency 
to  produce  direct  insanity,  and  it  is  common  for  it 
to  do  so.  This  is  more  likely  when  there  is  in- 
sanity in  the  dipsomaniac's  family.  Interrogated, 
Suppose  the  prisoner  had  in  1851  been  certified  as 
of  w^ak  and  failing  intellect,  and  that  he  had  since 
been  given  to  drink  and  had  delirium  tremens, 
would  you  think  his  having  a  homicidal  impulse 
extraordinary  .or  natural?  depones,  I  should  think 
it  quite  likely  he  6h6uld  have  such  impulse,  and 
would  have  predicted  it.  That  opinion  would  be 
strengthened  if  the  prisoner  had  had  epileptic  fits, 
and  if  it  were  true  that  some  of  his  relatives  had 
been  confined  for  insanity. — ^Dr  Dyce  deponed  that 
he  had  been  medical  attendant  in  the  family  of 
prisoner's  father  and  grandfather,  and  knew  the 
family  well.  Counsel  for  panel  then  proposed  to 
n»k  witness  whether  he  knew  that  the  panel's  pa- 
ternal uncle  William  Dingwall,  and  his  aunts  Ca- 
therine and  Madeline  Dingwall,  and  his  grand- 
uncle  David  Dingvrall  were  all  insane,  and  all  in- 
mates of  lunatic  asylums. 

Watson  (with  him  D.-F.  Mosobbiff  and  Asher) 
for  panel,  contended  that  he  was  entitled  to  this 
evidence,  because  it  was  the  expressed  belief  of 
medical  men  in  this  case,  that  if  there  were  here- 
ditary insanity  in  the  prisoner's  family  that  would 
influence  their  opinion  as  to  his  sanity  or  insanity. 
He  submitted  that  it  would  be  a  great  misfortune 
if  the  law  were  found  to  be  that  the  opinions  of 
medical  men  could  be  received  while  proof  of  the 
grounds  on  which  that  opinion  was  formed  was 
rejected.  Similar  evidence  had  been  admitted  in 
the  case  of  Bryee. 

Lee  (A.-D.)  objected,  on  the  ground  that  the  ques- 
tion now  at  issue  was  the  sanity  or  insanity  of  the 
prisoner,  not  the  sanity  or  insanity  of  the  prisoner's 
relatives,  who  were  not  before  the  Court,  and  as  to 
whom  the  jury  had  small  means  of  judging. 

Dean  op  Facultv  in  roply.     The  f(»llowiTig  cases 
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were  (died—OUftan,  2  Br.,  832 ;  Brown,  2  Irr.,  154 ; 
M*Que,  8  Iry.,  678 ;  Bryce,  4  Iry.,  506. 

LoBD  Nkaybb  remarked  that,  apart  from  the  Bpe- 
cialties  arising  in  this  case,  the  law  of  Scotland 
was  such  as  to  make  the  proposed  line  of  investi- 
gation incompetent.  He  thought  that  was  well 
settled,  as,  if  it  were  not  so,  a  yery  great  many 
questions  would  he  opened  up.  The  main  point  in 
hereditary  insanity  was,  that,  apriori,  a  man  whose 
relatives  had  heen  insane  was  likely  to  hecome  in- 
sane himself;  hut  the  question  here  is  whether  de 
facto  the  prisoner  was  insane  at  a  certain  date. 
Evidence  of  a  man's  insanity,  if  not  proved  directly 
or  substantively,  could  not  be  proved  by  the  fact 
that  any  number  of  his  relatives  were  insane. 

LoBD  DsAS  concurred.  The  fact  that  a  doctor 
was  of  opinion  that  a  man  was  insane  because  his 
relatives  had  been  insane,  was  of  no  moment,  un- 
less it  could  be  proved  to  the  satisfaction  of  the 
jury  that  these  relatives  were  really  insane.  To 
go  into  such  inquiry  would  be  very  inconvenient, 
as,  if  it  were  so,  the  Court  now  fitting  for  the  better 
part  of  two  days  would  have  to  sit  much  longer, 
for  the  purpose  of  examining  into  the  sanity  or 
insanity  of  the  prisoner's  uncle,  and  aunts,  and 
grand-uncle.  The  main  question  was,  Whether  the 
prisoner  was  insane  on  Ist  January  last,  and  whe- 
ther his  insanity  was  such  as  caused  him  to  commit 
this  act?  and  any  evidence  as  to  the  insanity  of  his 
friends  could  not  establish  that  fact.  He  (Lord 
Deas)  had  often  and  anxiously  considered  the  point, 
and  was  convinced  the  decision  in  regard  to  it  was 
most  correct  and  proper. 

LoBD  DiAs  summed  up,  and  asked  the  jury  to 
consider  the  following  questions:  —  (1)  Whether 
Mrs  Dingwall  died  of  the  wQunds  inflicted  on  this 
occasion  ?  f2)  Were  these  wounds  inflicted  by  the 
prisoner  ?  (8)  Was  he  in  a  state  of  mind  at  the  time 
which  rendered  him  responsible  to  the  law  ?  and 
(4)  If  so,  What  is  the  crime  of  which  he  is  guilty ; 
is  it  anything  short  of  murder?  Under  the  fl»t 
head  his  Lordship  said,  that  in  a  certain  sense  the 
question  was  not  in  doubt,  but  it  was  said  that  after 
she  received  the  wounds  she  was  subjected  to  a  cer- 
tain excitement,  and  if  that  had  not  occurred  she 
might  have  recovered.  Some  difi'erence  of  opinion 
seemed  to  prevail  as  to  whether  the  wounds  were 
merely  dangerous  or  necessarily  fatal.  It  was  of 
no  consequence  whether  they  were  necessarily  fatal 
or  merely  dangerous  wounds  if  their  result  was 
death.  It  might  be  true  that  excitement  did  inter- 
fere with  her  recovery,  but  that  did  not  relieve  the 
prisoner  in  the  slightest  degree  from  the  conse- 
quences of  the  act.  What  was  said  to  have  occurred 
was  the  disturbance  between  Mrs  Dingwall  and  her 
daughter.  Tbe  act  was  the  prisoner's,  and  he  was 
responsible  for  the  woman's  death  notwithstanding 
these  circumstances.  Lord  Neaves  on  this  point 
quite  agreed  with  him.  On  the  second  point  they 
were  all  agreed.  Upon  the  third — ^whether  or  not 
prisoner  was  in  a  state  of  mind  which  made  him 
responsible  to  law — ^Lord  Deas  said  that  the  special 
defence  of  insanity  must  be  clearly  proved.  It  was 
no  part  of  the  business  of  the  Grown  to  disprove  it. 
It  was  for  the  friends  of  the  prisoner  to  prove  that 
he  was  insane,  and  the  Crown  had  no  chance  of 
rebutting  that.  It  appeared  to  him  that  a  great 
deal  had  been  said  on  this  point  which  might  have 
been  left  unsaid,  and  he  did  not  think  that  he  need 
go  into  the  question  at  any  length.  He  would 
merely  lay  down  the  law  of  the  case.  Thai  would 
be  done  on  his  own  responsibility.  It  waa  never 
suggested  that  Diogwall  was  a  bom  idiot  or  a  rav- 


ing madman.  What  was  said  was,  that  he  wsa 
under  a  sort  of  insanity  which  led  him  not  to  know 
what  he  was  about.  If  the  prisoner  was  a  man 
capable  of  knowing  the  act  he  was  committing,  and 
that  it  was  contrary  to  and  punishable  by  the  law 
of  the  laud,  then  he  was  guilty.  Was,  then,  the 
prisoner  sane  ?  If  the  jury  thought  that  he  did  not 
know  that  murder  was  a  crime,  and  did  not  know 
that  the  law  could  punish  hiin,  they  would  acquit 
him ;  but  if  they  thought  he  knew  that  munier 
was  a  crime,  and  was  punishable  by  tiie  law  of  the 
land,  they  would  convict  him.  He  need  not  tell 
the  jury,  as  regarded  drink,  that  that  was  not  in  tho 
slightest  degree  an  excuse  or  palliation,  and  if  a 
man,  who  knew  right  from  wrong  when  he  was 
sober,  committed  an  unlawful  act  when  drunk,  be 
would  have  to  answer  for  it  to  the  law  as  much  as  if 
he  had  been  sober.  Supposing  the  prisoner  had  not 
got  any  drink  at  all,  was  he,  when  sober,  of  intelli- 
gent enough  mind  to  know  that  murder  was  a  crime 
against  the  law  of  the  land  ?  If  so,  he  was  respon- 
sible for  his  acting.  Keither  was  the  inquiry  on 
the  probability  of  his  becoming  insane.  It  was  no 
matter  whether  he  had  been  insane  for  the  half  of 
his  lifo,  if  he  was  not  insane  when  he  committed  the 
act  His  former  insanity  did  not  in  the  least  pal- 
liate his  guilt.  It  might  have  been  probable  that 
he  would  become  insane,  but  at  tiie  time  he  com- 
mitted the  act  was  ho  so  insane  as  not  to  know 
what  he  did,  and  was  it  insanity  that  led  him  to 
commit  the  act  ?  Was  the  prisoner  insane  at  the 
time  to  any  extent  ?  The  jury  would  also  have  to 
consider  before  they  found  their  verdict  whether 
his  insanity  led  him  to  the  act  which  he  committed. 
If  he  was  insane  at  the  time,  and  if  it  was  insanity 
that  led  him  to  the  act,  they  would  return  a  verdict 
of  not  guilty,  but,  on  the  oliier  hand,  if  he  was  not 
insane  at  the  time,  they  would  find  him  guilty  of 
the  crime  of  wilful  and  deliberate  murder.  It  bad 
not  been  proyed  that  the  prisoner  was  of  a  weak 
mind.  That  was  nothing  at  all,  nor  was  it  enough 
to  say  that  he  was  not  quite  right.  That  was  not 
insanity  in  the  sense  in  which  they  had  to  deal 
with  it,  and  they  had  no  less  than  eight  respect- 
able intelligent  gentlemen,  not  one  of  whom  said 
that  he  was  insane.  They  thought  he  was  eccen- 
tric, but  not  likely  to  become  insane,  far  less  that 
he  was  insane  at  the  time.  The  inquiry  was  one 
more  for  common  sense  than  for  medical  science. 
It  was  not  a  medical  question  as  to  whether  or  not 
he  was  insane  more  than  it  was  a  question  for  mere 
common  sense,  and  it  so  happened  in  this  case  that 
none  of  the  medical  gentlemen,  with  one  exception, 
could  testify  to  Dingwall's  insanity.  Dr  Howden'a 
assumptions  were  founded  on  a  number  of  things 
which  never  transpired  with  regard  to  the  prisoner. 
He  knows  that  he  went  to  an  asylum  voluntarily, 
but  then  he  went  in  and  out  when  he  liked,  and 
got  drunk  as  often  as  he  had  a  mind  to  do  so.  If 
the  jury  thought  he  was  insane  they  were  at  liberty 
to  have  him  committed  during  her  Majesty's  plea- 
sure. His  Lordship  would  not  say  that  ^e  crime  was 
one  of  murder;  but  that  was  for  the  jury  to  consider. 
The  quarrel  had  not  arisen  from  any  ill-will  or 
misunderstanding  between  the  wife  and  her  hus- 
band—quite  the  reverse ;  so  far  as  they  could  see 
the  deed  was  done  on  the  spur  of  the  moment,  at  a 
time  when  Dingwall  loved  his  wife,  and  only  one 
stab  had  been  given.  It  was  agreed  that  Dingwall 
was  a  person  of  weak  mind,  though  not  insane,  and 
it  would  be  quite  competent  for  the  jury  to  return 
a  verdict  of  culpable  homicide. 
The  jury  retired,  and,  after  an  abaenoe  of  twenty- 
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■even  minutes,  rdtnmed  a  verdict  of  culpable  homi- 
cide. 

The  panel  received  sentence  of  penal  servitude 
for  ten  years. 


Friday,  September  20. 

ABERDEEN. 
H£B  majesty's  ADYOOATE  V,  ALEZANDEB, 

PETEB,  AND  JOHN  B0BERT80N. 
Theft — Ambiguity — Releoancy — In  a  trial  for  theft 
and  eheepetealing,  objection  to  the  relevancy  of 
one  of  the  charges,  in  respect  of  the  latitude 
and  ambiguity  of  the  modus,  sustained.  Ques- 
tion, Whether  pasturing  sheep  on  the  turnips 
of  another  person  constitutes  theft  ? 
The  panels  were  charged  with  the  crime  of  theft, 
particularly  sheepstealing,  from  John  Miller,  Esq., 
of  Drumlithie,  in  the  shire  of  Kincardine,  in  whose 
service  Alexander  Bobertson  had  been  employed  as 
gamekeeper  and  overseer.  The  first  and  second 
articles  of  the  libel  were  charges  of  sheepstealing, 
and  the  third  was  as  follows : — **  Likeas  (8)  you. 
the  said  Alexander  Bobertson,  Peter  Bobertson,  and 
John  Bobertson  junior,  did  all  and  each  or  one  or 
more  of  you,  during  a  period  of  six  weeks  or  there- 
by, in  the  months  of  February,  March,  and  April 
1867,  or  in  the  months  of  February  and  March 
1867,  or  of  March  and  April  1867,  within  the  said 
lands  or  farm  of  Bankhead,  the  property  and  in  the 
occupation  of  the  said  John  Miller,  wickedly  and 
feloniously  place  and  pasture,  or  cause  to  be  placed 
and  pastured,  for  six  or  thereby  weeks,  upon  one  or 
more  fields  containing  turnips  belonging  to  the 
said  John  Miller,  and  situated  on  the  said  lands  or 
farm  of  Bankhead,  sixteen  or  thereby  sheep,  the 
property  of  you,  (he  said  Alexander  Bobertson, 
Peter  Bobertson,  and  John  Bobertson  junior,  or  of 
one  or  more  of  you,  and  did  all  and  each  or  one  or 
more  of  you  wickedly  and  feloniously  steal  and 
theftuously  away  take  from  the  said  field  or  fields 
upon  the  said  lands  or  farm  of  Bankhead  a  quan- 
tity of  turnips,  the  particular  quantities  being  to 
the  prosecutor  unknown,  the  property  or  in  the  law- 
ful possession  of  the  said  John  Miller." 

Mackay,  for  the  panels,  objected  to  the  relevancy 
of  this  charge.  It  was  uncertain  from  the  words  of 
the  indictment  whether  the  charge  meant  that  the 
panels  took  the  turnips,  or  the  sheep  ate  them,  or 
Doth.  If  it  was  intended  (as  was  probable)  to 
charge  theft  by  means  of  the  sheep  eating  the  tur- 
nips, this  was  not  sufSciently  averred.  There 
would  be  nothing  to  prevent  the  prosecutor  from 
proving  an  ordinary  theft  under  this  indictment. 

L»  (A.-D.),  replied — ^The  change  was  peculiar, 
but  this  arose  from  the  panel,  Alexander  Bobert- 
son, being  in  a  position  of  trust  as  overseer  on  Mr 
Miller's  farm  of  Bankhead,  and  the  tiieft  consisted 
in  placing  sheep  belonging  to  him  and  the  other 
panels  to  pasture  on  his  master's  turnips.  The 
fact  that  they  did  so  was  clearly  stated,  and  it  was 
also  stated  that  they  theftuously  away  took  the 
turnips ;  this  was  therefore  a  relevant  charge  of 
theft. 

Loan  Deab-^  I  think  the  objection  is  a  good  one. 
If  this  indictment  were  allowed  to  stand,  the  pro- 
secutor might  prove  theft  either  by  simple  carrying 
away  of  the  turnips  by  the  panels,  or  by  the 
peculiar  way  of  the  sheep  eating  the  turnips.  The 
Advocate-Depute  does  not  propose  to  strike  any- 


thing out,  and  it  appears  to  me  that  there  is  too 
great  latitude  in  the  charge  in  its  present  form. 

LoBD  NsAVKS — I  must  be  of  the  same  opinion. 
If  I  saw  any  authority  for  this  form  of  indictment 
I  might  sustain  it,  but  none  has  been  quoted.  In 
the  general  case  no  tnodtu  requires  to  be  stated 
for  theft,  the  simple  statement  that  the  panel  theft- 
uously away  took  is  sufficient;  but  there  are  special 
cases — as,  for  instance,  the  appropriation  of  an  article 
found — ^where  the  prosecutor  must  be  more  specific. 
This  also  appears  to  be  a  special  case.  If  we  were 
to  find  it  relevant  there  might  be  two  dharges.  It 
is  not  said  that  the  panels  by  pasturing  the  sheep 
did  thereby  steal  the  turnips,  but  that  they  pastured 
the  sheep  and  stole  the  turnips.  I  wish  to  reserve 
myself  on  the  question  whether  pasturing  sheep  on 
the  field  of  another  person  is  theft  or  not.  That 
question  has  not  been  argued,  and  we  do  not  re- 
quire to  decide  it. 


Wednesday  J  September  25. 

INVEBNESS. 
H.  M.  ADV.  V,  GEOBGE  BABBIER,  ROBERT 
CAMPBELL,  AND  WILLIAM  REID. 
(Lord  Neaves  presiding.) 
Culpable  Homicide — ReckUee  Diaeharge  of  Locuied 
Firearme — Relevancy,  In  an  indictment  against 
three  persons  for  culpable  homicide  of  girl 
killed  by  single  rifie  shot,  and  for  culpable  and 
reckless  discJ^ge  of  loaded  firearms  in  the 
direction  of  a  public  place,  to  the  alarm  and 
danger  of  the  lieges.  Objections—  (1)  that  as  the 
alleged  culpability  consisted  in  recxless  firing, 
and  it  was  not  stated  by  whom  the  shot  was 
fired,  there  could  not  be  responsibility  on  the 
part  of  any  one  of  the  panels  for  the  reckless- 
ness of  another;   (2)  that  the  nature  of  the 
recklessness  charged  was  ambiguous ;  (8)  that 
the  culpable  discharge  being  charged  cumu- 
latively, and  not  alternatively,  in  the  minor, 
could  not  be  sustained  as  a  separate  charge  if 
the  charge  of  culpable  homicide  were  irrele- 
vant,— ^repelled.      Opinion — ^That  if  two  or 
more  persons  join  in  reckless  firing  in  the  di- 
rection of  a  public  place,  and  one  of  the  lieges 
is  killed,  although  it  is  not  proved  by  which 
of  the  party  the  fatal  shot  was  fired,  all  are 
guilty  of  culpable  homicide. 
The  indictment  set  forth—"  That  albeit,  by  the 
laws  of  this  and  of  every  other  well  governed  realm, 
culpable  homicide ;  as  also  the  culpable  and  reck- 
less discharge  of  loaded  firearms,  whereby  any  of 
the  lieges  is  deprived  of  life ;  as  also  the  culpable 
and  reckless  discharge  of  loaded  firearms  upcm*  or 
in  the  direction  of  any  public  place  frequented  by 
the  lieges,  to  the  alarm  and  danger  of  any  of  the 
lieges,  are  crimes  of  an  heinous  nature,  and  severely 
punishable :  Yet  true  it  is  and  of  verity  that  you, 
the  said  George  Emile    Barbier,   Bobert  Munro 
Campbell,  and  William  Beid  are,  all  and  each  or 
one  or  more  of  you,  guilty  of  the  crime  first  above 
libelled,  or  of  the  crime  second  above  libelled, 
and  of  the  crime  third  above  libelled,  or  of  one 
or  other  of  the  said  crimes  first  or  second  and 
third  above  libelled,  actors  or  actor,  or  art  and  part : 
In  so  far  as,  on  the  29th  day  of  April  1867,  or  on 
one  or  other  of  the  days  of  that  month,  or  of  March 
immediately  preceding,  or  of  May  imnfediately  fol- 
lowing, at  or  near  to  that  piece  of  ground  in  or 
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near  the  burgh  of  Inverness,  and  the  property  of 
the  corporation  of  the  said  burgh  of  Inverness,  or 
of  the  community  of  the  said  burgh,  known  as  the 
Longman,  or  as  the  Carse  Land  adjacent  to  the 
Longman,  and  at  or  near  to  the  sea-beach  or  public 
shore  adjacent  to  the  said  piece  of  ground,  and  at  or 
near  to  a  part  of  the  said  piece  of  ground  or  sea-beach 
or  public  shore  known  as  the  800  yards  firing  place 
of  the  short  range  of  the  Inverness  Rifle  Volunteers, 
you,  the  said  George  Emile  Barbier,  Robert  Munro 
Campbell,  and  William  Reid  did,  all  and  each  or 
one  or  more  of  you,  culpably  and  recklessly  dis- 
charge, or  cause  or  procure  to  be  discharged,  or  aid 
and  assist  in  discharging,  twelve  or  thereby  shots 
from  two  or  thereby  rifles  or  other  firearms,  each  of 
them  loaded  on  the  occasion  of  each  sliot  with 
}>owder  and  ball,  upon  or  in  the  direction  of  the 
pea-beach  or  public  shore  aforesaid,  and  U])on  or  in 
tiie  direction  of  a  part  thereof  to  the  east  of  the 
800  yards  firing  place  of  the  said  short  range,  which 
eea-beach  or  public  shore,  and  part  thereof  afore- 
said, were  frequented  by  the  lieges,  and  were  in 
use  to  be  frequented  by  the  lieges,  and  upon  which 
sea-beach  or  public  shore,  and  part  thereof  afore- 
said, Catherine  Fraser,  now  deceased,  daughter  of, 
and  then  or  shortly  before  residing  with,  Alexander 
Fraser,  porter,  then  and  now  or  lately  residing  in 
or  near  Chapel  Street  of  Inverness,  and  Jessie  Mac- 
Iftod,  daughter  of,  and  then  and  now  or  lately  re- 
siding with,  William  Macleod,  book-deliverer,  then 
and  now  or  lately  residing  in  or  near  Innes  Street 
of  Inverness  aforesaid,  were  then  walking  and  en- 
gaged in  gathering  whelks  and  mussels,  or  other 
shell-fish,  within  680  yards  or  thereby  of  the  place 
from  which  the  said  shots  were  discharged  as  afore- 
said; and  three  or  thereby  balls  from  the  said 
rifles  or  other  firearms,  discharged  as  aforesaid  by 
you,  the  said  George  Eraile  Barbier,  Robert  Munro 
Campbell,  and  William  Reid,  or  one  or  more  of 
you,  or  which  you,  the  said  George  Emile  Barbier, 
Robert  Munro  Campbell  and  William  Reid,  or  one 
or  more  of  you,  caused  or  procured  to  bo  discharged, 
or  aided  and  assisted  in  discharging  as  aforesaid, 
passed  within  a  few  yards  of  the  persons  of  the 
said  Catherine  Fraser  and  Jessie  Macleod,  or  of  one 
or  other  of  them,  to  the  alarm  and  great  danger  of 
the  said  Catherine  Fraser  and  Jessie  Macleod,  and 
a  ball  from  one  or  other  of  the  said  rifles  or  other 
firearms,  discharged  as  aforesaid  by  you,  the  said 
George  Emile  Barbier,  Robert  Munro  Campbell, 
and  William  Reid,  or  one  or  more  of  you.  or 
which  you,  the  said  George  Emile  Barbier,  Robert 
Munro  Campbell,  and  William  Reid,  or  one  or 
more  of  you,  caused  or  procured  to  be  discharged, 
or  aided  and  assisted  in  discharging  as  aforesaid, 
struck  the  said  Catherine  Fraser  on  or  near  the 
right  side  of  her  face  or  neck,  and  passed  through 
or  penetrated  her  head  and  neck,  or  other  part  or 
parts  of  her  person,  whefteby  the  said  Catherine 
Fraser  was  mortally  injured,  and,  in  consequence, 
then  and  there,  or  soon  thereafter  died,  and  was 
thus  culpably  killed,  or  was  thus  deprived  of  life, 
by  you  the  said  George  Emile  Barbier,  Robert 
Munro  Campbell,  and  William  Reid,  or  one  or 
more  of  you." 

A.  NicoLsoN,  Maokiktosh,  and  Mackat,  for  the 
panels,  objected  to  the  relevancy  of  the  indict- 
ment. 

1.  The  facts  stated  in  the  minor  do  not  constitute  a 
relevant  charge  of  culpable  homicide  against  any 
of  the  panels.  It  api)ear8  ex  facie  of  the  indict- 
ment that  the  girl  was  killed  by  a  single  ball  from 
one  of  the   rifled ;   coust^qucntly  only  one  of  the 


panels  could  have  fired  the  shot,  but  it  is  not 
said  which.  There  is,  indeed,  also  the  usual 
phrase  of  *'  art  and  part,*'  but  there  cannot  be  art 
and  part  in  recklessness  of  the  nature  here  libelled. 
"  Art  and  part "  mean  commonly  that  tlie  panels 
have  combined  to  commit  the  crime,  as  in  cases  of 
theft  or  assault ;  it  is  applicable  also  to  cases  where 
the  crime  is  the  result  of  two  or  more  persons 
neglecting  their  duty,  as  in  cases  of  collision ;  but 
here  the  homicide  was  the  result  of  the  act  of  a 
single  person.  If  it  be  sustained  as  relevant, 
although  the  Crown  does  not  prove  who  that  per- 
son was,  all  the  panels  may  be  found  guilty  of 
culpable  homicide.  This  would  be  to  hold  one 
person  responsible  for  the  recklessness  of  another, 
which  is  absurd.  The  statement  that  oi^e  or  njore 
of  the  panels  caused  or  procured  to  be  disharged, 
or  aided  or  assisted  in  discharging  the  rifle,  is 
evidently  introduced  to  cover  the  prosecutor's 
ignorance  of  the  real  person  who  discharged  it.  A 
case  might  be  figured  in  which  one  person  loaded, 
another  directed  the  aim,  and  a  third  fired ;  but  if 
that  was  intended  it  should  have  been  stated 
specifically  what  share  each  had  in  the  shot. 

2.  The  second  charge,  of  culpable  and  reckless 
discharge  of  loaded  firearms  whereby  any  of  the 
lieges  is  deprived  of  life,  is  just  culpable  homicide 
in  other  words,  and  the  same  objection  applies  to 
it. 

8.  These  charges  are  also  objectionable  on  an- 
other ground,  viz., — ^that  it  does  not  appear  what  is 
the  nature  of  the  recklessness  libelled.  Was  it 
reckless  and  indiscriminate  firing  in  the  direction 
of  the  public  beach,  or  was  it  firing  on  the  ground 
dedicated  to  volunteer  practice  without  due  pre- 
caution being  taken  for  the  safety  of  the  lieges? 

The  indictment  avoided  saying  whether  the 
panels  were  volunteers  or  not,  and  whether  they 
fired  at  the  target  or  not,  but  it  appeared  from  it 
that  they  fired  from  a  part  of  the  Longman  **  known 
as  the  800  yards  firing  place  of  the  short  range  of 
the  Inverness  Rifle  Volunteers,"  and  the  prosecutor 
founded  on  a  printed  document  iutitled  *' Musketry 
Instruction  of  Inverness  Rifle  Volunteers."  It 
seemed  probable,  therefore,  that  the  case  intended 
to  be  made  was  one  of  breach  of  these  regulations. 
If  FO  it  was  not  relevantly  charged,  for  the  breach 
should  have  been  specially  libelled.  If  not,  there 
was  an  ambiguity  in  the  mode  of  Ubelliug  which 
should  not  be  allowed. 

4.  If  the  first  and  second  charges  were  irrele- 
vant on  either  of  the  above  grounds  the  third 
fell  also,  for  there  was  no  independent  charge  in 
the  indictment  of  culpable  and  reckless  discharge 
of  loaded  firearms  in  the  direction  of  a  public 
place  to  the  alarm  and  danger  of  the  lieges. 
1'he  minor  said  the  panels  were  guilty  of  the 
crime  first  above  libelled  (ue.^  culpable  homi- 
cide), or  of  the  crime  secona  above  libelled  (t>., 
culpably  depriving  of  life),  cmd  of  the  crime  third 
above  libelled,  or  of  one  or  other  of  the  said  crimes 
first  or  second  and  third  above  libelled.  The 
crime  third  above  libelled  was  here  charged 
cumulatively  with  one  or  other  of  the  crimes  first 
and  second  libelled;  it  was  not  charged  alterna- 
tively. 

Loan  Neavks,  without  calling  for  a  reply,  repelled 
the  objections. 

The  case  having  gone  to  trial,  Lord  Ncaves 
charged  the  Jury  to  the  following  effect: — Thai 
under  the  indictment  the  panels  were  accused  of 
reckless  firing  at  common  law,  and  not  of  the  breach 
of  the  volunteer  regulations,  and  it  was  of  little 
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consequence  whether  they  were  volunteers  or  not. 
The  question  for  the  Jury  was,  not  whether  there 
had  been  any  fault  on  the  part  of  the  War  Office 
in  sanctioning  the  ground,  or  of  the  Tolunteer 
authorities  in  defective  regulations  for  the  safety 
of  the  public,  but  whether  the  panels,  or  any  of  them, 
were  guilty  of  culpable  homicide  for  reckless  firing 
whereby  the  girl  had  been  killed?  It  appeared 
they  had  fired  in  the  direction  of  the  public  beach 
without  danger  flags  or  a  look-out  man  to  warn 
the  public,  and  it  was  for  the  Jury  to  consider 
whether  this  was  reckless  or  not.  In  regard  to 
Barbier  it  was  proved  by  the  boy  who  acted  as 
marker  that  he  came  before  Campbell  and  Reid, 
and  left  before  them,  and  that  six  shots  had  beenfired 
after  he  left.  It  waa  therefore  scarcely  possible  that 
he  should  havq^ fired  the  fatal  shot.  Neither  could  he 
have  fired  the  twelve  or  thereby  shots  which  were 
charged  as  being  to  the  alarm  and  danger  of  the 
lieges,  for  the  companion  of  the  girl  who  was 
killed  spoke  only  to  hearing  two  shots  fired  before 
the  fatal  one.  In  these  circumstances  Barbier  was 
not  in  law  responsible  for  the  consequences  of  the 
reckless  firing  of  the  other  two  as  he  was  wholly 
independent  of  them ;  but  if  two  or  more  per- 
sons went  together  to  shoot,  and  shot  in  a  reckless 
manner  in  the  direction  of  a  public  place,  which 
seemed  to  have  been  the  case  with  Campbell  and 
Reid,  and  a  death  resulted,  all  would  be  guilty  of 
culpable  homicide,  although  it  could  not  be  proved 
who  fired  the  fatal  shot. 

The  Jury  returned  a  verdict  finding  Barbier  not 
guilty,  and,  by  a  majority,  the  charges  against 
Campbell  and  Reid  not  proven. 


Tuesday,  August  6. 

BILL    CHAMBEE. 

(Before  Lord  Kinloch). 

MAGISTRATES  OF  STIRLING  V.  JEFFREY  AND 

OTHERS. 
Salmon    Fishing — Stoup-Nets.      Circumstances   in 

which  interim  interdict  against  an  alleged 

illegal  mode  of  fishing  refused. 
The  Town  of  Stirling,  claiming  to  be  proprietors 
of  certain  salmon  fishings  in  the  river  Forth  at  and 
above  that  city,  presented  a  note  of  suspension  and 
interdict  against  certain  fishermen  at  Dunmore  and 
Airth,  to  have  them  interdicted  from  using  stoup 
nets  in  fishing  in  the  river  Forth  opposite  Dunmore. 
According  to  the  description  of  the  complainers,  it 
would  appear  that  these  nets  have  a  triangular  wide 
mouth,  two  sides  of  the  mouth  being  fixed  upon  two 
staves  or  pieces  of  wood  placed  so  as  to  form  two 
sides  of  a  triangle,  with  a  rope  drawn  across  the 
lower  end  of  these  two  pieces  of  wood,  forming  the 


base  of  the  triangle,  and  the  network  thus  fixed  at 
the  mouth  continued  back  about  two  feet — ^that  is, 
the  depth  of  the  net  is  about  two  feet.  Each  of  the 
staves  is  from  10  to  12  feet  long,  and  the  width  of 
the  rope  across  the  bottom  about  12  feet  or  more. 
The  upper  ends  of  the  triangle  are  nailed  to  a  pole 
8  or  9  feet  long.  This  pole  is  rested  on  the  shoulder 
of  the  fisherman,  while  the  ends  of  the  triangle  are 
pushed  into  the  bed  of  the  river  and  held  there,  the 
fisherman  standing  in  his  boat,  facing  the  run  of  the 
tide.  He  holds  several  cords  in  his  hands  which  are 
attached  to  the  net,  and  in  this  way  he  feels,  from 
their  vibration,  when  a  fish  enters  or  strikes  tho 
net,  on  which  the  pole  is  brought  back  against  the 
side  of  the  boat,  thus  raising  the  net  and  the  fish  in 
it.  The  net  and  pole  are  kept  clear  of  the  side  of 
the  boat,  the  cords  coming  up  between  the  back  of 
the  net  and  the  boat.  This  method  of  fishing  is 
alleged  to  be  illegal,  and  prejudicial  to  the  com- 
plainers* interests,  and  calculated  to  obstruct  the 
passage  of  salmon  up  the  river  Forth. 

The  respondents  denied  that  the  ends  of  the 
triangle  were  pushed  into  the  bed  of  the  river  or 
held  there,  but  admitted  that  the  description  above 
given  is  otherwise  nearly  correct.  They  also  al- 
leged that  the  mode  of  fishing  complained  of  had 
been  practised  for  centuries,  and  that  two  of  the 
respondents  had  done  so  for  fifty  years,  and  the 
others  for  lesser  periods.  Objections  afi'ecting  the 
complainers'  title  and  the  form  of  the  note  of  sus- 
pension were  stated  for  the  respondents ;  and  on  the 
merits,  were  pleaded  immemorial  use,  and  that  the 
nets  complained  of  were  not  fixed  engines  in  the 
sense  of  the  statutes,  but  were  perfectly  legal,  and 
not  used  in  violation  of  any  rights  of  the  com- 
plainers. 

'  Parties  were  heard  before  Lord  Mure,  Ordinary 
on  the  Bills,  on  a  caveat  for  the  respondents,  when 
his  Lordship  declined  to  grant  interim  interdict, 
and  at  same  time  intimated  that  his  present  opi- 
nion was  that  the  mode  of  fishing  complained  of 
was  legal.  After  answers  were  lodged,  parties  were 
again  heard  before  Lord  Kinloch,  Ordinary  on 
the  Bills,  with  tho  view  to  passing  the  note  and 
granting  of  interim  interdict.  At  the  debate  his 
Lordship  expressed  a  pretty  strong  opinion  against 
the  legality  of  this  mode  of  fishing,  but  intimated 
that  he  was  not  prepared  to  grant  interim  interdict 
in  the  circumstances.  His  Lordship  has  now  is- 
sued an  interlocutor  passing  the  note,  refusing  in- 
terdict in  hoc  siatu,  but  appointing  the  respondents 
to  keep  an  accurate  account  of  the  salmon  caught 
by  them ;  adding,  in  a  note  to  that  interlocutor,  that 
the  evidence  and  admissions  were  insufficient  to 
warrant  an  immediate  interdict. 

Counsel  for  Complainers — Mr  J.  M.  Duncan. 
Agents — Jardine,  Stodart,  &  Fraser,  W.S. 

Counsel  for  Respondents — Mr  Charles  Scott. 
Agent — John  Leishman,  .W.S. 
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FORM  OF  FEU-CHARTER 

Approved  ofhy  the  Court  in  the  Petition  at  the  instance  of  the  Minister  of 
Kirkcaldy^  for  authority  to  Feu  part  of  the  Olehe  of  Kirkcaldy ^  presented 
under  theprovisums  of  the  Glebe  Lands  (Scotland)  Act  1866. 

(See  antcy  p.  190.) 


iy  the  Reverend  Mark  Johnstone  Bryden,  minu- 
ter of  the  parish  of  Kirkcaldy,  in  the  presbytery  of 
Kirkcaldy  and  county  of  Fife,  and  as  such,  minis- 
ter in  possession  of  the  glebe  of  the  said  parish, 
and  duly  authorised  to  feu  the  subjects  hereinafter 
disponed,  in  virtue  of  an  order  or  decree  of  the 
Right  Honourable  the  Lords  of  Ck>uncil  and  Ses- 
sion, as  Commissioners  for  the  Plantation  of  Kirks 
and  Valuation  of  Teinds,  dated  the  day  of 

186  ,  pronounced  in  an  application 
presented  by  me  on  the  11th  day  of  January  1867, 
for  authority  to  feu  part  of  the  glebe  of  the  said 
parish,  under  and  in  terms  of  the  Act  29  th  and 
8(Hh  of  Victoria,  chapter  Tlst,  entitled  "An  Act  to 
facilitate  the  letting  on  lease,  feuing,  or  selling 
glebe  lands  in  Scotland,"  with  consent  of  the  heri- 
tors of  said  parish,  as  certified  by  , 
clerk  of  the  said  heritors,  and  of  the  presbytery  of 
Kirkcaldy,  as  certified  by  , 
moderator,  and  ,  clerk 
of  the  said  presbytery,  tiie  said  clerk  of  the  heri- 
tors, and  moderator,  and  clerk  of  the  presbytery  re- 
spectively subscribing  these  presents  on  behalf  of, 
and  as  duly  authorised  by,  the  said  heritors  and  pres- 
bytery respectively,  in  consideration  of  the  feu-duty 
and  other  prestations  under-written,  and  with  and 
under  the  reservations,  conditions,  restrictions,  obli- 
gations, provisions,  and  declarations  after  specified, 
do  hereby  sell,  and  in  feu-farm  dispone  to  and  in 
favour  of  ,  and  his  heirs  and  as- 
signees whomsoever  {^Thede$tination  in  each  eate  will 
be  matter  of  arrangement  with  the  feuar.  The  elautet 
obligatory  on  the  feuar  and  other  relative  clauses  will 
be  mbject  to  corresponding  alteration*'\y  but  excluding 
assignees  before  infeftment  hereon,  or  registration 
hereof  in  the  Register  of  Sasines,  declaring  that  it 
shall  not  be  competent,  after  the  expiry  of  six 
months  from  the  last  date'hereof,  to  expede  infeft- 
ment hereon,  or  to  register  these  presents  in  the 
Register  of  Sasines,  to  the  efiect  of  completing  a 
valid  feudal  title  under  the  same,  heritably  and  ir- 
redeeme^bly,  All  and  Whole  [here  describe  the  sttlffectSt 
and  the  following  reservation  of  minerals  wUl  be  m- 
serted  or  omitted  as  mag  be  determined  by  the  minister, 
heritors,  and  presbytery'],  reserving  always  to  tiiose 
having  right  thereto,  as  proprietors  or  incumbents 


of  the  said  glebe,  for  their  respective  rights  and  in- 
terests, the  whole  mines,  metals,  minerals,  foeaila, 
coal,  limestone,  freestone,  and  others  witiiin  the 
piece  of  ground  hereby  disponed,  and  full  power 
and  liberty  to  them,  or  any  person  authorised  by 
tiiem,  to  search  for,  work,  win,  and  carry  away  the 
same;  but  declaring  always,  not  only  that  they 
shall  have  no  right  to  work  or  win  the  said  mines, 
metals,  minerals,  or  others  from  the  surface  of  the 
said  piece  of  ground,  or  in  such  a  manner  as  to  in- 
jure the  surface  thereof,  or  the  buildings  that  may 
be  erected  thereon;  but  also  that  they  shall  be 
bound  to  satisfy  and  pay  all  damages  that  may  be 
occasioned  to  the  surface  of  the  ground  or  build- 
ings thereon,  by  their  working  thereof,  as  such 
damages  shall  be  ascertained  by  two  arbiters,  to  be 
mutually  chosen,  or  by  an  oversman  to  be  appointed 
by  such  arbiters  in  case  of  their  differing  in  opinion ; 
with  entry  at  the 

To  be  holden  the  said  piece  of  ground  by  the  said 
and  his  foresaids,  uf  and 
under  me,  and  my  successors  in  office,  ministers  of 
the  said  parish  of  Kirkcaldy,  as  superiors  of  the 
same,  in  feu-farm,  fee,  and  heritage  for  ever  i  pay- 
ing therefor  yearly,  tiie  said 
and  his  foresaids,  to  me  and  my  foresaids,  the  sum 
of  sterling  in  name  of  feu-duty,  and 

that  at  two  terms  in  the  year,  Whitsunday  and 
Martinmas,  by  equal  portions,  beginning  the  first 
term's  payment  at  for  the  half-year 

immediately  preceding,  and  the  next  term's  pay- 
ment at  thereafter,  and  so  forth  yearly 
and  termly  in  all  time  thereafter,  with  interest  at 
the  rate  of  tye  per  centum  per  annum  on  each 
termly  payment  from  the  date  on  which  the  same 
falls  due  until  payment  thereof,  and  paying  a  du- 
plicate of  the  said  annual  feu-duty  the  first  year  of 
the  entry  of  every  heir  or  singular  successor  to  the 
subjects  above  disponed,  ana  that  in  full  of  all 
casualties  of  superiority  accruing  by  law  on  the  re- 
newal of  the  titlQ  te  heirs  or  singular  successors ; 
but  declaring  always,  as  it  is  hereby  specially  pro- 
vided and  declared,  that  these  presents  are  granted 
with  and  under  the  conditions,  restrictions,  obliga- 
tions, provisions,  and  declarations  following,  viz.:— 
First,  That  it  shall  not  be  lawful  to  the  said 
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or  his  foresaids  to  snb-feu 
the  ground  before  disponed,  or  any  part  or  parts 
thereof,  or  to  dispone  the  samoi  to  be  held  of  them- 
eelves  or  of  any  interjected  superior,  bat  all  dis- 
ponees  and  sacceesors  of  the  said 
shall  hold  the  same  of  and  nnder  me  and  my  fore- 
saids, as  their  immediate  lawful  superiors  thereof, 
for  pajrment  of  the  feu-duty  and  other  prestations, 
and  with  and  under  the  reservations,  conditions, 
restrictions,  obligations,  provisions,  and  declarations 
before  and  after  written,  and  no  otherwise,  but  with- 
out prejudice  to  the  said 

or  his  foresaids  granting  securities  over  said  sub- 
jects in  usual  form,  or  doing  any  other  act  or  deed 
which  shall  not  be  inconsistent  with  the  manner  of 
holding  hereby  prescribed :  Second,  That  the  said 
and  his  foresaids  shall  be  bound 
and  obliged,  within  two  years  [or  tuch  shorter  period 
<u  may  he  agreed  on\  from  the  last  date  of  these 
presents,  to  erect  upon  the  piece  of  ground  hereby 
disponed,  a  dwelling-house,  one  or  more,  with  suit- 
able offices,  all  of  stone  and  lime,  and  covered  with 
slates  [or  otherwiet  apedfy  the  nature  of  the  huildinge 
to  be  erected],  and  which  shall,  for  the  actual  erec- 
tion, cost  at  least  the  sum  of  £  sterling 
\here  9peeify,a  turn,  at  the  rate  of  not  lets  than  £240 
for  each  feu  of  36  feet  of  frontage,  with  a  depth  of  68 
feet;  and  a  proportionally  larger  or  emaUer  turn  for 
any  additional  or  lees  frontage  and  depth;  the  rate  of 
calculation  m  (he  ease  of  extent  or  depth  of  a  feu  over 
or  under  58  feet  being  taken  at  one-half  of  the  rate  for 
frontage] ;  and  the  said  and  his 
foresaidis  shall  be  bound  and  obliged  to  uphold  and 
maintain  the  said  dwelling-house  and  offices  [or 
other  buildings  to  be  specified]  in  good  and  complete 
repair  in  all  time  thereafter,  and  of  at  least  the 
vaJue  before  mentioned ;  farther,  the  said 

and  his  foresaids  shall  be  bound  and 
obliged  to  keep  the  said  buildings  constantly  in- 
sured against  loss  by  fire  with  some  respectable  in- 
surance company,  for  at  least  the  sum  of  £  [here 
specify  the  sum  to  be  stated  above  as  the  minimum  cost 
of  erection  of  the  buildings] ;  and  in  the  event  of  the 
said  buildings,  or  any  of  them,  being  destroyed  or 
injured  by  fire,  the  whole  sum  to  be  received  from 
the  said  insurance  company  shall  be  expended,  at 
the  sight  of  m%  or  my  foresaids,  in  rebuilding  the 
said  buildings,  or  repairing  the  damage  done  by 
such  fire :  Third,  That  the  said 
or  his  foresaids  shall  be  bound,  within  the  space  of 

Shere  medfy  a  short  reasonable  time]  from  the  last 
late  01  these  presents,  to  inclose  the  ground  hereby 
disponed  with  suitable  and  sufficient  fences,  for 
division  or  boundary  walls,  and  tiiereafter  to  up- 
hold and  maintain  the  said  fences  in  good  and  com- 
plete repair ;  and  the  said  and  his 
foresaids  shall  be  entitled  to  erect  such  fences,  to 
the  extent  of  one-half  of  the  breadth  or  thickness 
thereof,  upon  the  adjoining  unfeued  ground  (if 
any),  forming  part  of  the  said  glebe  on  each  side, 
not  fronting  a  road  or  street,  but  on  the  side  or 
sides  fronting  a  road  or  street,  and  on  the  marches 
with  adjoining  properties,  the  said  fences  shall  be 
built  wholly  upon  the  ground  hereby  feued ;  and 
the  said  or  his  foresaids  shall 
be  entitled  to  receive  payment  of  one-half  of  the 
value  of  such  fences  not  fronting  a  road  or  street, 
as  the  same  shall  be  settled  by  arbitration  between 
the  parties,  if  not  otherwise  agreed  upon,  from  the 
person  or  persons  who  may  hereafter  feu  the  ad- 
joining ground,  in  terms  of  a  provision  to  be  in- 
serted in  their  feu-rights,  and  upon  the  said 

or  his  foresaids  receiving  such  pay- 


ment, such  fences  shall  thenceforth  be  mutual  pro- 
perty, and  be  maintained  at  the  joint  expense  of 
the  parties ;  but  declaring  that  the  said 

and  his  foresaids  shall  have  no  claim 
against  me  or  my  foresaids  for  any  part  of  the  ex- 
pense of  erecting  or  maintaining  such  fences :  And 
further,  the  said  and  his  fore- 

saids shall  be  bound  to  pay  to  the  adjoining  feuars 
one-half  of  the  value  of  any  fences  which  may 
have  been,  or  may  be  erected  by  such  feuars,  to  the 
extent  of  one-half  of  the  breadth  or  thickness 
thereof  on  the  piece  of  ground  hereby  disponed,  as 
such  value  shall  be  settled  by  arbitration  between 
the  parties,  if  not  otherwise  agreed  on ;  but  declar- 
ing that  no  feuar  shall  be  required  to  pay  for  a 
boundary  wall  of  a  greater  height  than  four  feet 
above  the  level  of  the  ground,  or  of  a  greater  thick- 
ness than  one  foot,  and  upon  the  said 

or  his  foresaids  making  such  payment, 
such  fences  shall  thereafter  be  mutual  property, 
and  be  maintained  at  the  joint  expense  of  the  par- 
ties :  Fourth,  That  the  said 

and  his  foresaids  shall  be  bound  and  obliged  to 
keep  in  good  and  sufficient  repaid  the  whole  foot- 
paths and  gutters  which  shall  be  laid  off,  or  which 
have  already  been  made,  along  any  side  of  the  piece 
of  ground  hereby  feued,  as  also  the  one-half  of  the 
road  or  roads  opposite  to  the  said  ground,  or  front- 
ing any  side  thereof,  where  the  ground  on  the  op- 
posite  side  of  such  road  or  roads  shall  have  been 
feued  by  me  or  my  foresaids  for  building  purposes, 
and  the  whole  of  such  road  or  roads,  where  the 
ground  on  the  opposite  side  thereof  shall  not  have 
been  feued  for  such  purposes,  or  until  such  ground 
shall  be  so  feued,  and  that  to  the  satisfaction  of  me 
or  my  foresaids  and  the  said  heritors  and  presby- 
tery ;  And  the  said 

and  his  foresaids  shall  further  be  bound  and 
obliged,  so  soon  as  required  by  me  or  my  foresaids, 
to  pay  a  proportion  of  the  expense  of  making  com- 
mon sewers  in  the  roads  or  streets  which  shall  be 
laid  off,  or  which  have  already  been  made  as  afore^ 
said,  and  of  keeping  the  same  in  good  repair  in  all 
time  thereafter,  corresponding  to  the  extent  of  such 
roads  or  streets  along  the  piece  of  ground  hereby 
disponed:  [Rere  will  be  introduced,  when  required 
in  the  opinion  of  the  superior,  more  special  provisions 
as  to  drainage  and  sewerage  ;  and  as  to  observing  the 
line  of  the  streets  to  be  made;  and  any  other  provisions 
in  regard  to  these  and  similar  matters  which  the  supe- 
riors consider  necessary] :  And  it  is  hereby  declared 
that  all  such  roads,  streets,  footpaths,  gutters,  and 
sewers,  and  also  all  buildings  and  fences,  shall  be 
made  and  executed  (in  so  far  as  not  already  done), 
and  shall  be  maintained  at  the  sight  and  to  the 
satisfaction  of  me  or  my  foresaids,  or  of  a  person  to 
be  named  by  us  i^  Fifth,  That  it  shall  not  be  lawful 
to  the  said 

or  his  foresaids  to  erect  upon  the  said  piece  of 
ground  buildings  of  any  other  description  than 
dwelling-houses,  and  offices  thereto,  or  shops,  nor 
to  convert  such  dwelling-houses,  offices,  or  shops,  to 
any  other  use  or  purpose,  or  to  erect  any  of  the  said 
buildings  so  as  to  project  upon  the  line  of  the  said 
streets,  roads,  or  footpaths ;  nor  shaU  it  be  lawful 
to  the  said 

or  his  foresaids  to  erect  or  carry  on  upon  the  said 
ground,  or  any  part  thereof,  any  soap-work,  candle- 
work,  tan-work,  slaughter-house,  skin-work,  dye- 
work,  oil- work,  lime- work,  distillery,  brewery,  or  to 
carry  on  any  other  manufacture  or  chemical  pro- 
cess of  any  kind,  nor  to  deposit  any  nauseous  mate- 
rials, nuisances,  or  obstructions  on  the  said  ground, 
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or  the  roads,  streets,  or  footpaths  adjoining  the 
same,  nor  to  do  any  other  act  which  maj  injure  the 
amenity  of  the  place  and  neighhonrhood  for  dwell- 
ing-honses :  Sirthj  That  if  the  said 

or  his  foresaids  shall  contra- 
vene or  fail  to  implement  any  of  the  conditions, 
provisions,  restrictions,  or  obligations  herein  written, 
this  present  right,  and  all  that  may  have  followed 
thereon,  shall,  in  the  option  of  me  or  my  foresaids, 
become  void  and  nnll,  without  declarator  or  other 
process  of  law  to  that  effect,  any  law  or  practice  to 
the  contrary  notwithstanding ;  and  also,  the  said 

and  his 
foresaids  shall  amit,  lose,  and  forfeit  all  right  and 
interest  in  the  ground  hereby  feued,  and  buildings 
thereon,  which  shall  thereupon  revert  to  and  be- 
come the  property  of  me  and  my  foresaids,  free  and 
disencumbered  of  all  burdens  whatever,  in  like 
manner  as  if  this  feu-rig]it  had  never  been  granted ; 
and  I  and  my  foresaids  shall  have  right  to  remove 
the  said 

and  his  foresaids,  and  enter  into  possession,  and 
levy  the  rents  of  the  said  subjects  in  all  time  there- 
after, but  without  prejudice  to  the  rights  and  inte- 
rests of  bona  fide  heritable  creditors ;  and  without 
prejudice  to  the  legal  rights  and  remedies  of  me 
and  my  foresaids  against  the  said 

and  his  foresaids, 
for  payment  of  the  bygone  feu-duties,  and  perform- 
ance of  the  prestations  incumbent  on  them*  under 


these  presents  prior  to  the  date  of  such  forfeiture: 
Which  several  conditions,  restrictions,  obligations, 
provisions,  and  declarations  before  written  are 
hereby  declared  real  burdens  upon,  and  affecting 
the  subjects  hereby  disponed,  and  are  appointed  to 
be  set  forth  at  length,  or  validly  referred  to,  in 
terms  of  the  provisions  of  the  Act  10  and  11  of 
Victoria,  chapter  48,  in  all  future  rights,  transmis- 
sions, and  investitures  of  the  said  subjects,  other- 
wise the  same  shall  be  void  and  null :  And  I,  with 
consent  foresaid,  bind  myself  and  my  foresaids  to 
make  an  extract  of  the  said  decree,  authorising  me  I 
to  feu  part  of  the  said  glebe  forth-coming  to  the ' 
said 

and  his  foresaids,  at  their  expense,  on  all  necessaij 
occasions,  upon  a  receipt  and  obligation  for  re- 
delivery within  a  reasonable  time,  and  under  asnit- 
able  penalty :  And  I,  with  consent  foresaid,  assigD 
the  rents :  And  I,  with  consent  foresaid,  bind  and 
oblige  myself  and  my  foresaids  to  free  and  relieTe 
the  said 

and  his  foresaids  of  all  publio,  parochial,  and  kcal 
burdens  and  assessments :  And  I,  and  the  sakl  , 
heritors  and  presbjrtery,  grant  warrandice  from  my  I 
and  their  own  proper  facts  and  deeds  only :  And  1. 1 
with  consent  foresiEtid,  consent  to  registration  hereof ' 
for  preservation :  And  I,  with  consent  foresaid,  di-  i 
rect  the  whole  of  this  deed  to  be.,  recorded  in  th» 
Kegister  of  Sasines. — In  w^tvkss  wbkbwht. 


END  OF  FOURTH  VOLUME. 


Digitized  by 


Google 


sdfeft 


'XfT. 

jaa? 

9. 


Digitized  by 


Google 


Digitized  by 


Google 


